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1 

ARGUMENT 

I. ZAMORA IS CLEARLY ERRONEOUS PRECEDENT FOR 
THE PROPOSITION THAT THE BOND AND 
UNDERTAKING STATUTES ARE CONSTITUTIONAL. 
 

Zamora v. Draper, 635 P.2d 78 (Utah 1981), should be overruled because: 

 (a) Zamora upheld a statute that (1) treated plaintiffs suing police officers 

differently than all other plaintiffs and (2) treated police officer defendants differently than 

all other defendants, without any showing that the discrimination—severely obstructing, if 

not entirely preventing, access to the courts—met the applicable strict scrutiny test, nor the 

intermediate scrutiny test, nor even the wholly inapplicable rational basis test; 

 (b) Zamora ignored the absence of a due process hearing prior to the deprivation of 

property required by the bond statute; and 

 (c) Zamora erroneously scrutinized the bond statute under the minimal standard of 

rational basis when a higher level of scrutiny was required because the statute severely 

burdens, if not entirely obstructs, the right of access to the courts. That right has been held 

in cases involving claims under the United States Constitution to be a “fundamental right,” 

requiring “strict scrutiny,” and has been held by the Utah Supreme Court to be an 

“important” right, requiring “heightened scrutiny,” in cases analyzed under the Uniform 

Operation of Laws Clause of the Utah Constitution.  

A. Plaintiffs Wrongfully Injured by Police Officers Are 
Constitutionally Protected Against the Extremely 
Burdensome, If Not Entirely Insurmountable, Barriers 
Caused by the Bond and Undertaking Statutes.
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The stated purpose in Zamora for creating a class distinction among tortfeasors is 

protecting police officers “against frivolous and/or vexatious lawsuits.” 635 P.2d at 81.1 

The requirement of a bond, however, does not meet strict or intermediate scrutiny, nor does 

it even meet minimal scrutiny, because neither the State nor Appellees have provided any 

support for the notion that more frivolous or vexatious lawsuits are filed against police 

officer defendants than against other defendants. See Psych. Assocs. v. Siegel, 610 So. 2d 

419, 425 (Fl. 1992); Detraz v. Fontana, 416 So. 2d 1291, 1296 (La. 1982) (“It is argued 

that the bond requirement is a justifiable means to deter frivolous suits instituted against 

public officials for harassment. No support for the suggestion that suits are brought against 

public officials for harassment with greater frequency than suits against other defendants 

has been presented in brief or in argument. . . . No reasonable justification for this disparate 

treatment has been supplied.”).  

Appellees argue “[t]he conclusion the Court reached in Zamora is correct because 

the bond statute does not eliminate a legal remedy.” Suppl. Br. of Appellees at 3–4. 

                                                 
1 Appellees argue Kendall’s claims relating to the killing of his dog are the type of 
“frivolous” claims intended to be deterred by the Bond Statute, pointing to the recent 
decision in the Federal District Court holding that the individual defendants are entitled to 
qualified immunity. Suppl. Br. of Appellees at 10, n.14. That decision is being appealed, 
in part, because it did not apply the binding Fourth Amendment test. No decision has yet 
been reached on Kendall’s state claims, including claims under the Utah Constitution. Utah 
law, similarly to the controlling federal rule, requires that, for a warrantless search 
conducted under the guise of the emergency aid doctrine, there must be a nexus between 
the place to be searched and the emergency. See, e.g., Salt Lake City v. Davidson, 2000 
UT App 12, ¶ 35, 994 P.2d 1283 (“When a search is performed in an emergency situation, 
the area searched must have a close connection to the emergency. Specifically, there must 
be a nexus between the emergency situation and the area or place to be searched.” (citations 
omitted)). 
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Puzzlingly, Appellees state that “[a] necessary pre-requisite to every open courts challenge 

is that the statute at issue abrogate a legal remedy.” Suppl. Br. of Appellees, 3. However, 

the bond statute did abrogate a remedy when it imposed tremendous, if not impossible-to-

satisfy, burdens on prospective plaintiffs seeking a remedy against law enforcement 

officers. Also, and most fundamentally, the Open Courts Clause protects more than 

Appellees admit. The Open Courts Clause “imposes a substantive limitation on the 

legislature's ability to eliminate or unduly restrict causes of action seeking relief for injury 

to ‘person, property, or reputation.’ ”  Day v. State ex rel. Utah Dep't of Pub. Safety, 1999 

UT 46, ¶ 37, 980 P.2d 1171, 1184 (emphasis added) (quoting Berry v. Beech Aircraft Corp., 

717 P.2d 670, 676 (Utah 1985)); see also Jeffs v. Stubbs, 970 P.2d 1234, 1250 (Utah 1998) 

(“While this clause may not guarantee any specific remedy, it certainly guarantees access 

to the courts.”); Jensen v. State Tax Comm'n, 835 P.2d 965, 969 (Utah 1992) (stating if a 

statute “precludes reasonable access to judicial review, it violates the open courts provision 

and is unconstitutional as applied.” (emphasis added)); Burgandy v. State, Dep't of Human 

Servs., 1999 UT App 208, ¶ 18, 983 P.2d 586 (finding no violation of Open Courts Clause 

where statute “does not deny, restrict, chill, burden, or impose conditions upon appellant's 

right and ability to access the courts” (emphasis added)).  

Before filing his complaint on the merits, Kendall faced extremely oppressive, 

costly, time-wasting, and wholly unreasonable burdens. Those burdens are not faced by 

any plaintiffs other than those who allege they are victims of police officer wrongdoing. 

Having no guidance as to how a plaintiff can procedurally meet the requirements of the 

Bond Statute, Kendall first filed a complaint for declaratory judgment challenging the 
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constitutionality of the Bond and Undertaking Statutes and asked, in the alternative, for the 

court to determine the bond and undertaking amounts and to find that Kendall was unable 

to provide the bond or undertaking. Kendall did not know whether he would be required to 

post a bond or undertaking until nearly nine months2 later, after costly legal research, 

drafting of pleadings, motions, and memoranda, and an extensive evidentiary hearing. To 

this day, there has been no determination by the trial court, as required by the Bond Statute, 

of the amount of officers’ future costs and attorneys’ fees, in relation to which amount 

Kendall’s impecuniosity or non-impecuniosity must be measured.3 Just like Kendall, other 

plaintiffs4 have faced these Herculean, if not impossible, challenges5 to obtain access to 

                                                 
2 The Complaint for Declaratory Judgment was filed on January 26, 2015. R. 1–19. Kendall 
was determined to be impecunious on September 21, 2015, R. 592–600, after a lengthy and 
complicated evidentiary hearing on September 15, 2015. R. 621–792. 
3 If Kendall’s appeal to the Tenth Circuit is successful, then he will again be before the 
Federal District Court, subject to DUCivR 67-1(c), which provides “[t]he court may 
review, fix, and adjust the amount of the required undertaking or bond as provided by law.” 
The ability of the court to change the amount of the bond, after the complaint has been 
filed is at direct odds with the requirement of the Bond Statute that the bond must be filed 
before the complaint in an amount that “shall cover all estimated costs and attorney fees 
the officer may be expected to incur in defending the action[.]” Utah Code § 78B-3-104.  
4 Many victims have suffered the dismissal of their claims for failure to comply with the 
Bond and Undertaking Statutes. See George v. Beaver County, 2017 WL 782287 (D. Utah 
Feb. 28, 2017) (dismissing state law claims without prejudice for failure to post bond 
required by Utah Code § 78B-3-104); Craig v. Provo City, 2016 UT 40, --- P.3d --- (holding 
that claim dismissed without prejudice for failure to file undertaking required by Utah Code 
§ 63G-7-601(2) cannot be revived by invoking the saving provision of Utah Code § 78B-
2-111); Swasey v. West Valley City, 2015 WL 500870 (D. Utah Feb. 5, 2015) (dismissing 
state law claims without prejudice for failure to file undertaking); Br. of Appellant at 35 
(citing other cases in which claims have been dismissed for failure or inability to meet the 
draconian requirements of the bond and/or undertaking statutes).  
5 The Utah Federal Court has, through DUCivR 67-1(c) completely disregarded the 
requirement of the Bond Statute that the “bond shall cover all estimated costs and attorney 
fees the officer may be expected to incur in defending the action[.]” (Emphasis added.) The 
local rules of practice for the Utah federal court do not have the authority to unilaterally 
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the courts for a consideration of their claims under state law and the Utah Constitution.6  

Further, Zamora gave no consideration to the deterrent effects of the Bond Statute 

on non-impecunious prospective plaintiffs, who face a tremendous price of admission to 

the courts in violation of the Open Courts Clause. 635 P.2d 78 at 80–81. Appellees misstate 

Appellant’s argument as only concerning “financial risks.”7 Prospective plaintiffs subject 

to the Bond Statute face not only risk, but concrete losses.  As held in Beaudreau:  

If [a plaintiff] . . . secures his undertaking from a corporate surety . . . he will 
at least be deprived of his nonrefundable premium; if he deposits money in 
court in lieu of an undertaking, he will be deprived of its use during the 
pendency of the action. If the plaintiff [refuses to comply with an undertaking 
requirement] and incurs dismissal of his action, he will also have suffered a 
‘taking’ of his property, since his claim against a public entity or public 
employee . . . is a ‘property interest’ within the meaning of the due process 
clause.”  
 

Beaudreau v. Superior Court, 535 P.2d 713, 717–18 (Cal. 1975). 

 Those losses and the immense procedural obstacles to, if not impossibility of, 

compliance with the bond requirement8 are diametrically the opposite of “reasonable 

access” to the courts for victims of police officer tortfeasors.  

  

                                                 
change the requirements of the Bond Statute, leaving plaintiffs following DUCivR 67-1(c) 
in fear of dismissal for failure to comply with the statute. Therefore, to avoid the risk of 
dismissal, plaintiffs must obtain a determination by the court, before filing a complaint, of 
the bond amount or refrain from bringing claims under the laws or constitution of the State 
of Utah.  
6 Many potential plaintiffs give up their state claims because of the daunting, often 
prohibitive, costs and procedural barriers. Br. of Appellant at 15–17.  
7 Suppl. Br. of Appellees, 6–7 (“[T]he Court may disregard the claim that the bond statute 
is unconstitutional on its face because it discourages people that are not impecunious from 
bringing claims because of the financial risks involved.”) 
8 See Suppl. Br. of Appellant, 5–7, 9–11.  
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B. The Bond Statute in Zamora Did Not, and the Bond and 
Undertaking Statutes at Issue Here Do Not, Allow for a Pre-
Deprivation Due Process Hearing to Determine the Merits of 
the Prospective Action and the Reasonableness of the Amount 
of the Bond or Undertaking.  
 

Zamora does not address whether the bond statute comports with due process and 

is therefore not entitled to stare decisis on that claim.9 Because the bond requirement 

constitutes a taking, victims of police officer tortfeasors are entitled to a hearing inquiring 

into the merits of the claim and the amount of the bond, which hearing is not allowed under 

the bond statute.10  

Under the fundamental notions of due process. . . , the taking to which a 
plaintiff is subjected under the above [cost undertaking] statutes must be 
preceded by a hearing in the particular case in order to determine whether the 
statutory purpose is promoted by the imposition of the undertaking 
requirement. As these statutes are purportedly designed to protect public 
entities and public employees against the cost of defending frivolous 
lawsuits, a due process hearing would necessarily inquire into the merit of 
the plaintiff’s action as well as into the reasonableness of the amount of the 
undertaking in the light of the defendant’s probable expenses. 

 
Beaudreau, 535 P.2d at 720. See also Gonzales v. Fox, 68 Cal. App. 3d Supp. 16, 18–19 

(Cal. App. 1977); Detraz, 416 So. 2d at 1297. 

Appellees misleadingly attempt to distinguish Detraz and Siegel because they 

“concern bond statutes that, unlike Utah’s statute, do not concern a reciprocal attorney fee 

provisions [sic] and do not include provisions that allow a court to set the amount of the 

                                                 
9 Suppl. Br. of Appellees, 8. (“The Zamora decision does not contain any specific 
discussion of whether the bond statute violates due process because the plaintiff did not 
challenge the statute on those grounds.”). 
10 Requiring a limited class of plaintiffs to engage in such a hearing on the merits of their 
claims may, in itself, be grounds for a substantial equal protection challenge. 
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bond commensurate with the party’s ability to pay.” Br. of Appellees at 31.11 According to 

Appellees, “[t]he courts in those cases found those facts important in reaching the 

conclusion that the statutes at issue violated substantive due process.” Id. 

First, contrary to Appellees’ characterization, Detraz stated that “[a]s in this case, 

decisional law allowed the plaintiff an opportunity to qualify to proceed in forma 

pauperis.”12 416 So. 2d at 1296 (emphasis added). Detraz also stated “the court held that a 

bond for attorney’s fees could not be imposed on an indigent.” Id. at 1294. Never does 

Detraz indicate its holding depended on either a lack of a reciprocal attorney fee provision 

or a lack of flexibility given to courts to reduce the bond amount for some plaintiffs. 

Second, in Siegel, it was not the holding of the case, but simply the opinion of only 

one justice, that relied on there being no flexibility to reduce the bond amount to find the 

statutes unconstitutional. 610 So. 2d at 426 (Grimes, J., concurring in result only). The lack 

of reciprocity in the attorneys’ fee provision was merely considered to be an additional 

constitutional infirmity of the statutes. Id. at 425 (“[T]he bond requirement is also 

unreasonable because the statutes lack reciprocity[.]”). Siegel primarily addressed the lack 

                                                 
11 Appellees do not provide supplemental briefing with respect to Due Process, but refer to 
their Appellee Brief. Suppl. Br. of Appellees at 9. Appellants therefore respond to the 
argument raised in the Appellee Brief as it relates to the issue uniquely before this Court, 
i.e., whether Zamora and its unreasoning progeny should be overruled.  
12 Detraz makes no citation to any case or statute for the proposition, but appears to be 
referring to LSA-C.C.P. Art. 5181 (“[A]n individual who is unable to pay the costs of court 
because of his poverty and lack of means may prosecute or defend a judicial proceeding in 
any trial or appellate court without paying the costs in advance or as they accrue or 
furnishing security therefor.”). 
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of a reasonable relationship between the legislative purpose of deterring frivolous suits and 

the bond requirement that was imposed without regard to the frivolousness of the suit.  

Under the bond requirement statutes, all plaintiffs, regardless of the merits 
of their claims, must post a bond before proceeding with their action. This 
requirement will not necessarily discourage frivolous lawsuits of the rich, but 
only those lawsuits where the plaintiff is too poor to post the bond. Thus, the 
effect of the bond requirement is to discourage lawsuits based on the 
plaintiff's financial ability rather the merits of the claim. Further, under the 
bond requirement, a plaintiff with a complex meritorious case would have to 
post a larger bond than a plaintiff with a simple but frivolous case. Thus, as 
Judge Anstead stated, “[t]his kind of provision may net some sharks, but only 
at the price of also netting a substantial number of innocent fish.” 

Siegel, 610 So. 2d at 425 (citations omitted).  
 

C. Because the Bond Statute Impinged on the Fundamental Right 
of Access to the Courts, Zamora Erred by Reviewing the 
Statute Under the Rational Basis Standard. 

 
 Appellees attempt to foreclose Appellant Kendall’s argument that heightened 

scrutiny applies to a due process analysis because Appellant’s Brief argued only that the 

challenged statutes do not meet the standard under a rational basis test. Suppl. Br. of 

Appellees at 9, n.13; Br. of Appellees at 28, n.13. First, however, the level of scrutiny to 

be applied is not a distinct issue raised for the first time in the reply. Second, Appellees 

were on notice and were in no way prejudiced by the omission in the opening brief. See Br. 

of Appellees at 28, n.13. Third, the opening brief argued access to the courts is a 

fundamental right,13 which determines that due process will be analyzed under strict 

scrutiny. Fourth, the Court should decide the constitutional challenges on the merits, 

applying the correct standard of review regardless of any perceived defect in the way a 

                                                 
13 See, e.g., Br. of Appellant at 29–30.  
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party initially briefed the standard of review, particularly after that defect was candidly 

conceded and counsel notified opposing counsel well before Brief of Appellees was filed 

so there could be no claim of prejudice.  

For federal claims, access to the courts is a fundamental right.14 A statute that 

impinges on access to the courts triggers strict scrutiny under equal protection15 and 

substantive due process challenges.16  

For claims brought under the Utah Constitution, “[a]s a majority of the Utah 

Supreme Court noted, ‘this court has consistently rejected the presumption of 

constitutionality of statutes challenged under the remedies clause of article I, section 11.’”  

Wood v. Univ. of Utah Med. Ctr., 2002 UT 134, 67 P.3d 436 (Durham, C.J., dissenting) 

(writing for a majority of the Court). Statutes that implicate access to the courts are 

reviewed under heightened scrutiny in uniform operation of law challenges.17 Statutes that 

                                                 
14 See, e.g., Harrison v. Springdale Water & Sewer Comm'n, 780 F.2d 1422, 1427–28 (8th 
Cir. 1986); Nordgren v. Milliken, 762 F.2d 851, 853 (10th Cir. 1985) (“The right of access 
to the courts is basic to our system of government, and it is well established today that it is 
one of the fundamental rights protected by the Constitution.” (quoting Ryland v. Shapiro, 
708 F.2d 967, 971 (5th Cir.1983)). 
15 KT & G Corp v. Attorney Gen. of State of Okla., 535 F.3d 1114, 1137 (10th Cir. 2008) 
(“When a classification . . . involves a fundamental right, we will apply strict scrutiny. To 
survive strict scrutiny, the government must show that its classification is narrowly tailored 
to achieve a compelling government interest.” (citation omitted)).  
16 Jones v. Jones, 2015 UT 84, ¶¶ 26–27, 359 P.3d 603, 609 (“When the court has 
recognized a due process right it deems ‘fundamental,’ it consistently has applied a 
standard of strict scrutiny to the protection of such a right. The strict scrutiny standard is a 
stiff one. Under this standard, a fundamental right is protected except in the limited 
circumstance in which an infringement of it is shown to be ‘narrowly tailored’ to protect a 
‘compelling governmental interest.’ ” (footnotes and citations omitted)). 
17 Tindley v. Salt Lake City Sch. Dist., 2005 UT 30, ¶ 28, 116 P.3d 295 (“When evaluating 
a challenge under the uniform operation of laws provision . . . . we review statutory 
classifications that implicate rights protected by the open courts clause under ‘heightened 
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implicate fundamental rights are reviewed under strict scrutiny in due process challenges.18  

CONCLUSION 
 

 Zamora and its progeny that, without further analysis, blindly followed Zamora, 

should be recognized as the oppressive tools they have become for legislative abuse and 

immense obstacles, and often insurmountable blockades, to the pursuit of justice through 

the courts for those who have been harmed as a result of violations of state law by police 

officers. One category of plaintiffs suffering the discriminatory barriers of the Bond and 

Undertaking Statutes should no longer, as a practical matter, be left with only federal legal 

protections, while being deprived of the protections provided by the Utah Constitution, as 

well as the purported, yet—because of the Bond and Undertaking Statutes—often 

meaningless, protections under state statutory and common law.   

 

                                                 
scrutiny.’ ” (citations omitted)); Judd v. Drezga, 2004 UT 91, ¶ 19, 103 P.3d 135 
(“Sustaining legislation against an article I, section 24 challenge alleging that one's rights 
under the Open Courts Clause are constitutionally discriminated against requires the court 
to find that the challenged legislation ‘(1) is reasonable, (2) has more than a speculative 
tendency to further the legislative objective and, in fact, actually and substantially furthers 
a valid legislative purpose, and (3) is reasonably necessary to further a legitimate legislative 
goal.’ (citation omitted)). 
18 Jensen ex rel. Jensen v. Cunningham, 2011 UT 17, ¶ 72, 250 P.3d 465 (“A statute that 
infringes upon [a] ‘fundamental’ right is subject to heightened scrutiny and is 
unconstitutional unless it (1) furthers a compelling state interest and (2) ‘the means adopted 
are narrowly tailored to achieve the basic statutory purpose.’ ” (citation omitted)). To the 
extent Judd, 2004 UT 91, ¶ 30, 103 P.3d 135, holds that the rational basis test should be 
used in a substantive due process case implicating Article I, section 11 because the rights 
implicated there were not “fundamental,” that conclusion is at odds with federal 
constitutional analysis and provides far less protection for the right of access to the courts 
under the Utah Constitution.  

https://www.westlaw.com/Document/Ic98ec5a4f3a911d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic98ec5a4f3a911d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I606c94a8f78511d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I879647f55a6311e097a4a9f0a6e10efc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I606c94a8f78511d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N17D5A7A0F43E11DC90A9ABEDAA6136B0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N3BF238D01F8E11DDAEDCA19A1F15F358/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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JURISDICTIONAL STATEMENT 


The Utah Supreme Court had jurisdiction in this matter pursuant to Utah Code Ann. 


§ 78A-3-102(3)(j). The Supreme Court transferred this appeal to the Utah Court of Appeals


pursuant to Rule 42(a), Utah Rules of Appellate Procedure. (R.607–08; 617.) Hence, the 


Utah Court of Appeals has jurisdiction in this matter pursuant to Utah Code Ann. § 78A-


4-103(2)(j).


STATEMENT OF ISSUE, STANDARD OF REVIEW, 


AND PRESERVATION OF ISSUES IN THE TRIAL COURT 


ISSUE 1: Do the discriminatory and excessively burdensome attorneys’ fee and 


costs bond requirement of Utah Code Ann. § 78B-3-104 (“the Bond Statute”) and the 


discriminatory costs undertaking requirement of Utah Code Ann. § 63G-7-601 (“the 


Undertaking Statute”) violate the equal protection, freedom to petition, and due process 


guarantees of the Utah and United States Constitutions, and the Open Courts Clause of the 


Utah Constitution, both facially and as applied to Appellant Sean Kendall (“Kendall”)? 


STANDARD OF REVIEW: A determination regarding the constitutionality of a 


statute is a question of law to be reviewed for correctness, giving no deference to the trial 


court. State v. Drej, 2010 UT 35, ¶ 9, 233 P.3d 476; State v. Ainsworth, 2016 UT App 2, ¶ 


5, 365 P.3d 1227. 


PRESERVATION OF ISSUE ON APPEAL: The issue of the constitutionality—


facially and as applied to Kendall—of the two discriminatory, court-access-obstructing 


bond and undertaking requirements, which call for arbitrary and capricious determinations, 


without any statutory guidelines or procedures, was at the core of, and raised throughout, 
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the proceedings in the trial court. (See, e.g., R. 1–2; 5–19; 42–60; 185–86; 188–201; 310; 


323–339; 371; 374–379; 386; 426–27; 543–47; 549–51; 621; 639–652; 777–786.) 


CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 


WHOSE INTERPRETATION IS DETERMINATIVE OF THE APPEAL 


OR OF CENTRAL IMPORTANCE 


United States Constitution, First Amendment: 


Congress shall make no law . . . abridging . . . the right of the people . . . to petition 


the government for a redress of grievances. 


United States Constitution, Fifth Amendment: 


No person shall . . . be deprived of life, liberty, or property, without due process of 


law…. 


United States Constitution, Fourteenth Amendment, Section 1: 


No state shall make or enforce any law which shall abridge the privileges or 


immunities of citizens of the United States nor shall any state deprive any person of 


life, liberty, or property, without due process of law; nor deny to any person within 


its jurisdiction the equal protection of the laws. 


Utah Constitution, Article 1, Section 1: 


All men have the inherent and inalienable right to enjoy and defend their lives and 


liberties; . . . to . . . protest against wrongs, and petition for redress of grievances …. 


Utah Constitution, Article 1, Section 7: 


No person shall be deprived of life, liberty or property, without due process of law. 


Utah Constitution, Article 1, Section 11: 


All courts shall be open and every person, for an injury done to him in his person, 


property or reputation, shall have remedy by due course of law, which shall be 


administered without denial or unnecessary delay; and no person shall be barred 


from prosecuting or defending before any tribunal in this State, by himself or 


counsel, any civil cause to which he is a party. 
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Utah Constitution, Article 1, Section 24:  


All laws of a general nature shall have uniform operation. 


Utah Code Ann. § 63G-7-601:  


Actions governed by Utah Rules of Civil Procedure—Undertaking required. 


(1) An action brought under this chapter shall be governed by the Utah Rules 


of Civil Procedure to the extent that they are consistent with this chapter. 


(2) At the time the action is filed, the plaintiff shall file an undertaking in a 


sum fixed by the court that is: 


 (a)   not less than $300; and 


(b) conditioned upon payment by the plaintiff of taxable costs 


incurred by the governmental entity in the action if the plaintiff fails 


to prosecute the action or fails to recover judgment. 


 


Utah Code Ann. § 78B-3-104:  


 


Actions against officers—Bond required—Costs and Attorney fees. 


(1) A person may not file an action against a law enforcement officer acting 


within the scope of the officer’s official duties unless the person has posted 


a bond in an amount determined by the court.  


(2) The bond shall cover all estimated costs and attorney fees the officer may 


be expected to incur in defending the action, in the event the officer prevails.  


(3) The prevailing party shall recover from the losing party all costs and 


attorney fees allowed by the court.  


(4) In the event the plaintiff prevails, the official bond of the officer shall be 


liable for the plaintiff’s costs and attorney fees. 
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STATEMENT OF THE CASE 


NATURE OF THE CASE, THE COURSE OF PROCEEDINGS, AND ITS 


DISPOSITION IN THE TRIAL COURT 


 


CONTEXT OF THIS CASE IN UNITED STATES SOCIETY GENERALLY, AND 


IN THE CIVIL JUSTICE SYSTEM SPECIFICALLY 


 


 If it operates with the scales of justice evenly balanced, the judicial system is the 


best, and probably the only, hope in our nation for fair and equal treatment of people, 


regardless of economic status, under the law.1    


If there is to be a semblance of justice that is not subverted by economic status, it 


must come from the Judicial Branch, because it is seldom to be found in the Legislative 


and Executive Branches.2 However, more and more, like the Legislative and Executive 


                                                 
1 The Founders strongly believed that equal application of the law is a prerequisite for a 


free republic. See, e.g., Thomas Jefferson’s assertion that “the poorest laborer stood on 


equal ground with the wealthiest millionaire, and generally on a more favored one 


whenever their rights seem to jar.” Thomas Jefferson, Answers to Monsieur de Meusnier’s 


Questions (1786) (quoted in Glen Greenwald, With Liberty and Justice for Some—How the 


Law Is Used to Destroy Equality and Protect the Powerful (“Greenwald”) (2011), at 8.  


See also THE FEDERALIST NO. 57, where James Madison argued that in the absence of equal 


application of the law, “every government degenerates into tyranny.” (Quoted in 


Greenwald, at 8.)        
2      


Public officials . . . are much more responsive to the privileged than to average 


citizens and the least affluent. . . .  


 


Advantage begets additional advantage. . . . 


 


[G]overnment officials disproportionately respond to business, the wealthy, and the 


organized and vocal when they design America’s domestic and foreign policies.  


 


The bias in government responsiveness toward the affluent is evident not only in 


Congress but also in national government policy more generally.  
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Branches in state and federal government, the courts have been complicit in bringing about 


a two-tiered system of justice—where, for instance, Wall Street fraudsters can escape 


prison or any other legal accountability for their crimes, while Weldon Angelos, a Utah 


native convicted for selling small amounts of marijuana three times when he owned, but 


did not use or threaten anyone with, guns, remains in a penitentiary under a 55-year 


sentence. 


 A two-tiered system of justice has developed, where the rich and powerful inside 


and outside of government can escape accountability for their Republic-destroying 


contempt for and violation of the U.S. Constitution and domestic laws passed by Congress,3 


while the law is often applied with a vengeance against those without wealth and without 


power.4 


                                                 


“American Democracy in an Age of Rising Inequality,” Task Force on Inequality and 


American Democracy, American Political Science Association (2004), 


http://www.apsanet.org/portals/54/Files/Task%20Force%20Reports/taskforcereport.pdf 


(last visited March 31, 2016),  at 1, 10, 14 (emphasis added). 
 
3 For instance, there has been no accountability for the powerful people who authorized or 


ordered torture of people in foreign nations, in violation of numerous international treaties 


(which are among the “supreme law of the land” under Article VI, Paragraph 2 of the 


Constitution) and federal criminal law, 18 U.S.C. 2340A, see, e.g., El-Masri v. United 


States, 479 F.3d 296 (4th Cir. 2007), and illegal warrantless mass surveillance, in violation 


of the Fourth Amendment to the Constitution and the Foreign Intelligence Surveillance 


Act, 50 U.S.C. ch. 36. See, e.g., Clapper v. Amnesty International, 133 S.Ct. 1138 (2013).  
4 The United States, with the world’s highest incarceration rate, has only 5 percent of the 


world’s population, yet almost 25 percent of all prisoners in the world. Greenwald at 223.  


“Class inequalities in incarceration are reflected in the very low educational level of those 


in prison and jail. . . . State Prisoners average just a tenth grade education and about 70 


percent have no high school diploma.” Bruce Western & Becky Pettit, “Incarceration & 


social inequality,” American Academy of Arts & Sciences (Dӕdalus, Summer 2010), 


 



http://www.apsanet.org/portals/54/Files/Task%20Force%20Reports/taskforcereport.pdf
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 The overarching question, societally as well as in this particular case, is whether 


wealth and power will be permitted to determine one’s access to fundamental justice, 


including access to the courts for the vindication of crucial state constitutional and other 


legal protections, or will the astounding inequities based on wealth and power be permitted 


to pervert any sense of equal justice for all?  


NATURE OF THE CASE 


 This appeal challenges the blatant unconstitutionality of Utah Code Ann. §§ 63G-


7-601 and 78B-3-104, which place discriminatory, arbitrary, and unreasonable—in some 


instances insurmountable—burdens on people, with or without substantial financial 


resources, who seek access to the courts to vindicate their rights under Utah law to hold 


law enforcement officers accountable for their misconduct. 


 This case arises out of the tragic, unconscionable killing of Kendall’s best friend, 


his Weimaraner dog Geist, by a Salt Lake City Police officer who was unconstitutionally 


trespassing during an illegal warrantless search in Kendall’s backyard.  


THE COURSE OF PROCEEDINGS 


Kendall seeks accountability, under the guarantees of the Utah Constitution and 


other state legal protections—as well as under federal law—for the illegal trespass and 


killing of Geist. In doing so, Kendall has encountered the arbitrary and discriminatory 


burdens imposed by Utah Code Ann. § 63G-7-601 (the “Undertaking Statute”) and § 78B-


                                                 


 https://www.amacad.org/content/publications/pubContent.aspx?d=808 (last visited 


March 31, 2016).  


 



https://www.amacad.org/content/publications/pubContent.aspx?d=808
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3-104 (the “Bond Statute”), which prohibit a prospective plaintiff from accessing the courts 


without first paying a bond and providing an undertaking in amounts arbitrarily set by the 


court, without any statutory guidelines or procedures for setting the amounts and without 


any showing by the Defendants/Appellants (“City and Police Officers”) that the case fell 


within the category of cases—“frivolous” cases—the Bond Statute was purportedly 


intended to discourage. 


The Undertaking Statute and Bond Statute, which caused a nine-month delay in 


filing the Complaint under state law for the unconstitutional and otherwise unlawful actions 


by the City and Police Officers, deprived Kendall of his constitutional rights to due process, 


equal protection, the right of access to justice through the courts, and the right to petition 


the government. These are all deprivations that would not be obstacles to (1) plaintiffs 


suing people other than peace officers and (2) plaintiffs (perhaps only multi-millionaires) 


for whom a significant bond requirement, to cover all potential fees and costs for all 


defendant law enforcement officers, would not be a deterrent against pursuing justice under 


state legal guarantees.  The challenged statutes also allow inequitable protections for the 


narrow classes of “peace officers” (under the Bond Statute) and governmental entities and 


employees (under the Undertaking Statute) that are not afforded other people or entities.    


Kendall appealed from the District Court’s Memorandum Decision (R.543–52) and 


Order (R. 580–82), which held that the Bond and Undertaking Statutes are constitutional, 


to the Utah Supreme Court. (R.585-602.) Appellees filed a Motion for Summary 


Disposition on November 17, 2015. On December 9, 2015, the Supreme Court determined 


it would not retain this appeal. (R.617.) On December 10, 2015, this Court issued an order 
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denying Appellees’ Motion for Summary Disposition, noting “[t]he issues framed by the 


motion and response present policy and law issues that are not appropriate for summary 


disposition.”  


DISPOSITION IN THE TRIAL COURT 


The trial court determined that: (1) the Bond Statute and the Undertaking Statute are 


constitutional; (R. 549–51.); (2) Kendall met the criteria for impecuniosity in Utah Code 


Ann. § 78A-2-302 and was therefore not required to file a bond pursuant to the Bond 


Statute (R. 548–49); and (3) Kendall was required to file an undertaking in the amount of 


$300, which amount was arbitrarily selected, without any explanation by the Court, and 


imposed without any guidance from the Undertaking Statute, other than a statement as to 


the minimum amount for an undertaking (R. 548–49).  


STATEMENT OF FACTS 


 A. THE TRAGIC AND ILLEGAL KILLING OF GEIST. 


 On June 18, 2014, a three year-old child was reported missing from his home located  


in Salt Lake City, Utah (the “Child’s Home”). (R.43.) Joseph Allen Everett, Tom 


Edmundson and George Pregman, all officers of the Salt Lake City Police Department, 


were sent to search the Child’s Home. (R.43.) The child was, in fact, asleep in the basement 


of the home, but the officers did not find him. (R.44.) As a result of their failure to locate 


the child during their searches (if, in fact, they did conduct searches), additional Salt Lake 


City Police officers were called to conduct a door-to-door search of the area. (R.43.) Brett 


Olsen (“Olsen”) was among the officers who participated in the search. (R.43.) 
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 Sean Kendall lived approximately 1/8 mile from the Child’s Home. (R.44.) During 


the search for the supposedly missing child, Olsen approached Kendall’s home. (R.44.) 


Despite the facts that no one was at home, no consent for a search was provided, Olsen did 


not have a warrant to search Kendall’s home or yard, and there was no reasonable cause to 


believe there was any nexus whatsoever between Kendall’s property and the missing child, 


Olsen opened the gate leading to Kendall’s backyard adjacent to his home (“the curtilage”), 


entered the curtilage, and proceeded to conduct an invasive search of the backyard and a 


shed located there. (R.44; 66–67.) Upon entering the yard, Olsen was approached by 


Kendall’s beloved 2 1/3 year-old Weimaraner dog Geist, who, doing what dogs do, ran 


toward Olsen and barked. (R.44; 67.) Olsen outrageously and unnecessarily drew his gun 


and fired two rounds, killing Geist. (R.44; 67.) 


B. KENDALL FILED THIS DECLARATORY JUDGMENT ACTION 


BECAUSE OF THE ARBITRARINESS OF THE PROCESS 


INVOLVED IN SETTING THE AMOUNT OF THE UNDERTAKING 


AND BOND, THE UNCONSTITUTIONAL TAKING REQUIRED BY 


THE BOND AND UNDERTAKING STATUTES, THE 


DISCRIMINATORY IMPACT ON KENDALL AND OTHERS 


SEEKING JUSTICE IN THE COURTS AGAINST LAW 


ENFORCEMENT OFFICERS FOR THEIR WRONG-DOING, AND 


BECAUSE OF THE PROSPECT THAT ACCESS TO THE COURTS 


WOULD BE UNJUSTLY DELAYED, IMPERMISSIBLY 


BURDENED, AND PERHAPS DENIED BECAUSE OF THE 


INEQUITABLE UNDERTAKING AND BOND STATUTES. 


 


  Kendall served an Amended Notice of Claim on Salt Lake City Corporation and 


the individual defendants pursuant to another special-interest, discriminatory statute,            


§ 63G-7-401, on January 26, 2015. (R. 21-34.) That same day, Kendall filed a complaint 


in the Third District Court seeking a declaratory judgment that, inter alia, the Bond and 
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Undertaking Statutes violate Kendall’s and other plaintiffs’ constitutional rights to due 


process, equal protection, access to the courts, and right to petition the government.5 (R.1–


19.)  


 Kendall filed a Motion for Summary Judgment seeking a declaration that the Bond 


and Undertaking Statutes are unconstitutional on their face and as applied to Kendall. 


(R.185-201.) Kendall submitted affidavits and live testimony from two attorneys 


experienced in civil rights lawsuits, Randall K. Edwards and Robert Sykes, showing that 


the amount of attorney fees and costs defendants could incur in this action is far more than 


Kendall could pay and that any attempt to predict the amount of future fees and costs would 


require “pure conjecture and speculation.” (R.226-33; 720–28; 734–39.) He also presented 


evidence, by means of affidavits and live testimony, from two insurance agents, as well as 


personal testimony, that he would be unable to secure a bond for that amount based on his 


income and assets. (R.235–45; 660–85; 711–20.)  


The trial court held an evidentiary hearing on the Motion for Summary Judgment 


and a motion to strike the affidavit of legal counsel for the City and Police Officers on 


September 15, 2015. (R.621-815.)  


C. THE TRIAL COURT ISSUED AN ERRONEOUS RULING 


UPHOLDING THE CONSTITUTIONALITY OF THE BOND AND 


UNDERTAKING STATUTES. 


                                                 
5 Subsequent to the ruling in this Declaratory Judgment action, in November 2015 Kendall 


filed a second action alleging that defendants violated his constitutional rights by 


conducting a warrantless search of his backyard and killing Geist, and also alleging a 


variety of tort claims, including trespass, conversion, negligence and intentional infliction 


of emotional distress. Third Dist. Ct. Civ. No. 150907410 (Blanch, J.). That action was 


subsequently removed to the United States District Court for the District of Utah, where it 


currently is pending. (Case No. 2:15-cv-00862). 
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The trial court ruled on the Motion for Summary Judgment on September 21, 2015. 


(R.592-600.) The trial court never provided any explanation as to how it set the amount of 


the undertaking but held that Kendall had sufficient funds to cover an undertaking of $300, 


which the court ordered. (R.598.)  


Curiously, the trial court failed to determine the amount of “estimated costs and 


attorney fees the officer[s] may be expected to incur in defending the action,” as required 


by Utah Code § 78B-3-104, yet found Kendall to be “impecunious.” (R. 598.) The trial 


court failed to explain what it meant by “impecunious” in the context of what amount 


would otherwise be required to be posted as a bond.  Determining the amount of estimated 


fees and costs is a necessary precondition to finding that a plaintiff cannot afford to pay 


that amount under Utah Code Ann. § 78A-2-302(2). 


The court erroneously upheld the constitutionality of the Bond and Undertaking 


Statutes, although the statutes had delayed Kendall nine months in pursuing his substantive 


claims against the City and Police Officers and put him through extensive, time-


consuming, costly, and anxiety-laden litigation (R. 681–685) in a patently discriminatory 


and oppressive manner.  


SUMMARY OF ARGUMENTS 


 


 Before a person claiming injury because of the unlawful conduct of a law 


enforcement officer can gain access to the courts for the vindication of rights and 


protections under the Utah Constitution and other state laws, the potential plaintiff must 


first file a bond in the amount a court estimates to be the costs and attorney fees the officer 
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“may be expected” to incur in the action.  Utah Code Ann. § 78B-3-104. Another statute 


requires that all those seeking recovery in a civil action against a governmental entity or 


employee must file “an undertaking” “conditioned upon payment by the plaintiff of taxable 


costs incurred by the governmental entity . . . if the plaintiff fails to prosecute the action or 


fails to recover judgment.” Utah Code Ann. § 63G-7-601.  


 The bond requirement is imposed on only those seeking justice under state law for 


injuries caused by police misconduct. Plaintiffs suing any other persons or entities, or those 


who invoke the protections of only federal law, are not required to post such a bond. 


Likewise, only law enforcement officers enjoy the unjust protections afforded them from 


the discriminatory burdens imposed on those who seek to file civil claims against them.  


These egregiously discriminatory statutes provide no due process standard for the 


ascertainment of the bond and undertaking amounts, and no procedure for determining (1) 


if the particular case or prospective plaintiff falls within the category of cases or plaintiffs 


of reasonable concern to the legislature in passing the statutes; (2) the reasonableness of 


the amount of the bond and/or undertaking; or (3) the extent and nature of the burden 


imposed on the prospective plaintiff by the bond or undertaking requirements.    


The City and Police Officers claim that the bond requirement is justified by a 


legislative desire to deter frivolous lawsuits. However, they have provided no evidence that 


there is any greater problem relating to frivolous claims facing law enforcement officers 


than others against whom claims may be made. Further, the bond statute violates equal 


protection and due process guarantees, as well as the guarantees of access to the courts, 


under the Utah and United States Constitutions, insofar as they impermissibly burden or 
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completely prevent meritorious lawsuits by those who cannot afford, or who are otherwise 


deterred, by the bond and attorney fee provisions of the Bond Statute. At the same time, 


the Bond Statute permits frivolous lawsuits by those with sufficient resources (or temerity) 


to post the bond and pursue the claims. 


Both of the statutes require an unconstitutional taking because the price of 


admission to the courts is the posting of a bond and undertaking in amounts arbitrarily fixed 


by a court—which could be hundreds of thousands of dollars in the case of the Bond 


Statute—in a manner not required of plaintiffs who do not sue governmental entities or 


employees, without any due process, and in an arbitrary, capricious, and oppressive manner 


that prevents or unjustly burdens the fundamental right of access to the courts. 


ARGUMENT 


The Bond  and Undertaking Statutes violate federal and state constitutional 


provisions guaranteeing equal protection under the law, due process, and access to the 


courts under the Open Courts Clause of the Utah Constitution and the Petition Clauses of 


the U.S. and Utah Constitutions. 


I. ON THEIR FACE AND AS APPLIED TO KENDALL, THE 


DICRIMINATORY AND BURDENSOME BOND STATUTE AND 


UNDERTAKING STATUTE VIOLATE STATE AND FEDERAL 


CONSTITUTIONAL GUARANTEES OF EQUAL PROTECTION 


UNDER THE LAW. 


 


As applied in this matter, Utah Const. art. I, § 24 (“All laws of a general nature shall 


have uniform operation.”) should initially be treated as “a state-law counterpart to the 


federal Equal Protection Clause.” See State v. Canton, 2013 UT 44, ¶¶ 34–35, 308 P.3d 


517. “Despite their dissimilar language, these two constitutional provisions ‘embody the 
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same general principle: persons similarly situated should be treated similarly, and persons 


in different circumstances should not be treated as if their circumstances were the same.” 


Gallivan v. Walker, 2002 UT 89, ¶ 31, 54 P.3d 1069 (quoting Malan v. Lewis, 693 P.2d 


661, 669 (Utah 1984)). “Both constitutional provisions incorporate the ‘[b]asic principles 


of equal protection of the law [that] are inherent in the very concept of justice and are a 


necessary attribute of a just society.’” Id. at ¶ 32 (quoting Malan, 693 P.2d at 670). “That 


equal protection is ‘essential to a free society’ is ‘explicitly stated . . . in Article I, § 2 of 


the Utah Constitution: “[A]ll free governments are founded on their authority for [the 


people’s] equal protection and benefit....”’” Id. (quoting Malan 693 P.2d at 670) 


(alterations in original).      


The Utah Supreme Court “generally incorporates principles from the federal equal 


protection regime,” State v. Canton, 2013 UT 44 at ¶ 36, n. 9, while reserving “the right to 


depart from those standards.” Id. Under Utah law, the equal protection analysis is at least 


as rigorous as under the federal Constitution and, in some instances, can be even more 


strict.  See Mountain Fuel Supply Co. v. Salt Lake City Corp., 752 P.2d 884, 889 (Utah 


1988) (“[T]o pass state constitutional muster, a legislative measure must often meet a 


higher de facto standard of reasonableness than would be imposed by the federal courts.”) 


The initial governing standard is to inquire “(a) ‘what classifications the statute 


creates,’ (b) ‘whether different classes . . . are treated disparately,’ and then (c) ‘whether 


the legislature had any reasonable objective that warrants the disparity’ among any 


classifications.” DIRECTV v. Utah State Tax Comm’n, 2015 UT 93, ¶ 49, 364 P.3d 1036 


(citing State v. Canton,  2013 UT 44, ¶ 35, 308 P.3d 517).  
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 The last inquiry “incorporates varying standards of scrutiny.” Id. at ¶ 50, (quoting 


State v. Canton,  2013 UT 44, at ¶ 36).  The third step “recognize[s] that most classifications 


are presumptively permissible, and thus subject only to ‘rational basis review.’” Id.  


However, heightened scrutiny must be applied in cases involving “discrimination on the 


basis of a ‘fundamental right.’” Id. See also Tindley v. Salt Lake City School Dist., 2005 


UT 30, ¶ 30, 116 P.3d 295, 301 (“we review statutory classifications that implicate rights 


protected by the open courts clause under ‘heightened scrutiny’”); Gallivan v. Walker, 


2002 UT 89 at ¶ 40.  Hence, heightened scrutiny must be employed under article I, section 


24 “when reviewing legislation that ‘implicates’ rights under article I, section 11.” Judd v. 


Drezga, 2004 UT 91, ¶ 19, 103 P.3d 135. (Citing Lee v. Gaufin, 867 P.2d 572, 581 (Utah 


1993)). “Sustaining legislation against an article I, section 24 challenge alleging that one’s 


rights under the Open Courts Clause are constitutionally discriminated against requires the 


court to find that the challenged legislation ‘(1) is reasonable, (2) has more than a 


speculative tendency to further the legislative objective and, in fact, actually and 


substantially furthers a valid legislative purpose, and (3) is reasonably necessary to further 


a legitimate legislative goal.’” Judd v. Drezga, 2004 UT 91, ¶ 19, 103 P.3d 135. (Quoting 


Lee v. Gaufin, 867 P.2d at 583).   


 The requirement of the Bond Statute to post a bond in the amount a judge speculates 


may be the estimated costs and attorney fees to be incurred by a law enforcement officer 


in the future, and the additional requirement for an undertaking in an amount a judge, in 


his or her unfettered, arbitrary discretion, determines to impose under the Undertaking 


Statute, clearly “implicate” the Open Courts Clause of the Utah Constitution.  The Bond 
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and Undertaking Statutes may very well preclude a person like Kendall from gaining access 


to the courts or, as a practical matter, will deter many, if not most, people from seeking to 


vindicate their rights under Utah law because it might put at risk a large portion, if not all, 


of their financial resources. Of course, only the most reckless, intrepid, or extremely 


wealthy would be willing to risk perhaps hundreds of thousands of dollars in fees and costs, 


and pay a premium and post collateral for a bond in that amount, as the price of admission 


to the courts to hold law enforcement officers accountable for their violations of legal 


protections under Utah law. 


“In order for a law to be constitutional under the uniform operation of laws 


provision, ‘it is not enough that it be uniform on its face. What is critical is that the 


operation of the law be uniform.’” Gallivan v. Walker, 2002 Utah 89 at ¶ 37 (quoting Lee 


v. Gaufin, 867 P.2d 572, 577 (Utah 1993))  (emphasis added). In other words, the effects 


of the law in the real world are to be considered when determining if a statute has an 


unconstitutionally discriminatory impact. Here, the effect of the Bond Statute is the 


slamming of the court doors, or the imposition of unjust and discriminatory burdens, on 


people of almost all economic classes with meritorious claims against law enforcement 


officers who have caused harm by their unconstitutional or otherwise unlawful conduct. 


Robert Sykes: [V]ery few, I think I could count on the fingers of one hand, how 


many clients I’ve had that could afford to pay, say $5000, you know. They’re mostly 


poor, frequently people of color. They don’t have the money to fund the litigation 


and if you were to tell them, hey, you’re at risk, my friend, for, you know, tens of 


thousands of dollars, even $12,000, they wouldn’t do it, they’d walk away from 


their rights.  


 


(R. 739.) 
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Question [Mr. Anderson]: And have you ever filed an action on behalf of a plaintiff 


where the plaintiff had to file a bond for future attorney’s fees and costs under 78B-


3-104? 


Answer [Robert Sykes]: Never. 


Q: Would you—do you know of any clients that you have right now that would even 


be able to do that or that would be willing to do that or undertake the threat of 


attorney’s fees? 


A: No. Able—probably none of them willing—if they had the money, probably 


none of them have the money to do it. That is an absolute bar in essence to any 


constitutional action for most people, for most people, okay? 


 


(R. 744.) (Emphasis added.) 


 


Question [Mr. Anderson]: So have you had any experience with clients who were 


of limited financial means that have not pursued state law claims after you disclosed 


to them that they would have to put up a bond in an amount found by the court to 


cover future attorney’s fees and costs? 


Answer [Randall Edwards]: Yes, most of the clients that I have who have 


confrontations with the police in which they believe that there has been some 


violation of their rights, are people who do not have the financial resources to pursue 


it if they had to pay for the other side’s attorney’s fees or for that matter if they had 


to pay me by the hour.  


Q: And what’s been the impact on them in terms of their decision as to whether to 


seek justice in our courts? 


A: They finally just shake their heads and say there is no justice and they just 


walk away.  
 


(R. 727-28.) (Emphasis added.) 


 


 Under either the rational basis test or the heightened scrutiny test, the Bond Statute 


and the Undertaking Statute fail to meet the test under the Equal Protection Clauses of the 


U.S. and Utah Constitutions and the uniform operation of laws provision in article I, section 


24 of the Utah Constitution.  


A. The Bond Statute and Undertaking Statute Fail to Pass Muster Under the 


Rational Basis Test. 


 


As noted above, the following must be asked concerning a statute analyzed under 


the rational basis standard:  
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1. What classifications are created by the statute? 


2. Are different classes treated disparately? 


3. Is the disparity among any classifications warranted by any reasonable 


objective the legislature may have had? 


 


See DIRECTV v. Utah State Tax Comm’n, 2015 UT 93, ¶ 49, 364 P.3d 1036. 


 


 1. Among the numerous classifications created by the statute are the following:  


(1) Between (a) people who have legal claims against police officers and (b) those 


who have claims against anyone other than police officers;  


(2) Between (a) plaintiffs or prospective plaintiffs who cannot afford to post, or the 


vast majority of people who would be substantially burdened and likely deterred from 


pursuing justice in the courts by the prospect of being required to post, a bond in an amount 


estimated by a court prior to the filing of a complaint, without any statutory provision for 


a due process hearing and without any statutory guidelines for making the determination 


as to the bond amount and (b) those who are not deterred, because of their unusual wealth 


or temerity, from paying a premium for a bond, and posting collateral, in an amount that 


might equal hundreds of thousands of dollars in estimated attorneys’ fees and costs that 


will be incurred in the future. 


(3) Between (a) plaintiffs or prospective plaintiffs who have meritorious claims, yet 


are still required to post a bond under the Bond Statute and (b) those who seek to file 


frivolous claims against peace officers (examples of which the City and Police Officers 


have wholly failed to provide throughout the proceedings in the court below). 
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(4) Between (a) plaintiffs who suffer a taking without due process (i.e., being 


deprived of the amount that must be paid as a premium for a bond or undertaking, and the 


collateral that must be provided for a bond or undertaking) under the Bond Statute and the 


Undertaking Statute and (b) plaintiffs who suffer no taking as a pre-condition to filing a 


lawsuit. 


(5) Between (a) defendants or prospective defendants who are peace officers and 


beneficiaries of the special, discriminatory treatment under the Bond Statute and (b) any 


other persons who may be named as defendants in lawsuits, meritorious or frivolous, who 


do not benefit from the discriminatory Bond Statute. 


(6) Between (a) defendants other than governmental entities or employees who can 


be sued without the plaintiffs having to post an undertaking under the Undertaking Statute 


and (b) defendants who are governmental entities or employees who cannot be sued unless 


the plaintiffs post an undertaking arbitrarily set by the court, without any standards or 


procedures provided by the Undertaking Statute. 


 2. Obviously, the different classes are treated disparately: 


(1) Plaintiffs or prospective plaintiffs seeking access to the courts to hold police 


officers accountable face enormous, often impossible, hurdles not faced by any other 


plaintiffs or prospective plaintiffs. 


(2) Those injured by police officers violating the Utah Constitution or other Utah 


laws, even if they can technically afford to pay for a bond, are exposed to tremendous 


burdens that are not faced by victims injured by people or entities other than police officers. 
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(3) Plaintiffs or prospective plaintiffs seeking to sue police officers suffer a taking 


without due process of law in the form of either (a) the temporary loss of use of money 


posted as a bond or (b) the permanent loss of money that must be paid as a premium, and 


the collateral that must be provided, to obtain a bond—all without any determination at a 


due process hearing of whether their claims fall within the category of cases (i.e,. frivolous 


cases) purportedly sought to be deterred by the Bond Statute, the reasonableness of the 


bond, and the ability of the plaintiff to pay the bond. 


(4) Police officers enjoy the protections, including the prohibitive effects, of the 


Bond Statute, while no one else enjoys such protections against those they have unlawfully 


injured. 


(5) Governmental entities and employees enjoy the protections, including the 


prohibitive effects, of the Undertaking Statute, while no one else enjoys such protections 


against those they have injured. 


3.  The enormous disparities between classifications are not warranted by any 


reasonable legislative objectives. The City and Police Officers, citing Zamora v. Draper, 


635 P.2d 78 (Utah 1981), have characterized the objective behind a statutory requirement 


for a bond to cover future costs and attorneys’ fees as “discouraging frivolous lawsuits and 


to ensure . . . that if a lawsuit is brought that has no merit6 and the City prevails . . . then 


                                                 
6 Contrary to the characterization by legal counsel for the City and Police Officers, there is 


nothing in either the bond statute addressed in Zamora or the current Bond Statute that 


limits recovery of attorneys’ fees to cases involving “frivolous” claims. Under those bond 


statutes, attorneys’ fees are recoverable to the prevailing party regardless of whether the 


plaintiffs’ claims are meritorious. See Utah Code Ann. § 78B-3-104(3) (“The prevailing 


party shall recover from the losing party all costs and attorney fees allowed by the court.”) 
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there’s an ability to put up the attorney’s fees which are awarded to both sides.” (R. 648.)  


But Zamora, which did not engage in any equal protection analysis, expressly noted that 


the concern regarding “frivolous and/or vexatious lawsuits” is not unique to lawsuits 


against police officers: 


It is suggested that indiscriminate allowance of the filing of such suits is contrary to 


the express wording of the statute and defeats its purpose of affording protection to 


peace officers against frivolous and/or vexatious lawsuits by compelling them to 


come forward and defend. A pertinent rejoinder to this is that the danger of filing 


meritless actions also exists as to other kinds of lawsuits. It is the responsibility of 


the courts not only to see that the purpose of the statute in protecting police officers 


is served, but also to safeguard the rights of persons who claim they have suffered 


injury. 


 


Zamora v. Draper, 635 P.2d at 81.   


 


 The City and Police Officers have repeatedly argued that the bond statute considered 


in Zamora is “virtually identical” to the Bond Statute at issue here. (R. 326-27; 646-47; 


786-87.) Also, the trial court misread the current Bond Statute as allowing the same 


flexibility that the Court in Zamora found existing in the bond statute under consideration 


in that case. (R. 546.)  However, the repealed statute at issue in Zamora and the current 


Bond Statute are vastly different in terms of whether a trial court has discretion in setting 


the amount of the bond.7 


                                                 
7 In Zamora, the Utah Supreme Court found “that the statute itself allows some flexibility 


wherein it provides that the bond shall be ‘in an amount fixed by the court . . . .’ This would 


permit the court to fix the bond in accordance with the plaintiff’s circumstances, however 


impoverished he may be, and yet allow him access to the court to seek justice, as assured 


by Sec. 11 of Article I of our State Constitution . . . .” Zamora v. Draper, 635 P.2d at 81. 


The plain language of the current Bond Statute at issue in this case is completely different. 


In language far different than the bond statute at issue in Zamora, the current Bond Statute 


provides in mandatory, non-discretionary terms that “[t]he bond shall cover all estimated 
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Considering the discriminatory imposition of an attorneys’ fee bond (and the 


prospect of having to pay the defendant’s attorneys’ fees if the plaintiff is not successful at 


trial, even in a meritorious case) when public officials were sued, the Louisiana Supreme 


Court noted as follows: 


The statute now before us would . . . [make] it extremely costly, if not prohibitive, 


for minority groups or individuals to bring suit against any public official (school 


board member, police officer, police juror) for the redress of grievances suffered 


costs and attorney fees the officer may be expected to incur in defending the action, in the 


event the officer prevails.” Utah Code Ann. § 78B-3-104 (emphasis added). 


The sponsor of the current Bond Statute, then an employee of the Salt Lake County 


Sheriff’s Office (Leigh Dethman, “Biskupski takes job at the sheriff’s office,” Deseret 


News, June 5, 2007, http://deseretnews.com/article/660226823/Biskupski-takes-job-at-


the-sheriffs-office.html?pg=all), represented to other legislators that the current Bond 


Statute was simply part of a recodification—a renumbering—of pre-existing statutes: 


Rep. Jackie Biskupski (at 34:02): “What this bill does is we’re recodifying and 


doing some technical cleanup from legislation that we passed last year. . . . So it’s a 


renumbering that’s occurring in the bill, and then there is [sic] technical changes.” 


Rep. Ray (at 39:20): “Does this have any statutory changes or are we just 


recodifying and putting them in different areas of the code?”   


Rep. Biskupski (at 39:24): “That’s correct, no statutory changes, only 


recodifications. Revisions, technical revisions as well.”  


House Day 1 Statements of Members of Utah House of Representatives (January 21, 2008) 


http://utahlegislature.granicus.com/MediaPlayer.php?clip_id=17195&meta_id=509623.  


But that was not true.  H.B. 78 (2008), entitled Title 78 Recodification and Revision, 


reflects mostly amendments and renumbering of many sections of the Utah Code. 


However, it expressly “repeals” Utah Code Ann. § 78-11-10, the statute construed in 


Zamora. It also expressly “enacts” entirely new legislation, the current Bond Statute, 


which, according to its plain language, removes any of the discretion the Court in Zamora 


found to rescue the earlier statute from unconstitutionality. H.B. 78 Enrolled, “Title 78 


Recodification and Revision” (2008 General Session, State of Utah), 


http://le.utah.gov/~2008/bills/hbillenr/HB0078.pdf, at 1412 (repeal of Utah Code Ann. § 


78-11-10) and 895 (enactment of new Bond Statute, Utah Code Ann. § 78B-3-104).



http://deseretnews.com/article/660226823/Biskupski-takes-job-at-the-sheriffs-office.html?pg=all

http://deseretnews.com/article/660226823/Biskupski-takes-job-at-the-sheriffs-office.html?pg=all

http://utahlegislature.granicus.com/MediaPlayer.php?clip_id=17195&meta_id=509623

http://le.utah.gov/~2008/bills/hbillenr/HB0078.pdf
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because of race. The statute classifies litigants as either public officials or those not 


public officials. Public officials can recover attorney’s fees if the plaintiff is 


unsuccessful, and obtain a bond for attorney’s fees before trial. Defendants who are 


not public officials can recover attorney’s fees only in certain kinds of cases as 


provided by statute.  


Detraz v. Fontana, 416 So.2d 1291, 1293-94 (La. 1982). 


The Louisiana Supreme Court, addressing the identical issue posed here, noted the 


equal protection violations under the state and federal constitutions arising from the 


different classes of tortfeasors and different classes of victims created by the discriminatory 


bond and attorneys’ fee statute applied only to lawsuits against public officials, as follows: 


This statutory scheme creates a classification which substantially burdens the right 


of some persons to be compensated for injuries suffered by them while not placing 


such a burden on other individuals. Such classifications are permissible only if they 


are: 


“reasonable, not arbitrary, and . . . rest upon some ground of difference 


having a fair and substantial relation to the object of the legislation, so that 


all persons similarly circumstanced shall be treated alike. . . .” Royster Guano 


Co. v. Virginia, 253 U.S. 412, 415, 40 S.Ct. 560, 561, 64 L.Ed.2d 989, 990-


991 (1920). [Other citations omitted.] 


It is argued that the bond requirement is a justifiable means to deter frivolous suits 


instituted against public officials for harassment. No support for the suggestion that 


suits are brought against public officials for harassment with greater frequency than 


suits against other defendants has been presented in brief or in argument. 


A similar statute was invalidated in Sheffield v. State, 92 Wash.2d 807, 601 P.2d 


163 (1979), on an equal protection ground. In that case, the court summarily struck 


down a provision which entailed the filing of a surety bond contemporaneously with 


institution of suit against the state, relying on Hunter v. North Mason High School, 


85 Wash.2d 810, 539 P.2d 845 (1975). Hunter dealt with a “nonclaim” statute which 


required notice of claims against governmental entities to be given within 120 days 


from the date the claim arose. The court held that, even under minimal scrutiny, the 


statute bore no reasonable relation to its asserted purposes—it unjustifiably 


discriminated against persons with claims against the government in violation of the 


equal protection clause of the Fourteenth Amendment. 
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“ . . . This prerequisite to tort recovery has no counterpart in actions between 


private parties. The statutes thus create two classes of tortfeasors, 


governmental and nongovernmental, and grant the one a procedural 


advantage not available to the other. Concomitantly they produce two classes 


of tort victims and place a substantial burden on the right to bring an action 


of one of them.” Hunter v. North Mason High School, supra, 539 P.2d at 847. 


 


In the case before us, the instant statute also divides tortfeasors into two classes; 


governmental tortfeasors and private tortfeasors. Simultaneously two classes of 


victims are created: victims of governmental tortfeasors and victims of private 


tortfeasors. Only the first class of victims must suffer the additional burden of a 


bond for attorney’s fees. No reasonable justification for this disparate treatment has 


been supplied. The statute violates the equal protection clauses of the state and 


federal constitutions. 


 


Id. at 1295–1296 (emphasis added). 


 


 Similar to the situation in Detraz, the City and Police Officers have not presented 


any evidence supporting a claim that law enforcement officers are subjected to more 


frivolous claims than anyone else8—or that whatever dangers are encountered by law 


enforcement officers are so great, or the interactions by law enforcement officers with 


people during the course of their duties are such, that they are exposed to so many frivolous 


claims to justify blocking, or significantly burdening, access to the courts for those who 


have meritorious claims regarding harm suffered as a result of misconduct by law 


enforcement officers.  


  


                                                 
8 “There’s been nothing offered, nothing factual, no studies showing that there is any kind 


of unfairness or more frivolous cases brought against police officers than anybody else.” 


(Argument of Kendall’s counsel at evidentiary hearing, R. 78-82, which was not rebutted 


by counsel for the City and Police Officers.) 
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B. The Bond Statute and Undertaking Statute Fail to Pass Equal Protection 


Muster Under the Heightened Scrutiny Test 


 


Under the applicable heightened scrutiny test, the Bond Statute and the Undertaking 


Statute must be shown to (1) be “reasonable,” (2) have “more than a speculative tendency 


to further the legislative objective and, in fact, actually and substantially further[] a valid 


legislative purpose,” and (3) be reasonably necessary to further a legitimate legislative 


goal.” Judd v. Drezga, 2004 UT 91 at ¶ 19. 


 Utilizing what appears to be that same test, the Alaska Supreme Court held a bond 


requirement for out-of-state plaintiffs suing in-state residents in Alaska to be a violation of 


equal protection.  In Patrick v. Lynden Transport, Inc., 765 P.2d 1375 (Alaska 1988), the 


Court began with the proposition that “an unlitigated claim is considered a property 


interest,” and that “the claim cannot be taken away from the plaintiff by government action 


without due process of law.” Id. at 1378. Construing the right to court access under the 


Alaska Constitution to be an “important right,” the Court held that “[s]tatutory 


infringement upon that right is deserving of close scrutiny.” Id. at 1379. The Court then 


held the statute to be “both overinclusive and underinclusive”—in the same ways in which 


the Bond Statute and Undertaking Statute in this case are both overinclusive and 


underinclusive.  


 In Patrick, the bond imposed on only out-of-state plaintiffs was “overinclusive 


because it requires that a bond be posted by all nonresident plaintiffs.” Id. As the Court 


noted, it cannot be “assumed that all nonresident plaintiffs will be uncooperative in paying 


cost and attorney fee awards entered against them.” Id. Likewise, in this case, it cannot be 
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assumed that Kendall or other plaintiffs resorting to the courts after suffering abuses by 


police officers, as compared with plaintiffs in matters not involving police officers, will be 


particularly uncooperative in paying cost and attorney fee awards (if such awards 


eventually occur)—or that their claims, as compared with the claims of plaintiffs in cases 


not involving police officers, will more often be frivolous.  


 The Court in Patrick continued: “[T]he statute is underinclusive because it assumes 


that only nonresident plaintiffs will be difficult debtors. The statute ignores the fact that 


resident plaintiffs also may be uncooperative in paying cost and attorney fee awards and 


that defendants may have a more difficult time collecting from illiquid resident plaintiffs 


than from liquid foreign plaintiffs.” Id. Likewise, as concerns this case, people seeking to 


hold law enforcement officers accountable under the law have not been shown to be more 


apt to file frivolous claims than any other plaintiffs. The conclusion of the Court in Patrick 


applies with full force to the situation presented here: 


We conclude that a statute which restricts access to Alaska courts by means of a 


bond requirement for only nonresident plaintiffs is not sufficiently related to the 


purpose of providing security for cost and attorney fee awards to defendants to 


withstand a challenge under the Alaska Constitution’s guarantee of equal protection 


under the law. 


 


Id. at 1380. 


 


 The United States Supreme Court was faced with a similar equal protection issue 


where an Oregon statute required appellants in an eviction case to post bond on appeal, 


with two sureties, in twice the amount of rent expected to accrue pending an appellate 


decision, the bond to be forfeited if the decision in favor of eviction was affirmed. Lindsey 


v. Normet, 405 U.S. 56 (1972). The purported purpose of the bond statute, as explained by 
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the Oregon Supreme Court, “was to guarantee that the rent pending an appeal would be 


paid,” and the double-bond “was, no doubt, intended to prevent frivolous appeals for the 


purpose of delay.” Scales v. Spencer, 424 P.2d 242, 243 (Or. 1967) (quoted in Lindsey v. 


Normet, 405 U.S. at 76). Just as the bond and undertaking requirements impose 


discriminatory and significant burdens on people who seek access to the courts to hold 


police officers accountable for their misconduct, the double-bond requirement in Lindsey 


was held by the United States Supreme Court to “heavily burden[] the statutory right of an 


FED defendant to appeal.” Lindsey v. Normet, 405 U.S. at 77.  


 The Court, holding that the bond requirement violated equal protection, stated as 


follows: 


The claim that the double-bond requirement operates to screen out frivolous appeals 


is unpersuasive, for it not only bars nonfrivolous appeals by those who are unable 


to post the bond but also allows meritless appeals by others who can afford the bond.   


 


Lindsey v. Normet, 405 U.S. at 78. 


  


 Not only the poor are impacted by such facially discriminatory legislation.  Those 


who are not indigent are also unconstitutionally burdened in ways that other parties to 


litigation are not: 


The discrimination against the poor, who could pay their rent pending an appeal but 


cannot post the double bond, is particularly obvious. For them, as a practical matter, 


appeal is foreclosed, no matter how meritorious their case may be. The nonindigent 


FED appellant also is confronted by a substantial barrier to appeal faced by no other 


civil litigant in Oregon. The discrimination against the class of FED appellants is 


arbitrary and irrational, and the double-bond requirement of [the statute] violates 


the Equal Protection Clause. 


 


Id. at 78 (emphasis added). 
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 Precisely the same is true in the instant case. The Bond and Undertaking Statutes 


bar or unduly burden meritorious claims by those who cannot, or will not, put at risk 


substantial sums of money to obtain justice for violations of state law by law enforcement 


officers, while allowing frivolous claims by those who are wealthy and tenacious enough 


to remain undeterred by the arbitrary and discriminatory Bond and Undertaking Statutes.  


 Statutes like the Bond and Undertaking Statutes, which (1) deny access to courts for 


people with meritorious claims who cannot afford the bond or are prohibitively deterred or 


unduly burdened by the discriminatory bond requirement, but (2) allow access to the courts 


by wealthy people with frivolous claims who are not deterred by the bond requirement, are 


blatantly unconstitutional under state and federal equal protection guarantees.   


Obviously, the purported goal of preventing frivolous claims has no relation to the 


financial status of litigants.   


The cost bond statutes in Eastin [v. Broomfield, 570 P.2d 744 (Ariz. 1977] and New 


[v. Arizona Board of Regents, 618 P.2d 238 (Ariz. Ct. App. 1980)] did not have a 


rational basis. The purpose of the statutes was to deter frivolous litigation. The 


frivolity vel non of litigation is not related to the financial status of the litigants. By 


denying access to the courts to indigents with meritorious claims and granting it to 


the wealthy with frivolous claims, the bond provisions of the statutes were grossly 


overinclusive and underinclusive. The defects were so great that it cannot be said 


they rationally furthered a legitimate legislative purpose. 


 


Tahtinen v. Superior Court, 637 P.2d 723, 725 (Ariz. 1981) (in banc). 


 


 Whether one is indigent or not, the bond and undertaking requirements are 


unconstitutional. 


As to the indigent, the statute [requiring a claimant in a medical malpractice case to 


post a bond] violates the Arizona constitutional privileges and immunities clause, 


Art. II, s 13, by denying access to the courts. As to the non-indigent, it places a 
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heavier burden upon his access to the court and therefore violates the same clause 


of the Arizona Constitution. 


 


Eastin v. Broomfield, 570 P.2d 744, 754 (Ariz. 1981) (in banc). See also New v. Arizona 


Bd. of Regents, 618 P.2d 238, 239–40 (Ariz. Ct. App. 1980).  (“The bond requirement . . . 


is a monetary blockade to access to the courts and is therefore violative of constitutional 


rights.”) 


II. BECAUSE THEY UNREASONABLY BURDEN ACCESS TO THE 


COURTS BY IMPOSING AN ARBITRARY AND UNREASONABLE 


PRICE OF ADMISSION TO THE COURTS, THE BOND AND 


UNDERTAKING STATUTES VIOLATE THE PETITION CLAUSES 


OF THE UTAH CONSTITUTION AND THE UNITED STATES 


CONSTITUTION AND THE OPEN COURTS CLAUSE OF THE 


UTAH CONSTITUTION. 


 


The Open Courts Clause of the Utah Constitution, Art. I, section 11, and the Petition 


Clauses of the United States Constitution (First Amendment) and the Utah Constitution 


(Art. I, section 1) all guarantee fair and equal access to the courts. Berry v. Beech Aircraft 


Corp., 717 P.2d 670, 675 (Utah 1985) (“The clear language of the [open courts] section 


guarantees access to the courts and a judicial procedure that is based on fairness and 


equality.”); Lyon v. Burton, 2000 UT 19, ¶ 28, 5 P.3d 616, 625 (“The right of access to the 


courts and to a civil remedy to redress injuries, which Article I, section 11 protects, is 


fundamental in Anglo-American law.”); Borough of Duryea, Pa.. v. Guarnieri, 131 S. Ct. 


2488, 2494 (2011) (quoting Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 896-97 (1984)) (“[T]he 


right of access to courts for redress of wrongs is an aspect of the First Amendment right to 


petition the government.”). The right of access is a fundamental First Amendment right, 


requiring strict scrutiny of any restriction. Bill Johnson’s Restaurants, Inc. v. N.L.R.B., 461 
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U.S. 731, 741 (1983) (“the right of access to the courts is an aspect of the First Amendment 


right to petition the Government for redress of grievances.”); Williams v. Rhodes, 393 U.S. 


23, 31 (1968) (“‘only a compelling state interest in the regulation of a subject within the 


State’s constitutional power to regulate can justify limiting First Amendment freedoms.’” 


(quoting NAACP v. Button, 371 U.S. 415 at 438 (1963)). To meet that standard, the 


infringement of a First Amendment right must be “actually necessary” to achieve a solution 


to an “actual problem.” Brown v. Ent. Merchants Ass’n, 131 S. Ct. 2729, 2738 (2011).    


 Declaring unconstitutional a bond requirement, intended to cover defendants’ 


attorneys’ fees and costs, imposed on those who sue medical review board participants, the 


Florida Supreme Court stated as follows: 


We find that the bond requirement does not totally abrogate a plaintiff’s right of 


access to the courts; however, the statutes do create an impermissible restriction on 


access to the courts. The constitutional right of access to the courts sharply restricts 


the imposition of financial barriers to asserting claims or defenses in court. Although 


courts have upheld reasonable measures, such as filing fees, financial preconditions 


that constitute a substantial burden on a litigant’s right to have his or her case heard 


are disfavored. . . . The right to go to court to resolve our disputes is one of our 


fundamental rights. . . . Although courts generally oppose any burden being placed 


on the right of a person to seek redress of injuries from the courts, the legislature 


may abrogate or restrict a person’s access to the courts if it provides: 1) a reasonable 


alternative remedy or commensurate benefit, or 2) a showing of an overpowering 


public necessity for the abolishment of the right, and finds that there is no alternative 


method of meeting such public necessity. 


 


Psychiatric Associates v. Siegel, 610 So.2d 419, 423–24 (Fla. 1992) (emphasis in original). 


 After finding that the bond requirement does not provide a plaintiff with an 


alternative remedy or a commensurate benefit, the Florida Supreme Court held the fees and 


costs bond violative of the open courts provision because the “record in the case does not 


show that the bond requirement is the only method of furthering” the purpose of the bond 
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statute, “meeting the medical malpractice crisis and encouraging peer review.” Id. at 424–


25.  


 A discriminatory bond requirement, the amount of which is to be determined in an 


astoundingly arbitrary manner, and which operates on the very wealthy in a manner 


differently than on nearly everyone else, cannot constitutionally be applied to determine if, 


and under what circumstances, a person will have access to the courts for the vindication 


of state rights under the Utah Constitution or other state laws.   


To address the concern about potentially frivolous lawsuits, a Utah statute of general 


application provides that fees and costs can be assessed against those who assert claims or 


defenses without merit.  Utah Code Ann. § 78B-5-825.  See Boddie v. Connecticut, 401 


U.S. 371, 381-82 (1971) (“[O]ther alternatives exist to fees and cost requirements as a 


means for conserving the time of courts and protecting parties from frivolous litigation, 


such as penalties for false pleadings or affidavits, and actions for malicious prosecution or 


abuse of process, to mention only a few.”) 


III. ON THEIR FACE AND AS APPLIED TO KENDALL, THE BOND 


STATUTE AND THE UNDERTAKING STATUTE VIOLATE 


SUBSTANTIVE AND PROCEDURAL DUE PROCESS. 


 


The Bond Statute and the Undertaking Statute violate substantive and procedural 


due process (1) by denying access to the courts, or at least making access so expensive (or 


potentially expensive) as to effectively prohibit or unreasonably burden plaintiffs—no 


matter their economic status—seeking to bring state claims against law enforcement 


officers; (2) by discriminating between plaintiffs on the basis of their economic status; (3) 


by discriminating between defendants on the basis of whether they are peace officers or 
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anyone else who are claimed to have harmed others through their violations of Utah law; 


(4) because the statutes do not provide any guidance as to how, and according to what 


procedures, the amounts of the undertaking and bond are to be set, inviting 


unconstitutionally arbitrary enforcement by requiring the trial court to impossibly intuit 


how much costs and fees will be incurred in the future; and (5) by allowing an  


unconstitutional taking of property (i.e., the lost use of money posted as a bond or the 


payment of a premium for a bond and providing collateral) and perhaps the loss of one’s 


meritorious claim, without a due process hearing to determine (a) whether the case is of 


the category the Bond and Undertaking Statutes are intended to discourage (i.e., frivolous 


cases) and (b) what bond amount, if any, would be appropriate under the circumstances, 


taking into account the nature and extent of any burden of the bond on a person seeking 


access to the court and the impossible, arbitrary ascertainment of how much in attorneys’ 


fees and costs will be incurred in the future.  Further, the Bond Statute violates substantive 


and procedural due process because the purported rationale of the statute is to deter 


frivolous claims, when that supposed interest is not advanced by the statute because the 


statute deters meritorious claims and permits those with substantial resources to pursue 


frivolous claims.   


A. The Bond Statute And The Undertaking Statute Deny or Unduly Burden 


The Right To Access Justice Through The Courts, In Violation of Due 


Process. 
 


Utah courts apply a rational basis standard of review to claims alleging due process 


violations. “[I]f a statute has ‘a reasonable relation to a proper legislative purpose, and [is] 


neither arbitrary or discriminatory, it is constitutionally permissible.’” State v. Candedo, 
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232 P.3d 1008, 1013 (Utah 2010) (citations omitted). The Bond and Undertaking Statutes 


fail this test on both counts, as they are not reasonably related to a proper legislative 


purpose and are arbitrary and discriminatory, facially and as applied to Kendall. 


1. The Bond and Undertaking Statutes Are Not Reasonably Related to a Proper 


Legislative Purpose. 


 


In Zamora v. Draper, the Utah Supreme Court upheld a version of the Bond Statute 


on the grounds that it prevented frivolous lawsuits and “provide[d] a measure of protection 


to that class of officers who are willing to undertake th[e] hazardous responsibility [of 


maintaining the peace and good order of society].” Zamora, 635 P.2d at 80. As noted above, 


the Zamora court was considering a materially different bond statute than is at issue here. 


The former statute read:  


Before any action may be filed against any sheriff, constable, peace officer, 


state road officer, or any other person charged with the duty of enforcement 


of the criminal laws of this state, or service of civil process, when such action 


arises out of, or in the course of the performance of his duty, or in any action 


upon the bond of any such officer, the proposed plaintiff, as a condition 


precedent thereto, shall prepare and file with, and at the time of filing the 


complaint in any such action, a written undertaking with at least two 


sufficient sureties in an amount to be fixed by the court, conditioned upon 


the diligent prosecution of such action, and, in the event judgment in the said 


cause shall be against the plaintiff, for the payment to the defendant of all 


costs and expenses that may be awarded against such plaintiff, including a 


reasonable attorney's fee to be fixed by the court. In any such action, the 


prevailing party therein shall, in addition to an award of costs as otherwise 


provided, recover from the losing party therein such sum as counsel fees as 


shall be allowed by the court. The official bond of any such officer shall be 


liable for any such costs and attorney fees. 


 


Utah Code Ann. § 78-11-10 (emphasis added). The language of that previous bond statute 


was clearly more flexible than the current Bond Statute, which requires that a bond “shall 
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cover all estimated attorney fees and costs.” Utah Code Ann. § 78B-3-104 (emphasis 


added).  


The trial court in this matter dismissed the distinction, stating, erroneously, that “the 


Utah Supreme Court has already held the bond statute is constitutional.” (R.550.) The 


Zamora court, however, found that the “flexibility” allowed under the previous version of 


the statute was critical to its constitutionality because it permitted the court to conduct a 


preliminary inquiry as to the plaintiff’s ability to furnish a bond and to set the amount of 


the bond accordingly. 635 P.2d 78, 81–82. There is no such flexibility in the language of 


the current Bond Statute; accordingly, the reasoning of Zamora does not apply and the trial 


court’s reliance on that opinion is misplaced.     


Further, the Defendants and the trial court relied heavily on the argument that the 


Bond Statute eliminates frivolous claims, which argument has been examined and rejected. 


In Psychiatric Assoc. v. Siegel, the Florida Supreme Court considered the effect of a similar 


bond statute on a plaintiff’s due process rights. 610 So.2d 419, 425 (Fla. 1992). The Court 


in Siegel found the bond statute unconstitutional, in part because it “infringe[d] on the 


plaintiff’s due process rights by not being reasonably related to the legislative goal of 


preventing frivolous lawsuits.” Id. at 421.  


Under the bond requirement statutes, all plaintiffs, regardless of the merits of their 


claims, must post a bond before proceeding with their action. This requirement will 


not necessarily discourage frivolous lawsuits of the rich, but only those lawsuits 


where the plaintiff is too poor to post the bond. Thus, the effect of the bond 


requirement is to discourage lawsuits based on the plaintiff’s financial ability rather 


[than] the merits of the claim. Further, under the bond requirement, a plaintiff with 


a complex meritorious case would have to post a larger bond than a plaintiff with a 


simple but frivolous case. Thus, . . . “[t]his kind of provision may net some sharks, 


but only at the price of also netting a substantial number of innocent fish.” . . . We 
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find that this result is not reasonably related to the permissible legislative goal of 


preventing frivolous lawsuits filed for intimidation or leverage. 


 


Psychiatric Associates v. Siegel, 610 So.2d at 425 (citation omitted) (emphasis added). 


 


Other courts have similarly determined that bond and undertaking statutes that limit 


or prohibit access to courts on the basis that frivolous lawsuits might be deterred are 


unconstitutional. See Lindsey v. Normet, 405 U.S. at 78 (statute requiring that appellant 


obtain two sureties was not likely to prevent frivolous lawsuits “for it not only bar[red] 


nonfrivolous appeals by those who are unable to post the bond but also allows meritless 


appeals by others who can afford the bond.”); Detraz v. Fontana, 416 So.2d at 1295  


(rejecting the argument that a bond requirement deterred frivolous lawsuits where there 


was “[n]o support for the suggestion that suits are brought against public officials for 


harassment with greater frequency than suits against other defendants.”).  


The Bond Statute has resulted in gross injustices in at least three federal court cases, 


which have been dismissed because of the plaintiffs’ failure to post the required bond, 


without any consideration of the crucial constitutional issues, and without any 


determination that the claims of the plaintiffs were frivolous. See Rippstein v. City of Provo, 


929 F.2d 576, 578 (10th Cir. 1991); Mglej v. Garfield Co., 2014 WL 2967605, at *2 (D. 


Utah July 1, 2014); Webb v. Scott, 2015 WL 1257513, at *14 (D. Utah Mar. 18, 2015) 


reconsideration denied, 2015 WL 2183124 (D. Utah May 8, 2015).  


In order to obtain a determination by the trial court of his constitutional claims 


regarding the Bond Statute and the Undertaking Statute, and to obtain a resolution that 


permitted him to proceed with his substantive state claims against the City and Police 
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Officers, Kendall spent significant funds and was subjected to a delay of nine months. (R. 


670-72; R. 19 (Complaint dated January 26, 2015); R. 551 (Memorandum Decision dated 


September 21, 2015).) Accordingly, while the Bond and Undertaking Statutes do not bar 


all lawsuits against government entities and officials, they clearly have the real effect of 


denying, or significantly burdening and unreasonably delaying, access to the courts for a 


determination of people’s claims, particularly against law enforcement officers, on the 


merits. 


2. The Bond and Undertaking Statutes Call For an Impossible and 


Arbitrary Determination by the Courts of What Future 


Attorneys’ Fees and Costs Will Be.  


 


 The Bond and Undertaking Statutes violate a prospective plaintiff’s due process 


rights because they require the courts to engage in an impossible, speculative, arbitrary 


guess about what fees will be incurred in the future.   


[T]he bond requirement statutes are distinguishable from statutes that award a 


prevailing party reasonable attorney’s fees at the conclusion of a case. Under these 


latter statutes, the court can accurately measure the reasonableness of the fees; 


whereas the bond requirement statutes compel the court to intuit the appropriate 


attorney’s fees and costs in advance of any action. 


 


Psychiatric Associates v. Siegel, 610 So.2d at 425. See also Beaudreau v. Superior Court, 


535 P.2d 713, 721 (Cal 1975) (in banc) (invalidating a costs undertaking statute in part 


because the “legislation specifie[d] no standards for determining the reasonable amount of 


such undertaking” and without such standards, any hearing would “not be a ‘meaningful’ 


hearing, ‘appropriate to the nature of the case’ and as such would not meet due process 


standards.” (quoting Armstrong v. Manzo, 380 U.S. 485, 552 (1965)).  
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As in Beaudreau, neither statute at issue here promulgates standards or guidelines 


for setting the amount a litigant must pay in order to bring his or her claim. The Bond and 


Undertaking Statutes allow the courts nearly unlimited discretion in setting the amounts of 


the undertaking and bond. The statutes are silent as to how the court should determine the 


amount of the bond, the factors a court must or should consider in setting the bond, or the 


procedure a court should follow in determining the amount of bond. Thus, before the filing 


of a complaint, a court is left to determine, without any guidance from the statutes or the 


benefit of an inquiry into the merits of the claim, the entire amount of attorney fees and 


costs that could possibly be incurred in the future in defending the action, plus an 


additional, seemingly random and duplicative costs undertaking. As was made clear in this 


case during the evidentiary hearing before the trial court,9 making a determination about 


                                                 
9 Question [Mr. Anderson]: And have you read through the Amended Notice of 


Claim in this case? 


Answer [Randall Edwards]: I have. 


Q: Exhibit 2. And you’re familiar with the basic claims that Mr. Kendall seeks to 


pursue? 


A: I am. 


Q: And if called upon to, given your vast experience in this area, would you have 


any basis whatsoever before a complaint is filed or even soon thereafter in 


determining what the likely fees and costs are going to be for any of the parties? 


A: Oh heavens no. But can I give a little context to that? 


Q: Please. 


A: As we look at the statute which I have looked at, the statute actually makes no 


sense and so in order for us to look at someone to say here’s how they could be 


compliant with the statute and pay and in determining how much you would have 


to come up with, there’s no way that that could be done. 


  *   *   *   * 


Q: And are you ever able to tell in advance with any precision whatsoever what kind 


of time or fees are going to be involved? 


A: No. 
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future costs and fees is an impossible task and one that cannot result in anything other than 


an arbitrary number chosen by the court, based on conjecture and speculation.10 


                                                 


 


R. 722-23.  


 


Question [Mr. Anderson]: Okay. And you stated in the affidavit you submitted in 


this case an estimate of what you think the attorney’s fees might be in the future and 


the range that you gave was from $100,000 to $750,000 or more. 


Answer [Robert Sykes]: Could easily be. 


Q: And why such a range: 


A: It’s impossible when you sit down to begin the case to estimate. You don’t know 


how hard they’re going to fight. . . . But you can’t estimate that. Up front you don’t 


know how hard the other side is going to fight and that’s the problem. . . . You can 


make a general estimate but that’s why I gave you that range, that big range because 


you don’t know how hard they’re going to fight. It’s one of the problems with it. 


Q: Would it, would any kind of estimate be based on conjecture, speculation? 


A: Oh, it would be very speculative. It would be very speculative.  


Q: Alright, and do you know, you looked at the Bond Statute, (inaudible) 3-104? 


A: Yes. 


Q: Do you know of any procedure that’s provided for under that statute for 


ascertaining the amount of bond? 


A: There’s no procedure. 


Q: Is there any standard? 


A: There’s no standard and I think there’s no case law. When I checked I couldn’t 


find a case on it. So, you know, it’s just wide open. 


Q: And how does one get into a court for a court’s determination before you even 


file the complaint? 


A: I don’t know how that would be done except maybe the way you’re doing it right 


now. 


Q: Nine months later since we filed — 


A: Yeah, nine months later. 


A: —the complaint. 


Q: Yeah. 


 


R. 737–39. 


 
10 The testimony of two experienced civil rights attorneys estimated the range of the amount 


of attorneys’ fees and costs to be incurred on behalf of the individual Police Officer 


Defendants at between $30,000 to more than $500,000 (R. 266) and between $100,000 to 


$750,000 or more. (R. 270.) One of them, Randall Edwards, noted that “even a reasonable 
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B. The Bond and Undertaking Statutes Constitute an Unconstitutional 


Taking Without Due Process. 


                                                 


estimate is impossible to predict before the conclusion of the case without engaging in 


gross speculation,” that “[c]ertainly there is no possible way to estimate the amount of 


attorneys’ fees and costs that will be incurred prior to the commencement of a lawsuit,” 


and that arriving at such an estimate “would not only be administratively impossible, . . . 


but would in any case require gross speculation.” (R. 266.)  


 


The City and Police Officers demonstrated how prospective defendants can manipulate the 


process by (1) driving the number up so it will be out of reach of the prospective plaintiffs, 


see Psychiatric Associates v. Siegel, 610 So.2d at 425 (“the bond requirement may have 


the unwanted effect of encouraging defendants to estimate costly defenses for all claims in 


order to obtain a prohibitively high bond”), or (2) driving it down in an effort to somewhat 


ameliorate the due process and equal protection concerns.   


 


In egregious violation of the prohibition against a lawyer also acting as a witness on 


contested matters, and following strenuous objections by Kendall’s counsel (R. 626–31; 


755; 768–773), the trial court permitted legal counsel for the City and Police Officers to 


present by means of affidavit and live testimony the only evidence on behalf of his clients 


regarding an estimate of future attorneys’ fees and costs—an absurd, self-serving figure of 


$12,000.  (R. 352; 756.)  Lawyers are prohibited from also being witnesses on contested 


matters. Watkiss & Campbell v. Foa & Son, 808 P.2d 1061, 1065 (Utah 1991) (“[I]t was 


improper for [a party’s lawyer] to submit his affidavit and remain as counsel for [his client]. 


. . .[W]e deem it to be generally inadvisable for members of the bar to testify in litigation 


where they personally represent a party. The need for the testimony of counsel must be 


compelling and must be necessary to preserve the cause of action . . .”); State v. Leonard, 


707 P.2d 650, 653 (Utah 1985) (“Experience teaches that the roles of advocate and witness 


should be separated.”). See also United States v. Morris, 714 F.2d 669, 671 (7th Cir. 1983) 


(“That counsel should avoid appearing both as advocate and witness except under special 


circumstances is beyond question.”); Reed v. Ford Motor Co., 679 F.Supp. 873, 875 (S.D. 


Ind. 1988) (“attorneys of parties to litigation generally are not proper witnesses, including 


at the summary judgment stage”); Haberer v. First Bank of South Dakota, 429 N.W.2d 62, 


65–66 (S.D. 1988) (“[A]ttorneys must be cautioned when using affidavits in support of a 


motion for summary judgment, or any affidavits with respect to litigation. Clearly, the 


affidavits must not deal with contested matter or facts, or otherwise give evidence 


regarding matters that would be questions of fact.”); Aghili v. Banks, 63 S.W.3d 812, 818 


(Tex. Ct. App. 2001) (“the appearance of a testifying advocate tends to cast doubt on the 


ethics and propriety of our judicial system. . . .’The practice of attorneys furnishing from 


their own lips and on their own oaths the controlling testimony for their client is one not to 


be condoned by judicial silence. . . .Nothing short of actual corruption can more surely 


discredit the profession.’” (citation omitted)).  
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A person cannot be deprived of life, liberty, or property without notice and an 


opportunity to be heard. The requirement of the Undertaking Statute to post a costs bond 


in an amount set by the court when one seeks to hold a governmental entity or employee 


legally accountable in the courts and the requirement under the Bond Statute for posting a 


bond in the amount of future attorneys’ fees and costs to be incurred by a law enforcement 


officer constitute an unconstitutional taking, in violation of due process under the Utah and 


United States Constitutions.  


It is not enough to say that the Legislature was seeking to deter frivolous cases by 


imposing the bond and undertaking requirements. It must be shown, during a due process 


hearing, that each particular case in which a bond or undertaking is required is of the 


category of cases sought to be deterred. That is, it must be shown at a hearing that the case 


is not meritorious if a bond is to be required. 


A “claim against a public entity or public employee—assuming that it is bona fide 


and potentially meritorious—is a ‘property interest’ within the meaning of the due process 


clause.” Beaudreau v. Superior. Court, 535 P.2d at 718. See also Miller v. USAA Cas. Ins. 


Co., 2002 UT 6, ¶ 40, 44 P.3d 663 (“Causes of action or claims that have accrued under 


existing law are vested property rights just as tangible things are property”); Payne v. 


Myers, 743 P.2d 186, 190 (Utah 1987) (“[A] vested right of action is a property right 


protected by the due process clause.”). Also, the requirement of an undertaking constitutes 


a taking of property since a nonrefundable premium is required to secure an undertaking 
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or bond and, in addition, collateral may be required.11 See, e.g., Brooks v. Small Claims 


Court, 504 P.2d 1249,1253 (Cal. 1973).12 Hence, before a costs or attorneys’ fees bond or 


undertaking can be required as a condition to filing a lawsuit, due process requires a hearing 


to inquire into the merits of the case, the appropriateness of the bond, and the ability of the 


plaintiff to pay the bond.  


Under the fundamental notions of due process. . . , the taking to which a plaintiff is 


subjected under the above [cost undertaking] statutes must be preceded by a hearing 


in the particular case in order to determine whether the statutory purpose is 


                                                 
11  Q  [Mr. Anderson]: Did you check with Platt River Insurance Company regarding 


the availability of a bond? 


 A [Michael Brown]: Through a brokerage company that has a contract with Platt 


River, yes. 


 Q: And what were the terms of that bond going to be if Sean [Kendall] would have 


qualified? 


A: The indication was three percent of the bond requirement would be the premium 


and 100 percent collateral.  


. . . .  


Q: You say collateral. Besides paying the premium, you have to put up collateral? 


A: Correct. 


Q: And in what form? 


A: Cash or cash equivalent, CD, Bank line of credit or a bank guarantee letter in the 


name of the insurance company. 


Q: And would that be in the full amount of the bond? 


A: Yes. 


 


R. 713–14. 


 
12 “[W]e are convinced that [costs undertaking statutes] involve a two-fold taking of 


property. To put it another way, a plaintiff is deprived of his property whether he complies 


with the statute and files the demanded undertaking or refuses to comply and incurs 


dismissal of his action. If he takes the former course and secures his undertaking from a 


corporate surety . . . he will at least be deprived of his nonrefundable premium; if he 


deposits money in court in lieu of an undertaking, he will be deprived of its use during the 


pendency of the action. If the plaintiff takes the latter course and incurs dismissal of his 


action, he will also have suffered a ‘taking’ of his property, since his claim against a public 


entity or public employee . . . is a ‘property interest’ within the meaning of the due process 


clause.” Beaudreau v. Superior Court, 535 P.2d at 717–18.  
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promoted by the imposition of the undertaking requirement. As these statutes are 


purportedly designed to protect public entities and public employees against the cost 


of defending frivolous lawsuits, a due process hearing would necessarily inquire 


into the merit of the plaintiff’s action as well as into the reasonableness of the 


amount of the undertaking in the light of the defendant’s probable expenses. 


 


Beaudreau v. Superior Court, 535 P.2d at 720. See also Gonzales v. Fox, 68 Cal. App.3d 


Supp. 16, 18–19 (Cal. App. 1977) (statute requiring nonresident plaintiffs to file a bond in 


a suit against the county for personal injuries violated due process because it did not 


“provide a meaningful pretaking hearing” that would inquire into merits of claim, 


reasonableness of bond, and the ability of plaintiffs to pay bond).  


In Beaudreau, the California Supreme Court invalidated statutes requiring plaintiffs 


suing a school district and public employees to post an undertaking. 535 P.2d at 720–21. 


The Court held that the California statutes at issue effectuated a taking inasmuch as “a 


plaintiff may be required to relinquish property either by filing an undertaking or by 


suffering dismissal of his action.” Id. at 718. Since the undertaking statutes amounted to a 


taking, therefore, the Court found that plaintiffs were constitutionally entitled to a pretaking 


hearing “in order to determine whether the statutory purpose is promoted by the imposition 


of the undertaking requirement.” Id. at 720.  


Here, as in Beaudreau, the Bond and Undertaking Statutes do not require or permit 


a pretaking hearing, let alone any inquiry into the merits of a plaintiff’s claims, the 


reasonableness of the bond, or the litigant’s ability to pay a bond. Every person seeking to 


bring a lawsuit against a police officer in Utah must post the bond or prove his or her 


impecuniosity and every person seeking to sue a governmental entity or employee must 


post an undertaking, in the arbitrary (and, in part, duplicative) amounts set by the court, or 
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forego his or her claims. Further, the Bond Statute does not allow the court discretion in 


fixing the bond according to a particular plaintiff’s circumstances; rather, the statute 


requires that the amount of the bond “shall” cover “all estimated costs and attorney fees.” 


Utah Code Ann. § 78B-3-104. Accordingly, the Bond and Undertaking Statutes violate due 


process under the United States and Utah Constitutions. 


CONCLUSION 


 The Bond Statute and Undertaking Statute are symptomatic of the trend throughout 


government, and in the judicial system specifically, of the growing inequities between the 


rich and powerful (including governmental entities and employees) and everyone else. The 


scales of justice are indeed severely tilted against ordinary men and women, with 


insurmountable, or at least unconscionably burdensome, obstacles for just about everyone 


seeking justice for injuries inflicted through misconduct by governmental entities and 


employees, generally, and law enforcement officers, specifically. If equal protection, due 


process, and the constitutional guarantees of equal access to the courts have any practical 


meaning, the order of the trial court should be reversed and the Bond Statute and 


Undertaking Statute must finally be deemed unconstitutional, consistent with the 


compellingly reasoned case law throughout the nation that has recognized the abuses of 


such statutes—and consistent with the principle at the core of our constitutional republic 


that no one is above the law and all must be treated equally, without regard to their 


economic, political, or social status.  
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Ross C. Anderson (#0109)
OF COUNSEL, WINDER & COUNSEL, P.C.
460 South 400 East
Salt Lake City, UT 84111
Telephone: (801) 322-2222
Fax: (801) 322-2282
randerson@winderfirm.com 


Attorney for Plaintiff 


IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH


Sean Kendall,


Plaintiff,


v.


Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,  


Defendants.


ORDER 


Civil No.: 150900558


Judge: Heather Brereton


This  matter  came before  the Court  on Plaintiff  Sean Kendall’s  Motion  for  Summary 


Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Court, having considered 


Plaintiff’s  motions,  Defendants’  responses,  all  memoranda  submitted  by the  parties,  and  the 


testimony and documentary evidence, briefing, and arguments of counsel, hereby: 


ORDERS,  ADJUDGES,  and  DECREES  that  (1)  Plaintiff’s  Motion  for  Summary 


Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum Decision 


entered September 21, 2015, except, that, as asserted by Plaintiff in connection with Plaintiff’s 


Motion for Summary Judgment, Plaintiff has met the criteria set forth in UTAH CODE ANN. § 78A-


The Order of Court is stated below:
Dated: October 21, 2015 /s/ HEATHER BRERETON


10:57:59 AM District Court Judge


October 21, 2015 10:57 AM 1 of 3
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2-302 and, because of his impecuniosity, is not required to furnish a bond as otherwise required 


by  UTAH CODE ANN. § 78B-3-104; (2) Plaintiff’s Motion to Strike the Declaration of Mark E. 


Kittrell shall be and is hereby DENIED, except that Mark E. Kittrell shall be disqualified as legal 


counsel for Defendants in this matter by reason of his role as witness in connection with the 


opposition to Plaintiff’s Motion for Summary Judgment and Plaintiff’s request that the Court set 


the amount  of the statutory undertaking;  and (3)  pursuant  to  UTAH CODE ANN. § 63G-7-601, 


Plaintiff is required to file an undertaking in an amount of $300. 


Inasmuch as the Memorandum Decision entered by the Court on September 21, 2015, 


does not provide the parties explicit direction that no additional order is required (see Giusti v.  


Sterling Wentworth Corp., 2009 UT 2, ¶ 35, 201 P.3d 966; C. Utah Water Conservancy Dist. v.  


King, 2013 UT 13, ¶ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), Utah Rules of Civil Procedure, 


this Order constitutes the final decision as to all matters and all parties in the above-captioned 


matter.


--------------------------------------------- END OF ORDER -----------------------------------------------
(Judge’s signature appears at the top of the first page)
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KeyCite Yellow Flag - Negative Treatment



 Distinguished by Schindler v. Baumann, Tex.App.-Dallas, December



9, 2008



63 S.W.3d 812
Court of Appeals of Texas,



Houston (14th Dist.).



Bahram AGHILI and Mitra Rafii, Appellants,
v.



John R. BANKS, Jr., Tanglewilde South Section
Owners Association, Inc., Association Management



Corporation, and Elbar Investments, Inc., Appellees.



No. 14–98–01148–CV.
|



Nov. 21, 2001.
|



Rehearing Overruled Jan. 3, 2002.



Owners of condominium units brought action against their
condominium owners' association, its management company,
buyer, and attorney who conducted foreclosure sale, seeking
to set aside the non-judicial foreclosure of their units. The
269th District Court, Harris County, John T. Wooldrige,
J., denied partial summary judgment in favor of owners
and entered summary judgment against owners. Owners
appealed. On rehearing, the Court of Appeals, Ross A. Sears,
J. (Assigned), held that: (1) condominium declaration did
not require the owners' association to file a notice of lien
before proceeding with foreclosure; but (2) attorney who
conducted foreclosure sale was disqualified from appearing
as both witness and counsel in action; (3) attorney's dual
role as both witness and counsel precluded admission of his
summary judgment affidavit; and (4) genuine issues of fact
existed as to whether attorney had authority to act as trustee
for association, provided sufficient notice about sale, and
conducted sale according to the law, precluding summary
judgment.



Affirmed in part and reversed and remanded in part.



West Headnotes (19)



[1] Common Interest Communities



Lien foreclosure;  other remedies and
proceedings for nonpayment



Provision of condominium declaration of
restrictive covenants stating that a lien on
a condominium unit for nonpayment of
assessments “may be enforced by foreclosure ...
upon the recording of notice of claim thereof”
did not require the owners' association to
file a notice of lien before proceeding with
non-judicial foreclosure, where declaration also
allowed enforcement of the lien by “all methods
available for the enforcement of such liens.”
V.T.C.A., Property Code § 82.113(a).



3 Cases that cite this headnote



[2] Common Interest Communities
Construction, operation and effect; 



 enforcement of covenants in general



Restrictions in an instrument such as a
condominium declaration are treated as contracts
between the parties.



3 Cases that cite this headnote



[3] Common Interest Communities
Construction, operation and effect; 



 enforcement of covenants in general



Restrictions in an instrument such as a
condominium declaration are subject to the same
general rules of contract interpretation.



4 Cases that cite this headnote



[4] Contracts
Language of contract



In construing a written contract, the primary
concern of the court is to ascertain the true
intentions of the parties as expressed in the
instrument.



1 Cases that cite this headnote



[5] Contracts
Construing whole contract together



To achieve the objective of ascertaining the
true intent of the parties, courts consider entire
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writing in an effort to give effect to all the
provisions of a contract so that none will be
rendered meaningless.



Cases that cite this headnote



[6] Covenants
Nature and operation in general



If a declaration's restrictive covenants can be
given a definite or certain legal meaning, the
covenants are unambiguous.



Cases that cite this headnote



[7] Covenants
Nature and operation in general



If there is no ambiguity in restrictive covenants,
the court must decide their intent from the
language used in the document.



Cases that cite this headnote



[8] Covenants
Questions for jury



Whether restrictive covenants are ambiguous is
a matter of law for the courts to decide.



Cases that cite this headnote



[9] Covenants
Nature and operation in general



Restrictive covenants must be liberally construed
to give effect to their purpose and intent.



Cases that cite this headnote



[10] Attorney and Client
Acting in different capacities;  counsel as



witness



Attorney who conducted foreclosure sale was
disqualified from appearing as both witness
and counsel in action to set aside non-
judicial foreclosure of three condominium units,
even if attorney represented himself as a
defendant, where attorney also represented
defendant condominium owners' association,
its management company, and buyer, and his



affidavit in support of summary judgment for
other defendants did not fall within any of
the exceptions enumerated in disciplinary rules.
State Bar Rules, V.T.C.A., Government Code
Title 2, Subtitle G App., Art. 10, § 9, Rules of
Prof.Conduct, Rule 3.08.



1 Cases that cite this headnote



[11] Attorney and Client
Acting in different capacities;  counsel as



witness



When an attorney who represents a party is
an affiant in support of a motion for summary
judgment, he or she is a witness.



Cases that cite this headnote



[12] Attorney and Client
Acting in different capacities;  counsel as



witness



Judgment
Persons who may make affidavit



Attorney's dual role as both witness and counsel
precluded admission of his summary judgment
affidavit, averring no irregularities in the sale,
in action to set aside a non-judicial foreclosure
sale of three condominium units, where attorney
began lien foreclosure, set sale date, sold units
to a buyer to whom he previously sold other
properties and with whom he was on a first-name
basis, denied any defect in the sale to owners'
counsel just three days after sale, appeared
as counsel for the homeowners' association,
management company, and himself in owners'
action, and wrote and filed summary judgment
motion for all defendants.



2 Cases that cite this headnote



[13] Attorney and Client
Regulation of Professional Conduct, in



General



The preservation of public trust both in the
scrupulous administration of justice and in the
integrity of the bar is paramount.
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Cases that cite this headnote



[14] Attorney and Client
Acting in different capacities;  counsel as



witness



The practice of attorneys furnishing from their
own lips and on their own oaths the controlling
testimony for their client is one not to be
condoned by judicial silence; nothing short
of actual corruption can more surely discredit
the profession. State Bar Rules, V.T.C.A.,
Government Code Title 2, Subtitle G App., Art.
10, § 9, Rules of Prof.Conduct, Rule 3.08.



1 Cases that cite this headnote



[15] Judgment
Particular Cases



Genuine issues of material fact existed as to
whether attorney had authority to act as trustee
for condominium owners' association, whether
he provided sufficient notice about non-judicial
foreclosure sale of three units, and whether he
conducted sale according to the strict dictates
of the law, precluding summary judgment for
association, its management company, buyer,
and attorney on owners' action to set aside
foreclosure of their units for failure to pay
monthly maintenance fees.



1 Cases that cite this headnote



[16] Judgment
Motion or Other Application



Condominium owners' association, its
management company, and the attorney who
conducted foreclosure sale, as defendants to
action by owners seeking to set aside the
foreclosure, were not entitled to summary
judgment on owners' claims against attorney
and company individually, where defendants'
summary judgment motion did not specifically
raise grounds on those claims.



Cases that cite this headnote



[17] Judgment



Motion or Other Application



A summary judgment motion itself must
expressly present the grounds on which it is
made.



Cases that cite this headnote



[18] Judgment
Motion or Other Application



The purpose of requirement that a summary
judgment motion expressly present the grounds
on which it is made is to provide the opposing
party with adequate information for opposing
summary judgment.



Cases that cite this headnote



[19] Judgment
Motion or Other Application



A party may not be granted summary judgment
as a matter of law on a cause of action not
addressed in a summary judgment proceeding.



Cases that cite this headnote



Attorneys and Law Firms



*814  Raymond M. Hill, William S. Hart, Houston, for
appellants.



John Robert Banks, Richard A. Battaglia, John Bradley
Mitchell, Marc D. Markel, Houston, for appellees.



Panel consists of Justices SEARS, DRAUGHN, and



ANDELL. *



OPINION ON REHEARING



ROSS A. SEARS, Justice (Assigned).



Appellants, Bahram Aghili and Mitra Rafii, file a motion for
rehearing, noting that we inadvertently failed to address in
our original opinion their appeal of the denial of their cross-
motion for summary judgment. Accordingly, we withdraw
our previous opinion of August 23, 2001, and substitute this
opinion in its place.
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This is an appeal from a lawsuit filed by appellants to
set aside the non-judicial foreclosure of their homes by
their condominium owners' association. On cross-motions
for summary judgment, the trial court granted summary
judgment against appellants and denied their own motion
for partial summary judgment. In five issues, appellants
contend that the trial court erred (1) in affirming non-
judicial foreclosure without prior recordation of the owners'
association's liens; (2) in refusing to rule that a prerequisite to
a non-judicial foreclosure was a filing of a notice of lien; (3) in
affirming foreclosure sales not shown to have been conducted
by a duly authorized attorney-in-fact or trustee approved by
resolution of the owners' association's board of directors; (4)
in admitting portions of the summary judgment evidence; and
(5) in dismissing their claims against John Banks, Jr. and the
management company.



We affirm the denial of appellants' motion for partial
summary judgment because the owners' association was not
required to record a notice of lien before it conducted a non-
judicial foreclosure of appellants' condominiums. However,
because we hold that the trial court erred in admitting
an affidavit in support of appellees' motion for summary
judgment, and because there is a fact issue without the
affidavit, we reverse and remand the summary judgment
granted to appellees for further proceedings. Finally, because
appellees' motion for summary judgment did not address the
individual claims against John Banks, Jr. and Association
Management Corporation, it was error to award summary
judgment on them, and these claims are also remanded.



*815  BACKGROUND 1



Bahram Aghili and his sister, Mitra Rafii, owned three
condominiums in Tanglewilde South, Section II. Part of
the obligations of ownership was payment of monthly
maintenance fees to the Tanglewilde South, Section II,
Owners' Association (the owners' association). Aghili was
responsible for these payments for his condominium and as
agent for his sister's two units. However, in 1997, he was
suffering because of a kidney transplant and related treatment
and fell behind on his payments beginning in August. In
November, the purported trustee for the owners' association,
John R. Banks, Jr., sent Aghili a letter for each condominium
to collect the debt. In December, Banks allegedly mailed
notices of sale to Aghili by certified mail. However, the
letters were returned. Nonetheless, John Banks proceeded



with the sale of the homes on January 6, 1998. He sold the
homes to Elbar Investments, Inc. (“the buyer”), with whose
principal he was on a first-name basis and to whom he sold
five such properties in January alone. Although the market
value of the condominiums appeared to be $29,000, $29,000,
and $39,000, the buyer paid only $2,000, $2,000, and $4,000
respectively. The unpaid owners' maintenance fees on the
properties totaled $5,604.96.



Aghili learned about the sale via his tenants, who had been
instructed by the buyer to stop paying rent to him. On January
9, 1998, just three days after the sale, Aghili's attorney
contacted Banks, but Banks denied any irregularities in the
sale. After Aghili filed suit on January 15 against the owners'
association, Banks, the buyer, and Association Management
Corporation (“the management company”), Banks filed an
answer that stated he was the attorney for all defendants.
He also filed a motion to dismiss, again listing himself
as attorney for all defendants. He shortly thereafter filed a
motion for summary judgment, which he clearly drafted for
all defendants and signed on behalf of the owner's association,
the management company, and himself and with permission
of the buyer. Three days before the summary judgment
hearing, the buyer made its first independent appearance in
the case with its own attorney when it filed its original answer.
Banks filed a second affidavit, averring he had inadvertently
listed the buyer as one of his clients in the previous pleadings.



The motion for summary judgment essentially stated that the
foreclosure sale had occurred in accordance with the law.
The central proof for the motion was provided by Banks in
the form of his own affidavit. In it, he identified various
documents, claimed to be the duly-appointed trustee for the
owner's association, asserted that he had sent formal written
demands and timely notice of sale to Aghili, and explained
the details of the sale. Appellants lodged numerous objections
to the affidavit, including that it should be struck from
evidence because Banks was disqualified from appearing as
both witness and advocate for the parties in the proceeding.



Additionally, appellants filed a motion for partial summary
judgment, seeking a ruling that the condominium declaration
required the owners' association to file a notice of lien before
it conducted a non-judicial foreclosure.



RECORDATION OF LIEN
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[1]  In their first and second points of error, appellants claim
that the trial court erred in denying summary judgment to
them and in granting summary judgment *816  against them
because the condominium declaration required the owners'
association to file a notice of lien before proceeding with non-
judicial foreclosure. Because we hold that the condominium
declaration did not require further recordation of a notice of
lien, we overrule points or error one and two.



A condominium owner's obligation to pay levied assessments
is secured by a continuing lien on the condominium
unit. TEX. PROP.CODE ANN. § 82.113(a) (Vernon 1995)
(Uniform Condominium Act). The owners' association
creates this lien by recordation of the condominium
declaration. Id. § 82.113(c). Such recordation constitutes
both record notice and perfection of the lien. Id. No
further recordation is necessary unless so specified by the
condominium declaration. Id. In this case, appellants contend
the condominium declaration specifically requires further
recordation of a notice of lien before non-judicial foreclosure.



[2]  [3]  [4]  [5]  Thus, the issue we must address
is the interpretation of the condominium declaration for
Tanglewilde South, Section II. Restrictions in such an
instrument are treated as contracts between the parties. See
Herbert v. Polly Ranch Homeowners Ass'n, 943 S.W.2d 906,
907–08 (Tex.App.—Houston [1st Dist.] 1996, no writ). They
are subject to the same general rules of contract interpretation.
Pilarcik v. Emmons, 966 S.W.2d 474, 478 (Tex.1998). “In
construing a written contract, the primary concern of the court
is to ascertain the true intentions of the parties as expressed
in the instrument.” Coker v. Coker, 650 S.W.2d 391, 393
(Tex.1983). To achieve this objective, courts consider the
entire writing in an effort to give effect to all the provisions
of the contract so that none will be rendered meaningless. Id.



[6]  [7]  [8]  If a declaration's restrictive covenants can be
given a definite or certain legal meaning, the covenants are
unambiguous. Pilarcik, 966 S.W.2d at 478. If there is no
ambiguity in the restrictive covenants, the court must decide
their intent from the language used in the document, Silver
Spur Addition Homeowners v. Clarksville Seniors Apt., 848
S.W.2d 772, 774 (Tex.App.—Texarkana 1993, writ denied).
Whether restrictive covenants are ambiguous is a matter of
law for the courts to decide. Roman Catholic Diocese of
Galveston–Houston v. First Colony Cmty. Serv. Assoc., Inc.,
881 S.W.2d 161, 163 (Tex.App.—Houston [1st Dist.] 1994,
writ denied).



[9]  All parties agree the following language in article 24 of
the condominium declaration is unambiguous:



To evidence such a lien the Board of Managers or
Managing Agent may, but shall not be required to,
prepare a written notice setting forth the amount of such
indebtedness, the name of the owner of the condominium
unit and a description of the condominium unit. Such a
notice shall be signed by one of the Board of Managers
or by the Managing Agent and may be recorded in the
Office of the Clerk Recorder of Harris County, Texas. Such
lien ... shall attach from the date of failure of payment of the
assessment. Such lien may be enforced by foreclosure of the
defaulting owner's condominium unit by the Association
in like manner as a mortgage on real property upon
the recording of notice of claim thereof. In any such
foreclosure, the owner shall be required to pay the costs
and expenses of such proceedings, the cost and expenses
for filing the notice or claim of lien and all reasonable
attorney's fees.



....



Each owner, upon acceptance of a deed to a condominium
unit, hereby expressly *817  vests in the Association or
its agents the right and power to bring all actions against
such owner personally for the collection of such charges
as a debt, and to enforce the foresaid lien by all methods
available for the enforcement of such liens, including non-
judicial foreclosures pursuant to Article 3810 of the Texas
Revised Civil Statutes, and such owner hereby expressly
grants to the Association a power of sale in connection with
said lien.



Appellants focus on the one italicized phrase in support
of their argument and urge that further recordation was
required. However, restrictive covenants must be liberally
construed to give effect to their purpose and intent. Samms



v. Autumn Run Cmty. Improvement Ass'n, Inc., 23 S.W.3d
398, 402 (Tex.App.—Houston [1st Dist.] 2000, pet. denied).
Appellants' interpretation is contrary to this principle for
two reasons. First, it ignores the precatory use of the word
“may” in the sentence. Second, such a reading would render
meaningless the language in the second paragraph allowing
enforcement of the lien by all available methods. We thus
overrule points of error one and two.



DISQUALIFICATION
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We next address point of error four, which raises adverse
rulings on appellants' objections to Appellees' summary
judgment evidence. One of the objections that appellants
raised repeatedly was the appearance of John Banks, the
attorney who conducted the foreclosure sale, as a pro se
defendant, as attorney for the owner's association, as attorney
for the management company, as apparent attorney for the
buyer, and as the primary witness for appellees' joint motion
for summary judgment. Appellants contend that the policies
of our courts and bar do not permit attorneys to be witnesses
by affidavit in cases in which they are also counsel.



Rule 3.08 of the Texas Disciplinary Rules of Professional
Conduct prohibits an attorney from appearing both as a
witness and as counsel:



(a) A lawyer shall not accept or continue employment as
an advocate before a tribunal in a contemplated or pending
adjudicatory proceeding if the lawyer knows or believes
that the lawyer is or may be a witness necessary to establish
an essential fact on behalf of the lawyer's client, unless:



(1) the testimony relates to an uncontested issue;



(2) the testimony will relate solely to a matter of
formality and there is no reason to believe that
substantial evidence will be offered in opposition to the
testimony;



(3) the testimony relates to the nature and value of legal
services rendered in the case;



(4) the lawyer is a party to the action and is appearing
pro se;



(5) the lawyer has promptly notified opposing counsel
that the lawyer expects to testify in the matter and
disqualification of the lawyer would work substantial
hardship on the client.



“The rule reflects the concern that an opposing party may
be handicapped in challenging the credibility of a testifying
attorney.” Anderson Producing Inc. v. Koch Oil Co., 929
S.W.2d 416, 422 (Tex.1996). Further, the comments to
the rule state that if “the lawyer's testimony concerns a
controversial or contested matter, combining the roles of
advocate and witness can unfairly prejudice the opposing
party.” TEX. DISCIPLINARY R. PROF. CONDUCT 3.08
cmt. 4 (1994).



[10]  [11]  When an attorney who represents a party is
an affiant in support of a motion for summary judgment,
he or she is a witness. See  *818  Mauze v. Curry, 861
S.W.2d 869, 870 (Tex.1993) (per curiam). Although Banks
also represented himself, his testimony does not fall within
any of the five exceptions enumerated in Rule 3.08(a) for the
remaining defendants in the case for whom he appeared as
counsel. Consequently, the trial judge abused his discretion
when he allowed Banks to appear as both witness and counsel
in this case.



[12]  Whether the trial court should have excluded Banks's
affidavit because of his improper dual role is an issue
of first impression for this court. However, the issue has
been indirectly raised in the jurisprudence of this state. In
Anderson Producing, a litigant asked that an attorney for the
opposing party be disqualified or, alternatively, prohibited
from testifying. See Anderson Producing, 929 S.W.2d at 419
& 420 (reversing because attorney-witness had not appeared
as advocate at trial, but noting that appellate court was unclear
whether it intended to prohibit attorney from testifying on
remand). The dissenters in Anderson Producing voiced their
support for prohibiting a lawyer who appears as an advocate
from testifying in the matter. Id. at 425 (Phillips, C.J., &
Spector, J., dissenting) & at 427 (Owen, J. & Hecht, J.,
dissenting).



One of the dissenting opinions reasons that “[a]llowing
an attorney to ascend the witness chair to expound the
controlling testimony for the client's case blurs the necessary
distinction between advocate and witness on which our
adversary system depends.” Id. at 426. Further, the second
dissenting opinion advances that “[w]e should not allow
attorneys ... to sign on as counsel, prepare the entire case
for trial, and then present the case ... through their own
testimony.” Id. at 429. We believe this rationale is also
applicable to summary judgment proceedings. In this case,
especially, it is appropriate: John Banks began the lien
foreclosure; set the sale date; sold appellants' homes to a buyer
to whom he has sold other properties and with whom he is on
a first-name basis; denied any defect in the sale to appellants'
counsel just three days after the sale; then appeared as counsel
for the homeowners' association, management company, and
himself; filed a motion to dismiss as the attorney for all
defendants (including the buyer), just twenty-one days after
the sale; wrote and filed the summary judgment for all
defendants; and appeared as the central witness through his
affidavit.
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[13]  [14]  One of the dissents also discusses the broader
concern for loss of public confidence in the administration
of the justice system when an attorney also testifies for his
clients. Id. at 430. We agree that the appearance of a testifying
advocate tends to cast doubt on the ethics and propriety
of our judicial system. “[T]he preservation of public trust
both in the scrupulous administration of justice and in the
integrity of the bar is paramount ...” Warrilow v. Norrell,
791 S.W.2d 515, 523 (Tex.App.—Corpus Christi 1989, writ
denied). Moreover, “[t]he practice of attorneys furnishing
from their own lips and on their own oaths the controlling
testimony for their client is one not to be condoned by judicial
silence .... nothing short of actual corruption can more surely
discredit the profession.” Id.



Additionally, other participants in a case are not permitted
to blur their roles by appearing as witnesses. Prohibiting
an attorney from testifying is akin to the rule that judges
are incompetent to testify as witnesses in trials over which
they preside. TEX.R. EVID. 605; see Bradley v. State ex
rel. White, 990 S.W.2d 245, 248 (Tex.1999) (citing cases
that such testimony is an intolerable appearance of partiality,
blurs the role of judge, and amounts to a “spectacle”). *819
Similarly, a juror cannot testify as a witness in a case in which
the juror is sitting. TEX.R. EVID. 606(a). Thus, a lawyer who
represents clients as an advocate before a court should be
incompetent to provide evidence in the matter unless one of
the exceptions to Rule 3.08 applies.



Accordingly, we hold that the trial court had the authority
to strike Banks's affidavit as incompetent. Given Banks's
extensive role in selling appellants' homes and in appearing
as an advocate for the owners' association, management
company, and at times (arguably) for the buyer, he should not
have been permitted to testify by affidavit in the summary
judgment proceeding. The trial court abused its discretion in
overruling appellants' objection to the affidavit.



FACT ISSUES REMAINING



[15]  In their third point of error, appellants contend that
fact issues remain whether Banks was a trustee properly
approved by resolution by the Board of Directors of the
owners' association. The bases for appellees' motion for
summary judgment were that all conditions precedent to the
sale had been satisfied and that there were no irregularities in
the sale. To meet their summary judgment burden, appellees
had to present evidence establishing that no genuine issue of



material fact exists and that they are entitled to judgment as
a matter of law. Centeq Realty, Inc. v. Siegler, 899 S.W.2d
195, 197 (Tex.1995); Cate v. Dover Corp., 790 S.W.2d 559,
562 (Tex.1990). Because Banks's affidavit was the central
evidence in the summary judgment, without it, fact issues
exist about Banks's authority to act as trustee, notice about the
sale, and whether he conducted the sale according to the strict
dictates of the law. Appellees did not meet their summary
judgment burden, and we accordingly reverse and remand.



INDIVIDUAL CLAIMS



[16]  [17]  [18]  [19]  In their fifth point, appellants
contend the trial court erroneously granted summary
judgment on their claims against Banks and the management
company individually. Appellees' motion for summary
judgment did not specifically raise grounds on the individual
claims against Banks and the management company. The
motion itself must expressly present the grounds on which
it is made. McConnell v. Southside I.S.D., 858 S.W.2d 337,
341 (Tex.1993). The purpose of this requirement is to provide
the opposing party with adequate information for opposing
summary judgment. Westchester Fire Ins. Co. v. Alvarez,
576 S.W.2d 771, 772 (Tex.1978). A party may not be
granted summary judgment as a matter of law on a cause
of action not addressed in a summary judgment proceeding.
Chessher v. Southwestern Bell Tel. Co., 658 S.W.2d 563, 564
(Tex.1983). In their brief, appellees cite an unpublished case
for authority that a proper foreclosure precludes all causes
of action against them. However, unpublished cases may not
be cited as authority. TEX.R.APP. P. 47.7. We cannot affirm
a summary judgment on a ground not specifically presented
in the motion. Travis v. City of Mesquite, 830 S.W.2d 94,
100 (Tex.1992). Therefore, we sustain point of error five and
reverse and remand the individual claims against Banks and
the management company.



APPELLATE MOTION



Finally, appellants filed a motion to disregard comments
made by John Banks during oral argument before this court
based on the conflict between appearing as an advocate and
as a witness. Given our *820  disposition of this appeal, we
overrule the motion as moot.
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CONCLUSION



In conclusion, we have overruled points of error one and two.
We have sustained point of error four for appellants' objection
to Banks's affidavit because he appeared both as a witness and
as counsel. Because of our holding on point four, we have
sustained point of error three to the extent that fact issues
remain about Banks's authority to act as trustee, notice about
the foreclosure sales, and conduct of the sale according to the
strict dictates of the law. We have sustained point of error
five because appellees' motion for summary judgment did not



set forth grounds on the individual claims against Banks and
the management company. We affirm the denial of appellants'
motion for partial summary judgment and we reverse and
remand appellees' motion for summary judgment to the trial
court for further proceedings.



Justice ANDELL not participating.



All Citations



63 S.W.3d 812



Footnotes
* Senior Justices Ross A. Sears and Joe L. Draughn sitting by assignment.



1 This background should not be construed as an appellate ruling on what facts were established or controverted by
summary judgment evidence.
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Notice and hearing in general



The due process clause requires that deprivation
of life, liberty or property by adjudication be
preceded by notice and opportunity for hearing
appropriate to nature of case. U.S.C.A.Const.
Amend. 14.
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The constitutional infirmity resulting from
failure of mother and her successor husband
to notify divorced father of pendency of
proceedings to adopt child was not cured by
the hearing subsequently afforded to father upon
his motion to set aside adoption decree, since
father's burden to affirmatively show that he had
contributed to support of his daughter to the
limit of his financial ability for two-year period
would not have been put upon him had he been
given timely notice. U.S.C.A.Const. Amend. 14;
Vernon's Ann.Tex.Civ.St. art. 46a, § 6.
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[6] Constitutional Law
Notice and hearing in general



Fundamental requirement of due process is the
opportunity to be heard; it is an opportunity
which must be granted at a meaningful time in a
meaningful manner.



1668 Cases that cite this headnote



Attorneys and Law Firms



**1188  *546  Ewell Lee Smith, Jr., Dallas, Tex., for
petitioner.



William Duncan, El Paso, Tex., for respondents.



Opinion



Mr. Justice STEWART delivered the opinion of the Court.



The petitioner, R. Wright Armstrong, Jr., and his wife were
divorced by a Texas court in 1959. Custody of their only child,
Molly Page Armstrong, was awarded to Mrs. Armstrong,
and the petitioner was granted ‘the privilege of visiting with
said child at reasonable times, places, and intervals.’ The
divorce decree ordered the petitioner to pay $50 a month for
his daughter's support. In 1960 Mrs. Armstrong married the
respondent, Salvatore E. Manzo. Two years later the Manzos
filed a petition for adoption in the District Court of El Paso
County, Texas, seeking to make Salvatore Manzo the legal



father of Molly Page Armstrong. 1



Texas law provides that an adoption such as this one shall not
be permitted without the written consent of the child's natural
father, except in certain specified **1189  circumstances.
One such exceptional circumstance is if the father ‘shall have
not contributed substantially to the support of such child
during (a) period of two (2) years commensurate with his
financial ability.’ In that event, the written consent of the
judge of the juvenile court of *547  the county of the child's
residence may be accepted by the adoption court in lieu of the



father's consent. 2



Preliminary to filing the adoption petition, Mrs. Manzo filed
an affidavit in the juvenile court, alleging in conclusory terms
that the petitioner had ‘failed to contribute to the support of’
Molly Page Armstrong ‘for a period in excess of two years
preceding this date.’ No notice was given to the petitioner of
the filing of this affidavit, although the Manzos well knew
his precise whereabouts in Fort Worth, Texas. On the basis
of the affidavit, and without, so far as the record shows, a
hearing of any kind, the juvenile court judge promptly issued
his consent to the adoption. In the adoption petition, filed later
the same day, the Manzos alleged that ‘consent of the natural
father, R. W. Armstrong, Jr., to the adoption herein sought
is not necessary upon grounds that the said father has not
contributed to the support of said minor child commensurate
with his ability to do so for a period in excess of two (2) years,
and the Judge of a Juvenile Court *548  of El Paso County,
Texas * * * has consented in writing to said adoption.’ No
notice of any kind was given to the petitioner of the filing or
pendency of this adoption petition.



An investigator appointed by the court made a detailed written
report recommending the adoption, and a few weeks later the
adoption decree was entered. The decree provided in accord
with Texas law that ‘all legal relationship and all rights and
duties between such Child and the natural father shall cease
and determine, and such Child is hereafter deemed and held
to be for every purpose the child of its parent by adoption, as



fully as though naturally born to him in lawful wedlock,' 3  and
further provided that ‘the said Molly Page Armstrong shall be
known by the Christian and Surname as Molly Page Manzo,
from this day forward.’



During this entire period the petitioner was not given, and
did not have, the slightest inkling of the pendency of these
adoption proceedings. On the day the decree was entered,
however, Salvatore Manzo wrote to the petitioner's father,
advising him that ‘I have this date completed court action to
adopt Molly Page as my daughter and to change her name
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to Molly Page Manzo.’ The petitioner's father immediately
relayed this news to the petitioner, who promptly filed a
motion in the District Court of El Paso County, asking that
the adoption decree be ‘set aside and annulled and a new trial
granted,’ upon the ground that he had **1190  been given no



notice of the adoption proceedings. 4



*549  The court did not vacate the adoption decree, but set a
date for hearing on the motion. At that hearing the petitioner
introduced evidence, through witnesses and by depositions,
in an effort to show that he had not failed to contribute
to his daughter's support ‘commensurate with his financial



ability.’ 5  At the conclusion of the hearing the court entered
an order denying the petitioner's motion and providing that
the ‘adoption decree entered herein is in all things confirmed.’



The petitioner appealed to the appropriate Texas court of civil
appeals, upon the ground, among others, that the trial court
had erred in not setting aside the adoption decree, because
the entry of the decree without notice to the petitioner had
deprived him ‘of his child without due process of law.’ The



appellate court affirmed the trial court's judgment, 6  and the
Supreme Court of Texas refused an application for writ of
error.



We granted certiorari. 379 U.S. 816, 85 S.Ct. 46, 13 L.Ed.2d
26. The questions before us are whether failure to notify
the petitioner of the pendency of the adoption proceedings
deprived him *550  of due process of law so as to render the
adoption decree constitutionally invalid, and, if so, whether
the subsequent hearing on the petitioner's motion to set aside
the decree served to cure its constitutional invalidity.
[1]  [2]  [3]  In disposing of the first issue, there is



no occasion to linger long. It is clear that failure to give
the petitioner notice of the pending adoption proceedings
violated the most rudimentary demands of due process of
law. ‘Many controversies have raged about the cryptic and
abstract words of the Due Process Clause but there can be
no doubt that at a minimum they require that deprivation
of life, liberty or property by adjudication be preceded by
notice and opportunity for hearing appropriate to the nature
of the case.’ Mullane v. Central Hanover Bank & Tr. Co.,
339 U.S. 306, at 313, 70 S.Ct. 652, at 656, 94 L.Ed. 865.
‘An elementary and fundamental requirement of due process
in any proceeding which is to be accorded finality is notice
reasonably calculated, under all the circumstances, to apprise
interested parties of the pendency of the action and afford
them an opportunity to present their objections. Milliken v.
Meyer, 311 U.S. 457, 61 S.Ct. 339, 85 L.Ed. 278; Grannis



v. Ordean, 234 U.S. 385, 34 S.Ct. 779, 58 L.Ed. 1363; Priest
v. Board of Trustees of Town of Las Vegas, 232 U.S. 604,
34 S.Ct. 443, 58 L.Ed. 751; Roller v. Holly, 176 U.S. 398,
20 S.Ct. 410, 44 L.Ed. 52.’ Id., at 314, 70 S.Ct. at 657.
Questions frequently arise as to the adequacy of a particular
form of notice in a particular case. See, e.g., Schroeder v. City
of New York, 371 U.S. 208, 83 S.Ct. 279, 9 L.Ed.2d 255;
New York v. New York, N.H. & H.R. Co., 344 U.S. 293,
73 S.Ct. 299, 97 L.Ed. 333; **1191  Walker v. Hutchinson
City, 352 U.S. 112, 77 S.Ct. 200, 1 L.Ed.2d 178; Mullane v.
Central Hanover Bank & Tr. Co., supra. But as to the basic
requirement of notice itself there can be no doubt, where, as
here, the result of the judicial proceeding was permanently to
deprive a legitimate parent of all that parenthood implies. Cf.
May v. Anderson, 345 U.S. 528, 533, 73 S.Ct. 840, 843, 97
L.Ed. 1221.



The Texas Court of Civil Appeals implicitly recognized this
constitutional rule, but held, in accord with its understanding



*551  of the Texas precedents, 7  that whatever constitutional
infirmity resulted from the failure to give the petitioner notice
had been cured by the hearing subsequently afforded to him
upon his motion to set aside the decree. 371 S.W.2d at 412.
We cannot agree.
[4]  [5]  Had the petitioner been given the timely notice



which the Constitution requires, the Manzos, as the moving
parties, would have had the burden of proving their case
as against whatever defenses the petitioner might have
interposed. See Jones v. Willson, Tex.Civ.App., 285 S.W.2d
877; Ex parte Payne, Tex.Civ.App., 301 S.W.2d 194. It
would have been incumbent upon them to show not only
that Salvatore Manzo met all the requisits of an adoptive
parent under Texas law, but also to prove why the petitioner's
consent to the adoption was not required. Had neither
side offered any evidence, those who initiated the adoption
proceedings could not have prevailed.



Instead, the petitioner was faced on his first appearance in
the courtroom with the task of overcoming an adverse decree
entered by one judge, based upon a finding of nonsupport
made by another judge. As the record shows, there was placed
upon the petitioner the burden of affirmatively showing that
he had contributed to the support of his daughter to the
limit of his financial ability over the period involved. The
burdens thus placed upon the petitioner were real, not purely
theoretical. For ‘it is plain that where the burden of proof lies
may be decisive of the outcome.’ Speiser v. Randall, 357 U.S.
513, 525, 78 S.Ct. 1332, 1342, 2 L.Ed.2d 1460. Yet these
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burdens would not have been imposed upon him had he been
given timely notice in accord with the Constitution.
*552  [6]  A fundamental requirement of due process is ‘the



opportunity to be heard.’ Grannis v. Ordean, 234 U.S. 385,
394, 34 S.Ct. 779, 783. It is an opportunity which must be
granted at a meaningful time and in a meaningful manner.
The trial court could have fully accorded this right to the
petitioner only by granting his motion to set aside the decree
and consider the case anew. Only that would have wiped the
slate clean. Only that would have restored the petitioner to the
position he would have occupied had due process of law been
accorded to him in the first place. His motion should have
been granted.



For the reasons stated, the judgment is reversed, and the case
is remanded for further proceedings not inconsistent with this
opinion.



It is so ordered.



Reversed and remanded.



All Citations



380 U.S. 545, 85 S.Ct. 1187, 14 L.Ed.2d 62



Footnotes
1 Mrs. Manzo joined the petition in order to manifest her consent to the adoption, and also filed a separate written consent.



2 Vernon's Ann.Civ.Stat., Art. 46a, s 6, provides in pertinent part as follows:
‘Except as otherwise provided in this Section, no adoption shall be permitted except with the written consent of the living
parents of the child; provided, however, that if a living parent or parents shall voluntarily abandon and desert a child sought
to be adopted, for a period of two (2) years, and shall have left such child to the care, custody, control and management
of other persons, or if such parent or parents shall have not contributed substantially to the support of such child during
such period of two (2) years commensurate with his financial ability, then, in either event, it shall not be necessary to
obtain the written consent of the living parent or parents in such default, and in such cases adoption shall be permitted
on the written consent of the Judge of the Juvenile Court of the county of such child's residence; or if there be no Juvenile
Court, then on the written consent of the Judge of the County Court of the county of such child's residence.’ The petitioner
does not here question the constitutional validity of the substantive provisions of this statute.



3 Vernon's Ann.Civ.Stat., Art. 46a, s 9.



4 The third paragraph of the petitioner's motion was as follows:
‘At the time the above entitled and numbered proceeding came on to be heard and judgment rendered, your Petitioner
had never been advised or given notice, actual or constructive, as required by the laws of Texas, that this proceeding was
to be heard or that it was even pending or of the judgment herein until after the rendition of the judgment, nor was any
attempt made to notify Petitioner in any way of this proceeding although his address and whereabouts were well known
to the parties, in fact the parties to this proceeding deliberately and wrongfully withheld all notice from Petitioner for the
expressed purpose of denying him any opportunity to appear, contest and present his defenses to this proceeding; and
that Petitioner was prevented from appearing and presenting his defenses not by his own fault or negligence but rather
by the deliberate and wrongful acts of the parties to this proceeding.’
The prayer of the motion was as follows:
‘Wherefore, Petitioner prays that the judgment and decree entered in this proceeding be in all things vacated, set aside
and annulled and a new trial granted.’



5 See note 2, supra.



6 371 S.W.2d 407.



7 See Lee v. Purvin, Tex.Civ.App., 285 S.W.2d 405; Dendy v. Wilson, 142 Tex. 460, 179 S.W.2d 269, 151 A.L.R. 1217;
DeWitt v. Brooks, 143 Tex. 122, 182 S.W.2d 687; Johnston v. Chapman, Tex.Civ.App., 279 S.W.2d 597.
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JOYCE BEAUDREAU, a
Minor, etc., et al., Petitioners,



v.
THE SUPERIOR COURT OF LOS ANGELES



COUNTY, Respondent; WILLIAM J.
JOHNSTON, Individually and as Superintendent,



etc., et al., Real Parties in Interest



L.A. No. 30360.
Supreme Court of California



May 29, 1975.



SUMMARY



In an action against a school district and public employees
brought by students and parents of students who alleged
a deprivation of rights in violation of the Elementary and
Secondary Education Act of 1965 (20 U.S.C. § 241a et seq.),
defendants, pursuant to Gov. Code, §§ 947, 951, demanded
that plaintiffs post undertakings in an amount approximating
$25,000 as security for costs which might be awarded
against plaintiffs. At a hearing on plaintiffs' motion to quash
defendants' demands, the trial court upheld the state statutes
against due process and equal protection attacks, concluded
that the amount of defendants' demands exceeded statutory
limitations absent a showing of good cause, determined that
the statutes authorize defendants to require security in an
amount approximating $20,000, and ordered the filing of such
an undertaking within 20 days on penalty of dismissal.



On defendants' application for relief on the ground of
denial of due process, the Supreme Court issued a writ of
mandate. Initially addressing itself to the question whether
the operation of the state statutes results in a taking within
due process concepts, the court concluded that a plaintiff is
deprived of his property by the statutes whether he complies
or refuses to comply. Next, the court looked into the question
of whether this taking satisfies due process principles as
outlined in the general rules that a deprivation of property,
within the due process clauses, requires a notice and hearing
which must be meaningful and appropriate and which, absent
extraordinary circumstances, must be held before the taking.



Applying these rules to the challenged statutes, the court held
the provisions unconstitutional as violating due process rights
under the U.S. Const., 5th and 14th Amends., and Cal. Const.,
art. I, §§ 7, 15, in failing to provide for a hearing to determine
whether the statutory purpose is promoted by imposition of
the undertaking requirement, and to inquire into the merit
of the litigation and the reasonableness of the amount of the
undertaking demanded.



In Bank. (Opinion by Sullivan, J., expressing the unanimous
view of the court.)



HEADNOTES



Classified to California Digest of Official Reports



(1)
Costs § 4--Security for Costs--Action Against Public Entity
or Public Employee--Purpose of Statute.
Gov. Code, §§ 947, 951, relating to the filing of an
undertaking by plaintiff in an action against a public entity
or public employee, were enacted to protect such entities and
employees against unmeritorious and frivolous litigation.



(2)
Costs § 4--Security for Costs--Hearing.
On motion for relief from an undertaking requirement,
plaintiff is entitled to a hearing to determine whether he
qualifies to proceed in forma pauperis, whether defendant's
demand as to the undertaking exceeds the amount authorized
by statute, whether defendant is a public entity or public
employee within applicable statutes, or whether such statutes
are valid.



(3)
Costs § 4--Security for Costs--Taking of Property.
The operation of Gov. Code, §§ 947, 951, relating to the filing
of an undertaking by plaintiff in an action against a public
entity or a public employee, results in a taking of property
within the meaning of due process principles.



(4)
Constitutional Law § 109--Procedural Due Process--Hearing.
In every case involving a deprivation of property within the
purview of the due process clause, the Constitution requires
some form of notice and a hearing. Absent extraordinary
circumstances justifying resort to summary procedures, the
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hearing must take place before an individual is deprived of a
significant property interest. The fact that he may later recover
the property by prevailing at a post-deprivation hearing does
not satisfy constitutional requirements. The formality and
procedural requisites for the hearing may vary and are largely
determined by balancing the state's interests against the
private interest affected by governmental action. However,
the hearing must be meaningful and appropriate to the nature
of the case.



(5a, 5b)
Costs § 4--Security for Costs--Constitutionality of Statutes.
Gov. Code, §§ 947, 951, relating to the filing of an
undertaking by plaintiff in an action against a public entity
or a public employee, are unconstitutional as violating due
process rights under the U.S. Const., 5th and 14th Amends.
and Cal. Const., art. I. §§ 7, 15, in that the statutes fail
to provide for a hearing to determine whether the statutory
purpose is promoted by imposition of the undertaking
requirement, and to inquire into the merit of plaintiff's action,
as well as into the reasonableness of the amount of the
undertaking in the light of defendant's probable expenses.



[See Cal.Jur.3d, Constitutional Law, § 359; Am.Jur.2d,
Constitutional Law, § 572.]



(6)
Constitutional Law § 104--Due Process--Operation and
Scope--“Rights” and “Privileges.”
Failure of Gov. Code, §§ 947, 951, relating to the filing of
an undertaking by plaintiff in an action against a public entity
or a public employee, to satisfy due process requirements,
cannot be justified under the theory that bringing such an
action is a privilege, rather than a right, and, as such, not
subject to due process requirements.



COUNSEL
Ernest L. Aubry for Petitioners.
No appearance for Respondent.
John H. Larson, County Counsel, Gregory L. James and
Ronald J. Selgrath, Deputy County Counsel, for Real Parties
in Interest.



SULLIVAN, J.



Petitioners seek a writ of mandate to compel respondent
superior court to permit them to prosecute a pending action
against *451  real parties in interest without filing an
undertaking for costs as prescribed by Government Code



sections 947 and 951. 1  Petitioners contend that these statutes
violate the due process clauses of the Fifth and Fourteenth
Amendments to the United States Constitution and article I,
sections 7 and 15, of the California Constitution.



The proceedings giving rise to the present controversy may be
briefly summarized. On May 23, 1974, petitioners (hereafter
plaintiffs), consisting of 16 minors, suing as public school
students, and 7 parents of students attending public schools,
brought the underlying action against real parties in interest
(hereafter defendants) in respondent superior court claiming
a deprivation of rights in violation of the Elementary and
Secondary Education Act of 1965 (20 U.S.C.A. § 241a et
seq.). Defendants are the Los Angeles Unified School District
(District), a public entity, seven members of the District's
governing board (Los Angeles City Board of Education), the
District's superintendent of schools (William J. Johnston), and
the District's director of compensatory education programs
(William Anton).



Defendants thereupon filed in said court and served
upon plaintiffs seven documents demanding that they post
undertakings in amounts totaling $25,700 as security for
allowable costs which might be awarded against said
plaintiffs. These demands were made without prior court



order pursuant to sections 947 2  and 951, 3  which permit
public entities and public employees or former public
employees to impose such a requirement in any action
brought against them. Plaintiffs moved to *452  quash these
demands for the filing of undertakings on the following
grounds: (1) That the amounts demanded by defendants
exceeded the sums permitted by sections 947 and 951 without
a showing of “good cause,” no such showing having been
made by defendants; (2) that said sections permit a summary
taking of property in violation of the due process clauses of
the United States and California Constitutions; and (3) that the
sections create irrational classifications, violative of federal
and state equal protection principles.



At the hearing the trial court upheld the statutes against



both constitutional attacks, 4  but concluded that the amounts
demanded by defendants exceeded statutory limitations
absent a showing of good cause. Determining that sections
947 and 951 authorized defendants to require plaintiffs to post
security in the aggregate amount of $20,900 as a condition
to continuing prosecution of their lawsuit, the court ordered
plaintiffs to file an undertaking in such amount within 20
days, stating that failure to do so would result in the dismissal
of their action.
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Plaintiffs thereupon filed the instant petition. They seek relief,



however, only on the ground of denial of due process. 5  We
issued an alternative writ of mandate, having determined that
“'there is no adequate remedy in the ordinary course of law
and that [this] case is a proper one for the exercise of our
original jurisdiction.' [Citations.]” (Brooks v. Small Claims
Court (1973) 8 Cal.3d 661, 663 [105 Cal.Rptr. 785, 504 P.2d
1249].)



([1]) Turning to the merits of plaintiffs' claim, we first
consider the purpose and function of the two statutes. The
Legislature enacted sections 947 and 951 in 1963 for the
avowed purpose of protecting public entities and public



employees against unmeritorious and frivolous litigation. 6



*453



In imposing on plaintiffs in actions against public entities
or public employees a requirement for an undertaking for
costs not generally imposed on plaintiffs in actions against
private persons or corporations, the Legislature apparently
determined that in the first type of actions there exists a
greater likelihood of unmeritorious litigation. Thus, sections
947 and 951 were purportedly designed “to deter litigation-
prone persons from instituting unfounded litigation,” (see
fn. 6 ante) against public entities and employees, while at
the same time imposing “no unreasonable burden ... upon a
person who has a meritorious cause of action.” (Van Alstyne,
Cal. Government Tort Liability (Cont.Ed.Bar 1964) Cal. Law
Rev. Com. Comment re § 947, p. 785.)



However, the procedure prescribed by these statutes to
effectuate such purpose does not distinguish between the
classes of plaintiffs on the basis of the merit of the actions
brought by them. Rather “in any action” (§§ 947, 951, italics
added; see fns. 2 and 3 ante) brought against a public entity,
public employee or former public employee, such defendants
are given the absolute right to demand an undertaking for
costs as specified by the respective sections.



If a defendant limits his demand to the amount automatically
allowable by statute ($200 total in the case of multiple
plaintiffs under § 947, and $100 per plaintiff under §
951), no prior or subsequent judicial approval is required.
However, each statute additionally *454  provides that upon
application of the defendant (apparently ex parte) and upon
“good cause shown,” the court may fix undertakings in
greater amounts. (See, e.g., Fuller v. State of California
(1969) 1 Cal.App.3d 664, 671 [82 Cal.Rptr. 78].) Yet even



in this instance neither section makes any provision for a
hearing on the questions of “good cause” or a reasonably
greater amount. Nor do the statutes fix a maximum for such
court-ordered undertaking or establish standards by which the
court's determination should be made. Finally, it is provided
that unless the plaintiff files the undertaking within 20 days
after service of the demand therefor, the court is required to



dismiss his action. 7



([2]) It is convenient to note at this point that under applicable
decisional law the plaintiff, upon motion for relief from an
undertaking requirement, is entitled to a hearing so that it may
be determined whether or not the plaintiff qualifies to proceed



in forma pauperis 8  (Conover v. Hall (1974) 11 Cal.3d 842,
850-853 [114 Cal.Rptr. 642, 523 P.2d 682]; County of Sutter
v. Superior Court, supra, 244 Cal.App.2d 770, 773-775) or
the defendant's demand exceeds the amount authorized by
statute or the defendant is a public entity or public employee
within the meaning of the sections or the legislation itself is
valid.



The statutes now before us make no provision for a hearing
on the question of the merit of the plaintiff's action or on
the reciprocal questions of the necessity of an undertaking
for the defendant's protection and the reasonableness of its
amount. If the plaintiff is not indigent and if the defendant
public entity or public employee makes a demand within the
scope of the statute, the court has no discretion to dispense
with the undertaking requirement. The plaintiff must then file
the undertaking for costs or suffer dismissal of his action.



As previously indicated, plaintiffs contend that sections 947
and 951 violate due process of law as guaranteed by the
Fifth and Fourteenth *455  Amendments to the United States
Constitution and article I, sections 7 and 15 of the California
Constitution. Their position is that the statutes deprive them
of property without a hearing and therefore constitute a taking
of property without due process of law.



Recently in Brooks v. Small Claims Court, supra, 8 Cal.3d
661, we were called upon to determine the constitutionality
in the light of due process principles of the requirement
of an undertaking as a precondition for an appeal by a
defendant from an adverse judgment entered in a small
claims court. We began by observing that the concept of a
“taking” of property has been extended significantly and that
“[b]eginning with the United States Supreme Court ruling in
Sniadach v. Family Finance Corp. (1969) 395 U.S. 337 [23
L.Ed.2d 349, 89 S.Ct. 1820], and continuing with California
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decisions interpreting Sniadach, this concept has been held
to include even temporary deprivations of property.” (Id. at
p. 666.) We thereupon reviewed our decisions in detail to
the end of emphasizing that “[t]his court has consistently
applied the rationale of Sniadach to strike down summary
procedures which deprive persons of their property pending
a hearing.” (Id. at p. 666.)



Holding the requirement of an undertaking in Brooks to be
a denial of due process of law, we said: “In view of these
decisions, it is manifest that the requirement of an undertaking
in connection with an appeal from a judgment entered in
a small claims court constitutes a taking of property prior
to a due process hearing with right to counsel. The first
opportunity for representation by counsel arises at the trial
de novo after appeal. But the appeal is conditioned on the
filing of an undertaking or the depositing of money in lieu
thereof. If the defendant should secure an undertaking or bond
[pursuant to Code of Civil Procedure section 117l] from a
corporate surety [pursuant to Code of Civil Procedure section
1056], he would be deprived of the nonrefundable premium.
Further, additional collateral is often required in order to
qualify for a bond; although this can be recovered if defendant
prevails on appeal, he is nevertheless deprived of its use in the
meantime. Under Sniadach and its progeny (McCallop, Cline,
Blair, Randone and Fuentes), this of course is a taking. If the
defendant instead deposits money in lieu of an undertaking
[pursuant to Code of Civil Procedure section 117ll] the same
result follows. This deprivation is indeed a taking, in spite of



its temporary nature.” (8 Cal.3d at p. 667.) 9  *456



Subjecting the statutes now before us to the spotlight of the
foregoing rationale, we are convinced that they involve a two-
fold taking of property. To put it another way, a plaintiff is
deprived of his property whether he complies with the statute
and files the demanded undertaking or refuses to comply and
incurs dismissal of his action. If he takes the former course
and secures his undertaking from a corporate surety (see Code



Civ. Proc., § 1056) 10  as we pointed out in Brooks (see fn. 9
ante and accompanying text) he will at least be deprived of
his nonrefundable premium; if he deposits money in court in
lieu of an undertaking, he will be deprived of its use during



the pendency of the action. 11



If the plaintiff takes the latter course and incurs dismissal
of his action, he will also have suffered a “taking” of his
property, since his claim against a public entity or public
employee - assuming that it is bona fide and potentially
meritorious - is a “property interest” within the meaning of the



due process clause. In Board of Regents v. Roth (1972) 408
U.S. 564 [33 L.Ed.2d 548, 92 S.Ct. 2701], the United States
Supreme Court observed that property interests safeguarded
by procedural due process may take many forms. Explicating
this concept, the court stated: “To have a property interest in
a benefit, a person clearly must have more than an abstract
need or desire for it. ... He must, instead, have a legitimate
claim of entitlement to it. It is a purpose of the ancient
institution of property to protect those claims upon which
people rely in their daily lives, reliance that must not be
arbitrarily undermined. It is a purpose of the constitutional
right to a hearing to provide an opportunity for a person to



vindicate those claims.” 12  (



([3]) In sum, our conclusion that the operation of sections 947
and 951 results in a “taking” of property within the meaning
of established due process principles is in harmony with all
of the recent decisions of this court. We have repeatedly
recognized that statutes providing a procedure according to
which one litigant can be forced to relinquish an interest in
his property for the benefit of another effectuate a “taking” of
property, entitling the former to prior procedural safeguards.
Accordingly we have held accountable to the principles of
procedural due process California statutes dealing with wage
garnishment (McCallop v. Carberry (1970) 1 Cal.3d 903 [83
Cal.Rptr. 666, 464 P.2d 122]), claim and delivery (Blair v.
Pitchess (1971) 5 Cal.3d 258 [96 Cal.Rptr. 42, 486 P.2d 1242,
45 A.L.R.3d 1206]), prejudgment attachment (Randone v.
Appellate Department (1971) 5 Cal.3d 536 [96 Cal.Rptr. 709,
488 P.2d 13]), and small claims appeals ( Brooks v. Small
Claims Court, supra, 8 Cal.3d 661).



The statutes under attack in the case at bench effectuate a
similar “taking” which falls within the reach of due process
protection. Pursuant to their provisions, a plaintiff may be
required to relinquish property either by filing an undertaking
or by suffering dismissal of his action. The professed purpose
to be served by subjecting him to this burden is the protection
of his adversary against the costs of defending unmeritorious
lawsuits. (See fn. 6 ante.) Unlike filing fees which are exacted
by the state as a payment for a service it provides, the
requirement of sections 947 and 951 affords no reciprocal
benefit to the plaintiff; these sections help only the defendant.
( Conover v. Hall, supra, 11 Cal.3d at p. 851.) Nor is the
result under these two statutes any less offensive to due
process principles or immune from their reach because in
this situation, as distinguished from that in our previous
decisions, the “taking” is suffered by the plaintiff rather than
the defendant. *458





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS117L&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1056&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1056&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS117LL&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=8CALIF3D667&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_667&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)#co_pp_sp_233_667


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1056&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1056&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127192&pubNum=708&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127192&pubNum=708&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=1CALIF3D903&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970130007&pubNum=661&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970130007&pubNum=661&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=5CALIF3D258&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=5CALIF3D258&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971124779&pubNum=661&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971124779&pubNum=661&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971125205&pubNum=661&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971125205&pubNum=661&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971125205&pubNum=661&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=8CALIF3D661&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=8CALIF3D661&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)


http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=11CALIF3D851&originatingDoc=I304e1c60facf11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_851&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)#co_pp_sp_233_851








Beaudreau v. Superior Court, 14 Cal.3d 448 (1975)



535 P.2d 713, 121 Cal.Rptr. 585



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5



Having concluded that sections 947 and 951 effectuate a
taking of property, we proceed to determine what procedural
safeguards are required under the particular circumstances.
([4]) We start with the basic proposition that in every case
involving a deprivation of property within the purview of
the due process clause, the Constitution requires some form
of notice and a hearing. (North Georgia Finishing, Inc. v.
Di-Chem, Inc. (1975) 419 U.S. 601 [42 L.Ed.2d 751, 95
S.Ct. 719]; Goss v. Lopez (1975) 419 U.S. 565 [42 L.Ed.2d
725, 95 S.Ct. 729]; Mitchell v. W. T. Grant Co. (1974)
416 U.S. 600, 624 [40 L.Ed.2d 406, 423, 94 S.Ct. 1895];
concurring opn. Justice Powell; Mullane v. Central Hanover
Tr. Co. (1950) 339 U.S. 306, 313 [94 L.Ed. 865, 872-873,
70 S.Ct. 652]; Adams v. Department of Motor Vehicles
(1974) 11 Cal.3d 146, 151-152 [113 Cal.Rptr. 145, 520
P.2d 961].) Absent extraordinary circumstances justifying
resort to summary procedures, this hearing must take place
before an individual is deprived of a significant property
interest. ( Adams v. Department of Motor Vehicles, supra,
11 Cal.3d at p. 155; Brooks v. Small Claims Court, supra,
8 Cal.3d at pp. 667-668; Randone v. Appellate Department,
supra, 5 Cal.3d at p. 547; Blair v. Pitchess, supra, 5 Cal.3d
at p. 278; McCallop v. Carberry, supra, 1 Cal.3d at p.
907.) The fact that the individual may later recover the
property if he prevails at a post-deprivation hearing does not
satisfy constitutional requirements. “[A] temporary, nonfinal
deprivation of property is nonetheless a 'deprivation' in the
terms of the Fourteenth Amendment, and ... must be preceded
by a fair hearing.” ( Brooks v. Small Claims Court, supra, 8
Cal.3d at p. 667.)



“The formality and procedural requisites for the hearing
can vary” (Boddie v. Connecticut (1971) 401 U.S. 371, 378
[28 L.Ed.2d 113, 119, 91 S.Ct. 780]), and are determined
largely by balancing the interests of the state against the
private interest affected by governmental action. (Goldberg



v. Kelly, supra, 397 U.S. at p. 263 [25 L.Ed.2d at p. 296];
Cafeteria Workers v. McElroy (1961) 367 U.S. 886, 895
[6 L.Ed.2d 1230, 1236, 81 S.Ct. 1743].) However, in every
case, “[t]he hearing required by the Due Process Clause must
be 'meaningful,' Armstrong v. Manzo, 380 U.S. 545, 552
(1965) and 'appropriate to the nature of the case.' Mullane
v. Central Hanover Bank & Trust Co., supra, at 313. It is
a proposition which hardly seems to need explication that a
hearing which excludes consideration of an element essential
to the decision ... does not meet this standard.” (Bell v. Burson
supra, 402 U.S. at pp. 541-542 [29 L.Ed.2d at p. 96].)



Applying this analysis in Bell v. Burson, supra, 402 U.S.
535, the United States Supreme Court struck down as
unconstitutional a Georgia *459  statute providing for
suspension of the driver's license of an uninsured motorist
involved in an accident unless he posted security for the
amount of damage claimed by an aggrieved party, without
a prior hearing on the question of his responsibility for the
accident. The high court reasoned: “Since the only purpose
of the provisions before us is to obtain security from which
to pay any judgments against the licensee resulting from
the accident, we hold that procedural due process will be
satisfied by an inquiry limited to the determination whether
there is a reasonable possibility of judgments in the amounts
claimed being rendered against the licensee. ... [¶] In cases
where there is no reasonable possibility of a judgment being
rendered against a licensee, Georgia's interest in protecting a
claimant from the possibility of an unrecoverable judgment is
not, within the context of the State's fault-oriented scheme, a



justification for denying the process due its citizens.” 13  (Bell
v. Burson, supra, 402 U.S. at p. 540 [29 L.Ed.2d at p. 95].)



Similarly, we have held that a statute may not under
ordinary circumstances authorize prejudgment attachment,
garnishment, or replevin of a debtor's property without prior
notice and a hearing on the probable validity of the creditor's
claim. ( Randone v. Appellate Department, supra, 5 Cal.3d at
p. 547; Blair v. Pitchess, supra, 5 Cal.3d at p. 283; McCallop
v. Carberry, supra, 1 Cal.3d at p. 907.)



In Nork v. Superior Court, supra, 33 Cal.App.3d 997, a case
substantially similar to the one at bench, it was held that the
plaintiff claiming exemplary damages in a malpractice action
could not be required to post security for costs and attorney
fees likely to be incurred by the defendant with respect to such
claim without prior notice and a hearing on the questions of
the merit of the claim, the reasonable amount of the bond, and
the ability of plaintiff to furnish it. ( Id. at pp. 1000-1001.) In
Nork, as in the instant case, the purpose of the statute (Code
Civ. Proc., § 1029.6, subd. (e)) imposing the requirement of
an undertaking was to protect the defendant against reckless
and frivolous claims for exemplary damages. Yet under the
statutory scheme, every plaintiff requesting such damages
was required to post a bond in a minimum amount of $2,500
upon the ex parte motion of the defendant. Upon the plaintiff's
failure to do so, it was mandatory upon the court to strike
that portion of plaintiff's complaint. While not disputing the
proffered legislative purpose of *460  discouraging reckless
and frivolous charges against medical practitioners through
claims for exemplary damages, the Nork court concluded that
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even the most cursory examination of the statute showed
that the statute had “constitutionally fatal deficiencies” ( id.
at p. 1001) in violation of the due process requirements of
the Fifth and Fourteenth Amendments to the United States
Constitution.



([5a]) Turning to the case at bench, we similarly conclude that
sections 947 and 951 cannot withstand constitutional attack.
Under the fundamental notions of due process heretofore
discussed, the taking to which a plaintiff is subjected under
the above statutes must be preceded by a hearing in the
particular case in order to determine whether the statutory
purpose is promoted by the imposition of the undertaking
requirement. As these statutes are purportedly designed to
protect public entities and public employees against the cost
of defending frivolous lawsuits, a due process hearing would
necessarily inquire into the merit of the plaintiff's action
as well as into the reasonableness of the amount of the
undertaking in the light of the defendant's probable expenses.



The statutes before us make no provision for such a hearing.
Every plaintiff who sues a public entity or public employee
may be forced either to file an undertaking as security for the
defendant's costs or to forego the prosecution of his claim.
Absent proof of indigency, the court is given no discretion to
dispense with the undertaking requirement if demanded by a
qualifying defendant, regardless of the merit of the plaintiff's
lawsuit. Furthermore, the legislation specifies no standards
for determining the reasonable amount of such undertaking.
If the defendant is satisfied to limit its demand to the statutory
minimum, judicial approval is not required; if the defendant
seeks a greater amount, he must show “good cause.” Yet
the statutes do not purport to define “good cause” and do
not provide that the plaintiff has a right to be heard on this
matter. Thus any hearing which the plaintiff may receive on
the issue of good cause necessarily “excludes consideration
of ... element[s] essential to the decision ....” (Bell v. Burson,



supra, 402 U.S. at p. 542 [29 L.Ed.2d at p. 96].) It would
not be a “meaningful” hearing, “appropriate to the nature of
the case” and as such would not meet due process standards.
(Armstrong v. Manzo, supra, 380 U.S. at p. 552 [14 L.Ed.2d
at pp. 66-67]; Mullane v. Central Hanover Tr. Co., supra, 339
U.S. at p. 313 [94 L.Ed. at pp. 872-873].)



We do not dispute that the state has a legitimate interest
in protecting public entities and their employees against
frivolous lawsuits. Nor do we necessarily find fault with
the statutory classification distinguishing *461  between
plaintiffs on the basis of whether the parties they sue



are public entities or public employees rather than private
persons. The Legislature may have had reason to believe that
there exists a greater danger of unfounded actions against
public, rather than private parties. (See Vinnicombe v. State
of California, supra, 172 Cal.App.2d at p. 59.) We do not say
that the requirement of an undertaking is an improper method
of effectuating this purpose. We do hold, however, that since
this method subjects the plaintiff to a taking of his property,
it must satisfy due process principles. This it fails to do so.



We reject as devoid of merit the various arguments
advanced by defendants to uphold the statutes under attack.
([6]) Their first contention is essentially an attempt to
denominate the bringing of an action against a public entity
or public employee as a “privilege” conferred by statute,
which “privilege,” it is urged, may be conditioned by the
government in any manner it chooses. The fact that the
condition imposed is one which offends due process is
not, in defendants' view, grounds for its invalidation. This
argument, which purports to distinguish between “rights”
and “privileges” and to limit due process protection to the
former, has been considered and rejected by this court as
well as by the United States Supreme Court in a number
of cases. (See, e.g., Goss v. Lopez, supra, 419 U.S. at pp.
572-576 [42 L.Ed.2d at pp. 733-736]; Perry v. Sindermann,
supra, 408 U.S. at p. 601; Board of Regents v. Roth, supra,
408 U.S. at p. 571 [33 L.Ed.2d at p. 557]; Bell v. Burson,
supra, 402 U.S. at p. 539; Goldberg v. Kelly, supra, 397
U.S. at pp. 262-263 [25 L.Ed.2d at pp. 295-296].) “While
the legislature may elect not to confer a property interest ...,
it may not constitutionally authorize the deprivation of such
an interest, once conferred, without appropriate procedural
safeguards.” (Arnett v. Kennedy (1974) 416 U.S. 134, 167 [40
L.Ed.2d 15, 40-41, 94 S.Ct. 1633]; concurring opn., Justice
Powell.) Since California in recognition of a broader scope
of governmental tort liability (see Tort Claims Act of 1963,
Gov. Code, div. 3.6, § 810 et seq.) has clearly conferred
the right to bring actions against public entities and public
employees, it may not interfere with the property interest in
a meritorious cause of action by subjecting the plaintiff to an
unconstitutional “taking” of his claim as a condition to the
prosecution of his suit.



Nor are we persuaded by defendants' argument that California
and federal courts have upheld the constitutional validity of
statutes authorizing takings by means of procedures similar
to that before us in the instant case. Defendants designate
Corporations Code section 834 as an example and assert
that a comparable provision was upheld against due *462
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process attack by the United States Supreme Court in Cohen
v. Beneficial Loan Corp. (1949) 337 U.S. 541 [93 L.Ed. 1528,



69 S.Ct. 1221]. 14  However, even a cursory examination of
section 834 reveals that it is devoid of the constitutional
defects which plague sections 947 and 951.



In section 834, subdivision (b), of the Corporations Code
the Legislature undertook to discourage frivolous derivative
stockholders' suits by authorizing the imposition of a security
for costs requirement upon shareholders bringing such
actions. However, in sharp contrast to the statutes here under
attack, section 834 hedges this requirement with provisions
for notice, an evidentiary hearing and findings on such issues
as the merit of the plaintiff's action and the reasonableness
of the expenses likely to be incurred by the defendant. These
factors undoubtedly persuaded the Court of Appeal in Nork
v. Superior Court, supra, 33 Cal.App.3d 997, to recommend
section 834 as a possible model for a requirement of security
for costs designed to deter unmeritorious litigation against
particular defendants. ( Id. at pp. 1003-1004.)



As a final argument, defendants urge that we follow the
current trend of United States Supreme Court decisions
which indicate a retreat from the court's former position of
requiring a prior hearing in all cases involving the deprivation
of a property interest absent emergency circumstances. In
particular, defendants direct our attention to two recent
opinions in which the court upheld the constitutional
validity of *463  statutory procedures permitting a temporary
deprivation of property without a prior due process



hearing. 15  Quite apart from the fact that we rest our decision
on the due process provisions of the California Constitution
as well as on those of the United States Constitution, we
decline defendants' invitation. As we proceed to explain, we
find significant distinctions between the questions resolved
in defendants' cited cases and the question now before us
which satisfy us that we are not under compulsion to apply
the rationale of those authorities.



First of all, the statutes approved by the Supreme Court
provided various pre-deprivation procedural safeguards
which “minimize[d] the risk of error in the initial removal
decision ....” (Arnett v. Kennedy, supra, 416 U.S. at p. 170 [40
L.Ed.2d at p. 42]; concurring opn., Justice Powell; Mitchell v.
W. T. Grant Co., supra, 416 U.S. at pp. 605-606 [40 L.Ed.2d
at pp. 412-413].) In contrast, sections 947 and 951 effectuate
a “taking” upon the mere demand of the defendant, without
requiring prior judicial approval or proof of any kind. Second,
the procedures upheld by the court in both cases operated



in circumstances which might necessitate prompt action, so
that a prior hearing could frustrate legitimate interests of the
state or of another individual. (Arnett v. Kennedy, supra, 416
U.S. at p. 168 [40 L.Ed.2d at p. 41]; concurring opn., *464
Justice Powell; Mitchell v. W. T. Grant Co., supra, 416 U.S.
at pp. 608-609 [40 L.Ed.2d at p. 414].) This is clearly not a
consideration in the case at bench. The delay occasioned by a
prior due process hearing would not interfere with the state's
interest in deterring unmeritorious litigation, as the hearing
would be designed to bring to light actions lacking merit and
to require the plaintiff to furnish the specified undertaking
before proceeding further with them. As a matter of fact,
the procedure as it currently operates tends to frustrate the
state's express goal of assuring that “no unreasonable burden
is placed upon a meritorious litigant.” (Van Alstyne, Cal.
Government Tort Liability (Cont.Ed.Bar 1964) Cal. Law Rev.
Com. Comment re § 947, p. 785; see also, Boyer v. County
of Contra Costa, supra, 235 Cal.App.2d at p. 117.) Third,
the statutory schemes validated by the high court provided
for prompt post-deprivation due process hearings. (Arnett v.
Kennedy, supra, 416 U.S. at p. 145 [40 L.Ed.2d at p. 28];
Mitchell v. W. T. Grant Co., supra, 416 U.S. at p. 610 [40
L.Ed.2d at p. 415].) On the other hand, sections 947 and 951
prohibit such a hearing, since a trial court has no discretion
to dispense with the requirement on the grounds that the
plaintiff's lawsuit is meritorious. Fourth, the Supreme Court
noted that the party subjected to the “taking” was entitled to
compensation in the event that it proved wrongful. Arnett,
supra, (416 U.S. at p. 170 [40 L.Ed.2d at p. 42]; concurring
opn., Justice Powell; Mitchell, supra, 416 U.S. at p. 606 [40
L.Ed.2d at pp. 412-413].) No such provision protects the
plaintiff under the statutes now before us.



Finally, we believe it is significant to point out that Mitchell
has particular relevance to the matter before us, since both
cases involve a procedure by which property is taken pursuant
to state law from one litigant for the protection of another.
(See fn. 15, ante.) Yet there is one major distinction. In
Mitchell the party who suffered the taking as well as the
party who benefitted thereby had “current, real interests in the
property.” The high court emphasized that the “[r]esolution
of the due process question must take account not only of the
interests of the buyer of the property but those of the seller
as well.” (Mitchell v. W. T. Grant Co., supra, 416 U.S. at p.
604 [40 L.Ed.2d at p. 412].) We, too, have recognized the
need to accommodate competing interests of two parties in the
same property when determining the constitutional requisites
for a valid taking. (See, e.g., Adams v. Department of Motor
Vehicles, supra, 11 Cal.3d at pp. 154-155.) Unlike the statute
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in Mitchell, the statutes now before us deprive the plaintiff of
property in which the defendant has no competing interest.



These differences between the procedures approved by the
United States Supreme Court in Mitchell and Arnett and the
statutory scheme *465  prescribed by sections 947 and 951
are of distinct significance in light of that court's most recent
decisions in the area of procedural due process. (See North
Georgia Finishing, Inc. v. Di-Chem, Inc., supra, 419 U.S.
601; Goss v. Lopez, supra, 419 U.S. 565.) The case of North
Georgia Finishing, Inc. v. Di-Chem, Inc., supra, in particular,
establishes that where state law authorizes one litigant to
take the property of his adversary, the due process clause of
the United States Constitution at the least requires judicial
participation in the initial taking decision and “an early
hearing” at which the party imposing the taking demonstrates
probable cause to justify it. ( Id. at p. 607 [42 L.Ed.2d at p.



757].) In the instant case, such probable cause would consist
of a prima facie showing on the issues of lack of merit and
potential costs.



([5b]) To recapitulate, we hold that since the requirement
of a written undertaking as security for allowable costs
prescribed by sections 947 and 951 constitutes a taking of
property without due process of law, each of said statutes is
unconstitutional as being violative of the Fifth and Fourteenth
Amendments to the United States Constitution and of article
I, sections 7 and 15, of the California Constitution.



Let a peremptory writ of mandate issue as prayed.



Wright, C. J., McComb, J., Tobriner, J., Mosk, J., Clark, J.,
and Richardson, J., concurred. *466



Footnotes
1 Hereafter, unless otherwise specified, all section references are to the Government Code.



2 Section 947 provides in relevant part as follows: “(a) At any time after the filing of the complaint in any action against
a public entity, the public entity may file and serve a demand for a written undertaking on the part of each plaintiff as
security for the allowable costs which may be awarded against such plaintiff. The undertaking shall be in the amount
of one hundred dollars ($100) for each plaintiff or in the case of multiple plaintiffs in the amount of two hundred dollars
($200), or such greater sum as the court shall fix upon good cause shown, with at least two sufficient sureties, to be
approved by the court. Unless the plaintiff files such undertaking within 20 days after service of a demand therefor, his
action shall be dismissed.”



3 Section 951 similarly provides in relevant part: “(a) At any time after the filing of the complaint in any action against a
public employee or former public employee, if a public entity undertakes to provide for the defense of the action, the
attorney for the public employee may file and serve a demand for a written undertaking on the part of each plaintiff as
security for the allowable costs which may be awarded against such plaintiff. The undertaking shall be in the amount of
one hundred dollars ($100), or such greater sum as the court shall fix upon good cause shown, with at least two sufficient
sureties, to be approved by the court. Unless the plaintiff files such undertaking within 20 days after service of the demand
therefor, his action shall be dismissed.”



4 In rejecting the due process attack on these statutes, the court stated that plaintiffs in fact had been given a hearing
before they were required to post a bond.



5 Plaintiffs have abandoned the argument that these statutes violate the equal protection clauses of the federal and state
Constitutions.



6 Defendants urge us to consider the Law Revision Commission comments in determining the legislative purpose
underlying the adoption of these statutes. These comments are fully set forth in Van Alstyne, California Government
Tort Liability (Cont.Ed.Bar 1964), pages 784-786 and pages 801-802, and state in relevant part: “The Commission has
concluded that all public entities are entitled to protection against unmeritorious litigation, since local public entities are
as likely as the State to be subjected to such actions. At the same time, however, no unreasonable burden should be
imposed upon a person who has a meritorious cause of action.
“The Commission recommends, therefore, that all public entities be authorized, in their discretion, to require the plaintiff
to file an undertaking for costs in any action against a public entity. There is no need to require an undertaking for counsel
fees since the protection afforded public entities by an undertaking for costs is sufficient to deter litigation-prone persons
from instituting unfounded litigation. Moreover, making the undertaking for costs entirely discretionary eliminates any
need for an exception like that found in Section 647 for certain actions involving motor vehicles, since it is expected that
the discretion vested in the public entities will be judiciously exercised. To further assure that no unreasonable burden is
placed upon a meritorious litigant, the minimum amount of the undertaking should be fixed at $100, and, while the court
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on motion should have authority to require an undertaking in excess of this minimum, the public entity should have the
burden of showing good cause for increasing the amount of the required undertaking.
“
. . . . .
“The Commission further recommends that the protection which would be afforded public entities under this
recommendation [§ 947] be extended to actions brought against public employees where the public entity furnishes
the defense. This will discourage a plaintiff from bringing an action against the employee alone (instead of against the
public entity) merely to avoid the undertaking. Moreover, unmeritorious litigation against public employees should be
discouraged to the same extent as litigation against the public entity itself is discouraged.”
(See also, County of Sutter v. Superior Court (1966) 244 Cal.App.2d 770, 775 [53 Cal.Rptr. 424]; Boyer v. County of
Contra Costa (1965) 235 Cal.App.2d 111, 117 [45 Cal.Rptr. 58]; Vinnicombe v. State of California (1959) 172 Cal.App.2d
54, 58 [341 P.2d 705].)



7 Each statute provides that: “Unless the plaintiff files such undertaking within 20 days after service of a demand therefor,
his action shall be dismissed.” (Italics added.) It has been held that “the filing of the ... [undertaking] is not jurisdictional.
The trial court should use a broad discretion in permitting the ... [undertaking] to be filed late, if the defendant has not
been prejudiced by such filing.” (Boyer v. County of Contra Costa, supra, 235 Cal.App.2d 111, 117; see also Hayward
Unified Sch. Dist. v. Superior Court (1965) 233 Cal.App.2d 737, 741-742 [43 Cal.Rptr. 895].)



8 In Conover v. Hall, supra, 11 Cal.3d at pages 850-853, we held that a court granting an injunction had the discretion to
relieve the plaintiff upon the ground of indigency from the requirement of an injunction bond under section 529 of the
Code of Civil Procedure despite the fact that the plaintiff did not proceed formally in forma pauperis and that the court
did not conduct a formal inquiry into the plaintiff's assets where it could reasonably conclude from the facts before it that
the plaintiff was poor and could not afford to post the bond.



9 We also quoted from Fuentes v. Shevin (1972) 407 U.S. 67, 86 [32 L.Ed.2d 556, 573, 92 S.Ct. 1983]: “'Any significant
taking of property by the State is within the purview of the Due Process Clause. While the length and consequent severity
of a deprivation may be another factor to weigh in determining the appropriate form of hearing, it is not decisive of the
basic right to a prior hearing of some kind.”' (8 Cal.3d at pp. 667-668.)



10 Section 1056 of the Code of Civil Procedure provides: “In all cases where an undertaking or bond, with any number of
sureties is authorized or required by any provision of this code, or of any law of this State, any corporate or reciprocal
insurer, possessing a certificate of authority from the Insurance Commissioner authorizing it to write surety insurance
defined in Section 105 of the Insurance Code may become and shall be accepted as security or as sole and sufficient
surety upon such undertaking or bond, and such corporate surety shall be subject to all the liabilities and entitled to all
the rights of natural persons' sureties.”



11 Plaintiffs state that the approximate charge for the undertaking demanded in the instant case would be 1 percent of the
principal amount ($20,900) or $209 per annum. Furthermore, it is urged that it would be necessary for all plaintiffs to
assume joint and several liability on the entire principal of $20,900, securing this amount by assignment to the surety
company during the pendency of the action of a savings account showing a balance equal to the above principal amount.
A deposit of said sum with the clerk of the court as an alternative would not be interest bearing.
For other cases expressly or impliedly holding that the requirement of an undertaking constitutes a taking of “property,”
see Bell v. Burson (1971) 402 U.S. 535, 539 [29 L.Ed.2d 90, 94, 91 S.Ct. 1586], and Nork v. Superior Court (1973) 33
Cal.App.3d 997, 1002 [109 Cal.Rptr. 428].



12 Thus, it has been held that a person has a property interest in welfare benefits they are receiving pursuant to statute
(Goldberg v. Kelly (1970) 397 U.S. 254, 261 [25 L.Ed.2d 287, 295, 90 S.Ct. 1011]), in the continuation of their driving
privileges ( Bell v. Burson, supra, 402 U.S. at p. 539; Rios v. Cozens (1972) 7 Cal.3d 792 [103 Cal.Rptr. 299, 499
P.2d 979], vacated sub nom. Dept. Motor Vehicles of California v. Rios (1973) 410 U.S. 425 [35 L.Ed.2d 398, 93 S.Ct.
1019], new dec. Rios v. Cozens (1973) 9 Cal.3d 454 [107 Cal.Rptr. 784, 509 P.2d 696]), and in the continuation of
public employment, where the position is held pursuant to tenure provisions prohibiting dismissal absent cause (Board of
Regents v. Roth, supra, 408 U.S. at pp. 576-577 [33 L.Ed.2d at pp. 560-561]), or where state officials have “promulgated
and fostered” rules and understandings which have led the employee to reasonably believe that his contract will be
renewed absent sufficient cause (Perry v. Sindermann, supra, 408 U.S. at pp. 602-603 [33 L.Ed.2d at pp. 580-581]).
*457  Id. at pp. 576, 577 [33 L.Ed.2d at pp. 560, 561]; see also Perry v. Sindermann (1972) 408 U.S. 593, 601 [33



L.Ed.2d 570, 579-580, 92 S.Ct. 2694].) A meritorious action against a public entity or public employee clearly connotes
a “legitimate claim of entitlement” within the meaning of Roth.
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13 Relying upon the California Constitution, we determined that the uninsured motorist is entitled to be personally present at
such a hearing, review the evidence against him, and present his own evidence to establish his claim of nonculpability. (
Rios v. Cozens, supra, 7 Cal.3d 792, vacated sub nom. Dept. Motor Vehicles of California v. Rios (1973) 410 U.S. 425,
new dec. Rios v. Cozens (1973) 9 Cal.3d 454.)



14 In Cohen v. Beneficial Loan Corp., supra, 337 U.S. 541, the United States Supreme Court upheld the constitutional
validity of a New Jersey statute authorizing a corporation to require minority shareholders bringing a derivative action to
post security for the reasonable expenses, including counsel fees, likely to be incurred by the corporation in the litigation.
Although it does not appear that the New Jersey statute expressly provided for notice and a hearing before the court
required the security, the Cohen decision is not determinative of the question before us in the instant case.
The plaintiff in Cohen did not raise, and thus the court did not decide, the question of whether the statute's failure to
provide for prior notice and hearing violated procedural due process. Rather, the high court upheld the statute against a
substantive due process attack, thereby determining only that the state's imposition of a security for costs requirement
to prevent frivolous derivative shareholder's suits was within the state's “plenary power over this type of litigation” ( id.
at p. 550 [93 L.Ed. at p. 1538]) and was not totally “'arbitrary, capricious and unreasonable.”' ( Id. at p. 551 [93 L.Ed. at
p. 1539].) Furthermore, the Cohen court did not decide whether the New Jersey provision violated the state constitution
( id. at p. 547 [93 L.Ed. at pp. 1536-1537]), thereby recognizing that compliance with federal due process principles did
not insure satisfaction of state constitutional requirements. Finally, unlike sections 947 and 951, the New Jersey statute
impliedly provided for a case-by-case judicial determination of the reasonable amount of the security required and in
effect protected those parties on whose behalf the derivative suit was prosecuted (i.e., the shareholders), rather than the
adverse litigant (i.e., the management). In light of these numerous distinctions between Cohen and the matter before us,
we find defendants' reliance thereon misplaced.



15 In Mitchell v. W. T. Grant Co., supra, 416 U.S. 600, the court upheld a Louisiana statute which authorized a state trial
judge to order sequestration of the personal property of a debtor on the ex parte application of a creditor who proved by
affidavit that he had a vendor's lien on the property and that the debtor had defaulted in making payments due under a
conditional sales contract. The creditor was also required to file a sufficient bond to protect the debtor in the event the
sequestration proved to have been wrongful. Under the terms of the statute, the debtor could immediately thereafter move
to dissolve the sequestration. At the subsequent adversary hearing on the matter, the creditor had the burden of proving
the grounds upon which the writ issued and the existence of the debt, lien and delinquency. If he failed to establish this
prima facie case, the court ordered the property returned to the debtor and assessed damages in his favor, including
compensation for the period he was deprived of the use of the property as well as compensation for injury to his social
standing or reputation, for the humiliation suffered and for attorney's fees.
In Arnett v. Kennedy, supra, 416 U.S. 134, the court upheld against due process attack the constitutional validity of
the provisions of the Lloyd-LaFollette Act (5 U.S.C.A. § 7501 [5 U.S.C.S. § 7501]) regulating removal or suspension
without pay of a nonprobationary government employee, who under the terms of the statute could be removed “only
for such cause as will promote the efficiency of the service.” The removal procedure prescribed by this statute and the
regulations promulgated thereunder provided that before a nonprobationary employee could be removed, he was entitled
to 30 days advance written notice of the charges against him and the opportunity to examine the materials upon which
the charges are based, a reasonable time within which to answer the charges, either orally or in writing (with affidavits)
before the officer who makes the removal decision, and written notice of an adverse decision, on or before its effective
date. Thereafter, the employee could appeal from the decision and was entitled to an evidentiary trial-type hearing. If
reinstated, the employee was to receive full back pay.
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 Declined to Follow by St. Paul Fire & Marine Ins. Co. v. Getty Oil Co.,



Okla., October 24, 1989



717 P.2d 670
Supreme Court of Utah.



Mark BERRY, Eric Berry and Brooke Berry,
Minors, By and Through their guardian,
ad litem, Lorna J. BERRY, and Lorna J.



Berry, individually, Plaintiffs and Appellants,
v.



BEECH AIRCRAFT CORP., a corporation,
Hercules Flyers Inc., a Utah non-profit



corporation, the estate of Halbert E. Root, and
John Does I–V, Defendants and Respondents.



No. 17694.
|



Dec. 31, 1985.



A wrongful death action based on negligence, strict
liability, and breach of warranty was instituted against the
manufacturer of aircraft in which decedent was a passenger
at time of fatal crash. The Third District Court, Salt Lake
County, James S. Sawaya, J., entered summary judgment for
manufacturer, and decedent's widow and children appealed.
The Supreme Court, Stewart, J., held that: (1) statute barring
all legal actions for death, personal injury, or damage to
property caused by defective product if action is filed more
than six years after date of first sale for use or consumption
or ten years after date of manufacture is a statute of repose
and, operating as it does to bar actions without regard to
when an injury occurs, is unconstitutional as violative of open
courts provision and guarantees accorded wrongful death
actions, and (2) remainder of the Product Liability Act, not
being severable from the otherwise unconstitutional statute of
repose contained therein, is also invalid.



Reversed and remanded.



West Headnotes (12)



[1] Products Liability
Time to sue and limitations



Product liability statute of repose protects a
manufacturer whether the defective product has
an expected useful life of four years or 24 years
and even though the defect is not detectable by
a user so that he is wholly unable to protect
himself and, to that extent, is contrary to the
stated purpose of product liability legislation.
U.C.A.1953, § 78–15–3.



3 Cases that cite this headnote



[2] Products Liability
Strict liability



Doctrine of strict liability is premised on
proposition that the cost of injuries caused by
defective products which are sold for profit
should be considered a cost of doing business
to be borne by manufacturers, through insurance
if necessary, rather than by injured individuals,
who cannot effectively protect themselves by
insurance or otherwise.



4 Cases that cite this headnote



[3] Constitutional Law
Right of access to the courts and a remedy



for injuries in general



Provision of the Constitution requiring that all
courts be open for an injury done to person,
property, or reputation must be read as imposing
limitations on legislative power for benefit of
those persons who are injured in their persons,
property, or reputations. Const. Art. 1, § 11.



7 Cases that cite this headnote



[4] Constitutional Law
Rights of action and defenses



Once a person's interest in the cause of action
and the law which is the basis for the action
becomes vested, a legislative repeal of the law
cannot constitutionally divest the injured person
of the right to litigate the cause of action to a
judgment. Const. Art. 1, § 11.



6 Cases that cite this headnote



[5] Constitutional Law
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Right of access to the courts and a remedy
for injuries in general



The open courts provision of the Constitution is
satisfied if the law provides an injured person
an effective and reasonable alternative remedy
by due course of law for vindication of his
constitutional interest. Const. Art. 1, § 11.



10 Cases that cite this headnote



[6] Constitutional Law
Abrogation, modification, or recognition of



remedies



To satisfy the open courts provision of
the Constitution the benefit provided by the
substitute legislation must be substantially
equal in value or the benefit to the remedy
abrogated in providing essentially comparable
substantive protection to one's person, property,
or reputation. Const. Art. 1, § 11.



17 Cases that cite this headnote



[7] Constitutional Law
Abrogation, modification, or recognition of



remedies



If there is no substitute or alternative remedy
provided, abrogation of the remedy or cause of
action may be justified under the open courts
provision of the Constitution only if there is a
clear and social or economic evil to be eliminated
and the elimination of an existing legal remedy
is not an arbitrary or unreasonable means for
achieving the objective. Const. Art. 1, § 11.
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[8] Constitutional Law
Time for proceedings



Limitation of Actions
Constitutionality of statute



Product liability statute of repose, setting forth
six and ten-year periods which apply to all
kinds of products regardless of their useful
life, is unconstitutional as violative of open
courts provision since it does not even purport
to approximate an average expectant life of
products covered, is not based on products



that have presented particular safety difficulties,
and does not differentiate between products
such as toasters, automobiles, road graders,
and prescription drugs. U.C.A.1953, § 78–15–3;
Const. Art. 1, § 11.
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[9] Death
Nature and form of remedy



Provision of the Constitution specifically
endowing a wrongful death cause of action with
certain protections is intended to prevent the
abolition of the right of action for wrongful death
whether in a wholesale or piecemeal fashion.
Const. Art. 16, § 5.
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[10] Constitutional Law
Time for proceedings



Limitation of Actions
Constitutionality of statute



Statute of repose in product liability cases
may bar filing of a lawsuit even though cause
of action did not even arise until after it
was barred and even though injured person
was diligent in seeking a judicial remedy
and, as such, is violative of provision of the
Constitution specifically endowing a wrongful
death cause of action with constitutional
protection. U.C.A.1953, § 78–15–3; Const. Art.
16, § 5.
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[11] Statutes
Effect of Partial Invalidity;  Severability



Severability in situation where part of an act
is unconstitutional is primarily a matter of
legislative intent to be determined by resolution
of issue whether the remaining portions of the act
can stand alone and serve a legitimate legislative
purpose.
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[12] Statutes
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Statutes of limitations



Remainder of the Product Liability Act, not
being severable from otherwise unconstitutional
statute of repose contained therein, is also
invalid. U.C.A.1953, 78–15–2 to 78–15–6;
Const. Arts. 1, § 11, 16, § 5.
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Opinion



STEWART, Justice:



Lorna J. Berry filed this wrongful death action on behalf
of herself and her children for the death of her husband
and the father of her children, Alan Berry, who died in an
airplane crash. The defendant, Beech Aircraft Corporation,
was the manufacturer of the airplane; the defendant, Hercules
Flyers, Inc., owned the airplane at the time of the crash; and
one of its employees was the pilot of the plane. The action
charges Beech with negligence, strict liability, and breach of
warranty. The trial court awarded Beech summary judgment
on all theories of liability on the ground that section 3 of the
Utah Product Liability Act (“Act”), U.C.A., 1953, § 78–15–
1, et seq., barred all actions against Beech. Section 3 of the
Act, commonly called a statute of repose, provides:



(3) No action shall be brought for the recovery of damages
for personal injury, *672  death or damage to property
more than six years after the date of initial purchase for use
or consumption, or ten years after the date of manufacture
of a product, where that action is based upon or arises out
of, any of the following:



(a) Breach of any implied warranties;



(b) Defects in design, inspection, testing or manufacture;



(c) Failure to warn;



(d) Failure to properly instruct in the use of the product; or



(e) Any other alleged defect or failure of whatsoever kind
or nature in relation to a product.



On this appeal, the plaintiffs contend that section 3 is
unconstitutional because it violates the following provisions
of the Utah Constitution: the Open Courts Clause of Article
I, section 11; the Due Process Clause of Article I, section 7;
the Equal Protection Provision of Article I, section 24; and
the prohibition against abrogation of wrongful death actions
in Article XVI, section 5.



The action against Beech Aircraft is based on its having
manufactured the airplane which crashed. The plane was
some twenty-three years old at the time of the crash and had
been owned by Hercules Flyers for approximately nine years.
On its face, therefore, section 78–15–3 purports to bar the
action against Beech.



I. UTAH'S PRODUCT LIABILITY
STATUTE OF REPOSE



Statutes of repose, such as section 3 of the Product Liability
Act, are different from statutes of limitations, although to
some extent they serve the same ends. See McGovern, The
Variety, Policy and Constitutionality of Product Liability
Statutes of Repose, 30 Am.U.L.Rev. 579, 582–87 (1981)
(discussing the two types of statutes and variations of statutes
of repose). A statute of limitations requires a lawsuit to be
filed within a specified period of time after a legal right
has been violated or the remedy for the wrong committed is
deemed waived. A statute of repose bars all actions after a
specified period of time has run from the occurrence of some
event other than the occurrence of an injury that gives rise to
a cause of action. The statute of repose in this case begins to
run from the date of first sale, or the date of manufacture, of
a product alleged to be defective.



To be constitutional, a statute of limitations must allow a
reasonable time for the filing of an action after a cause of
action arises. Horn v. Shaffer, 47 Utah 55, 151 P. 555 (1915);
Saylor v. Hall, Ky., 497 S.W.2d 218 (1973). In Wilson v.
Iseminger, 185 U.S. 55, 62, 22 S.Ct. 573, 575, 46 L.Ed. 804
(1902), the United States Supreme Court stated:





http://www.westlaw.com/Browse/Home/KeyNumber/361k1535(4)/View.html?docGuid=Id6c433a8f38611d9b386b232635db992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-15-2&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-15-6&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S16&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S5&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id6c433a8f38611d9b386b232635db992&headnoteId=198611225901220130207213512&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-15-1&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-15-1&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S7&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S24&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART16S5&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-15-3&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915022692&pubNum=660&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973130988&pubNum=713&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1902100417&pubNum=708&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_708_575&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_575


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1902100417&pubNum=708&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_708_575&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_575


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1902100417&pubNum=708&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_708_575&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_575








Berry By and Through Berry v. Beech Aircraft Corp., 717 P.2d 670 (1985)



Prod.Liab.Rep. (CCH) P 10,823



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4



It may be properly conceded that all
statutes of limitation must proceed
on the idea that the party has full
opportunity afforded him to try his
right in the courts. A statute could
not bar the existing rights of claimants
without affording this opportunity; if
it should do so, it would not be a
statute of limitations, but an unlawful
attempt to extinguish rights arbitrarily,
whatever might be the purport of its
provisions.



Since a statute of repose begins to run from a date unrelated to
the date of an injury, it is not designed to allow a reasonable
time for the filing of an action once it arises. Therefore, a
statute of repose may bar the filing of a lawsuit even though
the cause of action did not even arise until after it was barred
and even though the injured person was diligent in seeking a
judicial remedy. Section 3 of the Utah Product Liability Act
bars actions without regard to when an injury occurs and is
not designed to provide a reasonable time within which to file
a lawsuit. Indeed, a statute of repose may cut off a cause of
action even though it is filed within the period allowed by the
relevant statute of limitations.



[1]  The Utah statute of repose is sweeping and absolute
once the statutory period has elapsed. Section 78–15–3 bars
all legal actions for death, personal injury, or damage to
property caused by a defective *673  product, if the action
is filed more than six years after the date of first sale
for “use or consumption,” or ten years after the date of
manufacture. The immunity from suit conferred protects all
manufacturers, both domestic and foreign, and all persons in
a manufacturer's chain of distribution, from the manufacturer
to the last seller. Section 3 is not aimed at abolishing nuisance
suits; on the contrary, its purpose, as shown below, is to
bar injured plaintiffs' judicial remedies in wholly meritorious
cases. The immunity granted is not related to the degree of
the manufacturer's culpability in placing a defective product
in the stream of commerce. Thus, the immunity is not limited
to actions based on strict liability, but extends also to actions
based on negligence, gross negligence, recklessness, willful
misconduct, and even intentional misconduct, such as a
manufacturer's intentional failure to warn of known dangerous
defects that could cause widespread injury or death. Indeed,
at least one court has held that a similar statute of repose
cut off a cause of action even though the manufacturer could



have averted the danger by simply warning a consumer or
user of the hazard. Dague v. Piper Aircraft Corp., 275 Ind.
520, 418 N.E.2d 207, 212 (1981). Cf. Adams v. General
Dynamics Corp., 405 F.Supp. 1020 (N.D.Cal.1975) (where
manufacturer failed to give warning of defect that resulted
in death of twelve people). Furthermore, neither the inherent
dangerousness of the manufacturer's product nor the expected
useful life of the product affects the immunity conferred.
The immunity protects a manufacturer whether the defective
product has an expected useful life of four years or twenty-
four years and even though the defect is not detectable by a
user so that he is wholly unable to protect himself.



II. PRODUCTS LIABILITY LAW



[2]  Products liability law evolved because of fundamental
changes in the nation's economy. The industrialization of
the economy and the development of mass production
and nationwide marketing in the nineteenth and twentieth
centuries have resulted in widespread injury and death from
dangerously defective products. The courts responded by
allowing consumers injured by a manufacturer's product to
sue the manufacturer, MacPherson v. Buick Motor Co., 217
N.Y. 382, 394, 111 N.E. 1050, 1055 (1916), and by shifting
the risk of loss from consumers to manufacturers through
development of the legal doctrine of strict liability. See,
e.g., Greenman v. Yuba Power Products, Inc., 59 Cal.2d
57, 377 P.2d 897, 27 Cal.Rptr. 697 (1963). That doctrine
was premised on the proposition that the cost of injuries
caused by defective products which are sold for profit
should be considered a cost of doing business to be borne
by manufacturers, through insurance if necessary, rather
than by the injured individuals, who could not effectively
protect themselves by insurance or otherwise. In addition,
the effect of strict liability has no doubt been to encourage
safer manufacturing practices and product designs, thereby
reducing the incidence of death and injury. See Cowan,
Some Policy Bases of Products Liability, 17 Stan.L.Rev.
1077, 1086–87 (1965). Thus, the law of strict liability
aligned the interest of the individual in being free of harm
from defective goods with the public interest generally in
encouraging greater safety through making the costs of
defective products a charge against profits. See generally
Calabresi, Product Liability: Curse or Bulwark of Free
Enterprise, 27 Clev.St.L.Rev. 313 (1978).



However, these goals have not been fully achieved. The
magnitude of the health and safety problems created by
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defective products was outlined by the New Hampshire
Supreme Court in Heath v. Sears, Roebuck & Co., 123 N.H.
512, 464 A.2d 288, 293 (1983):



[T]he modern experience with consumer products has been
one of ever-improving technology and rising standards of
living, but also of injury and death:



“Americans—20 million of them—are injured in the
home each year from consumer products. Of the total,
some *674  100,000 are permanently disabled and some
30,000 are killed. A significant number could have
been spared if more attention had been paid to hazard
reduction....



The exposure of consumers to unreasonable consumer
product hazards is excessive by any standard of
measurement.”



Significantly, these figures do not even take into account
the hazards to life and limb created by defective products
used outside the home, such as automobiles, or by defective
products used in industrial and commercial applications.



Indeed, long-delayed health hazards from prescription drugs
such as DES (which may cause cancer in the daughters of
patients who have taken that drug), and chemicals such as
asbestos and vinyl chloride, can cause disease and death many
years after exposure. See, e.g., Mathis v. Eli Lilly and Co.,
719 F.2d 134 (6th Cir.1983) (plaintiff sued for damages for
cervical cancer which developed in 1980 apparently from
the plaintiff's mother's injestion of DES in 1955); Karjala v.
Johns-Manville Products Corp., 523 F.2d 155 (8th Cir.1975)
(asbestos dust); Sindell v. Abbott Laboratories, 26 Cal.3d 588,
607 P.2d 924, 163 Cal.Rptr. 132 (1980) (DES). In Heath v.
Sears, Roebuck & Co., 123 N.H. 512, 464 A.2d 288, 295
(1983), the court observed:



The twelve-year limit [of the
New Hampshire statute of repose]
is unreasonable because the mere
purchase of pills produced by a
drug manufacturer in California, or
of a defective automobile made in
Michigan, does not place the consumer
on notice of a hidden defect injurious
to his health or safety. When product
defects lead to injury, our law has
long provided for recovery without
regard to when the substance or object
was made or placed into the national



or international stream of commerce.
This is particularly important in cases
where the injuries may not clearly
manifest themselves until years later,
such as the clear-cell adenocarcinomas
found in the daughters of mothers who
twenty or more years previously took a
female estrogen pill commonly known
as DES (diethyl-stilbestrol). See, e.g.,
Bichler v. Eli Lilly and Co., 55 N.Y.2d
571, 577–78, 436 N.E.2d 182, 184,
450 N.Y.S.2d 776, 778 (1982).



III. UTAH'S OPEN COURTS PROVISION



Article I, section 11 of the Utah Constitution is part of the
Declaration of Rights. It declares that an individual shall have
a right to a “remedy by due course of law” for injury to
“person, property, or reputation.” Specifically, that section
states:



All courts shall be open, and every
person, for an injury done to him
in his person, property, or reputation,
shall have remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this state, by himself or
counsel any civil cause to which he is
a party.



Thirty-seven states have constitutional provisions that are
essentially similar to the Utah provision. McGovern, The
Variety, Policy and Constitutionality of Product Liability



Statutes of Repose, 30 Am.U.L.Rev. 579, 615 n. 218 (1981).
These provisions, which have no analogue in the federal
Constitution, and the better-known due process clauses
found in both state and federal constitutions appear to have
originated with the Magna Carta and “Sir Edward Coke's
Gloss on Chapter 29 of the 1297 Magna Carta [which] is
remarkably similar to these remedy provisions.” McGovern,
supra at 615 and n.219 at 615 (citing E. Coke, The Second
Part of the Institutes of the Laws of England pt. I, 53–56
(1642)). See also Note, Alabama's Products Liability Statute
of Repose, 11 Cum.L.Rev. 163, 173;  2 Coke, Institutes, ch.
29, at 56.
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[3]  Provisions such as section 11 have been referred to as
“open courts” clauses and “remedies” clauses. McGovern,
supra at 615–16. In fact, section 11 was designed *675
to accomplish several purposes. The clear language of
the section guarantees access to the courts and a judicial
procedure that is based on fairness and equality. See generally
Celebrity Club, Inc. v. Utah Liquor Control Comm'n, Utah,
657 P.2d 1293, 1296 (1982); Industrial Commission v. Evans,
52 Utah 394, 409, 174 P. 825, 829 (1918). A plain reading of
section 11 also establishes that the framers of the Constitution
intended that an individual could not be arbitrarily deprived of
effective remedies designed to protect basic individual rights.
A constitutional guarantee of access to the courthouse was not
intended by the founders to be an empty gesture; individuals
are also entitled to a remedy by “due course of law” for



injuries to “person, property, or reputation.” 1



The New Hampshire Supreme Court in referring to the history
of that state's similarly worded open courts provision stated
that it was intended to secure adequate remedies for violated



rights. 2  The court stated:



The concept of allowing a reasonable period of time for suit
to be brought after the cause of action arises is not new in
our law, for along with “substantive rights, the first settlers
brought over the individual rights of adequate remedy and
convenient procedure.” State v. Saunders, 66 N.H. 39, 74,
25 A. 588, 589 (1889). Thus, the “right to an adequate
remedy [exists] for the infringement of a right derived from
the unwritten law.” Id., 25 A. at 589. When it came time
to establish a post-revolution form of government, the first
part of our Constitution [which included an open courts
provision] was devoted to chronicling our inherent rights.
Heath v. Sears, Roebuck & Co., 123 N.H. 512, 464
A.2d 288, 294 (1983). Accord Lankford v. Sullivan, Long
& Hagerty, Ala., 416 So.2d 996 (1982); Kennedy v.
Cumberland Engineering Co., Inc., R.I., 471 A.2d 195
(1984); Nelson v. Krusen, Tex., 678 S.W.2d 918 (1984).
Compare Kenyon v. Hammer, 142 Ariz. 69, 688 P.2d 961
(1984).



A.



Defining the scope of the constitutional protection that section
11 affords individual substantive rights is a task of the
utmost delicacy and requires a careful consideration of other
important, and sometimes competing, constitutional interests.



The meaning of section 11 must be taken not only from
its history and plain language, but also from its functional
relationship to other constitutional provisions. Section 11 and
the Due Process Clause of Article I, section 7 are related
both in their historical origins and to some extent in their
constitutional functions. To a degree, the two provisions are
complementary and even overlap, but they are not wholly
duplicative. Both act to restrict the powers of both the courts
and the Legislature. See Masich v. United States Smelting,
Refining & Mining Co., 113 Utah 101, 191 P.2d 612, 623–24,
appeal dismissed, 335 U.S. 866, 69 S.Ct. 138, 93 L.Ed. 411
(1948); Nelson v. Smith, 107 Utah 382, 154 P.2d 634, 637–38
(1944); Brown v. Wightman, 47 Utah 31, 151 P. 366, 366–67
(1915); Saylor v. Hall, Ky., 497 S.W.2d 218 (1973).



The law in this state, as it is elsewhere, is that “no one has a
vested right in any rule of law” under either the open courts
or the due process provisions of the Utah Constitution. *676
Masich v. United States Smelting, Refining & Mining Co.,
supra, 113 Utah at 124, 191 P.2d at 624. See also Usery v.
Turner Elkhorn Mining Co., 428 U.S. 1, 16, 96 S.Ct. 2882,
2892, 49 L.Ed.2d 752 (1976); Second Employers' Liability
Cases, 223 U.S. 1, 50 (1912); Thornton v. Mono Mfg. Co.,
99 Ill.App.3d 722, 54 Ill.Dec. 657, 661, 425 N.E.2d 522, 526
(1981); Rosenberg v. Town of North Bergen, 61 N.J. 190, 293
A.2d 662, 667 (1972); Lamb v. Wedgewood South Corp., 308
N.C. 419, 302 S.E.2d 868, 882 (1983). Cf. Duke Power Co.
v. Carolina Environmental Study Group, Inc., 438 U.S. 59,
88, 98 S.Ct. 2620, 2638, 57 L.Ed.2d 595 (1978); Martinez v.
California, 444 U.S. 277, 282 n. 5, 100 S.Ct. 553, 557 n. 5,
62 L.Ed.2d 481 (1980).



[4]  Specifically, neither the due process nor the open courts
provision constitutionalizes the common law or otherwise
freezes the law governing private rights and remedies as of



the time of statehood. 3  Masich, supra, 113 Utah at 124–
25, 191 P.2d at 624. It is, in fact, one of the important
functions of the Legislature to change and modify the law that
governs relations between individuals as society evolves and
conditions require. However, once a cause of action under a
particular rule of law accrues to a person by virtue of an injury
to his rights, that person's interest in the cause of action and
the law which is the basis for a legal action becomes vested,
and a legislative repeal of the law cannot constitutionally
divest the injured person of the right to litigate the cause of
action to a judgment.  E.g., Spanish Fork Westfield Irrigation
Co. v. District Court of Salt Lake County, 99 Utah 527, 104
P.2d 353, 360 (1940); Gibbes v. Zimmerman, 290 U.S. 326,
332, 54 S.Ct. 140, 142, 78 L.Ed 342 (1933); Pritchard v.
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Norton, 106 U.S. 124, 132, 1 S.Ct. 102, 107, 27 L.Ed. 104
(1882); Lamb v. Wedgewood South Corp., supra, 302 N.E.2d
at 888.



Necessarily, the Legislature has great latitude in defining,
changing, and modernizing the law, and in doing so may
create new rules of law and abrogate old ones. Nevertheless,
the basic purpose of Article I, section 11 is to impose some
limitation on that power for the benefit of those persons who
are injured in their persons, property, or reputations since they
are generally isolated in society, belong to no identifiable
group, and rarely are able to rally the political process to their
aid. Cf. Rosin v. Lidgerwood Mfg. Co., 89 App.Div. 245, 86
N.Y.S. 49 (1903).



Beech's contention that section 11 is only a “philosophical
statement” that imposes no limitations on legislative power
is unacceptable. If the legislative prerogative were always
paramount, and the Legislature could abolish any or all
remedies for injuries done to a person, his property, or
reputation, section 11 would be a useless appendage to the
Constitution. The very assertion that section 11 is only a
“philosophical statement” is necessarily inconsistent with the
premise of a written constitution which was intended to be,
and is, a statement of positive law that limits the powers of
government. Article I, section 26 rivets section 11, and all the
other rights in the Declaration of Rights, into the fundamental
law of the State and makes them enforceable in a court of
law. Article I, section 26 declares that “the provisions of
this constitution are mandatory and prohibitory unless by
express words they are declared to be otherwise.” The rights
protected by section 11 are not declared to be other than
“mandatory and prohibitory.” The South Dakota Supreme
Court stated the view to which we subscribe in Daugaard v.
Baltic Cooperative Building Supply Ass'n, S.D., 349 N.W.2d
419, 425 (1984):



Our constitution ... is solid core upon
which all our state laws must be
premised. Clearly and unequivocably,
our constitution directs that the courts
of *677  this state shall be open to the
injured and oppressed. We are unable
to view this constitutional mandate as
a faint echo to be skirted or ignored.
Our constitution is free to provide
greater protections for our citizens
than are required under the federal



constitution.... Our constitution has
spoken, and it is our duty to listen.



On the other hand, section 11 rights are not always paramount,



either. 4  They do not sweep all other constitutional rights and
prerogatives before them. They, too, like many constitutional
rights, must be weighed against and harmonized with
other constitutional provisions. The accommodation of
competing, and sometimes clashing, constitutional rights and
prerogatives is a task of the greatest delicacy, although a
common and necessary one in constitutional adjudication. For
example, the right to protection of a person's reputation must
be accommodated to the right of others to speak freely. See
Seegmiller v. KSL, Inc., Utah, 626 P.2d 968, 973 (1981). The
right to protection of one's property cannot defeat the power of
the state to condemn private property by the power of eminent
domain or to enact zoning regulations which may affect the
value of private property. See Article I, section 22. The right
to the protection of one's person must yield to the public's
right to enforcement of the criminal laws. Similarly, legal
causes of action which provide remedies that protect section
11 interests may, in some cases, have to yield to the power of
the Legislature to promote the public health, safety, morals,



and welfare. 5



For example, the Legislature has abolished certain common
law remedies for personal injuries and substituted other
remedies pursuant to the Workmen's Compensation Act and
the Occupational Disease Act. These remedies are different
from, and in some ways, broader than, the common law
remedies they displace. See Masich, supra, 113 Utah at
124, 191 P.2d at 624. The Legislature has also substituted a
nonjudicial remedy for certain kinds of damages caused by
personal injuries sustained in automobile accidents. The Utah
No-Fault Automobile Insurance Act, U.C.A., 1953, § 31–41–
1, et seq., provides an insurance remedy for special damages
in lieu of a common law remedy.



B.



A number of states have enacted products liability, medical
malpractice, and architects and builders statutes of repose.
The statutes have been attacked on various constitutional
grounds, including state and federal equal protection of the
laws provisions and state open courts provisions. Several
state supreme courts have held that statutes of repose
violate open courts provisions. E.g., Lankford v. Sullivan,
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Long & Hagerty, Ala., 416 So.2d 996 (1982) (products
liability statute of repose); Kenyon v. Hammer, 142 Ariz.



69, 688 P.2d 961 (1984) (dictum, medical malpractice); 6



Diamond v. E.R. Squibb & Sons, Fla., 397 So.2d 671 (1981)



(products liability); 7  Overland *678  Construction Co. v.
Sirmons, Fla., 369 So.2d 572 (1979) (engineers, architects
and builders statute of repose); Saylor v. Hall, Ky., 497
S.W.2d 218 (1973) (builders statute of repose); Heath v.
Sears, Roebuck & Co., 123 N.H. 512, 464 A.2d 288 (1983)
(products liability statute of repose); Daugaard v. Baltic
Cooperative Building Supply Ass'n, S.D., 349 N.W.2d 419
(1984) (architects and builders statute of repose); Kennedy
v. Cumberland Engineering Co., R.I., 471 A.2d 195 (1984)
(products liability statute of repose); Nelson v. Krusen, Tex.,
678 S.W.2d 918 (1984) (medical malpractice statute of
repose); Phillips v. ABC Builders, Inc., Wyo., 611 P.2d 821
(1980) (builders statute of repose violative of open courts
and equal protection provisions). For cases holding statutes
of repose unconstitutional on equal protection grounds, see,
e.g., Shibuya v. Architects Hawaii Ltd., 65 Hawaii 26, 647
P.2d 276 (1982) (architects and builders statute of repose);
Fujioka v. Kam, 55 Hawaii 7, 514 P.2d 568 (1973) (architects
and builders statute of repose); Loyal Order of Moose, Lodge
1785 v. Cavaness, Okl., 563 P.2d 143 (1977) (architects and
builders statute of repose); Broome v. Truluck, 270 S.C. 227,
241 S.E.2d 739 (1978) (architects and builders statute of
repose); Kallas Millwork Corp. v. Square D Co., 66 Wis.
2d 382, 225 N.W.2d 454 (1975) (architects, engineers, and
designers statute of repose).



On the other hand, a number of cases have held statutes of



repose constitutional under open courts provisions. 8  E.g.,
Thornton v. Mono Mfg. Co., 99 Ill.App.3d 722, 54 Ill.Dec.
657, 425 N.E.2d 522 (1981) (products liability statute of
repose); Dague v. Piper Aircraft Corp., 275 Ind. 520, 418
N.E.2d 207 (1981) (products liability statute of repose);
Tetteroton v. Long Mfg. Co., 314 N.C. 44, 332 S.E.2d 67
(1985) (products liability statute of repose); Davis v. Whiting
Corp., 66 Or.App. 541, 674 P.2d 1194 (1984) (products
liability statute of repose).



In our view, the cases holding products liability statutes of
repose constitutional under state open courts or remedies
provisions have all but read those constitutional provisions
out of their respective constitutions, at least insofar as they
provide substantive, as opposed to procedural, protections.
A leading case holding a products liability statute of repose
constitutional under such a provision is Dague v. Piper
Aircraft Corp., 275 Ind. 520, 418 N.E.2d 207 (1981). The



court relied on the general principle that one of the functions
of the legislative power is “to remedy defects in the common
law as they develop, and to adapt to the change of time and
circumstance.” Id. 418 N.E.2d at 213. The court also relied
heavily on the usual deference that courts accord legislative
enactments by way of a presumption of constitutionality.
Id. We agree with and affirm those principles as general
propositions, but we do not agree that a proper constitutional
analysis of section 11 can be made on those principles
alone. We are simply not at liberty to eviscerate a mandatory
provision of our Declaration of Rights by limiting our analysis
to those principles alone. That kind of analysis would result
in the legislative power prevailing in every case,  *679  and
would deprive the constitutional rights embraced in section 11
of any meaningful content or force. If we are free to refuse to
give substance and meaning to section 11 because it stands in
tension with the power of the Legislature to adjust conflicting
interests and values in society, we could as well emasculate
every provision in the Declaration of Rights by the same
method of analysis. We decline to do that.



Rosenberg v. Town of North Bergen, 61 N.J. 190, 293 A.2d
662 (1972), is also a leading case for the position that a statute
of repose is constitutional. Although it was not decided under
an “open courts” provision, it is frequently relied upon by
those courts which have sustained the validity of statutes of
repose against challenges under open courts provisions. The
reasoning in Rosenberg%i proceeds in part on the universally
accepted principles that legislative power must have broad
latitude and its enactments must be extended a presumption of
constitutionality. In addition, the court argued that a statute
of repose does not abrogate a cause of action, and therefore
does not destroy it before it can arise. The statute, according
to the court, merely defines the time during which a cause of
action exists. By definition, then, when that time expires, no
cause of action exists, and none is therefore abrogated. The
injured party simply has no cause of action, and the injury



done him is damnum absque injuria. 9



We reject this view because it begs the question. The question,
in our view, is whether there is a remedy by due course
of law, and that question is not answered by arguing that
a cause of action is not abrogated but is only defined to
be temporally limited. In short, the constitutional protection
cannot be evaded by the semantic argument that a cause of
action is not cut off but only defined to exist for a specified
period of time.
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To a degree, the open courts provision is an extension of the
due process clause. Indeed, the open courts provision and the
due process clause also have an overlapping function, to some
extent, with respect to the abrogation of causes of action. If
the Legislature were to abolish all causes of action for injuries
to one's person or property caused by defective products and
provide no substitute equivalent remedy, we have little doubt
that that would violate section 11, and perhaps even the due
process clause of Article I, section 7. In Masich v. United
States Smelting & Refining Co., 113 Utah 101, 125, 191 P.2d
612, 624 (1948), the Court stated:



Assuming the legislature can abolish
the common law right of action for
negligence, must it return a substitute
right to each and every employee in
some way affected by the abrogation
to meet the test of constitutionality?
If the legislature were to abolish all
compensation and all common law
rights for negligence of an employer,
no contention could reasonably be
made that it was a proper exercise
of the police power. The reverse
would be true and pauperism with its
concomitants of vice and crime would
flourish.



Indeed, the United States Supreme Court in Wilson v.
Iseminger, 185 U.S. 55, 22 S.Ct. 573, 46 L.Ed. 804 (1902),
noted the fundamental obligation of government to provide
reasonable remedies for wrongs done persons.



Every government is under obligation
to its citizens to afford them all needful
legal remedies.... A statute could not
bar the existing rights of claimants
without affording this opportunity [to
try *680  rights in the courts]; if it
should attempt to do so, it would not be
a statute of limitations, but an unlawful
attempt to extinguish rights arbitrarily,
whatever might be the purport of its
provisions.



Id. at 62, 22 S.Ct. at 575.



The basic rule has been summarized in a leading treatise, 51
Am.Jur.2d Limitations of Actions, § 28, at 613:



It is not within the power of the
legislature, under the guise of a
limitation provision, to cut off an
existing remedy entirely, since this
would amount to a denial of justice,
and, manifestly, an existing right
of action cannot be taken away by
legislation which shortens the period
of limitation to a time that has already
run.



(Footnotes omitted). But see Duke Power Co. v. Carolina
Environmental Study Group, 438 U.S. 59, 98 S.Ct. 2620,
57 L.Ed.2d 595 (1978), where the United States Supreme
Court sustained a limitation of liability provision against
due process and equal protection challenges. However, the
decision was justified at least in part on the ground that
Congress had provided for “a reasonably just substitute for
the common-law or state tort law remedies it replaces.” Id. at
88, 98 S.Ct. at 2638.



In sum, section 11 does not recede before every legislative
enactment, but neither may it be applied in a mechanical
fashion to strike every statute with which there may be
conflict. To hold every statute of repose unconstitutional
without regard to the legislative purpose could result in
a legislative inability to cope with widespread social or
economic evils. In the instant case, the Legislature has
imposed less than a total abrogation of all remedies for
injuries caused by defective products since actions are barred
only after a specified period of time has elapsed.



[5]  [6]  We hold that section 11 of the Declaration of
Rights and the prerogative of the legislature are properly
accommodated by applying a two-part analysis. First, section
11 is satisfied if the law provides an injured person an
effective and reasonable alternative remedy “by due course
of law” for vindication of his constitutional interest. The
benefit provided by the substitute must be substantially equal
in value or other benefit to the remedy abrogated in providing
essentially comparable substantive protection to one's person,
property, or reputation, although the form of the substitute
remedy may be different. See generally Masich v. United
States Smelting, Refining, & Mining Co., 113 Utah 101, 191
P.2d 612, 624 (1948); Lankford v. Sullivan, Long & Hagerty,
Ala., 416 So.2d 996 (1982); Nelson v. Krusen, Tex., 678
S.W.2d 918 (1984). See also New York Central R.R. v. White,
243 U.S. 188, 201, 37 S.Ct. 247, 252, 61 L.Ed. 667 (1917),
where the United States Supreme Court in dictum stated,
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“It perhaps may be doubted whether the State could abolish
all rights of action on the one hand, or all defenses on the
other, without setting up something adequate in their stead.”
See also Ingraham v. Wright, 430 U.S. 651, 673, 97 S.Ct.
1401, 1413, 51 L.Ed.2d 711 (1977), where the Court stated,
“Among the historic liberties so protected was a right to
be free from, and to obtain judicial relief for, unjustified



intrusions on personal security.” (Footnote omitted). 10



[7]  Second, if there is no substitute or alternative remedy
provided, abrogation of the remedy or cause of action may
be justified only if there is a clear social or economic evil to
be eliminated and the elimination of an existing legal remedy
is not an arbitrary or unreasonable means for achieving the
objective. Heath v. Sears, Roebuck & Co., 123 N.H. 512,
464 A.2d 288, 294–95 (1983); Nelson v. Krusen, Tex., 678
S.W.2d 918 (1984). See generally Note, The Fairness and
Constitutionality of Statutes of Limitations for Toxic Tort



*681  Suits, 96 Harv.L.Rev. 1683, 1692 (1983). For the
reasons stated below, we hold that the elimination of all
causes of action after the period specified in section 3 of the
Utah Product Liability Act is arbitrary, unreasonable, and will
not achieve the statutory objective.



C.



The objectives of the Utah Product Liability Act are set out
in section 78–15–2, which states:



Legislative finding and declarations—Purpose of act.—
(1) The legislature finds and declares that the number
of suits and claims for damages and the amount of
judgments and settlements arising from defective products
has [sic] increased greatly in recent years. Because of
these increases, the insurance industry has substantially
increased the cost of product liability insurance. The effect
of increased insurance premiums and increased claims has
increased product cost through manufacturers, wholesalers
and retailers passing the cost of premiums to the consumer.
Further, certain product manufacturers are discouraged
from continuing to provide and manufacture such products
because of the high cost and possible unavailability of
product liability insurance.



(2) In view of these recent trends, and for the purpose
of alleviating the adverse effects which these trends are
producing in the manufacturing industry, it is necessary to
protect the public interest by enacting measures designed



to encourage private insurance companies to continue to
provide product liability insurance.



(3) In enacting this act, it is the purpose of the legislature
to provide a reasonable time within which actions may be
commenced against manufacturers, while limiting the time
to a specific period for which product liability insurance
premiums can be reasonably and accurately calculated;
and to provide other procedural changes to expedite early
evaluation and settlement of claims.



There are several reasons why section 3 of the Act is
unreasonable and arbitrary and will not further the statutory
objectives.



1. The six- and ten-year periods in the Act are arbitrary
because they apply to all kinds of products, irrespective
of their useful life. The statute does not even purport to
approximate an average expected life of the products covered,
nor is it based on products that have presented particular
safety difficulties. It applies alike to toasters, automobiles,
road graders, and prescription drugs.



2. The Utah Product Liability Act was drafted and sponsored
by the Utah Manufacturers' Association, composed of
approximately 500 members. Note, The Utah Product
Liability Limitation of Action: An Unfair Resolution of
Competing Concerns, 1979 Utah L.Rev. 149 (“Note”). An
informal survey of the Association based on questionnaires
sent to its members indicated that only one member reported
having a products liability claims made against it. Id. at 151.
Indeed, prior to passage of the Act, this Court had not even
ruled that strict liability for product defects was a cognizable



cause of action in this state. 11  Notwithstanding the apparent
absence of any significant product liability litigation in Utah,
the Legislature based the statute on a finding that the number
of claims for damages arising from defective products has
increased greatly in recent years. See U.C.A., 1953, § 78–15–
2(1). While that may have been true nationally, it does not
appear to have been the case within the state.



3. The Utah statute of repose is incapable of achieving
the avowed purpose of reducing the insurance premiums
that manufacturers must pay. Product liability insurance
premiums for Utah manufacturing companies are established
on the basis of nationwide data, not on a manufacturer's
*682  experience in Utah. Note, at 151. “Although assuring



the availability of reasonably priced products liability
insurance is an admirable goal, it will not be accomplished or
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even furthered by limiting access to courts in this state where
such access is seldom sought.” Id.



Section 101(D) of the Model Uniform Product Liability Act
which was proposed by the United States Department of
Commerce, confirms the point:



Product liability insurance rates
are set on the basis of
countrywide, rather than individual
state, experience. Insurers utilize
countrywide experience because a
product manufactured in one state can
readily cause injury in any one of the
other states, the District of Columbia,
or the Commonwealth of Puerto Rico.
One ramification of this practice is that
there is little an individual state can
do to solve the problems caused by
product liability.



44 Fed.Reg. 62,714, 62,716 (Oct. 31, 1979). The findings
supporting section 101 of the Model Act indicate that studies
performed by the states of Maine and Georgia concluded
that individual state tort reforms would do little to affect
product liability premiums and would not stabilize product
liability insurance rates. 44 Fed.Reg. 62,714, 62,716–17 (Oct.
31, 1979).  Lankford v. Sullivan, Long & Hagerty, Ala., 416
So.2d 996, 1003 (1982), held that there was “not a sufficient
relationship between the statute and the perceived social evil
to sustain the statute.” Heath v. Sears, Roebuck & Co., 123
N.H. 512, 464 A.2d 288, 294 (1983), also held to the same
effect, and, in addition, observed that whatever insurance
crisis had existed, had abated. Furthermore, we note that since
this State adopted the doctrine of strict liability in product
liability cases, Ernest W. Hahn, Inc. v. Armco Steel Co., Utah,
601 P.2d 152, 158 (1979), the number of cases that have
reached this Court based on a manufacturer's strict liability
has been almost negligible.  Pate v. Marathon Steel Co., Utah,
692 P.2d 765 (1984); Barson v. E.R. Squibb & Sons, Inc.,
Utah, 682 P.2d 832 (1984); DCR Inc. v. Peak Alarm Co.,
Utah, 663 P.2d 433 (1983); Mulherin v. Ingersoll-Rand Co.,
Utah, 628 P.2d 1301 (1981).



4. The number of claims barred would not be sufficient to
affect insurance premium rates in any event. The Federal
Interagency Task Force was established by the Economic
Policy Board of the White House as a result of manufacturers'
claims that a product liability crisis had developed and
rendered product liability insurance unaffordable and even



unavailable. The Task Force undertook a comprehensive
study of the issue during 1976 and 1977 and found that:



[p]roduct liability insurance is
usually provided on what is called
‘occurrence’ basis, whereby coverage
is provided for all product-related
damages that occur during the
policy period. Neither the time of
manufacture of the product nor
the time at which the claim is
made determines whether the policy
provides coverage.



Interagency Task Force on Product Liability, U.S. Dep't.
of Commerce, Final Report V–5 (1977). More important
is the fact that only 2.6% of the products involved in
product liability actions were purchased more than six years
prior to the event causing personal injury, according to
a study conducted by the Insurance Services Office, an
insurance industry-sponsored agency. Insurance Services
Office, Product Liability Closed Claim Survey: A Technical
Analysis of Survey Results, at 83 (1977) (cited in Note, supra,
at 151).



Because rates are set on an “occurrence” basis, one student of
products liability insurance has observed:



Although a statute of repose certainly
would reduce recoveries by persons
injured by products, there may not be
a corresponding reduction in insurance
premium rates. An eight- to ten-
year statute of repose, for example,
would be too long to improve the
predictability of insurance claims.



(Footnotes omitted). McGovern, *683  The Variety, Policy



and Constitutionality of Product Liability Statutes of Repose,
30 Am.U.L.Rev. 579, 595 (1981). In short, the number of
cases arising after the statutory 6-year period is insignificant
and, at best, would have a negligible effect on insurance rates
generally.



5. The Utah statute of repose is likely to provide less incentive
to manufacturers to take adequate safety precautions in the
manufacture and design of products having a useful life of
more than six years, thereby increasing the already substantial
number of persons who have been injured or killed by
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shoddy design or workmanship. Thus, the statute may well be
counterproductive in terms of public safety.



[8]  In sum, we conclude that the Utah statute of repose does
not reasonably and substantially advance the stated purpose of
the statute. See Lankford v. Sullivan, Long & Hagerty, supra,
416 So.2d at 1003; Heath v. Sears & Roebuck Co., supra,
464 A.2d at 295. Its effect in that regard is more “fanciful
than real,” Malan v. Lewis, Utah, 693 P.2d 661, 673 (1983),
and whatever beneficial effects may accrue from the statute
of repose do not justify the denial of the rights protected by
Article I, section 11.



D.



Prior Utah cases which have addressed the constitutionality of
other statutes of repose are not inconsistent with our holding
in this case. Allen v. Intermountain Health Care, Inc., Utah,
635 P.2d 30 (1981), sustained the constitutionality of the
Medical Malpractice Act statute of repose against challenges
based on Utah's equal protection of the laws provision, Article
I, section 24, and the Utah constitutional prohibition against
enactment of special laws, Article VI, section 26. No issue
was raised as to the constitutionality of the statute under
Article I, section 11. Beyond that, there was no showing
that the legislative purpose in enacting the statute would not
be achieved. Compare Malan v. Lewis, Utah, 693 P.2d 661
(1984), holding that the Utah guest statute violated the state
equal protection of the laws provision, in part because the
discrimination made by the statute did not have a rational and
substantial effect in furthering the supposed objective of the
act and was therefore unconstitutionally discriminatory.



Good v. Christensen, Utah, 527 P.2d 223 (1974), sustained
the constitutionality of a seven-year statute of repose intended
to protect architects and builders. The Court observed that
a person injured by a defect in a building would still have
a remedy against an owner of the building and perhaps
others. In sustaining the statute, the Court declined to make
any analysis of the constitutional claims raised. It simply
made the conclusionary statement that the attack on the
“constitutionality of the statute ... [was] without merit.” Id. at
225. Whether the Court in fact addressed the merits of Article
I section 11 is speculative, and the ruling, therefore, has little
persuasive effect here.



IV. ARTICLE XVI, SECTION 5: WRONGFUL DEATH



Unlike the general language of the open courts provision
in Article I, section 11, Article XVI, section 5 specifically
endows a wrongful death cause of action with constitutional
protection that, in a sense, is a particularized application of
the open courts provision. The right protected by Article XVI,
section 5 is not subject to the same kind of balancing analysis
required by Article I, section 11. Article XVI, section 5 states:



The right of action to recover damages
for injuries resulting in death, shall
never be abrogated, and the amount
recoverable shall not be subject to
any statutory limitation, except in
cases where compensation for injuries
resulting in death is provided for by
law.



This provision was based on the enactment of Lord
Campbell's Act in 1846 in England to remedy a defect in
the common law. See Jones v. Carvell, Utah, 641 P.2d 105,
107 (1982). The Act spread to this country, was enacted
essentially in its present form in the Territory of Utah, and
was then included in the Utah Constitution at statehood. The
Journal of Constitutional *684  Proceedings sheds little light
on Article XVI, section 5, but a brief history of our provision
was adumbrated in Jones v. Carvell, supra, 641 P.2d at 107.
The provision was deemed to be a bar to the exclusive death
benefit provisions of the Workmen's Compensation Act, and
in 1920, Article XVI, section 5 was amended to add the last
phrase to permit the workers' compensation laws to provide
compensation for the death of a worker in lieu of a negligence
action for wrongful death to recover damages. See Halling v.
Industrial Commission, 71 Utah 112, 263 P. 78, 80 (1927).
It is only because of the constitutional amendment that the
death benefit provisions of the Workmen's Compensation Act
have been held constitutional. See Henrie v. Rocky Mountain
Packing Corp., 113 Utah 415, 196 P.2d 487, 492 (1948);
Garfield Smelting Co. v. Industrial Commission, 53 Utah 133,
178 P. 57 (1918). However, to the extent one does not qualify
as a “dependent” for death benefits under the Compensation
Act, he may still have a wrongful death cause of action for
damages. See generally Star v. Industrial Commission, Utah,
615 P.2d 436, 438 (1980); Oliveras v. Caribou-Four Corners,
Inc., Utah, 598 P.2d 1320 (1979).
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[9]  [10]  Recently, in Malan v. Lewis, Utah, 693 P.2d
661 (1984), we referred to Article XVI, section 5 of the
Constitution and observed that that provision seemed to
“compel the conclusion that the [Utah] Guest Statute is
unconstitutional insofar as it purports to bar the heirs of
a guest killed as a result of a driver's negligence from
bringing a wrongful death action against the host driver.” Id.
at 667. The plain meaning of the constitutional provision,
as the above cases implicitly recognize, is to prevent the
abolition of the right of action for a wrongful death, “whether
in a wholesale or piecemeal fashion.” Id. Although this
interpretation of Article XVI, section 5 of the Constitution
was only part of the reasoning in Malan and therefore only
dictum, it is nevertheless consistent with the plain meaning
of the constitutional provision and prior law, and sustains
our conclusion that the plain meaning of the constitutional
provision cannot be harmonized with the statute of repose in
this case.



Our conclusion is also supported by an opinion of the
Oklahoma Supreme Court which considered whether a statute
of repose in a wrongful death action was lawful under a
constitutional provision almost identical to ours. Roberts v.
Merrill, Okl., 386 P.2d 780 (1963), held unconstitutional an
Oklahoma statute which abolished the right to file a wrongful
death action five years after the occurrence of an accident
since the death which gave rise to the cause of action did
not occur until sometime later. The Oklahoma Supreme Court
held that the plain language of the Oklahoma Constitution
rendered the Legislature “powerless to abrogate the right of
action, which is the right to effectively pursue a remedy,
except by supplying to the designated beneficiaries under [the
Oklahoma Workmen's Compensation Act] a new form of
compensation.” Id. at 783 (emphasis in original). The court
stated:



The limitation provisions contained in [the challenged
statute] place a condition upon the right [to bring a
wrongful death claim] itself in that they extinguish the
claim before it arises and precludes [sic] the beneficiary
from effectively pursuing the statutory remedy.



....



In the case at bar, we are not concerned with the question
of the general legislative power to regulate procedure
governing the prosecution of death benefit rights, but with a
restrictive condition which operates to abridge or abrogate
the right itself to that class of persons whose decedents
die later than the maximum period allowed to intervene



between injury and demise. Such restriction, which bars
the right to effectively pursue a remedy, is beyond the
legislative authority.



....



... It suffices to say that the cited section of the Constitution
now, as before, absolutely prohibits the abrogation of “[t]he
right of action to recover damages *685  for injuries
resulting in death.” The “right of action”—a term far from
synonymous with “cause of action”—means the right to
effectively pursue an available remedy in a suitable forum
whether successfully or not.



Id. at 785–86.



In Ludwig v. Johnson, 243 Ky. 533, 49 S.W.2d 347 (1932),
the Kentucky Court of Appeals, construing a Kentucky
constitutional provision also virtually identical to Article
XVI, section 5 of the Utah Constitution, held that the
Kentucky automobile guest statute was unconstitutional
because it took “away the right to recover for death resulting
from negligence, or wrongful act amounting to anything less
than an intentional act, and to that extent it clearly contravenes
section 241 of the Constitution.” Id. 49 S.W.2d at 349. The
Kentucky court relied upon its prior opinion in Howard's
Adm'r v. Hunter, 126 Ky. 685, 104 S.W. 723, 724 (1907),
where it stated:



It was the manifest intention of
the constitutional provision quoted to
allow an action to be maintained
whenever the death of a person was
caused by the negligent or wrongful
act of another and it is not within
the power of the Legislature to deny
this right of action. The section is
as comprehensive as language can
make it. The words “negligence” and
“wrongful act” are sufficiently broad
to embrace every degree of tort that
can be committed against the person.



Ludwig v. Johnson, 49 S.W.2d at 349. See also Rosin v.
Lidgerwood Mfg. Co., 89 App.Div. 245, 86 N.Y.S. 49 (1903).



The defendant argues that the Utah Product Liability Act
is not in conflict with Article XVI, section 5 because “the
Legislature did not repeal the wrongful death statute.” The
argument is that the Legislature is free to establish defenses
and limitations to the liability arising from wrongful conduct
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which causes a death “so long as it does not thereby repeal
or emasculate the statute.” According to the defendant, the
instant statute only eliminates recovery in reasonably limited
and well-defined circumstances and is therefore within
the legislative power and not subject to the constitutional
provision.



The defendant's argument is an invitation to rewrite the
Constitution. If the constitutional provision means only that
the Legislature may not directly repeal the wrongful death



statute itself but may nullify the act, 12  in whole or in part,
by indirect means, it lies within the power of the Legislature
to circumvent Article XVI, section 5 at will. Constitutional
rights do not hang from such gossamer threads. Clearly,
the Legislature may enact reasonable procedures for the
enforcement of wrongful death actions and may provide
for reasonable defenses that are not inconsistent with the
fundamental nature of the wrongful death action itself. See



generally, Van Wagoner v. Union Pacific Railroad Co.,
112 Utah 189, 186 P.2d 293, 303 (1947). But it is the
Constitution that grants the right to bring a wrongful death
action to all persons, and that right may not be defeated on
the wholly fortuitous event of how soon a death occurs after
the manufacture or first sale of a product.



Finally, the defendant argues that the Utah Product
Liability Act only places reasonable limitations on wrongful
death actions and restricts recovery to certain reasonable
circumstances. In light of our discussion of the open courts
provision, that argument is without merit. Furthermore, the
argument ignores the plain language of Article XVI, section
5, and exceeds whatever powers Article XVI, section 5 leaves
to the Legislature.



V. SEVERABILITY



Having held section 78–15–3 unconstitutional, we address the
question whether the remainder of the Utah Product Liability
Act is severable from section 3, since the *686  issue will no



doubt arise when the case is tried. 13



[11]  “Severability, where part of an act is unconstitutional,
is primarily a matter of legislative intent[,]” Salt Lake City
v. International Ass'n of Firefighters, Utah, 563 P.2d 786,
791 (1977), which generally is determined by whether the
remaining portions of the act can stand alone and serve a
legitimate legislative purpose. As demonstrated above, the
Act will not achieve the purposes set forth in section 78–15–2.
We cannot conclude that the Legislature would have enacted
sections 4 through 6 without section 3. We therefore hold the
Act nonseverable, and sections 4 through 6 invalid, especially
in light of the restrictions this Court has already placed on
strict liability.



[12]  In sum, we hold that section 78–15–3 is
unconstitutional under Article I, section 11 and also under
Article XVI, section 5 as applied to the facts of this case.
The remainder of the Utah Product Liability Act, not being
severable from section 3, is also invalid.



Reversed and remanded for further proceedings. Costs to
appellant.



HALL, C.J., and HOWE, and DURHAM, JJ., concur.



ZIMMERMAN, J., does not participate herein.



All Citations
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Footnotes
1 We do not mean to say, however, that section 11 requires only a judicial remedy for the protection of “person, property



or reputation.” The term “due course of law” may permit nonjudicial type remedies in lieu of judicial remedies as long as
other constitutional provisions are not violated and the remedy provided is reasonable and equitable.



2 Part 1, article 14 of the New Hampshire Constitution provides: “Every subject of this state is entitled to a certain remedy, by
having recourse to the laws, for all injuries he may receive in his person, property, or character; to obtain right and justice
freely, without being obliged to purchase it; completely, and without any denial; promptly, and without delay; conformably
to the laws.” N.H.Rev.Stat.Ann., 1970, vol. 1, p. 63.



3 Nevertheless, the Legislature does not have the power to abolish all rights of action for injuries to one's person. In Masich,
supra, 113 Utah at 124, 191 P.2d at 624, this Court stated that if the Legislature were to abolish all negligence actions
against employers and provide no substitute remedy, the Workmen's Compensation Act would be unconstitutional. To
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some extent, therefore, the common law at the time of statehood provides at least a measure of the kinds of legal rights
that the framers must have had in mind for the protection of life, property, and reputation.



4 The term “rights,” when used with reference to section 11, is used loosely. Section 11 protects remedies by due course
of law for injuries done to the substantive interests of person, property, and reputation. What section 11 is primarily
concerned with is not particular, identifiable causes of action as such, but with the availability of legal remedies for
vindicating the great interest that individuals in a civilized society have in the integrity of their persons, property, and
reputations.



5 Obviously, section 11 rights also are subject to reasonable rules of procedure for the adjudication of these and all other
rights.



6 The Arizona Constitution, Article XVIII, section 6 provides: “The right of action to recover damages for injuries shall never
be abrogated, and the amount recovered shall not be subject to any statutory limitation.” Compared with the language in
Article I, section 11 of the Utah Constitution and all other state open courts provisions of which we are aware, the Arizona
provision is more rigid and specific in establishing an individual's constitutional right to recover damages for injuries.
Ariz.Rev.Stat.Ann., 1984, vol. 1A, at 351.



7 The Florida Supreme Court originally required a “compelling state interest” to justify a products liability statute of repose
under Florida's open courts provision. Purk v. Federal Press Co., Fla., 387 So.2d 354 (1980). Because of problems
caused by that strict interpretation, the court modified the standard and made it more flexible. Pullum v. Cincinnati, Inc.,
Fla., 476 So.2d 657 (1985). Nevertheless, the court has specifically reaffirmed its holding in Diamond that a legislative
attempt to bar a DES victim's cause of action by a statute of repose violates Florida's open courts clause. Pullum, 476
So.2d at 659 n. “*.”



8 Professor McGovern in 1981 article, The Variety, Policy and Constitutionality of Product Liability Statutes of Repose,
30 Am.U.L.Rev. 579, 581 (1981), states that eighteen states have consistently held statutes of repose constitutional
under various kinds of constitutional attacks, that nine states have consistently held them unconstitutional, and that two
states have held both ways with respect to different kinds of statutes of repose. Since 1981, however, when that count
was made, Alabama, Arizona, Rhode Island, South Carolina, South Dakota, Texas, and now Utah have joined either
the last or the next to last of the above three categories. See Lankford v. Sullivan, Long & Hagerty, supra; Kenyon v.
Hammer, supra; Broome v. Truluck, supra; Daugaard v. The Baltic Cooperative Building Association, supra; Kennedy v.
Cumberland Engineering Co., supra; Nelson v. Krusen, supra.



9 The Nebraska Supreme Court has used an analysis similar to that in Dague and Rosenberg to sustain a statute of repose
in the face of an open courts provision in Colton v. Dewey, 212 Neb. 126, 321 N.W.2d 913, 916 (1982). However, in
subsequent cases, the court has created judicial exceptions to mitigate the harsh effects of such statutes. In Sacchi v.
Blodig, 215 Neb. 817, 341 N.W.2d 326, 330–31 (1983), the court held that insanity “tolled” the statute. Next, in Macku v.
Drackett Products Co., 216 Neb. 176, 343 N.W.2d 58, 61 (1984), the court held that infancy “tolled” the statute. Finally,
in MacMillen v. A.H. Robins Co., 217 Neb. 338, 348 N.W.2d 869, 872 (1984), the court created an exception to the
products liability statute of repose where the manufacturer fraudulently refused to warn of known hazards caused by
the Dalkon Shield.



10 In Pruneyard Shopping Center v. Robins, 447 U.S. 74, 94, 100 S.Ct. 2035, 2047, 64 L.Ed.2d 741 (1980), Justice Marshall,
in a concurring opinion, suggested that a reasonable alternative remedy must be provided when “core” common-law
rights are abolished. See also e.g., Brinkerhoff-Faris Trust & Savings Co. v. Hill, 281 U.S. 673, 682, 50 S.Ct. 451, 454,
74 L.Ed. 1107 (1930); Crane v. Hahlo, 258 U.S. 142, 147, 42 S.Ct. 214, 215, 66 L.Ed. 514 (1922).



11 This Court adopted the doctrine of strict liability in 1979 in Ernest W. Hahn v. Armco Steel Co., Utah, 601 P.2d 152 (1979).



12 Article XVI, section 5 has been implemented by U.C.A., 1953, § 78–11–6 and § 78–11–7.



13 The remaining sections, § 78–15–4 through –6, read as follows:
78–15–4. Prayer for damages.—No dollar amount shall be specified in the prayer of a complaint filed in a product
liability action against a product manufacturer, wholesaler, or retailer. The complaint shall merely pray for such
damages as are reasonable in the premises.
78–15–5. Alteration or modification of product after sale as substantial contributing cause—Manufacturer or seller
not liable.—No manufacturer or seller of a product shall be held liable for any injury, death or damage to property
sustained as a result of an alleged defect, failure to warn or protect or failure to properly instruct, in the use or misuse
of that product, where a substantial contributing cause of the injury, death or damage to property was an alteration
or modification of the product, which occurred subsequent to the sale by the manufacturer or seller to the initial user
or consumer, and which changed the purpose, use, function, design or intended use or manner of use of the product
from that for which the product was originally designed, tested or intended.
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78–15–6. Defect or defective condition making product unreasonably dangerous—Rebuttable presumption.—In any
action for damages for personal injury, death, or property damage allegedly caused by a defect in a product:
(1) No product shall be considered to have a defect or to be in a defective condition, unless at the time the product
was sold by the manufacturer or other initial seller, there was a defect or defective condition in the product which
made the product unreasonably dangerous to the user or consumer.
(2) As used in this act, “unreasonably dangerous” means that the product was dangerous to an extent beyond which
would be contemplated by the ordinary and prudent buyer, consumer or user of that product in that community
considering the product's characteristics, propensities, risks, dangers and uses together with any actual knowledge,
training, or experience possessed by that particular buyer, user or consumer.
(3) There is a rebuttable presumption that a product is free from any defect or defective condition where the alleged
defect in the plans or designs for the product or the methods and techniques of manufacturing, inspecting and testing
the product were in conformity with government standards established for that industry which were in existence at
the time the plans or designs for the product or the methods and techniques of manufacturing, inspecting and testing
the product were adopted.
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Employer sought review of a National Labor Relations
Board order, and the Board cross-petitioned for enforcement.
The Court of Appeals for the Ninth Circuit, 660 F.2d
1335,enforced the order. Certiorari was granted. The Supreme
Court, Justice White, held that: (1) the filing and prosecution
of a well-founded lawsuit by an employer may not be
enjoined as an unfair labor practice, even if it would not have
been commenced but for the employer's desire to retaliate
against an employee for exercising protected rights; (2) it is
an enjoinable unfair labor practice to prosecute a baseless
lawsuit with the intent of retaliating against an employee; (3)
in determining whether a state-court suit lacks a reasonable
basis, the NLRB is not limited to considering the bare
pleadings, but its inquiry must be structured in a manner that
will preserve the employer's right to have a state-court jury
or judge resolve genuine material factual or state-law legal
issues pertaining to the lawsuit; and (4) it was not within the
ALJ's province, based on his own evaluation of the evidence,
to determine that the libel and business-interference counts in
the employer's state-court suit were in fact without merit.



Vacated and remanded.



Justice Brennan filed a concurring opinion.



West Headnotes (12)



[1] Labor and Employment
Litigation



Although National Labor Relations Act's
provisions guaranteeing employees the
enjoyment of their rights to unionize, engage in
concerted activity and utilize NLRB's processes
without fear of coercion or retaliation by
their employer are to be liberally construed,
countervailing considerations against allowing
NLRB to condemn filing of suit as unfair
labor practice include First Amendment right of
access to courts and states' compelling interests
in maintaining domestic peace and protecting
their citizens' health and welfare. National Labor
Relations Act, §§ 7, 8(a)(1, 4), 10(j), as amended,
29 U.S.C.A. §§ 157, 158(a)(1, 4), 160(j);
U.S.C.A. Const.Amend. 1.
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[2] Labor and Employment
Activities of employer in general



Filing and prosecution of well-founded lawsuit
by employer against employee may not be
enjoined as an unfair labor practice, even if
it would not have been commenced but for
employer's desire to retaliate against employee
for exercising protected rights. National Labor
Relations Act, §§ 7, 8(a)(1, 4), 10(j), as amended,
29 U.S.C.A. §§ 157, 158(a)(1, 4), 160(j);
U.S.C.A. Const.Amend. 1.
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[3] Labor and Employment
Activities of employer in general



It is an enjoinable unfair labor practice to
prosecute a baseless lawsuit with the intent of
retaliating against an employee for the exercise
of protected rights; such suits are not within
scope of First Amendment protection and state
interests in maintaining domestic peace and
protecting citizens' health and welfare do not
enter into play when suit has no reasonable basis.
National Labor Relations Act, §§ 7, 8(a)(1, 4),
10(j), as amended, 29 U.S.C.A. §§ 157, 158(a)
(1, 4), 160(j); U.S.C.A. Const.Amend. 1.
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[4] Labor and Employment
Activities of employer in general



In determining whether employer's state-court
lawsuit against employee may be enjoined
as an unfair labor practice, although NLRB's
reasonable basis inquiry need not be limited
to bare pleadings, if there is genuine issue of
material fact that turns on credibility of witnesses
or on proper inferences to be drawn from
disputed facts, it cannot be concluded that suit
should be enjoined. National Labor Relations
Act, §§ 7, 8(a)(1, 4), 10(j), as amended, 29
U.S.C.A. §§ 157, 158(a)(1, 4), 160(j).



34 Cases that cite this headnote



[5] Labor and Employment
Practices of Employees and Labor



Organizations



When employer's state-court suit against
employee presents genuine factual issues,
the employer's First Amendment interest in
petitioning the state court for redress of his
grievance, his interest in having factual dispute
resolved by jury and state's interest in protecting
health and welfare of its citizens do not permit
NLRB to usurp the traditional fact-finding
function of state-court jury or judge. National
Labor Relations Act, §§ 7, 8(a)(1, 4), 10(j),
as amended, 29 U.S.C.A. §§ 157, 158(a)(1, 4),
160(j); U.S.C.A. Const.Amend. 1.
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[6] Labor and Employment
Practices of Employer



For purposes of determining whether employer's
state-court lawsuit against employee should
be enjoined as an unfair labor practice, if
employer is able to present NLRB with evidence
that shows his lawsuit raises genuine issues
of material fact, NLRB should proceed no
further with unfair labor practice proceedings,
but should stay those proceedings until state-
court suit has been concluded. National Labor
Relations Act, §§ 7, 8(a)(1, 4), as amended, 29
U.S.C.A. §§ 157, 158(a)(1, 4).
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[7] Labor and Employment
Practices of Employer



For purposes of determining whether employer's
state-court lawsuit against employee should be
enjoined as retaliatory unfair labor practice,
while NLRB need not stay its hand in unfair
labor practice proceedings if employer's position
is plainly foreclosed as matter of law or as
otherwise frivolous, NLRB should allow such
issues to be decided by state tribunals if there is
any realistic chance that employer's legal theory
might be adopted. National Labor Relations Act,
§§ 7, 8(a)(1, 4), as amended, 29 U.S.C.A. §§ 157,
158(a)(1, 4).
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[8] Labor and Employment
Litigation



Labor and Employment
Effect of agreement or other litigation



In instance in which NLRB must allow
employer's state-court lawsuit against employee
to proceed, if employer's case in state court
ultimately proves meritorious and he has
judgment against employee, employer should
also prevail before NLRB, in that filing of
meritorious lawsuit, even for retaliatory motive,
is not an unfair labor practice. National Labor
Relations Act, §§ 7, 8(a)(1, 4), as amended, 29
U.S.C.A. §§ 157, 158(a)(1, 4).
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[9] Labor and Employment
Practices of Employer



If judgment goes against employer in its state-
court action against employee, or if suit is
withdrawn or otherwise shown to be without
merit, employer has had its day in court, interest
of state in providing forum for its citizens has
been vindicated and NLRB may then proceed
to adjudicate unfair labor practice case alleging
retaliation. National Labor Relations Act, §§ 7,
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8(a)(1, 4), as amended, 29 U.S.C.A. §§ 157,
158(a)(1, 4).



4 Cases that cite this headnote



[10] Labor and Employment
Litigation



When employer's state-court lawsuit against
employees has proved unmeritorious, NLRB is
warranted in taking that fact into account in
determining whether the suit had been filed in
retaliation for exercise of employees' protected
rights. National Labor Relations Act, §§ 7, 8(a)
(1, 4), as amended, 29 U.S.C.A. §§ 157, 158(a)
(1, 4).



13 Cases that cite this headnote



[11] Labor and Employment
Scope of inquiry



In determining whether employer's lawsuit
against employee was in retaliation for
employee's exercise of protected rights, it
was not within ALJ's province to determine
whether libel and business-interference counts
in employer's state court lawsuit were in fact
without merit. National Labor Relations Act, §§
7, 8(a)(1, 4), as amended, 29 U.S.C.A. §§ 157,
158(a)(1, 4).



13 Cases that cite this headnote



[12] Labor and Employment
Findings of Fact



NLRB's error in concluding that employer's
state-court lawsuit against employee was without
merit was not cured where, in enforcing order,
Court of Appeals ultimately relied on fact
that “substantial evidence” supported NLRB's
finding that prosecution of lawsuit violated
National Labor Relations Act. National Labor
Relations Act, §§ 7, 8(a)(1, 4), as amended, 29
U.S.C.A. §§ 157, 158(a)(1, 4).



5 Cases that cite this headnote



*731  **2163  Syllabus *



After one Helton, a waitress at petitioner's restaurant,
filed unfair labor practice charges with the National Labor
Relations Board (NLRB) alleging that she had been fired
because of her efforts to organize a union, Helton and
others, including other waitresses, picketed the restaurant
and distributed leaflets. Petitioner and three of its co-owners
then filed a suit for damages and injunctive relief against
Helton and the other demonstrators in an Arizona state court,
alleging that the defendants had harassed customers, blocked
access to the restaurant, created a threat to public safety, and
libeled plaintiffs by false statements in the leaflets. On the
following day, Helton filed a second charge with the NLRB,
alleging, inter alia, that petitioner had filed the civil suit in
retaliation for the defendants' protected, concerted activities
and the filing of charges against petitioner with the NLRB.
After a consolidated hearing on the unfair labor practice
complaints, an Administrative Law Judge (ALJ) concluded
that, “on the basis of the record and from [his] observation of
the witnesses,” the evidence failed to support the allegations
of the complaint in the state-court action, and that such action
**2164  thus lacked a “reasonable basis” and its prosecution



was retaliatory, in violation of §§ 8(a)(1) and (4) of the
National Labor Relations Act (Act). On petitioner's appeal,
the NLRB adopted, with minor exceptions, the ALJ's findings
and recommendations, and ordered petitioner to withdraw
its state-court complaint. The Court of Appeals enforced the
NLRB's order.



Held:



1. The NLRB may not halt the prosecution of a state-court
lawsuit, regardless of the plaintiff's motive, unless the suit
lacks a reasonable basis in fact or law. Retaliatory motive and
lack of reasonable basis are both essential prerequisites to the
issuance of a cease-and-desist order against a state suit. Pp.
2168–2171.



(a) The filing and prosecution of a well-founded lawsuit may
not be enjoined as an unfair labor practice, even if it would
not have been commenced but for the plaintiff's desire to
retaliate against the defendant for exercising rights protected
by the Act. The Act's provisions guaranteeing employees
the enjoyment of their rights to unionize, engage *732  in
concerted activity, and utilize the NLRB's processes without
fear of coercion or retaliation by their employer are to be
liberally construed. However, countervailing considerations





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS157&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS158&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ia09adaa89c9a11d993e6d35cc61aab4a&headnoteId=198312527900920160304030154&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Ia09adaa89c9a11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/231Hk1441/View.html?docGuid=Ia09adaa89c9a11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS157&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS158&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS158&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ia09adaa89c9a11d993e6d35cc61aab4a&headnoteId=198312527901020160304030154&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Ia09adaa89c9a11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/231Hk1796/View.html?docGuid=Ia09adaa89c9a11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS157&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS158&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ia09adaa89c9a11d993e6d35cc61aab4a&headnoteId=198312527901120160304030154&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Ia09adaa89c9a11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/231Hk1624/View.html?docGuid=Ia09adaa89c9a11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS157&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS157&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS158&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ia09adaa89c9a11d993e6d35cc61aab4a&headnoteId=198312527901220160304030154&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)








Bill Johnson's Restaurants, Inc. v. N.L.R.B., 461 U.S. 731 (1983)



103 S.Ct. 2161, 113 L.R.R.M. (BNA) 2647, 76 L.Ed.2d 277, 97 Lab.Cas. P 10,130



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4



against allowing the NLRB to condemn the filing of a suit
as an unfair labor practice include the First Amendment right
of access to the courts and the States' compelling interests in
maintaining domestic peace and protecting its citizens' health
and welfare. Thus, the NLRB's interpretation of the Act that
the only essential element of a violation by the employer is
retaliatory motive in filing a state-court suit is untenable. Pp.
2168–2170.



(b) However, it is an enjoinable unfair labor practice to
prosecute a baseless lawsuit with the intent of retaliating
against an employee for the exercise of rights protected by the
Act. Such suits are not within the scope of First Amendment
protection, and the state interests noted above do not enter into
play when the suit has no reasonable basis. Pp. 2170–2171.



2. In determining whether a state-court suit lacks a reasonable
basis, the NLRB is not limited to considering the bare
pleadings in the suit, but its inquiry must be structured in a
manner that will preserve the state plaintiff's right to have a
state-court jury or judge resolve genuine material factual or
state-law legal disputes pertaining to the lawsuit. Therefore,
if the NLRB is called upon to determine whether a suit
is unlawful prior to the time that the state court renders
final judgment, and if the state plaintiff can show that such
genuine material factual or legal issues exist, the NLRB
must await the results of the state-court adjudication with
respect to the merits of the state suit. If the state proceedings
result in a judgment adverse to the plaintiff, the NLRB may
then consider the matter further and, if it is found that the
lawsuit was filed with retaliatory intent, the NLRB may find
a violation and order appropriate relief. Pp. 2171–2172.



3. This case must be returned to the NLRB for further
consideration in light of the proper standards. It was not the
ALJ's province, based on his own evaluation of the evidence,
to determine that the libel and business-interference counts
in petitioner's state-court suit were in fact without merit.
He should have limited his inquiry to the question whether
petitioner's evidence raised factual issues that were genuine
and material. Furthermore, because, in enforcing the NLRB's
order, the Court of Appeals ultimately relied on the fact that
“substantial evidence” supported the NLRB's finding that the
prosecution of the lawsuit violated the Act, the NLRB's error
has not been cured. Pp. 2172–2173.



660 F.2d 1335 (9th Cir.1981), vacated and remanded.



Attorneys and Law Firms



*733  Lawrence Allen Katz argued the cause and filed briefs
for petitioner.



Carolyn F. Corwin argued the cause for respondent. With
her on the brief were Solicitor General Lee, Deputy Solicitor
General Wallace, Norton J. Come, Linda Sher, and Candance
M. Carroll.*



*J. Albert Woll, Laurence Gold, Michael H. Gottesman, and
Jeremiah A. Collins filed a brief for the American Federation
of Labor and Congress of Industrial Organizations as amicus
curiae urging affirmance.



Edward B. Miller, Matthew R. McArthur, and Stephen A.
Bokat filed a brief for the Chamber of Commerce of the
United States as amicus curiae.



Opinion



**2165  Justice WHITE delivered the opinion of the Court.



We must decide whether the Board may issue a cease-and-
desist order to halt the prosecution of a state court civil
suit brought by an employer to retaliate against employees
for exercising federally-protected labor rights, without also
finding that the suit lacks a reasonable basis in fact or law.



I



The present controversy arises out of a labor dispute at “Bill
Johnson's Big Apple East,” one of four restaurants owned and
operated by the petitioner in Phoenix, Arizona. It began on
August 8, 1978, when petitioner fired Myrland Helton, one of
the most senior waitresses at the restaurant. Believing that her
termination was the result of her efforts to organize a union,
she filed unfair labor practice charges against the restaurant
with the Board.



On September 20, after an investigation, the Board's General
Counsel issued a complaint. On the same day, Helton,
joined by three co-waitresses and a few others, picketed the
restaurant. The picketers carried signs asking customers to
boycott the restaurant because its management was unfair to
the waitresses. Petitioner's manager confronted the picketers
and threatened to “get even” with them “if it's the last thing
I do.” Petitioner's president telephoned the husband *734
of one of the picketing waitresses and impliedly threatened
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that the couple would “get hurt” and lose their new home if
the wife continued to participate in the protest. The picketing
continued on September 21 and 22. In addition, the picketers
distributed a leaflet that accused management of making
“[u]nwarranted sexual advances” and maintaining a “filthy
restroom for women employees.” The leaflet also stated that
a complaint against the restaurant had been filed by the Board
and that Helton had been fired after suggesting that a union
be organized.



On the morning of September 25, petitioner and three of
its co-owners filed a verified complaint against Helton and
the other demonstrators in an Arizona state court. Plaintiffs
alleged that the defendants had engaged in mass picketing,
harassed customers, blocked public ingress to and egress
from the restaurant, and created a threat to public safety.
The complaint also contained a libel count, alleging that the
leaflet contained false and outrageous statements published
by the defendants with the malicious intent to injure the
plaintiffs. The complaint sought a temporary restraining order
and preliminary and permanent injunctive relief, as well as
compensatory damages, $500,000 in punitive damages, and
appropriate further legal and equitable relief. App. 3–9. After
a hearing, the state court declined to enjoin the distribution of
leaflets but otherwise issued the requested restraining order.
App. 19–23. Expedited depositions were also permitted.
The defendants retained counsel and, after a hearing on the
plaintiffs' motion for a preliminary injunction on November
16, the court dissolved the temporary restraining order and
denied preliminary injunctive relief. App. 52.



Meanwhile, on the day after the state-court suit was filed,
Helton filed a second charge with the Board alleging
that petitioner had committed a number of new unfair
labor practices in connection with the dispute between the
waitresses and the restaurant. Among these was a charge
that petitioner had filed the civil suit in retaliation for the
defendants' protected, concerted activities, and because they
had filed *735  charges under the Act. The General Counsel
issued a complaint based on these new charges on October
23. As relevant here, the complaint alleged that petitioner,
by filing and prosecuting the state suit, was attempting to
retaliate against Helton and the others, in violation of §§ 8(a)
(1) and (4) of the National Labor Relations Act (NLRA or



Act), 29 U.S.C. §§ 158(a)(1) and (4). 1



**2166  In December 1978, an Administrative Law Judge
(ALJ) held a four-day consolidated hearing on the two unfair-



labor-practice complaints. 2  On September 27, 1979, the ALJ



rendered a decision concluding that petitioner had committed
a total of seven unfair labor practices during the course of
the *736  labor dispute. 249 N.L.R.B. 155, 168–169 (1980).
With regard to the matter presently before us, the ALJ agreed
with the General Counsel that the prosecution of the civil suit
violated §§ 8(a)(1) and (4). The ALJ applied the rationale
of Power Systems, Inc., 239 N.L.R.B. 445, 449–450 (1978),
enforcement denied, 601 F.2d 936 (CA7 1979), in which the
Board held that it is an unfair labor practice for an employer
to institute a civil lawsuit for the purpose of penalizing
or discouraging its employees from filing charges with the
Board or seeking access to the Board's processes.



In Power Systems, the Board inferred that the employer
had acted with retaliatory animus from the fact that the
employer lacked “a reasonable basis upon which to assert”
that its suit had merit. Similarly, in the present case, the
ALJ found that petitioner's suit lacked a reasonable basis and
then concluded from this fact that the suit violated the Act
because it was “an attempt to penalize Helton for having filed
charges with the Board, and to penalize the other defendants
for assisting Helton in her protest of the unfair labor practice
committed against her.” 249 N.L.R.B., at 165. He bolstered
his conclusion by noting the direct evidence that the suit had
been filed for a retaliatory purpose, i.e., the threats to “get
even with” and “hurt” the defendants. Ibid.



The ALJ reached his conclusion that petitioner's state suit
lacked a reasonable basis “on the basis of the record and from
[his] observation of the witnesses, including their demeanor,
and upon the extensive briefs of the parties.” Id., at 164.
In the view of the ALJ, the “evidence fail[ed] to support”
the complaint's allegations that the picketers clogged the
sidewalks, harassed customers, or blocked entrances and
exits to the restaurant. Id., at 165. The libel count was
deemed baseless because “the evidence establishe [d] the



truthfulness” of everything stated in the leaflet. 3



*737  On petitioner's appeal, the Board adopted, with
minor exceptions, the ALJ's findings, conclusions of law
and recommended order. Id., at 155. Accordingly, petitioner
was ordered to undertake a number of **2167  remedial
measures. Among other things, petitioner was required to
withdraw its state-court complaint and to reimburse the
defendants for all their legal expenses in connection with the
suit. Id., at 169–170.



The Court of Appeals enforced the Board's order in its
entirety, 660 F.2d 1335 (CA9 1981), holding that substantial
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evidence supported both the Board's findings that the
employer's “lawsuit lacked a reasonable basis in fact, and
that it was filed to penalize Helton [and] the picketers for
engaging in protected activity.” Id., at 1342. Petitioner sought
certiorari, urging that it could not properly be enjoined from



maintaining its state-court action. 4  We granted the writ, 459
U.S. 942, 103 S.Ct. 253, 74 L.Ed.2d 198 (1982), and we now
vacate and remand for further proceedings.



II



The question whether the Board may issue a cease-and-
desist order to halt an allegedly retaliatory lawsuit filed by
an employer in a state court has had a checkered history



before the Board. 5  At first, in *738  W.T. Carter & Bro., 90
N.L.R.B. 2020, 2023–2024 (1950), where an employer sued
and obtained a state-court injunction barring its employees
from holding union meetings on company property, a divided
Board held that the prosecution of the suit constituted an
unfair labor practice. The Board analogized from the common
law of malicious prosecution and rejected the employer's
contention that its “resort to court proceedings was a lawful
exercise of a basic right.” The dissent objected that the Board
should recognize the employer's right to present its case
to a judicial forum, even if its motive in doing so was to
interfere with its employees' rights. Id., at 2029 (Herzog,
Chairman, dissenting). Ten years later, in Clyde Taylor Co.,
127 N.L.R.B. 103, 109 (1960), where the employer obtained
an injunction banning peaceful union picketing in protest of
unlawful discharges, the Board overruled W.T. Carter and
adopted the view of the earlier dissent.



During the next eighteen years after Clyde Taylor, the Board's
decisions do not appear to us to have been entirely consistent.



*739  6  **2168  Then, in Power Systems, supra, at 450, the
Board concluded: “Since we have found that Respondent had
no reasonable basis for its lawsuit, ... the lawsuit had as its
purpose the unlawful objective of penalizing [the employee]
for filing a charge with the Board.” The suit therefore was
enjoined as an unfair labor practice. The gravamen of the
offense was thus held to be the unlawful objective, which
could be inferred by lack of a reasonable basis for the
employer's suit.



Although the Board in Power Systems purported to
distinguish Clyde Taylor and its progeny on the basis that the
lawsuit in each of those cases “was not a tactic calculated



to restrain employees in the exercise of their rights under
the Act,” id., at 449, the distinction was illusory. In Clyde
Taylor itself the Board found no unfair labor practice despite
the ALJ's specific finding that the employer's lawsuit “was
for the purpose of preventing his employees from exercising
the rights guaranteed to them under the Act, rather than for
the purpose of advancing any legitimate interest of his own.”
127 N.L.R.B., at 121. Since 1978, the Board has consistently
adhered to the Power Systems rule that an employer or union
who sues an employee for a retaliatory motive is guilty of a



violation of the Act. 7  Under this line of cases, as the Board's
brief and its counsel's remarks at *740  oral argument in the



present case confirm, 8  the Board does not regard lack of
merit in the employer's suit as an independent element of the
§ 8(a)(1) and § 8(a)(4) unfair labor practice. Rather, it asserts
that the only essential element of a violation is retaliatory
motive.



III



A
[1]  At first blush, the Board's position seems to have



substance. Sections 8(a)(1) and (4) of the Act are broad,
remedial provisions that guarantee that employees will be
able to enjoy their rights secured by § 7 of the Act—including
the right to unionize, the right to engage in concerted
activity for mutual aid and protection, and the right to utilize
the Board's processes—without fear of restraint, coercion,
discrimination, or interference from their employer. The
Court has liberally construed these laws as prohibiting a wide
variety of employer conduct that is intended to restrain, or
that has the likely effect of restraining, employees in the



exercise of protected activities. 9  A lawsuit no doubt may be
used by an employer as a powerful instrument of coercion or
retaliation. As the Board has observed, by suing an employee
who files charges with the Board or engages in other protected
activities, an employer can place its employees on notice that
anyone who engages in such conduct is subjecting himself
to the possibility of a burdensome lawsuit. Regardless of
how unmeritorious the employer's suit is, the employee will
most likely have to retain counsel and incur substantial legal
expenses *741  to defend against it. Power Systems, supra,
at 449. Furthermore, as the Court of Appeals in the **2169
present case noted, the chilling effect of a state lawsuit upon
an employee's willingness to engage in protected activity is
multiplied where the complaint seeks damages in addition
to injunctive relief. 660 F.2d, at 1343, n. 3. Where, as here,
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such a suit is filed against hourly-wage waitresses or other
individuals who lack the backing of a union, the need to allow
the Board to intervene and provide a remedy is at its greatest.



There are weighty countervailing considerations, however,
that militate against allowing the Board to condemn the
filing of a suit as an unfair labor practice and to enjoin its
prosecution. In California Motor Transport Co. v. Trucking
Unlimited, 404 U.S. 508, 510, 92 S.Ct. 609, 611, 30 L.Ed.2d
642 (1972), we recognized that the right of access to the
courts is an aspect of the First Amendment right to petition
the Government for redress of grievances. Accordingly, we
construed the antitrust laws as not prohibiting the filing of
a lawsuit, regardless of the plaintiff's anticompetitive intent
or purpose in doing so, unless the suit was a “mere sham”
filed for harassment purposes. Id., at 511, 92 S.Ct., at 612.
We should be sensitive to these First Amendment values in
construing the NLRA in the present context. As the Board
itself has recognized, “going to a judicial body for redress
of alleged wrongs ... stands apart from other forms of action
directed at the alleged wrongdoer. The right of access to a
court is too important to be called an unfair labor practice
solely on the ground that what is sought in court is to
enjoin employees from exercising a protected right.” Peddie
Buildings, 203 N.L.R.B. 265, 272 (1973), enforcement denied
on other grounds, NLRB v. Visceglia, 498 F.2d 43 (CA3
1974). See also Clyde Taylor Co., 127 N.L.R.B. 103, 109
(1960).



Moreover, in recognition of the States' compelling interest in
the maintenance of domestic peace, the Court has construed
the Act as not preempting the States from providing a civil
remedy for conduct touching interests “deeply rooted in
local feeling and responsibility.” San Diego Building Trades
Council v. Garmon, 359 U.S. 236, 244, 79 S.Ct. 773, 779, 3
L.Ed.2d 775 (1959). It *742  has therefore repeatedly been
held that an employer has the right to seek local judicial
protection from tortious conduct during a labor dispute. See,
e.g., Sears, Roebuck & Co. v. Carpenters, 436 U.S. 180, 98
S.Ct. 1745, 56 L.Ed.2d 209 (1978); Farmer v. Carpenters,
430 U.S. 290, 97 S.Ct. 1056, 51 L.Ed.2d 338 (1977); Linn v.
Plant Guard Workers, 383 U.S. 53, 86 S.Ct. 657, 15 L.Ed.2d
582 (1966); Construction Workers v. Laburnum Construction
Corp., 347 U.S. 656 74 S.Ct. 833, 98 L.Ed. 1025 (1954).



In Linn v. Plant Guard Workers, supra, 383 U.S., at 65, 86
S.Ct., at 664, we held that an employer can properly recover
damages in a tort action arising out of a labor dispute if
it can prove malice and actual injury. See also Farmer v.



Carpenters, supra, 430 U.S., at 306, 97 S.Ct., at 1066. If
the Board is allowed to enjoin the prosecution of a well-
grounded state lawsuit, it necessarily follows that any state
plaintiff subject to such an injunction will be totally deprived
of a remedy for an actual injury, since the “Board can award
no damages, impose no penalty, or give any other relief” to
the plaintiff. Linn, supra, 383 U.S., at 63, 86 S.Ct., at 663.
Thus, to the extent the Board asserts the right to declare the
filing of a meritorious suit to be a violation of the Act, it runs
headlong into the basic rationale of Linn, Farmer, and other
cases in which we declined to infer a congressional intent to
ignore the substantial State interest “in protecting the health
and well-being of its citizens.” Farmer, supra, 430 U.S., at
302–303, 97 S.Ct., at 1064–65. See also Sears, Roebuck &
Co. v. Carpenters, supra, 436 U.S., at 196, 98 S.Ct., at 1757;
Linn, supra, 383 U.S., at 61, 86 S.Ct., at 662.



[2]  Of course, in light of the Board's special competence in
applying the general provisions of the Act to the complexities
of industrial life, its interpretations of the Act are entitled
to deference, even where, as here, its position has not been
entirely consistent. **2170  NLRB v. J. Weingarten, Inc.,
420 U.S. 251, 264–267, 95 S.Ct. 959, 967–68, 43 L.Ed.2d
171 (1975); NLRB v. Seven-Up Co., 344 U.S. 344, 347–
349, 73 S.Ct. 287, 289–90, 97 L.Ed. 377 (1953). And here,
were only the literal language of §§ 8(a)(1) and 8(a)(4) to
be considered, we would be inclined to uphold the Board,
because its present construction of the statute is not irrational.
Considering the First Amendment right of access to the
courts and the State interests identified in cases such as
Linn and Farmer, however, we conclude *743  that the
Board's interpretation of the Act is untenable. The filing and
prosecution of a well-founded lawsuit may not be enjoined
as an unfair labor practice, even if it would not have been
commenced but for the plaintiff's desire to retaliate against
the defendant for exercising rights protected by the Act.



B



[3]  Although it is not unlawful under the Act to prosecute
a meritorious action, the same is not true of suits based on
insubstantial claims—suits that lack, to use the term coined
by the Board, a “reasonable basis.” Such suits are not within
the scope of First Amendment protection:



The first amendment interests
involved in private litigation—
compensation for violated rights and





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127054&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_611&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_611


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127054&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_611&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_611


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127054&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_611&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_611


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127054&pubNum=708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_612&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_612


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973011190&pubNum=0001417&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=CA&fi=co_pp_sp_1417_272&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1417_272


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973011190&pubNum=0001417&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=CA&fi=co_pp_sp_1417_272&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1417_272


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974110850&pubNum=350&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974110850&pubNum=350&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960015343&pubNum=0001417&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=CA&fi=co_pp_sp_1417_109&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1417_109


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960015343&pubNum=0001417&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=CA&fi=co_pp_sp_1417_109&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1417_109


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123751&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_779&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_779


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123751&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_779&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_779


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123751&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_779&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_779


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114233&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114233&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118744&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118744&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112591&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112591&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112591&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954120691&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954120691&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112591&pubNum=708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_664&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_664


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112591&pubNum=708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_664&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_664


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118744&pubNum=708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_1066&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1066


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118744&pubNum=708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_1066&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1066


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112591&pubNum=708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_663&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_663


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118744&pubNum=708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_1064&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1064


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118744&pubNum=708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_1064&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1064


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114233&pubNum=708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_1757&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1757


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114233&pubNum=708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_1757&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1757


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112591&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_662&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_662


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129738&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_967&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_967


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129738&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_967&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_967


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129738&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_967&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_967


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953118877&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_289&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_289


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953118877&pubNum=0000708&originatingDoc=Ia09adaa89c9a11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_289&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_289








Bill Johnson's Restaurants, Inc. v. N.L.R.B., 461 U.S. 731 (1983)



103 S.Ct. 2161, 113 L.R.R.M. (BNA) 2647, 76 L.Ed.2d 277, 97 Lab.Cas. P 10,130



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 8



interests, the psychological benefits of
vindication, public airing of disputed
facts—are not advanced when the
litigation is based on intentional
falsehoods or on knowingly frivolous
claims. Furthermore, since sham
litigation by definition does not
involve a bona fide grievance, it does
not come within the first amendment



right to petition. 10



Just as false statements are not immunized by the First
Amendment right to freedom of speech, see Herbert v. Lando,
441 U.S. 153, 171, 99 S.Ct. 1635, 1646, 60 L.Ed.2d 115
(1979); Gertz v. Robert Welch, Inc., 418 U.S. 323, 340, 94
S.Ct. 2997, 3007, 41 L.Ed.2d 789 (1974), baseless litigation
is not immunized by the First Amendment right to petition.



Similarly, the State interests recognized in the Farmer line of
cases do not enter into play when the state-court suit has no
basis. Since, by definition, the plaintiff in a baseless suit has
not suffered a legally-protected injury, the State's interest “in
protecting the health and well-being of its citizens,” Farmer,
supra, 430 U.S., at 303, 97 S.Ct., at 1065, is not implicated.
States have only a *744  negligible interest, if any, in having
insubstantial claims adjudicated by their courts, particularly
in the face of the strong federal interest in vindicating the
rights protected by the national labor laws.



Considerations analogous to these led us in the antitrust
context to adopt the “mere sham” exception in California
Motor Transport, supra. We should follow a similar course
under the NLRA. The right to litigate is an important one,
and the Board should consider the evidence with utmost care
before ordering the cessation of a state-court lawsuit. In a
proper case, however, we believe that Congress intended to
allow the Board to provide this remedy. Therefore, we hold
that it is an enjoinable unfair labor practice to prosecute
a baseless lawsuit with the intent of retaliating against an
employee for the exercise of rights protected by § 7 of the
NLRA.



IV



Having concluded that the prosecution of an improperly
motivated suit lacking a reasonable basis constitutes a
violation of the Act that may be enjoined by the Board, we
now inquire into what steps the Board may take in evaluating



whether a state-court suit lacks the requisite basis. Petitioner
insists that the Board's pre-judgment inquiry must not go
beyond the four corners of the complaint. Its position is
that as **2171  long as the complaint seeks lawful relief
that the state court has jurisdiction to grant, the Board must
allow the state litigation to proceed. The Board, on the other
hand, apparently perceives no limitations on the scope of its
pre-judgment determination as to whether a lawsuit has a
reasonable basis. In the present case, for example, the ALJ
conducted a virtual trial on the merits of petitioner's state-
court claims. Based on this de facto trial, the ALJ concluded,
in his independent judgment, based in part on “his observation
of the witnesses, including their demeanor,” that petitioner's
suit lacked a reasonable basis.



[4]  [5]  [6]  We cannot agree with either party. Although
the Board's reasonable basis inquiry need not be limited to the
bare *745  pleadings, if there is a genuine issue of material
fact that turns on the credibility of witnesses or on the proper
inferences to be drawn from undisputed facts, it cannot, in our
view, be concluded that the suit should be enjoined. When a
suit presents genuine factual issues, the state plaintiff's First
Amendment interest in petitioning the state court for redress
of his grievance, his interest in having the factual dispute
resolved by a jury, and the State's interest in protecting the
health and welfare of its citizens, lead us to construe the
Act as not permitting the Board to usurp the traditional fact-



finding function of the state-court jury or judge. 11  Hence, we
conclude that if a state plaintiff is able to present the *746
Board with evidence that shows his lawsuit raises genuine
issues of material fact, the Board should proceed no further
with the § 8(a)(1)–§ 8(a)(4) unfair labor practice proceedings
but should stay those proceedings until the state-court suit has



been concluded. 12



**2172  [7]  In the present case, the only disputed issues
in the state lawsuit appear to be factual in nature. There
will be cases, however, in which the state plaintiff's case
turns on issues of state law or upon a mixed question of
fact and law. Just as the Board must refrain from deciding
genuinely disputed material factual issues with respect to a
state suit, it likewise must not deprive a litigant of his right
to have genuine state-law legal questions decided by the state



judiciary. 13  While *747  the Board need not stay its hand if
the plaintiff's position is plainly foreclosed as a matter of law
or is otherwise frivolous, the Board should allow such issues
to be decided by the state tribunals if there is any realistic
chance that the plaintiff's legal theory might be adopted.
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[8]  [9]  [10]  In instances where the Board must allow the
lawsuit to proceed, if the employer's case in the state court
ultimately proves meritorious and he has judgment against
the employees, the employer should also prevail before the
Board, for the filing of a meritorious law suit, even for a
retaliatory motive, is not an unfair labor practice. If judgment
goes against the employer in the state court, however, or if
his suit is withdrawn or is otherwise shown to be without
merit, the employer has had its day in court, the interest of the
state in providing a forum for its citizens has been vindicated,
and the Board may then proceed to adjudicate the § 8(a)(1)
and 8(a)(4) unfair labor practice case. The employer's suit
having proved unmeritorious, the Board would be warranted
in taking that fact into account in determining whether the
suit had been filed in retaliation for the exercise of the
employees' § 7 rights. If a violation is found, the Board may
order the employer to reimburse the employees whom he had
wrongfully sued for their attorneys' fees and other expenses.
It may also order any other proper relief that would effectuate



the policies of the Act. 29 U.S.C. § 160(c). 14



V



[11]  [12]  The Board argues that, since petitioner has
not sought review of the factual findings below that the
state suit in the present case lacked a reasonable basis
and was filed for a *748  retaliatory motive, the judgment
should be affirmed once it is concluded that the Board may
enjoin a suit under these circumstances. Petitioner does,
however, challenge the right of the Board to issue a cease-
and-desist order in the circumstances present here, and the
Board did not reach its reasonable basis determination in
accordance with this opinion. As noted above, the ALJ had
no reservations about weighing the evidence and making
credibility judgments. Based on his own evaluation of the
evidence, he concluded that the libel count in petitioner's suit
lacked merit, because the statements in the leaflet were true,
and that the business interference counts were groundless,
because the evidence failed to support petitioner's factual
allegations. 249 N.L.R.B., at 164–165. See supra, at 2166–
2167. It was not the ALJ's province to make such factual
determinations. What he should have determined is not
whether the statements **2173  in the leaflet were true, but
rather whether there was a genuine issue as to whether they
were knowingly false. Similarly, he should not have decided
the facts regarding the business interference counts; rather,
he should have limited his inquiry to the question whether
petitioner's evidence raised factual issues that were genuine



and material. Furthermore, because, in enforcing the Board's
order, the Court of Appeals ultimately relied on the fact that
“substantial evidence” supported the Board's finding that the
prosecution of the lawsuit violated the Act, 660 F.2d, at 1343,
the Board's error has not been cured. Accordingly, without
expressing a view as to whether petitioner's suit is in fact
enjoinable, we shall return this case to the Board for further
consideration in light of the proper standards.



VI



To summarize, we hold that the Board may not halt
the prosecution of a state-court lawsuit, regardless of the
plaintiff's motive, unless the suit lacks a reasonable basis in
fact or law. Retaliatory motive and lack of reasonable basis
are both essential prerequisites to the issuance of a cease-and-
*749  desist order against a state suit. The Board's reasonable



basis inquiry must be structured in a manner that will preserve
the state plaintiff's right to have a state court jury or judge
resolve genuine material factual or state-law legal disputes
pertaining to the lawsuit. Therefore, if the Board is called
upon to determine whether a suit is unlawful prior to the time
that the state court renders final judgment, and if the state
plaintiff can show that such genuine material factual or legal
issues exist, the Board must await the results of the state-court
adjudication with respect to the merits of the state suit. If the
state proceedings result in a judgment adverse to the plaintiff,
the Board may then consider the matter further and, if it is
found that the lawsuit was filed with retaliatory intent, the
Board may find a violation and order appropriate relief. In
short, then, although it is an unfair labor practice to prosecute
an unmeritorious lawsuit for a retaliatory purpose, the offense
is not enjoinable unless the suit lacks a reasonable basis.



In view of the foregoing, the judgment of the Court of
Appeals is vacated, and the case is remanded to that court
with instructions to remand the case to the Board for further



proceedings consistent with this opinion. 15



So ordered.



*750  Justice BRENNAN, concurring.
The Court holds today that the National Labor Relations
Board may not enjoin the prosecution of a state court lawsuit
unless the suit lacks a “reasonable basis,” ante, at 2170, and,
further, that to find that the suit lacks a reasonable basis on
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factual grounds the Board must find that there is no “genuine
issue of material fact,” **2174  id., at 2171–2173. For me,
those are no delphic pronouncements. They are standards that
take their content from the basic structures of federal and state
—and of administrative and judicial—authority over labor
disputes, and they should not be read in an artificial way that
ignores their provenance.



It is important to remember that our focus in this case is on
the function of judicial review. On the one hand, the National
Labor Relations Act constitutes the Board, and not this Court,
the principal arbiter of federal labor policy.



“Here, as in other cases, we must recognize the Board's
special function of applying the general provisions of
the Act to the complexities of industrial life. Republic
Aviation Corp. v. Labor Board, 324 U.S. 793, 798 [65
S.Ct. 982, 985, 89 L.Ed. 1372]; Phelps Dodge Corp. v.
Labor Board, [313 U.S. 177,] 194 [61 S.Ct. 845, 852, 85
L.Ed. 1271], and of ‘[appraising] carefully the interests
of both sides of any labor-management controversy in the
diverse circumstances of particular cases' from its special
understanding of ‘the actualities of industrial relations.’
Labor Board v. United Steelworkers, [357 U.S. 357,]
362–363. ‘The ultimate problem is the balancing of the
conflicting *751  legitimate interests. The function of
striking that balance to effectuate national labor policy
is often a difficult and delicate responsibility, which
Congress committed primarily to the National Labor
Relations Board, subject to limited judicial review.’ Labor
Board v. Truck Drivers Union, 353 U.S. 87, 96 [77 S.Ct.
643, 647, 1 L.Ed.2d 676].” NLRB v. Erie Resistor Corp.,
373 U.S. 221, 236, 83 S.Ct. 1139, 1149, 10 L.Ed.2d 308



(1963). 1



Thus, in reviewing the Board's construction of the Act and
the remedy it has provided to effectuate the purposes of the
Act, our task



“[is] not to interpret that statute as [we think] best but
rather the narrower inquiry into whether the [NLRB]'s
construction was ‘sufficiently reasonable’ to be accepted
by a reviewing court. Train v. National Resources Defense
Council, 421 U.S. 60, 75 [95 S.Ct. 1470, 1480, 43 L.Ed.2d
731] (1975); Zenith Radio Corp. v. United States, 437 U.S.
443, 450 [98 S.Ct. 2441, 2445, 57 L.Ed.2d 337] (1978).
To satisfy this standard it is not necessary for a court to
find the agency's construction was the only reasonable one
or even the reading the court would have reached if the
question initially had arisen in a judicial proceeding.” FEC



v. Democratic Senatorial Campaign Committee, 454 U.S.
27, 39, 102 S.Ct. 38, 46, 70 L.Ed.2d 23 (1981).



On the other hand, this Court's responsibility for
interpretation of the labor laws comes particularly into
play when the Board's exercise of its broad mandate to
develop federal labor policy has constitutional resonances.
I do not suggest that a constitutional issue surfaces directly
in this case. But *752  we have often observed that
Congress left much unsaid as to the effect of federal
labor law on the delicate relationships between institutional
policy and individual rights, and between state and federal
governments, without intending to exercise the full measure
of its constitutional power to regulate those relationships.
See, e.g., Garner v. Teamsters Local 776, 346 U.S. 485,
488, 74 S.Ct. 161, 164, 98 L.Ed. 228 (1953). In construing
how far the Act goes in depriving workers and employers of
rights they would otherwise have under state law, we have
often sought guidance from basic constitutional norms, on the
theory **2175  that in the absence of more specific evidence
they supply the surest indication of what Congress intended.



It is in this spirit that the “reasonable basis” and “genuine
material dispute” standards must be understood. They are
phrases that encapsulate a complex judgment as to what
limits a court may infer on the Board's broad authority to set
federal labor policy and to vindicate that policy by enjoining



prosecution of a state lawsuit. 2  More specific meaning can
be derived from close attention to the particular constitutional
considerations upon which they are based.



We have recognized a right under the First Amendment to
seek redress of grievances in state courts. California Motor



Transport Co. v. Trucking Unlimited, 404 U.S. 508, 510, 92
S.Ct. 609, 611, 30 L.Ed.2d 642 (1972). Congress can and
does preempt some state causes of action by providing for
exclusive federal jurisdiction over certain types of disputes,
see, e.g., 28 U.S.C. § 1338(a); 40 U.S.C. § 270b(b), but such
complete preemption is not lightly implied. We have also held
that Congress has not completely preempted the right to sue
in state court for defamation that occurs in connection with
a labor dispute. Linn v. Plant Guard Workers, 383 U.S. 53,
86 S.Ct. 657, 15 L.Ed.2d 582 (1966). Accordingly, *753  it
is appropriate to infer in a case implicating First Amendment
rights, as here, that Congress did not intend to authorize the
NLRB to enjoin the prosecution of an unpreempted state
court lawsuit, even if the plaintiff's subjective intent is to
frustrate the operation of federal labor law, except where the
plaintiff's First Amendment interests are at their weakest—
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where the suit is without a reasonable basis in fact or law.
However, as the Court makes clear, ante, at 2169, 2173, the
Board's ability to enjoin prosecution of a state suit is not
the measure of its ability to determine that such prosecution
constitutes an unfair labor practice or of its ability to provide
other remedies to vindicate federal labor policy. Cf. New
York Times Co. v. United States, 403 U.S. 713, 733, 91 S.Ct.
2140, 2151, 29 L.Ed.2d 822 (1971) (WHITE, J., concurring)
(“failure by the Government to justify prior restraints does
not measure its constitutional entitlement to a conviction for
criminal publication”). As to the necessity and the scope of
these remedies, the Board is entitled to a high degree of



deference. 3



Somewhat different concerns affect the standards and
procedures by which the Board makes its “reasonable basis”
determination. While the Constitution protects a person's
right to file and to prosecute a lawsuit in state court, it does not
guarantee that state law, rather than federal law, will provide
the ground for decision. In fact, with regard to labor disputes,
federal preemption of state law is the rule, not the exception.
That preemption may be accomplished by congressionally
authorized administrative action as well as by legislation.
Fidelity Federal Savings & Loan Assn. v. de la Cuesta, –––
U.S. ––––, ––––, 102 S.Ct. 3014, 3022, 73 L.Ed.2d 664
(1982). Even in areas where state law is not preempted, there
may be a federal overlay—as with defamation actions like
the one involved in this case,  *754  which are limited by
a federal requirement that malice be proved. See Linn, 383
U.S., at 61, 86 S.Ct., at 662.



Nor does the Constitution guarantee that particular questions
of fact will be decided by a state jury. To the extent that a
litigant has an “interest in having the factual **2176  dispute
resolved by a jury,” ante, at 2171, that interest is completely
derivative from the State's interest in providing a particular
cause of action with particular procedures. Yet that “State's
right” may be preempted by federal law whenever Congress
or its authorized agent determines that the federal interest
in labor relations, in industries affecting commerce, requires
different rules.



“[W]hen it set down a federal labor policy Congress
plainly meant to do more than simply to alter the then-
prevailing substantive law. It sought as well to restructure
fundamentally the processes for effectuating that policy,
deliberately placing the responsibility for applying and
developing this comprehensive legal system in the hands
of an expert administrative body rather than the federalized



judicial system.” Motor Coach Employees v. Lockridge,
403 U.S. 274, 289, 91 S.Ct. 1909, 1919, 29 L.Ed.2d 473
(1971).



See also San Diego Building Trades Council v. Garmon, 359
U.S. 236, 242–243, 79 S.Ct. 773, 778–79, 3 L.Ed.2d 775
(1959); Garner v. Teamsters Local 776, 346 U.S., at 490–491,
74 S.Ct., at 165–66.



That is not to say that Congress has authorized the
Board to disregard altogether state-created rights to jury
determinations on factual issues and to state court rulings
on state law that has not been preempted. Linn and its
progeny make clear that it has not. The NLRA requires some
accommodation of state interests; the question is how much.
The most reasonable inference to draw from the structure of
state-federal relations in this area is that the Board may enjoin
prosecution of a state lawsuit if, in addition to whatever other
findings are required to decide that an unfair labor practice
has been committed, it determines that controlling *755
federal law bars the plaintiff's right to relief, that clear state
law makes the case frivolous, or that no reasonable jury could
make the findings of fact in favor of the plaintiff that are
necessary under applicable law. I can understand the phrase
“genuine material disputes,” ante, at 2173, no other way.
With regard to questions of fact, which are crucial in this
case, see ante, at 2172, Jackson v. Virginia, 443 U.S. 307,
99 S.Ct. 2781, 61 L.Ed.2d 560 (1979), provides an analogy
for the proper allocation of factfinding authority to those
charged with protecting federal rights. A state lawsuit may
be regarded as having no reasonable basis if no reasonable
factfinder could give a verdict for the plaintiff. Even if a
State has some interest in entertaining frivolous lawsuits or
providing unreasonable juries, that interest need not prevent
swift, effective vindication of federal labor policy.



The scope of our review of the procedures the Board uses
to accomplish its mission is limited, and the constitutional
constraints on them are attenuated. Unless the agency goes
entirely beyond its statutory mandate, violates its own
procedures, or fails to provide an affected party due process
of law, we have no role in specifying what methods it may
or may not use in finding facts or reaching conclusions
of law and policy. See Vermont Yankee Nuclear Power
Corp. v. Natural Resources Defense Council, Inc., 435 U.S.
519, 548–549, 98 S.Ct. 1197, 1213–14, 55 L.Ed.2d 460
(1978). The Court acknowledges this and notes that “we
leave the particular procedures for making reasonable-basis
determinations entirely to the Board's discretion.” Ante, at
2171, n. 11. Specifically, the Board may take evidence,
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although it need not do so in every case, nor would it be wise
to do so in every case. Ibid.



Thus, the Board retains broad power to deal with the ways in
which resort to judicial process may be used as a “powerful
instrument of coercion or retaliation,” ante, at 2169. There
is no constitutionally privileged method of harassing or
punishing those who exercise rights protected by §§ 7 and
8 of the NLRA. The Board may not enjoin prosecution of
an unpreempted *756  state lawsuit unless it finds that the
suit has no reasonable basis, and it may not decide that a
suit has no reasonable basis in fact if a reasonable jury could



view the **2177  facts differently. But it may take other
measures which have less direct impact on the plaintiff's First
Amendment rights, and it may investigate the matter to the
full extent it deems necessary to vindicate the federal interest
in protecting participants in labor disputes from coercive state
court lawsuits.



All Citations



461 U.S. 731, 103 S.Ct. 2161, 76 L.Ed.2d 277, 113 L.R.R.M.
(BNA) 2647, 97 Lab.Cas. P 10,130



Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the



convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.



1 These provisions state:
“It shall be an unfair labor practice for an employer—
(1) to interfere with, restrain, or coerce employees in the exercise of rights guaranteed in [§ 7 of the Act];



(4) to discharge or otherwise discriminate against an employee because he has filed charges or given testimony under
this subchapter.” 29 U.S.C. §§ 158(a)(1) and (4).
Section 7 guarantees employees “the right to self-organization, to form, join, or assist labor organizations, ... and to
engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection.” 29 U.S.C.
§ 157.



2 On March 15, 1979, while the ALJ had the matter under submission, the state court issued an order granting the
defendants' motion for summary judgment on the business interference claims but leaving the libel count for trial. Before
the state court issued this ruling, the defendants had filed a counterclaim alleging abuse of process, malicious prosecution,
wrongful injunction, libel, and slander. The parties then apparently cross-moved for summary judgment on both the claim
and the counterclaim. The state court, in the same order of March 15, 1979, dismissed the abuse of process count in the
counterclaim and left the libel counterclaim for trial. See App. to Brief for Petitioner D1.



Meanwhile, there had been other developments. On October 27, 1978, the Board's Regional Director petitioned the
United States District Court pursuant to § 10(j) of the Act, 29 U.S.C. § 160(j), for an order enjoining petitioner from
maintaining its state-court suit pending a final Board decision. On January 22, 1979, the District Court denied the
request for an injunction. App. to Brief for Petitioner C1–C7.



3 The ALJ was apparently not made aware of the state court's denial of summary judgment as to the libel count. This fact
is most apparent by virtue of the ALJ's statement, 249 N.L.R.B., at 163, that the defendants' counterclaim for abuse for
process was still pending before the state court. As noted supra, at n. 2, the state court dismissed the abuse of process
counterclaim at the same time it denied summary judgment on the libel counts of both the claim and counterclaim.



4 In its merits brief, at 33–36, petitioner for the first time argues to this Court that the Board erred by concluding that the
taking of the state-court defendants' depositions constituted an unfair labor practice. This issue was not presented in the
petition for certiorari and we decline to consider it. See Sup.Ct. Rule 34.1(a).



5 It should be kept in mind that what is involved here is an employer's lawsuit that the federal law would not bar except
for its allegedly retaliatory motivation. We are not dealing with a suit that is claimed to be beyond the jurisdiction of the
state courts because of federal-law preemption, or a suit that has an objective that is illegal under federal law. Petitioner
concedes that the Board may enjoin these latter types of suits. Brief of Petitioner 12–13, 20; Reply Brief for Petitioner 8.
Nor could it be successfully argued otherwise, for we have upheld Board orders enjoining unions from prosecuting court
suits for enforcement of fines that could not lawfully be imposed under the Act, see Granite State Joint Board, Textile
Workers Union, 187 N.L.R.B. 636, 637 (1970), enforcement denied, 446 F.2d 369 (CA1 1971), rev'd, 409 U.S. 213, 93
S.Ct. 385, 34 L.Ed.2d 422 (1972); Booster Lodge No. 405, Machinists & Aerospace Workers, 185 N.L.R.B. 380, 383
(1970), enforced in relevant part, 148 U.S.App.D.C. 119, 459 F.2d 1143 (1972), aff'd, 412 U.S. 84, 93 S.Ct. 1961, 36
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L.Ed.2d 764 (1973), and this Court has concluded that, at the Board's request, a District Court may enjoin enforcement
of a state-court injunction “where [the Board's] federal power pre-empts the field.”  NLRB v. Nash-Finch Co., 404 U.S.
138, 144, 92 S.Ct. 373, 377, 30 L.Ed.2d 328 (1971).



Nash-Finch also requires rejection of petitioner's assertion that the Board is precluded from enjoining a state-court suit
by virtue of 28 U.S.C. § 2283, which, subject to certain exceptions, prohibits a court of the United States from enjoining
proceedings in a state court. In Nash-Finch, the Court held that § 2283 was inapplicable in instances where the Board
files an action to restrain unfair labor practices, because the purpose of § 2283 “was to avoid unseemly conflict between
the state and the federal courts where the litigants were private persons, not to hamstring the Federal Government and
its agencies in the use of federal courts to protect federal rights.” 404 U.S., at 146, 92 S.Ct., at 378.



6 Compare, e.g., S.E. Nichols Marcy Corp., 229 N.L.R.B. 75 (1977); Peddie Buildings, 203 N.L.R.B. 265 (1973); and United
Aircraft Corp. (Pratt & Whitney Division), 192 N.L.R.B. 382 (1971), modified, 534 F.2d 422 (CA2 1975), cert. denied, 429
U.S. 825, 97 S.Ct. 79, 50 L.Ed.2d 87 (1976); with, e.g., United Stanford Employees, Local 680, 232 N.L.R.B. 326 (1977);
International Organization of Masters, Mates and Pilots, 224 N.L.R.B. 1626 (1976), enforced, 188 U.S.App.D.C. 15, 575
F.2d 896 (1978); and Television Wisconsin, Inc., 224 N.L.R.B. 722 (1976).



7 See Sheet Metal Workers' Union Local 355, 254 N.L.R.B. 773, 778–780 (1981); United Credit Bureau of America, Inc.,
242 N.L.R.B. 921, 925–926 (1979), enforced, 643 F.2d 1017 (CA4), cert. denied, 454 U.S. 994 (1981); George A. Angle,
242 N.L.R.B. 744 (1979), enforced, 683 F.2d 1296 (CA10 1982).



8 See Brief for Respondent 13, 18–21. At oral argument, despite close questioning by the Court, the Board's counsel
declined to rule out the possibility that prosecution of a totally meritorious suit might be deemed by the Board to be an
unfair labor practice, if filed for a retaliatory purpose. Tr. of Oral Arg. 29–35, 39–41, 46–47.



9 See, e.g., NLRB v. Scrivener, 405 U.S. 117, 121–125, 92 S.Ct. 798, 801–03, 31 L.Ed.2d 79 (1972); NLRB v. Gissel
Packing Co., 395 U.S. 575, 617–619, 89 S.Ct. 1918, 1941–43, 23 L.Ed.2d 547 (1969); NLRB v. Exchange Parts Co.,
375 U.S. 405, 408–410, 84 S.Ct. 457, 459–60, 11 L.Ed.2d 435 (1964); Republic Aviation Corp. v. NLRB, 324 U.S. 793,
797–798, 65 S.Ct. 982, 985–86, 89 L.Ed. 1372 (1945); Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 182–187, 61 S.Ct.
845, 846–49, 85 L.Ed. 1271 (1941).



10 Balmer, Sham Litigation and the Antitrust Laws, 29 Buffalo L.Rev. 39, 60 (1980). Accord, Clipper Exxpress v. Rocky
Mountain Motor Tariff Bureau, Inc., 674 F.2d 1252, 1265–1266 (CA9 1982); Fischel, Antitrust Liability for Attempts to
Influence Government Action: The Basis and Limits of the Noerr-Pennington Doctrine, 45 U.Chi.L.Rev. 80, 101 (1977).



11 In civil practice, the “genuine issue” test is used for adjuding motions for summary judgment. See Fed.Rule Civ.Proc. 56.
Substantively, it is very close to the “reasonable jury” rule applied on motions for directed verdict. See Brady v. Southern
Railroad, 320 U.S. 476, 479–480, 64 S.Ct. 232, 234–35, 88 L.Ed. 239 (1943) (directed verdict should be granted when
the evidence is such “that without weighing the credibility of the witnesses there can be but one reasonable conclusion
as to the verdict”). In the civil context, most courts treat the two standards identically, although some have found slight
differences. See generally C. Wright, A. Miller & M. Kane, Federal Practice and Procedure §§ 2532, 2713.1 (1983);
Moore's Federal Practice ¶¶ 50.03[4], 56.04[2] (1982). The primary difference between the two motions is procedural;
summary judgment motions are usually made before trial and decided on documentary evidence, while directed verdict
motions are made at trial and decided on the evidence that has been admitted. Ibid.



In making reasonable-basis determinations, the Board may draw guidance from the summary judgment and directed
verdict jurisprudence, although it is not bound by either. While genuine disputes about material historical facts should be
left for the state court, plainly unsupportable inferences from the undisputed facts and patently erroneous submissions
with respect to mixed questions of fact and law may be rejected.
Although we leave the particular procedures for making reasonable-basis determinations entirely to the Board's
discretion, we see no reason why the Board should want to hear all the employer's evidence in support of his state
suit, or any more than necessary, if it can be determined at an early stage that the case involves genuine issues of
material fact or law. In appropriate cases, the Board might prefer to rely on documentary evidence alone, as is done
in civil practice with summary judgment motions. On the other hand, the Board might prefer to conduct a hearing.



12 Let us assume, for example, that picketing employees distribute a leaflet accusing manager Doe of making a sexual
advance on employee Roe on a specific date. Claiming that the leaflet is maliciously false, Doe sues for libel in state
court. The Board's General Counsel then files a complaint alleging that the state suit is retaliatory and lacks a reasonable
basis. At a hearing before an ALJ, Roe testifies that the accusation in the leaflet is true. If Doe fails to testify or to
come forward with any evidence that the leaflet is maliciously false, or at least with an acceptable explanation why he
cannot present such evidence, cf. Fed.Rule Civ.Proc. 56(f) (summary judgment may be denied if opponent needs time
to discover essential facts), we see no reason why the Board should not enjoin Doe's suit for lack of a reasonable basis.
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In this situation, the state plaintiff has failed to show that there are any genuine issues for the state court to decide, and
the inference that the suit is groundless is too strong to ignore, in light of the strong federal policy against deterring the
exercise of employees' collective rights.



In contrast, suppose that Doe testifies and claims that he was elsewhere on the date of the alleged sexual incident.
The question whether the libel suit has merit thus turns in substantial part on the truth or falsity of Doe's testimony.
Under these circumstances, we doubt that Congress intended for the Board to resolve the credibility issue and perhaps
to disbelieve Doe's story and enjoin the lawsuit for lack of a reasonable basis, thereby effectively depriving Doe of his
right to have this factual dispute resolved by a state-court jury. The same would be true if the question turned on the
proper factual inferences to be drawn from undisputed facts.



13 The present case involves a libel claim, which, of course, is not governed entirely by state law, since federal law
superimposes a malice requirement. Linn v. Plant Guard Workers, 383 U.S. 53, 64–65, 86 S.Ct. 657, 664, 15 L.Ed.2d
582 (1966).



14 The Board's power to take such action is not limited by the availability to injured employees of a state-court malicious
prosecution or other action. Dual remedies are appropriate because a State has a substantial interest in deterring the
filing of baseless litigation in its courts, and the Federal Government has an equally strong interest in enforcing the federal
labor laws. The Federal Government need not rely on state remedies to ensure that its interests are served.



15 On remand, the state court's denial of summary judgment on the libel count should be given careful consideration before
a cease-and-desist order is issued, unless petitioner is deemed to have waived this point by failing to bring the state
court's ruling to the attention of the ALJ prior to his decision. See nn. 2, and 3, supra. In the ordinary case, although
the Board is not bound in a res judicata sense by such a state-court ruling, we see no reason why the state court's own
judgment on the question whether the lawsuit presents triable factual issues should not be entitled to deference. In any
event, such a state-court decision should not be disregarded without a cogent explanation for doing so.



Petitioner also argues that weight should be given to the fact that a federal District Court denied the Board's petition for
temporary injunctive relief. See ibid. At least in the context of the present case, we disagree, because here the District
Court denied relief not because it felt that petitioner's lawsuit raised triable issues, but because it was of the erroneous
view that a state suit could never be enjoined unless it sought “an unlawful objective, as, for example, when a union
sues to enforce an unlawful contract.” App. to Brief for petitioner C5.
It appears that only the libel count remains pending before the state court. If petitioner's other claims have been finally
adjudicated to be lacking in merit, on remand the Board may reinstate its finding that petitioner acted unlawfully by
prosecuting these unmeritorious claims if the Board adheres to its previous finding that the suit was filed for a retaliatory
purpose.



1 As was said of the Federal Elections Commission in FEC v. Democratic Senatorial Campaign Committee, 454 U.S. 27,
37, 102 S.Ct. 38, 45, 70 L.Ed.2d 23 (1981), the NLRB is also “precisely the type of agency to which deference should
presumptively be afforded.” It is “vested ... with ‘primary and substantial responsibility for administering and enforcing the
Act,’ ” and it is provided with “ ‘extensive rulemaking and adjudicative powers.’ ” “It is authorized to ‘formulate general
policy with respect to the administration of this Act.’ ” Ibid. See also NLRB v. J. Weingarten, Inc., 420 U.S. 251, 266–
267, 95 S.Ct. 959, 968, 43 L.Ed.2d 171 (1975).



2 Justice Frankfurter, writing for the Court, astutely observed that interpreting the National Labor Relations Act involves
“a more complicated and perceptive process than is conveyed by the delusive phrase, ‘ascertaining the intent of the
legislature.’ ” San Diego Building Trades Council v. Garmon, 359 U.S. 236, 239–240, 79 S.Ct. 773, 776–77, 3 L.Ed.2d
775 (1959).



3 Reasonable people could differ over the wisdom of deciding that a nonfrivolous suit which is withdrawn, or in which the
plaintiff ultimately does not prevail, constitutes an unfair labor practice, see ante, at 2173, but that is a question of labor
policy for the Board to decide in the first instance.
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Class action, on behalf of women in Connecticut receiving
state welfare assistance and desiring to obtain divorces but
barred from doing so by inability to pay required court fees
and costs incident to a divorce proceeding, for judgment
declaring statute requiring payment of fees and costs to be
unconstitutional as applied to such class and for injunctive
relief. The Three-Judge United States District Court for the
District of Connecticut dismissed the complaint, 286 F.Supp.
986, and the Supreme Court noted probable jurisdiction. The
Supreme Court, Mr. Justice Harlan, held that in view of
basic position of marriage relationship in society and the state
monopolization of means for dissolving that relationship, due
process of law prohibits a state from denying, solely because
of inability to pay court fees and costs, access to its courts to
indigents who, in good faith, seek judicial dissolution of their
marriages.



Reversed.



Mr. Justice Douglas concurred in result and filed opinion.



Mr. Justice Brennan concurred in result and filed opinion.



Mr. Justice Black dissented and filed opinion.



For opinion on remand, see 329 F.Supp. 844.



West Headnotes (22)



[1] Federal Courts
Review of federal district courts



On appeal from dismissal of complaint, truth
of undisputed allegations of complaint will be
assumed.



10 Cases that cite this headnote



[2] Courts
Nature of judicial determination



No characteristic of organized and cohesive
society is more fundamental than its erection and
enforcement of system of rules defining various
rights and duties of its members, enabling them
to govern their affairs and definitively settle their
differences in an orderly, predictable manner.



14 Cases that cite this headnote



[3] Constitutional Law
Access to Courts;  Right to Seek Remedy



Legitimacy of state's monopoly over techniques
of final dispute settlement, even where
some are denied access to its use,
stands unimpaired where recognized, effective
alternatives for the adjustment of differences
remain. U.S.C.A.Const. Amend. 14.



54 Cases that cite this headnote



[4] Marriage
Nature of the obligation



Marriage involves interests of basic importance
in society.



36 Cases that cite this headnote



[5] Constitutional Law
Notice and hearing in general



“Due process” requires, at minimum, that
absent countervailing state interest of overriding
significance, persons forced to settle their claims
of right and duty through the judicial process
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must be given meaningful opportunity to be
heard. U.S.C.A.Const. Amend. 14.



241 Cases that cite this headnote



[6] Constitutional Law
Safety



Constitutional Law
Right to Property



Wherever one is assailed in his person or his
property, there he may defend. U.S.C.A.Const.
Amend. 14.



2 Cases that cite this headnote



[7] Constitutional Law
Duration and timing of deprivation;  pre- or



post-deprivation remedies



Due process clause, at a minimum, requires
that deprivation of life, liberty or property
by adjudication be preceded by notice and
opportunity for hearing appropriate to the nature
of the case. U.S.C.A.Const. Amend. 14.



156 Cases that cite this headnote



[8] Constitutional Law
Notice and hearing in general



Due process does not require that defendant in
every civil case actually have hearing on the
merits; it does require an opportunity granted
at meaningful time and in meaningful manner
for hearing appropriate to the nature of the case.
U.S.C.A.Const. Amend. 14.



221 Cases that cite this headnote



[9] Constitutional Law
Default



Due process permits the entry of default
judgment against defendant who, after adequate
notice, fails to make timely appearance or
who, without justifiable excuse, violates a
procedural rule requiring the production of
evidence necessary for orderly adjudication.
U.S.C.A.Const. Amend. 14.



47 Cases that cite this headnote



[10] Constitutional Law
Notice and Hearing



Constitutional Law
Duration and timing of deprivation;  pre- or



post-deprivation remedies



The formality and procedural requisites for
hearings required by due process clause can
vary, depending upon importance of the interest
involved and the nature of the subsequent
proceeding. U.S.C.A.Const. Amend. 14.



249 Cases that cite this headnote



[11] Constitutional Law
Duration and timing of deprivation;  pre- or



post-deprivation remedies



That hearing required by due process is subject
to waiver, and is not fixed in form does not
affect its root requirement that individual be
given opportunity or a hearing before he is
deprived of any significant property interest,
except for extraordinary situations where some
valid governmental interest is at stake to justify
postponing the hearing until after the event.
U.S.C.A.Const. Amend. 14.



611 Cases that cite this headnote



[12] Constitutional Law
Notice and Hearing



Within limits of practicability, a state must afford
to all individuals a meaningful opportunity to be
heard. U.S.C.A.Const. Amend. 14.



88 Cases that cite this headnote



[13] Constitutional Law
Invalidity as applied



A statute or a rule may be held constitutionally
invalid as applied when it operates to deprive an
individual of protected right although its general
validity as measure enacted in the legitimate
exercise of state power is beyond question.
U.S.C.A.Const. Amend. 14.
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36 Cases that cite this headnote



[14] Constitutional Law
Notice and Hearing



The right to meaningful opportunity to be
heard within limits of practicality must be
protected against denial by particular laws that
operate to jeopardize it for particular individuals.
U.S.C.A.Const. Amend. 14.



65 Cases that cite this headnote



[15] Constitutional Law
Indigents;  proceedings in forma pauperis



Just as a generally valid notice procedure
may fail to satisfy due process because
of circumstances of the defendant, a cost
requirement, valid on its face, may offend
due process because it operates to foreclose
particular party's opportunity to be heard.
U.S.C.A.Const. Amend. 14.



59 Cases that cite this headnote



[16] Constitutional Law
Protections Provided and Deprivations



Prohibited in General



The state's obligations under the Fourteenth
Amendment are not simply generalized ones;
rather, the state owes to each individual that
process which, in light of the values of a
free society, can be characterized as due.
U.S.C.A.Const. Amend. 14.



24 Cases that cite this headnote



[17] Constitutional Law
Indigents;  proceedings in forma pauperis



In view of basic position of marriage relationship
in society and the state monopolization of means
for dissolving that relationship, due process
of law prohibits a state from denying, solely
because of inability to pay court fees and costs,
access to its courts to indigents who, in good
faith, seek judicial dissolution of their marriages.
C.G.S.A. §§ 52–259, 52–261; U.S.C.A.Const.
Amend. 14.



437 Cases that cite this headnote



[18] Costs
Nature and grounds of right in general



Alternatives exist to fees and cost requirements
as means for conserving the time of courts and
protecting parties from frivolous litigation, such
as penalties for false pleadings or affidavits,
and actions for malicious prosecution or abuse
of process. C.G.S.A. §§ 52–259, 52–261;
U.S.C.A.Const. Amend. 14.



9 Cases that cite this headnote



[19] Divorce
Substituted service



Reliable alternatives exist to service of process
by state-paid sheriff if the state is unwilling to
assume cost of official service in divorce action
by indigent plaintiff; service at defendant's last
known address by mail and posted notice is
equally effective as publication in a newspaper.
C.G.S.A. §§ 52–259, 52–261; U.S.C.A.Const.
Amend. 14.



58 Cases that cite this headnote



[20] Process
Nature and necessity in general



Service by publication is method of notice
least calculated to bring to potential defendant's
attention the pendency of judicial proceedings.
U.S.C.A.Const. Amend. 14.



18 Cases that cite this headnote



[21] Constitutional Law
Access to Courts;  Right to Seek Remedy



Access for all individuals to the courts is not a
right that is, in all circumstances, guaranteed by
the due process clause so that its exercise may
not be placed beyond the reach of any individual.
U.S.C.A.Const. Amend. 14.



72 Cases that cite this headnote
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[22] Constitutional Law
Termination;  divorce, dissolution, and



separation



A state may not, consistent with obligations
imposed on it by the due process clause,
preempt the right to dissolve legal relationship
of marriage without affording all citizens access
to the means it has prescribed for doing so.
C.G.S.A. §§ 52–259, 52–261; U.S.C.A.Const.
Amend. 14.



239 Cases that cite this headnote



**783  *371  Syllabus *



In view of the basic position of the marriage relationship in
our society and the state monopolization of the means for
dissolving that relationship, due process of law prohibits a
State from denying, solely because of inability to pay court
fees and costs, access to its courts to indigents who, in good
faith, seek judicial dissolution of their marriage. Pp. 784—
789.



286 F.Supp. 968, reversed.



Attorneys and Law Firms



Arthur B. LaFrance, New Haven, Conn., for appellants.



Raymond J. Cannon, Hartford, Conn., for appellees.



Opinion



*372  Mr. Justice HARLAN delivered the opinion of the
Court.



Appellants, welfare recipients residing in the State of
Connecticut, brought this action in the Federal District Court
for the District of Connecticut on behalf of themselves and
others similarly situated, challenging, as applied to them,
certain state procedures for the commencement of litigation,
including requirements for payment of court fees and costs
for service of process, that restrict their access to the courts in
their effort to bring an action for divorce.



It appears from the briefs and oral argument that the average
cost to a litigant for bringing an action for divorce is



$60. Section 52—259 of the Connecticut General Statutes
provides: ‘There shall be paid to the clerks of the supreme
court or the superior court, for entering each civil cause, forty-
five dollars * * *.’ An additional $15 is usually required for
the service of process by the sheriff, although as much as $40
or $50 may be necessary where notice must be accomplished



by publication. 1



There is no dispute as to the inability of the named appellants
in the present case to pay either the court fees required
by statute or the cost incurred for the service of process.
The affidavits in the record establish that appellants' welfare
income in each instance barely suffices *373  to meet the
costs of the daily essentials of life and includes no allotment
that could be budgeted for the expense to gain access to
the courts in order to obtain a divorce. Also undisputed is
appellants' ‘good faith’ in seeking a divorce.
[1]  Assuming, as we must on this motion to dismiss the



complaint, the truth of the undisputed allegations made by
the appellants, it appears that they were unsuccessful in their
attempt to bring their divorce actions in the Connecticut
courts, simply by reason of their indigency. The clerk of the
Superior Court returned their papers ‘on the ground that he
could not accept them until an entry fee had been paid.’ App.
8—9. Subsequent efforts to obtain a judicial waiver of the fee
requirement and to have the court effect service of process
were to no avail. Id., at 9.



Appellants thereafter commenced this action in the
Federal District Court seeking a judgment declaring that
Connecticut's statute and service of process provisions,
‘requiring payment of court fees and expenses as a condition
precedent to obtaining court relief (are) unconstitutional (as)
applied to these indigent (appellants) and all other members
of the class which they represent.’ As further relief, appellants
requested the entry of an injunction ordering the appropriate
**784  officials to permit them ‘to proceed with their divorce



actions without payment of fees and costs.’ A three-judge
court was convened pursuant to 28 U.S.C. s 2281, and on
July 16, 1968, that court concluded that ‘a state (may) limit
access to its civil courts and particularly in this instance, to
its divorce courts, by the requirement of a filing fee or other
fees which effectively bar persons on relief from commencing
actions therein.’ 286 F.Supp. 968, 972.



We noted probable jurisdiction, 395 U.S. 974, 89 S.Ct. 2138,
23 L.Ed.2d 763 (1969). The case was heard at the 1969 Term
and thereafter was *374  set for reargument at the present
Term. 399 U.S. 922, 90 S.Ct. 2229, 26 L.Ed.2d 788 (1970).





http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=Id8e258439c1c11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92k4386/View.html?docGuid=Id8e258439c1c11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92k4386/View.html?docGuid=Id8e258439c1c11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS52-259&originatingDoc=Id8e258439c1c11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS52-261&originatingDoc=Id8e258439c1c11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOAMENDXIV&originatingDoc=Id8e258439c1c11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOAMENDXIV&originatingDoc=Id8e258439c1c11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id8e258439c1c11d993e6d35cc61aab4a&headnoteId=197112702051320140810080759&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968114074&pubNum=345&originatingDoc=Id8e258439c1c11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS52-259&originatingDoc=Id8e258439c1c11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2281&originatingDoc=Id8e258439c1c11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968114074&pubNum=345&originatingDoc=Id8e258439c1c11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_345_972&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_972


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969247989&pubNum=708&originatingDoc=Id8e258439c1c11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969247989&pubNum=708&originatingDoc=Id8e258439c1c11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=708&cite=90SCT2229&originatingDoc=Id8e258439c1c11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








Boddie v. Connecticut, 401 U.S. 371 (1971)



91 S.Ct. 780, 28 L.Ed.2d 113



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5



We now reverse. 2  Our conclusion is that, given the basic
position of the marriage relationship in this society's hierarchy
of values and the concomitant state monopolization of the
means for legally dissolving this relationship, due process
does prohibit a State from denying, solely because of inability
to pay, access to its courts to individuals who seek judicial
dissolution of their marriages.



I



At its core, the right to due process reflects a
fundamental value in our American constitutional system.
Our understanding of the value is the basis upon which we
have resolved this case.
[2]  Perhaps no characteristic of an organized and cohesive



society is more fundamental than its erection and enforcement
of a system of rules defining the various rights and duties
of its members, enabling them to govern their affairs and
definitively settle their differences in an orderly, predictable
manner. Without such a ‘legal system,’ social organization
and cohesion are virtually impossible; with the ability to seek
regularized resolution of conflicts individuals are capable
of interdependent action that enables them to strive for
achievements without the anxieties that would beset them in
a disorganized society. Put more succinctly, it is this injection
of the rule of law that allows society to reap the benefits of
rejecting what political theorists call the ‘state of nature.’



*375  American society, of course, bottoms its systematic
definition of individual rights and duties, as well as its
machinery for dispute settlement, not on custom or the
will of strategically placed individuals, but on the common-
law model. It is to courts, or other quasi-judicial official
bodies, that we ultimately look for the implementation of a
regularized, orderly process of dispute settlement. Within this
framework, those who wrote our original Constitution, in the
Fifth Amendment, and later those who drafted the Fourteenth
Amendment recognized the centrality of the concept of due
process in the operation of this system. Without this guarantee
that one may not be deprived of his rights, neither liberty nor
property, without due process of law, the State's monopoly
over techniques for binding conflict resolution could hardly
be said to be acceptable under our scheme of things. Only
by providing that the social enforcement mechanism must
function strictly within these bounds can we hope to maintain
an ordered society that is also just. It is upon this premise that
this Court has through years of adjudication put flesh upon
the due process principle.



[3]  Such litigation has, however, typically involved rights
of defendants—not, as here, persons seeking access to the
judicial process in the first instance. This is because our
society has been so structured that resort to the courts
is not usually the only available, legitimate means of
resolving private disputes. Indeed, **785  private structuring
of individual relationships and repair of their breach is
largely encouraged in American life, subject only to the
caveat that the formal judicial process, if resorted to, is
paramount. Thus, this Court has seldom been asked to view
access to the courts as an element of due process. The
legitimacy of the State's monopoly over techniques of final
dispute settlement, even where *376  some are denied access
to its use, stands unimpaired where recognized, effective
alternatives for the adjustment of differences remain. But
the successful invocation of this governmental power by
plaintiffs has often created serious problems for defendants'
rights. For at that point, the judicial proceeding becomes the
only effective means of resolving the dispute at hand and
denial of a defendant's full access to that process raises grave
problems for its legitimacy.



[4]  Recognition of this theoretical framework illuminates
the precise issue presented in this case. As this Court on
more than one occasion has recognized, marriage involves
interests of basic importance in our society. See, e.g., Loving
v. Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010
(1967); Skinner v. Oklahoma, ex rel. Williamson, 316 U.S.
535, 62 S.Ct. 1110, 86 L.Ed. 1655 (1942); Meyer v. Nebraska,
262 U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042 (1923). It is
not surprising, then, that the States have seen fit to oversee
many aspects of that institution. Without a prior judicial
imprimatur, individuals may freely enter into and rescind
commercial contracts, for example, but we are unaware of
any jurisdiction where private citizens may covenant for or
dissolve marriages without state approval. Even where all
substantive requirements are concededly met, we know of
no instance where two consenting adults may divorce and
mutually liberate themselves from the constraints of legal
obligations that go with marriage, and more fundamentally
the prohibition against remarriage, without invoking the
State's judicial machinery.



Thus, although they assert here due process rights as would-
be plaintiffs, we think appellants' plight, because resort to
the state courts is the only avenue to dissolution of their
marriages, is akin to that of defendants faced with exclusion
from the only forum effectively empowered to settle their
disputes. Resort to the judicial process by these plaintiffs
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is no more voluntary in a realistic sense than that of the
defendant called upon to  *377  defend his interests in
court. For both groups this process is not only the paramount
dispute-settlement technique, but, in fact, the only available
one. In this posture we think that this appeal is properly to
be resolved in light of the principles enunciated in our due
process decisions that delimit rights of defendants compelled
to litigate their differences in the judicial forum.



II



These due process decisions, representing over a hundred
years of effort by this Court to give concrete embodiment
to this concept, provide, we think, complete vindication for
appellants' contentions. In particular, precedent has firmly
embedded in our due process jurisprudence two important
principles upon whose application we rest our decision in the
case before us.



A



[5]  [6]  [7]  Prior cases establish, first, that due process
requires, at a minimum, that absent a countervailing state
interest of overriding significance, persons forced to settle
their claims of right and duty through the judicial process
must be given a meaningful opportunity to be heard. Early
in our jurisprudence, this Court voiced the doctrine that
‘(w)herever one is assailed in his person or his property, there
he may defend,’ Windsor v. McVeigh, 93 U.S. 274, 277, 23
L.Ed. 914 (1876). See Baldwin v. Hale, 1 Wall. 223, 17 L.Ed.
531 (1864); Hovey v. Elliott, 167 U.S. 409, 17 S.Ct. 841, 42
L.Ed. 215 (1897). The theme that **786  ‘due process of
law signifies a right to be heard in one's defense,’ Hovey v.
Elliott, supra, 417, 17 S.Ct. at 844, has continually recurred



in the years since Baldwin, Windsor, and Hovey. 3  Although
‘(m)any controversies *378  have raged about the cryptic
and abstract words of the Due Process Clause,’ as Mr. Justice
Jackson wrote for the Court in Mullane v. Central Hanover
Bank & Trust Co., 339 U.S. 306, 70 S.Ct. 652, 94 L.Ed. 865
(1950), ‘there can be no doubt that at a minimum they require
that deprivation of life, liberty or property by adjudication be
preceded by notice and opportunity for hearing appropriate to
the nature of the case.’ Id., at 313, 70 S.Ct. at 656.



[8]  [9]  [10]  [11]  [12]  Due process does not, of course,
require that the defendant in every civil case actually have
a hearing on the merits. A State, can, for example, enter
a default judgment against a defendant who, after adequate
notice, fails to make a timely appearance, see Windsor, supra,



93 U.S. at 278, 23 L.Ed. 914, or who, without justifiable
excuse, violates a procedural rule requiring the production
of evidence necessary for orderly adjudication, Hammond
Packing Co. v. Arkansas, 212 U.S. 322, 351, 29 S.Ct. 370,
380, 53 L.Ed. 530 (1909). What the Constitution does require
is ‘an opportunity * * * granted at a meaningful time and in
a meaningful manner,’ Armstrong v. Manzo, 380 U.S. 545,
552, 85 S.Ct. 1187, 1191, 14 L.Ed.2d 62 (1965) (emphasis
added), ‘for (a) hearing appropriate to the nature of the case,’
Mullane v. Central Hanover Bank & Trust Co., supra, 339
U.S. at 313, 70 S.Ct. at 657. The formality and procedural
requisites for the hearing can vary, depending upon the
importance of the interests involved and the nature of the



subsequent proceedings. 4  That the hearing required by due
process *379  is subject to waiver, and is not fixed in form
does not affect its root requirement that an individual be
given an opportunity for a hearing before he is deprived of



any significant property interest, 5  except for extraordinary
situations where some valid governmental interest is at stake



that justifies postponing the hearing until after the event. 6



In short, ‘within the limits of practicability,’ **787  Id., 339
U.S., at 318, 70 S.Ct., at 659, a State must afford to all
individuals a meaningful opportunity to be heard if it is to
fulfill the promise of the Due Process Clause.



B



[13]  Our cases further establish that a statute or a rule may
be held constitutionally invalid as applied when it operates to
deprive an individual of a protected right although its general
validity as a measure enacted in the legitimate exercise of
state power is beyond question. Thus, in cases involving
religious freedom, free speech or assembly, this Court has
often held that a valid statute was unconstitutionally applied
in particular circumstances because it interfered with an



individual's exercise of those rights. 7



[14]  No less than these rights, the right to a meaningful
opportunity to be heard within the limits of practicality, must
be protected against denial by particular laws *380  that
operate to jeopardize it for particular individuals. See Mullane
v. Central Hanover Bank & Trust Co., supra; Covey v. Town
of Somers, 351 U.S. 141, 76 S.Ct. 724, 100 L.Ed. 1021
(1956).
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In Mullane this Court held that the statutory provision for
notice by publication in a local newspaper, although sufficient
as to beneficiaries of a trust whose interests or addresses
were unknown to the trustee, was not sufficient notice under
the Due Process Clause for known beneficiaries. Similarly,
Covey held that notice by publication in a foreclosure action,
even though sufficient to provide a normal person with
an opportunity for a hearing, was not sufficient where the
defendant was a known incompetent. The Court expressly
rejected an argument that ‘the Fourteenth Amendment does
not require the State to take measures in giving notice to an
incompetent beyond those deemed sufficient in the case of the
ordinary taxpayer.’ Id., at 146, 76 S.Ct. at 727.
[15]  [16]  Just as a generally valid notice procedure may



fail to satisfy due process because of the circumstances of
the defendant, so too a cost requirement, valid on its face,
may offend due process because it operates to foreclose
a particular party's opportunity to be heard. The State's
obligations under the Fourteenth Amendment are not simply
generalized ones; rather, the State owes to each individual that
process which, in light of the values of a free society, can be
characterized as due.



III



[17]  Drawing upon the principles established by the cases
just canvassed, we conclude that the State's refusal to admit
these appellants to its courts, the sole means in Connecticut
for obtaining a divorce, must be regarded as the equivalent of
denying them an opportunity to be heard upon their claimed
right to a dissolution of their marriages, and, in the absence of
a sufficient countervailing *381  justification for the State's



action, a denial of due process. 8



**788  The arguments for this kind of fee and cost
requirement are that the State's interest in the prevention of
frivolous litigation is substantial, its use of court fees and
process costs to allocate scarce resources is rational, and
its balance between the defendant's right to notice and the
plaintiff's right to access is reasonable.
[18]  [19]  [20]  In our opinion, none of these



considerations is sufficient to override the interest of these
plaintiff-appellants in having access to the only avenue open
for dissolving their allegedly untenable marriages. Not only is
there no necessary connection between a litigant's assets and



the seriousness of his motives in bringing suit, 9  but it is here



beyond present dispute that appellants bring these actions in
good faith. Moreover, other alternatives exist to fees and cost
requirements as a means for conserving the time of courts
and protecting parties from frivolous litigation, *382  such
as penalties for false pleadings or affidavits, and actions for
malicious prosecution or abuse of process, to mention only
a few. In the same vein we think that reliable alternatives
exist to service of process by a state-paid sheriff if the State
is unwilling to assume the cost of official service. This is
perforce true of service by publication which is the method
of notice least calculated to bring to a potential defendant's
attention the pendency of judicial proceedings. See Mullane
v. Central Hanover Bank & Trust Co., supra. We think in
this case service at defendant's last known address by mail
and posted notice is equally effective as publication in a
newspaper.



We are thus left to evaluate the State's asserted interest in
its fee and cost requirements as a mechanism of resource
allocation or cost recoupment. Such a justification was
offered and rejected in Griffin v. Illinois, 351 U.S. 12, 76 S.Ct.
585, 100 L.Ed. 891 (1956). In Griffin it was the requirement
of a transcript beyond the means of the indigent that blocked
access to the judicial process. While in Griffin the transcript
could be waived as a convenient but not necessary predicate
to court access, here the State invariably imposes the costs as
a measure of allocating its judicial resources. Surely, then, the
rationale of Griffin covers this case.



IV



[21]  [22]  In concluding that the Due Process Clause of
the Fourteenth Amendment requires that these appellants
be afforded an opportunity to go into court to obtain a
divorce, we wish to re-emphasize that we go no further than
necessary to dispose of the case before us, a case where
the bona fides of both appellants' indigency and desire for
divorce are here beyond dispute. We do not decide that
access for all individuals to the courts is a right that is, in all
circumstances, guaranteed by the Due Process Clause of the
Fourteenth Amendment so that its exercise may not be placed
beyond the reach of any individual, *383  for, as we have
already noted, in the case before us this right is the exclusive
precondition to the adjustment of a fundamental human
relationship. The requirement **789  that these appellants
resort to the judicial process is entirely a state-created matter.
Thus we hold only that a State may not, consistent with the
obligations imposed on it by the Due Process Clause of the
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Fourteenth Amendment, pre-empt the right to dissolve this
legal relationship without affording all citizens access to the
means it has prescribed for doing so.



Reversed.



Mr. Justice DOUGLAS, concurring in the result.



I believe this case should be decided upon the principles
developed in the line of cases marked by Griffin v. Illinois,
351 U.S. 12, 76 S.Ct. 585, 100 L.Ed. 891. There we
considered a state law which denied persons convicted of a
crime full appellate review if they were unable to pay for a
transcript of the trial. Mr. Justice Black's opinion announcing
the judgment of the Court stated:
‘Such a denial is a misfit in a country dedicated to affording
equal justice to all and special privileges to none in the
administration of its criminal law. There can be no equal
justice where the kind of a trial a man gets depends on
the amount of money he has. Destitute defendants must be
afforded as adequate appellate review as defendants who have
money enough to buy transcripts.’ Id., at 19, 76 S.Ct. at 591.



Griffin has had a sturdy growth. ‘Our decisions for more than
a decade now have made clear that differences in access to the
instruments needed to vindicate legal rights, when based upon
the financial situation of the defendant, are repugnant to the
Constitution.’ Roberts v. LaVallee, 389 U.S. 40, 42, 88 S.Ct.
194, 196, 19 L.Ed.2d 41; See also Williams v. Oklahoma City,
395 U.S. 458, 89 S.Ct. 1818, 23 L.Ed.2d 440; Long v. District
Court of Iowa, 385 U.S. 192, 87 S.Ct. 362, 17 L.Ed.2d 290;
Draper v. Washington, 372 U.S. 487, 83 S.Ct. 774, 9 L.Ed.2d
899. But *384  Griffin has not been limited to securing a
record for indigents who appeal their convictions. If the more
affluent have counsel on appeal, then counsel for indigents
must be provided on appeal of a criminal conviction. Douglas
v. California, 372 U.S. 353, 83 S.Ct. 814, 9 L.Ed.2d 811. The
tie to Griffin was explicit. ‘In either case (Griffin or Douglas)
the evil is the same: discrimination against the indigent.’ Id.,
at 355, 83 S.Ct. at 816.



In Burns v. Ohio, 360 U.S. 252, 79 S.Ct. 1164, 3 L.Ed.2d
1209 we invalidated a procedure whereby cases within
the jurisdiction of the state supreme court would not be
considered if a person could not pay the filing fee. In Smith
v. Bennett, 365 U.S. 708, 81 S.Ct. 895, 6 L.Ed.2d 39, we
held that requiring indigents to pay filing fees before a writ
of habeas corpus could be considered in state court was
invalid under the Equal Protection Clause. Here Connecticut



has provided requirements for married couples to obtain
divorces and because of filing fees and service of process
one of the requirements is having the necessary money.
The more affluent can obtain a divorce; the indigent cannot.
This situation is comparable to Burns v. Ohio, and Smith v.
Bennett.



The Due Process Clause on which the Court relies has
proven very elastic in the hands of judges. ‘The doctrine that
prevailed in Lochner (v. New York, 198 U.S. 45, 25 S.Ct.
539, 49 L.Ed. 937), Coppage (v. Kansas, 236 U.S. 1, 35
S.Ct. 240, 59 L.Ed. 441), Adkins (v. Children's Hospital, 261
U.S. 525, 43 S.Ct. 394, 67 L.Ed. 785), (Jay) Burns (Baking
Co. v. Bryan, 264 U.S. 504, 44 S.Ct. 412, 68 L.Ed. 813),
and like cases—that due process authorizes courts to hold
laws unconstitutional when they believe the legislature has
acted unwisely—has long since been discarded.’ Ferguson v.
Skrupa, 372 U.S. 726, 730, 83 S.Ct. 1028, 1031, 10 L.Ed.2d
93. I would not invite its revival.



Whatever residual element of substantive law the Due Process
Clause may still have (Thompson v. Louisville, 362 U.S.
199, 80 S.Ct. 624, 4 L.Ed.2d 654), it essentially regulates
procedure. **790  Sniadach v. Family Finance Corp., 395
U.S. 337, 89 S.Ct. 1820, 23 L.Ed.2d 349; Wisconsin v.
Constantineau, 400 U.S. 443, 91 S.Ct. 507, 27 L.Ed.2d 515.
The Court today puts *385  ‘flesh’ upon the Due Process
Clause by concluding that marriage and its dissolution are so
important that an unhappy couple who are indigent should
have access to the divorce courts free of charge. Fishing may
be equally important to some communities. May an indigent
be excused if he does not obtain a license which requires
payment of money that he does not have? How about a
requirement of an onerous bond to prevent summary eviction
from rented property? The affluent can put up the bond,
though the indigent may not be able to do so. See Williams
v. Shaffer, 385 U.S. 1037, 87 S.Ct. 772, 17 L.Ed.2d 683.
Is housing less important to the mucilage holding society
together than marriage? The examples could be multiplied. I
do not see the length of the road we must follow if we accept
my Brother HARLAN'S invitation. The question historically
has been whether the right claimed is ‘of the very essence of
a scheme of ordered liberty.’ Palko v. Connecticut, 302 U.S.
319, 325, 58 S.Ct. 149, 152, 82 L.Ed. 288. That makes the
test highly subjective and dependent on the idiosyncrasies of
individual judges as Lochner, Coppage, and Adkins illustrate.



The reach of the Equal Protection Clause is not definable with



mathematical precision. But in spite of doubts by some, *  as
it has been construed, rather definite guidelines have been
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developed: race is one (Strauder v. West Virginia, 100 U.S.
303, 25 L.Ed. 664; McLaughlin v. Florida, 379 U.S. 184, 85
S.Ct. 283, 13 L.Ed.2d 222); alienage is another (Takahashi v.
Fish & Game Comm'n., 334 U.S. 410, 68 S.Ct. 1138, 92 L.Ed.
1478); Religion is another (Sherbert v. Verner, 374 U.S. 398,
83 S.Ct. 1790, 10 L.Ed.2d 965); poverty is still another Griffin
v. Illinois, supra); and class or caste yet another (Skinner v.
Oklahoma, ex rel. Williamson, 316 U.S. 535, 62 S.Ct. 1110,
86 L.Ed. 1655).



The power of the States over marriage and divorce is, of
course, complete except as limited by specific constitutional
provisions. But could a State deny divorces to domiciliaries
who were Negroes and grant them to whites? *386  Deny
them to resident aliens and grant them to citizens? Deny them
to Catholics and grant them to Protestants? Deny them to
those convicted of larceny and grant them to those convicted
of embezzlement?



Here the invidious discrimination is based on one of the
guidelines: poverty.



An invidious discrimination based on poverty is adequate
for this case. While Connecticut has provided a procedure
for severing the bonds of marriage, a person can meet every
requirement save court fees or the cost of service of process
and be denied a divorce. Connecticut says in its brief that this
is justified because ‘the State does not favor divorces; and
only permits a divorce to be granted when those conditions
are found to exist in respect to one or the other of the named
parties, which seem to the legislature to make it probable that
the interests of society will be better served and that parties
will be happier, and so the better citizens, separate, than if
compelled to remain together.’



Thus, under Connecticut law divorces may be denied or
granted solely on the basis of wealth. Just as denying further
judicial review in Burns and Smith, appellate counsel in
Douglas, and a transcript in Griffin created an invidious
distinction based on wealth, so, too, does making the grant
or denial of a divorce to turn on the wealth of the parties.
Affluence does not pass muster under the Equal Protection
Clause for determining who must remain married and who
shall be allowed to separate.



Mr. Justice BRENNAN, concurring in part.



I join the Court's opinion to the extent that it holds
that Connecticut denies **791  procedural due process in
denying the indigent appellants access to its courts for the sole
reason that they cannot pay a required fee. ‘(C)onsideration



of what procedures due process may require under any given
set of circumstances must begin with *387  a determination
of the precise nature of the government function involved
as well as of the private interest that has been affected
by governmental action.’ Cafeteria & Restaurant Workers
Union v. McElroy, 367 U.S. 886, 895, 81 S.Ct. 1743, 1748,
6 L.Ed.2d 1230 (1961); Goldberg v. Kelly, 397 U.S. 254,
263, 90 S.Ct. 1011, 1018, 25 L.Ed.2d 287 (1970). When a
State's interest in imposing a fee requirement on an indigent
is compared to the indigent's interest in being heard, it is clear
that the latter is the weightier. It is an unjustifiable denial of
a hearing, and therefore a denial of due process, to close the
courts to an indigent on the ground of nonpayment of a fee.



But I cannot join the Court's opinion insofar as today's holding
is made to depend upon the factor that only the State can grant
a divorce and that an indigent would be locked into a marriage
if unable to pay the fees required to obtain a divorce. A State
has an ultimate monopoly of all judicial process and attendant
enforcement machinery. As a practical matter, if disputes
cannot be successfully settled between the parties, the court
system is usually ‘the only forum effectively empowered to
settle their disputes. Resort to the judicial process by these
plaintiffs is no more voluntary in a realistic sense than that
of the defendant called upon to defend his interests in court.’
Ante, at 785. In this case, the Court holds that Connecticut's
unyielding fee requirement violates the Due Process Clause
by denying appellants ‘an opportunity to be heard upon their
claimed right to a dissolution of their marriages' without
a sufficient countervailing justification. Ante, at 787. I see
no constitutional distinction between appellants' attempt to
enforce this state statutory right and and attempt to vindicate
any other right arising under federal or state law. If fee
requirements close the courts to an indigent he can no more
invoke the aid of the courts for other forms of relief than
he can escape the legal incidents of a marriage. The right
to be heard in some way at some time extends *388  to all
proceedings entertained by courts. The possible distinctions
suggested by the Court today will not withstand analysis.



In addition, this case presents a classic problem of equal
protection of the laws. The question that the Court treats
exclusively as one of due process inevitably implicates
considerations of both due process and equal protection.
Certainly, there is at issue the denial of a hearing, a matter
for analysis under the Due Process Clause. But Connecticut
does not deny a hearing to everyone in these circumstances;
it denies it only to people who fail to pay certain fees. The
validity of this partial denial, or differentiation in treatment,
can be tested as well under the Equal Protection Clause.
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In Griffin v. Illinois, 351 U.S. 12, 76 S.Ct. 585, 100 L.Ed. 891
(1956), we held under the Equal Protection Clause as well
as the Due Process Clause that a State may not deny a free
transcript to an indigent, where the transcript is necessary for
a direct appeal from his conviction. Subsequently, we have
applied and extended that principle in numerous criminal
cases. See e.g., Eskridge v. Washington State Board of Prison
Terms & Paroles, 357 U.S. 214, 78 S.Ct. 1061, 2 L.Ed.2d
1269 (1958); Burns v. Ohio, 360 U.S. 252, 79 S.Ct. 1164,
3 L.Ed.2d 1209 (1959); Smith v. Bennett, 365 U.S. 708,
81 S.Ct. 895, 6 L.Ed.2d 39 (1961); Coppedge v. United
States, 369 U.S. 438, 82 S.Ct. 917, 8 L.Ed.2d 21 (1962);
Lane v. Brown, 372 U.S. 477, 83 S.Ct. 768, 9 L.Ed.2d 892
(1963); Draper v. Washington, 372 U.S. 487, 83 S.Ct. 774,
9 L.Ed.2d 899 (1963); Rinaldi v. Yeager, 384 U.S. 305, 86
S.Ct. 1497, 16 L.Ed.2d 577 (1966); Long v. District Court
of Iowa, 385 U.S. 192, 87 S.Ct. 362, 17 L.Ed.2d 290 (1966);
**792  Roberts v. LaVallee, 389 U.S. 40, 88 S.Ct. 194, 19



L.Ed.2d 41 (1967); Gardner v. California, 393 U.S. 367, 89
S.Ct. 580, 21 L.Ed.2d 601 (1969). The rationale of Griffin
covers the present case. Courts are the central dispute-settling
institutions in our society. They are bound to do equal justice
under law, to rich and poor alike. They fail to perform their
function in accordance with the Equal Protection Clause if
they shut their doors to indigent *389  plaintiffs altogether.
Where money determines not merely ‘the kind of trial a man
gets,’ Griffin v. Illinois, supra, 351 U.S. at 19, 76 S.Ct. at
591, but whether he gets into court at all, the great principle
of equal protection becomes a mockery. A State may not
make its judicial processes available to some but deny them
to others simply because they cannot pay a fee. Cf. Harper
v. Virginia State Board of Elections, 383 U.S. 663, 86 S.Ct.
1079, 16 L.Ed.2d 169 (1966). In my view, Connecticut's fee
requirement, as applied to an indigent, is a denial of equal
protection.



Mr. Justice BLACK, dissenting.



This is a strange case and a strange holding. Absent some
specific federal constitutional or statutory provision, marriage
in this country is completely under state control, and so is
divorce. When the first settlers arrived here the power to grant
divorces in Great Britain was not vested in that country's
courts but in its Parliament. And as recently as 1888 this Court
in Maynard v. Hill, 125 U.S. 190, 8 S.Ct. 723, 31 L.Ed. 654,
upheld a divorce granted by the Legislature of the Territory
of Oregon. Since that time the power of state legislatures to
grant divorces or vest that power in their courts seems not



to have been questioned. It is not be accident that marriage
and divorce have always been considered to be under state
control. The institution of marriage is of peculiar importance
to the people of the States. It is within the States that they
live and vote and rear their children under laws passed
by their elected representatives. The States provide for the
stability of their social order, for the good morals of all their
citizens, and for the needs of children from broken homes.
The States, therefore, have particular interests in the kinds of
laws regulating their citizens when they enter into, maintain,
and dissolve marriages. The power of the States over marriage
and *390  divorce is complete except as limited by specific
constitutional provisions. Loving v. Virginia, 388 U.S. 1, 7—
12, 87 S.Ct. 1817, 1821—1823, 18 L.Ed.2d 1010 (1967).



The Court here holds, however, that the State of Connecticut
has so little control over marriages and divorces of its own
citizens that it is without power to charge them practically
nominal initial court costs when they are without ready
money to put up those costs. The Court holds that the
state law requiring payment of costs is barred by the Due
Process Clause of the Fourteenth Amendment of the Federal
Constitution. Two members of the majority believe that the
Equal Protection Clause also applies. I think the Connecticut
court costs law is barred by neither of those clauses.



It is true, as the majority points out, that the Court did hold
in Griffin v. Illinois, 351 U.S. 12, 76 S.Ct. 585, 100 L.Ed.
891 (1956), that indigent defendants in criminal cases must
be afforded the same right to appeal their convictions as
is afforded to a defendant who has ample funds to pay his
own costs. But in Griffin the Court studiously and carefully
refrained from saying one word or one sentence suggesting
that the rule there announced to control rights of criminal
defendants would control in the quite different field of civil
cases And there are strong reasons for distinguishing between
the two types of cases.



Criminal defendants are brought into court by the State or
Federal Government to defend themselves against charges
of crime. They go into court knowing that they may be
convicted, and condemned to lose their lives, their liberty,
or their property, as a penalty for their crimes. Because of
this great governmental power the United States Constitution
**793  has provided special protections for people charged



with crime. They cannot be convicted under bills of attainder
or ex post facto laws. And numerous provisions of the
Bill of Rights—the right to counsel, the right to be free
from coerced *391  confessions, and other rights—shield
defendants in state courts as well as federal courts. See, e.g.,
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Benton v. Maryland, 395 U.S. 784, 89 S.Ct. 2056, 23 L.Ed.2d
707 (1969); Duncan v. Louisiana, 391 U.S. 145, 88 S.Ct.
1444, 20 L.Ed.2d 491 (1968); Malloy v. Hogan, 378 U.S.
1 (1964); Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct.
792, 9 L.Ed.2d 799 (1963). With all of these protections
safeguarding defendants charged by government with crime,
we quite naturally and quite properly held in Griffin that
the Due Process and Equal Protection Clauses both barred
any discrimination in criminal trials against poor defendants
who are unable to defend themselves against the State.
Had we not so held we would have been unfaithful to the
explicit commands of the Bill of Rights, designed to wrap
the protections of the Constitution around all defendants upon
whom the mighty powers of government are hurled to punish
for crime.



Civil lawsuits, however, are not like government prosecutions
for crime. Civil courts are set up by government to give people
who have quarrels with their neighbors the chance to use
a neutral governmental agency to adjust their differences.
In such cases the government is not usually involved as
a party, and there is no deprivation of life, liberty, or
property as punishment for crime. Our Federal Constitution,
therefore, does not place such private disputes on the same
high level as it places criminal trials and punishment. There
is consequently no necessity, no reason, why government
should in civil trials be hampered or handicapped by the strict
and rigid due process rules the Constitution has provided to
protect people charged with crime.



This distinction between civil and criminal proceedings is
implicit in Cohen v. Beneficial Indus. Loan Corp., 337
U.S. 541, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949), where we
held that a statute requiring some, but not all, plaintiffs in
stockholder derivative actions to post a bond did not violate
the Due Process or the Equal Protection Clause. The Cohen
case is indistinguishable *392  from the one before us. In
Cohen, as here, the statute applied to plaintiffs. In both
situations the legal relationships involved are creatures of
the State, extensively governed by state law. The effect of
both statutes may be to deter frivolous or ill-considered suits,
and in both instances the State has a considerable interest
in the prevention of such suits, which might harm the very
relationship the State created and fostered. Finally, the effect
of both statutes may be to close the state courts entirely to
certain plaintiffs, a result the Court explicitly accepted in
Cohen. See id., at 552, 69 S.Ct. at 1228. I believe the present
case should be controlled by the Court's thorough opinion in
Cohen.



The Court's suggested distinction of Cohen on the ground that
the Court there dealt only with the validity of the statute on
its face ignores the following pertinent language:
‘It is urged that such a requirement will foreclose resort by
most stockholders to the only available judicial remedy for the
protection of their rights. Of course, to require security for the
payment of any kind of costs, or the necessity for bearing any
kind of expense of litigation, has a deterring effect. But we
deal with power, not wisdom; and we think, notwithstanding
this tendency, it is within the power of a state to close its
courts to this type of litigation if the condition of reasonable
security is not met.’ Id., at 552, 69 S.Ct. at 1228. (Emphasis
added.)



Rather, Cohen can only be distinguished on the ground that
it involved a stockholders' suit, while this case involves
marriage, an interest ‘of basic importance in our society.’
Thus the Court's **794  opinion appears to rest solely
on a philosophy that any law violates due process if
it is unreasonable, arbitrary, indecent, deviates from the
fundamental, is shocking to the conscience, or fails to meet
*393  other tests composed of similar words or phrases



equally lacking in any possible constitutional precision.
These concepts, of course, mark no constitutional boundaries
and cannot possibly depend upon anything but the belief of
particular judges, at particular times, concerning particular
interests which those judges have divined to be of ‘basic
importance.’



I do not believe the wise men who sought to draw a
written constitution to protect the people from governmental
harassment and oppression, who feared alike the king and
the king's judges, would have used any such words or
phrases. Such unbounded authority in any group of politically
apointed or elected judges would unquestionably be sufficient
to classify our Nation as a government of men, not the
government of laws of which we boast. With a ‘shock the
conscience’ test of Constitutionality, citizens must guess what
is the law, guess what a majority of nine judges will believe
fair and reasonable. Such a test wilfully throws away the
certainty and security that lies in a written constitution, one
that does not alter with a judge's health, belief, or his politics.
I believe the only way to steer this country towards its great
destiny is to follow what our Constitution says, not what
judges think it should have said.
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For these reasons I am constrained to repeat what I said in
dissent in Williams v. North Carolina, 325 U.S. 226, 271—
274, 65 S.Ct. 1092, 1114—1114, 89 L.Ed. 1577 (1945):
‘I cannot agree to this latest expansion of federal power and
the consequent diminution of state power over marriage and
marriage dissolution which the Court derives from adding a
new content to the Due Process Clause. The elasticity of that
clause necessary to justify this holding is found, I suppose,
in the notion that it was intended to give this Court unlimited
authority to supervise all assertions of *394  state and federal
power to see that they comport with our ideas of what are
‘civilized standards of law.’ * * *



‘* * * This perhaps is in keeping with the idea that the due
process clause is a blank sheet of paper provided for courts
to make changes in the Constitution and the Bill of Rights in
accordance with their ideas of civilization's demands. I should
leave the power over divorces in the states.’



See also In re Winship, 397 U.S. 358, 377, 90 S.Ct. 1068,
1079, 25 L.Ed.2d 368 (1970) (Black, J., dissenting).



On more thought about the Due Process and Equal Protection
Clauses: neither, in my judgment, justifies judges in trying
to make our Constitution fit the times, or hold laws
constitutional or not on the basis of a judge's sense of
fairness. The Equal Protection Clause is no more appropriate
a vehicle for the ‘shock the conscience’ test than is the
Due Process Clause. See, e.g., my dissent in Harper v.
Virginia State Board of Elections, 383 U.S. 663, 675—
680, 86 S.Ct. 1079, 1086—1088, 16 L.Ed.2d 169 (1966).
The rules set out in the Constitution itself provide what is
governmentally fair and what is not. Neither due process nor
equal protection permits state laws to be invalidated on any
such nonconstitutional standard as a judge's personal view
of fairness. The people and their elected representatives, not
judges, are constitutionally vested with the power to amend
the Constitution. Judges should not usurp that power in order
to put over their own views. Accordingly, I would affirm this
case.



All Citations



401 U.S. 371, 91 S.Ct. 780, 28 L.Ed.2d 113



Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the



convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287,
50 L.Ed. 499.



1 App. 9. The dollar figures are averages taken from the undisputed allegations of the complaint. The particular fee the
sheriff receives from the plaintiff for service of process in any one case depends on the distance he must travel to
effectuate service of process. Conn.Gen.Stat.Rev. s 52—261 (1968).



2 Following colloquy at the oral reargument as to the possible availability of public or private funds to enable plaintiffs-
appellants to defray the expense requirements at issue in this case, the parties submitted further papers on this score.
Nothing in these materials would justify our declining to adjudicate the constitutional question squarely presented by this
record.



3 See Goldberg v. Kelly, 397 U.S. 254, 90 S.Ct. 1011, 25 L.Ed.2d 287 (1970); Sniadach v. Family Finance Corp., 395 U.S.
337, 89 S.Ct. 1820, 23 L.Ed.2d 349 (1969); Armstrong v. Manzo, 380 U.S. 545, 85 S.Ct. 1187, 14 L.Ed.2d 62 (1965);
Schroeder v. New York, 371 U.S. 208, 212, 83 S.Ct. 279, 282, 9 L.Ed.2d 255 (1962); Best v. Humboldt Placer Mining
Co., 371 U.S. 334, 338, 83 S.Ct. 379, 383, 9 L.Ed.2d 350 (1963); Covey v. Town of Somers, 351 U.S. 141, 76 S.Ct.
724, 100 L.Ed. 1021 (1956); Mullane v. Central Hanover Bank & Trust Co., 389 U.S. 306, 70 S.Ct. 652, 94 L.Ed. 865
(1950); Anderson v. Nat. Bank v. Luckett, 321 U.S. 233, 246, 64 S.Ct. 599, 606, 88 L.Ed. 692 (1944); Opp Cotton Mills
v. Administrator of Wage and Hour Division, 312 U.S. 126, 152—153, 61 S.Ct. 524, 536, 85 L.Ed. 624 (1941); Morgan
v. United States, 304 U.S. 1, 58 S.Ct. 773, 82 L.Ed. 1129 (1938); United States v. Illinois Central R. Co., 291 U.S. 457,
463, 54 S.Ct. 471, 473, 78 L.Ed. 909 (1934); Brinkerhoff-Faris Trust & Savings Co. v. Hill, 281 U.S. 673, 50 S.Ct. 451,
74 L.Ed. 1107 (1930); Coe v. Armour Fertilizer Works, 237 U.S. 413, 423, 35 S.Ct. 625, 628, 59 L.Ed. 1027 (1915);
Londoner v. Denver, 210 U.S. 373, 385—386, 28 S.Ct. 708, 713—714, 52 L.Ed. 1103 (1908); Louisville & Nashville R.
Co. v. Schmidt, 177 U.S. 230, 236, 20 S.Ct. 620, 622, 44 L.Ed. 747 (1900).



4 Compare Goldberg v. Kelly, supra, with In re Winship, 397 U.S. 358, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970). See also
Bowles v. Willingham, 321 U.S. 503, 520—521, 64 S.Ct. 641, 650 (1944).
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5 Goldberg v. Kelly, supra; Sniadach v. Family Finance Corp., supra; Opp Cotton Mills v. Administrator, supra, 312 U.S.
at 152—153, 61 S.Ct. at 536; United States v. Illinois Central R. Co., supra, 291 U.S. at 463, 54 S.Ct. at 473; Coe v.
Armour Fertilizer Works, supra.



6 Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886, 81 S.Ct. 1743, 6 L.Ed.2d 1230 (1961); Ewing v. Mytinger
& Casselberry, Inc., 339 U.S. 594, 70 S.Ct. 870, 94 L.Ed. 1088 (1950); Fahey v. Mallonee, 332 U.S. 245, 67 S.Ct. 1552, 91
L.Ed. 2030 (1947); Bowles v. Willingham, supra; Yakus v. United States, 321 U.S. 414, 64 S.Ct. 660, 88 L.Ed. 834 (1944).



7 E.g., Schneider v. State of New Jersey, Town of Irvington, 308 U.S. 147, 60 S.Ct. 146, 84 L.Ed. 155 (1939); Cantwell v.
Connecticut, 310 U.S. 296, 60 S.Ct. 900, 84 L.Ed. 1213 (1940); Bates v. Little Rock, 361 U.S. 516, 527, 80 S.Ct. 412,
418, 4 L.Ed.2d 480 (1960); Sherbert v. Verner, 374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d 965 (1963).



8 At least one court has already recognized the special nature of the divorce action. Justice Sobel in a case like that before
us took note of the State's involvement in the marital relationship:
‘Marriage is clearly marked with the public interest. In this State, a marriage cannot be dissolved except by ‘due judicial
proceedings * * *.’ We have erected by statute a money hurdle to such dissolusion by requiring in many circumstances
the service of a summons by publication * * *. This hurdle is an effective barrier to (plaintiff's) access to the courts. The
loss of access to the courts in an action for divorce is a right of substantial magnitude when only through the courts may
redress or relief be obtained.' Jeffreys v. Jeffreys, 58 Misc.2d 1045, 1056, 296 N.Y.S.2d 74, 87 (1968).
See also Brown v. Chastain, 416 F.2d 1012, 1014 (CA5 1969). (Rives, J., dissenting).



9 We think Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949), has no bearing on
this case. Differences between divorce actions and derivative actions aside, unlike Cohen, where we considered merely
a statute on its face, the application of this statute here operates to cut off entirely access to the courts.



* See Karst, Invidious Discrimination, 16 U.C.L.A.Rev. 716 (1969).
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Synopsis
Background: Police chief brought § 1983 action against
municipality, alleging that directives instructing him on how
to perform his duties, issued by the borough council after
he won reinstatement, in a union grievance proceeding, after
being fired, constituted retaliation, in violation of his First
Amendment right to petition for redress of grievances, and
that the denial of his request for overtime pay constituted a
Petition Clause violation. After a jury trial the United States
District Court for the Middle District of Pennsylvania, A.
Richard Caputo, J, entered judgment in favor of chief and
awarded damages. On appeal the United States Court of
Appeals for the Third Circuit, Sloviter, Circuit Judge, 364
Fed.Appx. 749,affirmed in part. Certiorari was granted.



[Holding:] The Supreme Court, Justice Kennedy, held that
municipality's allegedly retaliatory actions did not give rise
to liability under the Petition Clause, abrogating San Filippo
v. Bongiovanni, 30 F.3d 424, Foraker v. Chaffinch, 501 F.3d
231.



Vacated and remanded.



Justice Thomas filed opinion concurring in the judgment.



Justice Scalia filed opinion concurring in the judgment in part
and dissenting in part.



West Headnotes (8)



[1] Constitutional Law
Retaliation in general



Municipal Corporations
Chief or superintendent or other executive



Public Employment
Protected activities



Absent a showing that police chief's employment
grievances and § 1983 lawsuit against his
employer related to matters of public concern,
they did not amount to constitutionally protected
activity, and therefore municipality's allegedly
retaliatory actions against the chief did not
give rise to liability under the Petition Clause;
grievances related only to chief's termination
and an overtime pay dispute; abrogating
San Filippo v. Bongiovanni, 30 F.3d 424,
Foraker v. Chaffinch, 501 F.3d 231. U.S.C.A.
Const.Amend. 1; 42 U.S.C.A. § 1983.



13 Cases that cite this headnote



[2] Constitutional Law
Public or private concern;  speaking as



“citizen”



When a public employee sues a government
employer under the First Amendment's Speech
Clause, the employee must show that he or she
spoke as a citizen on a matter of public concern.
U.S.C.A. Const.Amend. 1.



196 Cases that cite this headnote



[3] Constitutional Law
Public or private concern;  speaking as



“citizen”



Under the First Amendment, if a public
employee does not speak as a citizen, or does
not address a matter of public concern, when
he or she sues his or her government employer,
a federal court is not the appropriate forum in
which to review the wisdom of a personnel
decision allegedly made in reaction to the
employee's behavior. U.S.C.A. Const.Amend. 1.
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131 Cases that cite this headnote



[4] Constitutional Law
Efficiency of public services



Even if a public employee speaks as a citizen on
a matter of public concern when suing his or her
employer, his or her speech is not automatically
privileged, since the First Amendment interest
of the employee must be balanced against
the interest of the State, as an employer, in
promoting the efficiency of the public services
it performs through its employees. U.S.C.A.
Const.Amend. 1.



158 Cases that cite this headnote



[5] Constitutional Law
Conditions for employment; 



 relinquishment of rights



For purposes of the First Amendment's Speech
Clause, there are some rights and freedoms
so fundamental to liberty that they cannot
be bargained away in a contract for public
employment, and the Court's responsibility is
to ensure that citizens are not deprived of
these fundamental rights by virtue of working
for the government; however, a citizen who
accepts public employment must accept certain
limitations on his or her freedom. U.S.C.A.
Const.Amend. 1.



3 Cases that cite this headnote



[6] Public Employment
Public Employment



Government has a substantial interest in ensuring
that all of its operations are efficient and
effective, and that interest may require broad
authority to supervise the conduct of public
employees.



4 Cases that cite this headnote



[7] Public Employment
Public Employment



Restraints imposed by the government on a
public employee's conduct are justified by



the consensual nature of the employment
relationship and by the unique nature of the
government's interest.



2 Cases that cite this headnote



[8] Constitutional Law
Right to Petition for Redress of Grievances



The right of access to courts for redress of
wrongs is an aspect of the First Amendment
right to petition the government. U.S.C.A.
Const.Amend. 1.



54 Cases that cite this headnote



**2489  Syllabus *



After petitioner borough fired respondent Guarnieri as
its police chief, he filed a union grievance that led to
his reinstatement. When the borough council later issued
directives instructing Guarnieri how to perform his duties,
he filed a second grievance, and an arbitrator ordered that
some of the directives be modified or withdrawn. Guarnieri
then filed this suit under 42 U.S.C. § 1983, alleging that the
directives were issued in retaliation for the filing of his first
grievance, thereby violating his First Amendment “right ...
to petition the Government for a redress of grievances”;
he later amended his complaint to allege that the council
also violated the Petition Clause by denying his request
for overtime pay in retaliation for his having filed the
§ 1983 suit. The District Court instructed the jury, inter
alia, that the suit and the grievances were constitutionally
protected activity, and the jury found for Guarnieri. Affirming
the compensatory damages award, the Third Circuit held
that a public employee who has petitioned the government
through a formal mechanism such as the filing of a lawsuit
or grievance is protected under the Petition Clause from
retaliation for that activity, even if the petition concerns
a matter of solely private concern. In so ruling, the court
rejected the view of every other Circuit to have considered the
issue that, to be protected, the petition must address a matter
of public concern.



Held: A government employer's allegedly retaliatory actions
against an employee do not give rise to liability under the
Petition Clause unless the employee's petition relates to a
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matter of public concern. The Third Circuit's conclusion
that the public concern test does not limit public employees'
Petition Clause claims is incorrect. Pp. 2493 – 2501.



(a) A public employee suing his employer under the First
Amendment's Speech Clause must show that he spoke as
a citizen on a matter of public concern. Connick v. Myers,
461 U.S. 138, 147, 103 S.Ct. 1684, 75 L.Ed.2d 708. Even
where the employee makes that showing, however, courts
balance his employee's right to engage in speech against
the government's interest in promoting the efficiency and
**2490  effectiveness of the public services it performs



through its employees. Pickering v. Board of Ed. of Township
High School Dist. 205, Will Cty., 391 U.S. 563, 568, 88
S.Ct. 1731, 20 L.Ed.2d 811. Although cases might arise
in which special Petition Clause concerns would require a
distinct analysis, public employees' retaliation claims do not
call for this divergence. The close connection between the
rights of speech and petition has led Courts of Appeals other
than the Third Circuit to apply the public concern test to
public employees' Petition Clause claims. This approach is
justified by the substantial common ground in the definition
and delineation of these rights. Pp. 2493 – 2495.



(b) The substantial government interests that justify a
cautious and restrained approach to protecting public
employees' speech are just as relevant in Petition Clause
cases. A petition, no less than speech, can interfere with
government's efficient and effective operation by, e.g.,
seeking results that “contravene governmental policies or
impair the proper performance of governmental functions,”
Garcetti v. Ceballos, 547 U.S. 410, 419, 126 S.Ct. 1951, 164
L.Ed.2d 689. A petition taking the form of a lawsuit against
the government employer may be particularly disruptive,
consuming public officials' time and attention, burdening
their exercise of legitimate authority, and blurring the lines
of accountability between them and the public. Here, for
example, Guarnieri's attorney invited the jury to review
myriad details of government decisionmaking. It is precisely
to avoid this sort of intrusion into internal governmental
affairs that this Court has held that, “while the First
Amendment invests public employees with certain rights, it
does not empower them to ‘constitutionalize the employee
grievance.’ ” Id., at 420, 126 S.Ct. 1951. Interpreting the
Petition Clause to apply even where matters of public concern
are not involved would be unnecessary, or even disruptive,
when there is already protection for the public employees'
rights to file grievances and litigate. Adopting a different
rule for Petition Clause claims would provide a ready means



for public employees to circumvent the public concern test's
protections and aggravate potential harm to the government's
interests by compounding the costs of complying with the
Constitution. Pp. 2495 – 2498.



(c) Guarnieri's claim that applying the public concern test
to the Petition Clause would be inappropriate in light of
the private nature of many petitions for redress lacks merit.
Although the Clause undoubtedly has force and application
in the context of a personal grievance addressed to the
government, petitions to the government assume an added
dimension when they seek to advance political, social, or
other ideas of interest to the community as a whole. The
Clause's history reveals the frequent use of petitions to
address a wide range of political, social, and other matters of
great public import and interest. Pp. 2498 – 2500.



(d) The framework used to govern public employees' Speech
Clause claims, when applied to the Petition Clause, will
protect both the government's interests and the employee's
First Amendment right. If a public employee petitions as an
employee on a matter of purely private concern, his First
Amendment interest must give way, as it does in speech
cases. San Diego v. Roe, 543 U.S. 77, 82–83, 125 S.Ct. 521,
160 L.Ed.2d 410. If he petitions as a citizen on a matter
of public concern, his First Amendment interest must be
balanced against the government's countervailing interest in
the effective and efficient management of its internal affairs.
Pickering, supra, at 568, 88 S.Ct. 1731. If that balance favors
the public employee, the First Amendment claim will be
sustained. **2491  If the balance favors the employer, the
employee's First Amendment claim will fail even though the
petition is on a matter of public concern. As under the Speech
Clause, whether a petition relates to a matter of public concern
will depend on its “content, form, and context ..., as revealed
by the whole record.” Connick, supra, at 147–148, n. 7, 103
S.Ct. 1684. The forum in which a petition is lodged will also
be relevant. See Snyder v. Phelps, 562 U.S. ––––, ––––, 131
S.Ct. 1207, 1216, 179 L.Ed.2d 172. A petition filed with a
government employer using an internal grievance procedure
in many cases will not seek to communicate to the public
or to advance a political or social point of view beyond the
employment context. Pp. 2500 – 2501.



(e) Absent full briefs by the parties, the Court need not
consider how the foregoing framework would apply to this
case. P. 2501.



364 Fed.Appx. 749, vacated and remanded.
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KENNEDY, J., delivered the opinion of the Court, in
which ROBERTS, C.J., and GINSBURG, BREYER, ALITO,
SOTOMAYOR, and KAGAN, JJ., joined. THOMAS, J., filed
an opinion concurring in the judgment. SCALIA, J., filed an
opinion concurring in the judgment in part and dissenting in
part.
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Opinion



Justice KENNEDY delivered the opinion of the court.



*382  Among other rights essential to freedom, the First
Amendment protects “the right of the people ... to petition the
Government for a redress of grievances.” U.S. Const., Amdt.
1. This case concerns the extent of the protection, if any,
that the Petition Clause grants public employees in routine
disputes with government employers. Petitions are a form of
expression, and employees who invoke the Petition Clause
in most cases could invoke as well the Speech Clause of the
First Amendment. To show that an employer interfered with
rights under the Speech Clause, the employee, as a general
rule, must show that his speech was on a matter *383  of
public concern, as that term is defined in the precedents of this
and other courts. Here the issue is whether that test applies
when the employee invokes the Petition Clause.



[1]  Alone among the Courts of Appeals to have addressed
the issue, the Court of Appeals for the Third Circuit has held
that the public concern test does not limit Petition **2492
Clause claims by public employees. For the reasons stated
below, this conclusion is incorrect.



I



Charles Guarnieri filed a union grievance challenging his
termination as chief of police for the borough of Duryea, a
town of about 4,600 persons in northeastern Pennsylvania.
His grievance proceeded to arbitration pursuant to the police
union collective-bargaining agreement. The arbitrator found
that the borough council, Duryea's legislative body and the
entity responsible for Guarnieri's termination, committed
procedural errors in connection with the termination; and the
arbitrator also found that Guarnieri engaged in misconduct,
including “attempting to intimidate Council members.” App.
37, 38. The arbitrator ordered Guarnieri reinstated after a
disciplinary suspension. Id., at 38.



Upon Guarnieri's return to the job, the council issued 11
directives instructing Guarnieri in the performance of his
duties. The council's attorney explained that the council
“wanted to be sure that the chief understood what was going
to be expected of him upon his return.” Tr. 19:12–14 (Apr.
16, 2008). One directive prohibited Guarnieri from working
overtime without the council's “express permission.” App. 59,
¶ 1. Another indicated that “[t]he police car is to be used for
official business only.” Id., at 60, ¶ 9. A third stated that the
“Duryea municipal building is a smoke free building” and
that the “police department is not exempt.” Id., at 61, ¶ 10.
Guarnieri testified that, because of these and other directives,
his “coming back wasn't a warm welcome feeling.” Tr. 65:7–
8 (Apr. 15, 2008). Guarnieri filed a second union grievance
challenging the directives. The arbitrator *384  instructed the
council to modify or withdraw some of the directives on the
grounds that they were vague, interfered with the authority
of the mayor, or were contrary to the collective-bargaining
agreement.



Guarnieri filed this lawsuit against the borough, the borough
council, and individual members of the council under 42
U.S.C. § 1983. Guarnieri claimed that his first union
grievance was a petition protected by the Petition Clause of
the First Amendment, and he alleged that the directives issued
upon his reinstatement were retaliation for that protected
activity.
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After this suit was filed, the council denied a request
by Guarnieri for $338 in overtime. The United States
Department of Labor investigated and concluded that
Guarnieri was entitled to be paid. The council offered
Guarnieri a check for the amount, but Guarnieri refused
to accept it. Instead, Guarnieri amended his complaint to
encompass the denial of overtime. Guarnieri alleged that his
§ 1983 lawsuit was a petition and that the denial of overtime
constituted retaliation for his having filed the lawsuit.



Under the law of the Circuit, the defendants could not obtain
judgment as a matter of law on the basis that the lawsuit
and grievances were not on a matter of public concern. The
case proceeded to a jury. Guarnieri's attorney argued that the
council was “sending a message to” Guarnieri through the
directives and the denial of overtime: “You might have won
your arbitration, but we control you.” Tr. 53:24–25 (Apr. 17,
2008). The District Court instructed the jury that the lawsuit
and union grievances were “protected activity ... under the
constitution,” and that the jury could find defendants liable
if it found an adequate connection between the protected
activity and the alleged retaliation. Id., at 61:17–20; 62. The
jury found in favor of Guarnieri. The jury awarded $45,000
in compensatory damages and $24,000 in punitive **2493
damages for the directives, as well as $358 in compensatory
damages and $28,000 in punitive damages for *385  the
denial of overtime. The District Court awarded $45,000 in
attorney's fees and denied defendants' renewed motion for
judgment as a matter of law.



Defendants appealed on the ground that Guarnieri's
grievances and lawsuit did not address matters of public
concern. Courts outside the Third Circuit have held that
allegedly retaliatory actions by government employers
against government employees may not give rise to liability
under the Petition Clause unless the employee's petition
related to a matter of public concern. See, e.g., Kirby v.
Elizabeth City, 388 F.3d 440, 448–449 (C.A.4 2004); Tang
v. Rhode Island, Dept. of Elderly Affairs, 163 F.3d 7, 11–
12 (C.A.1 1998); White Plains Towing Corp. v. Patterson,
991 F.2d 1049, 1059 (C.A.2 1993). These courts rely on
a substantial overlap between the rights of speech and
petition to justify the application of Speech Clause precedents
to Petition Clause claims. They reason that, whether the
grievance is considered under the Speech Clause or the
Petition Clause, the government employer is entitled to
take adverse action against the employee unless the dispute
involves a matter of public concern.



Rejecting that view, the Court of Appeals here affirmed
the award of compensatory damages, although it found
insufficient evidence to sustain the award of punitive
damages. The Court of Appeals concluded that “ ‘a public
employee who has petitioned the government through a
formal mechanism such as the filing of a lawsuit or grievance
is protected under the Petition Clause from retaliation for that
activity, even if the petition concerns a matter of solely private
concern.’ ” 364 Fed.Appx. 749, 753 (C.A.3 2010) (quoting
Foraker v. Chaffinch, 501 F.3d 231, 236 (C.A.3 2007)). The
decision of the Court of Appeals was consistent with the
rule adopted and explained by that court in San Filippo v.
Bongiovanni, 30 F.3d 424, 442 (1994). This Court granted
certiorari to resolve the conflict in the Courts of Appeals. 562
U.S. ––––, 131 S.Ct. 456, 178 L.Ed.2d 285 (2010).



*386  II



[2]  [3]  [4]  When a public employee sues a government
employer under the First Amendment's Speech Clause, the
employee must show that he or she spoke as a citizen on a
matter of public concern. Connick v. Myers, 461 U.S. 138,
147, 103 S.Ct. 1684, 75 L.Ed.2d 708 (1983). If an employee
does not speak as a citizen, or does not address a matter of
public concern, “a federal court is not the appropriate forum
in which to review the wisdom of a personnel decision taken
by a public agency allegedly in reaction to the employee's
behavior.” Ibid. Even if an employee does speak as a
citizen on a matter of public concern, the employee's speech
is not automatically privileged. Courts balance the First
Amendment interest of the employee against “the interest of
the State, as an employer, in promoting the efficiency of the
public services it performs through its employees.” Pickering
v. Board of Ed. of Township High School Dist. 205, Will Cty.,
391 U.S. 563, 568, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968).



[5]  [6]  [7]  This framework “reconcile[s] the employee's
right to engage in speech and the government employer's
right to protect its own legitimate interests in performing
its mission.” San Diego v. Roe, 543 U.S. 77, 82, 125
S.Ct. 521, 160 L.Ed.2d 410 (2004) (per curiam). There are
some rights and freedoms so fundamental to liberty that
they cannot be bargained away in a contract for public
employment. “Our responsibility is to ensure that citizens
are **2494  not deprived of [these] fundamental rights by
virtue of working for the government.” Connick, supra, at
147, 103 S.Ct. 1684; see also Keyishian v. Board of Regents
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of Univ. of State of N. Y., 385 U.S. 589, 605–606, 87 S.Ct.
675, 17 L.Ed.2d 629 (1967). Nevertheless, a citizen who
accepts public employment “must accept certain limitations
on his or her freedom.” Garcetti v. Ceballos, 547 U.S.
410, 418, 126 S.Ct. 1951, 164 L.Ed.2d 689 (2006). The
government has a substantial interest in ensuring that all of
its operations are efficient and effective. That interest may
require broad authority to supervise the conduct of public
employees. “When someone who is paid a salary so that
she will contribute to an agency's effective operation begins
to do or say things that detract *387  from the agency's
effective operation, the government employer must have
some power to restrain her.” Waters v. Churchill, 511 U.S.
661, 675, 114 S.Ct. 1878, 128 L.Ed.2d 686 (1994) (plurality
opinion). Restraints are justified by the consensual nature of
the employment relationship and by the unique nature of the
government's interest.



[8]  This case arises under the Petition Clause, not the Speech
Clause. The parties litigated the case on the premise that
Guarnieri's grievances and lawsuit are petitions protected by
the Petition Clause. This Court's precedents confirm that the
Petition Clause protects the right of individuals to appeal to
courts and other forums established by the government for
resolution of legal disputes. “[T]he right of access to courts
for redress of wrongs is an aspect of the First Amendment
right to petition the government.” Sure–Tan, Inc. v. NLRB,
467 U.S. 883, 896–897, 104 S.Ct. 2803, 81 L.Ed.2d 732
(1984); see also BE & K Constr. Co. v. NLRB, 536 U.S. 516,
525, 122 S.Ct. 2390, 153 L.Ed.2d 499 (2002); Bill Johnson's
Restaurants, Inc. v. NLRB, 461 U.S. 731, 741, 103 S.Ct. 2161,
76 L.Ed.2d 277 (1983); California Motor Transport Co. v.
Trucking Unlimited, 404 U.S. 508, 513, 92 S.Ct. 609, 30
L.Ed.2d 642 (1972). Although retaliation by a government
employer for a public employee's exercise of the right of
access to the courts may implicate the protections of the
Petition Clause, this case provides no necessity to consider the
correct application of the Petition Clause beyond that context.



Although this case proceeds under the Petition Clause,
Guarnieri just as easily could have alleged that his employer
retaliated against him for the speech contained within
his grievances and lawsuit. That claim would have been
subject to the public concern test already described. Because
Guarnieri chose to proceed under the Petition Clause,
however, the Court of Appeals applied a more generous
rule. Following the decision of the Court of Appeals in
San Filippo, supra, at 443, Guarnieri was deemed entitled
to protection from retaliation so long as his petition was



not a “sham.” Under that rule, defendants and other public
employers might be liable under the Petition Clause even if
the same *388  conduct would not give rise to liability under
the Speech Clause. The question presented by this case is
whether the history and purpose of the Petition Clause justify
the imposition of broader liability when an employee invokes
its protection instead of the protection afforded by the Speech
Clause.



It is not necessary to say that the two Clauses are identical in
their mandate or their purpose and effect to acknowledge that
the rights of speech and petition share substantial common
ground. This Court has said that the right to speak and the
right to petition are “cognate rights.” Thomas v. Collins, 323
U.S. 516, 530, 65 S.Ct. 315, 89 L.Ed. 430 (1945); see also
**2495  Wayte v. United States, 470 U.S. 598, 610, n. 11, 105



S.Ct. 1524, 84 L.Ed.2d 547 (1985). “It was not by accident
or coincidence that the rights to freedom in speech and press
were coupled in a single guaranty with the rights of the
people peaceably to assemble and to petition for redress of
grievances.” Thomas, 323 U.S., at 530, 65 S.Ct. 315. Both
speech and petition are integral to the democratic process,
although not necessarily in the same way. The right to petition
allows citizens to express their ideas, hopes, and concerns to
their government and their elected representatives, whereas
the right to speak fosters the public exchange of ideas
that is integral to deliberative democracy as well as to the
whole realm of ideas and human affairs. Beyond the political
sphere, both speech and petition advance personal expression,
although the right to petition is generally concerned with
expression directed to the government seeking redress of a
grievance.



Courts should not presume there is always an essential
equivalence in the two Clauses or that Speech Clause
precedents necessarily and in every case resolve Petition
Clause claims. See ibid. (rights of speech and petition are
“not identical”). Interpretation of the Petition Clause must
be guided by the objectives and aspirations that underlie the
right. A petition conveys the special concerns of its author
to the government and, in its usual form, re-quests action by
*389  the government to address those concerns. See Sure–



Tan Inc., supra, at 896–897, 104 S.Ct. 2803.



This Court's opinion in McDonald v. Smith, 472 U.S. 479,
105 S.Ct. 2787, 86 L.Ed.2d 384 (1985), has sometimes been
interpreted to mean that the right to petition can extend no
further than the right to speak; but McDonald held only
that speech contained within a petition is subject to the
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same standards for defamation and libel as speech outside
a petition. In those circumstances the Court found “no
sound basis for granting greater constitutional protection to
statements made in a petition ... than other First Amendment
expressions.” Id., at 485, 105 S.Ct. 2787. There may arise
cases where the special concerns of the Petition Clause would
provide a sound basis for a distinct analysis; and if that is so,
the rules and principles that define the two rights might differ
in emphasis and formulation.



As other Courts of Appeals have recognized, however, claims
of retaliation by public employees do not call for this
divergence. See supra, at 4. The close connection between
these rights has led Courts of Appeals other than the Third
Circuit to apply the public concern test developed in Speech
Clause cases to Petition Clause claims by public employees.
As will be explained further, this approach is justified by the
extensive common ground in the definition and delineation of
these rights. The considerations that shape the application of
the Speech Clause to public employees apply with equal force
to claims by those employees under the Petition Clause.



The substantial government interests that justify a cautious
and restrained approach to the protection of speech by
public employees are just as relevant when public employees
proceed under the Petition Clause. Petitions, no less than
speech, can interfere with the efficient and effective operation
of government. A petition may seek to achieve results
that “contravene governmental policies or impair the proper
performance of governmental functions.” Garcetti, 547 U.S.,
at 419, 126 S.Ct. 1951. Government must have authority,
in appropriate *390  circumstances, to restrain employees
who use petitions to frustrate progress towards the ends
they have been hired to achieve. A petition, like other
forms of speech, can bring the “mission of the employer
and the professionalism **2496  of its officers into serious
disrepute.” Roe, 543 U.S., at 81, 125 S.Ct. 521. A public
employee might, for instance, use the courts to pursue
personal vendettas or to harass members of the general public.
That behavior could cause a serious breakdown in public
confidence in the government and its employees. And if
speech or petition were directed at or concerned other public
employees, it could have a serious and detrimental effect on
morale.



When a petition takes the form of a lawsuit against the
government employer, it may be particularly disruptive.
Unlike speech of other sorts, a lawsuit demands a response.
Mounting a defense to even frivolous claims may consume



the time and resources of the government employer. Outside
the context of public employment, this Court has recognized
that the Petition Clause does not protect “objectively
baseless” litigation that seeks to “ ‘interfere directly with
the business relationships of a competitor.’ ” Professional
Real Estate Investors, Inc. v. Columbia Pictures Industries,
Inc., 508 U.S. 49, 60–61, 113 S.Ct. 1920, 123 L.Ed.2d 611
(1993) (quoting Eastern Railroad Presidents Conference v.
Noerr Motor Freight, Inc., 365 U.S. 127, 144, 81 S.Ct. 523,
5 L.Ed.2d 464 (1961)). In recognition of the substantial costs
imposed by litigation, Congress has also required civil rights
plaintiffs whose suits are “frivolous, unreasonable, or without
foundation” to pay attorney's fees incurred by defendants.
Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421, 98
S.Ct. 694, 54 L.Ed.2d 648 (1978); see also Fed. Rule Civ.
Proc. 11 (providing sanctions for claims that are “presented
for [an] improper purpose,” frivolous, or lacking evidentiary
support). The government likewise has a significant interest
in disciplining public employees who abuse the judicial
process.



Unrestrained application of the Petition Clause in the
context of government employment would subject a wide
*391  range of government operations to invasive judicial



superintendence. Employees may file grievances on a variety
of employment matters, including working conditions, pay,
discipline, promotions, leave, vacations, and terminations.
See Brief for National School Boards Association as Amicus
Curiae 5. Every government action in response could present
a potential federal constitutional issue. Judges and juries,
asked to determine whether the government's actions were in
fact retaliatory, would be required to give scrutiny to both the
government's response to the grievance and the government's
justification for its actions. This would occasion review of
a host of collateral matters typically left to the discretion
of public officials. Budget priorities, personnel decisions,
and substantive policies might all be laid before the jury.
This would raise serious federalism and separation-of-powers
concerns. It would also consume the time and attention of
public officials, burden the exercise of legitimate authority,
and blur the lines of accountability between officials and the
public.



This case illustrates these risks and costs. Guarnieri's attorney
invited the jury to review myriad details of government
decisionmaking. She questioned the council's decision to
issue directives in writing, rather than orally, Tr. 66 (Apr.
14, 2008); the council's failure to consult the mayor before
issuing the directives, id., at 105 (Apr. 15, 2008); the
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amount of money spent to employ “Philadelphia lawyers”
to defend Guarnieri's legal challenges, id., at 191–193:7–10
(Apr. 14, 2008); 152–153 (Apr. 16, 2008); and the wisdom
of the council's decision to spend money to install Global
Positioning System devices on police cars, id., at 161–162
(same). Finally, the attorney invited the jury to evaluate
the council's decisions in light of an emotional appeal on
behalf of Guarnieri's “little **2497  dog Hercules, little
white fluffy dog and half Shitsu.” Id., at 49:13–14 (Apr.
14, 2008). It is precisely to avoid this intrusion into internal
governmental affairs that this Court has held that, “while
the First Amendment invests public  *392  employees with
certain rights, it does not empower them to ‘constitutionalize
the employee grievance.’ ” Garcetti, supra, at 420, 126 S.Ct.
1951 (quoting Connick, 461 U.S., at 154, 103 S.Ct. 1684).



If the Petition Clause were to apply even where matters of
public concern are not involved, that would be unnecessary,
or even disruptive, when there is already protection for the
rights of public employees to file grievances and to litigate.
The government can and often does adopt statutory and
regulatory mechanisms to protect the rights of employees
against improper retaliation or discipline, while preserving
important government interests. Cf. Garcetti, supra, at 425,
126 S.Ct. 1951 (noting a “powerful network of legislative
enactments”). Employees who sue under federal and state
employment laws often benefit from generous and quite
detailed antiretaliation provisions. See, e.g., Pa. Stat. Ann.,
Tit. 43, § 1101.1201(a)(4) (Purdon 2009); § 1101.1302. These
statutory protections are subject to legislative revision and
can be designed for the unique needs of State, local, or
Federal Governments, as well as the special circumstances
of particular governmental offices and agencies. The Petition
Clause is not an instrument for public employees to
circumvent these legislative enactments when pursuing
claims based on ordinary workplace grievances.



In light of the government's interests in the public
employment context, it would be surprising if Petition Clause
claims by public employees were not limited as necessary
to protect the employer's functions and responsibilities. Even
beyond the Speech Clause, this Court has explained that
“government has significantly greater leeway in its dealings
with citizen employees than it does when it brings its
sovereign power to bear on citizens at large.” Engquist v.
Oregon Dept. of Agriculture, 553 U.S. 591, 599, 128 S.Ct.
2146, 170 L.Ed.2d 975 (2008); see also NASA v. Nelson,
562 U.S. ––––, ––––, 131 S.Ct. 746, 758, 178 L.Ed.2d 667
(2011). The government's interest in managing its internal



affairs requires proper restraints on the invocation of rights by
employees when the workplace or the government employer's
responsibilities *393  may be affected. There is no reason to
think the Petition Clause should be an exception.



The public concern test was developed to protect these
substantial government interests. Adoption of a different rule
for Petition Clause claims would provide a ready means
for public employees to circumvent the test's protections.
Consider Sheila Myers, who was the original plaintiff in
Connick. She circulated “a questionnaire soliciting the views
of her fellow staff members” on various office matters. 461
U.S., at 141, 103 S.Ct. 1684. The Court held that Myers'
claim for retaliation failed the public concern test because
the questionnaire was “most accurately characterized as an
employee grievance concerning internal office policy.” Id.,
at 154, 103 S.Ct. 1684. It would undermine that principle
if a different result would have obtained had Myers raised
those same claims using a formal grievance procedure. Myers'
employer “reasonably believed [Myers' complaints] would
disrupt the office, undermine his authority, and destroy close
working relationships.” Ibid. These concerns would be no less
significant in the context of a formal grievance. Employees
should not be able to evade the rule articulated in the Connick
case by wrapping their speech in the mantle of the Petition
Clause.



**2498  Articulation of a separate test for the Petition
Clause would aggravate potential harm to the government's
interests by compounding the costs of compliance with the
Constitution. A different rule for each First Amendment claim
would require employers to separate petitions from other
speech in order to afford them different treatment; and that, in
turn, would add to the complexity and expense of compliance
with the Constitution. Identifying petitions might be easy
when employees employ formal grievance procedures, but the
right to petition is not limited to petitions lodged under formal
procedures. See, e.g., Brown v. Louisiana, 383 U.S. 131,
86 S.Ct. 719, 15 L.Ed.2d 637 (1966). Indeed, the employee
in Connick could have made a colorable argument that her
questionnaire ought to be viewed as a petition for redress of
grievances.



*394  Guarnieri claims application of the public concern test
to the Petition Clause would be inappropriate in light of the
private nature of many petitions for redress of grievances. The
Petition Clause undoubtedly does have force and application
in the context of a personal grievance addressed to the
government. See, e.g., Trainmen v. Virginia ex rel. Virginia
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State Bar, 377 U.S. 1, 84 S.Ct. 1113, 12 L.Ed.2d 89 (1964);
Thomas, 323 U.S., at 530–531, 65 S.Ct. 315. At the founding,
citizens petitioned on a wide range of subjects, including
matters of both private and public concern. Petitions to
the colonial legislatures concerned topics as diverse as
debt actions, estate distributions, divorce proceedings, and
requests for modification of a criminal sentence. Higginson,
A Short History of the Right to Petition Government for
the Redress of Grievances, 96 Yale L.J. 142, 146 (1986).
Although some claims will be of interest only to the individual
making the appeal, for that individual the need for a legal
remedy may be a vital imperative. See, e.g., M.L.B. v. S.L.
J., 519 U.S. 102, 117 S.Ct. 555, 136 L.Ed.2d 473 (1996);
Boddie v. Connecticut, 401 U.S. 371, 91 S.Ct. 780, 28
L.Ed.2d 113 (1971). Outside the public employment context,
constitutional protection for petitions does not necessarily
turn on whether those petitions relate to a matter of public
concern.



There is, however, no merit to the suggestion that the public
concern test cannot apply under the Petition Clause because
the majority of petitions to colonial legislatures addressed
matters of purely private concern. In analogous cases under
the Speech Clause, this Court has noted the “Constitution's
special concern with threats to the right of citizens to
participate in political affairs,” Connick, supra, at 145, 103
S.Ct. 1684, even though it is likely that, in this and any other
age, most speech concerns purely private matters. The proper
scope and application of the Petition Clause likewise cannot
be determined merely by tallying up petitions to the colonial
legislatures. Some effort must be made to identify the historic
and fundamental principles that led to the enumeration of the
right to petition in the First Amendment, among other rights
fundamental to liberty.



*395  Petitions to the government assume an added
dimension when they seek to advance political, social,
or other ideas of interest to the community as a whole.
Petition, as a word, a concept, and an essential safeguard of
freedom, is of ancient significance in the English law and the
Anglo–American legal tradition. See, e.g., 1 W. Blackstone,
Commentaries *143. The right to petition applied to petitions
from nobles to the King, from Parliament to the King, and
from the people to the Parliament, and it concerned both
discrete, personal injuries and great matters of state.



**2499  The right to petition traces its origins to Magna
Carta, which confirmed the right of barons to petition the
King. W. McKechnie, Magna Carta: A Commentary on



the Great Charter of King John 467 (rev.2d ed.1958). The
Magna Carta itself was King John's answer to a petition
from the barons. Id., at 30–38. Later, the Petition of Right
of 1628 drew upon centuries of tradition and Magna Carta
as a model for the Parliament to issue a plea, or even a
demand, that the Crown refrain from certain actions. 3 Car.
1, ch. 1 (1627). The Petition of Right stated four principal
grievances: taxation without consent of Parliament; arbitrary
imprisonment; quartering or billeting of soldiers; and the
imposition of martial law. After its passage by both Houses
of Parliament, the Petition received the King's assent and
became part of the law of England. See S. Gardiner, The
First Two Stuarts and the Puritan Revolution, 1603–1660,
pp. 60–61 (1886). The Petition of Right occupies a place
in English constitutional history superseded in importance,
perhaps, only by Magna Carta itself and the Declaration of
Right of 1689.



The following years saw use of mass petitions to address
matters of public concern. See 8 D. Hume, History of England
from the Invasion of Julius Caesar to the Revolution in 1688,
p. 122 (1763) (“Tumultuous petitioning ... was an admirable
expedient ... for spreading discontent, and for uniting the
nation in any popular clamour”). In 1680, for instance,
more than 15,000 persons signed a petition regarding the
*396  summoning and dissolution of Parliament, “one of the



major political issues agitating the nation.” Knights, London's
‘Monster’ Petition, 36 Historical Journal 39, 40–43 (1993).
Nine years later, the Declaration of Right listed the illegal
acts of the sovereign and set forth certain rights of the
King's subjects, one of which was the right to petition the
sovereign. It stated that “it is the Right of the Subjects to
petition the King, and all Commitments and Prosecutions
for such Petitioning are Illegal.” 1 W. & M., ch. 2; see also
L. Schwoerer, The Declaration of Rights, 1689, pp. 69–71
(1981).



The Declaration of Independence of 1776 arose in the same
tradition. After listing other specific grievances and wrongs,
it complained, “In every stage of these Oppressions We have
Petitioned for Redress in the most humble terms: Our repeated
Petitions have been answered only by repeated injury.” The
Declaration of Independence ¶ 30.



After independence, petitions on matters of public concern
continued to be an essential part of contemporary debates
in this country's early history. Two years before the
adoption of the Constitution, James Madison's Memorial and
Remonstrance against Religious Assessments, an important
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document in the history of the Establishment Clause, was
presented to the General Assembly of the Commonwealth
of Virginia as a petition. See 1 D. Laycock, Religious
Liberty: Overviews and History 90 (2010); Arizona Christian
School Tuition Organization v. Winn, 563 U.S. ––––, ––––,
131 S.Ct. 1436, 1446–47, 179 L.Ed.2d 523 (2011). It
attracted over 1,000 signatures. Laycock, supra, at 90, n.
153. During the ratification debates, Antifederalists circulated
petitions urging delegates not to adopt the Constitution absent
modification by a bill of rights. Boyd, Antifederalists and the
Acceptance of the Constitution: Pennsylvania, 1787–1792, 9
Publius, No. 2, pp. 123, 128–133 (Spring 1979).



Petitions to the National Legislature also played a central part
in the legislative debate on the subject of slavery in the years
before the Civil War. See W. Miller, Arguing *397  About
Slavery (1995). Petitions **2500  allowed participation in
democratic governance even by groups excluded from the
franchise. See Mark, The Vestigial Constitution: The History
and Significance of the Right to Petition, 66 Ford. L.Rev.
2153, 2182 (1998). For instance, petitions by women seeking
the vote had a role in the early woman's suffrage movement.
See Cogan & Ginzberg, 1846 Petition for Woman's Suffrage,
New York State Constitutional Convention, 22 Signs 427,
437–438 (1997). The right to petition is in some sense
the source of other fundamental rights, for petitions have
provided a vital means for citizens to request recognition of
new rights and to assert existing rights against the sovereign.



Petitions to the courts and similar bodies can likewise address
matters of great public import. In the context of the civil rights
movement, litigation provided a means for “the distinctive
contribution of a minority group to the ideas and beliefs of
our society.” NAACP v. Button, 371 U.S. 415, 431, 83 S.Ct.
328, 9 L.Ed.2d 405 (1963). Individuals may also “engag[e]
in litigation as a vehicle for effective political expression
and association, as well as a means of communicating useful
information to the public.” In re Primus, 436 U.S. 412,
431, 98 S.Ct. 1893, 56 L.Ed.2d 417 (1978). Litigation on
matters of public concern may facilitate the informed public
participation that is a cornerstone of democratic society. It
also allows individuals to pursue desired ends by direct appeal
to government officials charged with applying the law.



The government may not misuse its role as employer unduly
to distort this deliberative process. See Garcetti, 547 U.S.,
at 419, 126 S.Ct. 1951. Public employees are “the members
of a community most likely to have informed and definite
opinions” about a wide range of matters related, directly or



indirectly, to their employment. Pickering, 391 U.S., at 572,
88 S.Ct. 1731. Just as the public has a right to hear the views of
public employees, the public has a right to the benefit of those
employees' participation in petitioning activity. Petitions may
“allow the public airing of disputed facts” and “promote the
evolution *398  of the law by supporting the development
of legal theories,” NLRB, 536 U.S., at 532, 122 S.Ct. 2390
(internal quotation marks omitted), and these and other
benefits may not accrue if one class of knowledgeable and
motivated citizens is prevented from engaging in petitioning
activity. When a public employee seeks to participate, as
a citizen, in the process of deliberative democracy, either
through speech or petition, “it is necessary to regard the
[employee] as the member of the general public he seeks to
be.” Pickering, supra, at 574, 88 S.Ct. 1731.



The framework used to govern Speech Clause claims by
public employees, when applied to the Petition Clause,
will protect both the interests of the government and the
First Amendment right. If a public employee petitions as
an employee on a matter of purely private concern, the
employee's First Amendment interest must give way, as it
does in speech cases. Roe, 543 U.S., at 82–83, 125 S.Ct. 521.
When a public employee petitions as a citizen on a matter
of public concern, the employee's First Amendment interest
must be balanced against the countervailing interest of the
government in the effective and efficient management of its
internal affairs. Pickering, supra, at 568, 88 S.Ct. 1731. If
that balance favors the public employee, the employee's First
Amendment claim will be sustained. If the interference with
the government's operations is such that the balance favors
the employer, the employee's First Amendment claim will fail
even though the petition is on a matter of public concern.



**2501  As under the Speech Clause, whether an employee's
petition relates to a matter of public concern will depend on
“the content, form, and context of [the petition], as revealed
by the whole record.” Connick, 461 U.S., at 147–148, and n.
7, 103 S.Ct. 1684. The forum in which a petition is lodged will
be relevant to the determination of whether the petition relates
to a matter of public concern. See Snyder v. Phelps, 562 U.S.
––––, ––––, 131 S.Ct. 1207, 1217, 179 L.Ed.2d 172 (2011).
A petition filed with an employer using an internal grievance
procedure in many cases will not seek to communicate to the
public or to advance a political or social point of view beyond
the employment context.



*399  Of course in one sense the public may always be
interested in how government officers are performing their
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duties. But as the Connick  and Pickering test has evolved, that
will not always suffice to show a matter of public concern.
A petition that “involves nothing more than a complaint
about a change in the employee's own duties” does not relate
to a matter of public concern and accordingly “may give
rise to discipline without imposing any special burden of
justification on the government employer.” United States v.
Treasury Employees, 513 U.S. 454, 466, 115 S.Ct. 1003, 130
L.Ed.2d 964 (1995). The right of a public employee under the
Petition Clause is a right to participate as a citizen, through
petitioning activity, in the democratic process. It is not a right
to transform everyday employment disputes into matters for
constitutional litigation in the federal courts.



III



Because the Third Circuit did not find it necessary to apply
this framework, there has been no determination as to how
it would apply in the context of this case. The parties did
not address the issue in the opening brief or the response,
and the United States did not address the issue in its brief as
amicus curiae. In their reply brief, petitioners suggest that this
Court should address the issue and resolve it in their favor.
Yet in their opening brief petitioners sought only vacatur and
remand. This Court need not consider this issue without the
benefit of full briefs by the parties.



The judgment of the Court of Appeals is vacated, and the
case is remanded for further proceedings consistent with this
opinion.



It is so ordered.



Justice THOMAS, concurring in the judgment.
For the reasons set forth by Justice SCALIA, I seriously doubt
that lawsuits are “petitions” within the original meaning of
the Petition Clause of the First Amendment. See post, at 2503
– 2504 (opinion concurring in judgment in part and dissenting
in part). Unreasoned statements to the contrary *400  in this
Court's prior decisions do not convince me otherwise. Like
the Court, however, I need not decide that question today
because “[t]he parties litigated the case on the premise that
Guarnieri's grievances and lawsuit are petitions protected by
the Petition Clause.” Ante, at 2494.



I also largely agree with Justice SCALIA about the
framework for assessing public employees' retaliation claims



under the Petition Clause. The “public concern” doctrine
of Connick v. Myers, 461 U.S. 138, 103 S.Ct. 1684, 75
L.Ed.2d 708 (1983), is rooted in the First Amendment's core
protection of speech on matters of public concern and has no
relation to the right to petition. See post, at 2503 – 2506. I
would not import that test into the Petition Clause. Rather,
like Justice SCALIA, I would hold that “the Petition Clause
protects **2502  public employees against retaliation for
filing petitions unless those petitions are addressed to the
government in its capacity as the petitioners' employer, rather
than its capacity as their sovereign.” Post, at 2506.



But I would not end the analysis after determining that
a petition was addressed to the government as sovereign.
Recognizing “the realities of the employment context,” we
have held that “government has significantly greater lee-way
in its dealings with citizen employees than it does when
it brings its sovereign power to bear on citizens at large.”
Engquist v. Oregon Dept. of Agriculture, 553 U.S. 591,
600, 599, 128 S.Ct. 2146, 170 L.Ed.2d 975 (2008). Even
where a public employee petitions the government in its
capacity as sovereign, I would balance the employee's right
to petition the sovereign against the government's interest
as an employer in the effective and efficient management
of its internal affairs. Cf. Garcetti v. Ceballos, 547 U.S.
410, 419, 126 S.Ct. 1951, 164 L.Ed.2d 689 (2006) (noting
that employees “speaking as citizens about matters of public
concern” still must “face ... speech restrictions that are
necessary for their employers to operate efficiently and
effectively”); United States v. Treasury Employees, 513 U.S.
454, 492, 115 S.Ct. 1003, 130 L.Ed.2d 964 (1995) (Rehnquist,
C.J., dissenting) (“In conducting this balance *401  [in
the Speech Clause context], we consistently have given
substantial weight to government employers' reasonable
predictions of disruption, even when the speech involved
was on a matter of public concern”); O'Connor v. Ortega,
480 U.S. 709, 721–722, 107 S.Ct. 1492, 94 L.Ed.2d 714
(1987) (plurality opinion) (balancing the “the realities of the
workplace” against the “legitimate privacy interests of public
employees” to conclude that a warrant requirement would
“seriously disrupt the routine conduct of business” and “be
unduly burdensome”). In assessing a retaliation claim under
the Petition Clause, courts should be able to conclude that, in
instances when the petition is especially disruptive, as some
lawsuits might be, the balance of interests may weigh in favor
of the government employer.



Applying this framework, I would vacate the judgment
and remand. The Court of Appeals erred with respect to
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both Guarnieri's union grievance and his 42 U.S.C. § 1983
suit. First, even assuming the grievance was a petition, it
was addressed to the local government in its capacity as
Guarnieri's employer. See post, at 2506 – 2507 (opinion
of SCALIA, J.). Second, Guarnieri addressed his § 1983
suit to the Federal Government in its capacity as sovereign,
not to the local government as his employer. See ibid.
But the Court of Appeals did not consider whether the
local government's interest as an employer “in achieving its
goals as effectively and efficiently as possible” nevertheless
outweighs Guarnieri's interest in petitioning the Federal
Government regarding his local employment. Engquist,
supra, at 598, 128 S.Ct. 2146 (internal quotation marks
omitted). I would vacate and remand for the Court of Appeals
to conduct that analysis in the first instance.



Justice SCALIA, concurring in the judgment in part and
dissenting in part.
I disagree with two aspects of the Court's reasoning. First, the
Court is incorrect to state that our “precedents *402  confirm
that the Petition Clause protects the right of individuals
to appeal to courts and other forums established by the
government for resolution of legal disputes.” Ante, at 2494.
Our first opinion clearly saying that lawsuits are “Petitions”
under the Petition Clause came less than 40 years ago.
In **2503  California Motor Transport Co. v. Trucking
Unlimited, 404 U.S. 508, 92 S.Ct. 609, 30 L.Ed.2d 642



(1972), 1  an opinion by Justice Douglas, the Court asserted
that “[t]he right of access to the courts is indeed but one aspect
of the right of petition.” Id., at 510, 92 S.Ct. 609. As authority
it cited two habeas corpus cases, Johnson v. Avery, 393 U.S.
483, 89 S.Ct. 747, 21 L.Ed.2d 718 (1969), and Ex parte Hull,
312 U.S. 546, 61 S.Ct. 640, 85 L.Ed. 1034 (1941), neither
of which even mentioned the Petition Clause. The assertion,
moreover, was pure dictum. The holding of California Motor
Transport was that the Noerr–Pennington doctrine, a judicial
gloss on the Sherman Act that had been held to immunize
certain lobbying (legislature-petitioning) activity, did not
apply to sham litigation that “sought to bar ... competitors
from meaningful access to adjudicatory tribunals,” 404 U.S.,
at 510–512, 92 S.Ct. 609. The three other cases cited by
the Court as holding that lawsuits are petitions, ante, at
2505, are all statutory interpretation decisions construing the
National Labor Relations Act, albeit against the backdrop of
the Petition Clause. See BE & K Constr. Co. v. NLRB, 536
U.S. 516, 534–536, 122 S.Ct. 2390, 153 L.Ed.2d 499 (2002);
Sure–Tan, Inc. v. NLRB, 467 U.S. 883, 896–897, 104 S.Ct.
2803, 81 L.Ed.2d 732 (1984) Bill Johnson's Restaurants,



Inc. v. NLRB, 461 U.S. 731, 741–743, 103 S.Ct. 2161, 76
L.Ed.2d 277 (1983). The Court has never actually held that
a lawsuit is a constitutionally protected “Petition,” nor does
today's opinion hold that. The Court merely observes that
“[t]he parties litigated the case on the premise that Guarnieri's
grievances and lawsuit *403  are petitions protected by the
Petition Clause,” ante, at 2494, and concludes that Guarnieri's
42 U.S.C. § 1983 claim would fail even if that premise were
correct.



I find the proposition that a lawsuit is a constitutionally
protected “Petition” quite doubtful. The First Amendment's
Petition Clause states that “Congress shall make no law ...
abridging ... the right of the people ... to petition the
Government for a redress of grievances.” The reference to
“the right of the people” indicates that the Petition Clause
was intended to codify a pre-existing individual right, which
means that we must look to historical practice to determine
its scope. See District of Columbia v. Heller, 554 U.S. 570,
579, 592, 128 S.Ct. 2783, 171 L.Ed.2d 637 (2008).



There is abundant historical evidence that “Petitions”
were directed to the executive and legislative branches of
government, not to the courts. In 1765, the Stamp Act
Congress stated “[t]hat it is the right of the British subjects
in these colonies to petition the King or either House of
Parliament.” Declaration of Rights and Grievances, Art.
13, reprinted in 1 B. Schwartz, The Bill of Rights: A
Documentary History 195, 198 (1971); it made no mention
of petitions directed to the courts. As of 1781, seven state
constitutions protected citizens' right to apply or petition for
redress of grievances; all seven referred only to legislative
petitions. See Andrews, A Right of Access to Court Under the
Petition Clause of the First Amendment: De-fining the Right,
60 Ohio St. L.J. 557, 604–605, n. 159 (1999). The Judiciary
Act of 1789 did not grant federal trial courts jurisdiction to
hear lawsuits arising under federal law; there is no indication
anyone ever thought that this restriction **2504  infringed
on the right of citizens to petition the Federal Government for
redress of grievances. The fact that the Court never affirmed a
First Amendment right to litigate until its unsupported dictum
in 1972—after having heard almost 200 years' worth of
lawsuits, untold numbers of which might have been affected
by a First Amendment right to litigate—should give rise
to a *404  strong suspicion that no such right exists. “[A]
universal and long-established tradition of prohibiting certain
conduct creates a strong presumption that the prohibition
is constitutional: Principles of liberty fundamental enough
to have been embodied within constitutional guarantees are
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not readily erased from the Nation's consciousness.” Nevada
Comm'n on Ethics v. Carrigan, ante, at 2493 (internal
quotation marks omitted).



I acknowledge, however, that scholars have made detailed
historical arguments to the contrary. See, e.g., Andrews,
supra, at 595–625; Pfander, Sovereign Immunity and the
Right to Petition: Toward a First Amendment Right to Pursue
Judicial Claims Against the Government, 91 Nw. U.L.Rev.
899, 903–962 (1997). As the Court's opinion observes, the
parties have not litigated the issue, and so I agree we should
leave its resolution to another day.



Second, and of greater practical consequence, I disagree
with the Court's decision to apply the “public concern”
framework of Connick v. Myers, 461 U.S. 138, 103 S.Ct.
1684, 75 L.Ed.2d 708 (1983), to retaliation claims brought
under the Petition Clause. The Court correctly holds that
the Speech Clause and Petition Clause are not co-extensive,
ante, at 2494 – 2495. It acknowledges, moreover, that the
Petition Clause protects personal grievances addressed to the
government, ante, at 2498. But that is an understatement—
rather like acknowledging that the Speech Clause protects
verbal expression. “[T]he primary responsibility of colonial
assemblies was the settlement of private disputes raised
by petitions.” Higginson, A Short History of the Right
to Petition Government for the Redress of Grievances, 96
Yale L.J. 142, 145 (1986). “[T]he overwhelming majority
of First Congress petitions presented private claims.” 8
Documentary History of the First Federal Congress 1789–
1791, p. xviii (K. Bowling, W. DiGiacomantonio, & C.
Bickford eds.1998). The Court nonetheless holds that, at least
in public employment cases, the Petition Clause and Speech
Clause should be *405  treated identically, so that since the
Speech Clause does not prohibit retaliation against public
employees for speaking on matters of private concern, neither
does the Petition Clause. The Court gives two reasons for
this: First, “[a] different rule for each First Amendment claim
would ... add to the complexity and expense of compliance
with the Constitution” and “would provide a ready means for
public employees to circumvent the test's protections,” and
second, “[p]etitions to the government ... assume an added
dimension when they seek to advance political, social, or
other ideas of interest to the community as a whole.” Ante,
at 2498.



Neither reason is persuasive. As to the former: The
complexity of treating the Petition Clause and Speech Clause
separately is attributable to the inconsiderate disregard for



judicial convenience displayed by those who ratified a
First Amendment that included both provisions as separate
constitutional rights. A plaintiff does not engage in pernicious
“circumvention” of our Speech Clause precedents when he
brings a claim premised on a separate enumerated right to
which those precedents are inapplicable.



As to the latter: Perhaps petitions on matters of public
concern do in some sense involve an “added dimension,”
but that **2505  “added dimension” does not obliterate
what has traditionally been the principal dimension of the
Petition Clause. The public-concern limitation makes sense
in the context of the Speech Clause, because it is speech
on matters of public concern that lies “within the core of
First Amendment protection.” Engquist v. Oregon Dept. of
Agriculture, 553 U.S. 591, 600, 128 S.Ct. 2146, 170 L.Ed.2d
975 (2008). The Speech Clause “has its fullest and most
urgent application to speech uttered during a campaign for
political office.” Citizens United v. Federal Election Comm'n,
558 U.S. ––––, ––––, 130 S.Ct. 876, 898, 175 L.Ed.2d
753 (2010) (internal quotation marks omitted). The unique
protection granted to political speech is grounded in the
history of the Speech Clause, which “was fashioned to assure
unfettered interchange of ideas for the bringing about of
political and social changes desired by the *406  people.”
Connick, supra, at 145, 103 S.Ct. 1684 (internal quotation
marks omitted).



But the mere fact that we have a longstanding tradition of
granting heightened protection to speech of public concern
does not suggest that a “public concern” requirement should
be written into other constitutional provisions. We would
not say that religious proselytizing is entitled to more
protection under the Free Exercise Clause than private
religious worship because public proclamations are “core free
exercise activity.” Nor would we say that the due process
right to a neutral adjudicator is heightened in the context
of litigation of national importance because such litigation
is somehow at the “core of the due process guarantee.”
Likewise, given that petitions to redress private grievances
were such a high proportion of petitions at the founding—a
proportion that is infinitely higher if lawsuits are considered
to be petitions—it is ahistorical to say that petitions on matters
of public concern constitute “core petitioning activity.” In the
Court's view, if Guarnieri had submitted a letter to one of
the borough of Duryea's council members protesting a tax
assessment that he claimed was mistaken; and if the borough
had fired him in retaliation for that petition; Guarnieri would
have no claim for a Petition Clause violation. That has to be
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wrong. It takes no account of, and thus frustrates, the principal
purpose of the Petition Clause.



The Court responds that “[t]he proper scope and application
of the Petition Clause ... cannot be determined merely by
tallying up petitions to the colonial legislatures,” ante, at
2498, but that misses the point. The text of the Petition
Clause does not distinguish petitions of public concern from
petitions of private concern. Accordingly, there should be
no doctrinal distinction between them unless the history or
tradition of the Petition Clause justifies it. The mere fact that
the Court can enumerate several historical petitions of public
importance, ante, at 2498 – 2500, does not establish such a
tradition, given that petitions for redress of private grievances
*407  vastly outnumbered them. Indeed, the Court's holding



is contrary to this Court's historical treatment of the Petition
Clause, assuming (as the Court believes) that the Clause
embraces litigation: We have decided innumerable cases
establishing constitutional rights with respect to litigation,
and until today not a one of them has so much as hinted that
litigation of public concern enjoys more of those rights than
litigation of private concern. The Court's belief in the social
importance of public petitions, and its reminiscences of some
of the public-petition greats of yesteryear, ibid., do not justify
the proclamation of special constitutional rights for public
petitions. It is the Constitution that establishes constitutional
rights, not the Justices' notions of what is important, or the
top numbers on their Petition Hit Parade. **2506  And there
is no basis for believing that the Petition Clause gives special
protection to public petitions.



Rather than shoehorning the “public concern” doctrine into
a Clause where it does not fit, we should hold that the
Petition Clause protects public employees against retaliation
for filing petitions unless those petitions are addressed to the
government in its capacity as the petitioners' employer, rather
than its capacity as their sovereign. As the Court states, we
have long held that “government has significantly greater
leeway in its dealings with citizen employees than it does
when it brings its sovereign power to bear on citizens at
large.” Ante, at 2497 (quoting Engquist, supra, at 599, 128
S.Ct. 2146; internal quotation marks omitted). To apply to
the Petition Clause context what we have said regarding the
Speech Clause: When an employee files a petition with the



government in its capacity as his employer, he is not acting
“as [a] citize[n] for First Amendment purposes,” because
“there is no relevant analogue to [petitions] by citizens who
are not government employees.” Garcetti v. Ceballos, 547
U.S. 410, 421, 423–424, 126 S.Ct. 1951, 164 L.Ed.2d 689
(2006). To be sure, the line between a petition addressed to
government as the petitioner's employer and one addressed to
it as sovereign is not always clear, but it is *408  no more
fuzzy than the line between matters of private and matters



of public concern. 2  The criterion I suggest would largely
resolve the legitimate practical concerns identified by the
Court, ante, at 2496 – 2498, while recognizing and giving
effect to the difference between the Speech and Petition
Clauses.



Under what I think to be the proper test, the Third Circuit
judgment before us here should be reversed in part and
affirmed in part. The portion of it upholding Guarnieri's
claim of retaliation for having filed his union grievance
must be reversed. A union grievance is the epitome of
a petition addressed to the government in its capacity as
the petitioner's employer. No analogous petitions to the
government could have been filed by private citizens, who
are not even permitted to avail themselves of Guarnieri's
union grievance procedure. Contrariwise, the portion of
the judgment upholding Guarnieri's claim of retaliation for
having filed his § 1983 claim must be affirmed. Given that
Guarnieri was not an employee of the Federal Government,
it is impossible to say that the § 1983 claim was addressed
to government in its capacity as his employer. I think it clear
that retaliating against a state employee for writing a letter to
his Congressman *409  about his state job would run afoul of
the Petition Clause. Assuming that the § 1983 lawsuit should
be treated like a letter to a Congressman **2507  for Petition
Clause purposes—a proposition which, I again emphasize, is
doubtful, but which the parties do not dispute in this case—
retaliation for having filed his lawsuit also violates the Clause.



All Citations



564 U.S. 379, 131 S.Ct. 2488, 180 L.Ed.2d 408, 190 L.R.R.M.
(BNA) 3217, 79 USLW 4538, 32 IER Cases 481, 11 Cal.
Daily Op. Serv. 7462, 2011 Daily Journal D.A.R. 8975, 22
Fla. L. Weekly Fed. S 1176
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Borough of Duryea, Pa. v. Guarnieri, 564 U.S. 379 (2011)



131 S.Ct. 2488, 190 L.R.R.M. (BNA) 3217, 180 L.Ed.2d 408, 79 USLW 4538...
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* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.



1 Respondent would agree, since he cited this case in argument as the earliest. Tr. of Oral Arg. 36. There were, however,
three cases in the 1960's which adverted vaguely to lawsuits as involving the right to petition. See Mine Workers v.
Illinois Bar Assn., 389 U.S. 217, 222–224, 88 S.Ct. 353, 19 L.Ed.2d 426 (1967); Trainmen v. Virginia ex rel. Virginia
State Bar, 377 U.S. 1, 7, 84 S.Ct. 1113, 12 L.Ed.2d 89 (1964); NAACP v. Button, 371 U.S. 415, 430, 83 S.Ct. 328, 9
L.Ed.2d 405 (1963).



2 Compare, e.g., Alpha Energy Savers, Inc. v. Hansen, 381 F.3d 917, 927 (C.A.9 2004) (testimony concerning claim of
employment discrimination by government contractor constituted matter of public concern because “[l]itigation seeking to
expose ... wrongful governmental activity is, by its very nature, a matter of public concern”), with Padilla v. South Harrison
R–II School Dist., 181 F.3d 992, 997 (C.A.8 1999) (teacher's testimony approving sexual relationship between teacher
and minor was matter of private concern because it “does not relate to the teacher's legitimate disagreement with a school
board's policies”). And compare, e.g., Voigt v. Savell, 70 F.3d 1552, 1560 (C.A.9 1995) (speech regarding how judge
handled two internal personnel matters was matter of public concern because “[t]he public has an interest in knowing
whether the court treats its job applicants fairly”), with Maggio v. Sipple, 211 F.3d 1346, 1353 (C.A.11 2000) (testimony
at hearing concerning employee grievance was matter of private concern because it did “not allege ... fraud or corruption
in [defendant's] implementation of its personnel policies and appeal procedures”).



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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 Called into Doubt by Corrales v. Bradstreet, Cal.App. 3 Dist., July



10, 2007



8 Cal.3d 661
Supreme Court of California,



In Bank.



Maxine BROOKS, Petitioner.
v.



The SMALL CLAIMS COURT FOR the
DOWNEY JUDICIAL DISTRICT OF LOS
ANGELES COUNTY et al., Respondents;



Mabel E. PAGE et al., Real Parties in Interest.



L.A. 30027.
|



Jan. 16, 1973.



Proceeding for writ of mandate to compel courts to allow
filing of notice of appeal and prosecution of appeal from a
small claims court judgment without filing of undertaking.
The Supreme Court, Sullivan, J., held that the requirement
of undertaking prior to a due process hearing with right to
counsel constituted an unconstitutional taking of property
without due process.



Writ issued.



West Headnotes (7)



[1] Mandamus
Nature and grounds



By issuing alternative writ of mandate, the
Supreme Court necessarily determined that there
was no adequate remedy in ordinary course of
law and that case was proper one for exercise of
its original jurisdiction. Cal. Rules of Court, rule
56(a).



5 Cases that cite this headnote



[2] Constitutional Law
Appeal or other proceedings for review



Requirement of undertaking in connection with
appeal from judgment entered in small claims



court prior to due process hearing with right
to counsel constitutes unconstitutional taking
of property without due process, and same
applied to deposit in lieu of undertaking and to
rules implementing such requirements. West's
Ann.Code Civ.Proc. §§ 117, 117g, 117j, 117l,
117ll, 1056, 1176; Cal. Rules of Court, rules
152(a), 153; U.S.C.A.Const. Amend. 14.



15 Cases that cite this headnote



[3] Constitutional Law
Appeal or other proceedings for review



Requirement of collateral, even if it can be
recovered if defendant prevails on appeal, was
“taking” in constitutional sense in relation to due
process, where defendant was deprived of use
of collateral pending appeal. West's Ann.Code
Civ.Proc. §§ 117l117ll, 1056; U.S.C.A.Const.
Amend. 14.



3 Cases that cite this headnote



[4] Attorney and Client
Representation of organizations and



corporations in general



Corporation may appear by proper representative
who may have legal training but at same time will
not fall within statutory restriction on appearance
by attorneys. West's Ann.Code Civ.Proc. § 117g.



2 Cases that cite this headnote



[5] Constitutional Law
Appeal or other proceedings for review



That in forma pauperis relief was available
to indigents did not make bond undertaking
requirement any the less a deprivation of
property without due process where there was
actual taking, even if only from those who were
not indigent. West's Ann.Code Civ.Proc. §§ 117,
117g, 117j, 117l, 117ll, 1056, 1176; Cal. Rules
of Court, rules 152(a), 153; U.S.C.A.Const.
Amend. 14.
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[6] Courts
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Review of proceedings



Particularly in view of increase in jurisdictional
limit of small claims court, requiring appeal
undertaking before hearing with benefit of
counsel was no less unconstitutional because
the undertaking requirement was alleged to
be clearly de minimis. West's Ann.Code
Civ.Proc. §§ 117, 117g, 117j, 117l, 117ll, 1056,
1176; Cal. Rules of Court, rules 152(a), 153;
U.S.C.A.Const. Amend. 14.



Cases that cite this headnote



[7] Constitutional Law
Appeal or other proceedings for review



Individual plaintiffs were as much bound as
corporate entities or governmental agencies,
by constitutional dictates of decisions that
requirement of appeal undertaking before
hearing with benefit of counsel amounted to
deprivation of property without due process.
West's Ann.Code Civ.Proc. §§ 117, 117g, 117j,
117l, 117ll, 1056, 1176; Cal. Rules of Court,
rules 152(a), 153; U.S.C.A.Const. Amend. 14.



7 Cases that cite this headnote



Attorneys and Law Firms



***786 **1250 *662  Waldman, Kastner, Harrison &
Wilson, Irwin Waldman and Sally Hart Wilson, Compton, for
petitioner.



John D. Maharg, County Counsel, and Jeffrey H. Nelson,
Deputy County Counsel, for respondents.



No appearance for real parties in interest.



Opinion



*663  SULLIVAN, Justice.



Petitioner Maxine Brooks seeks a writ of mandate to compel
respondent courts to allow her to file a notice of appeal and
to prosecute an appeal from an adverse judgment entered
in respondent small claims court without being required to



file the undertaking prescribed by law. 1  Essentially we must



decide whether such requirement deprives petitioner of her
property without due process of law.



The facts in brief are these. Real parties in interest Mabel
E. Page and Mary B. Cozart (hereafter plaintiffs) brought an
action against petitioner (hereafter defendant) in respondent
small claims court to recover rent. At the commencement
of the trial, defendant sought but was refused permission
of the court to be represented by counsel. After a short
trial, judgment was entered in favor of plaintiffs and against
defendant in the amount of $133.34, together with costs in the
sum of $9.20, for a total of $142.54.
[1]  Immediately after entry of judgment, defendant moved



in respondent small claims court for leave to appeal
therefrom without being required to file the undertaking
prescribed by law on the ground that this requirement would
unconstitutionally deprive her of property before she could
obtain a due process hearing with right to representation by
counsel. The motion was denied. Defendant then filed in
respondent small claims court a timely notice of appeal but
did not accompany that notice with the undertaking required
by statute. The appeal was dismissed. Defendant thereupon
filed the instant petition. We issued an alternative writ of
mandate. By so doing, ‘we have necessarily determined that
there is no adequate remedy in the ordinary course of law and
that (this) case is a proper one for the exercise of our original
jurisdiction.’ (Westbrook v. Mihaly (1970) 2 Cal.3d 765, 773,
87 Cal.Rptr. 839, 844, 471 P.2d 487, 492, vacated on other
grounds (1971) 403 U.S. 915, 91 S.Ct. 2224, 29 L.Ed.2d 692;
see County of Sacramento v. Hickman (1967) 66 Cal.2d 841,
845, 59 Cal.Rptr. 609, 428 P.2d 593;Cal. Rules of Court, rule
56(a).)



We turn to the merits. Following judgment in a small claims
action, the defendant may appeal to the superior court of the
county in which the small claims court is held, and thereby
obtain a trial de novo in the superior *664  court. (Code



Civ.Proc., s 117j.) 2  However, as a precondition to the appeal,
the defendant must accompany the notice of appeal with an
undertaking in the amount of the small claims judgment,
together with interest due thereon, costs ***787 **1251
which may be awarded against the appellant on appeal and



also the sum of $15 as an attorney fee. (s 117l.) 3  In lieu
of such undertaking, *665  he may deposit with the clerk
of the court a sum equal to the amount of the judgment,



plus costs, plus $25. (s 117ll.) 4  These requirements are also
incorporated by reference into California Rules of Court,



rules 152(a) and 153. 5
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Defendant contends that the undertaking requirement
unconstitutionally deprives her of her property before there
has been a due process hearing with the right to counsel. In
proceedings in the small claims court, neither party is entitled



to represen ***788  tation **1252  by counsel. (s 117g.) 6



It was asserted in Prudential Ins. Co. v. Small Claims Court
(1946) 76 Cal.App.2d 379, 173 P.2d 38, that this denial of
counsel violated due process. In holding that the right to
counsel is preserved in this procedure, the court stated at
page 382, 173 P.2d at page 39: ‘It is urged that depriving a
litigant of the right of counsel is a violation of due process.
There can be little doubt but that in both civil and criminal
cases the right to a hearing includes the right to appear by
counsel, and that the arbitrary refusal of such right constitutes
a deprivation of due process. (Citations.) But that does not
mean that the legislature cannot create a Small Claims Court
where informal hearings may be held without the assistance of
counsel, as long as the right to appear by counsel is guaranteed
in a real sense somewhere in the proceeding. It is obvious
that the plaintiff cannot object, although he has no right of
appeal, because he has elected to commence the action in the
Small Claims Court. If he desires an attorney he can sue, even
on these small claims, in the Justices or Municipal Courts.
The defendant has no legal cause for complaint because if he
is dissatisfied with the judgment of the Small Claims *666
Court he has a right of appeal to the Superior Court where he
is entitled to a trial de novo. (Citation.) In that court he and
the plaintiff can, of course, appear by counsel. This satisfies
the due process requirement.’



In Mendoza v. Small Claims Court (1958) 49 Cal.2d 668, 321
P.2d 9, this court considered another attack upon small claims
court procedure where that procedure was alleged to violate
due process. There, plaintiff brought a proceeding in unlawful
detainer in the small claims court. Section 117 at that time
conferred jurisdiction upon small claims courts in unlawful
detainer actions after a default in rent for residential property
where the term of tenancy was not greater than month to
month and where the whole amount claimed was $100 or
less. This section was found to violate due process, since the
defendant could be deprived of possession of his residence
without having had a hearing with the right to be represented
by counsel. Although a statute (s 1176) permitted the trial
judge to stay proceedings upon the judgment pending appeal,



the stay was merely discretionary. 7  Thus the defendant was
not guaranteed a hearing with right to counsel prior to being
dispossessed.



Since the decisions in Prudential and Mendoza, the concept
of a ‘taking’ has been extended significantly. Beginning with
the United States Supreme Court ruling in Sniadach v. Family
Finance Corp. (1969) 395 U.S. 337, 89 S.Ct. 1820, 23 L.Ed.2d
349 and continuing with California decisions interpreting
Sniadach, this concept has been held to include even
temporary deprivations of property. Thus in Sniadach, the
high court ruled that the Wisconsin prejudgment garnishment
procedure violated fundamental principles of due process:
‘They (the garnished wages) may, it is true, be unfrozen if the
trial of the main suit is ever had and the wage earner wins on
the merits. But in the interim the wage earner is deprived of
his enjoyment of earned wages without any opportunity to be
heard and to tender any defense he may have, whether it be
fraud or otherwise.’ (Id. at p. 339, 89 S.Ct. at p. 1821.)



This court has consistently applied the rationale of Sniadach
to strike down summary ***789 **1253  procedures which
deprive persons of their property pending a hearing. In
McCallop v. Carberry (1970) 1 Cal.3d 903, 83 Cal.Rptr. 666,
464 P.2d 122, and *667 Cline v. Credit Bureau of Santa
Clara Valley (1970) 1 Cal.3d 908, 83 Cal.Rptr. 669, 464 P.2d
125, we held unconstitutional California's prejudgment wage
garnishment statute because a person could be deprived of the
immediate use of his wages without a due process hearing.
Again, following the guiding principle of Sniadach, we
voided California's claim and delivery procedure in Blair v.
Pitchess (1971) 5 Cal.3d 258, 96 Cal.Rptr. 42, 486 P.2d 1242.
We there emphasized that a definite taking occurred, even
though it was only temporary: ‘This deprivation of property
is a taking even though the defendant may later recover his
property if he prevails at the ultimate trial on the merits
and even though the plaintiff must post a bond. . . . (T)he
‘property’ of which a defendant is deprived by execution
of claim and delivery process is the use of the disputed
goods between their seizure and the final judgment. (Fn.
omitted.) Neither the eventual recovery of the property nor
the posting of a bond remedies this loss of the use of the
property pending final judgment.' (Id. at pp. 277—278, 96
Cal.Rptr. at p. 56, 486 P.2d at p. 1256.) A short time later
in Randone v. Appellate Department (1971) 5 Cal.3d 536,
96 Cal.Rptr. 709, 488 P.2d 13, we overturned California's
prejudgment attachment procedure, again noting that even
temporary measures may constitute an impermissible taking.
More recently, the United States Supreme Court, in Fuentes
v. Shevin (1972) 407 U.S. 67, 92 S.Ct. 1983, 32 L.Ed.2d 556,
reaching the same result as our decision in Blair v. Pitchess,
Supra, overturned the prejudgment replevin laws of Florida
and Pennsylvania. The high court reaffirmed the principle that
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a temporary, nonfinal deprivation of property is nonetheless a
‘deprivation’ in the terms of the Fourteenth Amendment, and
that these deprivations must be preceded by a fair hearing. (Id.
at p. 85, 92 S.Ct. 1983.)
[2] [3]  In view of these decisions, it is manifest that the



requirement of an undertaking in connection with an appeal
from a judgment entered in a small claims court constitutes a
taking of property prior to a due process hearing with right to
counsel. The first opportunity for representation by counsel
arises at the trial de novo after appeal. But the appeal is
conditioned on the filing of an undertaking or the depositing
of money in lieu thereof. If the defendant should secure
an undertaking or bond (s 117l) from a corporate surety (s
1056), he would be deprived of the nonrefundable premium.
Further, additional collateral is often required in order to
qualify for a bond; although this can be recovered if defendant
prevails on appeal, he is nevertheless deprived of its use in the
meantime. Under Sniadach and its progeny (McCallop, Cline,
Blair, Randone and Fuentes), this of course is a taking. If the
defendant instead deposits money in lieu of an undertaking
(s 117ll), the same result follows. This deprivation is indeed
a taking, in spite of its temporary nature. ‘Any significant
taking of property *668  by the State is within the purview
of the Due Process Clause. While the length and consequent
severity of a deprivation may be another factor to weigh in
determining the appropriate form of hearing, it is not decisive
of the basic right to a prior hearing of some kind.’ (Fuentes v.
Shevin, Supra, 407 U.S. 67, 86, 92 S.Ct. 1983, 1997.)Because
in the case before us the taking of property occurs prior to the
trial de novo and, hence, prior to defendant's first opportunity
to be represented by counsel, the procedure results in a denial
of due process.



We feel that our decision in Mendoza furnishes strong
support to defendant in the case at bench. There, we struck
down the provision for a stay of the unlawful detainer
proceedings because the discretion vested in the judge might
be exercised so as to deprive a defendant of his property
before representation by counsel. Here, such deprivation
is an inevitable result, if defendant desires to appeal and
obtain ***790 **1254  thereby a trial de novo with counsel.
Therefore, we conclude that the undertaking or deposit
requirement constitutes a taking of property, without a due
process hearing with representation by counsel, and that such
requirement is constitutionally impermissible.



Furthermore, we discern compelling policy reasons
supportive of our conclusion. Although we are mindful of
the important function which our small claims courts perform



in the California judicial system, our attention has also been
directed to certain trends that have been manifested in the
type of litigants availing themselves of these special forms.
Empirical studies have shown a proportionately greater use
of the small claims procedure by institutional creditors than
by individual creditors.



For example, in an empirical study made of the Oakland-
Piedmont-Emeryville small claims court in 1963, it was found
that only 34.7 percent of the plaintiffs were individuals.
The class of plaintiffs further broke down as follows:
proprietorship, 16.8 percent; corporation, 28.5 percent; and
governmental agency, 20 percent. Conversely, the type of
defendant almost invariably was an individual: individual,
85.7 percent; proprietorship, 8.8 percent; corporation, 3.4
percent; governmental agency, 0.3 percent; and other, 1.8
percent. This study also found 89.5 percent of all judgments
entered were in favor of the plaintiff. (Comment, The
California Small Claims Court (1964) 52 Cal.L.Rev. 876, 893
—894.) Similar figures, developed in a more recent survey
of rural small claims courts, revealed that the burden on the
individual was not confined to urban communities. (Note, The
Persecution and Intimidation of the Low-Income Litigant as
Performed by the Small Claims Court in California (1969) 21
Stan.L.Rev. 1657, 1659—1661.)



*669  These studies indicate that the institutional creditor,
rather than the ordinary individual claimant, is more likely
to avail itself of the small claims court. The monetary limit
has now been increased to $500 (s 117). Additionally, section
396 permits waiver of the amount of the demand in excess
of $500 in order to sustain jurisdiction. ‘Even a party who
asserts a demand for more than the jurisdictional limits
of a small claims court will often benefit financially by
sacrificing part of the claim to avoid the expense and delay
of prosecution through municipal or justice courts.’ (Skaff
v. Small Claims Court (1968) 68 Cal.2d 76, 77, fn. 1,65
Cal.Rptr. 65, 435 P.2d 825.) All of these factors would seem
to make the small claims court increasingly attractive to
the institutional creditor-claimant. In addition, such type of
creditor has frequently employed the rules of venue so as
to bring an action at great distances from the residence of
the defendant. This contributes significantly to the number of



defaults entered. 8



[4]  Furthermore, in many instances, the institutional creditor
has a large and constant volume of claims, repeatedly invokes
the jurisdiction of the small claims courts, and inevitably
becomes proficient in this type of litigation. It is only natural,
then, that such a claimant will have a decisive advantage
over the individual defendant participating in perhaps his
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first and only courtroom proceeding. This advantage may
be compounded if the institutional creditor is a corporation.
Since a corporation must appear by someone, it is possible
for it to do so by a proper representative (Prudential Ins. Co.
v. Small Claims Court, supra, 76 Cal.App.2d 379, 386, 173
P.2d 38) who may have legal training but at the same time
will not fall within the statutory restriction on appearance by



attorneys. 9  Thus section 117g, the very provision designed
to aid the poor litigant (whether plaintiff or defendant) by
main ***791  taining **1255  overall equality between the
competing parties, seems to work to that party's disadvantage
in these instances. Consequently, since small claims actions
often involve the inexperienced individual defendant facing
the experienced institutional creditor plaintiff, the small
claims procedure should provide the defendant access to
counsel without being required to first file an undertaking.



By this analysis we do not intend to demean the important
function that the small claims court system serves. We are
well aware of the careful and conscientious disposition of the
large volume of claims by judges of *670  those courts. Our
holding today is not intended to reflect in any way upon this
aspect of our judicial system. As we have explained, it deals
rather with an infirmity in the system itself which we are
obligated to rectify if in the light of constitutional principles
the small claims litigant is to be assured a due process hearing.
[5]  Respondent courts rely heavily upon defendant's failure



to seek in forma pauperis status from respondent superior
court. They claim that, had this been done, such court could
have waived the undertaking requirement for her appeal.
Conversely, it is argued, if she is not indigent and so cannot
qualify for in forma pauperis status, then there can be no
showing that the undertaking requirement is in any way
onerous as to her. However, this argument totally ignores
the key constitutional issue before us: Is the undertaking
requirement a taking of property in violation of due process?
It is immaterial that a defendant can afford to be deprived of
his property, or that other means are available to alleviate his
situation. Denial of due process affects the rich as well as the
poor.



[6]  Respondents also argue that the un-undertaking
requirement is clearly de minimis. Yet this cannot be
realistically asserted with the jurisdictional limit now at $500.
Indeed, in Sniadach and its California progeny the sums



involved ranged as low as $63.18 10 —a figure much less than
that involved here.



[7]  It is also contended that Sniadach and the
California cases are distinguishable in that they involved
a disadvantaged or dispossessed litigant who was being
deprived of substantial property rights by large corporations
or by governmental agencies. This argument is also without
merit. The cited cases based their decisions not upon some
special status of the plaintiffs, but upon the unconstitutional
operation of the statutes sought to be enforced. Thus
individual plaintiffs are as much bound by the constitutional
dictates of these decisions as are corporate entities or
governmental agencies.



Respondent courts also present certain policy arguments in
support of the statutory undertaking requirement. They claim
that since the abolition of this requirement would enable all
defendants to obtain a trial de novo, small claims plaintiffs
would be confronted with a dilemma. If they continued
the proceedings, the costs would rise significantly; the only
alternative would be to abandon the actions. Since the costs of
litigation would *671  be too burdensome, debts like the one
involved here would then become practically uncollectible.
Once this occurs, so the argument runs, landlords would be
compelled to require larger security deposits, and thus all
tenants would ultimately suffer. This reasoning, however,
is very similar to that which this court rejected in Blair v.
Pitchess, Supra, 5 Cal.3d 258, 278, 96 Cal.Rptr. 42, 486 P.2d
1242, and in Randone v. Appellate Department, Supra, 5
Cal.3d 536, 555—557, 96 Cal.Rptr. 709, 488 P.2d 13. The
mere assertion that these debts will become uncollectible
cannot overcome the strong constitutional defects in the
present appeal procedure.



***792 **1256  Finally, respondents assert that the realities
and desirability of the small claims procedures should
overcome the arguments raised by defendant. But once again
it must be emphasized that the constitutional question is
the overriding issue presented, and can only be subverted
by compelling policy arguments. Such is not the case here.
Further, only one aspect of this procedure—the undertaking
requirement—will now be eliminated. Its absence should not
have such a devastating effect upon the system as a whole that
it would cease to function smoothly.



In sum we hold that the requirement of an undertaking
as prescribed in section 117l and of a deposit in lieu
of such undertaking as prescribed by section 117ll are
unconstitutional since they constitute a taking of property
without due process of law. To the extent that they implement
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such requirements, we also hold that rules 152(a) and 153 of
the California Rules of Court similarly offend due process.



Let a peremptory writ of mandate issue as prayed.



WRIGHT, C.J., and McCOMB, TOBRINER, MOSK, and
BURKE, JJ., concur.



All Citations



8 Cal.3d 661, 504 P.2d 1249, 105 Cal.Rptr. 785



Footnotes
1 Petitioner initially sought the writ for the additional purpose of being relieved from the requirement of paying the filing fee



prescribed by law. (See Code Civ.Proc., s 117j, Cal. Rules of Court, rules 152(a), 153 and in conjunction therewith rules
125(c) and 130(a).) At oral argument, however, petitioner abandoned her challenge to the filing fee requirement.



2 Section 117j provides: ‘The judgment of said court shall be conclusive upon the plaintiff. If the defendant is dissatisfied,
he may appeal to the superior court of the county in which said court is held. He shall pay, for filing the papers in the
superior court, the same fee as is charged and collected on the appeal of a civil action from a justice court, and if final
judgment is rendered against him in such superior court, then he shall pay, in addition to said judgment, an attorney's
fee to the plaintiff in the sum of fifteen dollars ($15). No fee shall be charged in the superior court upon the filing of any
document or paper by the plaintiff in a small claims action.’
Hereafter, unless otherwise indicated, all section references are to the Code of Civil Procedure.



3 Section 117l provides in pertinent part:
‘The notice of appeal shall be accompanied by a bond substantially in the following form:
‘In the small claims court of ..., County of ....., State of California.
Plaintiff,
vs.
Defendant,
‘Whereas the above-entitled court in in the above-entitled action did on the ... day of ....., 19 , enter judgment in favor of
the plaintiff and against the defendant in the sum of ... dollars (.....); and
‘Whereas the defendant is about to appeal to the superior court of the State of California in and for the above-named
county;
‘Now, therefore, the undersigned do hereby undertake and promise that if said judgment is affirmed, in whole or in part,
or the appeal from such judgment dismissed, then and in that event, the appellant will pay the amount directed to be paid
by said judgment, or the part of such amount as to which the judgment is affirmed, if affirmed only in part, and all costs
which may be awarded against appellant on appeal; and that if the appellant does not make such payment within 20 days
after the entry by the clerk of said superior court the modification or affirmation of said judgment or within such additional
period as may be provided by rules of the Judicial Council, that then judgment may be entered, on motion of respondent
in his favor and against the undersigned sureties for such amount, together with the interest that may be due thereon,
costs which may be awarded against the appellant on appeal and also the sum of fifteen dollars ($15) as an attorney fee.
‘Dated this ..... day of ....., 19
..........,...
..........,...
Sureties.
‘. . .
‘Notice of the filing of the undertaking on appeal must be given to respondent within five days after filing the same. Within
five days after the service of such notice upon respondent the adverse party may except to the sufficiency of the sureties,
and unless they or other sureties justify before the judge of said small claims court within five days thereafter, upon notice
to the adverse party, to the amounts stated in their affidavits, the appeal must be regarded as if no such undertaking
had been given.’



4 Section 117ll provides: ‘In lieu of the undertaking provided for in Section 117l the appellant may deposit with the clerk
of the court a sum of money in lawful money of the United States equal to the amount of the judgment, plus costs, plus
twenty-five dollars ($25); and such deposit shall be equivalent to such undertaking.’
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504 P.2d 1249, 105 Cal.Rptr. 785
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5 California Rules of Court, rule 152(a) provides: ‘An appeal from a judgment of a municipal or justice court in a small
claims case is taken by filing with the clerk of the trial court a notice of appeal accompanied by the undertaking required
by section 117l of the Code of Civil Procedure within 20 days after entry of judgment in the register of actions or docket.
The notice shall be signed by the appellant or by his attorney and shall be sufficient if it states in substance that the
appellant appeals from a specified judgment. A notice of appeal shall be liberally construed in favor of its sufficiency.’
California Rules of Court, rule 153 provides: ‘Upon the filing of the notice of appeal and the undertaking required by
section 117l or 985.5 of the Code of Civil Procedure and the payment of any fees required by law, the clerk of the trial
court shall within five days transmit to the clerk of the superior court a certified copy of the entries in the register of actions
or docket relating to the action, together with the pleadings, exhibits, notices, motions, other papers and documents filed
in the action, the notice of appeal, and the undertakings filed.’



6 Section 117g provides in pertinent part: ‘No attorney at law or any other person than the plaintiff and defendant shall take
any part in the filing or the prosecution or defense of such litigation in the small claims court.’



7 Section 117j, supra, footnote 2, was amended in 1959 in response to the holding in Mendoza. It now provides for an
automatic stay of the proceedings until the time for appeal expires or, if perfected, until the appeal is decided. Although
the court in Mendoza did not deal with the constitutionality of the bond requirement, the amendment also provided that in
such unlawful detainer actions the defendant need not file a bond pending appeal. (See Note, 1959 Legislation—Code
of Civil Procedure, section 117j (1959)34 State Bar J. 624.)



8 See Comment, The California Small Claims Court, supra, 52 Cal.L.Rev. 876, 889; cf. Barquis v. Merchants Collection
Ass'n (1972) 7 Cal.3d 94, 101 Cal.Rptr. 745, 496 P.2d 817.



9 Section 117g; see Comment, Small Claims Courts and the Poor (1969), 42 S.C.L.Rev. 493, 497.



10 The breakdown is as follows: Sniadach, $63.18; McCallop, $96.87; Cline $295; Randone, $176.20. In Blair there was
no amount in controversy because the plaintiffs had brought suit to secure an injunction restraining execution of the
provisions of the claim and delivery law.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Associations of companies that create, publish,
distribute, sell and/or rent video games brought declaratory
judgment against state under the First and Fourteenth
Amendments seeking to invalidate newly-enacted law
imposing restrictions and labeling requirements on the
sale or rental of “violent video games” to minors. The
United States District Court for the Northern District of
California, Ronald M. Whyte, J., 2007 WL 2261546, granted
associations' motion for summary judgment, permanently
enjoining enforcement of the law. State appealed. The Ninth
Circuit Court of Appeals, Callahan, Circuit Judge, 556 F.3d
950, affirmed. Certiorari was granted.



Holdings: The Supreme Court, Justice Scalia, held that:



[1] video games qualify for First Amendment protection;



[2] while there are limited exceptions to prohibition against
content-based governmental restrictions on expression, for
obscenity, incitement and fighting words, new categories of
unprotected speech may not be added; and



[3] California failed to satisfy burden of showing either that
the law was justified by compelling government interest,
or that law, which was both over-and underinclusive, was
narrowly drawn to serve that interest.



Affirmed.



Justice Alito concurred in judgment and filed opinion, in
which Chief Justice Roberts joined.



Justice Thomas dissented and filed opinion.



Justice Breyer dissented and filed opinion.



West Headnotes (17)



[1] Constitutional Law
Particular Issues and Applications



Video games qualify for First Amendment
protection. U.S.C.A. Const.Amend. 1.



32 Cases that cite this headnote



[2] Constitutional Law
Matters of public concern



Constitutional Law
Politics and Elections



Constitutional Law
Entertainment



While the Free Speech Clause exists principally
to protect discourse on public matters,
it is difficult to distinguish politics from
entertainment, and dangerous to try. U.S.C.A.
Const.Amend. 1.



2 Cases that cite this headnote



[3] Constitutional Law
Constitutional Rights in General



Under the Constitution, aesthetic and moral
judgments about art and literature are for
individual to make, not for government to decree,
even with mandate or approval of majority.



5 Cases that cite this headnote



[4] Constitutional Law
Freedom of Speech, Expression, and Press
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Whatever the challenges of applying the
Constitution to ever-advancing technology,
basic principles of freedom of speech and
press, like the First Amendment's command,
do not vary when new and different
medium for communication appears. U.S.C.A.
Const.Amend. 1.



10 Cases that cite this headnote



[5] Constitutional Law
Viewpoint or idea discrimination



Constitutional Law
Content-Based Regulations or Restrictions



As general matter, government has no power to
restrict expression because of its message, its
ideas, its subject matter, or its content. U.S.C.A.
Const.Amend. 1.



16 Cases that cite this headnote



[6] Constitutional Law
Content-Based Regulations or Restrictions



While there are limited exceptions to prohibition
against content-based governmental restrictions
on expression, for obscenity, incitement and
fighting words, new categories of unprotected
speech may not be added to the list by legislature
which concludes that certain speech is too
harmful to be tolerated. U.S.C.A. Const.Amend.
1.



13 Cases that cite this headnote



[7] Constitutional Law
Content-Based Regulations or Restrictions



Without persuasive evidence that novel
restriction on content is part of long,
if heretofore unrecognized, tradition of
proscription, legislature may not revise
judgment of the American people, embodied
in First Amendment, that the benefits of
the Amendment's restrictions on government
outweigh the costs. U.S.C.A. Const.Amend. 1.



8 Cases that cite this headnote



[8] Constitutional Law



Obscenity in general



Obscenity exception to the First Amendment
does not cover whatever legislature finds
shocking, but only depictions of sexual conduct.
U.S.C.A. Const.Amend. 1.



2 Cases that cite this headnote



[9] Constitutional Law
First Amendment in General



Minors are entitled to significant measure of First
Amendment protection, and only in relatively
narrow and well-defined circumstances may
government bar public dissemination of
protected materials to them. U.S.C.A.
Const.Amend. 1.



5 Cases that cite this headnote



[10] Constitutional Law
First Amendment in General



While states no doubt possess legitimate power
to protect children from harm, that power does
not include a free-floating power to restrict ideas
to which children may be exposed. U.S.C.A.
Const.Amend. 1.



7 Cases that cite this headnote



[11] Constitutional Law
Protection of



Speech that is neither obscene as to youths nor
subject to some other legitimate proscription
cannot be suppressed solely to protect the young
from ideas or images that legislative body thinks
unsuitable for them. U.S.C.A. Const.Amend. 1.



3 Cases that cite this headnote



[12] Constitutional Law
Freedom of Speech, Expression, and Press



Disgust is not valid basis for restricting
expression. U.S.C.A. Const.Amend. 1.



2 Cases that cite this headnote



[13] Constitutional Law
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Violent games



California law prohibiting the sale or rental of
“violent video games” to minors, as restriction
upon content of protected speech, was invalid
under the First Amendment unless California
could demonstrate that it passed strict scrutiny,
i.e., that the law was justified by compelling
government interest and was narrowly drawn
to serve that interest; state had to specifically
identify an actual problem in need of solving,
and the curtailment of free speech had to be
actually necessary to the solution. U.S.C.A.
Const.Amend. 1.



67 Cases that cite this headnote



[14] Constitutional Law
Content-Based Regulations or Restrictions



It is rare that a regulation restricting
speech because of its content will ever
be permissible under the First Amendment.
U.S.C.A. Const.Amend. 1.



17 Cases that cite this headnote



[15] Constitutional Law
Violent games



Public Amusement and Entertainment
Constitutional, Statutory and Regulatory



Provisions



On First Amendment challenge to California
law that restricted speech based on its content,
by prohibiting the sale or rental of “violent
video games” to minors, California failed to
satisfy burden of showing either that the law
was justified by compelling government interest,
given lack of evidence of any direct causal
relationship, as opposed to correlation, between
exposure to violent video games and violence
by minors, or that law, which was both over-
and underinclusive, was narrowly drawn to serve
that interest. U.S.C.A. Const.Amend. 1; West's
Ann.Cal.Civ. Code § 1746-1746.5.



47 Cases that cite this headnote



[16] Constitutional Law
Content-Based Regulations or Restrictions



Underinclusiveness raises serious doubts about
whether government, in restricting speech, is
in fact pursuing the interest that it invokes,
rather than disfavoring a particular speaker or
viewpoint. U.S.C.A. Const.Amend. 1.



21 Cases that cite this headnote



[17] Constitutional Law
Constitutional Rights in General



Constitutional limits on governmental action
apply, even when protection of children is the
object.



1 Cases that cite this headnote



West Codenotes



Held Unconstitutional
West's Ann.Cal.Civ.Code §§ 1746, 1746.1, 1746.2, 1746.3,
1746.4, 1746.5



Recognized as Unconstitutional
18 U.S.C.A. § 48



*2731  Syllabus *



Respondents, representing the video-game and software
industries, filed a preenforcement challenge to a California
law that restricts the sale or rental of violent video games
to minors. The Federal District Court concluded that the Act
violated the First Amendment and permanently enjoined its
enforcement. The Ninth Circuit affirmed.



Held: The Act does not comport with the First Amendment.
Pp. 2733 – 2742.



(a) Video games qualify for First Amendment protection.
Like protected books, plays, and movies, they communicate
ideas through familiar literary devices and features distinctive
to the medium. And “the basic principles of freedom
of speech ... do not vary” with a new and different
communication medium. Joseph Burstyn, Inc. v. Wilson,
343 U.S. 495, 503, 72 S.Ct. 777, 96 L.Ed. 1098. The most
basic principle—that government lacks the power to restrict
expression because of its message, ideas, subject matter, or
content, Ashcroft v. American Civil Liberties Union, 535
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U.S. 564, 573, 122 S.Ct. 1700, 152 L.Ed.2d 771—is subject
to a few limited exceptions for historically unprotected
speech, such as obscenity, incitement, and fighting words.
But a legislature cannot create new categories of unprotected
speech simply by weighing the value of a particular category
against its social costs and then punishing it if it fails the test.
See United States v. Stevens, 559 U.S. ––––, ––––, 130 S.Ct.
1577, 176 L.Ed.2d 435. Unlike the New York law upheld
in Ginsberg v. New York, 390 U.S. 629, 88 S.Ct. 1274, 20
L.Ed.2d 195, California's Act does not adjust the boundaries
of an existing category of unprotected speech to ensure that
a definition designed for adults is not uncritically applied
to children. Instead, the State wishes to create a wholly
new category of content-based regulation that is permissible
only for speech directed at children. That is unprecedented
and mistaken. This country has no tradition of specially
restricting children's access to depictions of violence. And
California's claim that “interactive” video games present
special problems, in that the player participates in the violent
action on screen and determines its outcome, is unpersuasive.
Pp. 2733 – 2738.



(b) Because the Act imposes a restriction on the content
of protected speech, it is invalid unless California can
demonstrate that it passes strict scrutiny, i.e., it is justified
by a compelling government interest and is narrowly drawn
to serve that interest. R.A.V. v. St. Paul, 505 U.S. 377, 395,
112 S.Ct. 2538, 120 L.Ed.2d 305. California cannot meet
that standard. Psychological studies purporting to show a
connection between exposure to violent video games and
harmful effects on children do not prove that such exposure
*2732  causes minors to act aggressively. Any demonstrated



effects are both small and indistinguishable from effects
produced by other media. Since California has declined to
restrict those other media, e.g., Saturday morning cartoons,
its video-game regulation is wildly underinclusive, raising
serious doubts about whether the State is pursuing the interest
it invokes or is instead disfavoring a particular speaker
or viewpoint. California also cannot show that the Act's
restrictions meet the alleged substantial need of parents who
wish to restrict their children's access to violent videos.
The video-game industry's voluntary rating system already
accomplishes that to a large extent. Moreover, as a means of
assisting parents the Act is greatly overinclusive, since not all
of the children who are prohibited from purchasing violent
video games have parents who disapprove of their doing so.
The Act cannot satisfy strict scrutiny. Pp. 2738 – 2742.



556 F.3d 950, affirmed.



SCALIA, J., delivered the opinion of the Court, in which
KENNEDY, GINSBURG, SOTOMAYOR, and KAGAN,
JJ., joined. ALITO, J., filed an opinion concurring in the
judgment, in which ROBERTS, C.J., joined. THOMAS, J.,
and BREYER, J., filed dissenting opinions.
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Opinion



Justice SCALIA delivered the opinion of the Court.



We consider whether a California law imposing restrictions
on violent video games comports with the First Amendment.



I



California Assembly Bill 1179 (2005), Cal. Civ.Code Ann.
§§ 1746–1746.5 (West 2009) (Act), prohibits the sale or
rental of “violent video games” to minors, and requires their
packaging to be labeled “18.” The Act covers games “in
which the range of options available to a player includes
killing, maiming, dismembering, or sexually assaulting an
image of a human being, if those acts are depicted” in a
manner that “[a] reasonable person, considering the game as
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a whole, would find appeals to a deviant or morbid interest
of minors,” that is “patently offensive to prevailing standards
in the community as to what is suitable for minors,” and that
“causes the game, as a whole, to lack serious literary, *2733
artistic, political, or scientific value for minors.” § 1746(d)(1)
(A). Violation of the Act is punishable by a civil fine of up
to $1,000. § 1746.3.



Respondents, representing the video-game and software
industries, brought a preenforcement challenge to the Act in
the United States District Court for the Northern District of
California. That court concluded that the Act violated the
First Amendment and permanently enjoined its enforcement.
Video Software Dealers Assn. v. Schwarzenegger, No. C–05–
04188 RMW, 2007 WL 2261546 (2007), App. to Pet. for
Cert. 39a. The Court of Appeals affirmed, Video Software
Dealers Assn. v. Schwarzenegger, 556 F.3d 950 (C.A.9
2009), and we granted certiorari, 559 U.S. ––––, 130 S.Ct.
2398, 176 L.Ed.2d 784 (2010).



II



[1]  [2]  [3]  [4]  California correctly acknowledges that
video games qualify for First Amendment protection. The
Free Speech Clause exists principally to protect discourse
on public matters, but we have long recognized that it
is difficult to distinguish politics from entertainment, and
dangerous to try. “Everyone is familiar with instances of
propaganda through fiction. What is one man's amusement,
teaches another's doctrine.” Winters v. New York, 333 U.S.
507, 510, 68 S.Ct. 665, 92 L.Ed. 840 (1948). Like the
protected books, plays, and movies that preceded them,
video games communicate ideas—and even social messages
—through many familiar literary devices (such as characters,
dialogue, plot, and music) and through features distinctive
to the medium (such as the player's interaction with the
virtual world). That suffices to confer First Amendment
protection. Under our Constitution, “esthetic and moral
judgments about art and literature ... are for the individual
to make, not for the Government to decree, even with the
mandate or approval of a majority.” United States v. Playboy
Entertainment Group, Inc., 529 U.S. 803, 818, 120 S.Ct.
1878, 146 L.Ed.2d 865 (2000). And whatever the challenges
of applying the Constitution to ever-advancing technology,
“the basic principles of freedom of speech and the press, like
the First Amendment's command, do not vary” when a new
and different medium for communication appears. Joseph



Burstyn, Inc. v. Wilson, 343 U.S. 495, 503, 72 S.Ct. 777, 96
L.Ed. 1098 (1952).



[5]  The most basic of those principles is this: “[A]s a
general matter, ... government has no power to restrict
expression because of its message, its ideas, its subject
matter, or its content.” Ashcroft v. American Civil Liberties
Union, 535 U.S. 564, 573, 122 S.Ct. 1700, 152 L.Ed.2d
771 (2002) (internal quotation marks omitted). There are of
course exceptions. “ ‘From 1791 to the present,’ ... the First
Amendment has ‘permitted restrictions upon the content of
speech in a few limited areas,’ and has never ‘include[d] a
freedom to disregard these traditional limitations.’ ” United
States v. Stevens, 559 U.S. ––––, ––––, 130 S.Ct. 1577,
1584, 176 L.Ed.2d 435 (2010) (quoting R.A.V. v. St. Paul,
505 U.S. 377, 382–383, 112 S.Ct. 2538, 120 L.Ed.2d 305
(1992)). These limited areas—such as obscenity, Roth v.
United States, 354 U.S. 476, 483, 77 S.Ct. 1304, 1 L.Ed.2d
1498 (1957), incitement, Brandenburg v. Ohio, 395 U.S. 444,
447–449, 89 S.Ct. 1827, 23 L.Ed.2d 430 (1969) (per curiam),
and fighting words, Chaplinsky v. New Hampshire, 315 U.S.
568, 572, 62 S.Ct. 766, 86 L.Ed. 1031 (1942)—represent
“well-defined and narrowly limited classes of speech, the
prevention and punishment of which have never been thought
to raise any Constitutional problem,” id., at 571–572, 62 S.Ct.
766.



*2734  [6]  Last Term, in Stevens, we held that new
categories of unprotected speech may not be added to the list
by a legislature that concludes certain speech is too harmful
to be tolerated. Stevens concerned a federal statute purporting
to criminalize the creation, sale, or possession of certain
depictions of animal cruelty. See 18 U.S.C. § 48 (amended
2010). The statute covered depictions “in which a living
animal is intentionally maimed, mutilated, tortured, wounded,
or killed” if that harm to the animal was illegal where
the “the creation, sale, or possession t[ook] place,” § 48(c)
(1). A saving clause largely borrowed from our obscenity
jurisprudence, see Miller v. California, 413 U.S. 15, 24, 93
S.Ct. 2607, 37 L.Ed.2d 419 (1973), exempted depictions
with “serious religious, political, scientific, educational,
journalistic, historical, or artistic value,” § 48(b). We held
that statute to be an impermissible content-based restriction
on speech. There was no American tradition of forbidding
the depiction of animal cruelty—though States have long had
laws against committing it.



[7]  The Government argued in Stevens that lack of a
historical warrant did not matter; that it could create new
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categories of unprotected speech by applying a “simple
balancing test” that weighs the value of a particular category
of speech against its social costs and then punishes that
category of speech if it fails the test. Stevens, 559 U.S.,
at ––––, 130 S.Ct., at 1585. We emphatically rejected that
“startling and dangerous” proposition. Ibid. “Maybe there
are some categories of speech that have been historically
unprotected, but have not yet been specifically identified or
discussed as such in our case law.” Id., at ––––, 130 S.Ct., at
1586. But without persuasive evidence that a novel restriction
on content is part of a long (if heretofore unrecognized)
tradition of proscription, a legislature may not revise the
“judgment [of] the American people,” embodied in the First
Amendment, “that the benefits of its restrictions on the
Government outweigh the costs.” Id., at ––––, 130 S.Ct., at
1585.



[8]  That holding controls this case. 1  As in Stevens,



California has tried to make violent-speech regulation look
like obscenity regulation by appending a saving clause
required for the latter. That does not suffice. Our cases
have been clear that the obscenity exception to the First
Amendment does not cover whatever a legislature finds
shocking, but only depictions of “sexual conduct,” Miller,
supra, at 24, 93 S.Ct. 2607. See also Cohen v. California,
403 U.S. 15, 20, 91 S.Ct. 1780, 29 L.Ed.2d 284 (1971); Roth,
supra, at 487, and n. 20, 77 S.Ct. 1304.



Stevens was not the first time we have encountered and
rejected a State's attempt to shoehorn speech about violence
into obscenity. *2735  In Winters, we considered a New
York criminal statute “forbid[ding] the massing of stories
of bloodshed and lust in such a way as to incite to crime
against the person,” 333 U.S., at 514, 68 S.Ct. 665. The New
York Court of Appeals upheld the provision as a law against
obscenity. “[T]here can be no more precise test of written
indecency or obscenity,” it said, “than the continuing and
changeable experience of the community as to what types of
books are likely to bring about the corruption of public morals
or other analogous injury to the public order.” Id., at 514, 68
S.Ct. 665 (internal quotation marks omitted). That is of course
the same expansive view of governmental power to abridge
the freedom of speech based on interest-balancing that we
rejected in Stevens. Our opinion in Winters, which concluded
that the New York statute failed a heightened vagueness
standard applicable to restrictions upon speech entitled to
First Amendment protection, 333 U.S., at 517–519, 68 S.Ct.
665, made clear that violence is not part of the obscenity that
the Constitution permits to be regulated. The speech reached



by the statute contained “no indecency or obscenity in any
sense heretofore known to the law.” Id., at 519, 68 S.Ct. 665.



Because speech about violence is not obscene, it is of no
consequence that California's statute mimics the New York
statute regulating obscenity-for-minors that we upheld in
Ginsberg v. New York, 390 U.S. 629, 88 S.Ct. 1274, 20
L.Ed.2d 195 (1968). That case approved a prohibition on the
sale to minors of sexual material that would be obscene from



the perspective of a child. 2  We held that the legislature could
“adjus[t] the definition of obscenity ‘to social realities by
permitting the appeal of this type of material to be assessed
in terms of the sexual interests ...’ of ... minors.” Id., at
638, 88 S.Ct. 1274 (quoting Mishkin v. New York, 383 U.S.
502, 509, 86 S.Ct. 958, 16 L.Ed.2d 56 (1966)). And because
“obscenity is not protected expression,” the New York statute
could be sustained so long as the legislature's judgment that
the proscribed materials were harmful to children “was not
irrational.” 390 U.S., at 641, 88 S.Ct. 1274.



The California Act is something else entirely. It does not
adjust the boundaries of an existing category of unprotected
speech to ensure that a definition designed for adults is not
uncritically applied to children. California does not argue that
it is empowered to prohibit selling offensively violent works
to adults—and it is wise not to, since that is but a hair's breadth
from the argument rejected in Stevens. Instead, it wishes to
create a wholly new category of content-based regulation that
is permissible only for speech directed at children.



[9]  [10]  [11]  That is unprecedented and mistaken.
“[M]inors are entitled to a significant measure of First
Amendment protection, and only in relatively narrow and
well-defined circumstances may government bar public
dissemination of protected materials to them.” *2736
Erznoznik v. Jacksonville, 422 U.S. 205, 212–213, 95 S.Ct.
2268, 45 L.Ed.2d 125 (1975) (citation omitted). No doubt
a State possesses legitimate power to protect children from
harm, Ginsberg, supra, at 640–641, 88 S.Ct. 1274; Prince
v. Massachusetts, 321 U.S. 158, 165, 64 S.Ct. 438, 88 L.Ed.
645 (1944), but that does not include a free-floating power to
restrict the ideas to which children may be exposed. “Speech
that is neither obscene as to youths nor subject to some other
legitimate proscription cannot be suppressed solely to protect
the young from ideas or images that a legislative body thinks
unsuitable for them.” Erznoznik, supra, at 213–214, 95 S.Ct.



2268. 3
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California's argument would fare better if there were a
longstanding tradition in this country of specially restricting
children's access to depictions of violence, but there is none.
Certainly the books we give children to read—or read to
them when they are younger—contain no shortage of gore.
Grimm's Fairy Tales, for example, are grim indeed. As her
just deserts for trying to poison Snow White, the wicked
queen is made to dance in red hot slippers “till she fell dead on
the floor, a sad example of envy and jealousy.” The Complete
Brothers Grimm Fairy Tales 198 (2006 ed.). Cinderella's evil
stepsisters have their eyes pecked out by doves. Id., at 95. And
Hansel and Gretel (children!) kill their captor by baking her
in an oven. Id., at 54.



High-school reading lists are full of similar fare. Homer's
Odysseus blinds Polyphemus the Cyclops by grinding out
his eye with a heated stake. The Odyssey of Homer, Book
IX, p. 125 (S. Butcher & A. Lang transls. 1909) (“Even so
did we seize the fiery-pointed brand and whirled it round
in his eye, and the blood flowed about the heated bar. And
the breath of the flame singed his eyelids and brows all
about, as the ball of the eye burnt away, and the roots thereof
crackled in the flame”). In the Inferno, Dante and Virgil watch
corrupt politicians struggle to stay submerged beneath a lake
of boiling pitch, *2737  lest they be skewered by devils above
the surface. Canto XXI, pp. 187–189 (A. Mandelbaum transl.
Bantam Classic ed.1982). And Golding's Lord of the Flies
recounts how a schoolboy called Piggy is savagely murdered
by other children while marooned on an island. W. Golding,



Lord of the Flies 208–209 (1997 ed.). 4



This is not to say that minors' consumption of violent
entertainment has never encountered resistance. In the 1800's,
dime novels depicting crime and “penny dreadfuls” (named
for their price and content) were blamed in some quarters
for juvenile delinquency. See Brief for Cato Institute as
Amicus Curiae 6–7. When motion pictures came along, they
became the villains instead. “The days when the police looked
upon dime novels as the most dangerous of textbooks in the
school for crime are drawing to a close .... They say that
the moving picture machine ... tends even more than did the
dime novel to turn the thoughts of the easily influenced to
paths which sometimes lead to prison.” Moving Pictures as
Helps to Crime, N.Y. Times, Feb. 21, 1909, quoted in Brief
for Cato Institute, at 8. For a time, our Court did permit
broad censorship of movies because of their capacity to be
“used for evil,” see Mutual Film Corp. v. Industrial Comm'n
of Ohio, 236 U.S. 230, 242, 35 S.Ct. 387, 59 L.Ed. 552
(1915), but we eventually reversed course, Joseph Burstyn,



Inc., 343 U.S., at 502, 72 S.Ct. 777; see also Erznoznik, supra,
at 212–214, 95 S.Ct. 2268 (invalidating a drive-in movies
restriction designed to protect children). Radio dramas were
next, and then came comic books. Brief for Cato Institute,
at 10–11. Many in the late 1940's and early 1950's blamed
comic books for fostering a “preoccupation with violence and
horror” among the young, leading to a rising juvenile crime
rate. See Note, Regulation of Comic Books, 68 Harv. L. Rev.
489, 490 (1955). But efforts to convince Congress to restrict
comic books failed. Brief for Comic Book Legal Defense



Fund as Amicus Curiae 11–15. 5  And, of course, after comic
books came television and music lyrics.



California claims that video games present special problems
because they are “interactive,” *2738  in that the player
participates in the violent action on screen and determines
its outcome. The latter feature is nothing new: Since at least
the publication of The Adventures of You: Sugarcane Island
in 1969, young readers of choose-your-own-adventure stories
have been able to make decisions that determine the plot
by following instructions about which page to turn to. Cf.
Interactive Digital Software Assn. v. St. Louis County, 329
F.3d 954, 957–958 (C.A.8 2003). As for the argument that
video games enable participation in the violent action, that
seems to us more a matter of degree than of kind. As Judge
Posner has observed, all literature is interactive. “[T]he better
it is, the more interactive. Literature when it is successful
draws the reader into the story, makes him identify with the
characters, invites him to judge them and quarrel with them,
to experience their joys and sufferings as the reader's own.”
American Amusement Machine Assn. v. Kendrick, 244 F.3d
572, 577 (C.A.7 2001) (striking down a similar restriction on
violent video games).



[12]  Justice ALITO has done considerable independent
research to identify, see post, at 2749 – 2750, nn. 13–18, video
games in which “the violence is astounding,” post, at 2749.
“Victims are dismembered, decapitated, disemboweled, set
on fire, and chopped into little pieces.... Blood gushes,
splatters, and pools.” Ibid. Justice ALITO recounts all these
disgusting video games in order to disgust us—but disgust
is not a valid basis for restricting expression. And the same
is true of Justice ALITO's description, post, at 2749 – 2750,
of those video games he has discovered that have a racial or
ethnic motive for their violence—“ ‘ethnic cleansing’ [of] ...
African Americans, Latinos, or Jews.” To what end does he
relate this? Does it somehow increase the “aggressiveness”
that California wishes to suppress? Who knows? But it
does arouse the reader's ire, and the reader's desire to put
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an end to this horrible message. Thus, ironically, Justice
ALITO's argument highlights the precise danger posed by the
California Act: that the ideas expressed by speech—whether
it be violence, or gore, or racism—and not its objective
effects, may be the real reason for governmental proscription.



III



[13]  [14]  Because the Act imposes a restriction on the
content of protected speech, it is invalid unless California can
demonstrate that it passes strict scrutiny—that is, unless it is
justified by a compelling government interest and is narrowly
drawn to serve that interest. R.A.V., 505 U.S., at 395, 112
S.Ct. 2538. The State must specifically identify an “actual
problem” in need of solving, Playboy, 529 U.S., at 822–823,
120 S.Ct. 1878, and the curtailment of free speech must be
actually necessary to the solution, see R.A.V., supra, at 395,
112 S.Ct. 2538. That is a demanding standard. “It is rare that
a regulation restricting speech because of its content will ever
be permissible.” Playboy, supra, at 818, 120 S.Ct. 1878.



[15]  California cannot meet that standard. At the outset, it
acknowledges that it cannot show a direct causal link between
violent video games and harm to minors. Rather, relying upon
our decision in Turner Broadcasting System, Inc. v. FCC,
512 U.S. 622, 114 S.Ct. 2445, 129 L.Ed.2d 497 (1994), the
State claims that it need not produce such proof because
the legislature can make a predictive judgment that such a
link exists, based on competing psychological studies. But
reliance on Turner Broadcasting is misplaced. That decision
applied intermediate scrutiny to a content-neutral regulation.
*2739  Id., at 661–662, 114 S.Ct. 2445. California's burden



is much higher, and because it bears the risk of uncertainty,
see Playboy, supra, at 816–817, 120 S.Ct. 1878, ambiguous
proof will not suffice.



The State's evidence is not compelling. California relies
primarily on the research of Dr. Craig Anderson and a few
other research psychologists whose studies purport to show
a connection between exposure to violent video games and
harmful effects on children. These studies have been rejected



by every court to consider them, 6  and with good reason:
They do not prove that violent video games cause minors
to act aggressively (which would at least be a beginning).
Instead, “[n]early all of the research is based on correlation,
not evidence of causation, and most of the studies suffer
from significant, admitted flaws in methodology.” Video
Software Dealers Assn. 556 F.3d, at 964. They show at best



some correlation between exposure to violent entertainment
and minuscule real-world effects, such as children's feeling
more aggressive or making louder noises in the few minutes
after playing a violent game than after playing a nonviolent



game. 7



Even taking for granted Dr. Anderson's conclusions that
violent video games produce some effect on children's
feelings of aggression, those effects are both small and
indistinguishable from effects produced by other media. In his
testimony in a similar lawsuit, Dr. Anderson admitted that the
“effect sizes” of children's exposure to violent video games
are “about the same” as that produced by their exposure to
violence on television. App. 1263. And he admits that the
same effects have been found when children watch cartoons
starring Bugs Bunny or the Road Runner, id., at 1304, or when
they play video games like Sonic the Hedgehog that are rated
“E” (appropriate for all ages), id., at 1270, or even when they



“vie[w] a picture of a gun,” id., at 1315–1316. 8



*2740  [16]  Of course, California has (wisely) declined to
restrict Saturday morning cartoons, the sale of games rated
for young children, or the distribution of pictures of guns.
The consequence is that its regulation is wildly underinclusive
when judged against its asserted justification, which in our
view is alone enough to defeat it. Underinclusiveness raises
serious doubts about whether the government is in fact
pursuing the interest it invokes, rather than disfavoring a
particular speaker or viewpoint. See City of Ladue v. Gilleo,
512 U.S. 43, 51, 114 S.Ct. 2038, 129 L.Ed.2d 36 (1994);
Florida Star v. B.J.F., 491 U.S. 524, 540, 109 S.Ct. 2603,
105 L.Ed.2d 443 (1989). Here, California has singled out
the purveyors of video games for disfavored treatment—at
least when compared to booksellers, cartoonists, and movie
producers—and has given no persuasive reason why.



The Act is also seriously underinclusive in another respect
—and a respect that renders irrelevant the contentions of
the concurrence and the dissents that video games are
qualitatively different from other portrayals of violence.
The California Legislature is perfectly willing to leave this
dangerous, mind-altering material in the hands of children so
long as one parent (or even an aunt or uncle) says it's OK. And
there are not even any requirements as to how this parental or
avuncular relationship is to be verified; apparently the child's
or putative parent's, aunt's, or uncle's say-so suffices. That is
not how one addresses a serious social problem.
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California claims that the Act is justified in aid of parental
authority: By requiring that the purchase of violent video
games can be made only by adults, the Act ensures that
parents can decide what games are appropriate. At the
outset, we note our doubts that punishing third parties for
conveying protected speech to children just in case their
parents disapprove of that speech is a proper governmental
means of aiding parental authority. Accepting that position
would largely vitiate the rule that “only in relatively narrow
and well-defined circumstances may government bar public
dissemination of protected materials to [minors].” Erznoznik,
422 U.S., at 212–213, 95 S.Ct. 2268.



But leaving that aside, California cannot show that the Act's
restrictions meet a substantial need of parents who wish
to restrict their children's access to violent video games
but cannot do so. The video-game industry has in place
a voluntary rating system designed to inform consumers
about the content of games. The system, implemented by the
Entertainment Software Rating Board (ESRB), assigns age-
specific ratings to each video game submitted: EC (Early
Childhood); E (Everyone); E10+ (Everyone 10 and older); T
(Teens); M (17 and older); and AO (Adults Only—18 and
older). App. 86. The Video Software Dealers Association
encourages retailers to prominently display information about
the ESRB system in their stores; to refrain from renting or
selling adults-only games to minors; and to rent or sell “M”
rated games to minors only with parental consent. *2741
Id., at 47. In 2009, the Federal Trade Commission (FTC)
found that, as a result of this system, “the video game industry
outpaces the movie and music industries” in “(1) restricting
target-marketing of mature-rated products to children; (2)
clearly and prominently disclosing rating information; and
(3) restricting children's access to mature-rated products
at retail.” FTC, Report to Congress, Marketing Violent
Entertainment to Children 30 (Dec.2009), online at http://
www.ftc. gov/os/2009/12/P994511violententertainment.pdf
(as visited June 24, 2011, and available in Clerk of Court's
case file) (FTC Report). This system does much to ensure
that minors cannot purchase seriously violent games on
their own, and that parents who care about the matter can
readily evaluate the games their children bring home. Filling
the remaining modest gap in concerned-parents' control can



hardly be a compelling state interest. 9



And finally, the Act's purported aid to parental authority is
vastly overinclusive. Not all of the children who are forbidden
to purchase violent video games on their own have parents
who care whether they purchase violent video games. While



some of the legislation's effect may indeed be in support of
what some parents of the restricted children actually want, its
entire effect is only in support of what the State thinks parents
ought to want. This is not the narrow tailoring to “assisting
parents” that restriction of First Amendment rights requires.



* * *



[17]  California's effort to regulate violent video games is
the latest episode in a long series of failed attempts to censor
violent entertainment for minors. While we have pointed out
above that some of the evidence brought forward to support
the harmfulness of video games is unpersuasive, we do not
mean to demean or disparage the concerns that underlie the
attempt to regulate them—concerns that may and doubtless
do prompt a good deal of parental oversight. We have no
business passing judgment on the view of the California
Legislature that violent video games (or, for that matter,
any other forms of speech) corrupt the young or harm their
moral development. Our task is only to say whether or not
such works constitute a “well-defined and narrowly limited
clas[s] of speech, the prevention and punishment of which
have never been thought to raise any Constitutional problem,”
Chaplinsky, 315 U.S., at 571–572, 62 S.Ct. 766 (the answer
plainly is no); and if not, whether the regulation of such works
is justified by that high degree of necessity we have described
as a compelling state interest (it is not). Even where the
protection of children is the object, the constitutional limits
on governmental action apply.



California's legislation straddles the fence between (1)
addressing a serious social problem and (2) helping concerned
parents control their children. Both ends are legitimate, but
when they affect First Amendment rights they must be
pursued by means that are neither seriously underinclusive
*2742  nor seriously overinclusive. See Church of Lukumi



Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 546, 113 S.Ct.
2217, 124 L.Ed.2d 472 (1993). As a means of protecting
children from portrayals of violence, the legislation is
seriously underinclusive, not only because it excludes
portrayals other than video games, but also because it permits
a parental or avuncular veto. And as a means of assisting
concerned parents it is seriously overinclusive because it
abridges the First Amendment rights of young people whose
parents (and aunts and uncles) think violent video games are
a harmless pastime. And the overbreadth in achieving one
goal is not cured by the underbreadth in achieving the other.
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Legislation such as this, which is neither fish nor fowl, cannot
survive strict scrutiny.



We affirm the judgment below.



It is so ordered.



Justice ALITO, with whom THE CHIEF JUSTICE joins,
concurring in the judgment.
The California statute that is before us in this case represents
a pioneering effort to address what the state legislature and
others regard as a potentially serious social problem: the
effect of exceptionally violent video games on impressionable
minors, who often spend countless hours immersed in the
alternative worlds that these games create. Although the
California statute is well intentioned, its terms are not framed
with the precision that the Constitution demands, and I
therefore agree with the Court that this particular law cannot
be sustained.



I disagree, however, with the approach taken in the Court's
opinion. In considering the application of unchanging
constitutional principles to new and rapidly evolving
technology, this Court should proceed with caution. We
should make every effort to understand the new technology.
We should take into account the possibility that developing
technology may have important societal implications that will
become apparent only with time. We should not jump to the
conclusion that new technology is fundamentally the same as
some older thing with which we are familiar. And we should
not hastily dismiss the judgment of legislators, who may be
in a better position than we are to assess the implications of
new technology. The opinion of the Court exhibits none of
this caution.



In the view of the Court, all those concerned about the
effects of violent video games—federal and state legislators,
educators, social scientists, and parents—are unduly fearful,
for violent video games really present no serious problem. See
ante, at 2737 – 2739, 2740 – 2741. Spending hour upon hour
controlling the actions of a character who guns down scores
of innocent victims is not different in “kind” from reading a
description of violence in a work of literature. See ante, at
2737 – 2738.



The Court is sure of this; I am not. There are reasons to suspect
that the experience of playing violent video games just might



be very different from reading a book, listening to the radio,
or watching a movie or a television show.



I



Respondents in this case, representing the video-game
industry, ask us to strike down the California law on two
grounds: The broad ground adopted by the Court and the
narrower ground that the law's definition of “violent video
game,” see Cal. Civ.Code Ann. § 1746(d)(1)(A) (West 2009),
is impermissibly vague. See Brief for Respondents 23–61.
Because I agree with the latter argument, I see no need to
*2743  reach the broader First Amendment issues addressed



by the Court. 1



A



Due process requires that laws give people of ordinary
intelligence fair notice of what is prohibited. Grayned v. City
of Rockford, 408 U.S. 104, 108, 92 S.Ct. 2294, 33 L.Ed.2d
222 (1972). The lack of such notice in a law that regulates
expression “raises special First Amendment concerns because
of its obvious chilling effect on free speech.” Reno v.
American Civil Liberties Union, 521 U.S. 844, 871–872,
117 S.Ct. 2329, 138 L.Ed.2d 874 (1997). Vague laws force
potential speakers to “ ‘steer far wider of the unlawful zone’ ...
than if the boundaries of the forbidden areas were clearly
marked.” Baggett v. Bullitt, 377 U.S. 360, 372, 84 S.Ct.
1316, 12 L.Ed.2d 377 (1964) (quoting Speiser v. Randall,
357 U.S. 513, 526, 78 S.Ct. 1332, 2 L.Ed.2d 1460 (1958)).
While “perfect clarity and precise guidance have never been
required even of regulations that restrict expressive activity,”
Ward v. Rock Against Racism, 491 U.S. 781, 794, 109 S.Ct.
2746, 105 L.Ed.2d 661 (1989), “government may regulate in
the area” of First Amendment freedoms “only with narrow
specificity,” NAACP v. Button, 371 U.S. 415, 433, 83 S.Ct.
328, 9 L.Ed.2d 405 (1963); see also Hoffman Estates v.
Flipside, Hoffman Estates, Inc., 455 U.S. 489, 499, 102
S.Ct. 1186, 71 L.Ed.2d 362 (1982). These principles apply
to laws that regulate expression for the purpose of protecting
children. See Interstate Circuit, Inc. v. Dallas, 390 U.S. 676,
689, 88 S.Ct. 1298, 20 L.Ed.2d 225 (1968).



Here, the California law does not define “violent video
games” with the “narrow specificity” that the Constitution
demands. In an effort to avoid First Amendment problems, the
California Legislature modeled its violent video game statute
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on the New York law that this Court upheld in Ginsberg
v. New York, 390 U.S. 629, 88 S.Ct. 1274, 20 L.Ed.2d 195
(1968)—a law that prohibited the sale of certain sexually
related materials to minors, see id., at 631–633, 88 S.Ct. 1274.
But the California Legislature departed from the Ginsberg
model in an important respect, and the legislature overlooked
important differences between the materials falling within the
scope of the two statutes.



B



The law at issue in Ginsberg prohibited the sale to minors of
materials that were deemed “harmful to minors,” and the law
defined “harmful to minors” simply by adding the words “for
minors” to each element of the definition of obscenity set out
in what were then the Court's leading obscenity decisions, see
Roth v. United States, 354 U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d
1498 (1957), and Book Named “John Cleland's Memoirs of a
Woman of Pleasure” v. Attorney General of Mass., 383 U.S.
413, 86 S.Ct. 975, 16 L.Ed.2d 1 (1966).



Seeking to bring its violent video game law within the
protection of Ginsberg, the California Legislature began with
the obscenity test adopted in Miller v. California, 413 U.S.
15, 93 S.Ct. 2607, 37 L.Ed.2d 419 (1973), a decision that
revised the obscenity tests previously set out in Roth and
Memoirs. The legislature then made certain modifications to
accommodate the aim of the violent video game law.



*2744  Under Miller, an obscenity statute must contain
a thresh-old limitation that restricts the statute's scope to
specifically described “hard core” materials. See 413 U.S.,
at 23–25, 27, 93 S.Ct. 2607. Materials that fall within this
“hard core” category may be deemed to be obscene if three
additional requirements are met:



(1) an “average person, applying contemporary community
standards [must] find ... the work, taken as a whole, appeals
to the prurient interest”;



(2) “the work [must] depic[t] or describ[e], in a patently
offensive way, sexual conduct specifically defined by the
applicable state law; and”



(3) “the work, taken as a whole, [must] lac[k] serious
literary, artistic, political, or scientific value.” Id., at 24, 93
S.Ct. 2607 (internal quotation marks omitted).



Adapting these standards, the California law imposes the
following threshold limitation: “[T]he range of options
available to a player [must] includ[e] killing, maiming,
dismembering, or sexually assaulting an image of a human
being.” § 1746(d)(1). Any video game that meets this
threshold test is subject to the law's restrictions if it also
satisfies three further requirements:



“(i) A reasonable person, considering the game as a whole,
would find [the game] appeals to a deviant or morbid
interest of minors.



“(ii) It is patently offensive to prevailing standards in the
community as to what is suitable for minors.



“(iii) It causes the game, as a whole, to lack serious literary,
artistic, political, or scientific value for minors.” § 1746(d)



(1)(A). 2



C



The first important difference between the Ginsberg law
and the California violent video game statute concerns their
respective threshold requirements. As noted, the Ginsberg
law built upon the test for adult obscenity, and the current
adult obscenity test, which was set out in Miller, requires
an obscenity statute to contain a threshold limitation that
restricts the statute's coverage to specifically defined “hard
core” depictions. See 413 U.S., at 23–25, 27, 93 S.Ct. 2607.
The Miller Court gave as an example a statute that applies
to only “[p]atently offensive representations or descriptions
of ultimate sexual acts,” “masturbation, excretory functions,
and lewd exhibition of the genitals.” Id., at 25, 93 S.Ct. 2607.
The Miller Court clearly viewed this threshold limitation
as serving a vital notice function. “We are satisfied,” the
Court wrote, “that these specific prerequisites will provide
fair notice to a dealer in such materials that his public
and commercial activities may bring prosecution.” Id., at
27, 93 S.Ct. 2607; see also Reno, supra, at 873, 117 S.Ct.
2329 (observing that Miller 's threshold limitation “reduces
the vagueness inherent in the open-ended term ‘patently



offensive’ ”). 3



*2745  By contrast, the threshold requirement of the
California law does not perform the narrowing function
served by the limitation in Miller. At least when Miller was
decided, depictions of “hard core” sexual conduct were not
a common feature of mainstream entertainment. But nothing
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similar can be said about much of the conduct covered by
the California law. It provides that a video game cannot
qualify as “violent” unless “the range of options available to a
player includes killing, maiming, dismembering, or sexually
assaulting an image of a human being.” § 1746(d)(1).



For better or worse, our society has long regarded many



depictions of killing and maiming 4  as suitable features
of popular entertainment, including entertainment that is
widely available to minors. The California law's threshold
requirement would more closely resemble the limitation in
Miller if it targeted a narrower class of graphic depictions.



Because of this feature of the California law's threshold test,
the work of providing fair notice is left in large part to the
three requirements that follow, but those elements are also
not up to the task. In drafting the violent video game law,
the California Legislature could have made its own judgment
regarding the kind and degree of violence that is acceptable
in games played by minors (or by minors in particular age
groups). Instead, the legislature relied on undefined societal
or community standards.



One of the three elements at issue here refers expressly to
“prevailing standards in the community as to what is suitable
for minors.” § 1746(d)(1)(A)(ii). Another element points in
the same direction, asking whether “[a] reasonable person,
considering [a] game as a whole,” would find that it “appeals
to a deviant or morbid interest of minors.” § 1746(d)(1)(A)(i)
(emphasis added).



The terms “deviant” and “morbid” are not defined in the
statute, and California offers no reason to think that its courts
would give the terms anything other than their ordinary
meaning. See Reply Brief for Petitioners 5 (arguing that
“[a] reasonable person can make this judgment through ...
a common understanding and definition of the applicable
terms”). I therefore assume that “deviant” and “morbid”
carry the meaning that they convey in ordinary speech. The
adjective “deviant” ordinarily means “deviating ... from some
accepted norm,” and the term “morbid” means “of, relating
to, or characteristic of disease.” Webster's 618, 1469. A
“deviant or morbid interest” in violence, therefore, appears
to be an interest that deviates from what is regarded—
presumably in accordance with some generally accepted
standard—as normal and healthy. Thus, the application of
the California law is heavily dependent on the identification
of generally accepted standards regarding the suitability of
violent entertainment for minors.



The California Legislature seems to have assumed that these
standards are sufficiently well known so that a person of
ordinary intelligence would have fair notice as to whether the
kind and degree of violence in a particular game is enough
to qualify the game as “violent.” And because the Miller
test looks to community standards, the legislature may have
thought that the use of undefined community standards in the
violent video game *2746  law would not present vagueness
problems.



There is a critical difference, however, between obscenity
laws and laws regulating violence in entertainment. By
the time of this Court's landmark obscenity cases in the
1960's, obscenity had long been prohibited, see Roth, 354
U.S., at 484–485, 77 S.Ct. 1304, and this experience had
helped to shape certain generally accepted norms concerning
expression related to sex.



There is no similar history regarding expression related
to violence. As the Court notes, classic literature contains
descriptions of great violence, and even children's stories
sometimes depict very violent scenes. See ante, at 2736 –
2737.



Although our society does not generally regard all depictions
of violence as suitable for children or adolescents, the
prevalence of violent depictions in children's literature and
entertainment creates numerous opportunities for reasonable
people to disagree about which depictions may excite
“deviant” or “morbid” impulses. See Edwards & Berman,
Regulating Violence on Television, 89 Nw. U.L.Rev. 1487,
1523 (1995) (observing that the Miller test would be difficult
to apply to violent expression because “there is nothing even
approaching a consensus on low-value violence”).



Finally, the difficulty of ascertaining the community
standards incorporated into the California law is compounded
by the legislature's decision to lump all minors together. The
California law draws no distinction between young children
and adolescents who are nearing the age of majority.



In response to a question at oral argument, the attorney
defending the constitutionality of the California law said
that the State would accept a narrowing construction of the
law under which the law's references to “minors” would be
interpreted to refer to the oldest minors—that is, those just
short of 18. Tr. of Oral Arg. 11–12. However, “it is not within
our power to construe and narrow state laws.” Grayned, 408





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1746&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e07e0000a9f57


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126439&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1746&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_613100005ebf5


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1746&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_b3f000000c020


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126439&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120394&pubNum=708&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120394&pubNum=708&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0105612226&pubNum=1214&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=LR&fi=co_pp_sp_1214_1523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1214_1523


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0105612226&pubNum=1214&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=LR&fi=co_pp_sp_1214_1523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1214_1523


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126439&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127175&pubNum=708&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








Brown v. Entertainment Merchants Ass'n, 564 U.S. 786 (2011)



131 S.Ct. 2729, 180 L.Ed.2d 708, 79 USLW 4658, 11 Cal. Daily Op. Serv. 7874...



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 13



U.S., at 110, 92 S.Ct. 2294. We can only “ ‘extrapolate [their]
allowable meaning’ ” from the statutory text and authoritative
interpretations of similar laws by courts of the State. Ibid.
(quoting Garner v. Louisiana, 368 U.S. 157, 174, 82 S.Ct.
248, 7 L.Ed.2d 207 (1961) (Frankfurter, J., concurring in
judgment)).



In this case, California has not provided any evidence that the
California Legislature intended the law to be limited in this
way, or cited any decisions from its courts that would support



an “oldest minors” construction. 5



For these reasons, I conclude that the California violent video
game law fails to provide the fair notice that the Constitution
requires. And I would go no further. I would not express any
view on whether a properly drawn statute would or would not
survive First Amendment scrutiny. We should address that
question only if and when it is necessary to do so.



II



Having outlined how I would decide this case, I will now
briefly elaborate on my reasons for questioning the wisdom
of the Court's approach. Some of these reasons are touched
upon by the dissents, and *2747  while I am not prepared at
this time to go as far as either Justice THOMAS or Justice
BREYER, they raise valid concerns.



A



The Court is wrong in saying that the holding in United States



v. Stevens, 559 U.S. ––––, 130 S.Ct. 1577, 176 L.Ed.2d 435
(2010), “controls this case.” Ante, at 2734. First, the statute in
Stevens differed sharply from the statute at issue here. Stevens
struck down a law that broadly prohibited any person from
creating, selling, or possessing depictions of animal cruelty
for commercial gain. The California law involved here, by
contrast, is limited to the sale or rental of violent video games
to minors. The California law imposes no restriction on the
creation of violent video games, or on the possession of such
games by anyone, whether above or below the age of 18.
The California law does not regulate the sale or rental of
violent games by adults. And the California law does not
prevent parents and certain other close relatives from buying
or renting violent games for their children or other young
relatives if they see fit.



Second, Stevens does not support the proposition that a
law like the one at issue must satisfy strict scrutiny. The
portion of Stevens on which the Court relies rejected the
Government's contention that depictions of animal cruelty
were categorically outside the range of any First Amendment
protection. 559 U.S., at ––––, 130 S.Ct., at 1582. Going
well beyond Steven s, the Court now holds that any law that
attempts to prevent minors from purchasing violent video
games must satisfy strict scrutiny instead of the more lenient
standard applied in Ginsberg, 390 U.S. 629, 88 S.Ct. 1274, 20
L.Ed.2d 195, our most closely related precedent. As a result
of today's decision, a State may prohibit the sale to minors
of what Ginsberg described as “girlie magazines,” but a State
must surmount a formidable (and perhaps insurmountable)
obstacle if it wishes to prevent children from purchasing the
most violent and depraved video games imaginable.



Third, Stevens expressly left open the possibility that a more
narrowly drawn statute targeting depictions of animal cruelty
might be compatible with the First Amendment. See 559 U.S.,
at ––––, 130 S.Ct., at 1592. In this case, the Court's sweeping
opinion will likely be read by many, both inside and outside
the video-game industry, as suggesting that no regulation of
minors' access to violent video games is allowed—at least
without supporting evidence that may not be realistically
obtainable given the nature of the phenomenon in question.



B



The Court's opinion distorts the effect of the California law.
I certainly agree with the Court that the government has no
“free-floating power to restrict the ideas to which children
may be exposed,” ante, at 2736, but the California law does
not exercise such a power. If parents want their child to have
a violent video game, the California law does not interfere
with that parental prerogative. Instead, the California law
reinforces parental decisionmaking in exactly the same way
as the New York statute upheld in Ginsberg. Under both laws,
minors are prevented from purchasing certain materials; and
under both laws, parents are free to supply their children with
these items if that is their wish.



Citing the video-game industry's voluntary rating system,
the Court argues that the California law does not “meet a
substantial need of parents who wish to restrict their children's
access to violent video games but cannot do so.” Ante, at
2740. The Court does not mention the fact that the industry
adopted this system *2748  in response to the threat of
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federal regulation, Brief for Activision Blizzard, Inc., as
Amicus Curiae 7–10, a threat that the Court's opinion may
now be seen as largely eliminating. Nor does the Court
acknowledge that compliance with this system at the time
of the enactment of the California law left much to be



desired 6 —or that future enforcement may decline if the
video-game industry perceives that any threat of government
regulation has vanished. Nor does the Court note, as Justice
BREYER points out, see post, at 2767 (dissenting opinion),
that many parents today are simply not able to monitor their
children's use of computers and gaming devices.



C



Finally, the Court is far too quick to dismiss the possibility
that the experience of playing video games (and the effects on
minors of playing violent video games) may be very different
from anything that we have seen before. Any assessment of
the experience of playing video games must take into account
certain characteristics of the video games that are now on the
market and those that are likely to be available in the near
future.



Today's most advanced video games create realistic
alternative worlds in which millions of players immerse
themselves for hours on end. These games feature visual
imagery and sounds that are strikingly realistic, and in
the near future video-game graphics may be virtually



indistinguishable from actual video footage. 7  Many of the
games already on the market can produce high definition



images, 8  and it is predicted that it will not be long before



video-game images will be seen in three dimensions. 9  It
is also forecast that video games will soon provide sensory



feedback. 10  By wearing a special vest or other device,
a player will be able to experience physical sensations



supposedly felt by a character *2749  on the screen. 11



Some amici who support respondents foresee the day when
“ ‘virtual-reality shoot-‘em-ups' ” will allow children to “
‘actually feel the splatting blood from the blown-off head’ ”
of a victim. Brief for Reporters Comm. for Freedom of the
Press et al. as Amici Curiae 29 (quoting H. Schechter, Savage
Pastimes 18 (2005)).



Persons who play video games also have an unprecedented
ability to participate in the events that take place in the
virtual worlds that these games create. Players can create their
own video-game characters and can use photos to produce



characters that closely resemble actual people. A person
playing a sophisticated game can make a multitude of choices
and can thereby alter the course of the action in the game.
In addition, the means by which players control the action in
video games now bear a closer relationship to the means by
which people control action in the real world. While the action
in older games was often directed with buttons or a joystick,
players dictate the action in newer games by engaging in
the same motions that they desire a character in the game to



perform. 12  For example, a player who wants a video-game
character to swing a baseball bat—either to hit a ball or smash
a skull—could bring that about by simulating the motion of
actually swinging a bat.



These present-day and emerging characteristics of video
games must be considered together with characteristics of the
violent games that have already been marketed.



In some of these games, the violence is astounding. 13



Victims by the dozens are killed with every imaginable
implement, including machine guns, shotguns, clubs,
hammers, axes, swords, and chainsaws. Victims are
dismembered, decapitated, disemboweled, set on fire, and
chopped into little pieces. They cry out in agony and beg for
mercy. Blood gushes, splatters, and pools. Severed body parts
and gobs of human remains are graphically shown. In some
games, points are awarded based, not only on the number of
victims killed, but on the killing technique employed.



It also appears that there is no antisocial theme too base
for some in the video-game industry to exploit. There are
games in which a player can take on the identity and reenact
the killings carried out by the perpetrators of the murders at



Columbine High School and Virginia Tech. 14  The objective



*2750  of one game is to rape a mother and her daughters; 15



in another, the goal is to rape Native American women. 16



There is a game in which players engage in “ethnic cleansing”
and can choose to gun down African–Americans, Latinos, or



Jews. 17  In still another game, players attempt to fire a rifle
shot into the head of President Kennedy as his motorcade



passes by the Texas School Book Depository. 18



If the technological characteristics of the sophisticated games
that are likely to be available in the near future are combined
with the characteristics of the most violent games already
marketed, the result will be games that allow troubled teens to
experience in an extraordinarily personal and vivid way what
it would be like to carry out unspeakable acts of violence.
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The Court is untroubled by this possibility. According to the
Court, the “interactive” nature of video games is “nothing
new” because “all literature is interactive.” Ante, at 2738.
Disagreeing with this assessment, the International Game
Developers Association (IGDA)—a group that presumably
understands the nature of video games and that supports
respondents—tells us that video games are “far more
concretely interactive.” Brief for IGDA et al. as Amici Curiae
3. And on this point, the game developers are surely correct.



It is certainly true, as the Court notes, that “ ‘[l]iterature,
when it is successful draws the reader into the story, makes
him identify with the characters, invites him to judge them
and quarrel with them, to experience their joys and sufferings
as the reader's own.’ ” Ante, at 2738 (quoting American
Amusement Machine Assn. v. Kendrick, 244 F.3d 572, 577
(C.A.7 2001)). But only an extraordinarily imaginative reader
who reads a description of a killing in a literary work will
experience that event as vividly as he might if he played the
role of the killer in a video game. To take an example, think of
a person who reads the passage in Crime and Punishment in
which Raskolnikov kills the old pawn broker with an axe. See
F. Dostoyevsky, Crime and Punishment 78 (Modern Library
ed.1950). Compare that reader with a video-game player who
creates an avatar that bears his own image; who sees a realistic
image of the victim and the scene of the killing in high
definition and in three dimensions; who is forced to decide
whether or not to kill the victim and decides to do so; who
then pretends to grasp an axe, to raise it above the head of the
victim, and then to bring it down; who hears the thud of the
axe hitting her head and her cry of pain; who sees her split
skull and feels the sensation of blood on his face and hands.



For most people, the two experiences will not be the same. 19



*2751  When all of the characteristics of video games are
taken into account, there is certainly a reasonable basis for
thinking that the experience of playing a video game may
be quite different from the experience of reading a book,
listening to a radio broadcast, or viewing a movie. And if this
is so, then for at least some minors, the effects of playing
violent video games may also be quite different. The Court
acts prematurely in dismissing this possibility out of hand.



* * *



For all these reasons, I would hold only that the particular
law at issue here fails to provide the clear notice that the



Constitution requires. I would not squelch legislative efforts
to deal with what is perceived by some to be a significant
and developing social problem. If differently framed statutes
are enacted by the States or by the Federal Government, we
can consider the constitutionality of those laws when cases
challenging them are presented to us.



Justice THOMAS, dissenting.
The Court's decision today does not comport with the
original public understanding of the First Amendment. The
majority strikes down, as facially unconstitutional, a state
law that prohibits the direct sale or rental of certain video
games to minors because the law “abridg[es] the freedom of
speech.” U.S. Const., Amdt. 1. But I do not think the First
Amendment stretches that far. The practices and beliefs of the
founding generation establish that “the freedom of speech,”
as originally understood, does not include a right to speak
to minors (or a right of minors to access speech) without
going through the minors' parents or guardians. I would hold
that the law at issue is not facially unconstitutional under
the First Amendment, and reverse and remand for further



proceedings. 1



I



When interpreting a constitutional provision, “the goal is
to discern the most likely public understanding of [that]
provision at the time it was adopted.” McDonald v. Chicago,
561 U.S. ––––, ––––, 130 S.Ct. 3020, 3072, 177 L.Ed.2d 894
(2010) (THOMAS, J., concurring in part and concurring in
judgment). Because the Constitution is a written instrument,
“its meaning does not alter.” McIntyre v. Ohio Elections
Comm'n, 514 U.S. 334, 359, 115 S.Ct. 1511, 131 L.Ed.2d
426 (1995) (THOMAS, J., concurring in judgment) (internal
quotation marks omitted). “That which it meant when
adopted, it means now.” Ibid. (internal quotation marks
omitted).



As originally understood, the First Amendment's protection
against laws “abridging the freedom of speech” did not extend
to all speech. “There are certain well-defined and narrowly
limited classes of speech, the prevention and punishment of
which have never been thought to raise any Constitutional
problem.” Chaplinsky v. New Hampshire, 315 U.S. 568, 571–
572, 62 S.Ct. 766, 86 L.Ed. 1031 (1942); see also *2752
United States v. Stevens, 559 U.S. ––––, ––––, 130 S.Ct. 1577,
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1582–1583, 176 L.Ed.2d 435 (2010). Laws regulating such
speech do not “abridg[e] the freedom of speech” because such
speech is understood to fall outside “the freedom of speech.”
See Ashcroft v. Free Speech Coalition, 535 U.S. 234, 245–
246, 122 S.Ct. 1389, 152 L.Ed.2d 403 (2002).



In my view, the “practices and beliefs held by the Founders”
reveal another category of excluded speech: speech to minor
children bypassing their parents. McIntyre, supra, at 360, 115
S.Ct. 1511. The historical evidence shows that the founding
generation believed parents had absolute authority over their
minor children and expected parents to use that authority
to direct the proper development of their children. It would
be absurd to suggest that such a society understood “the
freedom of speech” to include a right to speak to minors (or a
corresponding right of minors to access speech) without going
through the minors' parents. Cf. Brief for Common Sense
Media as Amicus Curiae 12–15. The founding generation
would not have considered it an abridgment of “the freedom
of speech” to support parental authority by restricting speech
that bypasses minors' parents.



A



Attitudes toward children were in a state of transition around
the time that the States ratified the Bill of Rights. A complete
understanding of the founding generation's views on children
and the parent-child relationship must therefore begin roughly
a century earlier, in colonial New England.



In the Puritan tradition common in the New England
Colonies, fathers ruled families with absolute authority. “The
patriarchal family was the basic building block of Puritan
society.” S. Mintz, Huck's Raft 13 (2004) (hereinafter Mintz);
see also R. MacDonald, Literature for Children in England
and America from 1646 to 1774, p. 7 (1982) (hereinafter
MacDonald). The Puritans rejected many customs, such as
godparenthood, that they considered inconsistent with the
patriarchal structure. Mintz 13.



Part of the father's absolute power was the right and duty
“to fill his children's minds with knowledge and ... make
them apply their knowledge in right action.” E. Morgan,
The Puritan Family 97 (rev. ed.1966) (herein-after Morgan).
Puritans thought children were “innately sinful and that
parents' primary task was to suppress their children's natural
depravity.” S. Mintz & S. Kellogg, Domestic Revolutions
2 (1988) (hereinafter Mintz & Kellogg); see also B.



Wadsworth, The Well–Ordered Family 55 (1712) (“Children
should not be left to themselves ... to do as they please; ... not
being fit to govern themselves”); C. Mather, A Family Well–
Ordered 38 (1699). Accordingly, parents were not to let their
children read “vain Books, profane Ballads, and filthy Songs”
or “fond and amorous Romances, ... fabulous Histories of
Giants, the bombast Achievements of Knight Errantry, and
the like.” The History of Genesis, pp. vi-vii (3d ed. corrected
1708).



This conception of parental authority was reflected in laws
at that time. In the Massachusetts Colony, for example, it
was unlawful for tavern keepers (or anyone else) to entertain
children without their parents' consent. 2 Records and Files
of the Quarterly Courts of Essex County, Massachusetts, p.
180 (1912); 4 id., at 237, 275 (1914); 5 id., at 143 (1916);
see also Morgan 146. And a “stubborn or rebellious son” of
16 years or more committed a capital offense if he disobeyed
“the voice of his Father, or the voice of his Mother.” The
Laws and Liberties of Massachusetts 6 (1648) (reprint M.
Farrand ed.1929); see *2753  also J. Kamensky, Governing
the Tongue 102, n. 14 (1997) (citing similar laws in the
Connecticut, New Haven, Plymouth, and New Hampshire
Colonies in the late 1600's).



B



In the decades leading up to and following the Revolution,
attitudes towards children changed. See, e.g., J. Reinier, From
Virtue to Character: American Childhood, 1775–1850, p. 1
(1996) (hereinafter Reinier). Children came to be seen less as
innately sinful and more as blank slates requiring careful and
deliberate development. But the same overarching principles
remained. Parents continued to have both the right and duty
to ensure the proper development of their children. They
exercised significant authority over their children, including
control over the books that children read. And laws at the time
continued to reflect strong support for parental authority and
the sense that children were not fit to govern themselves.



1



The works of John Locke and Jean–Jacques Rousseau were
a driving force behind the changed understanding of children
and childhood. See Reinier 2–5; H. Brewer, By Birth or
Consent 97 (2005) (hereinafter Brewer); K. Calvert, Children
in the House 59–60 (1992) (hereinafter Calvert). Locke taught
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that children's minds were blank slates and that parents
therefore had to be careful and deliberate about what their
children were told and observed. Parents had only themselves
to blame if, “by humouring and cockering” their children,
they “poison'd the fountain” and later “taste[d] the bitter
waters.” Some Thoughts Concerning Education (1692), in
37 English Philosophers of the Seventeenth and Eighteenth
Centuries 27–28 (C. Eliot ed.1910). All vices, he explained,
were sowed by parents and “those about children.” Id.,
at 29. Significantly, Locke did not suggest circumscribing
parental authority but rather articulated a new basis for it.
Rousseau disagreed with Locke in important respects, but his
philosophy was similarly premised on parental control over
a child's development. Although Rousseau advocated that
children should be allowed to develop naturally, he instructed
that the environment be directed by “a tutor who is given total
control over the child and who removes him from society,
from all competing sources of authority and influence.” J.
Fliegelman, Prodigals and Pilgrims 30 (1982) (hereinafter
Fliegelman); see also Reinier 15.



These writings received considerable attention in America.
Locke's An Essay Concerning Human Understanding and
his Some Thoughts Concerning Education were significantly
more popular than his Two Treatises of Government,
according to a study of 92 colonial libraries between 1700
and 1776. Lundberg & May, The Enlightened Reader in
America, 28 American Quarterly 262, 273 (1976) (hereinafter
Lundberg). And Rousseau's Emile, a treatise on education,
was more widely advertised and distributed than his political
work, The Social Contract. Fliegelman 29; see also Lundberg
285. In general, the most popular books in the Colonies on the
eve of the American Revolution were not political discourses
but ones concerned with child rearing. See Mintz & Kellogg
45.



2



Locke's and Rousseau's writings fostered a new conception
of childhood. Children were increasingly viewed as
malleable creatures, and childhood came to be seen as an
important period of growth, development, and preparation
for adulthood. See Mintz & Kellogg 17, 21, 47; M. *2754
Grossberg, Governing the Hearth 8 (1985) (hereinafter
Grossberg). Noah Webster, called the father of American
education, wrote that “[t]he impressions received in early
life usually form the characters of individuals.” On the
Education of Youth in America (1790) (hereinafter Webster),



in Essays on Education in the Early Republic 43 (F. Rudolph
ed.1965) (hereinafter Rudolph); cf. Slater, Noah Webster:
Founding Father of American Scholarship and Education,
in Noah Webster's First Edition of an American Dictionary
of the English Language (1967). Elizabeth Smith, sister-in-
law to John Adams, similarly wrote: “The Infant Mind, I
beleive[,] is a blank, that eassily receives any impression.” M.
Norton, Liberty's Daughters 101 (1996) (internal quotation
marks omitted) (hereinafter Norton); see also S. Doggett,
A Discourse on Education (1796) (hereinafter Doggett), in
Rudolph 151 (“[I]n early youth, ... every power and capacity
is pliable and susceptible of any direction or impression”); J.
Abbott, The Mother at Home 2 (1834) (hereinafter Abbott)
(“What impressions can be more strong, and more lasting,
than those received upon the mind in the freshness and the
susceptibility of youth”).



Children lacked reason and decisionmaking ability. They
“have not Judgment or Will of their own,” John Adams
noted. Letter to James Sullivan (May 26, 1776), in 4 Papers
of John Adams 210 (R. Taylor ed.1979); see also Vol. 1
1787: Drafting the Constitution, p. 229 (W. Benton ed.1986)
(quoting Gouvernor Morris in James Madison's notes from
the Constitutional Convention explaining that children do not
vote because they “want prudence” and “have no will of their
own”). Children's “utter incapacity” rendered them “almost
wholly at the mercy of their Parents or Instructors for a set of
habits to regulate their whole conduct through life.” J. Burgh,
Thoughts on Education 7 (1749) (hereinafter Burgh).



This conception of childhood led to great concern about
influences on children. “Youth are ever learning to do what
they see others around them doing, and these imitations
grow into habits.” Doggett, in Rudolph 151; see also B.
Rush, A Plan for the Establishment of Public Schools (1786)
(hereinafter Rush), in Rudolph 16 (“The vices of young
people are generally learned from each other”); Webster, in
Rudolph 58 (“[C]hildren, artless and unsuspecting, resign
their hearts to any person whose manners are agreeable
and whose conduct is respectable”). Books therefore advised
parents “not to put children in the way of those whom you
dare not trust.” L. Child, The Mother's Book 149 (1831)
(hereinafter Child); see also S. Coontz, The Social Origins of
Private Life 149–150 (1988) (noting that it was “considered
dangerous to leave children to the supervision of servants or
apprentices”).



As a result, it was widely accepted that children needed
close monitoring and carefully planned development. See
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B. Wishy, The Child and the Republic 24–25, 32 (1968)
(hereinafter Wishy); Grossberg 8. Managing the young mind
was considered “infinitely important.” Doggett, in Rudolph
151; see also A. MacLeod, A Moral Tale 72–73 (1975)
(hereinafter MacLeod). In an essay on the education of youth
in America, Noah Webster described the human mind as
“a rich field, which, without constant care, will ever be
covered with a luxuriant growth of weeds.” Rudolph 54. He
advocated sheltering children from “every low-bred, drunken,
immoral character” and keeping their minds “untainted till
their reasoning faculties have acquired strength and the good
principles which may be planted in their minds have taken
deep root.” Id., at 63; see also Rush, in id., at 16 (“[T]he most
useful citizens have *2755  been formed from those youth
who have never known or felt their own wills till they were
one and twenty years of age”); Burgh 7 (“[T]he souls of Youth
are more immediately committed to the care of Parents and
Instructors than even those of a People are to their Pastor”).



The Revolution only amplified these concerns. The Republic
would require virtuous citizens, which necessitated proper
training from childhood. See Mintz 54, 71; MacLeod 40;
Saxton, French and American Childhoods, in Children and
Youth in a New Nation 69 (J. Marten ed.2009) (hereinafter
Marten); see also W. Cardell, Story of Jack Halyard, pp. xv-
xvi (30th ed. 1834) (hereinafter Cardell) (“[T]he glory and
efficacy of our institutions will soon rest with those who are
growing up to succede us”). Children were “the pivot of the
moral world,” and their proper development was “a subject of
as high interest, as any to which the human mind ha[d] ever
been called.” Id., at xvi.



3



Based on these views of childhood, the founding generation
understood parents to have a right and duty to govern
their children's growth. Parents were expected to direct the
development and education of their children and ensure that
bad habits did not take root. See Calvert 58–59; MacLeod
72; Mintz & Kellogg 23. They were responsible for instilling
“moral prohibitions, behavioral standards, and a capacity for
self-government that would prepare a child for the outside
world.” Mintz & Kellogg 58; see also Youth's Companion,
Apr. 16, 1827, p. 1 (hereinafter Youth's Companion) (“Let
[children's] minds be formed, their hearts prepared, and
their characters moulded for the scenes and the duties of
a brighter day”). In short, “[h]ome and family bore the
major responsibility for the moral training of children and



thus, by implication, for the moral health of the nation.”
MacLeod 29; see also Introduction, in Marten 6; Reinier, p.
xi; Smith, Autonomy and Affection: Parents and Children in
Eighteenth–Century Chesapeake Families, in Growing up in
America 54 (N. Hiner & J. Hawes eds.1985).



This conception of parental rights and duties was exemplified
by Thomas Jefferson's approach to raising children. He wrote
letters to his daughters constantly and often gave specific
instructions about what the children should do. See, e.g.,
Letter to Martha Jefferson (Nov. 28, 1783), in S. Randolph,
The Domestic Life of Thomas Jefferson 44 (1939) (dictating
her daily schedule of music, dancing, drawing, and studying);
Letter to Martha Jefferson (Dec. 22, 1783), in id., at 45–46
(“I do not wish you to be gaily clothed at this time of life ....
[A]bove all things and at all times let your clothes be neat,
whole, and properly put on”). Jefferson expected his daughter,
Martha, to write “by every post” and instructed her, “Inform
me what books you read [and] what tunes you learn.” Letter
(Nov. 28, 1783), in id., at 44. He took the same approach with
his nephew, Peter Carr, after Carr's father died. See Letter
(Aug. 19, 1785), in 8 The Papers of Thomas Jefferson 405–
408 (J. Boyd ed.1953) (detailing a course of reading and
exercise, and asking for monthly progress reports describing
“in what manner you employ every hour in the day”); see also
3 Dictionary of Virginia Biography 29 (2006).



Jefferson's rigorous management of his charges was not
uncommon. “[M]uch evidence indicates that mothers and
fathers both believed in giving their children a strict
upbringing, enforcing obedience to their commands and
stressing continued subjection to the parental will.” Norton
96. Two parenting books published in the *2756  1830's
gave prototypical advice. In The Mother's Book, Lydia
Child advised that “[t]he first and most important step in
management is, that whatever a mother says, always must
be done.” Child 26. John Abbott, the author of The Mother
at Home, likewise advised that “[o]bedience is absolutely
essential to proper family government.” Abbott 18. Echoing
Locke, Abbott warned that parents who indulged a child's
“foolish and unreasonable wishes” would doom that child to
be indulgent in adulthood. Id., at 16.



The concept of total parental control over children's lives
extended into the schools. “The government both of families
and schools should be absolute,” declared Noah Webster.
Rudolph 57–58. Dr. Benjamin Rush concurred: “In the
education of youth, let the authority of our masters be as
absolute as possible.” Id., at 16. Through the doctrine of
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in loco parentis, teachers assumed the “ ‘sacred dut[y] of
parents ... to train up and qualify their children’ ” and
exercised the same authority “ ‘to command obedience, to
control stubbornness, to quicken diligence, and to reform
bad habits.’ ” Morse v. Frederick, 551 U.S. 393, 413–414,
127 S.Ct. 2618, 168 L.Ed.2d 290 (2007) (THOMAS, J.,
concurring) (quoting State v. Pendergrass, 19 N.C. 365, 365–
366 (1837)); see also Wishy 73. Thus, the quality of teachers
and schools had to “be watched with the most scrupulous
attention.” Webster, in Rudolph 64.



For their part, children were expected to be dutiful and
obedient. Mintz & Kellogg 53; Wishy 31; cf. J. Kett,
Rites of Passage 45 (1977). Schoolbooks instructed children
to do so and frequently featured vignettes illustrating the
consequences of disobedience. See Adams, “Pictures of the
Vicious ultimately overcome by misery and shame”: The
Cultural Work of Early National Schoolbooks (hereinafter
Adams), in Marten 156. One oft-related example was
the hangings of 19 alleged witches in 1692, which, the
schoolbooks noted, likely began with false complaints by two
young girls. See J. Morse, The American Geography 191
(1789); see also Adams, in Marten 164.



An entire genre of books, “loosely termed ‘advice to youth,’ ”
taught similar lessons well into the 1800's. J. Demos, Circles
and Lines: The Shape of Life in Early America 73 (2004);
cf. Wishy 54. “Next to your duty to God,” advised one book,
“is your duty to your parents” even if the child did not
“understand the reason of their commands.” L. Sigourney,
The Girl's Reading Book 44 (14th ed. 1843); see also Filial
Duty Recommended and Enforced, Introduction, p. iii (c.
1798); The Parent's Present 44 (3d ed. 1841). “Disobedience
is generally punished in some way or other,” warned another,
“and often very severely.” S. Goodrich, Peter Parley's Book
of Fables 43 (1836); see also The Country School–House 27
(1848) (“[T]he number of children who die from the effects
of disobedience to their parents is very large”).



4



Society's concern with children's development extended
to the books they read. “Vice always spreads by being
published,” Noah Webster observed. Rudolph 62. “[Y]oung
people are taught many vices by fiction, books, or public
exhibitions, vices which they never would have known had
they never read such books or attended such public places.”
Ibid.; see also Cardell, p. xii (cautioning parents that “[t]he



first reading lessons for children have an extensive influence
on the acquisitions and habits of future years”); Youth's
Companion 1 (“[T]he capacities of children, and the peculiar
situation and duties of youth, require select and appropriate
reading”). Prominent children's authors harshly criticized
*2757  fairy tales and the use of anthropomorphic animals.



See, e.g., S. Goodrich, 2 Recollections of a Lifetime 320,
n.* (1856) (describing fairy tales as “calculated to familiarize
the mind with things shocking and monstrous; to cultivate a
taste for tales of bloodshed and violence; to teach the young
to use coarse language, and cherish vulgar ideas; ... and to
fill [the youthful mind] with the horrors of a debased and
debauched fancy”); 1 id., at 167 (recalling that children's
books were “full of nonsense” and “lies”); Cardell, p. xiv
(“The fancy of converting inferior animals into ‘teachers of
children,’ has been carried to ridiculous extravagance”); see
also MacDonald 83, 103 (noting that fables and works of
fantasy were not popular in America in the 1700's).



Adults carefully controlled what they published for children.
Stories written for children were dedicated to moral
instruction and were relatively austere, lacking details that
might titillate children's minds. See MacLeod 24–25, 42–48;
see also id., at 42 (“The authors of juvenile fiction imposed
the constraints upon themselves in the name of duty, and for
the sake of giving children what they thought children should
have, although they were often well aware that children might
prefer more exciting fare”); Francis, American Children's
Literature, 1646–1880, in American Childhood 208–209 (J.
Hawes & N. Hiner eds.1985). John Newbery, the publisher
often credited with creating the genre of children's literature,
removed traditional folk characters, like Tom Thumb, from
their original stories and placed them in new morality tales in
which good children were rewarded and disobedient children
punished. Reinier 12.



Parents had total authority over what their children read.
See A. MacLeod, American Childhood 177 (1994) (“Ideally,
if not always actually, nineteenth-century parents regulated
their children's lives fully, certainly including their reading”).
Lydia Child put it bluntly in The Mother's Book: “Children ...
should not read anything without a mother's knowledge and
sanction; this is particularly necessary between the ages of
twelve and sixteen.” Child 92; see also id., at 143 (“[P]arents,
or some guardian friends, should carefully examine every
volume they put into the hands of young people”); E.
Monaghan, Learning to Read and Write in Colonial America
337 (2005) (reviewing a 12–year–old girl's journal from the
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early 1770's and noting that the child's aunts monitored and
guided her reading).



5



The law at the time reflected the founding generation's
understanding of parent-child relations. According to
Sir William Blackstone, parents were responsible for
maintaining, protecting, and education their children, and
therefore had “power” over their children. 1 Commentaries
on the Laws of England 434, 440 (1765); cf. Washington v.
Glucksberg, 521 U.S. 702, 712, 117 S.Ct. 2258, 138 L.Ed.2d
772 (1997) (Blackstone's Commentaries was “a primary legal
authority for 18th- and 19th-century American lawyers”).
Chancellor James Kent agreed. 2 Commentaries on American
Law *189–*207. The law entitled parents to “the custody of
their [children],” “the value of th[e] [children's] labor and
services,” and the “right to the exercise of such discipline as
may be requisite for the discharge of their sacred trust.” Id., at
*193, *203. Children, in turn, were charged with “obedience
and assistance during their own minority, and gratitude and
reverance during the rest of their lives.” Id., at *207.



Thus, in case after case, courts made clear that parents had a
right to the child's labor and services until the child reached
*2758  majority. In 1810, the Supreme Judicial Court of



Massachusetts explained, “There is no question but that a
father, who is entitled to the services of his minor son, and
for whom he is obliged to provide, may, at the common
law, assign those services to others, for a consideration to
enure to himself.” Day v. Everett, 7 Mass. 145, 147; see also
Benson v. Remington, 2 Mass. 113, 115 (1806) (opinion of
Parsons, C.J.) (“The law is very well settled, that parents are
under obligations to support their children, and that they are
entitled to their earnings”). Similarly, the Supreme Court of
Judicature of New Hampshire noted that the right of parents to
recover for the services of their child, while a minor, “cannot
be contested.” Gale v. Parrot, 1 N.H. 28, 29 (1817). And
parents could bring tort suits against those who knowingly
enticed a minor away from them. See, e.g., Kirkpatrick v.
Lockhart, 2 Brev. 276, 1809 WL 295 (S.C. Constitutional Ct.
1809); Jones v. Tevis, 14 Ky. 25, 4 Litt. 25 (1823).



Relatedly, boys could not enlist in the military without
parental consent. Many of those who did so during the
Revolutionary War found, afterwards, that their fathers were
entitled to their military wages. See Cox, Boy Soldiers of the
American Revolution, in Marten 21–24. And after the war,



minors who enlisted without parental consent in violation of
federal law could find themselves returned home on writs of
habeas corpus issued at their parents' request. See, e.g., United
States v. Anderson, 24 F. Cas. 813 (No. 14,449) (CC Tenn.
1812); Commonwealth v. Callan, 6 Binn. 255 (Pa.1814) (per
curiam).



Laws also set age limits restricting marriage without
parental consent. For example, from 1730 until at least
1849, Pennsylvania law required parental consent for the
marriage of anyone under the age of 21. See 4 Statutes
at Large of Pennsylvania 153 (J. Mitchell & H. Flanders
eds. 1897) (hereinafter Pa. Stats. at Large); General Laws
of Pennsylvania 82–83 (J. Dunlop 2d ed. 1849) (including
the 1730 marriage law with no amendments); see also
Perpetual Laws of the Commonwealth of Massachusetts
253 (1788), in The First Laws of the Commonwealth of
Massachusetts (J. Cushing ed.1981). In general, “[p]ost-
Revolutionary marriage law assumed that below a certain
age, children could ... no[t] intellectually understand its
significance.” Grossberg 105.



Indeed, the law imposed age limits on all manner of activities
that required judgment and reason. Children could not vote,
could not serve on juries, and generally could not be witnesses
in criminal cases unless they were older than 14. See Brewer
43, 145, 148, 159. Nor could they swear loyalty to a State.
See, e.g., 9 Pa. Stats. at Large 111 (1903 ed.). Early federal
laws granting aliens the ability to become citizens provided
that those under 21 were deemed citizens if their fathers chose
to naturalize. See, e.g., Act of Mar. 26, 1790, 1 Stat. 104; Act
of Jan. 29, 1795, ch. 20, 1 Stat. 415.



C



The history clearly shows a founding generation that believed
parents to have complete authority over their minor children
and expected parents to direct the development of those
children. The Puritan tradition in New England laid the
foundation of American parental authority and duty. See
MacDonald 6 (“The Puritans are virtually the inventors of
the family as we know it today”). In the decades leading
up to and following the Revolution, the conception of the
child's mind evolved but the duty and authority of parents
remained. Indeed, society paid closer attention to potential
influences on children than before. See Mintz 72 (“By
weakening *2759  earlier forms of patriarchal authority,
the Revolution enhanced the importance of childrearing and
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education in ensuring social stability”). Teachers and schools
came under scrutiny, and children's reading material was
carefully supervised. Laws reflected these concerns and often
supported parental authority with the coercive power of the
state.



II



A



In light of this history, the Framers could not possibly have
understood “the freedom of speech” to include an unqualified
right to speak to minors. Specifically, I am sure that the
founding generation would not have understood “the freedom
of speech” to include a right to speak to children without
going through their parents. As a consequence, I do not
believe that laws limiting such speech—for example, by
requiring parental consent to speak to a minor—“abridg[e] the
freedom of speech” within the original meaning of the First
Amendment.



We have recently noted that this Court does not have
“freewheeling authority to declare new categories of speech
outside the scope of the First Amendment.” Stevens, 559 U.S.,
at ––––, 130 S.Ct., at 1586. But we also recognized that there
may be “some categories of speech that have been historically
unprotected [and] have not yet been specifically identified or
discussed as such in our case law.” Ibid. In my opinion, the



historical evidence here plainly reveals one such category. 2



B



Admittedly, the original public understanding of a
constitutional provision does not always comport with
modern sensibilities. See Morse, 551 U.S., at 419, 127
S.Ct. 2618 (THOMAS, J., concurring) (treating students “as
though it were still the 19th century would find little support
today”). It may also be inconsistent with precedent. See
McDonald, 561 U.S., at –––– – ––––, 130 S.Ct., at 3084–
3086 (THOMAS, J., concurring in part and concurring in
judgment) (rejecting the Slaughter–House Cases, 16 Wall.
36, 21 L.Ed. 394 (1873), as inconsistent with the original
public meaning of the Privileges or Immunities Clause of the
Fourteenth Amendment).



This, however, is not such a case. Although much has changed
in this country since the Revolution, the notion that parents
have authority over their children and that the law can support
that authority persists today. For example, at least some States
make it a crime to lure or entice a minor away from the
minor's parent. See, e.g., Cal.Penal Code Ann. § 272(b)(1)
(West 2008); *2760  Fla. Stat. § 787.03 (2010). Every State
in the Union still establishes a minimum age for marriage
without parental or judicial consent. Cf. Roper v. Simmons,
543 U.S. 551, 558, 125 S.Ct. 1183, 161 L.Ed.2d 1 (Appendix
D to opinion of Court) (2005). Individuals less than 18 years
old cannot enlist in the military without parental consent. 10
U.S.C. § 505(a). And minors remain subject to curfew laws
across the country, see Brief for Louisiana et al. as Amici
Curiae 16, and cannot unilaterally consent to most medical
procedures, id., at 15.



Moreover, there are many things minors today cannot do at
all, whether they have parental consent or not. State laws set
minimum ages for voting and jury duty. See Roper, supra, at
581–585, 125 S.Ct. 1183 (Appendixes B and C to opinion of
Court). In California (the State at issue here), minors cannot
drive for hire or drive a school bus, Cal. Veh.Code Ann. §§
12515, 12516 (West 2010), purchase tobacco, Cal.Penal Code
Ann. § 308(b) (West 2008), play bingo for money, § 326.5(e),
or execute a will, Cal. Probate Code Ann. § 6220 (West 2009).



My understanding of “the freedom of speech” is also
consistent with this Court's precedents. To be sure, the Court
has held that children are entitled to the protection of the
First Amendment, see, e.g., Erznoznik v. Jacksonville, 422
U.S. 205, 212–213, 95 S.Ct. 2268, 45 L.Ed.2d 125 (1975),
and the government may not unilaterally dictate what children
can say or hear, see id., at 213–214, 95 S.Ct. 2268; Tinker
v. Des Moines Independent Community School Dist., 393
U.S. 503, 511, 89 S.Ct. 733, 21 L.Ed.2d 731 (1969). But
this Court has never held, until today, that “the freedom
of speech” includes a right to speak to minors (or a right
of minors to access speech) without going through the
minors' parents. To the contrary, “[i]t is well settled that a
State or municipality can adopt more stringent controls on
communicative materials available to youths than on those
available to adults.” Erznoznik, supra, at 212, 95 S.Ct. 2268;
cf. post, at 2762 –2763 (BREYER, J., dissenting).



The Court's constitutional jurisprudence “historically has
reflected Western civilization concepts of the family as a
unit with broad parental authority over minor children.”
Parham v. J. R., 442 U.S. 584, 602, 99 S.Ct. 2493, 61
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L.Ed.2d 101 (1979). Under that case law, “legislature[s]
[can] properly conclude that parents and others, teachers for
example, who have ... primary responsibility for children's
well-being are entitled to the support of laws designed
to aid discharge of that responsibility.” Ginsberg v. New
York, 390 U.S. 629, 639, 88 S.Ct. 1274, 20 L.Ed.2d 195
(1968); see also Bellotti v. Baird, 443 U.S. 622, 635, 99
S.Ct. 3035, 61 L.Ed.2d 797 (1979) (opinion of Powell, J.)
(“[T]he State is entitled to adjust its legal system to account
for children's vulnerability and their needs for concern, ...
sympathy, and ... paternal attention” (internal quotation marks
omitted)). This is because “the tradition of parental authority
is not inconsistent with our tradition of individual liberty;
rather, the former is one of the basic presuppositions of
the latter.” Id., at 638, 99 S.Ct. 3035; id., at 638–639, 99
S.Ct. 3035 (“Legal restrictions on minors, especially those
supportive of the parental role, may be important to the child's
chances for the full growth and maturity that make eventual
participation in a free society meaningful and rewarding”).



III



The California law at issue here prohibits the sale or rental of
“violent video game[s]” to minors, defined as anyone “under
18 years of age.” Cal. Civ.Code Ann. §§ 1746.1(a), 1746
(West 2009). A violation of the law is punishable by a civil
fine *2761  of up to $1,000. § 1746.3. Critically, the law does
not prohibit adults from buying or renting violent video games
for a minor or prohibit minors from playing such games. Cf.
ante, at 2747 (ALITO, J., concurring in judgment); post, at
2766 – 2767 (BREYER, J., dissenting). The law also does not
restrict a “minor's parent, grandparent, aunt, uncle, or legal
guardian” from selling or renting him a violent video game.
§ 1746.1(c).



Respondents, associations of companies in the video game
industry, brought a preenforcement challenge to California's
law, claiming that on its face the law violates the free speech
rights of their members. The Court holds that video games
are speech for purposes of the First Amendment and finds
the statute facially unconstitutional. See ante, at 2742 – 2743,
2747 – 2751. I disagree.



Under any of this Court's standards for a facial First
Amendment challenge, this one must fail. The video game
associations cannot show “that no set of circumstances exists
under which [the law] would be valid,” “that the statute
lacks any plainly legitimate sweep,” or that “a substantial



number of its applications are unconstitutional, judged in
relation to the statute's plainly legitimate sweep.” Stevens,
559 U.S., at ––––, 130 S.Ct., at 1587 (internal quotation
marks omitted). Even assuming that video games are speech,
in most applications the California law does not implicate
the First Amendment. All that the law does is prohibit the
direct sale or rental of a violent video game to a minor by
someone other than the minor's parent, grandparent, aunt,
uncle, or legal guardian. Where a minor has a parent or
guardian, as is usually true, the law does not prevent that
minor from obtaining a violent video game with his parent's
or guardian's help. In the typical case, the only speech
affected is speech that bypasses a minor's parent or guardian.
Because such speech does not fall within “the freedom of
speech” as originally understood, California's law does not
ordinarily implicate the First Amendment and is not facially



unconstitutional. 3



* * *



“The freedom of speech,” as originally understood, does not
include a right to speak to minors without going through the
minors' parents or guardians. Therefore, I cannot agree that
the statute at issue is facially unconstitutional under the First
Amendment.



I respectfully dissent.



Justice BREYER, dissenting.
California imposes a civil fine of up to $1,000 upon any
person who distributes a violent video game in California
without labeling it “18,” or who sells or rents a labeled violent
video game to a person under the age of 18. Representatives
of the video game and software industries, claiming that
the statute violates the First Amendment on its face, seek
an injunction against its enforcement. Applying traditional
First Amendment analysis, I would uphold the statute as
constitutional on its face and would consequently reject the
industries' facial challenge.



I



A
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California's statute defines a violent video game as: A game
in which a player *2762  “kill[s], maim[s], dismember[s], or
sexually assault[s] an image of a human being,”



and



“[a] reasonable person, considering
the game as a whole, would find [the
game] appeals to a deviant or morbid
interest of minors,”



and



“[the game] is patently offensive to
prevailing standards in the community
as to what is suitable for minors,”



and



“the game, as a whole, ... lack[s] serious literary, artistic,
political, or scientific value for minors.” Cal. Civ.Code
Ann. § 1746(d)(1) (West 2009).



The statute in effect forbids the sale of such a game to minors
unless they are accompanied by a parent; it requires the
makers of the game to affix a label identifying it as a game
suitable only for those aged 18 and over; it exempts retailers
from liability unless such a label is properly affixed to the
game; and it imposes a civil fine of up to $1,000 upon a
violator. See §§ 1746.1–1746.3.



B



A facial challenge to this statute based on the First
Amendment can succeed only if “a substantial number of
its applications are unconstitutional, judged in relation to the
statute's plainly legitimate sweep.” United States v. Stevens,
559 U.S. ––––, ––––, 130 S.Ct. 1577, 1587, 176 L.Ed.2d
435 (2010) (internal quotation marks omitted). Moreover, it
is more difficult to mount a facial First Amendment attack on
a statute that seeks to regulate activity that involves action as
well as speech. See Broadrick v. Oklahoma, 413 U.S. 601,
614–615, 93 S.Ct. 2908, 37 L.Ed.2d 830 (1973). Hence, I
shall focus here upon an area within which I believe the
State can legitimately apply its statute, namely sales to minors
under the age of 17 (the age cutoff used by the industry's
own ratings system), of highly realistic violent video games,
which a reasonable game maker would know meet the Act's
criteria. That area lies at the heart of the statute. I shall
assume that the number of instances in which the State will



enforce the statute within that area is comparatively large,
and that the number outside that area (for example, sales to
17–year–olds) is comparatively small. And the activity the
statute regulates combines speech with action (a virtual form
of target practice).



C



In determining whether the statute is unconstitutional, I would
apply both this Court's “vagueness” precedents and a strict
form of First Amendment scrutiny. In doing so, the special
First Amendment category I find relevant is not (as the Court
claims) the category of “depictions of violence,” ante, at
2736, but rather the category of “protection of children.” This
Court has held that the “power of the state to control the
conduct of children reaches beyond the scope of its authority
over adults.” Prince v. Massachusetts, 321 U.S. 158, 170, 64
S.Ct. 438, 88 L.Ed. 645 (1944). And the “ ‘regulatio[n] of
communication addressed to [children] need not conform to
the requirements of the [F]irst [A]mendment in the same way
as those applicable to adults.’ ” Ginsberg v. New York, 390
U.S. 629, 638, n. 6, 88 S.Ct. 1274, 20 L.Ed.2d 195 (1968)
(quoting Emerson, Toward a General Theory of the First
Amendment, 72 Yale L.J. 877, 939 (1963)).



The majority's claim that the California statute, if upheld,
would create a “new categor[y] of unprotected speech,”
ante, at 2734, 2735, is overstated. No one here argues that
depictions of violence, even extreme violence, automatically
fall outside the First Amendment's protective scope as,
for example, do obscenity and *2763  depictions of child
pornography. We properly speak of categories of expression
that lack protection when, like “child pornography,” the
category is broad, when it applies automatically, and when the
State can prohibit everyone, including adults, from obtaining
access to the material within it. But where, as here, careful
analysis must precede a narrower judicial conclusion (say,
denying protection to a shout of “fire” in a crowded theater,
or to an effort to teach a terrorist group how to peacefully
petition the United Nations), we do not normally describe the
result as creating a “new category of unprotected speech.” See
Schenck v. United States, 249 U.S. 47, 52, 39 S.Ct. 247, 63
L.Ed. 470 (1919); Holder v. Humanitarian Law Project, 561
U.S. ––––, 130 S.Ct. 2705, 177 L.Ed.2d 355 (2010).



Thus, in Stevens, after rejecting the claim that all depictions of
animal cruelty (a category) fall outside the First Amendment's
protective scope, we went on to decide whether the particular
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statute at issue violates the First Amendment under traditional
standards; and we held that, because the statute was overly
broad, it was invalid. Similarly, here the issue is whether,
applying traditional First Amendment standards, this statute
does, or does not, pass muster.



II



In my view, California's statute provides “fair notice of
what is prohibited,” and consequently it is not impermissibly
vague. United States v. Williams, 553 U.S. 285, 304, 128 S.Ct.
1830, 170 L.Ed.2d 650 (2008). Ginsberg explains why that is
so. The Court there considered a New York law that forbade
the sale to minors of a



“picture, photograph, drawing,
sculpture, motion picture film, or
similar visual representation or image
of a person or portion of the human
body which depicts nudity ...,”



that



“predominately appeals to the
prurient, shameful or morbid interest
of minors,”



and



“is patently offensive to prevailing
standards in the adult community as a
whole with respect to what is suitable
material for minors,”



and



“is utterly without redeeming social importance for
minors.” 390 U.S., at 646–647, 88 S.Ct. 1274.



This Court upheld the New York statute in Ginsberg (which
is sometimes unfortunately confused with a very different,
earlier case, Ginzburg v. United States, 383 U.S. 463, 86 S.Ct.
942, 16 L.Ed.2d 31 (1966)). The five-Justice majority, in an
opinion written by Justice Brennan, wrote that the statute was
sufficiently clear. 390 U.S., at 643–645, 88 S.Ct. 1274. No
Member of the Court voiced any vagueness objection. See
id., at 648–650, 88 S.Ct. 1274 (Stewart, J., concurring in
result); id., at 650–671, 88 S.Ct. 1274 (Douglas, J., joined by
Black, J., dissenting); id., at 671–675, 88 S.Ct. 1274 (Fortas,
J., dissenting).



Comparing the language of California's statute (set forth
supra, at 2732 – 2733) with the language of New York's
statute (set forth immediately above), it is difficult to find
any vagueness-related difference. Why are the words “kill,”
“maim,” and “dismember” any more difficult to understand
than the word “nudity?” Justice ALITO objects that these
words do “not perform the narrowing function” that this Court
has required in adult obscenity cases, where statutes can only
cover “ ‘hard core’ ” depictions. Ante, at 2744 – 2745 (opinion
concurring in judgment). But the relevant comparison is not
to adult obscenity cases but to Ginsberg, which *2764  dealt
with “nudity,” a category no more “narrow” than killing and
maiming. And in any event, narrowness and vagueness do
not necessarily have anything to do with one another. All that
is required for vagueness purposes is that the terms “kill,”
“maim,” and “dismember” give fair notice as to what they
cover, which they do.



The remainder of California's definition copies, almost word
for word, the language this Court used in Miller v. California,
413 U.S. 15, 93 S.Ct. 2607, 37 L.Ed.2d 419 (1973), in
permitting a total ban on material that satisfied its definition
(one enforced with criminal penalties). The California law's
reliance on “community standards” adheres to Miller, and
in Fort Wayne Books, Inc. v. Indiana, 489 U.S. 46, 57–
58, 109 S.Ct. 916, 103 L.Ed.2d 34 (1989), this Court
specifically upheld the use of Miller' s language against
charges of vagueness. California only departed from the
Miller formulation in two significant respects: It substituted
the word “deviant” for the words “prurient” and “shameful,”
and it three times added the words “for minors.” The word
“deviant” differs from “prurient” and “shameful,” but it
would seem no less suited to defining and narrowing the reach
of the statute. And the addition of “for minors” to a version
of the Miller standard was approved in Ginsberg, 390 U.S., at
643, 88 S.Ct. 1274, even though the New York law “dr[ew]
no distinction between young children and adolescents who
are nearing the age of majority,” ante, at 2746 (opinion of
ALITO, J.).



Both the Miller standard and the law upheld in Ginsberg
lack perfect clarity. But that fact reflects the difficulty of
the Court's long search for words capable of protecting
expression without depriving the State of a legitimate
constitutional power to regulate. As is well known, at one
point Justice Stewart thought he could do no better in defining
obscenity than, “I know it when I see it.” Jacobellis v. Ohio,
378 U.S. 184, 197, 84 S.Ct. 1676, 12 L.Ed.2d 793 (1964)
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(concurring opinion). And Justice Douglas dissented from
Miller 's standard, which he thought was still too vague.
413 U.S., at 39–40, 93 S.Ct. 2607. Ultimately, however,
this Court accepted the “community standards” tests used in
Miller and Ginsberg. They reflect the fact that sometimes,
even when a precise standard proves elusive, it is easy enough
to identify instances that fall within a legitimate regulation.
And they seek to draw a line, which, while favoring free
expression, will nonetheless permit a legislature to find the
words necessary to accomplish a legitimate constitutional
objective. Cf. Williams, supra, at 304, 128 S.Ct. 1830 (the
Constitution does not always require “ ‘perfect clarity and
precise guidance,’ ” even when “ ‘expressive activity’ ” is
involved).



What, then, is the difference between Ginsberg and Miller
on the one hand and the California law on the other? It will
often be easy to pick out cases at which California's statute
directly aims, involving, say, a character who shoots out a
police officer's knee, douses him with gasoline, lights him on
fire, urinates on his burning body, and finally kills him with
a gunshot to the head. (Footage of one such game sequence
has been submitted in the record.) See also ante, at 2749 –
2750 (ALITO, J., concurring in judgment). As in Miller and
Ginsberg, the California law clearly protects even the most
violent games that possess serious literary, artistic, political,
or scientific value. § 1746(d)(1)(A)(iii). And it is easier here
than in Miller or Ginsberg to separate the sheep from the goats
at the statute's border. That is because here the industry itself
has promulgated standards and created a review process, in
which adults who “typically have experience with children”
assess what games are inappropriate for *2765  minors. See
Entertainment Software Rating Board, Rating Process, online
at http://www.esrb.org/ratings/ & ratings_ process.jsp (all
Internet materials as visited June 24, 2011, and available in
Clerk of Court's case file).



There is, of course, one obvious difference: The Ginsberg
statute concerned depictions of “nudity,” while California's
statute concerns extremely violent video games. But for
purposes of vagueness, why should that matter? Justice
ALITO argues that the Miller standard sufficed because there
are “certain generally accepted norms concerning expression
related to sex,” whereas there are no similarly “accepted
standards regarding the suitability of violent entertainment.”
Ante, at 2745. But there is no evidence that is so. The
Court relied on “community standards” in Miller precisely
because of the difficulty of articulating “accepted norms”
about depictions of sex. I can find no difference—historical or



otherwise—that is relevant to the vagueness question. Indeed,
the majority's examples of literary descriptions of violence,
on which Justice ALITO relies, do not show anything relevant
at all.



After all, one can find in literature as many (if not more)
descriptions of physical love as descriptions of violence.
Indeed, sex “has been a theme in art and literature throughout
the ages.” Ashcroft v. Free Speech Coalition, 535 U.S. 234,
246, 122 S.Ct. 1389, 152 L.Ed.2d 403 (2002). For every
Homer, there is a Titian. For every Dante, there is an Ovid.
And for all the teenagers who have read the original versions
of Grimm's Fairy Tales, I suspect there are those who know
the story of Lady Godiva.



Thus, I can find no meaningful vagueness-related differences
between California's law and the New York law upheld
in Ginsberg. And if there remain any vagueness problems,
the state courts can cure them through interpretation. See
Erznoznik v. Jacksonville, 422 U.S. 205, 216, 95 S.Ct.
2268, 45 L.Ed.2d 125 (1975) (“[S]tate statute should not be
deemed facially invalid unless it is not readily subject to a
narrowing construction by the state courts”). Cf. Ginsberg,
supra, at 644, 88 S.Ct. 1274 (relying on the fact that New
York Court of Appeals would read a knowledge requirement
into the statute); Berry v. Santa Barbara, 40 Cal.App.4th
1075, 1088–1089, 47 Cal.Rptr.2d 661, 669 (1995) (reading
a knowledge requirement into a statute). Consequently, for
purposes of this facial challenge, I would not find the statute
unconstitutionally vague.



III



Video games combine physical action with expression. Were
physical activity to predominate in a game, government
could appropriately intervene, say by requiring parents to
accompany children when playing a game involving actual
target practice, or restricting the sale of toys presenting
physical dangers to children. See generally Consumer
Product Safety Improvement Act of 2008, 122 Stat. 3016
(“Title I—Children's Product Safety”). But because video
games also embody important expressive and artistic
elements, I agree with the Court that the First Amendment
significantly limits the State's power to regulate. And I would
determine whether the State has exceeded those limits by
applying a strict standard of review.
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Like the majority, I believe that the California law must
be “narrowly tailored” to further a “compelling interest,”
without there being a “less restrictive” alternative that
would be “at least as effective.” Reno v. American Civil
Liberties Union, 521 U.S. 844, 874, 875, 879, 117 S.Ct.
2329, 138 L.Ed.2d 874 (1997). I would not apply this strict
standard “mechanically.” United *2766  States v. Playboy
Entertainment Group, Inc., 529 U.S. 803, 841, 120 S.Ct.
1878, 146 L.Ed.2d 865 (2000) (BREYER, J., joined by
Rehnquist, C. J., and O'Connor and SCALIA, JJ., dissenting).
Rather, in applying it, I would evaluate the degree to which
the statute injures speech-related interests, the nature of
the potentially-justifying “compelling interests,” the degree
to which the statute furthers that interest, the nature and
effectiveness of possible alternatives, and, in light of this
evaluation, whether, overall, “the statute works speech-
related harm ... out of proportion to the benefits that the statute
seeks to provide.” Ibid. See also Burson v. Freeman, 504 U.S.
191, 210, 112 S.Ct. 1846, 119 L.Ed.2d 5 (1992) (plurality
opinion) (applying strict scrutiny and finding relevant the lack
of a “significant impingement” on speech).



First Amendment standards applied in this way are difficult
but not impossible to satisfy. Applying “strict scrutiny” the
Court has upheld restrictions on speech that, for example, ban
the teaching of peaceful dispute resolution to a group on the
State Department's list of terrorist organizations, Holder, 561
U.S., at ––––, 130 S.Ct., at 2723–3730; but cf. id., at ––––,
130 S.Ct., at 2731 (BREYER, J., dissenting), and limit speech
near polling places, Burson, supra, at 210–211, 112 S.Ct.
1846 (plurality opinion). And applying less clearly defined
but still rigorous standards, the Court has allowed States to
require disclosure of petition signers, Doe v. Reed, 561 U.S.
––––, 130 S.Ct. 2811, 177 L.Ed.2d 493 (2010), and to impose
campaign contribution limits that were “ ‘closely drawn’ to
match a ‘sufficiently important interest,’ ” Nixon v. Shrink
Missouri Government PAC, 528 U.S. 377, 387–388, 120 S.Ct.
897, 145 L.Ed.2d 886 (2000).



Moreover, although the Court did not specify the “level
of scrutiny” it applied in Ginsberg, we have subsequently
described that case as finding a “compelling interest” in
protecting children from harm sufficient to justify limitations
on speech. See Sable Communications of Cal., Inc. v. FCC,
492 U.S. 115, 126, 109 S.Ct. 2829, 106 L.Ed.2d 93 (1989).
Since the Court in Ginsberg specified that the statute's
prohibition applied to material that was not obscene, 390
U.S., at 634, 88 S.Ct. 1274, I cannot dismiss Ginsberg on
the ground that it concerned obscenity. But cf. ante, at 2735



(majority opinion). Nor need I depend upon the fact that
the Court in Ginsberg insisted only that the legislature have
a “rational” basis for finding the depictions there at issue
harmful to children. 390 U.S., at 639, 88 S.Ct. 1274. For in
this case, California has substantiated its claim of harm with
considerably stronger evidence.



A



California's law imposes no more than a modest restriction
on expression. The statute prevents no one from playing
a video game, it prevents no adult from buying a video
game, and it prevents no child or adolescent from obtaining
a game provided a parent is willing to help. § 1746.1(c). All
it prevents is a child or adolescent from buying, without a
parent's assistance, a gruesomely violent video game of a kind
that the industry itself tells us it wants to keep out of the hands
of those under the age of 17. See Brief for Respondents 8.



Nor is the statute, if upheld, likely to create a precedent that
would adversely affect other media, say films, or videos, or
books. A typical video game involves a significant amount
of physical activity. See ante, at 2748 – 2749 (ALITO, J.,
concurring in judgment) (citing examples of the increasing
interactivity of video game controllers). And pushing buttons
that *2767  achieve an interactive, virtual form of target
practice (using images of human beings as targets), while
containing an expressive component, is not just like watching
a typical movie. See infra, at 2768 – 2769.



B



The interest that California advances in support of the statute
is compelling. As this Court has previously described that
interest, it consists of both (1) the “basic” parental claim “to
authority in their own household to direct the rearing of their
children,” which makes it proper to enact “laws designed
to aid discharge of [parental] responsibility,” and (2) the
State's “independent interest in the well-being of its youth.”
Ginsberg, 390 U.S., at 639–640, 88 S.Ct. 1274. Cf. id., at 639,
n. 7, 88 S.Ct. 1274 (“ ‘[O]ne can well distinguish laws which
do not impose a morality on children, but which support the
right of parents to deal with the morals of their children as
they see fit’ ” (quoting Henkin, Morals and the Constitution:
The Sin of Obscenity, 63 Colum. L.Rev. 391, 413, n. 68
(1963))). And where these interests work in tandem, it is not
fatally “underinclusive” for a State to advance its interests
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in protecting children against the special harms present in an
interactive video game medium through a default rule that
still allows parents to provide their children with what their
parents wish.



Both interests are present here. As to the need to help
parents guide their children, the Court noted in 1968
that “ ‘parental control or guidance cannot always be
provided.’ ” 390 U.S., at 640, 88 S.Ct. 1274. Today, 5.3
million grade-school-age children of working parents are
routinely home alone. See Dept. of Commerce, Census
Bureau, Who's Minding the Kids? Child Care Arrangements:
Spring 2005/Summer 2006, p. 12 (2010), online at http://
www. census.gov/prod/2010pubs/p70–121.pdf. Thus, it has,
if anything, become more important to supplement parents'
authority to guide their children's development.



As to the State's independent interest, we have pointed out
that juveniles are more likely to show a “ ‘lack of maturity’ ”
and are “more vulnerable or susceptible to negative influences
and outside pressures,” and that their “character ... is not as
well formed as that of an adult.” Roper v. Simmons, 543 U.S.
551, 569–570, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005). And we
have therefore recognized “a compelling interest in protecting
the physical and psychological well-being of minors.” Sable
Communications, supra, at 126, 109 S.Ct. 2829.



At the same time, there is considerable evidence that
California's statute significantly furthers this compelling
interest. That is, in part, because video games are excellent
teaching tools. Learning a practical task often means
developing habits, becoming accustomed to performing the
task, and receiving positive reinforcement when performing
that task well. Video games can help develop habits, accustom
the player to performance of the task, and reward the
player for performing that task well. Why else would the
Armed Forces incorporate video games into its training? See
CNN, War Games: Military Training Goes High–Tech (Nov.
22, 2001), online at http://articles. cnn.com / 2001–11–2 /
tech /2war.games_1_ictbill-swartout-real-world-training?_ s
=PM:TECH.



When the military uses video games to help soldiers train for
missions, it is using this medium for a beneficial purpose.
But California argues that when the teaching features of
video games are put to less desirable ends, harm can ensue.
In particular, extremely violent games can harm children
by rewarding them for being violently aggressive in play,
and thereby often *2768  teaching them to be violently



aggressive in life. And video games can cause more harm in
this respect than can typically passive media, such as books
or films or television programs.



There are many scientific studies that support California's
views. Social scientists, for example, have found causal
evidence that playing these games results in harm.
Longitudinal studies, which measure changes over time,
have found that increased exposure to violent video games
causes an increase in aggression over the same period.
See Möller & Krahe, Exposure to Violent Video Games
and Aggression in German Adolescents: A Longitudinal
Analysis, 35 Aggressive Behavior 75 (2009); Gentile &
Gentile, Violent Video Games as Exemplary Teachers: A
Conceptual Analysis, 37 J. Youth & Adolescence 127 (2008);
Anderson et al., Longitudinal Effects of Violent Video
Games on Aggression in Japan and the United States, 122
Pediatrics e1067 (2008); Wallenius & Punamuki, Digital
Game Violence and Direct Aggression in Adolescence:
A Longitudinal Study of the Roles of Sex, Age, and
Parent–Child Communication, 29 J. Applied Developmental
Psychology 286 (2008).



Experimental studies in laboratories have found that subjects
randomly assigned to play a violent video game subsequently
displayed more characteristics of aggression than those
who played nonviolent games. See, e.g., Anderson et al.,
Violent Video Games: Specific Effects of Violent Content
on Aggressive Thoughts and Behavior, 36 Advances in
Experimental Soc. Psychology 199 (2004).



Surveys of 8th and 9th grade students have found a correlation
between playing violent video games and aggression. See,
e.g., Gentile, Lynch, Linder, & Walsh, The Effects of Violent
Video Game Habits On Adolescent Hostility, Aggressive
Behaviors, and School Performance, 27 J. Adolescence 5
(2004).



Cutting-edge neuroscience has shown that “virtual violence
in video game playing results in those neural patterns
that are considered characteristic for aggressive cognition
and behavior.” Weber, Ritterfeld, & Mathiak, Does
Playing Violent Video Games Induce Aggression? Empirical
Evidence of a Functional Magnetic Resonance Imaging
Study, 8 Media Psychology 39, 51 (2006).



And “meta-analyses,” i.e., studies of all the studies, have
concluded that exposure to violent video games “was
positively associated with aggressive behavior, aggressive
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cognition, and aggressive affect,” and that “playing violent
video games is a causal risk factor for long-term harmful
outcomes.” Anderson et al., Violent Video Game Effects
on Aggression, Empathy, and Prosocial Behavior in Eastern
and Western Countries: A Meta–Analytic Review, 136
Psychological Bulletin 151, 167, 169 (2010) (emphasis
added).



Some of these studies take care to explain in a commonsense
way why video games are potentially more harmful than,
say, films or books or television. In essence, they say that
the closer a child's behavior comes, not to watching, but
to acting out horrific violence, the greater the potential
psychological harm. See Bushman & Huesmann, Aggression,
in 2 Handbook of Social Pscyhology 833, 851 (S. Fiske,
D. Gilbert, & G. Lindzey eds., 5th ed.2010) (video games
stimulate more aggression because “[p]eople learn better
when they are actively involved,” players are “more likely
to identify with violent characters,” and “violent games
directly reward violent behavior”); Polman, de Castro, &
van Aken, Experimental Study of the Differential Effects of
Playing Versus Watching Violent Video Games on Children's
Aggressive Behavior, 34 Aggressive *2769  Behavior 256
(2008) (finding greater aggression resulting from playing,
as opposed to watching, a violent game); C. Anderson, D.
Gentile, & K. Buckley, Violent Video Game Effects on
Children and Adolescents 136–137 (2007) (three studies
finding greater effects from games as opposed to television).
See also infra, at 2769 – 2770 (statements of expert public
health associations agreeing that interactive games can be
more harmful than “passive” media like television); ante, at
2748 – 2751 (ALITO, J., concurring in judgment).



Experts debate the conclusions of all these studies. Like
many, perhaps most, studies of human behavior, each study
has its critics, and some of those critics have produced studies
of their own in which they reach different conclusions. (I list
both sets of research in the appendixes.) I, like most judges,
lack the social science expertise to say definitively who is
right. But associations of public health professionals who do
possess that expertise have reviewed many of these studies
and found a significant risk that violent video games, when
compared with more passive media, are particularly likely to
cause children harm.



Eleven years ago, for example, the American Academy of
Pediatrics, the American Academy of Child & Adolescent
Psychiatry, the American Psychological Association, the
American Medical Association, the American Academy of



Family Physicians, and the American Psychiatric Association
released a joint statement, which said:



“[O]ver 1000 studies ... point overwhelmingly to a
causal connection between media violence and aggressive
behavior in some children ... [and, though less research
had been done at that time, preliminary studies indicated
that] the impact of violent interactive entertainment (video
games and other interactive media) on young people ...
may be significantly more severe than that wrought by
television, movies, or music.” Joint Statement on the
Impact of Entertainment Violence on Children (2000)
(emphasis added), online at http:// www.aap.org/advocacy/
releases/jstmtevc.htm.



Five years later, after more research had been done, the
American Psychological Association adopted a resolution
that said:



“[C]omprehensive analysis of violent interactive video
game research suggests such exposure ... increases
aggressive behavior, ... increases aggressive thoughts, ...
increases angry feelings, ... decreases helpful behavior,
and ... increases physiological arousal.” Resolution on
Violence in Video Games and Interactive Media (2005),
online at http:// www.apa.org / about / governance /
council / policy/ interactive-media.pdf.



The Association added:



“[T]he practice, repetition, and rewards for acts of violence
may be more conducive to increasing aggressive behavior
among children and youth than passively watching
violence on TV and in films.” Ibid. (emphasis added).



Four years after that, in 2009, the American Academy
of Pediatrics issued a statement in significant part about
interactive media. It said:



“Studies of these rapidly growing and ever-more-
sophisticated types of media have indicated that the effects
of child-initiated virtual violence may be even more
profound than those of passive media such as television.
In many games the child or teenager is ‘embedded’
in the game and uses a ‘joystick’ (handheld controller)
that enhances both the experience and the aggressive
feelings.” Policy Statement—Media Violence, *2770  124
Pediatrics 1495, 1498 (2009) (emphasis added).



It added:
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“Correlational and experimental studies have revealed
that violent video games lead to increases in aggressive
behavior and aggressive thinking and decreases in
prosocial behavior. Recent longitudinal studies ... have
revealed that in as little as 3 months, high exposure to
violent video games increased physical aggression. Other
recent longitudinal studies ... have revealed similar effects
across 2 years.” Ibid. (footnotes omitted).



Unlike the majority, I would find sufficient grounds in
these studies and expert opinions for this Court to defer
to an elected legislature's conclusion that the video games
in question are particularly likely to harm children. This
Court has always thought it owed an elected legislature some
degree of deference in respect to legislative facts of this
kind, particularly when they involve technical matters that
are beyond our competence, and even in First Amendment
cases. See Holder, 561 U.S., at ––––, 130 S.Ct., at 2726–2727
(deferring, while applying strict scrutiny, to the Government's
national security judgments); Turner Broadcasting System,
Inc. v. FCC, 520 U.S. 180, 195–196, 117 S.Ct. 1174, 137
L.Ed.2d 369 (1997) (deferring, while applying intermediate
scrutiny, to the Government's technological judgments). The
majority, in reaching its own, opposite conclusion about
the validity of the relevant studies, grants the legislature no
deference at all. Compare ante, at 2738 – 2739 (stating that
the studies do not provide evidence that violent video games
“cause” harm (emphasis deleted)), with supra, at 2767 – 2768
(citing longitudinal studies finding causation).



C



I can find no “less restrictive” alternative to California's law
that would be “at least as effective.” See Reno, 521 U.S.,
at 874, 117 S.Ct. 2329. The majority points to a voluntary
alternative: The industry tries to prevent those under 17
from buying extremely violent games by labeling those
games with an “M” (Mature) and encouraging retailers to
restrict their sales to those 17 and older. See ante, at 2740
– 2741. But this voluntary system has serious enforcement
gaps. When California enacted its law, a Federal Trade
Commission (FTC) study had found that nearly 70% of
unaccompanied 13– to 16–year–olds were able to buy M-
rated video games. FTC, Marketing Violent Entertainment
to Children 27 (2004), online at http://www.ftc.gov/os/2004/
07/040708kidsviolencerpt.pdf. Subsequently the voluntary
program has become more effective. But as of the FTC's



most recent update to Congress, 20% of those under 17 are
still able to buy M-rated video games, and, breaking down
sales by store, one finds that this number rises to nearly
50% in the case of one large national chain. FTC, Marketing
Violent Entertainment to Children 28 (2009), online at http://
www.ftc.gov/os/2009/12/ P994511violentent ertainment.pdf.
And the industry could easily revert back to the substantial
noncompliance that existed in 2004, particularly after today's
broad ruling reduces the industry's incentive to police itself.



The industry also argues for an alternative technological
solution, namely “filtering at the console level.” Brief for
Respondents 53. But it takes only a quick search of the
Internet to find guides explaining how to circumvent any such
technological controls. YouTube viewers, for example, have
watched one of those guides (called “How to bypass parental
controls on the Xbox 360”) more than 47,000 times. *2771
See http://www.youtube.com/watch?v= CFlVfVmvN6k.



IV



The upshot is that California's statute, as applied to its
heartland of applications (i.e., buyers under 17; extremely
violent, realistic video games), imposes a restriction on
speech that is modest at most. That restriction is justified by a
compelling interest (supplementing parents' efforts to prevent
their children from purchasing potentially harmful violent,
interactive material). And there is no equally effective, less
restrictive alternative. California's statute is consequently
constitutional on its face—though litigants remain free to
challenge the statute as applied in particular instances,
including any effort by the State to apply it to minors aged 17.



I add that the majority's different conclusion creates a serious
anomaly in First Amendment law. Ginsberg makes clear that
a State can prohibit the sale to minors of depictions of nudity;
today the Court makes clear that a State cannot prohibit the
sale to minors of the most violent interactive video games.
But what sense does it make to forbid selling to a 13–year–
old boy a magazine with an image of a nude woman, while
protecting a sale to that 13–year–old of an interactive video
game in which he actively, but virtually, binds and gags
the woman, then tortures and kills her? What kind of First
Amendment would permit the government to protect children
by restricting sales of that extremely violent video game only
when the woman—bound, gagged, tortured, and killed—is
also topless?
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This anomaly is not compelled by the First Amendment.
It disappears once one recognizes that extreme violence,
where interactive, and without literary, artistic, or similar
justification, can prove at least as, if not more, harmful to
children as photographs of nudity. And the record here is
more than adequate to support such a view. That is why I
believe that Ginsberg controls the outcome here a fortiori.
And it is why I believe California's law is constitutional on
its face.



This case is ultimately less about censorship than it is
about education. Our Constitution cannot succeed in securing
the liberties it seeks to protect unless we can raise future
generations committed cooperatively to making our system
of government work. Education, however, is about choices.
Sometimes, children need to learn by making choices for
themselves. Other times, choices are made for children—
by their parents, by their teachers, and by the people acting
democratically through their governments. In my view, the
First Amendment does not disable government from helping
parents make such a choice here—a choice not to have
their children buy extremely violent, interactive video games,
which they more than reasonably fear pose only the risk of
harm to those children.



For these reasons, I respectfully dissent.



APPENDIXES



With the assistance of the Supreme Court Library, I
have compiled these two appendixes listing peer-reviewed
academic journal articles on the topic of psychological harm
resulting from playing violent video games. The library
conducted a search for relevant articles on the following
databases: PsycINFO, PubMed, Academic Search Premier,
ArticleFirst (OCLC), and Dialog (files 1, 7, 34, 98, 121,
142, 144, 149). The following search terms were used:
“(video* or computer or arcade or online) and (game*) and
(attack* or fight* or aggress* or violen* or hostil* or ang*
or arous* or prosocial or help* or desens* or empathy).”
After eliminating irrelevant matches based on title or abstract,
*2772  I categorized these articles as either supporting the



hypothesis that violent video games are harmful (listed in
Appendix A), or not supporting/rejecting the hypothesis that
violent video games are harmful (listed in Appendix B).



Many, but not all, of these articles were available to the
California Legislature or the parties in briefing this case. I list
them because they suggest that there is substantial (though



controverted) evidence supporting the expert associations of
public health professionals that have concluded that violent
video games can cause children psychological harm. See
supra, at 2769 – 2770. And consequently, these studies help
to substantiate the validity of the original judgment of the
California Legislature, as well as that judgment's continuing
validity.
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Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the



convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.



1 Justice ALITO distinguishes Stevens on several grounds that seem to us ill founded. He suggests, post, at 2747 (opinion
concurring in judgment), that Stevens did not apply strict scrutiny. If that is so (and we doubt it), it would make this an
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a fortiori case. He says, post, at 2746 – 2747, 2747, that the California Act punishes the sale or rental rather than the
“creation” or “possession” of violent depictions. That distinction appears nowhere in Stevens itself, and for good reason: It
would make permissible the prohibition of printing or selling books—though not the writing of them. Whether government
regulation applies to creating, distributing, or consuming speech makes no difference. And finally, Justice ALITO points
out, post, at 2747, that Stevens “left open the possibility that a more narrowly drawn statute” would be constitutional.
True, but entirely irrelevant. Stevens said, 559 U.S., at ––––, 130 S.Ct., at 1592, that the “crush-video” statute at issue
there might pass muster if it were limited to videos of acts of animal cruelty that violated the law where the acts were
performed. There is no contention that any of the virtual characters depicted in the imaginative videos at issue here are
criminally liable.



2 The statute in Ginsberg restricted the sale of certain depictions of “nudity, sexual conduct, sexual excitement, or sado-
masochistic abuse,” that were “ ‘[h]armful to minors.’ ” A depiction was harmful to minors if it:



“(i) predominantly appeals to the prurient, shameful or morbid interests of minors, and
“(ii) is patently offensive to prevailing standards in the adult community as a whole with respect to what is suitable
material for minors, and
“(iii) is utterly without redeeming social importance for minors.” 390 U.S., at 646, 88 S.Ct. 1274 (Appendix A to opinion
of the Court) (quoting N.Y. Penal Law § 484–h(1)(f)).



3 Justice THOMAS ignores the holding of Erznoznik, and denies that persons under 18 have any constitutional right to
speak or be spoken to without their parents' consent. He cites no case, state or federal, supporting this view, and to
our knowledge there is none. Most of his dissent is devoted to the proposition that parents have traditionally had the
power to control what their children hear and say. This is true enough. And it perhaps follows from this that the state has
the power to enforce parental prohibitions—to require, for example, that the promoters of a rock concert exclude those
minors whose parents have advised the promoters that their children are forbidden to attend. But it does not follow that
the state has the power to prevent children from hearing or saying anything without their parents' prior consent. The latter
would mean, for example, that it could be made criminal to admit persons under 18 to a political rally without their parents'
prior written consent—even a political rally in support of laws against corporal punishment of children, or laws in favor
of greater rights for minors. And what is good for First Amendment rights of speech must be good for First Amendment
rights of religion as well: It could be made criminal to admit a person under 18 to church, or to give a person under 18
a religious tract, without his parents' prior consent. Our point is not, as Justice THOMAS believes, post, at 2759, n. 2,
merely that such laws are “undesirable.” They are obviously an infringement upon the religious freedom of young people
and those who wish to proselytize young people. Such laws do not enforce parental authority over children's speech and
religion; they impose governmental authority, subject only to a parental veto. In the absence of any precedent for state
control, uninvited by the parents, over a child's speech and religion (Justice THOMAS cites none), and in the absence
of any justification for such control that would satisfy strict scrutiny, those laws must be unconstitutional. This argument
is not, as Justice THOMAS asserts, “circular,” ibid. It is the absence of any historical warrant or compelling justification
for such restrictions, not our ipse dixit, that renders them invalid.



4 Justice ALITO accuses us of pronouncing that playing violent video games “is not different in ‘kind’ ” from reading violent
literature. Post, at 2742. Well of course it is different in kind, but not in a way that causes the provision and viewing of
violent video games, unlike the provision and reading of books, not to be expressive activity and hence not to enjoy First
Amendment protection. Reading Dante is unquestionably more cultured and intellectually edifying than playing Mortal
Kombat. But these cultural and intellectual differences are not constitutional ones. Crudely violent video games, tawdry
TV shows, and cheap novels and magazines are no less forms of speech than The Divine Comedy, and restrictions upon
them must survive strict scrutiny—a question to which we devote our attention in Part III, infra. Even if we can see in
them “nothing of any possible value to society ..., they are as much entitled to the protection of free speech as the best
of literature.” Winters v. New York, 333 U.S. 507, 510, 68 S.Ct. 665, 92 L.Ed. 840 (1948).



5 The crusade against comic books was led by a psychiatrist, Frederic Wertham, who told the Senate Judiciary Committee
that “as long as the crime comic books industry exists in its present forms there are no secure homes.” Juvenile
Delinquency (Comic Books): Hearings before the Subcommittee to Investigate Juvenile Delinquency, 83d Cong., 2d
Sess., 84 (1954). Wertham's objections extended even to Superman comics, which he described as “particularly injurious
to the ethical development of children.” Id., at 86. Wertham's crusade did convince the New York Legislature to pass a
ban on the sale of certain comic books to minors, but it was vetoed by Governor Thomas Dewey on the ground that it
was unconstitutional given our opinion in Winters, supra. See People v. Bookcase, Inc., 14 N.Y.2d 409, 412–413, 252
N.Y.S.2d 433, 201 N.E.2d 14, 15–16 (1964).
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6 See Video Software Dealers Assn. v. Schwarzenegger, 556 F.3d 950, 963–964 (C.A.9 2009); Interactive Digital Software
Assn. v. St. Louis County, 329 F.3d 954 (C.A.8 2003); American Amusement Machine Assn. v. Kendrick, 244 F.3d 572,
578–579 (C.A.7 2001); Entertainment Software Assn. v. Foti, 451 F.Supp.2d 823, 832–833 (M.D.La.2006); Entertainment
Software Assn. v. Hatch, 443 F.Supp.2d 1065, 1070 (Minn.2006), aff'd, 519 F.3d 768 (C.A.8 2008); Entertainment
Software Assn. v. Granholm, 426 F.Supp.2d 646, 653 (E.D.Mich.2006); Entertainment Software Assn. v. Blagojevich,
404 F.Supp.2d 1051, 1063 (N.D.Ill.2005), aff'd, 469 F.3d 641 (C.A.7 2006).



7 One study, for example, found that children who had just finished playing violent video games were more likely to fill
in the blank letter in “explo_e” with a “d” (so that it reads “explode”) than with an “r” (“explore”). App. 496, 506 (internal
quotation marks omitted). The prevention of this phenomenon, which might have been anticipated with common sense,
is not a compelling state interest.



8 Justice ALITO is mistaken in thinking that we fail to take account of “new and rapidly evolving technology,” post, at
2742. The studies in question pertain to that new and rapidly evolving technology, and fail to show, with the degree
of certitude that strict scrutiny requires, that this subject-matter restriction on speech is justified. Nor is Justice ALITO
correct in attributing to us the view that “violent video games really present no serious problem.” Post, at 2742. Perhaps
they do present a problem, and perhaps none of us would allow our own children to play them. But there are all sorts of
“problems”—some of them surely more serious than this one—that cannot be addressed by governmental restriction of
free expression: for example, the problem of encouraging anti-Semitism (National Socialist Party of America v. Skokie,
432 U.S. 43, 97 S.Ct. 2205, 53 L.Ed.2d 96 (1977) (per curiam) ), the problem of spreading a political philosophy hostile to
the Constitution (Noto v. United States, 367 U.S. 290, 81 S.Ct. 1517, 6 L.Ed.2d 836 (1961)), or the problem of encouraging
disrespect for the Nation's flag (Texas v. Johnson, 491 U.S. 397, 109 S.Ct. 2533, 105 L.Ed.2d 342 (1989)).



Justice BREYER would hold that California has satisfied strict scrutiny based upon his own research into the issue of
the harmfulness of violent video games. See post, at 2771 – 2779 (Appendixes to dissenting opinion) (listing competing
academic articles discussing the harmfulness vel non of violent video games). The vast preponderance of this research
is outside the record—and in any event we do not see how it could lead to Justice BREYER's conclusion, since he
admits he cannot say whether the studies on his side are right or wrong. Post, at 2769. Similarly, Justice ALITO says
he is not “sure” whether there are any constitutionally dispositive differences between video games and other media.
Post, at 2742 – 2743. If that is so, then strict scrutiny plainly has not been satisfied.



9 Justice BREYER concludes that the remaining gap is compelling because, according to the FTC's report, some “20% of
those under 17 are still able to buy M-rated games.” Post, at 2770 (citing FTC Report 28). But some gap in compliance
is unavoidable. The sale of alcohol to minors, for example, has long been illegal, but a 2005 study suggests that about
18% of retailers still sell alcohol to those under the drinking age. Brief for State of Rhode Island et al. as Amici Curiae
18. Even if the sale of violent video games to minors could be deterred further by increasing regulation, the government
does not have a compelling interest in each marginal percentage point by which its goals are advanced.



1 It is well established that a judgment may be affirmed on an alternative ground that was properly raised but not addressed
by the lower court. Washington v. Confederated Bands and Tribes of Yakima Nation, 439 U.S. 463, 478, n. 20, 99 S.Ct.
740, 58 L.Ed.2d 740 (1979).



2 Under the California law, a game that meets the threshold requirement set out in text also qualifies as “violent” if it
“[e]nables the player to virtually inflict serious injury upon images of human beings or characters with substantially human
characteristics in a manner which is especially heinous, cruel, or depraved in that it involves torture or serious physical
abuse to the victim.” § 1746(d)(1)(B). In the Court of Appeals, California conceded that this alternative definition is
unconstitutional, 556 F.3d 950, 954, n. 5 (C.A.9 2009), and therefore only the requirements set out in text are now before
us.



3 The provision of New York law under which the petitioner was convicted in Ginsberg was framed with similar specificity.
This provision applied to depictions of “nudity” and “sexual conduct,” and both those terms were specifically and
unambiguously defined. See 390 U.S., at 645–647, 88 S.Ct. 1274 (Appendix A to opinion of the Court).



4 The California law does not define the term “maiming,” nor has the State cited any decisions from its courts that define
the term in this context. Accordingly, I take the term to have its ordinary meaning, which includes the infliction of any
serious wound, see Webster's Third New International Dictionary 1362 (2002) (hereinafter Webster's).



5 At oral argument, California also proposed that the term “minors” could be interpreted as referring to the “typical age
group of minors” who play video games. Tr. of Oral Arg. 11. But nothing in the law's text supports such a limitation. Nor
has California cited any decisions indicating that its courts would restrict the law in this way. And there is nothing in the
record indicating what this age group might be.





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018183992&pubNum=506&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&fi=co_pp_sp_506_963&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_963


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003393231&pubNum=506&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003393231&pubNum=506&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001243738&pubNum=506&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&fi=co_pp_sp_506_578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_578


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001243738&pubNum=506&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&fi=co_pp_sp_506_578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_578


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010236997&pubNum=4637&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&fi=co_pp_sp_4637_832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_832


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009653503&pubNum=4637&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&fi=co_pp_sp_4637_1070&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1070


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009653503&pubNum=4637&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&fi=co_pp_sp_4637_1070&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1070


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015500171&pubNum=506&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008885634&pubNum=4637&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&fi=co_pp_sp_4637_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_653


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008885634&pubNum=4637&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&fi=co_pp_sp_4637_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_653


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007904298&pubNum=4637&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&fi=co_pp_sp_4637_1063&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1063


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007904298&pubNum=4637&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&fi=co_pp_sp_4637_1063&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1063


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010719028&pubNum=506&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118808&pubNum=708&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118808&pubNum=708&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961125514&pubNum=708&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989092395&pubNum=708&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979108021&pubNum=708&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979108021&pubNum=708&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1746&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5c60000000030


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018183992&pubNum=506&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&fi=co_pp_sp_506_954&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_954


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131167&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131167&pubNum=708&originatingDoc=I508379bfa0c511e0b698ec98aafb76ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








Brown v. Entertainment Merchants Ass'n, 564 U.S. 786 (2011)



131 S.Ct. 2729, 180 L.Ed.2d 708, 79 USLW 4658, 11 Cal. Daily Op. Serv. 7874...



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 39



6 A 2004 Federal Trade Commission Report showed that 69 percent of unaccompanied children ages 13 to 16 were
able to buy M-rated games and that 56 percent of 13–year–olds were able to buy an M-rated game. Marketing Violent
Entertainment to Children: A Fourth Follow–Up Review of Industry Practices in the Motion Picture, Music Recording &
Electronic Game Industries 26–28 (July 2004), http://www.ftc.gov/os/ 2004/07/040708 kidsviolencerpt.pdf (all Internet
materials as visited June 24, 2011, and available in Clerk of Court's case file).



7 See Chayka, Visual Games: Photorealism in Crisis, Kill Screen (May 2011), http://killscreendaily.com/articles/visual-
games-photorealism-crisis.



8 To see brief video excerpts from games with highly realistic graphics, see Spike TV Video Game Awards 2010—
Game of the Year Nominees, GameTrailers.com (Dec. 10, 2010), http://www.gametrailers.com/ video/game-of-spike-tv-
vga/707755?type=flv.



9 See Selleck, Sony PS3 Launching 50 3D–Capable Video Games in the Near Future, SlashGear (Nov. 23, 2010), http://
www.slashgear.com/ sony–ps3–launching–50–3d–capable–video–games–in–the–near–future–23115866; Sofge, Why
3D Doesn't Work for TV, But Is Great for Gaming, Popular Mechanics (Mar. 11, 2010), http://www.popularmechanics.com/
technology/digital/gaming/4342437.



10 T. Chatfield, Fun Inc.: Why Games are the Twenty-first Century's Most Serious Business 211 (2010) (predicting that
“[w]e can expect ... physical feedback and motion detection as standard in every gaming device in the near future”); J.
Blascovich & J. Bailenson, Infinite Reality: Avatars, Eternal Life, New Worlds, and the Dawn of the Virtual Revolution
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19 As the Court notes, there are a few children's books that ask young readers to step into the shoes of a character and to
make choices that take the stories along one of a very limited number of possible lines. See ante, at 2737 – 2738. But
the very nature of the print medium makes it impossible for a book to offer anything like the same number of choices
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1 Justice ALITO concludes that the law is too vague to satisfy due process, but neither the District Court nor the Court of
Appeals addressed that question. Ante, at 2742 – 2747 (opinion concurring in judgment). As we have often said, this Court
is “one of final review, ‘not of first view.’ ” FCC v. Fox Television Stations, Inc., 556 U.S. ––––, ––––, 129 S.Ct. 1800, 1819,
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2 The majority responds that “it does not follow” from the historical evidence “that the state has the power to prevent children
from hearing ... anything without their parents' prior consent.” Ante, at 2736, n. 3. Such a conclusion, the majority asserts,
would lead to laws that, in its view, would be undesirable and “obviously” unconstitutional. Ibid.



The majority's circular argument misses the point. The question is not whether certain laws might make sense to
judges or legislators today, but rather what the public likely understood “the freedom of speech” to mean when the First
Amendment was adopted. See District of Columbia v. Heller, 554 U.S. 570, 634–635, 128 S.Ct. 2783, 171 L.Ed.2d
637 (2008). I believe it is clear that the founding public would not have understood “the freedom of speech” to include
speech to minor children bypassing their parents. It follows that the First Amendment imposes no restriction on state
regulation of such speech. To note that there may not be “precedent for [such] state control,” ante, at 2736, n. 3, “is
not to establish that [there] is a constitutional right,” McIntyre v. Ohio Elections Comm'n, 514 U.S. 334, 373, 115 S.Ct.
1511, 131 L.Ed.2d 426 (1995) (SCALIA, J., dissenting).



3 Whether the statute would survive an as-applied challenge in the unusual case of an emancipated minor is a question
for another day. To decide this case, it is enough that the statute is not unconstitutional on its face.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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364 P.3d 1036
Supreme Court of Utah.



DIRECTV and Dish Network, Appellants,
v.



UTAH STATE TAX COMMISSION, Appellee.



No. 20130742.
|



Dec. 14, 2015.



Synopsis
Background: Satellite television providers brought action
challenging sales tax credit available to providers who paid
local franchise fees. The Fourth District Court, Utah County,
Samuel D. McVey, J., 2013 WL 9973019, dismissed claims.
Satellite providers appealed.



Holdings: The Supreme Court, Lee, Associate C.J., held that:



[1] tax credit did not violate dormant Commerce Clause, and



[2] credit did not violate Uniform Operation of Laws Clause
of State Constitution.



Affirmed.
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The dormant Commerce Clause precludes states
from discriminating between transactions on the
basis of some interstate element. U.S.C.A. Const.
Art. 1, § 8, cl. 3.
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[8] Commerce
Taxation in General



Under the dormant Commerce Clause, a state
may not tax a transaction or incident more
heavily when it crosses state lines than when
it occurs entirely within the state, nor may a
state impose a tax which discriminates against
interstate commerce either by providing a direct
commercial advantage to local business, or by
subjecting interstate commerce to the burden of
multiple taxation. U.S.C.A. Const. Art. 1, § 8, cl.
3.
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[9] Commerce
Powers Remaining in States, and
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Commerce
Preferences and Discriminations



The physical location of a business's principal
operations is a clear indication that the business
is an “in-state” or “local” interest for dormant
commerce purposes, and discrimination on
that basis will certainly trigger strict scrutiny.
U.S.C.A. Const. Art. 1, § 8, cl. 3.
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[10] Commerce
Preferences and Discriminations



Strict scrutiny under the dormant Commerce
Clause is triggered by laws that discriminate
based on the location of a regulated business
activity; the focus is on geographic location.
U.S.C.A. Const. Art. 1, § 8, cl. 3.
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States
Police power



A state may enact laws pursuant to its police
powers that have the purpose and effect
of encouraging domestic industry, but the
Commerce Clause stands as a limitation on the
means by which a state can constitutionally seek
to achieve that goal. U.S.C.A. Const. Art. 1, § 8,
cl. 3.
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[12] Commerce
Discrimination



Under the dormant Commerce Clause, no
state may discriminatorily tax the products
manufactured or the business operations
performed in any other state. U.S.C.A. Const.
Art. 1, § 8, cl. 3.
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[13] Commerce
Regulation and conduct in general; 



 particular businesses



Under the dormant Commerce Clause, a
state may treat two categories of companies
differently so long as the discrimination is
based on differences between the nature of their
business and not the location of their activities.
U.S.C.A. Const. Art. 1, § 8, cl. 3.
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[14] Commerce
Preferences and Discriminations



The dormant Commerce Clause's strict
prohibition on discrimination is implicated
by laws treating different interests differently
because one set of interests has a distinct
geographic connection to the home state and
others lack it. U.S.C.A. Const. Art. 1, § 8, cl. 3.
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[15] Commerce
Preferences and Discriminations



Under the dormant Commerce Clause,
discrimination based on a business's principal
place of business may be actionable even if it cuts
against businesses organized under the home
state's laws. U.S.C.A. Const. Art. 1, § 8, cl. 3.



Cases that cite this headnote



[16] Commerce
Particular subjects and transactions



Taxation
Rate and amount of tax



State did not violate dormant Commerce Clause
by providing sales tax credit in amount equal
to 50% of franchise fees paid by pay-television
providers to local municipalities for use of
their public rights-of-way, even though cable
providers benefited from credit and satellite
providers did not; credit provided no benefits
to business entities based in state at expense of
those who were not, and credit was triggered
only by a company's self-chosen business model.
U.S.C.A. Const. Art. 1, § 8, cl. 3; West's U.C.A.
§§ 59–26–103, 59–26–104.5(2)(b), (4)(a).



Cases that cite this headnote



[17] Statutes
Uniformity of Operation



In determining whether legislative action
violates the Uniform Operation of Laws Clause
of the State Constitution, courts ask: (1) what
classifications the statute creates, (2) whether
different classes are treated disparately, and then
(3) whether the legislature had any reasonable
objective that warrants the disparity among any
classifications. West's U.C.A. Const. Art. 1, § 24.



Cases that cite this headnote



[18] Statutes
Uniformity of Operation



Under the Uniform Operation of Laws Clause
of the State Constitution, classifications are
presumptively permissible and thus subject only



to rational basis review. West's U.C.A. Const.
Art. 1, § 24.



Cases that cite this headnote



[19] Statutes
Uniformity of Operation



Under the Uniform Operation of Laws Clause
of the State Constitution, courts limit heightened
scrutiny for the narrow band of cases involving
discrimination on the basis of a suspect class,
e.g., race or gender, or discrimination on the
basis of a fundamental right. West's U.C.A.
Const. Art. 1, § 24.



Cases that cite this headnote



[20] Statutes
Taxation



Taxation
Rate and amount of tax



State did not violate Uniform Operation of Laws
Clause of State Constitution by providing sales
tax credit in amount equal to 50% of franchise
fees paid by pay-television providers to local
municipalities for use of their public rights-of-
way, even though cable providers benefited from
credit and satellite providers did not; state had
a rational basis for limiting tax credit to cable
providers because only cable companies incurred
franchise fees. West's U.C.A. Const. Art. 1, § 24;
West's U.C.A. §§ 59–26–103, 59–26–104.5(2)
(b), (4)(a).



Cases that cite this headnote
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Associate Chief Justice LEE authored the opinion of
the Court, in which Chief Justice DURRANT, Justice
DURHAM, and Justice HIMONAS joined.



Opinion



Associate Chief Justice LEE, opinion of the Court:



¶ 1 In this case we consider a constitutional challenge to
Utah's pay-TV sales tax scheme. The scheme provides a sales
tax credit for “an amount equal to 50%” of the franchise
fees paid by pay-TV providers to local municipalities for use
of their public rights-of-way. Not all pay-TV providers pay
franchise fees, however. Cable providers employ a business
model that triggers franchise fees (and, by extension, the
tax credit); satellite providers use a different model that
triggers no such fees (or credit). The satellite providers
filed suit, asserting that Utah's tax scheme unconstitutionally
favors local economic interests at the expense of interstate
commerce. In this challenge, the satellite providers assert
claims under the dormant Commerce Clause of the U.S.
Constitution *1039  and the Uniform Operation of Laws
Clause of the Utah Constitution.



¶ 2 The district court dismissed these claims on a motion for
judgment on the pleadings. We affirm. We hold that Utah's
pay-TV tax credit survives dormant commerce scrutiny
because it does not discriminate in favor of a business or
activity with a distinct geographic connection to Utah. We
also hold that the tax credit survives rational basis scrutiny
under the Uniform Operation of Laws Clause.



I. BACKGROUND



¶ 3 Pay–TV programming is delivered in one of two main



ways—by cable or satellite. 1  Cable providers employ a
network of wires run underground or on utility poles. The
programming content is assembled at “headend” facilities, of
which there are several in Utah, from which it is sent through
a network of underground or overhead cables. Subscribers
access the transmitted programming through a cable “drop”
line that runs to their homes.



¶ 4 The infrastructure necessary to deliver cable programming
to Utah subscribers requires substantial investment in the
local economy. Cable providers invest millions of dollars
in Utah and employ over one-thousand Utahns. They build
and staff headend facilities, pay property taxes, and install



vast networks of cables. And to install cable networks, cable
providers invest significant capital in the labor required for
installation and in “franchise fees” for using public rights-
of-way. Municipalities derive significant revenue from these
fees—about $17 million annually in Utah—which helps fund
local governments.



¶ 5 Satellite providers avoid many of these infrastructure
costs by delivering TV programming directly to subscribers.
Under the satellite TV business model, satellite providers
shoulder a different set of expenses—those associated with
building, launching, and maintaining orbital satellites. There
is a tradeoff for the astronomical costs associated with
satellites: The investment in satellites allows the satellite
providers to avoid the infrastructure costs that burden their
cable competitors. Once the orbital satellite is in operation,
the providers assemble programming content at various
“uplink” centers across the country (of which there are none
in Utah). And once the programming package is assembled, it
is transmitted to the satellites, which then transmit it directly
to subscribers' homes. Subscribers access the programming
through a small satellite dish installed on the exterior of
their home, which receives and processes the content. Thus,
satellite providers do not lay a single foot of local cable.
They accordingly avoid the costs associated with building
and operating headends and installing and maintaining cables.
Their only local connection is to pay independent contractors
to install and maintain satellites on people's homes.



¶ 6 Satellite providers also avoid the payment of local
franchise fees. To the extent franchise fees are seen as a
payment for the right of way for running cable, the exemption
from franchise fees is a natural outgrowth of the business
model. But the exemption from local franchise fees is also
assured by federal law. Under the Telecommunications Act
of 1996, satellite providers are exempted from “the collection
or remittance, or both, of any tax or fee imposed by any local
taxing jurisdiction,” such as a city or county, but not the state.
Telecommunications Act of 1996, Pub. L. No. 104–104 §
602(a), 110 Stat. 56.



¶ 7 Both satellite and cable subscribers are subject to an
excise sales tax in Utah. In 2004 the legislature enacted a
6.25 percent excise sales tax for all pay-TV service. UTAH
CODE § 59–26–103. Then, in 2008, the legislature adopted
a tax credit for up to 50 percent of the franchise fees paid by
pay-TV providers to “counties and municipalities within the
state.” Id. § 59–26–104.5(2)(b). In so doing, the legislature
also required service providers to pass the value of this tax
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credit through to its customers, resulting in lower subscription
costs. Id. § 59–26–104.5(4)(a). Because satellite providers
pay *1040  no local franchise fees, they are ineligible for
this tax credit. Thus, while both cable and satellite subscribers
pay the same excise sales tax, cable providers alone pay
franchise fees and thus qualify for the tax credit. So only cable
subscribers get the benefit of the tax credit's “pass through”
requirement.



¶ 8 Two satellite providers, DIRECTV and DISH Network,
challenged this tax credit. Their complaint alleged that
the credit runs afoul of the Commerce Clause and Equal
Protection Clause of the U.S. Constitution and the Uniform
Operation of Laws Clause of the Utah Constitution.
Specifically, the satellite providers alleged that the tax
credit violates the dormant Commerce Clause by facially
granting a preference based on geographic ties to the site,
imposing a discriminatory effect on interstate commerce, and
being motivated by an intent to discriminate against satellite
providers who do not have an extensive local footprint. And
they averred that the tax credit violates the Equal Protection
Clause of the U.S. Constitution and the Uniform Operation of
Laws Clause of the Utah Constitution because it advances no
valid state interest.



¶ 9 The parties conducted initial discovery for several months.
Then, one month before the discovery cut-off, the State Tax
Commission moved for judgment on the pleadings.



¶ 10 The district court granted that motion. First, it held that
the franchise fee tax credit did not run afoul of the dormant
Commerce Clause because it was not facially discriminatory,
discriminatory in effect, or discriminatory in purpose. In
the district court's view, there was no discrimination of any
consequence because the differential treatment of satellite
providers was on the basis of a “technological mode of
operation” and not the location of a business activity. Further,
the district court concluded that the credit did not violate
either the Equal Protection Clause or the Uniform Operation
of Laws Clause because cable and satellite providers are not
similarly situated and the different tax treatment is justified
by legitimate state interests in “tax parity” and in “[b]ringing
business to the state.”



[1]  [2]  ¶ 11 The satellite providers filed this appeal.
In reviewing a decision on a motion for judgment on the
pleadings, we yield no deference to the district court's
analysis. We consider the legal viability of the satellite
providers' claims de novo. See State v. Ririe, 2015 UT 37, ¶



5, 345 P.3d 1261. We also accept the factual allegations of
the complaint as true.



¶ 12 Two sets of questions are presented. First, we consider
the satellite providers' dormant Commerce Clause claims. We
affirm the dismissal of these claims on the ground that the
franchise fee tax credit does not discriminate in a manner
triggering strict scrutiny under the dormant Commerce
Clause. Second, we also affirm the dismissal of the Uniform



Operation of Laws Clause claims. 2  Here we find rational
grounds for the differential treatment of satellite and cable
providers, and thus hold that the satellite providers have failed
to state a viable claim.



II. THE DORMANT COMMERCE CLAUSE



[3]  [4]  ¶ 13 The Commerce Clause grants Congress the
authority to regulate interstate commerce. U.S. CONST. art.
I, § 8, cl. 3. By negative implication, this provision also limits
the states' authority in this realm. Comptroller of Treasury
of Md. v. Wynne, ––– U.S. ––––, 135 S.Ct. 1787, 1794,
191 L.Ed.2d 813 (2015); see also Union Pac. R.R. Co. v.
Auditing Div. of the Utah State Tax Comm'n, 842 P.2d 876,
883 (Utah 1992) (noting that a state “cannot impose a tax
which discriminates against interstate commerce”). So even if
Congress has not spoken on an issue of interstate commerce,
states are prevented from encroaching on Congress's authority
—hence the term “dormant” or “negative” Commerce Clause.



[5]  ¶ 14 The U.S. Supreme Court has articulated two levels
of dormant Commerce Clause scrutiny. First is a “strict”
level of scrutiny triggered by laws that directly discriminate
against interstate commerce—by “facial” discrimination or
discrimination that *1041  is apparent in its effect and
discriminatory purpose. Or. Waste Sys. Inc. v. Dep't of Envtl.
Quality, 511 U.S. 93, 99, 114 S.Ct. 1345, 128 L.Ed.2d 13
(1994); see also Hughes v. Oklahoma, 441 U.S. 322, 337,
99 S.Ct. 1727, 60 L.Ed.2d 250 (1979) (establishing that
“facial discrimination invokes the strictest scrutiny of any
purported legitimate local purpose and of the absence of
nondiscriminatory alternatives”). Discrimination of this sort
is “virtually per se invalid.” Or. Waste Sys., 511 U.S. at
99, 114 S.Ct. 1345. A law subject to strict scrutiny survives
only if it serves a “legitimate local purpose” that “could not
be served as well by available nondiscriminatory means.”
Maine v. Taylor, 477 U.S. 131, 139, 106 S.Ct. 2440, 91
L.Ed.2d 110 (1986) (citation omitted). This is a high bar that
is seldom met. Only on rare occasions has the high court
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upheld discriminatory laws against a strict scrutiny challenge.
See id. at 151–52, 106 S.Ct. 2440 (upholding Maine's ban on
the importation of live baitfish in order to protect fisheries
because this purpose “could not adequately be served by
available nondiscriminatory alternatives”).



[6]  ¶ 15 There is a second form of dormant commerce
scrutiny. A law whose effect on interstate commerce is merely
“incidental” triggers a balancing test under Pike v. Bruce
Church, Inc., 397 U.S. 137, 142, 90 S.Ct. 844, 25 L.Ed.2d
174 (1970). Pike balancing invalidates state laws affecting
interstate commerce only if the law's burdens on commerce
outweigh its “putative local benefits.” Id. The Pike bar is
relatively low. If the law's effect on interstate commerce is
merely incidental, it has a much greater chance of surviving
constitutional scrutiny.



¶ 16 The satellite providers are not advancing a Pike
claim. (They did initially, but they have abandoned it on
appeal.) Instead they contend that the tax credit is directly
discriminatory and fails strict scrutiny. Specifically, they
allege that the tax credit discriminates on its face, in effect,
and in purpose.



¶ 17 The satellite providers claim that the discrimination
in question “is discernible from the face of the relevant
Utah statutes.” In their complaint they allege that Utah Code
section 59–26–104.5 makes clear on its face that the tax
credit is available only “to those multichannel video service
providers that perform a specific economic activity in the
State—i.e., the use of the State's public rights-of-way to
deliver multichannel video service to Utah households.” The
satellite providers also elaborate on this point on appeal. They
contend that the preference for “local economic activity” is
evident in the express terms of the statute since the availability
of the credit is dependent on the payment of franchise fees
“within the state.” And in the satellite providers' view that
makes the tax credit facially discriminatory under the dormant
Commerce Clause.



¶ 18 The allegations of discriminatory effect speak to the
varying impact of the tax credit on two means of delivering
pay-TV programming. Here the satellite providers allege
that “[t]he tax credit differentiates between two types of
businesses on the basis of whether a provider conducts a
specific economic activity in the State”—specifically, “using
ground distribution equipment in the State's public rights-of-
way to deliver programming signals to subscribers” instead
of delivering the same programming signals via satellite.



Because the cable business model involves a “local footprint”
that is larger than that of the satellite model, the satellite
providers allege a discriminatory effect that runs afoul of
the dormant Commerce Clause. They claim a discriminatory
effect in the tax credit's impact of “shift[ing] the competitive
balance in the pay-TV market in a way that benefits local
economic interests at the expense of non-local interests.”



¶ 19 The satellite providers also allege discriminatory
purpose. They assert that “[t]he cable industry drafted the
original tax credit proposal and urged the State of Utah to
distinguish between cable and satellite TV on the basis that
cable provides substantially more economic benefits to the
State and its residents than satellite TV.” And because “[t]he
Utah Legislature adopted and enacted the bill without making
any material changes to the draft language proposed by the
local cable industry,” the satellite providers contend that
“the Utah Legislature adopted, as its own, the discriminatory
purpose of the statute.”



*1042  ¶ 20 Each of these theories of discrimination is
distinctly pled. And each, at some level, implicates distinct
lines of analysis in controlling precedents. Yet each theory
also triggers a common threshold question—whether the
basis of the alleged discrimination is one that implicates strict
scrutiny under the dormant Commerce Clause.



¶ 21 We decide this case at this threshold level. 3  We
affirm on the ground that the satellite providers have failed
to identify an element of discrimination in the sales tax
credit (on its face, in effect, or in purpose) that triggers
strict scrutiny under the line of dormant commerce cases at
issue. First, we present the governing framework for analysis
under the applicable decisions from the U.S. Supreme
Court—explaining that the dormant Commerce Clause
tolerates discrimination based upon differential treatment
of two different business models, and condemns only
discrimination based on the location of a business or regulated
business activity. Second, we consider—and reject—the dicta
identified by the satellite providers as sustaining their claims
(in particular, Lewis v. BT Inv. Managers, Inc., 447 U.S.
27, 42 n. 9, 100 S.Ct. 2009, 64 L.Ed.2d 702 (1980)). Third,
we apply the governing caselaw to the claims pled here
—concluding that the Utah tax credit is not impermissibly
discriminatory because it is based not on a distinct geographic
connection of a business or business activity, but only on
differences in two competing business models. And we
conclude with some observations about the current state of
the law under the dormant Commerce Clause.
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A. Controlling U.S. Supreme Court Precedent



[7]  [8]  ¶ 22 The dormant Commerce Clause “precludes
States from ‘discriminat[ing] between transactions on the
basis of some interstate element.’ ” Comptroller of Treasury
of Md., ––– U.S. ––––, 135 S.Ct. 1787 at 1794, 191 L.Ed.2d
813 (2015) (emphasis added) (quoting Bos. Stock Exch. v.
State Tax Comm'n, 429 U.S. 318, 332, n. 12, 97 S.Ct. 599, 50
L.Ed.2d 514 (1977)). “This means, among other things, that
a State ‘may not tax a transaction or incident more heavily
when it crosses state lines than when it occurs entirely within
the State.’ ” Id. (quoting Armco Inc. v. Hardesty, 467 U.S.
638, 642, 104 S.Ct. 2620, 81 L.Ed.2d 540 (1984)). “ ‘Nor may
a State impose a tax which discriminates against interstate
commerce either by providing a direct commercial advantage
to local business, or by subjecting interstate commerce to the
burden of ‘multiple taxation.’ ” Id. (emphasis added) (quoting
Nw. States Portland Cement Co. v. Minnesota, 358 U.S. 450,
458, 79 S.Ct. 357, 3 L.Ed.2d 421 (1959)).



¶ 23 The key question presented concerns the threshold
matter of defining interstate commerce—of identifying the
“interstate element” on which discrimination is prohibited, or
in other words, the grounds on which a business is counted as
a “local” one that may not be favored. Id. (citation omitted).
Thus, it has long been held that the dormant Commerce
Clause prohibits the “differential treatment of in-state and
out-of-state economic interests that benefits the former and
burdens the latter.” Or. Waste Sys., 511 U.S. at 99, 114 S.Ct.
1345. But that prohibition implicates a threshold definitional
question—of the scope of the “in-state” and “out-of-state
interests” that are protected from discrimination.



¶ 24 To date, the Supreme Court has identified “in-state”
and “out-of-state” businesses on the basis of a distinct
geographic connection (or lack thereof) to the home state.
Thus, the cases in which the Court has invoked strict dormant
commerce scrutiny have involved favoritism for entities or
business operations within a particular state—and attendant
discrimination against entities or business operations outside
such state. And the court has emphasized that the dormant
Commerce Clause is not implicated by mere discrimination
based on “differences *1043  between the nature of [two]
businesses,” and not on the “location of their activities.”
Amerada Hess Corp. v. Dir., Div. of Taxation, 490 U.S. 66,
78, 109 S.Ct. 1617, 104 L.Ed.2d 58 (1989).



[9]  ¶ 25 A classic case triggering strict dormant commerce
scrutiny involves discrimination based on a business entity's
principal place of business. See Lewis, 447 U.S at 42, 100
S.Ct. 2009 (striking down a Florida statute prohibiting banks
“with principal operations outside Florida” from operating
investment subsidiaries or giving investment advice within
the state). The physical location of a business's “principal
operations” is a clear indication that the business is an “in-
state” or “local” interest for dormant commerce purposes.
Id. (citation omitted). And discrimination on that basis will
certainly trigger strict scrutiny.



[10]  [11]  [12]  ¶ 26 Strict scrutiny is also triggered by laws
that discriminate based on the location of a regulated business



activity. 4  Again the focus is on geographic location. 5  “No
one disputes that a State may enact laws pursuant to its
police powers that have the purpose and effect of encouraging
domestic industry.” Bacchus Imps., Ltd. v. Dias, 468 U.S.
263, 271, 104 S.Ct. 3049, 82 L.Ed.2d 200 (1984). But
“the Commerce Clause stands as a limitation on the means
by which a State can constitutionally seek to achieve that
goal.” Id. And a traditional application of that limitation
involves discrimination rooted in the geographic location of
a particular business activity. “Thus, the Commerce Clause
limits the manner in which States may legitimately compete
for interstate trade, for ‘in the process of competition no State
may discriminatorily tax the products manufactured or the
business operations performed in any other State.’ ” Id. at
272, 104 S.Ct. 3049 (emphasis added) (quoting Boston Stock



Exch., 429 U.S. at 337, 97 S.Ct. 599). 6



¶ 27 A related principle has been invoked in cases involving
local laws rewarding the extent of business activity within
the home state. Westinghouse Elec. Corp. v. Tully, 466 U.S.
388, 104 S.Ct. 1856, 80 L.Ed.2d 388 (1984), for example,
involved a New York tax provision that afforded a corporate
tax credit proportional to the ratio of goods that a company
exported from the state. The effect of this provision was to
increase tax credits *1044  as the company moved more of
its shipping activities into the state, and decrease tax credits as
it shifted more of its activities out of the state. Id. at 401, 104
S.Ct. 1856. Because the state employed discriminatory taxes
“in an attempt to induce ‘business operations to be performed
in the home State that could more efficiently be performed
elsewhere,’ ” the court found the tax scheme unconstitutional.
Id. at 406, 104 S.Ct. 1856 (emphasis added) (quoting Bos.
Stock Exch., 429 U.S. at 336, 97 S.Ct. 599). Such a law
discriminates in a manner triggering strict dormant commerce
scrutiny because it exerts “an inexorable hydraulic pressure
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on interstate businesses to ply their trade within the State that
enacted the measure.” Am. Trucking Assocs., Inc. v. Scheiner,
483 U.S. 266, 286, 107 S.Ct. 2829, 97 L.Ed.2d 226 (1987)
(emphasis added); see also Armco Inc. v. Hardesty, 467 U.S.
638, 642, 104 S.Ct. 2620, 81 L.Ed.2d 540 (1984) (striking
down differential tax scheme favoring in-state businesses and
explaining that “a State may not tax a transaction or incident
more heavily when it crosses state lines than when it occurs



entirely within the State”). 7



¶ 28 In all of the above cases, the focus has been on
the geographic location of a business or business activity.
Where strict dormant commerce scrutiny is invoked, it is
as a result of discrimination on such basis. The Court has
never held that the dormant Commerce Clause is concerned
with discrimination based on the relative local “footprint”
associated with a particular business activity.



[13]  ¶ 29 In fact, the Court has undermined that view in
a line of cases affirming the prerogative of state and local
governments to treat different business models differently.
See Exxon Corp. v. Governor of Md., 437 U.S. 117, 98
S.Ct. 2207, 57 L.Ed.2d 91 (1978); Minnesota v. Clover Leaf
Creamery Co., 449 U.S. 456, 101 S.Ct. 715, 66 L.Ed.2d
659 (1981); Amerada Hess, 490 U.S.at 66, 109 S.Ct. 1617.
Under these cases, a state may treat “two categories of
companies” differently so long as the discrimination is based
on “differences between the nature of their business” and not
“the location of their activities.” Amerada Hess, 490 U.S.
at 78, 109 S.Ct. 1617. That sort of discrimination does not
appear to implicate dormant commerce strict scrutiny under
existing caselaw.



¶ 30 Exxon involved a Maryland statute prohibiting oil
producers from operating retail gas stations within the state,
or in other words, restricting retail operations to those who
did not also produce their own petroleum. 437 U.S. at 128,
98 S.Ct. 2207. In Exxon the law's burden fell entirely on
out-of-state oil companies, as there were no local petroleum
producers in Maryland. And producers were thus forced
to choose either dramatically transforming their business
model or leaving Maryland's retail market altogether. The
producers claimed that the law would “surely change the
market structure by weakening [producers].” Id. at 127, 98
S.Ct. 2207 (citation omitted). And the burden on these out-of-
state producers appeared to work a potential windfall for local
retailers, who made up ninety percent of Maryland's existing
retail market. By pushing these out-of-state producers out
of the retail market, Maryland's law created new market



vacancies for these local retailers to fill. For these reasons,
the producers claimed that this law violated the dormant
Commerce Clause. Id.



¶ 31 Yet the Court disagreed. Id. at 126, 98 S.Ct. 2207. The
fact that the law could potentially work a windfall for local
retailers *1045  was beside the point in the Court's view
because the law did not foreordain such an effect. The law
“create[d] no barriers whatsoever” for out-of-state retailers.
Id. And such retailers were free to fill the vacancies left by
the producers. Id. More importantly for present purposes,
the Court rejected the producers' assertion that interstate
commerce is burdened when one kind of interstate company
(producers) is weakened. “[I]nterstate commerce,” the Court
reasoned, “is not subjected to an impermissible burden simply
because an otherwise valid regulation causes some business
to shift from one interstate supplier to another.” Id. at 127,
98 S.Ct. 2207. Put another way, laws that merely alter the
market share among interstate companies do not implicate the
dormant Commerce Clause. Id. at 126–27, 98 S.Ct. 2207.



¶ 32 The Clover Leaf Creamery case is similar. That case
involved a Minnesota law prohibiting the sale of dairy
products in non-reusable packaging. Because the law was not
“simple economic protectionism,” but instead “regulat[ed]
evenhandedly,” the Court found no dormant Commerce
Clause concerns. Clover Leaf Creamery, 449 U.S. at 471,
101 S.Ct. 715 (citation omitted). The Court conceded that
the Minnesota pulpwood industry would be the beneficiary
(at the expense of out-of-state plastic companies). Id. at 473,
101 S.Ct. 715. But it found that at most the law would shift
business from one type of manufacturer to another and that
there was “no reason to suspect that the gainers will be
Minnesota firms, or the losers out-of-state firms.” Id.



¶ 33 The Court emphasized similar principles in Amerada
Hess. The New Jersey statute at issue in that case taxed a
portion of interstate companies' “entire net income” based on
the amount of business conducted in the state. 490 U.S. at 70,
109 S.Ct. 1617. Producers' “entire net income” turned out to
be larger than retailers' because producers paid a “windfall
profit tax” to the federal government based on its petroleum
production, and this tax factored into the “entire net income”
calculation. Id. at 78, 109 S.Ct. 1617. After New Jersey
denied the producers' attempt to deduct the tax, the producers
sought relief in the Supreme Court, asserting that the law
burdened interstate commerce by favoring interstate retailers
over interstate producers. Relying on its prior holding in
Exxon, the Court rejected this argument. It noted the interstate
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character of these two “categories of companies” (producers
and retailers) and concluded that “whatever disadvantage
this deduction denial might impose on [producers] does not
constitute discrimination against interstate commerce.” Id.
at 78, 109 S.Ct. 1617. Specifically, the Court held that
“[w]hatever different effect the ... provision may have ...
results solely from differences between the nature of their



businesses, not from the location of their activities.” Id. 8



[14]  ¶ 34 Thus, the dormant Commerce Clause's strict
prohibition on discrimination is implicated by laws treating
different interests differently because one set of interests
has a distinct geographic connection to the home state and
others lack it. The high Court has never deemed strict
dormant commerce scrutiny to be triggered by a law favoring
a business model with an economic “footprint” that is
somewhat larger than a competing business model. And in
fact its cases seem to repudiate that approach; they do so at
least implicitly by carving out room for laws that discriminate
based on differences in the nature of business operations and
not from the location of the business.



B. The Footnote in Lewis



¶ 35 A key element of the satellite companies' response to
the above is a footnote in Lewis v. BT Inv. Managers, Inc.,
447 U.S. 27, 42 n. 9, 100 S.Ct. 2009, 64 L.Ed.2d 702 (1980).
There the Court states that “discrimination *1046  based on
the extent of local operations is itself enough to establish
the kind of local protectionism we have identified.” Id. The
satellite companies say that means that discrimination based
on differences in the relative economic footprint of competing
business models is sufficient to trigger dormant commerce
strict scrutiny. We see the matter differently. As noted above,
the Lewis Court's analysis hinged on the determination that
the Florida law in question discriminated on the basis of the
location of a business entity's “principal operations.” Id. at
42, 100 S.Ct. 2009. It concluded that the law discriminated
among “affected business entities according to the extent
of their contacts with the local economy,” but in context
the point was not about a relative differential in the size of
a business model's economic footprint; it was that the law
prohibited “only banks, bank holding companies, and trust
companies with principal operations outside Florida ... from
operating investment subsidiaries or giving investment advice
within the State.” Id.



¶ 36 We do not read the Lewis footnote's reference to
“discrimination based on the extent of local operations” as
a freewheeling expansion of the domain of strict dormant
commerce scrutiny. In context, the “local operations” referred
to must be a business entity's “principal operations.” That,
in fact, is the entire thrust of the footnote. It is rejecting
the argument that the Florida law's prohibition could
conceivably “also apply to locally organized bank holding
companies”—“if they maintained their principal operations
outside the State.” Id. at 42, n. 9, 100 S.Ct. 2009. In
rejecting that point, the Lewis court offers two rejoinders:
(a) that it is “unlikely” under federal banking law that a
banking company organized under Florida law would have its
principal operations elsewhere; and (b) that “[i]n any event,
discrimination based on the extent of local operations is itself
enough to establish the kind of local protectionism we have
identified.” Id. (emphasis added).



[15]  ¶ 37 The satellite providers' expansive reading of
the Lewis footnote is untenable in light of the above. The
only “local operations” the Court “identified” in Lewis
were a business's principal operations. So the quoted
dictum in the Lewis footnote is not an endorsement of
the satellite companies' “relative economic footprint” theory
of dormant commerce. (There is nothing relative about
a business entity's principal place of business—which is



by definition a distinctive geographic connection. 9 ) It is
simply a reinforcement of the Lewis Court's core point
that discrimination based on a business's principal place of
business is classic geographic protectionism prohibited by
the dormant Commerce Clause. At most, the Lewis footnote
establishes that discrimination based on a business's principal
place of business may still be actionable even if it cuts against
businesses organized under the home state's laws. That is
hardly an indication of the Supreme Court's extension of strict
dormant commerce scrutiny to encompass discrimination
based on different business models with differing impacts on
the local economy.



C. The Satellite Providers' Claims



[16]  ¶ 38 The satellite providers' have failed to state a



claim under the dormant Commerce Clause. 10  The Utah
sales tax credit “does not discriminate against interstate
goods, nor does it favor local [businesses or interests]....
[and hence] does not lead, either logically or as a practical
matter, to a conclusion that the State is discriminating against
interstate commerce.” Exxon, 437 U.S. at 125, 98 S.Ct.
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2207. Specifically, the tax credit does not discriminate in
favor of companies or activities with a unique geographic
connection to the state of Utah. Cable companies may have
more employees and infrastructure in the state than their
satellite competitors. But their larger economic footprint
*1047  does not make them “in-state” businesses under the



dormant Commerce Clause. Nor are satellite companies “out-
of-state” businesses in the sense in which that phrase is used
in the caselaw. We therefore dispose of this case at this
threshold level without delving into more detailed analysis
of the satellite providers' theories of dormant commerce
discrimination (facial discrimination, or discrimination in
effect and purpose). See id. at 125–28, 98 S.Ct. 2207



(resolving the case on such a threshold basis). 11



¶ 39 The cable companies have no distinct geographic
connection to the state of Utah. Their principal place of
business is elsewhere. The same goes for the satellite
providers. And the business activity of both classes of pay-
TV providers—delivery of television programming to Utah
households—is equally “in-state.” The difference between
cable and satellite is not that one is located or primarily
operates “in-state” and the other “out-of-state”; it is that they
employ different business models that have a different impact
on local economies. But that does not trigger strict dormant
commerce scrutiny. See Amerada Hess, 490 U.S. at 78, 109
S.Ct. 1617 (dormant commerce scrutiny not implicated where
the “different effect” that a law may have “results solely from
differences between the nature of [competing] businesses, not
from the location of their activities”).



¶ 40 The franchise fee sales tax credit may marginally
“change the market structure” of the pay-TV market in Utah
“by weakening” the satellite providers relative to their cable
competitors. See Exxon, 437 U.S. at 127, 98 S.Ct. 2207. And,
at the margins, that may cause “some business to shift from
one interstate supplier to another.” Id. But that is insufficient



to trigger strict dormant commerce scrutiny. Id. 12



¶ 41 The tax credit provides no benefits to business entities



based in Utah at the expense of those that are not. 13  All cable
companies (whether based in Utah or elsewhere) are entitled
to the tax credit; and all satellite companies (including any
that might choose to base their operations in Utah) are not.
Thus, Utah law does not make in-state businesses “gainers” or
out-of-state businesses “losers.” Clover Leaf Creamery, 449



U.S. at 473, 101 S.Ct. 715. 14  It discriminates *1048  solely
on the basis of a difference in business models. After all, the



Utah statute does not incentivize or punish a business for its
distinct geographic ties to the state. It is triggered only by a
company's self-chosen business model. Utah's law, in other
words, doesn't dictate or influence where and how the satellite
providers operate their business; it leaves that decision up to
them and imposes a tax consequence not based on location but
on the choice of business model. And that “fully distinguishes
this case from those in which a State has been found to have
discriminated against interstate commerce.” Exxon, 437 U.S.



at 126, 98 S.Ct. 2207. 15



¶ 42 Our analysis is in line with that of many other courts
who have upheld similar tax provisions against dormant



commerce challenges. 16  A few courts have reached contrary



conclusions. 17  We simply disagree with *1049  their
analysis as we do not think that a cable TV operation can be
said to be an “in-state interest” under the governing caselaw.



¶ 43 We affirm the dismissal of the satellite companies'
dormant commerce claims on this basis. The satellite
providers have not alleged discrimination based on a relevant
“interstate element” under the governing cases. Wynne, 135
S.Ct. at 1794 (quoting Bos. Stock Exch., 429 U.S. at 332
n. 12, 97 S.Ct. 599). And absent any such allegation, the
satellite providers' claims fail as a matter of law. All of their
dormant commerce allegations—as to facial discrimination
or discrimination in effect and purpose—are along the same
lines. All are directed at the tax credit's differential impact
on different business models. And because we find such
discrimination to fall beyond the purview of the dormant
Commerce Clause, we affirm the district court's decision
granting the Tax Commission's motion for judgment on the
pleadings.



D. Conclusion on Dormant Commerce



¶ 44 Many decades ago the Supreme Court described its
dormant Commerce Clause caselaw as a “quagmire.” Nw.
States Portland Cement Co. v. Minnesota, 358 U.S. 450,
458, 79 S.Ct. 357, 3 L.Ed.2d 421 (1959). Not much has
changed in the interim, except perhaps to add more “room
for controversy and confusion and little in the way of precise
guides to the States in the exercise of their indispensable
power of taxation.” Id. at 457, 79 S.Ct. 357. Yet we must of
course decide the cases that come before us, mindful of our
role as a lower court to follow controlling precedent from the
U.S. Supreme Court.
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¶ 45 In so doing, we are reluctant to extend dormant
Commerce Clause precedent in new directions not yet
endorsed by that court. The high court's precedents in this area
seem rooted more in “case-by-case analysis” than in any clear,
overarching theory. See W. Lynn Creamery, Inc. v. Healy, 512
U.S. 186, 201, 114 S.Ct. 2205, 129 L.Ed.2d 157 (1994). In a
field like this one, it is more difficult than usual for a lower
court to anticipate expansions of the law into new territory, as
any decision to do so seems more like common-law decision-
making than constitutional interpretation. The principle of
dormant commerce, after all, is not rooted in a clause, but in a
negative implication of one; so there is a dearth of any textual
or historical foundation for a court to look to.



¶ 46 Our hesitance to extend the law of dormant commerce is
reinforced by a practical problem: The extension advocated
by the satellite providers would open a can of worms. Varying
business models are available in most any field. And the
choice among business models will often have a differential
impact on the local economy (and a different “footprint”).
If the courts are to embark on a constitutionally mandated
journey limiting the longstanding police powers of state and
local governments to regulate business, it should be the U.S.
Supreme Court that makes that decision. We do not think
it has. And since a move in that direction would require
subjective line-drawing that would take us far afield of the
Court's current approach, we doubt that it will.



III. THE UNIFORM OPERATION OF LAWS CLAUSE



¶ 47 The Utah Constitution requires that “[a]ll laws of a
general nature ... have uniform operation.” UTAH CONST.
art. I, § 24. As we noted recently, this provision implicates
two separate strands of constitutional analysis. See State v.
Canton, 2013 UT 44, ¶¶ 34–35, 308 P.3d 517. First, the
traditional (historical) application of the “uniform operation”
guarantee is directed to application or enforcement of the
law by the executive. See id. ¶ 34. “[A]t the time of the
ratification of the Utah Constitution, parallel provisions in
other state constitutions were not viewed as a limit on the
sorts of classifications that a legislative body could draw
in the first instance, but as a rule of uniformity in the
actual application of such classifications—[a] requirement
of consistency in application of the law to those falling
within the classifications adopted by the legislature, or in
other *1050  words a prohibition on special privileges or
exemptions therefrom.” Id.



¶ 48 This strand of uniform operation analysis is not
implicated here. The satellite providers are not complaining
that the Tax Commission has granted special privileges or
exemptions to a law that is more general on its face. Their
complaint concerns legislative classification.



[17]  ¶ 49 That sort of claim implicates the second strand
of our uniform operation of law jurisprudence. This strand
“treats the requirement of uniform operation as a state-
law counterpart to the federal Equal Protection Clause.”
Id. ¶ 35. Under our governing standard, we ask (a) “what
classifications the statute creates,” (b) “whether different
classes ... are treated disparately,” and then (c) “whether the
legislature had any reasonable objective that warrants the
disparity” among any classifications. Id. ¶ 35 (quoting State
v. Angilau, 2011 UT 3, ¶ 21, 245 P.3d 745).



[18]  [19]  ¶ 50 This final step “incorporates varying
standards of scrutiny.” Id. ¶ 36. Of particular relevance
here, this step “recognize[s] that most classifications are
presumptively permissible, and thus subject only to ‘rational
basis review.’ ” Id. Thus, we limit heightened scrutiny for the
narrow band of cases involving “discrimination on the basis
of a ‘suspect class' (e.g., race or gender),” or discrimination
on the basis of a “fundamental right.” Id. (citation omitted).



[20]  ¶ 51 The satellite providers have failed to state a claim
under this standard. They have not alleged that the pay-TV
tax credit classifies on the basis of race or gender or any
other suspect class. Nor have they claimed that it infringes a
fundamental right. So, as in Canton, the “governing standard
of review” applicable to the tax credit is “rational basis.” Id.
¶ 40. And that standard is a most forgiving one. We have
suggested that it is especially so with respect to economic
regulations. See Merrill v. Utah Labor Comm'n, 2009 UT
26, ¶ 9, 223 P.3d 1089. In that realm we have said that any
rational or “reasonable” basis for legislative classification
is sufficient, meaning that any “legitimate” governmental
objective suffices, and any “reasonable relationship” between
classification and purpose is adequate. Id.



¶ 52 This is essentially the federal equal protection standard.
Both the federal courts and this court have used the “rational



basis” term as shorthand. 18  And our approach seems to



mirror the federal standard in all relevant respects. 19  That is
not to say that we are bound to follow federal law. Although
we “generally incorporate principles from the federal equal
protection regime,” we have also “reserv[ed] the right to
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depart from those standards.” Canton, 2013 UT 44, ¶ 36
n. 9, 308 P.3d 517. “Yet our precedent to date has offered
little basis or explanation for the extent of any difference
between the federal equal protection guarantee and the state
requirement of uniform operation.” Id. And here, as in
Canton, “the parties ... have not ventured anything along those
lines in their briefs.” Id.



¶ 53 So we apply the standard “rational basis” test. And
we hold that the satellite companies' claim fails as a matter
of law under that test, as the “rationality of the [credit's]
classification is quite apparent.” See id. ¶ 40. The most
obvious ground for limiting the tax credit to cable providers
is the one highlighted in our dormant commerce analysis



above—only cable companies incur franchise fees, and
the tax credit is an offset for those fees. That alone is
sufficient. But other rational grounds are apparent—such as
the aim of removing “barriers” to the continued viability of
cable in an effort to assure certain services they provide,



like internet access and public access channels. 20  So the
satellite providers' Uniform Operation *1051  of Laws
Clause challenge fails as well, and we accordingly affirm the
district court's decision dismissing their complaint.



All Citations
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Footnotes
1 The facts presented here are taken from the plaintiffs' amended complaint. We accept them as true given the procedural



posture of the case (review of a motion for judgment on the pleadings).



2 The satellite providers abandoned their equal protection claim on appeal. They are defending only their dormant
commerce and uniform operation of laws claims.



3 See Exxon Corp. v. Governor of Md., 437 U.S. 117, 125, 98 S.Ct. 2207, 57 L.Ed.2d 91 (1978) (concluding, without
analyzing the questions of facial discrimination or discrimination as to effect or purpose, that “[p]lainly, the [ ] statute does
not discriminate against interstate goods, nor does it favor local [businesses or interests]” and thus “does not lead, either
logically or as a practical matter, to a conclusion that the State is discriminating against interstate commerce”).



4 Bos. Stock Exch. v. State Tax Comm'n, 429 U.S. 318, 331, 97 S.Ct. 599, 50 L.Ed.2d 514 (1977) (invalidating New York's
“transfer tax,” which imposed a lower rate on stock purchased through the New York Stock Exchange and a higher rate
for stock purchased on out-of-state exchange); Dean Milk Co. v. City of Madison, 340 U.S. 349, 354, 71 S.Ct. 295, 95
L.Ed. 329 (1951) (holding unconstitutional an ordinance prohibiting the sale of milk not bottled within five miles of the city
and explaining that such a measure erected “an economic barrier protecting a major local industry against competition
from without the state ”(emphasis added)).



5 The satellite providers point to Bacchus Imps., Ltd. v. Dias, 468 U.S. 263, 268, 270, 104 S.Ct. 3049, 82 L.Ed.2d 200 (1984),
to buttress their approach. But this case offers little support for their “relative footprint” theory. Bacchus involved a tax
exemption under Hawaiian law for two types of alcoholic beverages: okolehao brandy, distilled from a shrub “indigenous”
and “peculiar” to Hawaii; and fruit wine “manufactured in the State from products grown in the State.” Id. at 270, 104
S.Ct. 3049 (citation omitted). So the exemptions at issue were limited to products with a distinct geographic connection
to Hawaii. Nothing in Bacchus suggests that a tax exemption for all fruit wine, whether produced in or out of the state,
would implicate the dormant Commerce Clause just because it might yield an advantage to manufacturers leaving a
larger “footprint” on the Hawaiian economy.



6 This same principle has been applied in other cases striking down protectionist measures that discriminate on the basis
of geographic location. See, e.g., C & A Carbone v. Town of Clarkstown, 511 U.S. 383, 391, 114 S.Ct. 1677, 128 L.Ed.2d
399 (1994) (law restricting the right to process waste to a particular in-state processor); New Energy Co. of Indiana v.
Limbach, 486 U.S. 269, 275–77, 108 S.Ct. 1803, 100 L.Ed.2d 302 (1988) (providing tax credits for local ethanol producers
and to those from states that granted the state a reciprocal tax credit); Nippert v. City of Richmond, 327 U.S. 416, 430–31,
66 S.Ct. 586, 90 L.Ed. 760 (1946) (law subjecting out-of-state solicitors to fees from multiple jurisdictions while leaving
local solicitors subject only to a single levy); Walling v. Michigan, 116 U.S. 446, 455, 6 S.Ct. 454, 29 L.Ed. 691 (1886)
(law imposing a tax on the sale of alcoholic beverages produced outside the State); Welton v. Missouri, 91 U.S. 275,
277, 23 L.Ed. 347 (1875) (Missouri statute that “discriminat[ed] in favor of goods, wares, and merchandise which are
the growth, product, or manufacture of the State, and against those which are the growth, product, or manufacture of
other states or countries”).



7 As the satellite providers note, the Supreme Court has not expressly framed its dormant commerce test in terms requiring
a distinct geographic connection to the home state. Yet the court's precedents typically have involved laws rewarding
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activity that is distinctly in-state, or penalizing activity that is distinctly out-of-state. A good example is Armco Inc. v.
Hardesty, 467 U.S. 638, 104 S.Ct. 2620, 81 L.Ed.2d 540 (1984). The Court in that case struck down a West Virginia
law exempting local manufacturers from a gross receipts tax. Id. at 641–42, 104 S.Ct. 2620. And manufacturing is either
distinctly in-state or out-of-state, so a tax scheme exempting local manufacturing is a law favoring a distinctly in-state
activity. Westinghouse Elec. Corp. v. Tully, 466 U.S. 388, 399–400, 104 S.Ct. 1856, 80 L.Ed.2d 388 (1984), is similar. A
corporate tax credit proportional to the ratio of goods that a company exports from the state is a law favoring distinctly
in-state activity; exporting activity (for any given good), after all, can originate from only one state.



8 The satellite companies seek to limit the above cases. They insist that in Exxon and Amerada Hess the Court concluded
only that the laws in question were not protectionist. We read the cases differently. The likely impact of the law in Exxon
was to yield a competitive advantage to local retail gas companies, just as the law in Clover Leaf Creamery favored local
pulpwood procedures that were already creating compatible packaging. Yet the Court in these cases found no dormant
commerce problem because the laws in question did not yield an advantage based on a distinct geographic connection
to the home state.



9 See BLACK'S LAW DICTIONARY 1384 (10th ed.2014) (defining principal as “[c]hief; primary; most important”).



10 Our dormant commerce analysis begins and ends with our consideration and application of the strict scrutiny line of
cases. We do not assess the viability of the pay-TV tax scheme under the Pike balancing test because the plaintiffs have
abandoned that claim on this appeal.



11 The satellite providers argue that dismissal of a dormant Commerce Clause challenge on the pleadings is improper
because such claims require a fact intensive, case-by-case determination. Because we conclude that the Utah sales tax
scheme does not discriminate against interstate commerce as a matter of law, however, we conclude that dismissal on
the pleadings is proper.



12 See, e.g., Trinova Corp. v. Mich. Dep't of Treasury, 498 U.S. 358, 385, 111 S.Ct. 818, 112 L.Ed.2d 884 (1991) (“It is a
laudatory goal in the design of a tax system to promote investment that will provide jobs and prosperity to the citizens of
the taxing State.”); New Energy Co. of Ind. v. Limbach, 486 U.S. 269, 278, 108 S.Ct. 1803, 100 L.Ed.2d 302 (1988) (“The
Commerce Clause does not prohibit all state action designed to give its residents an advantage in the marketplace, but
only action of that description in connection with the State's regulation of interstate commerce.”).



13 In this respect, Fulton Corp. v. Faulkner, 516 U.S. 325, 116 S.Ct. 848, 133 L.Ed.2d 796 (1996), is distinguishable. The
satellite providers cite Fulton in support of their position that Utah's tax credit impermissibly encourages the purchase of
pay-TV packages with a local connection. They claim that Utah's law is “materially indistinguishable” from the one struck
down in Fulton. We disagree. We read Fulton as entirely consistent with our view.



In Fulton the Court struck down a North Carolina tax law allowing state residents to take a tax deduction on the value
of corporate stock to the extent of the percentage of the issuing corporation's “sales, payroll, and property located in
the State.” Id. at 328, 116 S.Ct. 848 (emphasis added). Under this scheme, the tax on stock of a company doing all
of its business in North Carolina would be zero, while the tax on the stock of a company doing none of its business
in North Carolina would be one-hundred percent of the stated rate. Id. But the connection to the home state under
this law was based on a distinct geographic connection-sales, payroll, and property “located in the State.” Id. So the
problem with the tax deduction in Fulton was not its encouragement of investment in corporate entities with a relatively
larger North Carolina “footprint”; it was its discrimination against “out-of-state” entities and in favor of “in-state” entities
as measured by their distinct geographic connection to the state (or lack thereof). Our Utah sales tax law does no such
thing. It discriminates not on the basis of geographic connection but a difference in business models.



14 This distinguishes the law here from that in Hunt v. Wash. State Apple Advert. Comm'n, 432 U.S. 333, 97 S.Ct. 2434, 53
L.Ed.2d 383 (1977). The satellite providers analogize the Utah tax credit to the prohibition on Washington apple growers'
use of their established grading system held unconstitutional in that case. But the analogy is inapt. The legislation at issue
in Hunt sought to shelter apple growers with a specific connection to the home state (North Carolina). The Utah tax credit
does no such thing. It does not pick winners and losers based on a distinct geographic connection to the home state.



15 The satellite providers insist that Supreme Court precedent forbids a state from awarding a benefit based “on whether
someone builds a building, uses a facility, or engages in activity within the state.” But the Supreme Court has never so
held. It has concluded that a law forbidding in-state commercial activity without a brick-and-mortar presence would raise
dormant Commerce Clause concerns. Granholm v. Heald, 544 U.S. 460, 466, 125 S.Ct. 1885, 161 L.Ed.2d 796 (2005)
(striking down a New York law prohibiting direct-to-consumer wine sales unless the winery first established a distribution
operation within the state). Yet the Utah sales tax scheme does nothing of the sort. It may incentivize (at the margins)
the construction of “brick-and-mortar” type operations in Utah (specifically, more cable). But that in itself does not trigger
strict dormant commerce scrutiny. And Utah law, in fact, does not award benefits (a tax credit) based on the construction
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of a building, use of a facility, or performance of an activity. A satellite provider could build all the buildings and use all
the facilities in the world (or, more properly, the state), but it would not qualify for the tax credit if it didn't pay franchise
fees. And that says that the benefit afforded to cable companies is not based on their construction of facilities but on
their payment of franchise fees. Because those fees, moreover, are linked to a business model (and, in turn, a greater
economic footprint) and not physical presence or activity in the state, the principle invoked by the satellite companies
is not implicated.



16 See DIRECTV, Inc. v. Treesh, 469 F.Supp.2d 425, 437–38 (E.D.Ky.2006) (upholding Kentucky's uniform tax for pay-
TV services and prohibition on local franchise fees because cable companies are “no more a ‘resident,’ ‘local,’ or ‘in-
state’ business than” satellite providers, and any disparate treatment was “owed not to the geographic location of the
companies, but to their different delivery mechanisms”), aff'd 487 F.3d 471, 480 (6th Cir.2007) (concluding that the tax
did not implicate the dormant Commerce Clause because it did not “ ‘divert market share’ from an out-of-state good
to an identical in-state good” (citation omitted)); DIRECTV, Inc. v. Commonwealth, Civ. No. 10–0324–BLS1, 2012 WL
6062737, at *11 (Mass.Super.Nov. 26, 2012) (upholding a Massachusetts excise tax on satellite subscribers but not cable
subscribers, and concluding that “satellite TV and cable TV are not similarly situated for Commerce Clause purposes, and
that the satellite tax does not discriminate against the satellite providers based on geography”), aff'd DIRECTV, LLC v.
Dep't of Revenue, 470 Mass. 647, 25 N.E.3d 258, 266–68 (2015) (assuming that cable companies are in-state interests,
but still concluding that the “differences in the manners in which the cable and satellite companies are treated do not
amount to actionable discrimination if they do not impose a greater burden on the satellite companies”); DIRECTV, Inc.
v. State, 178 N.C.App. 659, 632 S.E.2d 543, 550 (2006) (concluding that North Carolina's five percent sales tax imposed
only on satellite companies did not violate the dormant Commerce Clause because the tax “depends only upon how
companies deliver television programming services to its subscribers, and not whether the delivery of the programming
services occurs inside or outside the state.”); DIRECTV, Inc. v. Levin, 181 Ohio App.3d 92, 907 N.E.2d 1242, 1252 (2009)
(concluding that an Ohio sales tax against satellite providers but not against cable providers survived dormant Commerce
Clause scrutiny because “the two classes of competitors cannot be segregated into interstate and local enterprises,” and
the law “does not discriminate against interstate commerce as a whole”), aff'd 128 Ohio St.3d 68, 941 N.E.2d 1187, 1196
(2010) (explaining that in the cases cited by the satellite companies “the respective states acted to protect local interests
at the expense of out-of-state competitors”).



17 See DIRECTV, Inc. v. State, Dep't of Revenue, –––So.3d ––––, ––––, 2015 WL 3622354, at *4 (Fla.Dist.Ct.App.2015);
DIRECTV, Inc. v. Roberts, Civ. No. 032408IV, 2013 WL 9973065 (Tenn.Ch. June 21, 2013), rev'd DIRECTV, Inc. v.
Roberts, Civ. No. M201301673, 2015 WL 899025 (Tenn.Ct.App. Feb. 27, 2015); DIRECTV, Inc. v. Wilkins, Civ. No.
03CVH06–7135 (Ohio Ct. C.P., Franklin Cty., Oct. 17, 2007), rev'd DIRECTV, Inc. v. Levin, 181 Ohio App.3d 92, 907
N.E.2d 1242, 1251–52 (2009).



18 See Merrill v. Utah Labor Comm'n, 2009 UT 26, ¶ 8, 223 P.3d 1089, on reh'g, 2009 UT 74, ¶ 8, 223 P.3d 1099; see also
Purdie v. Univ. of Utah, 584 P.2d 831, 832 (Utah 1978).



19 See State v. Canton, 2013 UT 44, ¶ 36 n. 9, 308 P.3d 517 (noting that “our cases generally incorporate principles from
the federal equal protection regime” (citing Blue Cross & Blue Shield of Utah v. State, 779 P.2d 634, 637 (Utah 1989))).



20 See DIRECTV, Inc. v. Treesh, 487 F.3d 471, 480–81 (6th Cir.2007) (recognizing this and other rational grounds for giving
cable companies a tax benefit not extended to satellite companies).



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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416 So.2d 1291
Supreme Court of Louisiana.



Mrs. Francois Maude DETRAZ et al.
v.



Anthony J. FONTANA, Jr. et al.



No. 81-C-3033.
|



July 2, 1982.



The Fifteenth Judicial District Court, Parish of Vermilion, G.
Bradford Ware, J., dismissed with prejudice defendants' third-
party demand against police jury and police jury secretary
treasurer for defendants' failure to furnish bond for attorney
fees, and an appeal was taken. The Court of Appeal, 406
So.2d 248, amended and affirmed in part, reversed in part, and
remanded. Certiorari was granted to address constitutional
challenges to statute requiring posting of bond raised by
defendants. The Supreme Court, Dixon, C. J., held that statute
which grants public officials right to require persons bringing
suit against them to furnish a bond for attorney fees before
proceeding with trial is unconstitutional as violative of equal
protection clauses of the State and Federal Constitutions and
in its denial to litigants of due process and open access to state
courts.



Reversed in part.



Marcus, J., concurred in the result.



West Headnotes (5)



[1] Constitutional Law
Classification or discrimination in general



Wide discretion is normally afforded legislative
classifications; legislative judgment will be
upheld if any state of facts reasonably may be
conceived to justify it.



Cases that cite this headnote



[2] Civil Rights
Race, color, ethnicity, or national origin



Racial classifications in legislation are suspect
and subject to the most rigid scrutiny.
U.S.C.A.Const.Amend. 14.



Cases that cite this headnote



[3] Civil Rights
Costs and Fees



Purported purpose of protecting public officers
from litigation brought solely for its harassment
value would not satisfy requirement of a
compelling governmental interest sufficient to
enable statute requiring posting of bond for
attorney fees in action against public officials to
pass constitutional muster if it were established
that racial reasons caused classification of
litigants as either public officials or those not
public officials, a fact not evident from face
of statute. U.S.C.A.Const.Amend. 14; LSA-R.S.
42:261, subd. E.



3 Cases that cite this headnote



[4] Constitutional Law
Costs and fees



Costs
Statutory provisions



Statute which grants public officials right to
require persons bringing suit against them
to furnish a bond for attorney fees before
proceeding with trial is unconstitutional as
violative of equal protection clauses of State
and Federal Constitution, in that no reasonable
justification was supplied for statute's disparate
treatment of class of victims of governmental
tort-feasors by means of requirement that
only such class of victims must suffer
additional burden of posting a bond for
attorney fees in order to pursue litigation.
U.S.C.A.Const.Amend. 14; LSA-Const.Art. 1, §
3; LSA-R.S. 42:261, subd. E.
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[5] Constitutional Law
Costs and fees;  indigency



Constitutional Law
Fees
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Costs
Statutory provisions



Statute which grants public officials right to
require persons bringing suit against them
to furnish a bond for attorney fees before
proceeding with trial unconstitutionally denies
litigants due process and open access to state
courts. U.S.C.A.Const.Amends. 5, 14; LSA-
Const.Art. 1, §§ 2, 22; LSA-R.S. 42:261, subd. E.



3 Cases that cite this headnote



Attorneys and Law Firms



*1291  Anthony J. Fontana, Jr. of Theall & Fontanna,
Abbeville, for applicants.



*1292  Paul G. Moresi, Jr. of Broussard, Broussard &
Moresi, Ltd., Abbeville, for respondents.



Opinion



DIXON, Chief Justice.



In a third party demand to a libel suit third party defendants
Hulin and the police jury filed a rule to require third party
plaintiffs Fontana and Dore to furnish a bond for attorney's



fees under R.S. 42:261 E. 1  Fontana and Dore opposed the
rule on the ground that the statute violates the equal protection
clause of the state and federal constitutions, that Hulin and
the police jury are not public officials, and that no attorney's
fees were being incurred by the third party defendants because
they were represented by the district attorney. On November
20, 1980 the trial court ordered Fontana and Dore to post
bond in the amount of $15,000 before December 20, 1980, in
default of which the third party demand would be dismissed.
No bond was posted; on December 23, 1980 the third party
claim was dismissed with prejudice.



The court of appeal upheld the constitutionality of R.S.
42:261 E. The trial court's ruling was reversed insofar as it
applied the provision to the police jury, the court noting that
the statute does not encompass public bodies; the court also
ruled that the third party demand should have been dismissed
without prejudice. 406 So.2d 248 (La.App.1981).



We granted certiorari to address the constitutional challenges
raised by third party plaintiffs.



1. History



R.S. 42:261 E provides:



“Any party who files suit against any duly elected or
appointed public official of this state of or any of its
agencies or political subdivisions for any matter arising
out of the performance of the duties of his office other
than matters pertaining to the collection and payment of
taxes and those cases where the plaintiff is seeking to
compel the defendant to comply with and apply the laws of
this state relative to the registration of voters, and who is
unsuccessful in his demands, shall be liable to said public
official for all attorneys fees incurred by said public official
in the defense of said lawsuit or lawsuits, which attorneys
fees shall be fixed by the court.



The defendant public official shall have the right, by rule,
to require the plaintiff to furnish bond as in the case of bond
for costs, to cover such attorneys fees before proceeding
with the trial of said cause.” (Footnote omitted).



By Act 304 of 1960 the legislature added subsection D
(now E) to R.S. 42:261; it was passed by a unanimous vote
of each branch of the legislature and signed into law by
Governor Jimmie Davis. Although the legislative history of
this particular act is not available, a review of documents
endorsed by the legislature during the 1960 Regular Session
reveals the motivating force behind the passage of many
of these bills. The legislature approved thirty-five acts and
proposed four constitutional amendments which deal with



interracial relations. 2  Wollett, *1293  Race Relations, 21
La.L.Rev. 85, n. 1 (1961). According to Professor Wollett:



“Many of these acts do not purport, on their face, to deal
with segregation or any other aspect of race relations as
such. It seems likely, however, on the basis of the facts
set forth in legislative debates, discussions, and comments,
that in operation they will affect primarily the Negro
population of the state.”



A joint resolution of the legislature evidences the contempt
of state leaders for the decision of the United States Supreme
Court in Brown v. Board of Education, 347 U.S. 483, 74



S.Ct. 686, 98 L.Ed. 873 (1954). 3  In the resolution the state
legislature announced its determination to carry on the fight
to “maintain segregation of the races in all phases of our
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life in accordance with the customs, traditions and laws of



our State ...” 4  The statute now before us would further this
purpose by making it extremely costly, if not prohibitive,
for minority groups or individuals to bring suit against any
public official (school board member, police officer, police



juror) 5  for *1294  the redress of grievances suffered because
of race. The statute classifies litigants as either public officials
or those not public officials. Public officials can recover
attorney's fees if the plaintiff is unsuccessful, and obtain a
bond for attorney's fees before trial. Defendants who are not
public officials can recover attorney's fees only in certain



kinds of cases as provided by statute. 6



[1]  [2]  [3]  Wide discretion is normally afforded
legislative classifications; the legislative judgment will be
upheld “if any state of facts reasonably may be conceived
to justify it.” McGowan v. State of Maryland, 366 U.S. 420,
426, 81 S.Ct. 1101, 1105, 6 L.Ed.2d 393, 399 (1961). Racial
classifications, however, must be considered in “light of the
historical fact that the central purpose of the Fourteenth
Amendment was to eliminate racial discrimination emanating
from official sources in the States.” McLaughlin v. State of
Florida, 379 U.S. 184, 192, 85 S.Ct. 283, 288, 13 L.Ed.2d
222, 228 (1964). For this reason, racial classifications are
suspect and subject to the “most rigid scrutiny.” Loving
v. Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010
(1967); Brown v. Board of Education, supra. If viewed by
this stringent test the statute could not pass constitutional
muster (if it were established that racial reasons caused
the classification, a fact not evident from the face of the
statute). The purported purpose of protecting public officers
from litigation brought solely for its harassment value would
not satisfy the requirement of a “compelling governmental
interest.” Shapiro v. Thompson, 394 U.S. 618, 89 S.Ct. 1322,
22 L.Ed.2d 600 (1969).



Other than suits for taxes or voter registration, the statute
applies to suits, of whatever kind, brought by any person,
including paupers, so long as the party defendant is a public
official.



The appellate courts have fashioned various jurisprudential
exceptions to the statute to avoid its harsh application. In
Jones v. Anderson, 277 So.2d 697 (La.App.1973), writ denied
279 So.2d 697 (La.1973), the court held that a bond for
attorney's fees could not be imposed on an indigent. The court
examined the language in R.S. 42:261 E which states that the
plaintiff may be required to furnish bond “as in the case of
bond for costs” and analogized this provision to R.S. 13:4522,



concluding that since no bond for costs can be required of an
indigent under the latter statute, no bond could be demanded
under R.S. 42:261 E.



In Cogswell v. Town of Logansport, 321 So.2d 769
(La.App.1975), writ denied, 322 So.2d 768 and 323 So.2d
479 (La.1975), a writ of mandamus was sought by a town
to compel its police chief to put an abandoned trailer in the
abandoned vehicles lot. The police chief asked that the town
post bond. On original hearing, the court held that R.S. 42:261
E does not apply to mandamus actions where suit is brought
to compel performance of an official duty. (On rehearing,
the court decided a stipulation by the parties that the officer
was sued on a matter arising out of the performance of his
duties precluded a determination of whether mandamus was
intended to be within the actions to which the statute applies).



In Collins v. Rozands, 385 So.2d 332 (La.App.1980), the
court avoided the constitutional question by finding that the
public officials were represented by insurance companies
who were paying the expenses of defense, and, therefore, no
attorney's fees were actually “incurred” by any official.



*1295  One appellate court has upheld the statute against
constitutional attack. In Houston v. Brown, 292 So.2d 911,
915 (La.App.1974), an action was brought against the City of
Shreveport and a police officer for personal injuries sustained
during an arrest. The court held that the statute did not deny “a
meaningful opportunity to be heard,” and that the Fourteenth
Amendment did “not demand access to the courts for all
individuals in all circumstances.” The bond requirement was
considered a legitimate exercise of legislative control over
litigation.



2. Equal Protection



The state and federal constitutional guarantees of equal
protection mandate that state laws affect alike all
persons and interests similarly situated. U.S.Const.Amend.
XIV; La.Const. art. 1, § 3 (1974). The effect of the
bond requirement is to create two classes of litigants
indistinguishable from each other except that one is a private
citizen and the other is an elected or appointed public official.
As a result of this distinction the class composed of public
officials is entitled to demand that a bond for attorney's fees be
furnished before the litigation may proceed; no corresponding
privilege is afforded members of the other class. Litigants
generally are required to pay their own attorney's fees in
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Louisiana. Failure to post the bond will result in dismissal of



the lawsuit. 7  This statutory scheme creates a classification
which substantially burdens the right of some persons to be
compensated for injuries suffered by them while not placing
such a burden on other individuals. Such classifications are
permissible only if they are:



“... reasonable, not arbitrary, and ... rest upon some ground
of difference having a fair and substantial relation to
the object of the legislation, so that all persons similarly
circumstanced shall be treated alike....” Royster Guano
Co. v. Virginia, 253 U.S. 412, 415, 40 S.Ct. 560, 561, 64
L.Ed.2d 989, 990-991 (1920).
Reed v. Reed, 404 U.S. 71, 76, 92 S.Ct. 251, 254, 30
L.Ed.2d 225, 229 (1971); Dandridge v. Williams, 397 U.S.
471, 520-522, 90 S.Ct. 1153, 1179-1180, 25 L.Ed.2d 491,
522-523 (1970) (Marshall, J., dissenting).



It is argued that the bond requirement is a justifiable means
to deter frivolous suits instituted against public officials
for harassment. No support for the suggestion that suits
are brought against public officials for harassment with
greater frequency than suits against other defendants has been
presented in brief or in argument.



A similar statute was invalidated in Sheffield v. State, 92
Wash.2d 807, 601 P.2d 163 (1979), on an equal protection



ground. 8  In that case, the court summarily struck down
a provision which entailed the filing of a surety bond



contemporaneously with institution of suit against the state, 9



relying on Hunter v. North Mason High School, 85 Wash.2d
810, 539 P.2d 845 (1975). Hunter dealt with a “nonclaim”
statute which required notice of claims against governmental
entities to be given within 120 days from the date the claim
arose. The court held that, even under minimal scrutiny, the
statute bore no reasonable relation to its *1296  asserted
purposes-it unjustifiably discriminated against persons with
claims against the government in violation of the equal



protection clause of the Fourteenth Amendment. 10



“... This prerequisite to tort recovery has no counterpart
in actions between private parties. The statutes thus
create two classes of tortfeasors, governmental and
nongovernmental, and grant the one a procedural
advantage not available to the other. Concomitantly they
produce two classes of tort victims and place a substantial
burden on the right to bring an action of one of them.”



Hunter v. North Mason High School, supra, 539 P.2d at
847.



[4]  In the case before us, the instant statute also divides
tortfeasors into two classes: governmental tortfeasors and
private tortfeasors. Simultaneously two classes of victims
are created: victims of governmental tortfeasors and victims
of private tortfeasors. Only the first class of victims must
suffer the additional burden of a bond for attorney's fees. No
reasonable justification for this disparate treatment has been
supplied. The statute violates the equal protection clauses of
the state and federal constitutions.



3. Due Process and Access to Courts



[5]  The challenged provision is also defective because it
deprives the plaintiff of due process and denies open access
to the courts. U.S.Const.Amends. V, XIV; La.Const. art. 1 §§
2, 22 (1974). In Beaudreau v. Superior Court of Los Angeles
County, 14 Cal.3d 448, 121 Cal.Rptr. 585, 535 P.2d 713
(1975), a cost bond statute was struck down on the ground
that it constituted a taking of property without a prior hearing
in violation of the due process clause of the Fourteenth



Amendment. 11  The court noted that the purpose of the
challenged sections was to protect public entities and public
employees against unmeritorious litigation. As in this case,
decisional law allowed the plaintiff an opportunity to qualify
to proceed in forma pauperis. Under the statute, the court
reasoned that a taking occurs if the *1297  plaintiff refuses
to post the bond and thereby relinquishes his property interest
in the form of his claim against the public entity or employee.
Conversely, should the plaintiff secure his undertaking from
a corporate entity, he will forfeit the nonrefundable premium;
if money is deposited in court, the plaintiff is deprived of
its use during pendency of the suit. The court concluded
that due process mandates a hearing before the undertaking
is posted to inquire into the merits of the litigation and the
reasonableness of the amount of the bond in light of the
defendant's probable expenses.



In Williams v. London, 370 So.2d 518, 521 (La.1979),
Judge Tate observed in a concurring opinion that the
constitutionality of R.S. 42:261 E was not before the court.
Citing Beaudreau v. Superior Court of Los Angeles County,
supra, he stated that the Louisiana statute is invalid for reasons
similar to those used to invalidate the California statute:



“... a requirement that a citizen furnish a bond and be liable
for attorney's fees when he sues a public official, whereas
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an official suing a citizen need not file bond or be liable
for attorney's fees, is in my opinion unconstitutional. For
one reason, the statute offends Art. 1, Section 22, La.Const.
of 1974: ‘All courts shall be open, and every person shall
have an adequate remedy by due process of law and justice,
administered without denial, partiality, or unreasonable
delay, for injury to him in his person, property, reputation,
or other rights.’ ”



In Boddie v. Connecticut, 401 U.S. 371, 374-375, 91 S.Ct.
780, 784, 787, 28 L.Ed.2d 113, 117, 120 (1971), the
court declared that a Connecticut statute which required
prepayment of court fees and costs violated due process
because it precluded access to the courts to those plaintiffs
who could not afford to pay the costs. The court stated:



“Perhaps no characteristic of an organized and cohesive
society is more fundamental than its erection and
enforcement of a system of rules defining the various rights
and duties of its members, enabling them to govern their
affairs and definitively settle their differences in an orderly,
predictable manner....”



“Just as a generally valid notice procedure may fail to
satisfy due process because of the circumstances of the



defendant, so too a cost requirement, valid on its face,
may offend due process because it operates to foreclose
a particular party's opportunity to be heard. The State's
obligations under the Fourteenth Amendment are not
simply generalized ones; rather, the State owes to each
individual that process which, in light of the values of a free



society, can be characterized as due.” 12



The present statute unconstitutionally denies litigants due
process and open access to Louisiana courts.



For these reasons, that portion of the judgment of the Court
of Appeal upholding the constitutionality of R.S. 42:261 E
is reversed, and R.S. 42:261 E is declared unconstitutional;
the demand of third party defendant Jewitt Hulin for bond for
attorney's fees is rejected, at the cost of third party defendant.



WATSON, J., concurs.



LEMMON, J., concurs and will assign reasons.



MARCUS, J., concurs in the result.



All Citations



416 So.2d 1291



Footnotes
1 This action for damages was brought by Mrs. Francois Detraz, Marlene Detraz and Ada Detraz against Anthony Fontana,



Monte Williams, Charles Dore and Louisiana State Newspapers, Inc., d/b/a Abbeville Meridional. The petition alleges that
defendants made certain libelous statements concerning the lease of a tract of land for a waste dumping site by Francois
Detraz to the Vermilion Parish Police Jury. Defendants Anthony Fontana and Charles Dore answered the petition and
filed a third party demand against J. Minos Simon, the attorney for plaintiffs, and the Vermilion Parish Police Jury, as
well as a reconventional demand against plaintiffs. In a supplemental pleading defendants Fontana and Dore filed a third
party claim against Jewitt Hulin, the secretary-treasurer of the police jury, alleging that the statements made by them
were based on information supplied by Hulin.



2 Compare these acts passed during the 1960 Regular Session of the Mississippi legislature: chs. 241, 253, 254, 256-261,
273, 288, 365.



Several of the acts have been struck down on the basis of racial discrimination. In Bush v. Orleans Parish School
Board, 187 F.Supp. 42 (E.D.La.1960), aff'd 365 U.S. 569, 81 S.Ct. 754, 5 L.Ed.2d 806, Acts 333, 495, 496 and 542
of 1960 (as well as Act 256 of 1958, Act 319 of 1956, and Act 555 of 1954) were declared unconstitutional. See also
Anderson v. Martin, 375 U.S. 399, 84 S.Ct. 454, 11 L.Ed.2d 430 (1964), declaring Act 538 of 1960 unconstitutional;
Lombard v. Louisiana, 373 U.S. 267, 83 S.Ct. 1122, 10 L.Ed.2d 338 (1963), reversing convictions under Act 77 of 1960.
Cost bond statutes were passed in other states around the same time as the Louisiana provision. The Idaho legislature
enacted I.C. § 6-610 in 1953; RCW 4.96.010 was passed by the Washington legislature in 1967; the California
provisions were added in 1963; the 1962 legislature of Alaska enacted AS 09.50.260 (now repealed); a similar provision
was passed in Indiana in 1965 (Ind. 34-17-5).



3 The resolution reads in part:
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“Whereas, the rights and liberties of the people of the United States are threatened as never before
by enemies, both foreign and domestic; and



Whereas, these enemies have concentrated their attacks upon the States in the South and are there employing what
has been described by these enemies as ‘the Party's most powerful weapon ... racial tension’, and, the success of
these subversive forces has been so great that they have been able to pit one section of the country against another,
one branch of the Federal Government against the governments of the several states and, in many places, the people
of one race against the people of another; and
Whereas, in Louisiana the design of these evil forces has been largely thwarted through the prompt and vigorous
action of the Legislature of Louisiana aided by the other branches of the State Government, with the result that the
turmoil created by the Black Monday decision of May 17, 1954, has been held in check and relative peace and good
will has been maintained among our people; ...” H.Con.Res. 6, 23rd Reg.Sess. (1960), Official Journal of the Senate
(1960), at 210.
Other state legislatures reacted in a corresponding manner to Brown v. Board of Education, supra. In Cooper v. Aaron,
358 U.S. 1, 15, 78 S.Ct. 1401, 1408, 3 L.Ed.2d 5, 15 (1958), the Court discussed the response of leaders in the State
of Arkansas (the state directly affected by Brown):
“... the conditions they [findings of the district court] depict are directly traceable to the actions of legislators and
executive officials of the State of Arkansas, taken in their official capacities, which reflect their own determination to
resist this Court's decision in the Brown case and which have brought about violent resistance to that decision in
Arkansas. In its petition for certiorari filed in this Court, the School Board itself describes the situation in this language:
‘The legislative, executive, and judicial departments of the state government opposed the desegregation of Little Rock
schools by enacting laws, calling out troops, making statements villifying federal law and federal courts, and failing to
utilize state law enforcement agencies and judicial processes to maintain public peace.’ ”
The Court warned:
“... the constitutional rights of children not to be discriminated against in school admission on grounds of race or
color declared by this Court in the Brown case can neither be nullified openly and directly by state legislators or
state executive or judicial officers, nor nullified indirectly by them through evasive schemes for segregation whether
attempted ‘ingeniously or ingenuously.’ ” 358 U.S. at 18, 78 S.Ct. at 1409, 3 L.Ed.2d at 16.



4 To the same effect, see also Governor's Address, Official Journal of the House (1960), at 53 et seq.; Resolution 4 of
the State of North Carolina read before the Louisiana House of Representatives, Official Journal of the House (1960),
at 207 et seq.



5 The definition of a public official has been liberally construed to include a high school principal (Prentice v. McGowen,
346 So.2d 1361 (La.App.1977)), a police officer (Houston v. Brown, 292 So.2d 911 (La.App.1974); Jones v. Anderson,
277 So.2d 697 (La.App.1973), writ denied 279 So.2d 697 (La.1973); Bolden v. City of Shreveport, 278 So.2d 138
(La.App.1973), writ denied 279 So.2d 685 (La.1973); Foshee v. Longino, 236 So.2d 870 (La.App.1970)), and a state
trooper (Brown v. Aetna Life & Casualty Ins. Co., 394 So.2d 290 (La.App.1980)).



The term has not been construed so broadly as to include public entities such as the state (Brown v. Aetna Life &
Casualty Ins. Co., supra) or a police jury (Detraz v. Fontana, 406 So.2d 248 (La.App.1981)).



6 See Comment, Attorney's Fees As An Element of Damages: The General Rule and Its Exceptions, 20 La.L.Rev. 389
(1960). See, e.g., R.S. 9:3902 (failure of surety to pay); R.S. 22:658 (failure of insurance company to pay); R.S. 23:632
(failure to pay employees' wages); R.S. 38:2246 (claims of materialmen and laborers on public works); R.S. 45:454
(enforcement of railroads' obligation to relieve natural drainage); R.S. 23:1201.2 (arbitrary failure to pay workmen's
compensation claim); R.S. 23:364 (failure to pay minimum wage).



7 The sanction of dismissal was developed by the courts. See Gisclair v. Ripp, 378 So.2d 553 (La.App.1979).



8 But see Pigg v. Brockman, 79 Idaho 233, 314 P.2d 609 (Idaho 1957), holding that a statute requiring a plaintiff to file
an undertaking for costs before maintaining a suit against an officer charged with the enforcement of criminal laws did
not violate the equal protection clause.



9 The statute provides in part:
“Any person or corporation having any claim against the state of Washington shall have a right of action against the
state in the superior court. The plaintiff in such action shall, at the time of filing his complaint, file a surety bond executed
by the plaintiff and a surety company authorized to do business in the state of Washington to the effect that such
plaintiff will indemnify the state against all costs that may accrue in such action, and will pay to the clerk of said court
all costs in case the plaintiff shall fail to prosecute his action or to obtain a judgment against the state: Provided, That
in actions for the enforcement or foreclosure of any lien upon, or to determine or quiet title to, any real property in
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which the state of Washington is a necessary or proper party defendant no surety bond as above provided for shall
be required.” RCW 4.92.010.



10 Several other states have held that a provision requiring a private citizen to notify the governmental entity within a certain
time period (ranging from 30 to 120 days) unconstitutionally discriminates against the private plaintiff in derogation of the
Fourteenth Amendment. See Reich v. State Highway Dept., 386 Mich. 617, 194 N.W.2d 700 (1972); Kossak v. Stalling,
277 N.W.2d 30 (Minn.1979); O'Neil v. City of Parkersburg, 237 S.E.2d 504 (W.Va.1977); Turner v. Staggs, 89 Nev. 230,
510 P.2d 879 (1973), cert. denied 414 U.S. 1079, 94 S.Ct. 598, 38 L.Ed.2d 486.



11 The defective sections read as follows:
“(a) At any time after the filing of the complaint in any action against a public entity, the public entity may file and serve a
demand for a written undertaking on the part of each plaintiff as security for the allowable costs which may be awarded
against such plaintiff. The undertaking shall be in the amount of one hundred dollars ($100) for each plaintiff or in the
case of multiple plaintiffs in the amount of two hundred dollars ($200), or such greater sum as the court shall fix upon
good cause shown, with at least two sufficient sureties, to be approved by the court. Unless the plaintiff files such
undertaking within 20 days after service of a demand therefor, his action shall be dismissed.
(b) This section does not apply to an action commenced in a small claims court.” Cal.Ann.Gov.Code § 947 (West 1954).
“(a) At any time after the filing of the complaint in any action against a public employee or former public employee, if a
public entity undertakes to provide for the defense of the action, the attorney for the public employee may file and serve
a demand for a written undertaking on the part of each plaintiff as security for the allowable costs which may be awarded
against such plaintiff. The undertaking shall be in the amount of one hundred dollars ($100), or such greater sum as
the court shall fix upon good cause shown, with at least two sufficient sureties, to be approved by the court. Unless the
plaintiff files such undertaking within 20 days after service of the demand therefor, his action shall be dismissed.
(b) This section does not apply to an action commenced in a small claims court.” Cal.Ann.Gov.Code § 951 (West 1954).
An equal protection argument was not presented to the court. See Beaudreau v. Superior Court of Los Angeles County,
supra, 121 Cal.Rptr. at 587, n.5, 535 P.2d at 715 n. 5. The requirement of a prior hearing is embodied in an Indiana
provision dealing with bonds in public lawsuits. Ind. 34-17-5. Due to this safeguard, the statute withstood due process
attack in State ex rel. Haberkorn v. DeKalb Circuit Court, 251 Ind. 283, 241 N.E.2d 62 (1968).



12 But see United States v. Kras, 409 U.S. 434, 93 S.Ct. 631, 34 L.Ed.2d 626 (1973); Ortwein v. Schwab, 410 U.S. 656, 93
S.Ct. 1172, 35 L.Ed.2d 572 (1973), rehearing denied 411 U.S. 922, 93 S.Ct. 1551, 36 L.Ed.2d 315.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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 Distinguished by Tahtinen v. Superior Court, Pinal County, Ariz.,



November 3, 1981



116 Ariz. 576
Supreme Court of Arizona, In Banc.



Keith A. EASTIN and Rosemary
Eastin, husband and wife, Petitioners,



v.
The Honorable Robert C. BROOMFIELD,
Presiding Judge of the Maricopa County
Superior Court, the Honorable Rufus C.



Coulter, Jr., Judge of the Maricopa County
Superior Court, Robert R. Mills, William S.



Weast, D. O., and Scottsdale Family Physicians,
Ltd., an Arizona Corporation and William R.



Gerchick, William R. Gerchick, personally and
individually, Real Parties In Interest, Respondents.



No. 13114.
|



Sept. 27, 1977.



Spouses brought action to recover against osteopath and
another defendant on theory that there was a failure
to exercise reasonable care in administering the drug
“Talwin” to husband. Spouses subsequently brought a
petition for special action questioning certain rulings and the
constitutionality of Medical Malpractice Act. The Supreme
Court, Cameron, C. J., held that: (1) provisions, which require
that party submit medical malpractice action to medical
liability review panel and which provide that panel's findings
can be introduced to jury, do not violate right to trial by
jury; (2) fact that Act provides that a lawyer and a licensed
health care provider are to be two of the members of such a
panel does not cause the Act to encroach on judicial power
of state courts in violation of state constitutional provision;
(3) provisions requiring submission of medical malpractice
action to medical liability review board do not deny equal
protection; (4) provision, which abolishes the collateral
source evidentiary rule, does not violate state constitutional
provisions; (5) provision, which requires that nonprevailing
party before panel must post bond before proceeding to trial
in medical malpractice action, violated State Constitution's
privileges and immunities clause; (6) panel's refusal to allow
medical doctor to testify as to standard of care required of
osteopath in regard to use of drugs was not an abuse of



discretion and (7) trial court did not err in failing to provide
completely new panel after disqualification of doctor member
of panel.



Matter remanded.



West Headnotes (19)



[1] Constitutional Law
Presumptions and Construction as to



Constitutionality



Constitutional Law
Burden of Proof



There is a strong presumption supporting
constitutionality of a legislative enactment and
party asserting its unconstitutionality bears
burden of overcoming the presumption.



25 Cases that cite this headnote



[2] Jury
Statutory provisions



Medical Malpractice Act provisions, which
require that party submit medical malpractice
action to medical liability review panel and
which provide that panel's findings can be
introduced to jury and that panel's conclusion is
not binding, but, rather, is to be accorded such
weight as jury chooses to give it, do not violate
right to trial by jury. A.R.S. §§ 12–567, 12–
567[H, M]; A.R.S.Const. art. 2, § 23.



1 Cases that cite this headnote



[3] Jury
Statutory provisions



Medical Malpractice Act provisions, which
require that party submit medical malpractice
action to medical liability review panel, which
provide that panel's finding is to be stated either
as “After considering all evidence presented to
the panel, we find for the plaintiff” or “After
considering all evidence presented to the panel,
we find for the defendant” and which provide
that panel's findings can be introduced to jury and
that panel's conclusion is not binding, but, rather,
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is to be accorded such weight as jury chooses to
give it, do not usurp right of jury to resolve the
issue of contributory negligence. A.R.S. §§ 12–
567, 12–567[G]; A.R.S.Const. art. 18, § 5.



2 Cases that cite this headnote



[4] Trial
Comments on evidence



Trial
Opinion or Belief of Judge as to Facts



Purpose of state constitutional provision that
“Judges shall not charge juries with respect to
matters of fact, nor comment thereon, but shall
declare the law” is to prohibit judges presiding
at trial from expressing their opinion as to the
evidence presented. A.R.S.Const. art. 6, § 27.



1 Cases that cite this headnote



[5] Health
Validity



Trial
Remarks of Judge



Medical Malpractice Act provisions, which
require that party submit medical malpractice
action to medical liability review panel
composed of a superior court judge, an attorney
and a licensed health care provider and which
permit introduction of panel's findings at the
subsequent trial of the action, do not violate
state constitutional provision that judges shall
not comment on matters of fact, in light of fact
that a judge who sits on such a panel is statutorily
prohibited from presiding at any trial arising
out of the claim. A.R.S. §§ 12–567, 12–567[L];
A.R.S.Const. art. 6, § 27.



10 Cases that cite this headnote



[6] Constitutional Law
Remedies and procedure in general



Health
Validity



Fact that Medical Malpractice Act, which
requires that party submit medical malpractice
action to medical liability review panel and



which provides that panel's findings can be
introduced to jury and that panel's conclusion is
not binding, but, is to be accorded such weight as
jury chooses to give it, provides that a lawyer and
a licensed health care provider are to be two of
the members of such a panel does not cause Act
to encroach on judicial power of state courts in
violation of state constitutional provision. A.R.S.
§ 12–567; A.R.S.Const. art. 6, § 1.



15 Cases that cite this headnote



[7] Courts
In general;  nature and source of judicial



authority



“Judicial power” is the power of the court to
decide and pronounce a judgment and carry it
into effect between persons and parties who
bring a case before it for decision.



7 Cases that cite this headnote



[8] Constitutional Law
Statutes and other written regulations and



rules



Under traditional equal protection test, a
classification will be upheld if there exists any
set of facts under which it rationally furthers a
legitimate legislative purpose.



15 Cases that cite this headnote



[9] Constitutional Law
Medical malpractice



Health
Validity



Medical Malpractice Act provisions, which
require that a medical malpractice action be
submitted to medical liability review board
before the action can be heard by superior court,
do not deny equal protection. A.R.S. §§ 12–567,
12–567[A].



1 Cases that cite this headnote



[10] Statutes
Laws of general or public nature
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A law is a “general law,” for purposes of state
constitutional provision against enactment of
special laws if it confers rights and privileges or
imposes restrictions upon all persons of a given
class. A.R.S.Const. art. 4, pt. 2, § 19.



7 Cases that cite this headnote



[11] Health
Validity



Statutes
Tort or financial liabilities



Medical Malpractice Act provision, which
abolishes the collateral source evidentiary rule, is
a general law rather than a special law violative
of state constitutional provision. A.R.S. §§ 12–
561 et seq., 12–565, 12–565[A, B]; A.R.S.Const.
art. 4, pt. 2, § 19.



4 Cases that cite this headnote



[12] Damages
Aggravation, mitigation, and reduction of



loss



Medical Malpractice Act provision, which
abolishes collateral source evidentiary rule, does
not limit the amount of damages recoverable
in violation of state constitutional provisions.
A.R.S. §§ 12–561 et seq., 12–565, 12–565[A, B];
A.R.S.Const. art. 2, § 31; art. 18, § 6.



7 Cases that cite this headnote



[13] Constitutional Law
Medical malpractice



Constitutional Law
Admissibility



Damages
Aggravation, mitigation, and reduction of



loss



Health
Validity



Medical Malpractice Act provision, which
abolishes the collateral source evidentiary rule,
and provision for nonadmissibility of evidence
of health care provider's liability insurance
coverage do not deny medical malpractice



claimants due process or equal protection. A.R.S.
§§ 12–561 et seq., 12–565, 12–565[A, B], 12–
569.



6 Cases that cite this headnote



[14] Appeal and Error
Proceeding in Forma Pauperis



Constitutional Law
Rights to Open Courts, Remedies, and



Justice



Constitutional Law
Right of access to the courts and a remedy



for injuries in general



Constitutional Law
Right to appeal and other proceedings for



review



All citizens of state, regardless of their financial
status, must be afforded an equal opportunity to
the courts and an equal opportunity to appeal.
A.R.S.Const. art. 2, § 13.



Cases that cite this headnote



[15] Constitutional Law
Costs and fees



Health
Validity



Medical Malpractice Act provision, which
required that nonprevailing party before medical
liability review panel had to post a $2,000 bond
before proceeding to trial in medical malpractice
action and which prohibited presiding judge
from waiving the bond requirement altogether,
violated State Constitution's privilege and
immunities clause. A.R.S. § 12–567[I–K];
A.R.S.Const. art. 2, § 13.



6 Cases that cite this headnote



[16] Health
Malpractice panels in general



Admissibility of expert's testimony in a
proceeding before medical liability review panel
is a question for the panel.



Cases that cite this headnote
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[17] Health
Malpractice panels in general



At hearing before medical liability review panel
in regard to claim which spouses brought against
osteopath and other party on theory that there
had been a failure to exercise reasonable care in
administration of the drug “Talwin” to husband,
panel's refusal to allow medical doctor to testify
as to standard of care required of osteopath in
regard to use of drugs was not an abuse of
discretion.



1 Cases that cite this headnote



[18] Health
Malpractice panels in general



In action by spouses to recover against osteopath
and another on theory that there was a failure
to exercise reasonable care in administering the
drug “Talwin” to husband, trial court, which
replaced disqualified doctor member of medical
liability review panel with a substitute, did not
err in failing to provide a completely new panel
after such disqualification.



Cases that cite this headnote



[19] Statutes
Courts, Actions, and Proceedings



Fact that portion of Medical Malpractice
Act requiring that nonprevailing party before
medical liability review panel had to post a
$2,000 bond before proceeding to trial in medical
malpractice action was unconstitutional did not
render the entire Act unconstitutional, in that the
rest of the Act was a workable entity without the
bond requirement. A.R.S. §§ 12–561 et seq., 12–
567[I–K]; A.R.S.Const. art. 2, § 13.



2 Cases that cite this headnote



Attorneys and Law Firms



*578  **746  Kenneth Rosengren and Timothy W. Evens,
Phoenix, for petitioners.



Burch, Cracchiolo, Levie, Guyer & Weyl, P. A. by Barry A.
MacBan, Phoenix, for respondents William R. Gerchick, D.
O. and Scottsdale Family Physicians, Ltd.



Snell & Wilmer by Edward Jacobson and Shyrl R. Nielsen,
Lewis & Roca by Walter Cheifetz, Phoenix, Brief Amici
Curiae for The Arizona Medical Association, Inc. and The
Arizona Hospital Association.



Bruce E. Babbitt, Atty. Gen., by Fred W. Stork, Asst. Atty.
Gen., Phoenix, Attorneys for Arizona Joint Underwriting
Plan.



Snell & Wilmer by John Bouma, Phoenix, Attorneys for
Mutual Insurance Company of Arizona.



Fennemore, Craig, von Ammon & Udall by R. C. Mitten and
Ruth V. McGregor, Phoenix, Brief Amicus Curiae for Truck
Insurance Exchange.



Opinion



CAMERON, Chief Justice.



We accepted jurisdiction of this petition for special action
to consider the constitutionality of the medical liability
review panels as provided by A.R.S. ss 12-567, et seq. In
addition to the constitutionality of the statute, we must also
consider whether the trial judge was within his discretion
in refusing to allow a medical doctor to testify as to the
degree of professional skill required by an osteopathic doctor
in the prescribing of certain drugs to a patient, and whether
the Presiding Judge of the Superior Court was correct in
refusing to submit the case to an entirely new panel after the
disqualification of one of the members of the first panel.



The facts necessary for a determination of this matter are as
follows. Petitioners, Keith A. Eastin and Rosemary Eastin,
husband and wife, brought an action against Dr. William R.
Gerchick and Scottsdale Family Physicians, Ltd., alleging
failure to exercise reasonable care in the administration of
the drug Talwin to Keith Eastin. The matter was submitted
to a medical review panel as provided by *579  **747
A.R.S. ss 12-561 to 569. This Act, Chapter 5.1 of Title
12, was enacted in February of 1976 and provides for the
creation of medical liability review panels consisting of a
superior court judge, one attorney, and one physician or
licensed health care provider in the same field of health care
as the defendant (s 12-567(B)). Upon the filing of a medical
malpractice action, the matter must be referred to this medical
liability review panel within 10 days after the expiration of
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the time for defendant's answer (s 12-567(A)). The matter
is then submitted to the panel under such procedural rules
as established by the Supreme Court, but with relaxed rules
of procedure (s 12-567(D)). After hearing, the panel files a
decision finding either for the plaintiff or for the defendant (s
12-567(G)).



If either party rejects the decision of the panel, the plaintiff
may then proceed with litigation in the Superior Court (s
12-567(H)). However, if he does proceed, he must post a
$2,000 bond secured by cash or its equivalent, and if such
bond is not posted before the plaintiff proceeds, the action
shall be dismissed (s 12-567(I)). The same is true of the
defendant. If he refuses to accept the recommendations of the
panel and does not file the bond, the matter shall proceed
in a default manner (s 12-567(J)). s 12-568 provides for a
review of the attorney's fees in a health care action, and s
12-569 provides for the non-admissibility at a subsequent trial
of evidence of medical malpractice insurance by a licensed
health provider. s 12-567(M) provides that the conclusions
of the panel may be admitted into evidence, but the panel
members themselves may not be called to testify as to the
merits of the case, and the jury shall be instructed that the
conclusion of the panel shall not be binding but should be
accorded such weight as they choose to give it. s 12-565
abolishes the collateral source rule.



At the hearing of the panel, the petitioners called a Dr.
John Palmer as an expert witness. Dr. Palmer possessed a
Bachelor's, Master's, and Doctor's degrees in Pharmacology
as well as a Doctor's degree in Medicine. Dr. Palmer is
a licensed internist in Arizona and an Assistant Professor
of Internal Medicine at the University of Arizona Medical
School. Because the defendant Dr. Gerchick is a Doctor of
Osteopathy and Dr. Palmer is a Doctor of Medicine, the trial
court would not allow Dr. Palmer to testify as to the standard
of care required of Dr. Gerchick in the administration of
drugs.



Also at the first hearing, it appeared that the medical member
of the review panel, a Doctor of Osteopathy, had been
suspended from the practice of osteopathic medicine for three
months for the abusive and unprofessional prescription of
narcotic drugs and was on probation at the time of the hearing.
The doctor was excused, but instead of starting over with
a new panel as petitioner requested, the Presiding Judge
of Maricopa County appointed a new medical member and
proceeded with the hearing.



From these rulings the petitioners brought a petition for
special action which also questions the constitutionality of the
Act.



A. CONSTITUTIONALITY OF THE ACT



Petitioners contend that the Act is unconstitutional for the
following reasons:
1. The medical review panels violate the petitioners' right to
trial by jury.



2. The introduction of the panel's finding at the subsequent
trial is an impermissible comment on the evidence by the
judge.



3. The medical review panel usurps the judicial function of
the court.



4. The medical review panel denies equal protection of the
laws.



5. The abolition of the collateral source rule is a “special law”
in violation of Arizona Constitution, Art. IV, Part 2, s 19; is a
limitation on damages contrary to Arizona Constitution, Art.
II, s 31 and Art. XVIII, s 6; and also is a denial of due process
and equal protection of the laws.



6. The requirement of a $2,000 cost bond is a denial of the
equal protection of the laws.



*580  **748  [1]  At the outset it should be noted that
there is a strong presumption supporting the constitutionality
of a legislative enactment and the party asserting its
unconstitutionality bears the burden of overcoming the
presumption. State v. Krug, 96 Ariz. 225, 393 P.2d 916
(1964); Landgraff v. Wagner, 26 Ariz.App. 49, 546 P.2d 26
(1976).



1. Right to trial by jury.
[2]  Petitioners contend that A.R.S. s 12-567, which requires



that the party submit his case first to the medical liability
review panel and then permits the introduction of their
findings to the jury, violates their right to trial by jury as
guaranteed by Art. II, s 23 of the Arizona Constitution.



The Act provides that upon the filing of a medical malpractice
action the matter shall be referred to a panel for its review. The
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panel is to find either for the plaintiff or for the defendant on
each claim presented, and by the terms of A.R.S. s 12-567(M),
its conclusions are admissible in any subsequent trial on the
matter. A.R.S. s 12-567(M) further provides:



“Parties may, in the opening statement or
argument to the court or jury, comment
on the panel's conclusion in the same
manner as any other evidence introduced
at trial. Panel members may not be
called to testify as to the merits of the
case. The jury shall be instructed that
the conclusion of the panel shall not
be binding but shall be accorded such
weight as they choose to give it.”



We do not agree that this provision violated the petitioners'
right to trial by jury. Once the panel has considered the
evidence and a decision has been rendered, either party is
free to proceed to trial and present his case to a jury. A.R.S.
s 12-567(H). The jury remains the final arbiter of the issues
raised and the facts presented. The statute does not take away
the right of the party to have the matter finally and fully
determined by the jury.



Petitioners further contend that no jury will be able to
objectively evaluate the conclusion reached by the panel or
to follow the court's instructions as to how much weight they
are to accord such finding, and that, in effect, this procedure
violates the plaintiffs' right to trial by jury. Again, we do not
agree.



In Meeker v. Lehigh Valley R. R. Co., 236 U.S. 412, 35 S.Ct.
328, 59 L.Ed. 644 (1915), the United States Supreme Court
rejected an assertion similar to the one made by petitioners
here. In that case the court held that a provision permitting the
introduction of the prior findings and order of the Interstate
Commerce Commission as prima facie evidence of facts
contained therein in a civil action by a shipper against a
defendant carrier, does not violate the right to trial by jury. In
reaching that conclusion, the court said:
“It is also urged, as it was in the courts below, that the
provision in s 16 that, in actions like this, ‘the findings and
order of the Commission shall be prima facie evidence of the
facts therein stated’ is repugnant to the Constitution in that
it infringes upon the right of trial by jury and operates as a
denial of due process of law.



“This provision only establishes a rebuttable presumption.
It cuts off no defense, interposes no obstacle to a full



contestation of all the issues, and takes no question of fact
from either the court or jury. At most, therefore, it is merely
a rule of evidence. It does not abridge the right of trial by
jury, or take away any of its incidents.” 236 U.S. at 430, 35
S.Ct. at 335, 59 L.Ed. at 657. See also Ex Parte Peterson, 253
U.S. 300, 40 S.Ct. 543, 64 L.Ed. 919 (1920) and Comiskey v.
Arlen, 55 A.D.2d 304, 390 N.Y.S.2d 122 (1976).



In Meeker, supra, the decisions of the commission were prima
facie evidence of facts alleged. In the instant case, the finding
of the panel is merely evidence which the jury may reject or
accept as the case may be.



Also, while the Arizona Act does not permit the members of
the panel to be called to testify, that in no way precludes either
party from impeaching the panel's conclusion *581  **749
by competent evidence. Neither does the Act prevent a party
from showing that relevant evidence for whatever reason was
not, in fact, presented to the panel. In essence, the panel's
finding constitutes an expert opinion which the jury may hear,
evaluate, accept or reject just as it would any other expert
opinion.



We are aware that the Ohio court in Simon v. St. Elizabeth
Medical Center, 3 Ohio Op.3d 164, 355 N.E.2d 903
(C.P.1976) held that the introduction of the decision of a panel
similar to our own so substantially reduces a party's ability
to prove his case as to deny him the right to a trial by jury.
However, we do not agree with that conclusion.



We note first that under the Ohio statute there construed not
only could the panel's decision be introduced, but, in addition,
either party could call the individual arbitrators to testify. This
procedure enabled the prevailing party to bolster the panel's
decision by testimony at trial and in our view distinguishes
that case from the one at bar. Moreover, we believe, as did the
court in Halpern v. Gozan, 85 Misc.2d 753, 381 N.Y.S.2d 744
(Sup.Ct.1976), that if the trial court properly instructs the jury
they will perform their role as the exclusive finder of fact.
[3]  Petitioners, however, further contend that the procedure



violates Art. XVIII, s 5 of the Arizona Constitution which
provides as follows:



“Section 5. The Defense of contributory
negligence or of assumption of risk shall,
in all cases whatsoever, be a question of
fact and shall, at all times, be left to the
jury.”
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Assuming that the panel could find for the defendant
based upon plaintiff's contributory negligence, it is
petitioners' contention that the medical liability review panel
unconstitutionally invades the province of the jury to alone
decide the issue of contributory negligence.



A.R.S. s 12-567(G) provides that the panel's finding is to be
stated either as:
“1. ‘After considering all evidence presented to the panel, we
find for the plaintiff’; or



“2. ‘After considering all evidence presented to the panel, we
find for the defendant’.”



Such a finding may or may not be based upon an application
of the law of contributory negligence. We find nothing in the
procedures established by s 12-567 that takes from the jury
its power to apply the defense or not as it sees fit. The jury,
of course, may be instructed as to the law of contributory
negligence just as it would in any other case and the final
determination on that issue will remain with the jury.



We do not believe that the introduction of the panel's findings
usurps the right of the jury to resolve the issue of contributory
negligence.



2. Judge's comment on evidence.



Petitioners contend that that introduction of the panel's
findings at the subsequent trial constitutes an impermissible
comment on the evidence by a judge who presided at the
hearing and was a part of the panel. Petitioners' argument
is based on Art. VI, s 27 of the Arizona Constitution. That
section provides in pertinent part:



“Section 27. Judges shall not charge
juries with respect to matters of fact, nor
comment thereon, but shall declare the
law.”



[4]  The purpose of Art. VI, s 27 is to prohibit judges
presiding at trial from expressing their opinion as to the
evidence presented. State v. Barnett, 111 Ariz. 391, 531 P.2d
148 (1975); State v. Godsoe, 107 Ariz. 367, 489 P.2d 4
(1971). A judge who is shrouded with authority by virtue of
his position in presiding at a trial, will, if he is permitted to
comment on the evidence, unduly influence the jury and this
danger is greatest when the judge is instructing the jury. See
Beasley v. State, 20 Ariz. 237, 179 P. 647 (1919).



[5]  Under the provisions of A.R.S. s 12-567(L), the Superior
Court judge who sits on the panel is prohibited from presiding
at *582  **750  any trial arising out of the claim. Thus, the
judge who participated in the panel's decision will not be able
to comment on the evidence or unduly influence the jury. We
find no constitutional violation.



3. Judicial function of Arizona courts.
[6]  Petitioners assert that the provisions of A.R.S. s



12-567 which empower the medical liability review panel to
conduct a hearing and find either for the plaintiff or for the
defendant, invade the judicial function of the Arizona courts
as enunciated in Art. VI, s 1 of the Arizona Constitution. That
section provides as follows:



“Section 1. The judicial power shall
be vested in an integrated judicial
department consisting of a Supreme
Court, such intermediate appellate courts
as may be provided by law, a superior
court, such courts inferior to the superior
court as may be provided by law, and
justice courts.”



The argument put forth is that the presence of a lawyer
and a health care provider on the panel having the authority
to determine both procedural and substantive issues of law
affecting the rights of the citizens of Arizona violates Art. VI,
s 1.



In support of their argument, petitioners rely upon the
decision of the Illinois Supreme Court in Wright v. Central Du
Page Hospital Ass'n, 63 Ill.2d 313, 347 N.E.2d 736 (1976).
In that case the court held that the presence of a doctor and
a lawyer on the medical review panel violated an Illinois
constitutional provision similar to our own vesting exclusive
judicial power in the courts. Stating that “(t)he application of
principles of law is inherently a judicial function,” the court
ruled the statute there in question usurped the judicial power
of the courts by allowing the non-judicial members of the
panel to decide questions of law and fact.



We believe that case is readily distinguishable. Under
the Illinois statute (I.R.S. Ch. 110 s 58.8) if the parties
either agree to be bound or unanimously accept the panel's
recommendation, it may serve as the sole basis for the entry
of judgment. By contrast, under the provisions of our statute,
the panel's finding is intended to encourage settlements and
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may be introduced into evidence at any subsequent trial, as
discussed above, but it can never suffice for the entry of
judgment against either party.
[7]  The provisions of s 12-567 do not empower the medical



liability review panels to enter judgment against either party.
Its actions are at most advisory. As was stated by Judge Fred
C. Struckmeyer, Sr., writing for this court in Stuart v. Norviel,
26 Ariz. 493, 226 P. 908 (1924):
“Judicial power is the power of the court to decide and
pronounce a judgment and carry it into effect between persons
and parties who bring a case before it for decision.” 26 Ariz.
at 501, 226 P. at 910.



In the instant case, the parties may accept or reject the decision
as they wish.



The procedures established by A.R.S. s 12-567 do not
encroach upon the judicial power of the court and are not
violative of Art. VI, s 1 of our Constitution.



4. Does the medical liability review panel deny equal
protection of the laws to malpractice plaintiffs?



In determining whether the panel provisions violate the equal
protection clause, we apply the traditional equal protection
test as expressed by the United States Supreme Court:
“In the area of economics and social welfare, a State does
not violate the Equal Protection Clause merely because
the classifications made by its law are imperfect. If the
classification has some ‘reasonable basis,’ it does not offend
the Constitution simply because the classification ‘is not
made with mathematical nicety or because in practice it
results in some inequality.’ ” Dandridge v. Williams, 397
U.S. 471, 485, 90 S.Ct. 1153, 1161, 25 L.Ed.2d 491, 501-02
(1970).



And:
“ * * * The constitutional safeguard is offended only
if the classification rests on grounds wholly irrelevant to
the achievement of the State's objective. *583  **751
State legislatures are presumed to have acted within their
constitutional power despite the fact that, in practice, their
laws result in some inequality. A statutory discrimination
will not be set aside if any state of facts reasonably may be
conceived to justify it. * * * ” McGowan v. State of Maryland,
366 U.S. 420, 425-26, 81 S.Ct. 1101, 1105, 6 L.Ed.2d 393,
399 (1961).



[8]  We will uphold the classification if there exists any set
of facts under which the classification rationally furthers a
legitimate legislative purpose. State v. Kelly, 111 Ariz. 181,
526 P.2d 720 (1974), cert. denied 420 U.S. 935, 95 S.Ct. 1143,
43 L.Ed.2d 411 (1975); Uhlmann v. Wren, 97 Ariz. 366, 401
P.2d 113 (1965).



[9]  Petitioner asserts the classification is arbitrary and
unreasonable in that the treatment accorded to medical
malpractice plaintiffs is different from tort plaintiffs
generally. The medical malpractice plaintiff must first
submit his claim to the medical liability review panel
before the matter can be heard by the Superior Court.
A.R.S. s 12-567(A). The petitioner cites Simon v. St.
Elizabeth Medical Center, 3 Ohio Op.3d 164, 355 N.E.2d
903 (C.P.1976), which decision held that the compulsory
arbitration provisions of the Ohio Medical Act violated, inter
alia, equal protection of the laws. We do not agree with the
conclusion reached by that court.



The panel provision was one of the several provisions
enacted by the Arizona legislature in an effort to curb
rising medical malpractice insurance premiums. At the
time the Act was enacted, there was evidence that
medical malpractice insurance costs, as well as hospital
professional liability costs, were doubling every three years.
(Arizona Medical Malpractice Insurance Study, Booz, Allen
Consulting Actuaries, prepared for the Arizona Legislative
Council.)



By providing a system whereby the meritorious claims could
be separated from the frivolous ones prior to trial and
pretrial settlements would be encouraged, the Act promoted
a legitimate legislative purpose. See Halpern v. Gozan, 85
Misc.2d 753, 381 N.Y.S.2d 744 (1976).



We do not believe that the panel provisions violate the equal
protection clause because the classification created by the Act
has a rational basis.



5. Abolition of the collateral source rule.



The common law collateral source rule excludes at trial
evidence of any benefits received by the injured party from
sources other than the tortfeasor and prohibits any reduction
of damages recovered because of such benefits. One rationale
for the rule is that if the recovery were reduced by the amount
of collateral benefits, the deterrent impact of tort actions
would be diminished. Another rationale is that since the
plaintiff paid for the benefits, his foresight should not lessen





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS12-567&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924115329&pubNum=660&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924115329&pubNum=660&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924115329&pubNum=660&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&fi=co_pp_sp_660_910&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_660_910


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924115329&pubNum=660&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&fi=co_pp_sp_660_910&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_660_910


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS12-567&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZCNART6S1&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134206&pubNum=708&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1161


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134206&pubNum=708&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1161


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134206&pubNum=708&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1161


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961125484&pubNum=708&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1105&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1105


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961125484&pubNum=708&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1105&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1105


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961125484&pubNum=708&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1105&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1105


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974125653&pubNum=661&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974125653&pubNum=661&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975244567&pubNum=708&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975244567&pubNum=708&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965123089&pubNum=661&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965123089&pubNum=661&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS12-567&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976131169&pubNum=578&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976131169&pubNum=578&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976131169&pubNum=578&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976110556&pubNum=602&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976110556&pubNum=602&originatingDoc=I4ac6c67df7c111d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








Eastin v. Broomfield, 116 Ariz. 576 (1977)



570 P.2d 744



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 9



the tortfeasor's liability nor should the plaintiff be penalized
for his purchase of increased protection.



The validity of these rationales has been questioned by
commentators. Comment, An Analysis of State Legislative
Response to the Medical Malpractice Crisis, 1975 Duke
L.J. 1417, 1447-1450; see 2 Harper & James, The Law of
Torts s 25.22 (1956). Several legislatures have abrogated
the collateral source rule in medical malpractice actions
by enacting provisions which make evidence of collateral
payments to the plaintiff admissible at trial. See, e. g.,
Cal.Civil Code s 3333.1 and statutes of other states cited in
Comment, supra. In a day of increased insurance protection,
this rule has allowed plaintiffs to effectuate double and even
triple recovery as a result of injuries received by them.



The petitioners contend that provisions of the Arizona
Medical Malpractice Act, A.R.S. s 12-561, et seq., abolishing
the collateral source rule, is unconstitutional in that it (a) is
a special law, (b) is a limitation on damages, and (c) denies
equal protection of the laws.



*584  **752  a. Are the panel provisions and the collateral
source evidentiary rules “special laws” enacted in violation
of Arizona Constitution, Art. IV, Part 2, s 19?



Art. IV, Part 2, s 19 provides:
“Section 19. No local or special laws shall be enacted in any
of the following cases, that is to say:



“3. Changing rules of evidence.



“5. Regulating the practice of courts of justice.



“6. Limitation of civil actions * * *.



“13. Granting to any corporation, association, or individual,
any special or exclusive privileges, immunities, or
franchises.”



This article “was patterned after those which occurred
in many state constitutions in the late nineteenth century
following a proliferation of special and local laws in post-
Civil War legislatures.” Jones v. State Board of Medicine, 97
Idaho 859, 876, 555 P.2d 399, 416 (1976). In Jones, the Idaho
Supreme Court stated that the “purpose of such constitutional
provisions was ‘to prevent legislation bestowing favors on
preferred groups or localities.’ ” 97 Idaho at 876, 555 P.2d at
416, quoting State Ex Rel. Idaho State Park Board v. City of
Boise, 95 Idaho 380, 383, 509 P.2d 1301, 1304 (1973).



[10]  The “special” laws proscribed by Art. IV must be
contrasted with “ general” laws which are permissible. A law
is “general” if it confers rights and privileges or imposes
restrictions upon all persons of a given class. Schrey v.
Allison Steel Mfg. Co., 75 Ariz. 282, 255 P.2d 604 (1953).
This court has defined a “general” law as follows:
“Laws operating uniformly upon all of a class, when the
classification has a basis founded in reason, are not obnoxious
to any constitutional provision with which we are familiar.
Legislation of the kind is common and often necessary.
The legislative judgment in all such matters, unless palpably
arbitrary, is controlling upon the courts.” Hazas v. State, 25
Ariz. 453, 458, 219 P. 229, 231 (1923).



[11]  We believe that the legislature has the right to abolish
the collateral source rule as it affects medical malpractice
cases just as it has done in the workmen's compensation field.
Ruth v. Industrial Commission,107 Ariz. 572, 490 P.2d 828
(1971).



The Arizona Medical Malpractice Act, A.R.S. s 12-561, et
seq., operates alike upon all of a given class, i. e., health
care providers and persons suing them. Such a classification
is reasonable. Landgraff v. Wagner, 26 Ariz.App. 49, 546
P.2d 26 (1976). The Act was a legislative response to
the difficulties faced by doctors and hospitals in obtaining
insurance coverage at reasonable rates. We believe the Act is
a general law and does not violate Art. IV, Part 2, s 19 of the
Arizona Constitution.



b. Limitation on damages.
[12]  Petitioner contends, however, that abolition of the



collateral source evidentiary rule constitutes a statutory
limitation on damages in contravention of Ariz.Const., Art.
II, s 31, and Art. XVIII, s 6.



Ariz.Const., Art. II, s 31 states:
“* * * Damages for death or personal injuries



“Section 31. No law shall be enacted in this State limiting the
amount of damages to be recovered for causing the death or
injury of any person.”



Ariz.Const., Art. XVIII, s 6 states:
“* * * Recovery of damages for injuries
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“Section 6. The right of action to recover damages for injuries
shall never be abrogated, and the amount recovered shall not
be subject to any statutory limitation.”



The petitioners contend that A.R.S. s 12-565(A) and (B)
constitute a statutory limitation on damages because the
statute “specifically invite(s) the jury to consider damages
claimed by the plaintiff in light of collateral benefits
received.” We do not agree that A.R.S. s 12-565 limits the
amount of damages recoverable.



*585  **753  The purpose of this rule is to inform the
fact finder of the true extent of the plaintiff's economic loss
in order to avoid the inequity of windfall recoveries. The
resulting judgments will no doubt reflect a set-off for the
benefits the plaintiff has already received and these lower
judgments would be reflected in lower malpractice insurance
premiums, one of the objectives of the legislation. It should
be noted that admission into evidence of plaintiffs' collateral
benefits in no way guarantees any reduction in the damages
awarded by the trier of fact. The jury may still choose to
ignore the collateral benefits in making its decision as to the
damages sustained by the plaintiffs.



c. Equal protection and due process.
[13]  The petitioners further contend that the abrogation of



the collateral source evidentiary rule, A.R.S. s 12-565(A),
in conjunction with the non-admissibility of the health care
provider's liability insurance coverage, A.R.S. s 12-569,
arbitrarily precludes the petitioners from recovering certain
expenses that all other tort claimants are entitled to and
denies them fundamental due process and equal protection
of the laws. The petitioners cite Simon v. St. Elizabeth
Medical Center, supra, and Graley v. Satayatham,74 Ohio
Op.2d 316, 343 N.E.2d 832 (C.P.1976). The Ohio courts
held that Sec. 2307.42(B) (Ohio Revised Code) of the Ohio
Malpractice Law, which required malpractice complaints to
list all benefits of any kind paid or payable to the claimant as
a result of the incident forming the basis of the medical claim,
denied the malpractice plaintiff the equal protection of the
laws. There was “ no compelling governmental interest” for
this “separate and unequal treatment,” said the Graley court,
because the “extending of special litigation benefits to the
medical profession” could cause a decline in the quality of
health care if that profession is held less accountable than
formerly to the public. 343 N.E.2d at 838.



We do not agree. Abolition of the collateral source rule does
not deprive the medical malpractice claimant of any property
interest accorded protection by the due process clause of the
United States Constitution. Nor is the application of the rule
only to malpractice actions so arbitrary and unreasonable as
to deny to medical malpractice claimants equal protection of
the laws. The rule was intended by the legislature to give
the jury the true extent of damages sustained by the plaintiff
thereby. By scaling down the size of jury verdicts by the
amount of collateral benefits the plaintiff may have received,
the legislature could reasonably assume that a reduction in
premiums would follow. This was one of the reasons for the
Act. The legislature is entitled to proceed “one step at a time,
addressing itself to the phase of the problem which seems
most acute to the legislative mind.” Williamson v. Lee Optical
Co., 348 U.S. 483, 489, 75 S.Ct. 461, 465, 99 L.Ed. 563, 573
(1955).



6. Is the $2,000 cost bond unconstitutional?



The Arizona Constitution, Art. II, provides:
“s 13. Equal privileges and immunities



“Section 13. No law shall be enacted granting to any
citizen, class of citizens, or corporation other than municipal,
privileges or immunities which, upon the same terms, shall
not equally belong to all citizens or corporations.”



[14]  This clause commands that “all citizens of our State,
regardless of their financial status, must be afforded an equal
opportunity to the courts and an equal opportunity to appeal.”
Hampton v. Chatwin, 109 Ariz. 98, 99, 505 P.2d 1037, 1038
(1973).



[15]  If the medical liability review panel finds for the
defendant and the plaintiff proceeds with litigation against
the defendant, A.R.S. s 12-567(I) imposes the requirement
of a $2,000 cost bond secured by cash or its equivalent to
be posted by the plaintiff payable to the defendant for the
defendant's assessed costs and attorney's fees if the plaintiff
does not prevail in the final judgment. The same bond applies
to the defendant if the defendant proceeds to trial after the
panel finds for the plaintiff. A.R.S. s 12-567(J).



*586  **754  A.R.S. s 12-567(K) authorizes the presiding
judge, upon motion, to reduce the amount of the bond upon
a determination that the party required to post the bond is
indigent, “or upon other just cause.” However, the judge
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“may not eliminate the requirement of the bond.” A.R.S. s
12-567(I) makes payment of the bond a condition precedent
to maintaining a malpractice action in the superior court: “If
such bond is not posted before the plaintiff proceeds further
in the action, the action shall be dismissed.”



A.R.S. s 12-567(K) prohibits the presiding judge from
waiving the bond requirement altogether. As to the indigent,
the statute violates the Arizona constitutional privileges and
immunities clause, Art. II, s 13, by denying access to the
courts. As to the non-indigent, it places a heavier burden upon
his access to the court and therefore violates the same clause
of the Arizona Constitution. Hampton v. Chatwin, supra.



B. ABUSE OF DISCRETION



1. Could Dr. Palmer testify?



At the hearing before the panel, the petitioners called Dr. John
Palmer, a medical doctor, to testify as to the standard of care
required of Dr. Gerchick, a Doctor of Osteopathy. Dr. Palmer
was not allowed to testify because he was not of the same
school of health care as the defendant.



It is generally held that a practitioner of one school of
health care is not competent to testify as an expert in a
malpractice action against a practitioner of another discipline
of health care. (See Annot. 85 A.L.R.2d 1022) An exception
is recognized by some jurisdictions where the testimony
indicates the two schools follow the same standards and a
breach of that standard by a member of one school would be
a breach by a member of the other school. James v. Falk, 226
Or. 535, 360 P.2d 546 (1961); Korljan v. Johnson, 96 Ariz.
25, 391 P.2d 584 (1964). Petitioners contend that the standard
for the use of drugs is the same and that it was apparent
that medical doctors and osteopathic doctors follow the same
procedure, consult the same sources, The Pharmacological
Basis of Therapeutics, and have the same standards.
[16]  [17]  While we might be persuaded to sustain the



admission of Dr. Palmer's testimony based upon a recitation
of the facts as stated in the pleadings filed in this court,
the record before us does not indicate that it was an abuse
of discretion to exclude the evidence before the panel. The
admissibility of expert testimony is a question for the judge
or, in this case, the panel. State v. Kelly, 111 Ariz. 181, 526
P.2d 720 (1974), cert. denied, 420 U.S. 935, 95 S.Ct. 1143,



43 L.Ed.2d 411 (1975). We cannot state it was an abuse of
that discretion to not allow Dr. Palmer to testify.



2. Failure to resubmit to a new panel.
[18]  Petitioners further contend that the trial court erred



in not providing for a completely new panel after the first
doctor member was disqualified. We do not agree. There is
no indication that the disqualified doctor prejudiced the other
members of the panel. A substitute was provided and the
reconstituted panel heard the matter. We find no error.



C. DISPOSITION



[19]  Having found that the provision of the statute requiring
a $2,000 bond to be unconstitutional, this does not mean that
we must find the entire statute unconstitutional. We have
stated:
“* * * it is well settled in this state that where the valid
parts of a statute are effective and enforceable standing alone
and independent of those portions declared unconstitutional,
the court will not disturb the valid law if the valid and
invalid portions are not so intimately connected as to raise
the presumption the legislature would not have enacted
one without the other, and the invalid portion was not the
inducement of the act.” Selective Life Ins. Co. v. Equitable
Life Assurance Society of U.S., 101 Ariz. 594, 599, 422 P.2d
710, 715 (1967). See also Millet v. Frohmiller, 66 Ariz. 339,
188 P.2d 457 (1948); State v. Coursey, 71 Ariz. 227, 225 P.2d
713 (1950).



**755  *587  The rest of the statute being a workable entity
without the $2,000 bond requirement, the statute stands.



The matter is remanded to the trial court for further action
consistent with this opinion.



STRUCKMEYER, V. C. J., and HAYS, HOLOHAN and
GORDON, JJ., concur.



All Citations
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Synopsis
Background: Plaintiff, a German citizen of Lebanese
descent, brought action, pursuant to Bivens and the Alien
Tort Statute (ATS), against former Director of the Central
Intelligence Agency (CIA) and others, alleging that he
was illegally detained as part of the CIA's “extraordinary
rendition” program, tortured, and subjected to other inhumane
treatment. After granting Government's motion to intervene,
the United States District Court for the Eastern District
of Virginia, T.S. Ellis, III, J., 437 F.Supp.2d 530, granted
Government's motion to dismiss. Plaintiff appealed.



Holdings: The Court of Appeals, King, Circuit Judge, held
that:



[1] state secrets privilege applied to discovery sought by
plaintiff, and



[2] dismissal was required as plaintiff's claims and
Government's defenses could not be fairly litigated without
disclosure of state secrets.



Order affirmed.



West Headnotes (21)



[1] Federal Courts
Dismissal or nonsuit in general



Federal Courts
Public records or information



Court of Appeals reviews de novo a district
court's legal determinations involving state
secrets, including its decision to grant dismissal
of a complaint on state secrets grounds.



Cases that cite this headnote



[2] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



Under the state secrets doctrine, the United
States may prevent the disclosure of information
in a judicial proceeding if there is a reasonable
danger that such disclosure will expose military
matters which, in the interest of national security,
should not be divulged.



2 Cases that cite this headnote



[3] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



Although the state secrets privilege was
developed at common law, it performs a function
of constitutional significance, because it allows
the executive branch to protect information
whose secrecy is necessary to its military and
foreign-affairs responsibilities.



4 Cases that cite this headnote
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[4] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



A court faced with a state secrets privilege
question is obliged to resolve the matter by use
of a three-part analysis: at the outset, the court
must ascertain that the procedural requirements
for invoking the state secrets privilege have been
satisfied; second, the court must decide whether
the information sought to be protected qualifies
as privileged under the state secrets doctrine; and
finally, if the subject information is determined
to be privileged, the ultimate question to be
resolved is how the matter should proceed in
light of the successful privilege claim.



7 Cases that cite this headnote



[5] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



The state secrets privilege must be asserted by
the United States; it belongs to the Government
and can neither be claimed nor waived by a
private party.



2 Cases that cite this headnote



[6] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



To invoke the state secrets privilege, there must
be a formal claim of privilege, lodged by the
head of the department which has control over
the matter.



4 Cases that cite this headnote



[7] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



In invoking the state secrets privilege, the
formal claim of privilege, lodged by the head



of the department which has control over the
matter, may be made only after actual personal
consideration by that officer.



2 Cases that cite this headnote



[8] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



After a court has confirmed that the procedural
prerequisites for invoking the state secrets
privilege are satisfied, it must determine whether
the information that the United States seeks to
shield is a state secret, and thus privileged from
disclosure; this inquiry is a difficult one, for
it pits the judiciary's search for truth against
the Executive's duty to maintain the nation's
security.



2 Cases that cite this headnote



[9] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



A court evaluating a claim of state secret
privilege must do so without forcing a disclosure
of the very thing the privilege is designed to
protect.



Cases that cite this headnote



[10] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



A court is obliged to honor the Executive's
assertion of the state secret privilege if it is
satisfied, from all the circumstances of the case,
that there is a reasonable danger that compulsion
of the evidence will expose military matters
which, in the interest of national security, should
not be divulged; in assessing the risk that such
a disclosure might pose to national security, a
court is obliged to accord the utmost deference
to the responsibilities of the executive branch
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and its reasons, both constitutional and practical
ones.



3 Cases that cite this headnote



[11] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



In those situations where the state secrets
privilege has been invoked because disclosure
risks impairing foreign relations, the President's
assessment of the diplomatic situation is entitled
to great weight.



Cases that cite this headnote



[12] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



The Executive bears the burden of satisfying a
reviewing court that the Reynolds reasonable-
danger standard for invoking the state secret
privilege is met.



Cases that cite this headnote



[13] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



After information has been determined to be
privileged under the state secrets doctrine, it is
absolutely protected from disclosure, even for
the purpose of in camera examination by the
court; no attempt is made to balance the need for
secrecy of the privileged information against a
party's need for the information's disclosure, as
a court's determination that a piece of evidence
is a privileged state secret removes it from the
proceedings entirely.



1 Cases that cite this headnote



[14] Federal Civil Procedure
State secret privilege



If a proceeding involving state secrets can be
fairly litigated without resort to the privileged
information, it may continue, but if the
circumstances make clear that sensitive military
secrets will be so central to the subject matter
of the litigation that any attempt to proceed
will threaten disclosure of the privileged matters,
dismissal is the proper remedy.



3 Cases that cite this headnote



[15] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



State secrets privilege applied to discovery
sought in action brought by plaintiff allegedly
illegally detained by the Central Intelligence
Agency (CIA) as part of its “extraordinary
rendition” program; even marshalling evidence
necessary to establish a prima facie case of
claims under Bivens and Alien Tort Statute
(ATS) would implicate privileged state secrets,
as plaintiff would need to rely on witnesses
whose identities had to remain confidential in the
interest of national security, and defenses that
plaintiff was not subject to alleged treatment, that
defendants were not involved in treatment, and
that the nature of any involvement did not give
rise to liability also would require disclosure of
information regarding the means and methods
by which the CIA gathered intelligence. 28
U.S.C.A. § 1350.



3 Cases that cite this headnote



[16] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



For purposes of the analysis of a claim of state
secrets privilege, the “central facts” and “very
subject matter” of an action are those facts
that are essential to prosecuting the action or
defending against it.



1 Cases that cite this headnote
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[17] Federal Civil Procedure
State secret privilege



Dismissal of plaintiff's claims, that he was
illegally detained as part of the Central
Intelligence Agency's (CIA) “extraordinary
rendition” program, was required as his claims
and Government's defenses could not be fairly
litigated without disclosure of secrets absolutely
protected by the United States' state secrets
privilege.



5 Cases that cite this headnote



[18] Federal Civil Procedure
State secret privilege



Even assuming that the state secrets privilege
did not apply to information that media outlets
had published concerning Central Intelligence
Agency's (CIA) rendition program in general
and plaintiff's alleged rendition, dismissal of
plaintiff's complaint, alleging claims pursuant to
Bivens and the Alien Tort Statute (ATS), was
proper, as the public information did not include
the facts that were central to litigating plaintiff's
action; rather, those central facts, including the
CIA means and methods that formed the subject
matter of plaintiff's claim, remained state secrets.
28 U.S.C.A. § 1350.



2 Cases that cite this headnote



[19] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



After determining that state secrets privilege
applied to discovery sought in action brought
by plaintiff allegedly illegally detained by the
Central Intelligence Agency (CIA) as part of its
“extraordinary rendition” program, district court
not should have jeopardized the security which
the privilege was meant to protect by receiving
all the state secrets evidence in camera and
under seal, providing plaintiff's counsel access to
it pursuant to a nondisclosure agreement, after
arranging for necessary security clearances, and
then conducting an in camera trial.
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[20] Privileged Communications and
Confidentiality



Classified information;  state secrets; 
 military secrets



The state secrets doctrine does not represent a
surrender of judicial control over access to the
courts.



3 Cases that cite this headnote



[21] Federal Civil Procedure
State secret privilege



Dismissal on state secrets grounds is appropriate
only in a narrow category of disputes.



Cases that cite this headnote
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Before KING, SHEDD, and DUNCAN, Circuit Judges.



Opinion



Affirmed by published opinion. Judge KING wrote the
opinion, in which Judge SHEDD and Judge DUNCAN
joined.



KING, Circuit Judge.



Khaled El–Masri appeals from the dismissal of his civil action
against former Director of Central Intelligence George Tenet,
three corporate defendants, ten unnamed employees of the
Central Intelligence Agency (the “CIA”), and ten unnamed



employees of the defendant corporations. 1  In his Complaint
in the Eastern District of Virginia, El–Masri alleged that the
defendants were involved in a CIA operation in which he
was detained and interrogated in violation of his rights under
the Constitution and international law. The United States
intervened as a defendant in the district court, asserting that
El–Masri's civil action could not proceed because it posed an
unreasonable *300  risk that privileged state secrets would
be disclosed. By its Order of May 12, 2006, the district court
agreed with the position of the United States and dismissed
El–Masri's Complaint. See El–Masri v. Tenet, 437 F.Supp.2d
530, 541 (E.D.Va.2006) (the “Order”). On appeal, El–Masri
contends that the district court misapplied the state secrets
doctrine and erred in dismissing his Complaint. As explained
below, we affirm.



I.



A.



On December 6, 2005, El–Masri, a German citizen of
Lebanese descent, filed his Complaint in this case, alleging,
in substance, as follows: on December 31, 2003, while
travelling in Macedonia, he was detained by Macedonian law
enforcement officials; after twenty-three days in Macedonian
custody, he was handed over to CIA operatives, who flew him
to a CIA-operated detention facility near Kabul, Afghanistan;
he was held in this CIA facility until May 28, 2004, when
he was transported to Albania and released in a remote area;
and Albanian officials then picked him up and took him
to an airport in Tirana, Albania, from which he travelled
to his home in Germany. The Complaint asserted that El–
Masri had not only been held against his will, but had



also been mistreated in a number of other ways during
his detention, including being beaten, drugged, bound, and
blindfolded during transport; confined in a small, unsanitary
cell; interrogated several times; and consistently prevented
from communicating with anyone outside the detention
facility, including his family or the German government. El–
Masri alleged that his detention and interrogation were



carried out pursuant to an
unlawful policy and practice devised
and implemented by defendant
Tenet known as “extraordinary
rendition”: the clandestine abduction
and detention outside the United
States of persons suspected of
involvement in terrorist activities, and
their subsequent interrogation using
methods impermissible under U.S. and
international laws.



Complaint ¶ 3.



According to the Complaint, the corporate defendants
provided the CIA with an aircraft and crew to transport El–
Masri to Afghanistan, pursuant to an agreement with Director
Tenet, and they either knew or reasonably should have known
that “Mr. El–Masri would be subjected to prolonged arbitrary
detention, torture and cruel, inhuman, or degrading treatment
in violation of federal and international laws during his
transport to Afghanistan and while he was detained and
interrogated there.” Complaint ¶ 61. El–Masri also alleges
that CIA officials “believed early on that they had the wrong
person,” and that Director Tenet was notified in April 2004
that “the CIA had detained the wrong person” in El–Masri.
Id. ¶ 43.



The Complaint alleged three separate causes of action. The
first claim was against Director Tenet and the unknown CIA
employees, pursuant to Bivens v. Six Unknown Named Agents
of Federal Bureau of Narcotics, 403 U.S. 388, 91 S.Ct.
1999, 29 L.Ed.2d 619 (1971), for violations of El–Masri's
Fifth Amendment right to due process. Specifically, El–
Masri contends that Tenet and the defendant CIA employees
contravened the Due Process Clause's prohibition against
subjecting anyone held in United States custody to treatment
that shocks the conscience or depriving a person of liberty
in the absence of legal process. El–Masri's second cause of
action was initiated pursuant to the Alien Tort Statute (the
“ATS”), and alleged that each of the defendants had *301
contravened the international legal norm against prolonged
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arbitrary detention. The third cause of action was also asserted
under the ATS, and maintained that each defendant had
violated international legal norms prohibiting cruel, inhuman,
or degrading treatment.



On March 8, 2006, the United States filed a Statement of
Interest in the underlying proceedings, pursuant to 28 U.S.C.



§ 517, and interposed a claim of the state secrets privilege. 2



The then Director of the CIA, Porter Goss, submitted two
sworn declarations to the district court in support of the state
secrets privilege claim. The first declaration was unclassified,
and explained in general terms the reasons for the United
States' assertion of privilege. The other declaration was
classified; it detailed the information that the United States
sought to protect, explained why further court proceedings
would unreasonably risk that information's disclosure, and
spelled out why such disclosure would be detrimental to the
national security (the “Classified Declaration”). Along with
its Statement of Interest, the United States filed a motion
to stay the district court proceedings pending resolution of
its privilege claim; the next day, March 9, 2006, the court
granted the requested stay. On March 13, 2006, the United
States formally moved to intervene as a defendant in the
district court proceedings. Contemporaneous with seeking to
intervene as a defendant, the United States moved to dismiss
the Complaint, contending that its interposition of the state
secrets privilege precluded the litigation of El–Masri's causes
of action.



El–Masri responded that the state secrets doctrine did not
necessitate dismissal of his Complaint, primarily because
CIA rendition operations, including El–Masri's alleged
rendition, had been widely discussed in public forums.
In support of this contention, Steven Macpherson Watt,
a human rights adviser to the American Civil Liberties
Union, filed a sworn declaration in the district court,
dated April 7, 2006, in which he asserted that United
States officials—including Secretary of State Condoleezza
Rice, White House Press Secretary Scott McClellan, and
Directors Tenet and Goss—had publicly acknowledged



that the United States had conducted renditions. 3  Watt
also observed that international human rights organizations
had issued statements on various United States rendition
operations, including El–Masri's alleged rendition, and that
at least one such release had described the use of privately
owned aircraft in the renditions of El–Masri and others.
Additionally, according to Watt, the European Parliament and
the Council of Europe had commenced investigations into
possible European cooperation in United States renditions,



and similar inquiries were pending in eighteen European
countries.



Watt further asserted that “[m]edia reports on the rendition
program generally, and Mr. El–Masri's rendition specifically,
are too numerous to assemble.” Watt Declaration ¶ 26.
According to Watt, these media reports revealed the existence
of secret CIA detention facilities where some rendition
subjects were held, as well as the United States' “modus
operandi” for conducting renditions: “masked men in an
unmarked jet seize their target, cut off his clothes, put him
in a blindfold and jumpsuit, *302  tranquilize him and
fly him away.” Id. ¶ 26(vi). And, Watt represented, the
news media had documented some of the details of El–
Masri's alleged rendition, including the underlying “decision-
making process” and the roles of the German and Macedonian
governments. Id. ¶ 26(viii).



On May 12, 2006, after receiving the parties' memoranda and
declarations, and after oral argument of the matter, the district
court concluded that the claim of the state secrets privilege
was valid, and that, “given the application of the privilege
to this case, the United States' motion to dismiss must be ...
granted.” See Order, 437 F.Supp.2d at 541. El–Masri has
appealed from the Order and corresponding judgment of
dismissal, and we possess jurisdiction pursuant to 28 U.S.C.
§ 1291.



B.



[1]  We review de novo a district court's “legal
determinations involving state secrets,” including its decision
to grant dismissal of a complaint on state secrets grounds.
Sterling v. Tenet, 416 F.3d 338, 342 (4th Cir.2005).



C.



In the period after the district court's dismissal of El–
Masri's Complaint, his alleged rendition—and the rendition
operations of the United States generally—have remained
subjects of public discussion. In El–Masri's view, two
additions to the body of public information on these topics
are especially significant in this appeal. First, on June 7,
2006, the Council of Europe released a draft report on
alleged United States renditions and detentions involving
the Council's member countries. This report concluded that
El–Masri's account of his rendition and confinement was
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substantially accurate. Second, on September 6, 2006, in a
White House address, President Bush publicly disclosed the
existence of a CIA program in which suspected terrorists
are detained and interrogated at locations outside the United
States. The President declined, however, to reveal any of this
CIA program's operational details, including the locations or
other circumstances of its detainees' confinement.



II.



El–Masri maintains on appeal that the district court
misapplied the state secrets doctrine in dismissing his
Complaint without requiring any responsive pleadings from
the defendants or permitting any discovery to be conducted.
Importantly, El–Masri does not contend that the state secrets
privilege has no role in these proceedings. To the contrary,
he acknowledges that at least some information important
to his claims is likely to be privileged, and thus beyond
his reach. But he challenges the court's determination that
state secrets are so central to this matter that any attempt
at further litigation would threaten their disclosure. As
explained below, we conclude that the district court correctly
assessed the centrality of state secrets in this dispute. We
therefore affirm its Order and the dismissal of El–Masri's
Complaint.



A.



1.



[2]  Under the state secrets doctrine, the United States may
prevent the disclosure of information in a judicial proceeding
if “there is a reasonable danger” that such disclosure “will
expose military matters which, in the interest of national
security, should not be divulged.” United States v. Reynolds,
345 U.S. 1, 10, 73 S.Ct. 528, 97 L.Ed. 727 (1953). Reynolds,
the Supreme Court's leading decision on the state secrets
privilege, established the doctrine in its modern form. There,
an Air Force B– *303  29 bomber had crashed during testing
of secret electronic equipment, killing three civilian observers
who were on board. Their widows sued the United States
under the Federal Tort Claims Act, and they sought discovery
of certain Air Force documents relating to the crash. The
Air Force refused to disclose the documents and filed a
formal “Claim of Privilege,” contending that the plane had
been on “a highly secret mission of the Air Force,” and



that disclosure of the requested materials would “seriously
hamper[ ] national security, flying safety and the development
of highly technical and secret military equipment.” Id. at 4–
5, 73 S.Ct. 528.



The Court sustained the Air Force's refusal to disclose
the documents sought by the plaintiffs, concluding that the
officials involved had properly invoked the “privilege against
revealing military secrets.” 345 U.S. at 6–7, 73 S.Ct. 528.
This state secrets privilege, the Court observed, was “well
established in the law of evidence.” Id. The Court relied in
part on Greenleaf's classic evidence treatise, which traced
the recognition of a privilege for state secrets to the 1807
treason trial of Aaron Burr. See I Simon Greenleaf & John
Henry Wigmore, A Treatise on the Law of Evidence § 251
n.5 (16th ed. 1899); United States v. Burr, 25 F. Cas. 30, 37
(Marshall, Circuit Justice, C.C.D. Va. 1807) (No. 14,692D)
(observing that, in appropriate circumstances, government
may refuse to disclose confidential state matters in judicial
proceedings). The Reynolds Court also reviewed a long line
of decisions, both American and English, that had recognized
and refined a privilege for state secrets. These included
Totten v. United States, where, in 1875, the Supreme Court
affirmed the dismissal of an action for breach of a secret
espionage contract, concluding that “public policy forbids the
maintenance of any suit in a court of justice, the trial of which
would inevitably lead to the disclosure of matters which the
law itself regards as confidential, and respecting which it will
not allow the confidence to be violated.” 92 U.S. 105, 107,
23 L.Ed. 605 (1875).



[3]  Although the state secrets privilege was developed
at common law, it performs a function of constitutional
significance, because it allows the executive branch to
protect information whose secrecy is necessary to its military
and foreign-affairs responsibilities. Reynolds itself suggested
that the state secrets doctrine allowed the Court to avoid
the constitutional conflict that might have arisen had the
judiciary demanded that the Executive disclose highly
sensitive military secrets. See 345 U.S. at 6, 73 S.Ct. 528.
In United States v. Nixon, the Court further articulated the
doctrine's constitutional dimension, observing that the state
secrets privilege provides exceptionally strong protection
because it concerns “areas of Art. II duties [in which] the
courts have traditionally shown the utmost deference to
Presidential responsibilities.” 418 U.S. 683, 710, 94 S.Ct.
3090, 41 L.Ed.2d 1039 (1974). The Nixon Court went on to
recognize that, to the extent an executive claim of privilege
“relates to the effective discharge of a President's powers,
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it is constitutionally based.” Id. at 711, 94 S.Ct. 3090.
Significantly, the Executive's constitutional authority is at its
broadest in the realm of military and foreign affairs. The
Court accordingly has indicated that the judiciary's role as
a check on presidential action in foreign affairs is limited.
See, e.g., Jama v. Immigration & Customs Enforcement,
543 U.S. 335, 348, 125 S.Ct. 694, 160 L.Ed.2d 708 (2005)
(recognizing judiciary's “customary policy of deference to the
President in matters of foreign affairs”); Chi. & S. Air Lines,
Inc. v. Waterman S.S. Corp., 333 U.S. 103, 111, 68 S.Ct.
431, 92 L.Ed. 568 (1948) (prescribing limited judicial *304
role in foreign policy matters, especially those involving
“information properly held secret”). Moreover, both the
Supreme Court and this Court have recognized that the
Executive's constitutional mandate encompasses the authority
to protect national security information. See Dep't of the Navy
v. Egan, 484 U.S. 518, 527, 108 S.Ct. 818, 98 L.Ed.2d 918
(1988) (observing that “authority to protect [national security]
information falls on the President as head of the Executive
Branch and as Commander in Chief”); United States v.
Marchetti, 466 F.2d 1309, 1315 (4th Cir.1972) (“Gathering
intelligence information and the other activities of the
[CIA], including clandestine affairs against other nations,
are all within the President's constitutional responsibility for
the security of the Nation as the Chief Executive and as
Commander in Chief of our Armed forces.”). The state secrets
privilege that the United States has interposed in this civil
proceeding thus has a firm foundation in the Constitution, in
addition to its basis in the common law of evidence.



2.



[4]  A court faced with a state secrets privilege question is
obliged to resolve the matter by use of a three-part analysis.
At the outset, the court must ascertain that the procedural
requirements for invoking the state secrets privilege have
been satisfied. Second, the court must decide whether the
information sought to be protected qualifies as privileged
under the state secrets doctrine. Finally, if the subject
information is determined to be privileged, the ultimate
question to be resolved is how the matter should proceed in
light of the successful privilege claim.



a.



[5]  [6]  [7]  The procedural requirements for invoking the
state secrets privilege are set forth in Reynolds, which derived



them largely from prior decisions on the subject. First, the
state secrets privilege must be asserted by the United States.
See 345 U.S. at 7, 73 S.Ct. 528. It “belongs to the Government
and ... can neither be claimed nor waived by a private party.”
Id. Second, “[t]here must be a formal claim of privilege,
lodged by the head of the department which has control over
the matter.” Id. at 7–8, 73 S.Ct. 528. Third, the department
head's formal privilege claim may be made only “after actual
personal consideration by that officer.” Id. at 8, 73 S.Ct. 528.
Reynolds emphasized that the state secrets privilege “is not
to be lightly invoked,” and the foregoing constraints on its
assertion give practical effect to that principle. Id. at 7, 73
S.Ct. 528.



b.



[8]  [9]  After a court has confirmed that the Reynolds
procedural prerequisites are satisfied, it must determine
whether the information that the United States seeks to
shield is a state secret, and thus privileged from disclosure.
This inquiry is a difficult one, for it pits the judiciary's
search for truth against the Executive's duty to maintain the
nation's security. The Reynolds Court recognized this tension,
observing that “[j]udicial control over the evidence in a case
cannot be abdicated to the caprice of executive officers”—no
matter how great the interest in national security—but that the
President's ability to preserve state secrets likewise cannot be
placed entirely at the mercy of the courts. 345 U.S. at 9–10, 73
S.Ct. 528. Moreover, a court evaluating a claim of privilege
must “do so without forcing a disclosure of the very thing the
privilege is designed to protect.”



[10]  [11]  The Reynolds Court balanced those concerns
by leaving the judiciary *305  firmly in control of deciding
whether an executive assertion of the state secrets privilege
is valid, but subject to a standard mandating restraint in the
exercise of its authority. A court is obliged to honor the
Executive's assertion of the privilege if it is satisfied, “from
all the circumstances of the case, that there is a reasonable
danger that compulsion of the evidence will expose military
matters which, in the interest of national security, should not
be divulged.” Reynolds, 345 U.S. at 10, 73 S.Ct. 528. In
assessing the risk that such a disclosure might pose to national
security, a court is obliged to accord the “utmost deference”
to the responsibilities of the executive branch. Nixon, 418
U.S. at 710, 94 S.Ct. 3090. Such deference is appropriate
not only for constitutional reasons, but also practical ones:
the Executive and the intelligence agencies under his control
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occupy a position superior to that of the courts in evaluating
the consequences of a release of sensitive information. In the
related context of confidentiality classification decisions, we
have observed that “[t]he courts, of course, are ill-equipped
to become sufficiently steeped in foreign intelligence matters
to serve effectively in the review of secrecy classifications in
that area.” United States v. Marchetti, 466 F.2d 1309, 1318
(4th Cir.1972). The executive branch's expertise in predicting
the potential consequences of intelligence disclosures is
particularly important given the sophisticated nature of
modern intelligence analysis, in which “[t]he significance
of one item of information may frequently depend upon
knowledge of many other items of information,” and “[w]hat
may seem trivial to the uninformed, may appear of great
moment to one who has a broad view of the scene and may
put the questioned item of information in its proper context.”
Id. In the same vein, in those situations where the state
secrets privilege has been invoked because disclosure risks
impairing our foreign relations, the President's assessment of
the diplomatic situation is entitled to great weight.



[12]  The Executive bears the burden of satisfying a
reviewing court that the Reynolds reasonable-danger standard
is met. A court considering the Executive's assertion of the
state secrets privilege, however, must take care not to “forc[e]
a disclosure of the very thing the privilege is designed to
protect” by demanding more information than is necessary.
Reynolds, 345 U.S. at 8, 73 S.Ct. 528. Frequently, the
explanation of the department head who has lodged the
formal privilege claim, provided in an affidavit or personal
declaration, is sufficient to carry the Executive's burden. See,
e.g., Sterling v. Tenet, 416 F.3d 338, 345 (4th Cir.2005)
(relying on declarations of CIA Director); Reynolds, 345
U.S. at 5, 73 S.Ct. 528 (relying on Claim of Privilege by
Secretary of Air Force and affidavit of Air Force Judge
Advocate General). In some situations, a court may conduct
an in camera examination of the actual information sought
to be protected, in order to ascertain that the criteria set
forth in Reynolds are fulfilled. See Sterling, 416 F.3d at
345. The degree to which such a reviewing court should
probe depends in part on the importance of the assertedly
privileged information to the position of the party seeking it.
See Reynolds, 345 U.S. at 11, 73 S.Ct. 528. “Where there is
a strong showing of necessity, the claim of privilege should
not be lightly accepted....” Id. On the other hand, “even
the most compelling necessity cannot overcome the claim
of privilege if the court is ultimately satisfied that military
secrets are at stake.” Id. Indeed, in certain circumstances a
court may conclude that an explanation by the Executive of



why a question cannot be answered would itself create an
unacceptable danger of injurious disclosure. See  *306  id.
at 9, 73 S.Ct. 528. In such a situation, a court is obliged
to accept the executive branch's claim of privilege without
further demand. See id.



[13]  After information has been determined to be privileged
under the state secrets doctrine, it is absolutely protected from
disclosure—even for the purpose of in camera examination by
the court. On this point, Reynolds could not be more specific:
“When ... the occasion for the privilege is appropriate, ... the
court should not jeopardize the security which the privilege
is meant to protect by insisting upon an examination of the
evidence, even by the judge alone, in chambers.” 345 U.S. at
10, 73 S.Ct. 528. Moreover, no attempt is made to balance the
need for secrecy of the privileged information against a party's
need for the information's disclosure; a court's determination
that a piece of evidence is a privileged state secret removes it
from the proceedings entirely. See id. at 11, 73 S.Ct. 528.



c.



[14]  The effect of a successful interposition of the state
secrets privilege by the United States will vary from case
to case. If a proceeding involving state secrets can be
fairly litigated without resort to the privileged information,
it may continue. But if “ ‘the circumstances make clear that
sensitive military secrets will be so central to the subject
matter of the litigation that any attempt to proceed will
threaten disclosure of the privileged matters,’ dismissal is
the proper remedy.” Sterling, 416 F.3d at 348 (quoting DTM
Research, LLC v. AT & T Corp., 245 F.3d 327, 334 (4th
Cir.2001)). The Supreme Court has recognized that some
matters are so pervaded by state secrets as to be incapable
of judicial resolution once the privilege has been invoked.
See Totten, 92 U.S. at 107; Reynolds, 345 U.S. at 11 n.
26, 73 S.Ct. 528. Although Totten has come to primarily
represent a somewhat narrower principle—a categorical bar
on actions to enforce secret contracts for espionage—it rested,
as we have already observed, on the proposition that a
cause cannot be maintained if its trial would inevitably lead
to the disclosure of privileged information. See 92 U.S.
at 107. And in Reynolds, while concluding that dismissal
was unnecessary because the privileged information was
peripheral to the plaintiffs' action, the Court made clear
that where state secrets form the very subject matter of a
court proceeding, as in Totten, dismissal at the pleading
stage—“without ever reaching the question of evidence”—
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is appropriate. See 345 U.S. at 11 n. 26, 73 S.Ct. 528. In a
recent decision unanimously reaffirming Totten's validity, the
Supreme Court approvingly quoted Reynolds's discussion of
Totten as a matter in which dismissal on the pleadings was
appropriate because the very subject matter of the action was
a state secret. See Tenet v. Doe, 544 U.S. 1, 9, 125 S.Ct. 1230,
161 L.Ed.2d 82 (2005).



Our own decisions applying the state secrets privilege have
also recognized that, in certain proceedings, the unavailability
of privileged state secrets as evidence will necessarily lead to
dismissal. In Farnsworth Cannon, Inc. v. Grimes, an action
alleging tortious interference with a classified contract to
perform services for the Navy, our en banc Court affirmed
the district court's dismissal on state secrets grounds. See 635
F.2d 268 (4th Cir.1980). We reasoned that privileged secrets
were so central to the dispute that “[i]n an attempt to make
out a prima facie case during an actual trial, the plaintiff
and its lawyers would have every incentive to probe as close
to the core secrets as the trial judge would permit.” Id. at
281. “Such probing in open court,” we concluded, *307
“would inevitably be revealing,” and dismissal was therefore
warranted. Id.



In Fitzgerald v. Penthouse International, Ltd., in 1985, we
affirmed the district court's dismissal, under the state secrets
doctrine, of an action alleging that a magazine article on
the Navy's classified marine mammal program had libelously
accused the plaintiff of espionage. See 776 F.2d 1236, 1237–
38 (4th Cir.1985). There, the Secretary of the Navy had filed
a public declaration asserting that the plaintiff's plan to call
witnesses with knowledge of the Navy's classified program
risked the disclosure of military secrets, since those witnesses
could be questioned about the secret information to which
they were privy. See id. at 1242. In addition, the Secretary
filed a separate, classified declaration that elaborated on his
reasons for asserting the state secrets privilege in the case. See



id. at 1243 n. 9. From all the circumstances, we concluded
that “there was simply no way this particular case could be
tried without compromising sensitive military secrets,” and
ruled that the district court had not erred in dismissing it. Id.
at 1243.



More recently, in our 2005 Sterling decision, we affirmed
the dismissal of a Title VII action initiated by an African–
American CIA officer alleging unlawful discriminatory
practices by CIA management. See 416 F.3d at 341. We
concluded that state secrets were so central to that proceeding
that it could not be litigated given the Executive's invocation



of the privilege. Id. at 346–48. The evidence in the dispute
would have consisted primarily of documents and testimony
regarding the assignments and performance evaluations of
CIA operatives, and many of the necessary witnesses were
individuals whose very identities were state secrets. Id. at
347–48. Indeed, as Judge Wilkinson explained, “the whole
object of the suit and of the discovery [was] to establish
a fact that is a state secret—namely, the methods and
operations of the Central Intelligence Agency.” Id. at 348
(internal quotation marks and citation omitted). In those
circumstances, dismissal was deemed appropriate.



Our sister circuits have likewise recognized that the
unavailability of privileged information may, in some
instances, necessarily lead to dismissal. See Kasza v.
Browner, 133 F.3d 1159, 1170 (9th Cir.1998) (affirming
dismissal, on state secrets grounds, of action alleging that Air
Force had unlawfully handled hazardous waste in classified
operating area); Black v. United States, 62 F.3d 1115, 1118–
19 (8th Cir.1995) (affirming dismissal, on state secrets
grounds, of action alleging that executive branch officials
had engaged in “campaign of harassment and psychological
attacks” against plaintiff); Bareford v. Gen. Dynamics Corp.,
973 F.2d 1138, 1140 (5th Cir.1992) (affirming dismissal, on
state secrets grounds, of action alleging manufacturing and
design defects in military weapons system); Halkin v. Helms,
690 F.2d 977, 981 (D.C.Cir.1982) (affirming dismissal,
on state secrets grounds, of action alleging unlawful CIA
surveillance); cf. Tenenbaum v. Simonini, 372 F.3d 776, 777–
78 (6th Cir.2004) (affirming summary judgment because
no defense was available without resort to privileged state
secrets).



3.



To summarize, our analysis of the Executive's interposition
of the state secrets privilege is governed primarily by two
standards. First, evidence is privileged pursuant to the state
secrets doctrine if, under all the circumstances of the case,
there is a reasonable danger that its disclosure will expose
military (or diplomatic or intelligence) matters which, in
the interest of national security, should not be divulged.
*308  See Reynolds, 345 U.S. at 10, 73 S.Ct. 528. Second, a



proceeding in which the state secrets privilege is successfully
interposed must be dismissed if the circumstances make clear
that privileged information will be so central to the litigation
that any attempt to proceed will threaten that information's
disclosure. See Sterling, 416 F.3d at 348; see also Reynolds,
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345 U.S. at 11 n. 26, 73 S.Ct. 528; Totten, 92 U.S. at 107. With
these controlling principles in mind, and being cognizant
of the delicate balance to be struck in applying the state
secrets doctrine, we proceed to our analysis of El–Masri's
contentions.



B.



1.



The question before us is whether the facts of this proceeding
satisfy the governing standard for dismissal of an action on



state secrets grounds, as the district court ruled. 4  El–Masri
essentially accepts the legal framework described above.
He acknowledges that the state secrets doctrine protects
sensitive military intelligence information from disclosure in
court proceedings, and that dismissal at the pleading stage is
appropriate if state secrets are so central to a proceeding that
it cannot be litigated without threatening their disclosure. El–
Masri contends, however, that the facts that are central to his
claim are not state secrets, and that the district court thus erred
in dismissing his Complaint.



a.



[15]  The heart of El–Masri's appeal is his assertion that
the facts essential to his Complaint have largely been made
public, either in statements by United States officials or in
reports by media outlets and foreign governmental entities.
He maintains that the subject of this action is simply “a
rendition and its consequences,” and that its critical facts
—the CIA's operation of a rendition program targeted at
terrorism suspects, plus the tactics employed therein—have
been so widely discussed that litigation concerning them
could do no harm to national security. Appellant's Br. 38.
As a result, El–Masri contends that the district court should
have allowed his case to move forward with discovery,
perhaps with special procedures imposed to protect sensitive
information.



[16]  El–Masri's contention in that regard, however,
misapprehends the nature of our assessment of a dismissal on
state secrets grounds. The controlling inquiry is not whether
the general subject matter of an action can be described
without resort to state secrets. Rather, we must ascertain
whether an action can be litigated without threatening the



disclosure of such state secrets. Thus, for purposes of the state
secrets analysis, the “central facts” and “very subject matter”
of an action are those facts that are essential to prosecuting
the action or defending against it.



El–Masri is therefore incorrect in contending that the central
facts of this proceeding are his allegations that he was
detained and interrogated under abusive conditions, or that
the CIA conducted the rendition program that has been
acknowledged by United States officials. Facts such as those
furnish the general terms in which El–Masri has related his
story to the press, but advancing a case in the court of
public opinion, against the United *309  States at large,
is an undertaking quite different from prevailing against
specific defendants in a court of law. If El–Masri's civil
action were to proceed, the facts central to its resolution
would be the roles, if any, that the defendants played in
the events he alleges. To establish a prima facie case, he
would be obliged to produce admissible evidence not only
that he was detained and interrogated, but that the defendants
were involved in his detention and interrogation in a manner
that renders them personally liable to him. Such a showing
could be made only with evidence that exposes how the
CIA organizes, staffs, and supervises its most sensitive
intelligence operations. With regard to Director Tenet, for
example, El–Masri would be obliged to show in detail how
the head of the CIA participates in such operations, and
how information concerning their progress is relayed to
him. With respect to the defendant corporations and their
unnamed employees, El–Masri would have to demonstrate
the existence and details of CIA espionage contracts, an
endeavor practically indistinguishable from that categorically
barred by Totten and Tenet v. Doe. See Totten v. United
States, 92 U.S. 105, 107, 23 L.Ed. 605 (1875) (establishing
absolute bar to enforcement of confidential agreements to
conduct espionage, on ground that “public policy forbids
the maintenance of any suit in a court of justice, the trial
of which would inevitably lead to the disclosure of matters
which the law itself regards as confidential”); Tenet v.
Doe, 544 U.S. 1, 10–11, 125 S.Ct. 1230, 161 L.Ed.2d 82
(2005) (reaffirming Totten in unanimous decision). Even
marshalling the evidence necessary to make the requisite
showings would implicate privileged state secrets, because
El–Masri would need to rely on witnesses whose identities,
and evidence the very existence of which, must remain
confidential in the interest of national security. See Sterling,
416 F.3d at 347 (“[T]he very methods by which evidence
would be gathered in this case are themselves problematic.”).
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b.



Furthermore, if El–Masri were somehow able to make out
a prima facie case despite the unavailability of state secrets,
the defendants could not properly defend themselves without
using privileged evidence. The main avenues of defense
available in this matter are to show that El–Masri was not
subject to the treatment that he alleges; that, if he was subject
to such treatment, the defendants were not involved in it; or
that, if they were involved, the nature of their involvement
does not give rise to liability. Any of those three showings
would require disclosure of information regarding the means
and methods by which the CIA gathers intelligence. If, for
example, the truth is that El–Masri was detained by the
CIA but his description of his treatment is inaccurate, that
fact could be established only by disclosure of the actual
circumstances of his detention, and its proof would require
testimony by the personnel involved. Or, if El–Masri was in
fact detained as he describes, but the operation was conducted
by some governmental entity other than the CIA, or another
government entirely, that information would be privileged.
Alternatively, if the CIA detained El–Masri, but did so
without Director Tenet's active involvement, effective proof
thereof would require a detailed explanation of how CIA
operations are supervised. Similarly, although an individual
CIA officer might demonstrate his lack of involvement in a
given operation by disclosing that he was actually performing
some other function at the time in question, establishing
his alibi would likely require him to reveal privileged
information.



*310  Moreover, proof of the involvement—or lack thereof
—of particular CIA officers in a given operation would
provide significant information on how the CIA makes its
personnel assignments. Similar concerns would attach to
evidence produced in defense of the corporate defendants
and their unnamed employees. And, like El–Masri's prima
facie case, any of the possible defenses suggested above
would require the production of witnesses whose identities
are confidential and evidence the very existence of which is a
state secret. We do not, of course, mean to suggest that any of
these hypothetical defenses represents the true state of affairs
in this matter, but they illustrate that virtually any conceivable
response to El–Masri's allegations would disclose privileged
information.



c.



[17]  It is clear from precedent that the “central facts” or
“very subject matter” of a civil proceeding, for purposes of
our dismissal analysis, are those facts necessary to litigate it
—not merely to discuss it in general terms. In Bareford v.
General Dynamics Corp., several plaintiffs who had been
injured or whose decedents had died in the 1987 missile attack
on the U.S.S. Stark in the Persian Gulf initiated an action
against the manufacturers of the vessel's weapons system,
alleging that the system had been defectively manufactured
and designed. See 973 F.2d 1138, 1140 (5th Cir.1992).
Those allegations, like El–Masri's, could be set forth without
revealing state secrets; the plaintiffs' assertion that a Navy
weapons system was defective was not, in itself, detrimental
to national security. The facts central to the resolution of the
proceeding, however, were whether the weapons system was
intended to destroy the missile that struck the Stark and, if
so, why it failed. Those critical factual questions could not
be answered, the Fifth Circuit concluded, without threatening
disclosure of privileged state secrets, and thus dismissal was
appropriate. See id. at 1143–44.



Similarly, in Black v. United States, the plaintiff alleged that,
after he had reported suspicious contact with a possible Soviet
spy, the CIA, FBI, Department of Defense, and Department
of State had subjected him to a “campaign of harassment and
psychological attacks.” 62 F.3d 1115, 1116 (8th Cir.1995).
Black claimed that employees of those agencies had followed
him, subjected him to strange telephone calls, broken into
his apartment and rearranged things, broken into his car,
and drugged him with a substance that produced terrifying
hallucinations. See id. at 1116–17. The general subject matter
of those allegations, like that of El–Masri's Complaint, could
be discussed without revealing state secrets. Yet the Eighth
Circuit concluded that dismissal was appropriate because
the facts central to the actual litigation of Black's claims—
the “identity of the alleged wrongdoers, their relationship
to the government, and their contacts with Black”—were
privileged. Id. at 1118–19.



In Kasza v. Browner, the plaintiffs alleged that the Air Force
had contravened the Resource Conservation and Recovery
Act in its storage, treatment, and disposal of hazardous waste
at a classified operating location near Groom Lake, Nevada.
133 F.3d 1159, 1164 (9th Cir.1998). Their allegations could
be explained without resort to state secrets; the revelation that
the Air Force might have unlawfully handled its hazardous
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waste was not detrimental to national security. But because
much of the specific information needed to litigate the
plaintiffs' claims was privileged, the Ninth Circuit concluded
that the “very subject matter of [the] action is a state secret,”
and “agree[d] with the district *311  court that [the] action
must be dismissed.” Id. at 1170.



Our own recent decision in Sterling involved a CIA officer's
claim that he had been discriminated against because of his
race. See 416 F.3d at 341. As in the decisions of our sister
circuits discussed above, Sterling's allegations could be stated
with no detrimental effect on national security; his assertion
that the CIA had engaged in race discrimination compromised
no confidential information. Yet we concluded that the very
subject matter of his action, the facts central to its litigation,
consisted of state secrets, because a judicial resolution of the
matter would have required disclosure of how the CIA makes
sensitive personnel decisions, and would have involved the
production of witnesses whose very participation in a court
proceeding would risk exposing privileged information. See
id. at 347–48. We thus affirmed the dismissal of Sterling's
action at the pleading stage. See id. at 348–49.



[18]  In light of these decisions, we must reject El–Masri's
view that the existence of public reports concerning his
alleged rendition (and the CIA's rendition program in general)
should have saved his Complaint from dismissal. Even if we
assume, arguendo, that the state secrets privilege does not
apply to the information that media outlets have published
concerning those topics, dismissal of his Complaint would
nonetheless be proper because the public information does



not include the facts that are central to litigating his action. 5



Rather, those central facts—the CIA means and methods
that form the subject matter of El–Masri's claim—remain
state secrets. Consequently, pursuant to the standards that El–
Masri has acknowledged as controlling, the district court did
not err in dismissing his Complaint at the pleading stage.



2.



[19]  El–Masri also contends that, instead of dismissing his
Complaint, the district court should have employed some
procedure under which state secrets would have been revealed
to him, his counsel, and the court, but withheld from the
public. Specifically, he suggests that the court ought to
have received all the state secrets evidence in camera and
under seal, provided his counsel access to it pursuant to
a nondisclosure agreement (after arranging for necessary



security clearances), and then conducted an in camera trial.
We need not dwell long on El–Masri's proposal in this regard,
for it is expressly foreclosed by Reynolds, the Supreme Court
decision that controls this entire field of inquiry. Reynolds
plainly held that when “the occasion for the privilege is
appropriate, ... the court should not jeopardize the security
which the privilege is meant to protect by insisting upon an
examination of the evidence, even by the judge alone, in
chambers.” 345 U.S. at 10, 73 S.Ct. 528. El–Masri's assertion
that the district court erred in not compelling the disclosure
of state secrets to him and his lawyers is thus without merit.



C.



In addition to his analysis under the controlling legal
principles, El–Masri presents a sharp attack on what he
views as the dire constitutional and policy consequences
of dismissing his Complaint. He maintains that the district
court's ruling, if affirmed, would enable the Executive to
*312  unilaterally avoid judicial scrutiny merely by asserting



that state secrets are at stake in a given matter. More
broadly, he questions the very application of the state secrets
doctrine in matters where “egregious executive misconduct”
is alleged, contending that, in such circumstances, the courts'
“constitutional duty to review executive action” should trump
the procedural protections traditionally accorded state secrets.
Appellant's Br. 10.



[20]  Contrary to El–Masri's assertion, the state secrets
doctrine does not represent a surrender of judicial control
over access to the courts. As we have explained, it is the
court, not the Executive, that determines whether the state
secrets privilege has been properly invoked. In order to
successfully claim the state secrets privilege, the Executive
must satisfy the court that disclosure of the information
sought to be protected would expose matters that, in the
interest of national security, ought to remain secret. Similarly,
in order to win dismissal of an action on state secrets grounds,
the Executive must persuade the court that state secrets are so
central to the action that it cannot be fairly litigated without
threatening their disclosure. The state secrets privilege cannot
be successfully interposed, nor can it lead to dismissal of
an action, based merely on the Executive's assertion that the
pertinent standard has been met.



In this matter, the reasons for the United States' claim of
the state secrets privilege and its motion to dismiss were
explained largely in the Classified Declaration, which sets
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forth in detail the nature of the information that the Executive
seeks to protect and explains why its disclosure would
be detrimental to national security. We have reviewed the
Classified Declaration, as did the district court, and the
extensive information it contains is crucial to our decision
in this matter. El–Masri's contention that his Complaint was
dismissed based on the Executive's “unilateral assert[ion] of
a need for secrecy” is entirely unfounded. It is no doubt
frustrating to El–Masri that many of the specific reasons for
the dismissal of his Complaint are classified. An inherent
feature of the state secrets privilege, however, is that the
party against whom it is asserted will often not be privy
to the information that the Executive seeks to protect. That
El–Masri is unfamiliar with the Classified Declaration's
explanation for the privilege claim does not imply, as he
would have it, that no such explanation was required, or that
the district court's ruling was simply an unthinking ratification
of a conclusory demand by the executive branch.



We also reject El–Masri's view that we are obliged to jettison
procedural restrictions—including the law of privilege—that
might impede our ability to act as a check on the Executive.
Indeed, El–Masri's position in that regard fundamentally
misunderstands the nature of our relationship to the executive
branch. El–Masri envisions a judiciary that possesses a roving
writ to ferret out and strike down executive excess. Article III,
however, assigns the courts a more modest role: we simply
decide cases and controversies. Thus, when an executive
officer's liability for official action can be established in a
properly conducted judicial proceeding, we will not hesitate
to enter judgment accordingly. But we would be guilty of
excess in our own right if we were to disregard settled legal
principles in order to reach the merits of an executive action
that would not otherwise be before us—especially when the
challenged action pertains to military or foreign policy. We
decline to follow such a course, and thus reject El–Masri's
invitation to rule that the state secrets doctrine can be brushed
aside on the *313  ground that the President's foreign policy



has gotten out of line. 6



D.



[21]  As we have observed in the past, the successful
interposition of the state secrets privilege imposes a heavy
burden on the party against whom the privilege is asserted.
See Sterling, 416 F.3d at 348 (“We recognize that our
decision places, on behalf of the entire country, a burden
on Sterling that he alone must bear.”). That party loses
access to evidence that he needs to prosecute his action
and, if privileged state secrets are sufficiently central to the
matter, may lose his cause of action altogether. Moreover,
a plaintiff suffers this reversal not through any fault of his
own, but because his personal interest in pursuing his civil
claim is subordinated to the collective interest in national
security. See id. (“[T]here can be no doubt that, in limited
circumstances like these, the fundamental principle of access
to court must bow to the fact that a nation without sound
intelligence is a nation at risk.”); Fitzgerald, 776 F.2d at 1238
n. 3 (“When the state secrets privilege is validly asserted, the
result is unfairness to individual litigants—through the loss of
important evidence or dismissal of a case—in order to protect



a greater public value”). 7  In view of these considerations, we
recognize the gravity of our conclusion that El–Masri must
be denied a judicial forum for his Complaint, and reiterate
our past observations that dismissal on state secrets grounds
is appropriate only in a narrow category of disputes. See
Sterling, 416 F.3d at 348; Fitzgerald, 776 F.2d at 1241–42.
Nonetheless, we think it plain that the matter before us falls
squarely within that narrow class, and we are unable to find
merit in El–Masri's assertion to the contrary.



III.



Pursuant to the foregoing, we affirm the Order of the
district court. See El–Masri v. Tenet, 437 F.Supp.2d 530



(E.D.Va.2006). 8



AFFIRMED.



All Citations



479 F.3d 296, 39 A.L.R. Fed. 2d 597



Footnotes
1 The corporate defendants named in El–Masri's Complaint are Premier Executive Transport Services, Inc., which the



Complaint describes as doing business in Massachusetts; Keeler and Tate Management LLC, described as doing
business in Nevada; and Aero Contractors Limited, described as doing business in North Carolina. See Complaint ¶¶
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9–11. The Complaint is found at J.A. 9–34. (Citations herein to “J.A. ––––” refer to the contents of the Joint Appendix
filed by the parties in this appeal.)



2 Pursuant to 28 U.S.C. § 517, “any officer of the Department of Justice, may be sent by the Attorney General to any State or
district in the United States to attend to the interests of the United States in a suit pending in a court of the United States.”



3 The Watt Declaration is found in the Joint Appendix at J.A. 191–210.



4 El–Masri does not dispute that the procedural requirements for asserting the state secrets privilege have been satisfied
here.



5 By no means do we endorse El–Masri's theory that publicly reported information concerning his alleged rendition is
ineligible for protection under the state secrets doctrine simply because it has been published in the news media. We
need not address his contention in that regard, however, because his appeal would fail even if we were to accept it.



6 A group of former diplomats and State Department officials have submitted a brief in this matter as amici curiae. The
amici emphasize that it is important, as a matter of foreign policy, to provide a forum for claims of civil and human rights
violations. Even if we were to conclude, however, that protecting national security is less important than litigating the
merits of El–Masri's claim, we are not at liberty to abrogate the state secrets doctrine on that basis.



7 It should be unnecessary for us to point out that the Executive's authority to protect confidential military and intelligence
information is much broader in civil matters than in criminal prosecutions. The Supreme Court explained this principle
in Reynolds, observing:



Respondents have cited us to those cases in the criminal field, where it has been held that the Government can invoke
its evidentiary privileges only at the price of letting the defendant go free. The rationale of the criminal cases is that,
since the Government which prosecutes an accused also has the duty to see that justice is done, it is unconscionable
to allow it to undertake prosecution and then invoke its governmental privileges to deprive the accused of anything
which might be material to his defense. Such rationale has no application in a civil forum where the Government is
not the moving party, but is a defendant only on terms to which it has consented.



345 U.S. at 12, 73 S.Ct. 528. El–Masri's reliance on our decision in United States v. Moussaoui, 382 F.3d 453 (4th
Cir.2004), in which we required the United States to grant a criminal defendant substantial access to enemy-combatant
witnesses whose very identities were highly classified, is thus misplaced.



8 On July 17, 2006, the United States filed a motion for expedited in camera/ex parte review of the Classified Declaration.
By Order dated August 19, 2006, we deferred consideration of that motion. We now deny the motion as moot.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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 Distinguished by Toy Nat. Bank of Sioux City, Iowa, v. Nelson,



N.D.Iowa, February 5, 1930



40 S.Ct. 560
Supreme Court of the United States



F. S. ROYSTER GUANO CO.
v.



COMMONWEALTH OF VIRGINIA.



No. 165.
|



Argued March 19 and 22, 1920.
|



Decided June 7, 1920.



In Error to the Supreme Court of Appeals of Virginia.



Proceeding by the F. S. Royster Guano Company against the
Commonwealth of Virginia. A judgment for defendant was in
effect affirmed by the Supreme Court of Appeals of Virginia,
and the petitioner brings error. Reversed and remanded.
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[1] Constitutional Law
Statutes and Other Written Regulations and



Rules



The equal protection of the laws, required by
U.S.C.A.Const. Amend. 14, does not prevent
the states from resorting to classification for the
purposes of legislation.



77 Cases that cite this headnote



[2] Constitutional Law
Statutes and Other Written Regulations and



Rules



Under U.S.C.A.Const. Amend. 14, classification
for purposes of legislation must be reasonable,
and not arbitrary, and must rest upon some
ground of difference having a fair and substantial
relation to the object of the legislation, so that all
persons similarly circumstanced shall be treated
alike.



970 Cases that cite this headnote



[3] Constitutional Law
Property Taxes



While the latitude of discretion is wide in
the classification of property for purposes
of taxation, a discriminatory tax cannot be
sustained against the complaint of a party
aggrieved, if the classification is altogether
illusory.



22 Cases that cite this headnote



[4] Constitutional Law
Exemptions



Taxation
Residence and Source of Income



Acts Va.1916, c. 472, in so far as it imposes on a
domestic corporation doing business both within
and outside the state a tax with respect to its
income derived from sources outside the state,
denies such corporation the equal protection
of the laws, in violation of the Fourteenth
Amendment, U.S.C.A. in view of Acts Va.1916,
c. 495, exempting domestic corporations doing
no part of their business within the state from
any tax on their income; the classification being
arbitrary.



20 Cases that cite this headnote



[5] Taxation
Residence and Source of Income



Acts Va.1916, c. 472, in so far as it imposes
on domestic corporation doing business within
and outside state a tax with respect to its
income derived from sources outside the state is
unconstitutional.



2 Cases that cite this headnote



[6] Taxation
Statutory Provisions and Ordinances



Acts Va.1916, c. 472, imposing an income tax
on persons or corporations, and including all
income or profits from business done in or out of
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the state, and Acts Va.1916, c. 495, exempting
domestic corporations doing no business within
the state from taxation on their income, must be
construed together as parts of one and the same
law.



Cases that cite this headnote



[7] Taxation
Residence and Source of Income



Acts Va.1916, c. 472, in so far as it imposes on a
domestic corporation doing business both within
and outside the state a tax with respect to its
income derived from sources outside the state,
denies such corporation the equal protection
of the laws in violation of the Fourteenth
Amendment, in view of Acts Va.1916, c. 495,
exempting domestic corporations doing no part
of their business within the state from any tax on
their income.
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Attorneys and Law Firms



**561  *412  Messrs. Cadwallader J. Collins and James E.
Heath, both of Norfolk, Va., for plaintiff in error.



Mr. J. D. Hank, Jr., of Richmond, Va., for the Commonwealth
of Virginia.



Opinion



Mr. Justice PITNEY delivered the opinion of the Court.



Plaintiff in error is a corporation created by and existing
under the laws of Virginia, engaged in the business of
manufacturing and selling commercial fertilizers. It operates
a manufacturing plant in the county of Norfolk in that state
and several plants in other states. From the operation of its
plant in Virginia it made net profits during the year ending
December 31, 1916, amounting in round figures to $260,000,
and from the operation of its plants in other states during the
same year made net profits amounting to about $270,000.
Under the revenue law of *413  the state (Act April 16, 1903
[Va. Acts, c. 148, p. 155], as amended by Act March 22,
1916 [Va. Acts, c. 472, p. 793]), plaintiff in error returned
for taxation as income the former amount, omitting the latter.



Under appropriate provisions of law the state officials added
the latter amount, and assessed an income tax against plaintiff
in error upon the aggregate. It petitioned the corporation
court of the city of Norfolk for relief from so much of
the tax as represented the $270,000, among other reasons
upon the ground that, so far as chapter 472 of 1916 taxed
that part of its business which was transacted outside of the
limits of Virginia, the law imposed upon plaintiff in error a
burden not placed upon domestic corporations doing no part
of their business in Virginia but transacting business beyond
the limits thereof, such corporations, by chapter 495 of 1916
(Va. Acts, p. 830), being expressly exempted from a tax on
income derived from business done without the limits of the
state; and hence chapter 472, as applied to the business of
plaintiff in error transacted beyond the limits of the state,
denied to it the equal protection of the laws, in violation of the
Fourteenth Amendment. Other points were raised, but they
require no mention. The corporation court having sustained
the tax, plaintiff in error applied to the Supreme Court of
Appeals of the state for a writ of error and supersedeas to
review the judgment. That court being of opinion that the
decision was right, the application was denied and an order
entered in effect affirming the judgment of the corporation
court; whereupon this writ of error, directed to the Supreme
Court of Appeals in accordance with the practice indicated
in Norfolk Turnpike Co. v. Virginia, 225 U. S. 264, 269, 32
Sup. Ct. 828, 56 L. Ed. 1082, was sued out under section 237,
Judicial Code, as amended September 6, 1916 (39 Stat. 726,
c. 448 [Comp. St. § 1214]).
[1] The statute thus assailed (Va. Acts 1916, c. 472) imposes
an income tax of 1 per centum upon ‘the aggregate amount
of income of each person or corporation,’ subject *414  to
specified deductions and exemptions; including in income ‘all
profits from earnings of any partnership or business done in or
out of Virginia,’ and also ‘all other gains and profits derived
from any source whateverd.’ Under this act, as applied to
plaintiff in error by the state officers, whose action was
sustained by the court of last resort, a tax was imposed upon
the income derived from its plants without the state as well as
from that within the state. At the same time, chapter 495, Acts
1916 (page 830), approved on the same day, was in force.
This reads as follows:



‘Whereas, certain corporations have
been organized under the laws of
Virginia, and it is anticipated that certain
others will be organized thereunder,
which do no business within this
state; therefore-1. Be it enacted by
the general assembly of Virginia, that
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no income tax nor ad valorem taxes,
state or local, shall be imposed upon
the stocks, bonds, investments, capital
or other intangible property owned by
corporations organized under the laws
of this state which do no part of their
business within this state; and the mere
holding of stockholders' meetings in this
state by such corporations required by
law, shall not be construed as doing
any business in this state within the
meaning of this act’-with further matter
not necessary to be quoted.



It is not disputed that, under this act, corporations created by
and existing under the laws of Virginia, and doing business
in other states, but none within the state except the holding
of stockholders' meetings, are exempted from the payment of
any income tax.
[2] Of course, these two statutes-chapter 472 and chapter 495-
must be considered together as parts of one and the same law;
and by their combined effect, if the judgment under review
be affirmed, plaintiff in error will be required to pay a tax
upon its income derived from business done without as well
as from that done within the state, while other corporations
owing existence to the same laws and simul taneously *415
deriving income from business done without the state, but
none from business within it, are exempt from taxation.



[3] [4] [5] It is unnecessary to say that the ‘equal protection
of the laws' required by the Fourteenth Amendment does
not prevent the states from resorting to classification for
the purposes of legislation. Numerous and familiar decisions
of this court establish that they have a wide range of
discretion in that regard. But the classification must be
reasonable, not arbitrary, and must rest upon some ground
of difference having a fair and substantial relation to the
object of the **562  legislation, so that all persons similarly
circumstanced shall be treated alike. The latitude of discretion
is notably wide in the classification of property for purposes
of taxation and the granting of partial or total exemptions
upon grounds of policy. Bell's Gap R. R. Co. v. Pennsylvania,
134 U. S. 232, 237, 10 Sup. Ct. 533, 33 L. Ed. 892; Michigan
Central Railroad v. Powers, 201 U. S. 245, 293, 26 Sup.
Ct. 459, 50 L. Ed. 744; Keeney v. New York, 222 U. S.
525, 536, 32 Sup. Ct. 105, 56 L. Ed. 299, 38 L. R. A
(N. S.) 1139; Citizens' Telephone Co. v. Fuller, 229 U. S.



322, 329, 33 Sup. Ct. 833, 57 L. Ed. 1206; Northwestern
Life Ins. Co. v. Wisconsin, 247 U. S. 132, 139, 38 Sup.
Ct. 444, 62 L. Ed. 1205. Nevertheless a discriminatory tax
law cannot be sustained against the complaint of a party
aggrieved if the classification appear to be altogether illusory.
Now both of the taxing provisions here in question relate
to corporations organized under the laws of Virginia. It is
the object of chapter 495 to exempt such corporations from
income taxes (as well as taxes upon intangible property)
where they do no business within the state except holding
their stockholders' meetings therein; manifestly in recognition
of the fact that Virginia corporations so circumstanced derive
no governmental protection from the state warranting the
imposition of taxes upon their incomes derived from without
the state or property taxes upon their intangibles, and in
recognition of the impolicy, if not injustice, of imposing
such taxes upon them while they are liable, and presum ably
*416  subjected, to taxation in the state or states where



their income-producing business is conducted. But no ground
is suggested, nor can we conceive of any, sustaining this
exemption which does not apply with equal or greater force as
a ground for exempting from taxation the income of Virginia
corporations derived from sources without the state where
they also transact income-producing business within the state.
Corporations of this class derive no more protection from the
state of their origin with respect to their outside business,
and are no less subject to taxation by the states in which
such business is conducted, than corporations of the other
class; and they are required to comply with the same laws as
to the payment of organization taxes and annual registration
fees and franchise taxes to the state of origin. Their business
done within the state presumably is of some general benefit
to the state, certainly enriches its treasury by the amount
of the taxes they pay upon the income derived therefrom;
and the imposition upon them under chapter 472 of taxes
not only upon this income, but also upon income that they
derive from business conducted outside of the state (similar
income of the favored corporations being exempted) has the
effect of discriminating against them for that which ought to
operate if at all in their favor. It is obvious that the ground
of difference upon which the discrimination is rested has
no fair or substantial relation to the proper object sought
to be accomplished by the legislation. It follows that it is
arbitrary in effect; and none the less because it is probable
that the unequal operation of the taxing system was due to
inadvertence rather than design.



We suggest that it was inadvertent because shortly after the
present suit was brought, and as if in recognition of and
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in order to correct the discrimination, the revenue act was
amended by Act of March 14, 1918 (chapter 219, Va. Acts,
p. 395), providing:
‘Persons and corporations *417  doing a part of their
business within the state and a part without the state, and
having offices or other regular places of business both within
and without the state, shall be taxed only upon such income
as is derived from business transacted and property located
within the state, which may be determined by an allocation
and separate accounting,’ etc.



But this was not retrospective, and, for the reasons given, we
are constrained to hold that so far as chapter 472 of the Laws
of 1916 operated to impose upon plaintiff in error a tax upon
income derived from business transacted and property located
without the state because of the mere circumstance that it
also derived income from business transacted and property
located within the state, while at the same time, under chapter
495, other corporations deriving their existence and powers
from the laws of the same state, and receiving income from
business transacted and property located without the state,
but none from sources within the state, were exempted
from income taxes, there was an arbitrary discrimination
amounting to a denial to plaintiff in error of the equal
protection of the laws within the meaning of the Fourteenth
Amendment.



Judgment reversed, and the cause remanded for further
proceedings not inconsistent with this opinion.



Mr. Justice BRANDEIS dissenting, with whom Mr. Justice
HOLMES concurs.



It is settled that mere inequalities or exemptions in state
taxation are not forbidden by the equal protection clause of
the Fourteenth Amendment; that the power of the state to
make any reasonable classification of property, occupations,
persons or corporations for purposes of taxation is not
abridged thereby; and that the amendment forbids merely
inequality which is the result of clearly arbitrary action
and, particularly, of action *418  attributable to hostile
discrimination against particular persons or classes. Beers v.
**563  Glynn, 211 U. S. 477, 485, 29 Sup. Ct. 186, 53 L.



Ed. 290; Merchants' Bank v. Pennsylvania, 167 U. S. 461,
463, 464, 17 Sup. Ct. 829, 42 L. Ed. 236; Bell's Gap Railroad
v. Pennsylvania, 134 U. S. 232, 237, 10 Sup. Ct. 533, 33 L.
Ed. 892. The question presented for our decision is whether
the action of Virginia in subjecting its domestic corporations
which transact business within the state to a tax on all their



income, wherever earned, while exempting from the tax those
domestic corporations which transact no business within the
state, is so clearly arbitrary or invidious, as to fall within the
constitutional prohibition.



The court declares the act void on the ground that no
substantial reason for difference in treatment between the
two classes of domestic corporations has been suggested
or can be conceived; and that the classification is illusory
and the state's action arbitrary. I can conceive of a reason
for differentiating in respect to taxation between the two
classes of domestic corporations. The following reason is,
in my opinion, substantial, and shows that the classification
is not illusory, nor the state's action necessarily arbitrary or
invidious.



It is a matter of common knowledge that some states have,
in the past, made the granting of charters to nonresidents
for companies, which purpose transacting business wholly
without the state of incorporation, an important source of
revenue. The action of those states has materially affected
the legislation of other states. Sometimes it has led to
active competition for the large revenues believed to be
available from this source. More often, it has led to protective
measures. The Legislature of Virginia may have believed that
its own citizens interested in corporations whose business
was transacted wholly in other states or countries, might be
tempted to incorporate under more favorable laws of other
states, but that such temptation would prove ineffective where
the companies transacted a part of their business within *419
the state of Virginia and enjoyed compensating advantages.
If the Legislature of Virginia enacted the laws of 1916 here in
question because it held that view, we surely cannot say that
its action was unreasonable or arbitrary. And with the wisdom
of its action we have no concern.



If there were a doubt as to its reasonableness the facts
which were, or may have been, before the Legislature should
be considered. Every private domestic business corporation
makes a substantial contribution to the revenues of Virginia,
even if it is not subjected to property or income taxes. It pays
an organization tax on incorporation, and annually thereafter
both a registration fee and an annual franchise tax. These fees
and taxes are graduated. For a corporation with a $1,000,000
capital the organization fee is $200; the annual registration
fee and franchise tax $225. Acts of 1903, c. 148, §§ 37, 43,
41, pp. 179, 182, 180, as amended respectively by Acts of
1912, c. 301; Acts 1910, c. 58; Acts 1908, c. 227. In the year
1915-1916 the fees and taxes from this source aggregated



$114,175.80. 1  The number of charters issued was 1067-
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many of them, as the list indicates, to companies whose
business would be transacted wholly without the state of



Virginia. 2  The dangers from competition incident to less
burdensome corporation laws of other states had, in other



connections, been considered by the tax commission. 3  It may
well have been the case that the Legislature did not wish to put
in peril revenues already being received from concerns which,
as they transacted no business within the state, might easily
have surrendered their Virginia charters and reincorporated
under the laws of the other states; and it would have been
natural that *420  to avert such loss the Legislature should
have relieved such corporations from the payment of income
taxes. The joint committee on tax revision had recommended
that the income tax cover ‘all profits from earnings of any
partnership or business done in or out of Virginia,’ and had
not suggested that domestic corporations should be exempted



from it. 4  It was reasonable that other domestic corporations
should have been subjected, like natural persons domiciled
within the state, to a tax on all income-whether earned within
or without the state. Compare Cream of Wheat Co. v. County



of Grand Forks, 253 U. S. 325, 40 Sup. Ct. 558, 64 L. Ed.-,
decided June 1, 1920.



The court calls attention to the Act of March 14, 1918 (chapter
219, Va. Acts, p. 395), which exempts all individuals and
corporations from the burden of taxation on incomes earned
without the state. The effect of this act is, among other things,
to remove the alleged discrimination here complained of.
But its enactment does not, in my opinion, indicate that the
imposition of the tax was inadvertent. To my mind it indicates
rather that the Legislatures of the several states may safely be
intrusted with the duty of legislation.



I cannot doubt that the classification for purposes of taxation
made by the act of 1916 was within the power of the state.
But if I did not think the matter clear, I should, for the reasons
stated by me fully elsewhere, feel constrained to resolve the
doubt in favor of the constitutionality of the act.



All Citations



253 U.S. 412, 40 S.Ct. 560, 64 L.Ed. 989, 4 A.F.T.R. 4741



Footnotes
1 Report of Auditor of Virginia (1916) p. 66; Report of State Corporation Commission of Virginia (1916) p. 270.



2 Report of State Corporation Commission of Virginia (1916) pp. 226-248, 269.



3 Report of Virginia Tax Commission (1911) p. 354.



4 Report of Joint Committee on Tax Revision (Virginia, 1914) p. 203.
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 Distinguished by Utah Safe to Learn-Safe To Worship Coalition, Inc. v.



State, Utah, April 20, 2004



54 P.3d 1069
Supreme Court of Utah.



John W. (Jack) GALLIVAN, an individual;
Michael D. Gallivan, an individual; Frank R.



Pignanelli, an individual; Phyllis Sorenson, an
individual; Susan M. Kuziak, an individual; and



Linda Sue Dickey, an individual, Petitioners,
v.



Olene WALKER, in her official
capacity as Lieutenant Governor
of the State of Utah, Respondent.



No. 20020545.
|



Aug. 26, 2002.



Sponsors of initiative petition sought extraordinary writ,
requesting a declaration that multi-county signature
requirement for placing an initiative on ballot was
unconstitutional, a declaration that their initiative petition
was sufficient, and an order compelling Lieutenant Governor
to place initiative on general election ballot. After ordering
additional briefing, 2002 UT 73, 54 P.3d 1066, the Supreme
Court, Russon, J., held that: (1) provision of initiative
enabling statute that discriminated against voters in more
populous urban counties in favor of voters in less populous
rural counties, by requiring that initiative sponsors obtain
signatures from registered voters in each of at least 20 of
state's 29 counties equal to 10 percent of all votes cast in
that county for governor during last gubernatorial election,
violated “uniform operation of laws” provision of State
Constitution; (2) same provision violated Equal Protection
Clause of Federal Constitution; and (3) that unconstitutional
provision was severable from remainder of initiative enabling
statute.



Petition for extraordinary writ granted.



Durham, C.J., filed an opinion concurring in part.



Thorne, Court of Appeals Judge, filed a dissenting opinion in
which Davis, Court of Appeals Judge, joined.



West Headnotes (51)



[1] Constitutional Law
Equal protection



A successful facial challenge under State
Constitution's “uniform operation of laws”
guarantee to provision of initiative enabling
statute, requiring initiative sponsors to obtain
signatures from registered voters in each of
at least 20 of state's 29 counties equal
to 10 percent of all votes cast in that
county for governor during last gubernatorial
election, required a showing of no circumstances
under which that provision could be found
constitutional; challenger was not required to
show that any form of a statute requiring
a geographic distribution requirement would
be unconstitutional. Const. Art. 1, § 24;
U.C.A.1953, 20A–7–201(2)(a)(ii).



Cases that cite this headnote



[2] Constitutional Law
Nature and scope in general



Statutes
Initiative



Statutes
Referendum



Under State Constitution, power of the
legislature and the power of the people to
legislate through initiative and referenda are
coequal, coextensive, and concurrent and share
equal dignity. Const. Art. 6, § 1.



1 Cases that cite this headnote



[3] Election Law
Constitutional and Statutory Provisions



Reserved right and power of initiative is a
fundamental right under State Constitution.
Const. Art. 6, § 1.



1 Cases that cite this headnote



[4] Statutes





https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9738f163f53a11d99439b076ef9ec4de&transitionType=Document&originationContext=docHeaderFlag&contextData=(sc.Default)


https://1.next.westlaw.com/Document/Id33c6d80f79911d99439b076ef9ec4de/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DId33c6d80f79911d99439b076ef9ec4de%26ss%3D2002543383%26ds%3D2004341402&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.Default%29


https://1.next.westlaw.com/Document/Id33c6d80f79911d99439b076ef9ec4de/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DId33c6d80f79911d99439b076ef9ec4de%26ss%3D2002543383%26ds%3D2004341402&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.Default%29


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002473673&pubNum=4645&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0107788901&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0103946801&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I9738f163f53a11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92k1021/View.html?docGuid=I9738f163f53a11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S24&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS20A-7-201&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4062000010ab5


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I9738f163f53a11d99439b076ef9ec4de&headnoteId=200254338300120130801005622&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I9738f163f53a11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92k2340/View.html?docGuid=I9738f163f53a11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I9738f163f53a11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361XII(B)/View.html?docGuid=I9738f163f53a11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I9738f163f53a11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361XII(C)/View.html?docGuid=I9738f163f53a11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S1&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I9738f163f53a11d99439b076ef9ec4de&headnoteId=200254338300220130801005622&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/142T/View.html?docGuid=I9738f163f53a11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/142Tk642/View.html?docGuid=I9738f163f53a11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S1&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I9738f163f53a11d99439b076ef9ec4de&headnoteId=200254338300320130801005622&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I9738f163f53a11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








Gallivan v. Walker, 54 P.3d 1069 (2002)



455 Utah Adv. Rep. 3, 2002 UT 89



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2



Initiative



“Initiative” is the power of a voter to directly
legislate via exercising the right to vote. Const.
Art. 6, § 1.



Cases that cite this headnote



[5] Election Law
Constitutional and Statutory Provisions



Like the right to vote generally, the initiative
right guarantees participation in the political
process. Const. Art. 6, § 1.



Cases that cite this headnote



[6] Election Law
Constitutional and Statutory Provisions



Initiative power is a constitutionally guaranteed
right that forms an implicit part of the life of a
free citizen in a free society. Const. Art. 6, § 1.



Cases that cite this headnote



[7] Statutes
Initiative



Initiative right encourages political dialogue
and allows the general populace to have
substantive and meaningful participation in
enacting legislation that impacts society. Const.
Art. 6, § 1.



Cases that cite this headnote



[8] Election Law
Constitutional and Statutory Provisions



Right of initiative is democracy in its most direct
and quintessential form. Const. Art. 6, § 1.



Cases that cite this headnote



[9] Statutes
Initiative



Statutes
Referendum



Because the people's right under State
Constitution to directly legislate through
initiative and referenda is sacrosanct and a



fundamental right, courts must defend it against
encroachment and maintain it inviolate. Const.
Art. 6, § 1.



3 Cases that cite this headnote



[10] Election Law
Constitutional and Statutory Provisions



Because of the fundamental nature of the right
of initiative and its significance to the political
power of registered voters of the state, the vitality
of ensuring that the right is not effectively
abrogated, severely limited, or unduly burdened
by the procedures enacted to enable the right and
to place initiatives on the ballot is of paramount
importance. Const. Art. 6, § 1.



Cases that cite this headnote



[11] Statutes
Constitutionality of initiative statutes



Under State Constitution, legislature can and
is required to enact legislation that implements
and enables the exercise of the people's right to
initiative so long as it does not pass laws that
unduly burden or diminish the people's right to
initiate legislation. Const. Art. 6, § 1.



Cases that cite this headnote



[12] Constitutional Law
Similarly situated persons;  like



circumstances



Statutes
Uniformity of Operation



Despite their dissimilar language, “uniform
operation of the laws” provision of State
Constitution and Equal Protection Clause of
Federal Constitution embody the same general
principle: persons similarly situated should
be treated similarly, and persons in different
circumstances should not be treated as if
their circumstances were the same. U.S.C.A.
Const.Amend. 14, § 1; Const. Art. 1, § 24.



8 Cases that cite this headnote



[13] Constitutional Law
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Federal/state cognates



Statutes
Uniformity of Operation



Both the “uniform operation of laws” provision
of State Constitution and the Equal Protection
Clause of Federal Constitution incorporate the
basic principles of equal protection of the law
that are inherent in the very concept of justice
and are a necessary attribute of a just society.
U.S.C.A. Const.Amend. 14, § 1; Const. Art. 1, §
24.



2 Cases that cite this headnote



[14] Statutes
Uniformity of Operation



Although state constitutional provision that
uses language “equal protection” is relevant to
construction of provision requiring that all laws
of general nature have uniform operation, former
provision is more a statement of purpose of
government than a legal standard which can be
used to measure legality of governmental action.
Const. Art. 1, §§ 2, 24.



Cases that cite this headnote



[15] Courts
Construction of federal Constitution,



statutes, and treaties



Even though there is a similitude in the
fundamental principles embodied in the federal
Equal Protection Clause and the state “uniform
operation of laws” provision, construction and
application of state provision are not controlled
by federal courts' construction and application
of the Equal Protection Clause. U.S.C.A.
Const.Amend. 14, § 1; Const. Art. 1, § 24.



2 Cases that cite this headnote



[16] Statutes
Uniformity of Operation



Essence of “uniform operation of the laws”
provision of State Constitution is the settled
concern of the law that the legislature be
restrained from the fundamentally unfair practice
of classifying persons in such a manner that



those who are similarly situated with respect to
the purpose of the law are treated differently by
that law, to the detriment of some of those so
classified. Const. Art. 1, § 24.



Cases that cite this headnote



[17] Statutes
Uniformity of Operation



In order for a law to satisfy State Constitution's
“uniform operation of laws” guarantee, it is not
enough that the law be uniform on its face; what
is critical is that the operation of the law be
uniform. Const. Art. 1, § 24.



1 Cases that cite this headnote



[18] Statutes
Uniformity of Operation



A law does not operate uniformly, for purposes
of State Constitution's “uniform operation of
laws” provision, if persons similarly situated
are not treated similarly or if persons in
different circumstances are treated as if their
circumstances were the same; in other words,
when persons are similarly situated, it is
unconstitutional to single out one person or
group of persons from among the larger class on
the basis of a tenuous justification that has little
or no merit. Const. Art. 1, § 24.



3 Cases that cite this headnote



[19] Statutes
Uniformity of Operation



Equal protection principle inherent in the
“uniform operation of laws” provision of State
Constitution protects against discrimination
within a class and guards against disparate
effects in the application of laws. Const. Art. 1,
§ 24.



Cases that cite this headnote



[20] Statutes
Uniformity of Operation



Under “uniform operation of laws” provision
of State Constitution, while the legislature may
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have discretion in the creation of classes to
which legislation applies, court must determine
whether such classifications operate equally on
all persons similarly situated. Const. Art. 1, § 24.



2 Cases that cite this headnote



[21] Constitutional Law
Judicial Authority and Duty in General



Ultimately, it is the judiciary's province
to decide, under “uniform operation of
laws” guarantee of State Constitution, the
vital and determinative question of whether
a classification operates uniformly on all
persons similarly situated within constitutional
parameters. Const. Art. 1, § 24.



Cases that cite this headnote



[22] Statutes
Uniformity of Operation



For purposes of analyzing a challenged statutory
provision under “uniform operation of laws”
requirement of State Constitution, the broad
outlines of the analytical model used in
determining compliance with the requirement
remain the same in all cases, but the level
of scrutiny given to the legislative enactments
varies. Const. Art. 1, § 24.



1 Cases that cite this headnote



[23] Statutes
Uniformity of Operation



Where a legislative enactment implicates
a fundamental or critical right or
creates classifications which are considered
impermissible or suspect in the abstract,
court applies a heightened degree of scrutiny
in determining whether enactment violates
“uniform operation of laws” provision of State
Constitution. Const. Art. 1, § 24.



3 Cases that cite this headnote



[24] Constitutional Law
Initiative, recall, and referendum



Election Law



Signatures and signers



Statutes
Elections, voting, and political rights



Statutory provision, requiring initiative sponsors
to obtain signatures from registered voters in
each of at least 20 of state's 29 counties equal
to 10 percent of all votes cast in that county
for governor during last gubernatorial election,
was subject to heightened scrutiny under
“uniform operation of laws” provision of State
Constitution because that requirement affected
fundamental and critical rights guaranteed and
reserved to the people under State Constitution.
Const. Art. 1, § 24; Art. 6, § 1; U.C.A.1953,
20A–7–201(2)(a)(ii).



1 Cases that cite this headnote



[25] Statutes
Uniformity of Operation



A statutory classification that discriminates
against a person's constitutionally protected
fundamental or critical right is constitutional,
under state “uniform operation of laws”
provision, only if it (1) is reasonable, (2) has
more than a speculative tendency to further the
legislative objective and, in fact, actually and
substantially furthers a valid legislative purpose,
and (3) is reasonably necessary to further a
legitimate legislative goal. Const. Art. 1, § 24.



4 Cases that cite this headnote



[26] Statutes
Uniformity of Operation



In determining whether legislation implicating
a fundamental or critical right violates
“uniform operation of laws” provision of State
Constitution, court must initially address two
threshold issues by determining (1) what, if any,
classification is created and (2) whether that
classification is discriminatory, that is, whether
it treats the members of the class or subclasses
disparately. Const. Art. 1, § 24.



2 Cases that cite this headnote



[27] Election Law
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Signatures and signers



Statutes
Elections, voting, and political rights



Statutes
Constitutionality of initiative statutes



For purposes of “uniform operation of laws”
provision of State Constitution, statute requiring
that initiative sponsors obtain signatures from
registered voters in each of at least 20 of
state's 29 counties equal to 10 percent of all
votes cast in that county for governor during
last gubernatorial election had the effect of
creating two subclasses of registered voters by
its application and operation: those who resided
in less populous rural counties and those who
resided in more populous urban counties. Const.
Art. 1, § 24; U.C.A.1953, 20A–7–201(2)(a)(ii).



Cases that cite this headnote



[28] Election Law
Signatures and signers



Statutes
Elections, voting, and political rights



Statutes
Constitutionality of initiative statutes



For purposes of “uniform operation of laws”
provision of State Constitution, statute requiring
that initiative sponsors obtain signatures from
registered voters in each of at least 20 of state's
29 counties equal to 10 percent of all votes
cast in that county for governor during last
gubernatorial election created a discriminatory
classification by its disparate treatment of voters;
requirement had the effect of diluting the power
of registered voters in more populous urban
counties and heightening the power of registered
voters in less populous rural counties in relation
to an initiative petition. Const. Art. 1, § 24;
U.C.A.1953, 20A–7–201(2)(a)(ii).



Cases that cite this headnote



[29] Election Law
Signatures and signers



Statutes
Elections, voting, and political rights



Statutes
Constitutionality of initiative statutes



For purposes of “uniform operation of laws”
provision of State Constitution, statute requiring
that initiative sponsors obtain signatures from
registered voters in each of at least 20 of
state's 29 counties equal to 10 percent of all
votes cast in that county for governor during
last gubernatorial election was not reasonably
necessary means or mechanism to further
legislative purpose of ensuring broad geographic
statewide support; it invidiously discriminated
against urban registered voters in favor of
rural registered voters and overly burdened
constitutional right of initiative. Const. Art. 1, §
24; Art. 6, § 1; U.C.A.1953, 20A–7–201(2)(a)
(ii).



1 Cases that cite this headnote



[30] Election Law
Signatures and signers



Statutes
Elections, voting, and political rights



Statutes
Constitutionality of initiative statutes



For purposes of “uniform operation of laws”
provision of State Constitution, statute requiring
that initiative sponsors obtain signatures from
registered voters in each of at least 20 of
state's 29 counties equal to 10 percent of all
votes cast in that county for governor during
last gubernatorial election did not actually
and substantially further legislative purpose of
ensuring broadly distributed geographic support
or of promoting initiatives regarding issues of
statewide interest, but had opposite effect by
giving an effective veto to rural minority over
urban majority. Const. Art. 1, § 24; Art. 6, § 1;
U.C.A.1953, 20A–7–201(2)(a)(ii).



1 Cases that cite this headnote



[31] Election Law
Signatures and signers



Statutes
Elections, voting, and political rights



Statutes
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Constitutionality of initiative statutes



For purposes of satisfying State Constitution's
“uniform operation of laws” guarantee, ensuring
that initiatives would not be so easy to get on
election ballot was not a legitimate legislative
purpose for statute that discriminated against
voters in more populous urban counties in
favor of voters in less populous rural counties
by requiring that initiative sponsors obtain
signatures from registered voters in each of at
least 20 of state's 29 counties equal to 10 percent
of all votes cast in that county for governor
during last gubernatorial election. Const. Art. 1,
§ 24; Art. 6, § 1; U.C.A.1953, 20A–7–201(2)(a)
(ii).



2 Cases that cite this headnote



[32] Statutes
Constitutionality of initiative statutes



Legislature can impose restrictions on the
initiative process, such as requiring particular
form of petition, setting reasonable time frames,
or requiring signers to be registered voters,
which would have effect of making it more
difficult to get initiatives on the ballot, but
only to extent that restrictions comport with
constitutional right of initiative, do not violate
other constitutional provisions, and further
legitimate legislative purposes such as deterring
fraud, ensuring efficiency of process, or ensuring
a modicum of numerical support. Const. Art. 6,
§ 1.



1 Cases that cite this headnote



[33] Election Law
Signatures and signers



Statutes
Elections, voting, and political rights



Statutes
Constitutionality of initiative statutes



For purposes of “uniform operation of laws”
guarantee of State Constitution, statutory
provision requiring that initiative sponsors
obtain signatures from registered voters in each
of at least 20 of state's 29 counties equal to
10 percent of all votes cast in that county



for governor during last gubernatorial election
was not reasonably necessary to prevent ballot
overcrowding. Const. Art. 1, § 24; Art. 6, § 1;
U.C.A.1953, 20A–7–201(2)(a)(ii).



Cases that cite this headnote



[34] Election Law
Signatures and signers



Statutes
Elections, voting, and political rights



Statutes
Constitutionality of initiative statutes



For purposes of “uniform operation of laws”
provision of State Constitution, statute that
discriminated against voters in more populous
counties in favor of voters in less populous
counties, by requiring that initiative sponsors
obtain signatures from registered voters in each
of at least 20 of state's 29 counties equal to
10 percent of all votes cast in that county for
governor at last gubernatorial election, was not
reasonably necessary to promote initiatives as
grassroots legislation; that purpose would also be
satisfied by a statute that did not impose multi-
county signature requirement. Const. Art. 1, §
24; Art. 6, § 1; U.C.A.1953, 20A–7–201(2)(a)
(ii).



Cases that cite this headnote



[35] Election Law
Signatures and signers



Statutes
Elections, voting, and political rights



Statutes
Constitutionality of initiative statutes



For purposes of passing constitutional muster
under “uniform operation of laws” provision,
countering the possibility of localized legislation
was not a legitimate legislative purpose for
statute that discriminated against voters in more
populous urban counties in favor of voters
in less populous rural counties by requiring
that initiative sponsors obtain signatures from
registered voters in each of at least 20 of state's
29 counties equal to 10 percent of all votes
cast in that county for governor during last
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gubernatorial election. Const. Art. 1, § 24; Art.
6, § 1; U.C.A.1953, 20A–7–201(2)(a)(ii).



Cases that cite this headnote



[36] Statutes
Laws of Special, Local, or Private Nature



Any “localized” legislation enacted by the
legislature is subject to the constitutional
prohibition against special laws, as is any
“localized” legislation enacted through the
initiative process. Const. Art. 11, § 3.



Cases that cite this headnote



[37] Election Law
Signatures and signers



Statutes
Elections, voting, and political rights



Statutes
Constitutionality of initiative statutes



For purposes of “uniform operation of laws”
provision of State Constitution, statute that
discriminated against voters in more populous
urban counties in favor of voters in less populous
rural counties, by requiring that initiative
sponsors obtain signatures from registered voters
in each of at least 20 of state's 29 counties equal
to 10 percent of all votes cast in that county for
governor during last gubernatorial election, did
not actually and substantially further a legislative
purpose of preventing localized legislation.
Const. Art. 1, § 24; Art. 6, § 1; U.C.A.1953,
20A–7–201(2)(a)(ii).



1 Cases that cite this headnote



[38] Election Law
Signatures and signers



Statutes
Elections, voting, and political rights



Statutes
Constitutionality of initiative statutes



For purposes of “uniform operation of laws”
guarantee of State Constitution, statute that
discriminated against voters in more populous
urban counties in favor of voters in less populous



rural counties, by requiring that initiative
sponsors obtain signatures from registered voters
in each of at least 20 of state's 29 counties equal
to 10 percent of all votes cast in that county for
governor during last gubernatorial election, was
not a necessary check to temper majoritarian rule
and safeguard minority interests in the context of
initiative process. Const. Art. 1, § 24; Art. 6, § 1;
U.C.A.1953, 20A–7–201(2)(a)(ii).



Cases that cite this headnote



[39] Constitutional Law
Nature and scope in general



Legislature is not free to enact restrictions
on constitutionally established and guaranteed
rights and powers whenever it perceives that the
system of checks and balances among the three
branches of state government is misaligned or
out of equilibrium.



Cases that cite this headnote



[40] Statutes
Constitutionality of initiative statutes



It is not a legitimate legislative purpose to impose
checks and balances, i.e., overly burdensome
restrictions, on the initiative power when
the constitutional responsibility and duty of
the legislature in enacting initiative enabling
legislation is to facilitate the initiative process.
Const. Art. 6, § 1.



1 Cases that cite this headnote



[41] Statutes
Initiative



Representative legislative process, while
coequal and coextensive with direct initiative
legislative process, has different character in
constitutional system from the direct legislative
process in that the latter may be considered a
constitutional check on representative legislature
if it fails to enact widely supported legislation,
perhaps because legislature's internal rules of
operation have prevented legislation from being
enacted, or because governor vetoes legislation
having popular support but lacking support
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of two-thirds of representative legislature to
override governor's veto. Const. Art. 1, § 24; Art.
6, § 1.



Cases that cite this headnote



[42] Election Law
Signatures and signers



Statutes
Elections, voting, and political rights



Statutes
Constitutionality of initiative statutes



For purposes of “uniform operation of laws”
provision of State Constitution, statute requiring
that initiative sponsors obtain signatures from
registered voters in each of at least 20 of
state's 29 counties equal to 10 percent of all
votes cast in that county for governor during
last gubernatorial election did not actually
and substantially further governmental system
of checks and balances, but caused system
to fall out of balance by shifting inordinate
and disproportionate amount of power to rural
minority at expense of urban majority. Const.
Art. 1, § 24; Art. 6, § 1; U.C.A.1953, 20A–7–
201(2)(a)(ii).



Cases that cite this headnote



[43] Election Law
Signatures and signers



Statutes
Elections, voting, and political rights



Statutes
Constitutionality of initiative statutes



For purposes of “uniform operation of laws”
provision of State Constitution, statute that
discriminated against voters in more populous
urban counties in favor of voters in less populous
rural counties, by requiring that initiative
sponsors obtain signatures from registered voters
in each of at least 20 of state's 29 counties equal
to 10 percent of all votes cast for governor during
last gubernatorial election in the respective
county, was not reasonably necessary to further,
and did not actually and substantially further,
a legislative purpose of ensuring an informed



electorate. Const. Art. 1, § 24; Art. 6, § 1;
U.C.A.1953, 20A–7–201(2)(a)(ii).



Cases that cite this headnote



[44] Election Law
Signatures and signers



Statutes
Elections, voting, and political rights



Statutes
Constitutionality of initiative statutes



Statute that discriminated against voters in more
populous urban counties in favor of voters
in less populous rural counties, by requiring
that initiative sponsors obtain signatures from
registered voters in each of at least 20 of
state's 29 counties equal to 10 percent of
all votes cast in that county for governor
during last gubernatorial election, violated
“uniform operation of laws” provision of
State Constitution; statute was not reasonably
necessary to further, and did not actually and
substantially further, a legitimate legislative
purpose. Const. Art. 1, § 24; Art. 6, § 1;
U.C.A.1953, 20A–7–201(2)(a)(ii).



Cases that cite this headnote



[45] Constitutional Law
Equality of Voting Power (One Person, One



Vote)



Equal Protection Clause requires states generally
to treat voters similarly and not to unreasonably
subject voters to disparate treatment. (Per
Russon, J., with one judge concurring and
one judge concurring in the result.) U.S.C.A.
Const.Amend. 14, § 1.



Cases that cite this headnote



[46] Constitutional Law
Equality of Voting Power (One Person, One



Vote)



Statutes
Constitutionality of initiative statutes



Under strict scrutiny, statute that discriminated
against voters in more populous urban counties
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in favor of voters in less populous rural counties,
by requiring that initiative sponsors obtain
signatures from registered voters in each of
at least 20 of state's 29 counties equal to
10 percent of all votes cast in that county
for governor during last gubernatorial election,
violated Equal Protection Clause of Federal
Constitution; statute was not narrowly drawn to
advance a state purpose of compelling interest.
(Per Russon, J., with one judge concurring and
one judge concurring in the result.) U.S.C.A.
Const.Amend. 14, § 1; Const. Art. 1, § 24;
U.C.A.1953, 20A–7–201(2)(a)(ii).



2 Cases that cite this headnote



[47] Constitutional Law
Necessity of Determination



Determination that multi-county signature
requirement in statute governing placement
of initiatives on election ballots violated
“uniform operation of laws” provision of State
Constitution and Equal Protection Clause of
Federal Constitution made it unnecessary for
state Supreme Court to address additional
constitutional challenges to that state as raised in
petition for extraordinary relief filed by sponsors
of initiative. (Per Russon, J., with one judge
concurring and one judge concurring in the
result.) U.S.C.A. Const.Amend. 14, § 1; Const.
Art. 1, § 24; Art. 6, § 1; U.C.A.1953, 20A–7–
201(2)(a)(ii).



3 Cases that cite this headnote



[48] Statutes
Submission to popular vote;  initiative and



referendum



Provision of initiative enabling statute that
violated “uniform application of laws” guarantee
under State Constitution, by requiring that
initiative sponsors obtain signatures from
registered voters in each of at least 20
of state's 29 counties equal to 10 percent
of all votes cast in that county for
governor during last gubernatorial election, was
severable from remainder of statute, which
would continue to be operable and continue



serving legitimate legislative purpose after
unconstitutional provision was removed. Const.
Art. 1, § 24; Art. 6, § 1; U.C.A.1953, 20A–7–201
et seq., 20A–7–201(2)(a)(ii).



Cases that cite this headnote



[49] Constitutional Law
Presumptions and Construction as to



Constitutionality



Statutes
Effect of Partial Invalidity;  Severability



When reviewing the construction of statutes,
general rule is that statutes, where possible,
are to be construed so as to sustain their
constitutionality, and accordingly, if a portion of
the statute might be saved by severing the part
that is unconstitutional, such should be done.



1 Cases that cite this headnote



[50] Statutes
Effect of Partial Invalidity;  Severability



In determining if an unconstitutional subsection
is severable from its umbrella statute, court looks
to legislative intent; when the legislature's intent
is not expressly stated, court turns to the statute
itself and examines the remaining constitutional
portion of the statute in relation to the stricken
portion.



1 Cases that cite this headnote



[51] Statutes
Effect of Partial Invalidity;  Severability



Upon reviewing the statute as a whole and its
operation absent an unconstitutional subsection,
if the remainder of the statute is operable and
still furthers the intended legislative purpose, the
statute will be allowed to stand.



Cases that cite this headnote



West Codenotes



Held Unconstitutional
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U.C.A. 1953, 20A–7–201(2)(a)(ii).
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*1076  Lisa Watts Baskin, Salt Lake City, for petitioners
John Gallivan, Phyllis Sorenson, Susan Kuziak, Linda
Dickey.



Deno G. Himonas, John A. Pearce, Salt Lake City, for
petitioners Michael Gallivan, Frank Pignanelli.



Mark L. Shurtleff, Att'y Gen., Thomas D. Roberts, Asst. Att'y
Gen., for Lieutenant Governor.



David Jordan, Mark E. Hindley, Marc T. Rasich, Salt Lake
City, for intervenors Gene Davis, Peter Knudsen, Howard
Stephenson, Michael Waddoups, James Gowans, Utahns
Against Unfair Taxes.



M. Gay Taylor, Salt Lake City, for amicus Utah Legislature.



Opinion



RUSSON, Justice:



¶ 1 John W. (Jack) Gallivan, Michael D. Gallivan, Frank R.
Pignanelli, Phyllis Sorenson, Susan M. Kuziak, and Linda
Sue Dickey (collectively, “Gallivan”) seek an extraordinary
writ from this court requesting the following relief: (1) a
declaration that Utah's multi-county signature requirement
for placing an initiative on the ballot is unconstitutional,
(2) a declaration that their initiative petition was sufficient
under Utah Code section 20A–7–207(2), and (3) an order
compelling respondent Lieutenant Governor Olene Walker
(“lieutenant governor”) to accept and file the petition and
to place the initiative on the 2002 general election ballot.
Gallivan v. Walker, 2002 UT 73, ¶ 1, 54 P.3d 1066. We grant
the extraordinary writ and order the lieutenant governor to
accept and file the petition and place the initiative on the 2002
general election ballot.



BACKGROUND



¶ 2 The facts underlying and relevant to this petition for an



extraordinary writ are undisputed. 1  Certain citizens of the
State of Utah sponsored a proposed initiative known as the
Radioactive Waste Restrictions Act (the “initiative”) to be
placed on the 2002 general election ballot. The sponsors of
the proposed initiative included petitioners Michael Gallivan,
Frank R. Pignanelli, Phyllis Sorenson, and Susan M. Kuziak.



¶ 3 On April 10, 2002, the proposed initiative was filed with
the lieutenant governor. On April 15, 2002, the lieutenant
governor approved the initiative for circulation and issued
circulation sheets in conformity with Utah Code section 20A–
7–204. On or after April 15, 2002, the initiative's sponsors
printed initiative packets and the sponsors commenced the
circulation process of soliciting registered voters' signatures
to obtain a sufficient number of signatures to have the
initiative placed on the 2002 general election ballot.



¶ 4 To qualify the initiative for placement on the statewide
ballot, the sponsors were required to obtain a specific number
of signatures statewide and in each of more than two-thirds
of the state's counties. To satisfy the statewide signature
requirement,



[a] person seeking to have an initiative submitted to a vote
of the people for approval or rejection shall obtain:



(i) legal signatures equal to 10% of the cumulative total
of all votes cast for all candidates for governor at the last
regular general election at which a governor was elected ....



Utah Code Ann. § 20A–7–201(2)(a)(i) (Supp.2001). Pursuant
to this requirement, the lieutenant governor determined that
the sponsors were required to obtain a statewide minimum of
76,180 certified signatures in order to qualify the initiative for
placement on the ballot.



¶ 5 In addition, to get the initiative placed on the ballot, the
initiative's sponsors had to satisfy a multi-county distribution
requirement: The sponsors had to obtain signatures from
registered voters in each of at least 20 of Utah's 29 counties
equal to 10 percent of all the votes cast for governor during
the last gubernatorial election in the respective county in
which the votes for governor were cast. Id. § 20A–7–201(2)
(a)(ii) (Supp.2001). Specifically, *1077  this multi-county
signature requirement provides that the sponsors must obtain



from each of at least 20 counties, legal
signatures equal to 10% of the total
of all votes cast in that county for
all candidates for governor at the last
regular general election at which a
governor was elected.



Id.



¶ 6 Between April 15 and June 1, 2002, the initiative's
sponsors obtained over 130,000 signatures, purportedly the
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largest number of signatures ever gathered during the



circulation of an initiative petition in Utah. On June 3, 2002, 2



the initiative's sponsors delivered the signed and verified
initiative packets to each of the county clerks of the counties
in which the respective initiative packets were circulated.



¶ 7 By July 1, 2002, the county clerks were required to verify
that the signers are registered voters, certify on the petition
that each signature is that of a registered voter, and deliver all
of the packets to the lieutenant governor. Id. § 20A–7–206(3)
(Supp.2001). From June 1 until the date on which each of
the county clerks sent the petitions to the lieutenant governor,
Utah law permitted voters that signed the initiative petition to
remove their signatures from the petition. Id. § 20A–7–205(3)
(a) (Supp.2001).



¶ 8 After the sponsors delivered the packets to the county
clerks, opponents of the initiative, including Utahns Against
Unfair Taxes, began contacting the petition signers to
encourage them to remove their signatures from the petition.
This campaign focused on signers residing in Utah's rural,
sparsely populated counties, where fewer signature removals
were required to cause the number of remaining signatures to
fall below the number required in the county pursuant to the
multi-county signature requirement.



¶ 9 Before the county clerks sent the signatures to the
lieutenant governor, a sufficient number of signers from
rural counties, approximately 3,000, removed their signatures
from the initiative petition, thus disqualifying the initiative
from being placed on the ballot for failure to satisfy
the multi-county signature requirement. In fact, after the
signatures were removed, the sponsors satisfied the multi-
county signature requirement in only 14 of Utah's 29 counties,
6 counties short of the required 20.



¶ 10 The aggregate population of the 14 counties in
which the sponsors satisfied the multi-county signature
requirement is 87.14 percent of the state's overall population.
Comparatively, the aggregate population of the other 15
counties is less than 13 percent of the state's total population.
In addition, more than three-fourths of the state's population
is concentrated in the 4 Wasatch Front counties of Weber,
Davis, Salt Lake, and Utah. Indeed, if the sponsors had



obtained only a combined 147 3  additional signatures in 6
specific counties of the 15 counties in which the sponsors
did not satisfy the individual county requirement (Beaver,
Daggett, Garfield, Kane, Piute, and Wayne)—in which only
21,651 people, or less than one percent of the state's overall



population, reside—then the sponsors would have satisfied
the multi-county signature requirement.



¶ 11 Even after the names were removed under Utah
Code section 20A–7–205(3)(a), the state's county clerks
certified and delivered an aggregate statewide total of 95,974
signatures of registered voters to the lieutenant governor,
satisfying the statewide minimum 10 percent signature
requirement of 76,180. Despite exceeding the statewide 10
percent requirement, on July 5, 2002, the lieutenant governor
declared the initiative petition to be legally insufficient to
be placed on the ballot because the sponsors failed to meet
the multi-county signature requirement of Utah Code section
20A–7–201(2)(a)(ii).



[1]  ¶ 12 On July 16, 2002, Gallivan petitioned this court
for an extraordinary writ pursuant to Utah Code section 20A–
7–207(4). *1078  In the petition, Gallivan contends that
Utah's multi-county signature requirement is unconstitutional
under (1) the equal protection clause of the Fourteenth
Amendment to the United States Constitution, (2) the uniform
operation of laws provision of article I, section 24 of the
Utah Constitution, and (3) the free speech clauses of the First
Amendment to the United States Constitution and article I,



section 15 of the Utah Constitution. 4  Gallivan argues that
the multi-county signature requirement is unconstitutional
because it discriminates against registered voters residing in
urban counties and that the removal provision exacerbates
that discrimination by permitting just a few registered voters
living in rural, less populated counties to remove their
signatures from the petition to thwart an entire statewide
initiative petition.



¶ 13 In addition to a brief filed by the lieutenant governor
in opposition to Gallivan's petition for an extraordinary writ,
we permitted Gene Davis, Peter C. Knudson, Howard A.
Stephenson, Michael G. Waddoups, James R. Gowans, and
Utahns Against Unfair Taxes (collectively, “intervenors”) to
file a brief opposing Gallivan's petition, and we permitted
the Utah Legislature to file an amicus curiae brief relating to
Gallivan's petition.



¶ 14 In her brief, the lieutenant governor argues that
the multi-county signature requirement burdens neither
Gallivan's free speech rights nor Gallivan's equal protection
rights, that the multi-county signature requirement is
sustainable as a general initiative regulation, and that the
purposes of the multi-county signature requirement justify it.
Further, the lieutenant governor contends that if the multi-
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county signature requirement is unconstitutional, then the
requirement is not severable from the rest of the initiative
enabling statute and that therefore the entire statute would
have to be struck down as unconstitutional.



¶ 15 Intervenors contend 5  that the multi-county signature
requirement is a reasonable, and therefore a constitutional,
implementation of Utah's initiative process, that the multi-
county signature requirement does not implicate Gallivan's
free speech rights, and that even if the multi-county signature
requirement is unconstitutional—which they contend it is not
—the requirement is not severable from the statewide 10
percent signature requirement, thereby precluding this court
from granting Gallivan the remedy Gallivan seeks in the
petition for an extraordinary writ to have the initiative placed
on the ballot.



*1079  ¶ 16 The legislature, in its amicus brief, endorsed
the lieutenant governor's contentions that the multi-county
signature requirement is constitutional under both the federal
and state constitutions. Further, the legislature contends that
the multi-county signature requirement of subsection (2)
(a)(ii) of section 20A–7–201 cannot be severed from “the
remainder of Subsection (2)(a) without severely distorting
or altogether destroying legislative intent with respect to the
numbers of voters required to place a statewide initiative
on the ballot,” that if this court declares any portion of the
statute unconstitutional and severs it from the remainder,
then this court would be unconstitutionally rewriting the
statutory framework governing initiatives, and that therefore,
if the multi-county signature requirement is unconstitutional,
“the exclusive remedy should be to refer the statute back
to the Legislature to make whatever modifications the
Legislature determines appropriate.” The legislature also
contends that if the multi-county signature requirement is
declared unconstitutional, a new timetable for the initiative
process will have to be created and that the legislature, rather
than this court, should set that timetable.



¶ 17 After oral argument, we issued an opinion in which we
determined that we have original jurisdiction to consider this
matter as a petition “for an extraordinary writ pursuant to
article VIII, section 3 of the Utah Constitution.” Gallivan,
2002 UT 73 at ¶ 4, 54 P.3d 1066. In that opinion, we solicited
supplemental briefing and expedited the briefing process, id.
at ¶¶ 5–6, requesting



additional briefing from the parties
on two questions: (1) What is or



should be the standard for determining
the freedom of expression and equal
protection issues under the Utah
Constitution? (2) What considerations
affect the severability question when
all portions of the initiative statute (the
geographic distribution requirements,
the percentage requirements, and the
“signature rescission” provisions) are
considered as a whole and separately?



Id. at ¶ 5.



¶ 18 Gallivan, in the supplemental brief, contends that
the multi-county signature requirement is unconstitutional
under the uniform operation of laws and free speech
provisions of the Utah Constitution, regardless of whether
the requirement is analyzed under heightened scrutiny or
under less stringent scrutiny, although Gallivan maintains that
heightened scrutiny is appropriate. Additionally, Gallivan
contends that the multi-county signature requirement can be
freely severed from the remainder of the statewide initiative
statute.



¶ 19 Calling for a balancing test to determine which level
of scrutiny should be applied to Gallivan's arguments under
the Utah Constitution, the lieutenant governor contends that
because any impact to Gallivan's fundamental rights relating
to this case is not severe and is general, nondiscriminatory,
and regulatory and because the state's interests in this case
justify the multi-county signature requirement, it should be
subjected to reasonable basis scrutiny and should be upheld.
Similarly, intervenors contend that “the appropriate level of
scrutiny [under the uniform operation of laws and free speech
provisions of the Utah Constitution] is the lowest” in this
case and that because the multi-county signature requirement
passes constitutional muster under this level of scrutiny,
the requirement should not be declared unconstitutional.
Additionally, supplementing their contentions regarding
severability, both the lieutenant governor and intervenors
maintain that provisions of the initiative statute are not
severable. Finally, intervenors contend that any challenge
to the signature removal provision either is waived or has
become moot.



ANALYSIS
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¶ 20 Gallivan petitions this court for an extraordinary writ,
seeking to have the multi-county signature requirement
of Utah Code section 20A–7–201(2)(a)(ii) declared
unconstitutional and to have this court order the lieutenant
governor to place the initiative on the 2002 general election
ballot. Accordingly, we must review whether the multi-
county signature requirement violates the uniform operation
of laws provision of the Utah Constitution, the equal
protection clause of the Fourteenth Amendment, and *1080
the free speech clauses of both the United States and Utah
Constitutions.



¶ 21 Before doing so, however, we must first explain how
the people's right to legislate by initiative correlates with
and functions in our constitutional state government system
and how the legislatively created multi-county signature
requirement relates to the implementation of the people's
initiative right. Long ago, this court explained:



[G]overnment ... is an organization created by the people
for their own purposes, to wit, for governmental purposes.
As such, the government has powers [that] are strictly
limited by the constitution.... The State of Utah ... was
conceived of dalliance between the Congress of the United
States and the people of the Territory of Utah. The
Congress passed an act, known as the Enabling Act, “to
enable the people of Utah to form a constitution and
State government.” As a result thereof, the people of Utah
conceived and gave birth to Siamese twins: A constitution
and the State of Utah, inseparable unless both shall die.



Duchesne County v. State Tax Comm'n, 104 Utah 365, 375–
76, 140 P.2d 335, 339–40 (1943) (quoting Enabling Act of
July 16, 1894, ch. 138, Statutes at Large 107, reprinted in 1A
Utah Code Ann. (1991)).



¶ 22 The government of the State of Utah was founded
pursuant to the people's organic authority to govern
themselves. The constitution crafted and ratified by the
people of Utah unequivocally provides:



All political power is inherent in the people; and all free
governments are founded on their authority for their equal
protection and benefit, and they have the right to alter or
reform their government as the public welfare may require.



Utah Const. art. I, § 2 (emphasis added); see also Duchesne
County, 104 Utah at 376, 140 P.2d at 340.



[2]  ¶ 23 In conformity with this principle, the Utah
Constitution vests the people's sovereign legislative power in
both (1) a representative legislature and (2) the people of the
State, in whom all political power is inherent. Utah Const.
art. VI, § 1(1) (Supp.2001); see also Utah Const. art. I, § 2;
Duchesne County, 104 Utah at 376, 140 P.2d at 340. Pursuant
to article VI, section 1 of the Utah Constitution, the people
exercise their direct legislative power through initiatives and
referenda. Utah Const. art. VI, § 1. Article VI, section 1 is not
merely a grant of the right to directly legislate, but reserves
and guarantees the initiative power to the people. Dewey v.
Doxey–Layton Realty Co., 3 Utah 2d 1, 3, 277 P.2d 805,
806 (1954); see also Shriver v. Bench, 6 Utah 2d 329, 330
n. 1, 313 P.2d 475, 476 n. 1 (1957); Halgren v. Welling, 91
Utah 16, 21, 63 P.2d 550, 552 (1936) (“The right of direct
legislation is in the people.”); Urevich v. Woodard, 667 P.2d
760, 762 (Colo.1983) (en banc) (stating that initiative power
under Colorado Constitution is “ ‘a reservation of power
by [the people] for themselves' ” (quoting McKee v. City
of Louisville, 200 Colo. 525, 616 P.2d 969, 972 (1980))).
The power of the legislature and the power of the people
to legislate through initiative and referenda are coequal,
coextensive, and concurrent and share “equal dignity.” Utah
Power & Light Co. v. Provo City, 94 Utah 203, 235–36, 74
P.2d 1191, 1205 (1937) (Larson, J., concurring) (stating that
“by the initiative process [under the Utah Constitution] the
people [are] a legislative body coequal in power and with
superior advantages to the Legislature”); see also Dewey, 3
Utah 2d at 4, 277 P.2d at 807 (noting that electors' power to
pass legislation via initiative is same as power of legislature);
accord Manduley v. Superior Court, 27 Cal.4th 537, 117
Cal.Rptr.2d 168, 41 P.3d 3, 13 (2002); Commonwealth v.
Leno, 415 Mass. 835, 616 N.E.2d 453, 457 (1993); State ex
rel. Goodman v. Stewart, 57 Mont. 144, 187 P. 641, 643
(1920); State ex rel. Stenberg v. Moore, 258 Neb. 199, 602
N.W.2d 465, 474 (1999); Wyo. Nat'l Abortion Rights Action
League v. Karpan, 881 P.2d 281, 285 (Wyo.1994).



[3]  ¶ 24 The reserved right and power of initiative is a
fundamental right under article VI, section 1 of the Utah
Constitution. Shriver, 6 Utah 2d at 332, 313 P.2d at 480;
see also Loonan v. Woodley, 882 P.2d 1380, 1383–84
(Colo.1994) (en banc). For decades, we have recognized
that the right to vote is a *1081  fundamental right. Pub.
Employees' Ass'n v. State, 610 P.2d 1272, 1273 (Utah 1980).
Indeed,



[n]o right is more precious in a free
country than that of having a voice
in the election of those who make the
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laws under which, as good citizens, we
must live. Other rights, even the most
basic, are illusory if the right to vote is
undermined. Our Constitution leaves
no room for classification of people in
a way that unnecessarily abridges this
right.



Reynolds v. Sims, 377 U.S. 533, 560, 84 S.Ct. 1362, 12
L.Ed.2d 506 (1964).



[4]  [5]  [6]  [7]  [8]  ¶ 25 Initiative is the power of a voter
to directly legislate via exercising the right to vote. Stavros
v. Office of Legislative Research & Gen. Counsel, 2000 UT
63, ¶ 19, 15 P.3d 1013; Halgren, 91 Utah at 21, 63 P.2d at
552; see also Shriver, 6 Utah 2d at 330, 313 P.2d at 476.
Like the right to vote generally, the initiative right guarantees
participation in the political process. Loonan, 882 P.2d at
1383–84. It is a constitutionally guaranteed right that “form[s]



an implicit part of the life of a free citizen in a free society.” 6



Pub. Employees' Ass'n, 610 P.2d at 1273. The initiative right
encourages political dialogue and allows the general populace
to have substantive and meaningful participation in enacting
legislation that impacts society. It is democracy in its most
direct and quintessential form.



¶ 26 The voters' right to initiative does not commence at the
ballot box: The voters' right to legislate via initiative includes
signing a petition to get the proposed initiative on the ballot.
Signing a petition is inextricably connected to the voters'
right to vote on an initiative because it serves a gatekeeping
function to the right to vote. Accordingly, “[t]he use of ...
petitions ... to obtain a place on the [state's] ballot is an integral
part of [its] elective system.” Moore v. Ogilvie, 394 U.S. 814,
818, 89 S.Ct. 1493, 23 L.Ed.2d 1 (1969). Recognizing that
ballot access is essential to fundamental rights, the United
States Supreme Court explained:



Restrictions on access to the ballot burden two distinct and
fundamental rights, “the right of individuals to associate
for the advancement of political beliefs, and the right of
qualified voters, regardless of their political persuasion, to
cast their votes effectively.”



Illinois State Bd. of Elections v. Socialist Workers Party,
440 U.S. 173, 184, 99 S.Ct. 983, 59 L.Ed.2d 230 (1979)
(quoting Williams v. Rhodes, 393 U.S. 23, 30, 89 S.Ct. 5, 21
L.Ed.2d 24 (1968)). In essence, both the ability to commence
the initiative process by signing a petition and the ultimate
act of casting a vote on a proposed initiative are integral



and correlative parts of a proposed initiative's “election
process,” Moore, 394 U.S. at 818, 89 S.Ct. 1493, that is,
the right to cast a vote in the initiative context is dependent
on the proposed initiative garnering sufficient signatures to
qualify the proposed initiative for placement on the ballot.
The right to vote on an initiative cannot exist without the
voters' unfettered right to legislate through initiative, which
necessarily begins with the circulating and signing process.



[9]  [10]  ¶ 27 Because the people's right to directly
legislate through initiative and referenda is sacrosanct and
a fundamental right, Utah courts must defend it against
encroachment and maintain it inviolate. See Cope v. Toronto,
8 Utah 2d 255, 259, 332 P.2d 977, 979 (1958) (per curiam)
(noting that statute enabling people's right to initiative must
be given construction that “effectuate[s] its purpose that the
people be permitted to vote and express their will on proposed
legislation”); see also Legislature v. Eu, 54 Cal.3d 492, 286
Cal.Rptr. 283, 816 P.2d 1309, 1313 (1991) (en banc) (“[I]t
is our solemn duty to jealously guard the precious initiative
power, and to resolve any reasonable doubts in favor of its
exercise.”); Associated Home Builders of Greater Eastbay,
Inc. v. City of Livermore, 18 Cal.3d 582, 135 Cal.Rptr. 41, 557
P.2d 473, 477 (1976) (en banc) (same); Urevich, 667 P.2d at
762 (“Any law that limits this ‘fundamental right at the very
core of our republican *1082  form of government’ is viewed
with the closest scrutiny.” (quoting McKee, 616 P.2d at 972));
State ex rel. Stenberg v. Moore, 258, Neb. 199, 602 N.W.2d
465, 474 (1999) (stating that right of initiative is “precious”
and “is one which the courts are zealous to preserve to the
fullest tenable measure of spirit as well as letter” (quotations
omitted)); In re Referendum Pet. No. 18, State Question
No. 437, 1966 OK 152, 417 P.2d 295, 297 (“The right to
petition for a vote of the people by Initiative and Referendum
provided by Art. 5, § 2, of the Constitution of Oklahoma is
a sacred right to be carefully preserved.”); Bernstein Bros.,
Inc. v. Dep't of Revenue, 294 Or. 614, 661 P.2d 537, 539
(1983) (holding that Oregon Supreme Court “has consistently
defended [the people's powers of referendum and initiative]
against any encroachment”). Because of the fundamental
nature of the right of initiative and its significance to the
political power of registered voters of the state, the vitality of
ensuring that the right is not effectively abrogated, severely
limited, or unduly burdened by the procedures enacted to
enable the right and to place initiatives on the ballot is of
paramount importance.



[11]  ¶ 28 Article VI, section 1 requires the legislature
to enact legislation to enable the people to exercise their
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reserved power and right to directly legislate through
initiative. See Owens v. Hunt, 882 P.2d 660, 661 (Utah 1994).
This section provides in pertinent part:



(2)(a)(i) The legal voters of the State of Utah in the
numbers, under the conditions, in the manner, and within
the time provided by statute, may:



(A) initiate any desired legislation and cause it to be
submitted to the people for adoption upon a majority
vote of those voting on the legislation ....



Utah Const. art. VI, § 1(2)(a)(i)(A) (Supp.2001).
Accordingly, the legislature can and is required to enact
legislation that implements and enables the exercise of the
people's right to initiative so long as it does not pass laws
that unduly burden or diminish the people's right to initiate
legislation. See Owens, 882 P.2d at 661 (acknowledging
legislature's latitude in enacting initiative regulations that
do not “discriminat[e]” or impose “unreasonable restraint
on rights of electorate” to legislate through initiative); see
also Loonan, 882 P.2d at 1386–87 (stating that legislature's
enactments that will diminish, impair, limit, or destroy
constitutional initiative right are impermissible); Wolverine
Golf Club v. Hare, 24 Mich.App. 711, 180 N.W.2d 820, 830
(1970) (noting that legislature can enact statutes that “place
certain ground rules on the petitioning for initiative in order
to facilitate the enormous task of verifying the signatures
on petitions,” but it cannot “create unnecessary obstacles to
restrict the lawful use of initiative”); Bernstein Bros., Inc.,
661 P.2d at 539 (“The only power the legislature has is to
pass legislation that aids or facilitates the [initiative power]
intended by the constitution.”); cf. Ark. Const. amend. 7 (“No
legislation shall be enacted to restrict, hamper or impair the
exercise of the right [of initiative] reserved to the people.”).



¶ 29 Complying with this constitutional directive to enact
enabling legislation, the Utah Legislature passed Utah Code
sections 20A–7–201 to –213, which detail Utah's procedures
for conducting statewide initiative elections. See generally
Bigler v. Vernon, 858 P.2d 1390, 1391–92 (Utah 1993). The
legislature, in setting the minimum number of signatures
required for a proposed initiative to be placed on the ballot,
requires the sponsors to obtain both a specific number of
signatures statewide and a specific number of signatures in
each of more than two-thirds of the state's counties. To satisfy
the statewide signature requirement,



[a] person seeking to have an initiative submitted to a vote
of the people for approval or rejection shall obtain:



(i) legal signatures equal to 10% of the cumulative total
of all votes cast for all candidates for governor at the
last regular general election at which a governor was
elected ....



Utah Code Ann. § 20A–7–201(2)(a)(i) (Supp.2001). To
satisfy the multi-county signature requirement,



[a] person seeking to have an initiative submitted to a vote
of the people for approval or rejection shall obtain:



...;



*1083  (ii) from each of at least 20 counties, legal
signatures equal to 10% of the total of all votes cast in
that county for all candidates for governor at the last
regular general election at which a governor was elected.



Id. § 20A–7–201(2)(a)(ii). 7  Having this backdrop in mind,
we now turn to Gallivan's constitutional challenges to the
multi-county signature requirement.



I. EQUAL PROTECTION AND
UNIFORM OPERATION OF LAWS



¶ 30 Gallivan challenges the multi-county signature
requirement provision of the Utah initiative enabling statute,
Utah Code Ann. § 20A–7–201(2)(a)(ii), on the grounds that
it violates both the uniform operation of laws provision of
the Utah Constitution, Utah Const. art. I, § 24, and the Equal
Protection Clause of the Fourteenth Amendment to the United
States Constitution, U.S. Const. amend. XIV, § 1.



[12]  ¶ 31 Article I, section 24 of the Utah Constitution states:
“All laws of a general nature shall have uniform operation.”
Utah Const. art. I, § 24. The Fourteenth Amendment to the
United States Constitution prohibits a state from enacting
laws that deny “any person within its jurisdiction the equal
protection of the laws.” U.S. Const. amend. XIV, § 1. Despite
their dissimilar language, these two constitutional provisions
“embody the same general principle: persons similarly
situated should be treated similarly, and persons in different
circumstances should not be treated as if their circumstances
were the same.” Malan v. Lewis, 693 P.2d 661, 669 (Utah
1984); see also Carrier v. Pro–Tech Restoration, 944 P.2d
346, 355–56 (Utah 1997) (observing that Utah's uniform
operation of laws provision and federal Equal Protection
Clause “embody the same general principles”); Mountain
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Fuel Supply Co. v. Salt Lake City Corp., 752 P.2d 884, 888
(Utah 1988) (same); Liedtke v. Schettler, 649 P.2d 80, 81 n.
1 (Utah 1982) *1084  (stating that article I, section 24 is
“generally considered the equivalent of the Equal Protection
Clause of the 14th Amendment, U.S. Constitution”).



[13]  [14]  ¶ 32 Both constitutional provisions incorporate
the “[b]asic principles of equal protection of the law [that]
are inherent in the very concept of justice and are a necessary
attribute of a just society.” Malan, 693 P.2d at 670. That
equal protection is “essential to a free society” is “explicitly
stated ... in Article I, § 2 of the Utah Constitution: ‘[A]ll free
governments are founded on their authority for [the people's]



equal protection and benefit ....’ ” 8  Id. (alterations in original)
(quoting Utah Const. art. I, § 2).



[15]  ¶ 33 Even though there is a similitude in the
“fundamental principles” embodied in the federal Equal
Protection Clause and the Utah uniform operation of laws
provision, “our construction and application of Article I, §
24 are not controlled by the federal courts' construction and
application of the Equal Protection Clause,” Malan, 693 P.2d
at 670; see also Ryan v. Gold Cross Servs., Inc., 903 P.2d
423, 426 (Utah 1995), and “[w]e have recognized that article
I, section 24 ... establishes different requirements from the
federal Equal Protection Clause.” Whitmer v. City of Lindon,
943 P.2d 226, 230 (Utah 1997). In light of and because of
these differences, we also have reiterated that Utah's uniform
operation of laws provision is “at least as exacting and, in
some circumstances, more rigorous than the standard applied
under the federal constitution.” Mountain Fuel Supply Co.,
752 P.2d at 889; see also Carrier, 944 P.2d at 356; Whitmer,
943 P.2d at 230. Thus, because “the language and history
of the two provisions are entirely different, and even though
there are important areas of overlap in the concepts embodied
in the two provisions,” we have noted that “the differences
can produce different legal consequences.” Lee v. Gaufin,
867 P.2d 572, 577 (Utah 1993); see also State v. Mohi, 901
P.2d 991, 997 (Utah 1995) (citing Lee ); Malan, 693 P.2d at
670 (“The different language of Article I, § 24, the different
constitutional contexts of the two provisions, and different
jurisprudential considerations may lead to a different result in
applying equal protection principles under Article I, § 24 than
might be reached under federal law.”). Consequently, we will
address Gallivan's challenges to the multi-county signature
requirement under each constitutional provision separately
and in turn.



A. Uniform Operation of Laws under Utah Constitution



¶ 34 Gallivan challenges the multi-county signature
requirement provision of the initiative enabling statute, Utah
Code Ann. § 20A–7–201(2)(a)(ii), on the ground that it
violates the uniform operation of laws provision of the
Utah Constitution, arguing that the multi-county signature
requirement is unreasonable and disparate in its operation
because it has the effect of heightening the relative weight
of the signatures of registered voters in rural, less populous
counties and diluting the weight of the signatures of registered
voters in urban, more populous counties, thus impermissibly
skewing in favor of rural registered voters the power to
determine whether an initiative is placed on the ballot under
the initiative process. Gallivan contends that the multi-county
signature requirement neither is supported by nor furthers
any valid or legitimate legislative purpose or objective and
that the multi-county signature requirement is not reasonably
necessary to further legitimate legislative goals. Because in
Gallivan's view the challenged statutory provision impacts
fundamental or *1085  critical rights guaranteed by the
Utah Constitution, Gallivan asserts that our review of the
statute should employ a heightened scrutiny, giving little
or no deference to the legislature and without affording
the multi-county signature requirement provision the normal
presumption of constitutionality.



¶ 35 The lieutenant governor and intervenors maintain
that because no fundamental or critical right is at stake
in connection with the statute and because the legislative
purposes and goals underlying the statute are reasonable
and legitimate and reasonably related to the classification in
question, we should sustain the constitutionality of the multi-
county signature requirement under the lowest or minimal
level of scrutiny.



[16]  ¶ 36 Article I, section 24 of the Utah Constitution
states: “All laws of a general nature shall have uniform
operation.” Utah Const. art. I, § 24. The essence of this
constitutional provision is “ ‘the settled concern of the law
that the legislature be restrained from the fundamentally
unfair practice’ of classifying persons in such a manner that
those who are similarly situated with respect to the purpose
of the law are treated differently by that law, to the detriment
of some of those so classified.” Blue Cross & Blue Shield
of Utah v. State, 779 P.2d 634, 637 (Utah 1989) (quoting
Mountain Fuel Supply Co., 752 P.2d at 888).
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[17]  [18]  ¶ 37 In order for a law to be constitutional under
the uniform operation of laws provision, “it is not enough that
it be uniform on its face. What is critical is that the operation
of the law be uniform.” Lee, 867 P.2d at 577; see also Mohi,
901 P.2d at 997. “A law does not operate uniformly if ‘persons
similarly situated’ are not ‘treated similarly’ or if ‘persons in
different circumstances' are ‘treated as if their circumstances
were the same.’ ” Lee, 867 P.2d at 577 (quoting Malan
v. Lewis, 693 P.2d 661, 669 (Utah 1984)). In other words,
“[w]hen persons are similarly situated, it is unconstitutional
to single out one person or group of persons from among the
larger class on the basis of a tenuous justification that has little
or no merit.” Malan, 693 P.2d at 671 (footnote omitted).



[19]  [20]  [21]  ¶ 38 Therefore, the equal protection
principle inherent in the uniform operation of laws provision
protects against discrimination within a class and guards
against disparate effects in the application of laws. See id.
While the legislature may have discretion in the creation
of classes to which legislation applies, “ ‘the court must
determine whether such classifications operate equally on
all persons similarly situated.’ ” Id. (quoting State Tax
Comm'n v. Dep't of Fin., 576 P.2d 1297, 1298 (Utah
1978)). Ultimately, it is the judiciary's province to decide the
vital and determinative question of “whether a classification
operates uniformly on all persons similarly situated within
constitutional parameters.” Id.



[22]  ¶ 39 In conducting an analysis of a challenged statutory
provision under article I, section 24, “the broad outlines of
the analytical model used in determining compliance with
the uniform operation of laws provision remain the same
in all cases, [but] the level of scrutiny we give legislative
enactments varies.” Blue Cross & Blue Shield, 779 P.2d at
637; see also, e.g., Peterson v. Coca–Cola USA, 2002 UT
42, ¶ 23, 48 P.3d 941; Lee, 867 P.2d at 578–83; Ryan v.
Gold Cross Servs., Inc., 903 P.2d 423, 426 (Utah 1995);
Swayne v. L.D.S. Soc. Servs., 795 P.2d 637, 647 (Utah 1990)
(Zimmerman, J., concurring and dissenting); Mountain Fuel
Supply Co., 752 P.2d at 888 n. 3; Condemarin v. Univ. Hosp.,
775 P.2d 348, 354–56, 373 (Utah 1989); Condemarin, 775
P.2d at 372–73 (Stewart, J., separate opinion).



[23]  ¶ 40 Where a legislative enactment implicates a
“fundamental or critical right” or creates classifications which
are “considered impermissible or suspect in the abstract,” we
apply a heightened degree of scrutiny. Ryan, 903 P.2d at 426;
see also Peterson, 2002 UT 42 at ¶ 23, 48 P.3d 941; Swayne,



795 P.2d at 647 (Zimmerman, J., concurring and dissenting);
Condemarin, 775 P.2d at 373 (Stewart, J., separate opinion).



[24]  ¶ 41 The starting point of our analysis, therefore,
is whether the multi-county signature requirement of the
initiative enabling statute implicates a “fundamental or
critical right” or creates classifications which *1086  are
“considered impermissible or suspect in the abstract.” Ryan,
903 P.2d at 426. The statutory provision at issue in this case
impacts the right of the people to exercise their reserved
legislative power and their right to vote. As we previously
explained, both are fundamental and critical rights to which
the Utah Constitution has accorded special sanctity. See supra
¶¶ 24–27.



[25]  ¶ 42 Because the multi-county signature requirement
affects fundamental and critical rights guaranteed by and
reserved to the citizens of Utah in the Utah Constitution, we
review the challenged law with heightened scrutiny and apply
the following analytical model articulated in Lee:



[A] statutory classification
that discriminates against a
person's constitutionally protected
[fundamental or critical] right ...
is constitutional only if it (1) is
reasonable, (2) has more than a
speculative tendency to further the
legislative objective and, in fact,
actually and substantially furthers a
valid legislative purpose, and (3) is
reasonably necessary to further a
legitimate legislative goal.



867 P.2d at 582–83. In other words, in order for a
discriminatory classification to be constitutional it must be
reasonably necessary to further, and in fact must actually and
substantially further, a legitimate legislative purpose. See id.



[26]  ¶ 43 Under this uniform operation of laws analytical
model, our analysis is straightforward. Initially, we must
address two threshold issues by determining (1) what, if any,
classification is created and (2) whether that classification is
discriminatory, that is, whether it treats the members of the
class or subclasses disparately. See Mohi, 901 P.2d at 997. If a
discriminatory classification exists, it must then be analyzed
according to the Lee test to determine if it is constitutionally
permissible. Under the Lee analysis, we review each of
the stated legislative purposes supporting the multi-county
signature requirement and determine whether that legislative
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purpose is legitimate, whether the multi-county signature
requirement actually and substantially furthers that purpose,
and whether the multi-county signature requirement is
reasonably necessary to further the legislative purpose. With
this road map in hand, we return to the first of our two
threshold issues.



[27]  ¶ 44 First, the multi-county signature requirement of
the initiative enabling statute requires that citizens wishing
to have an initiative placed on the ballot must secure
the signatures of registered voters residing in a particular
county equal to 10 percent of the aggregate number of
votes cast in that particular county for governor in the last
gubernatorial election in each of 20 of Utah's 29 counties.
Utah Code Ann. § 20A–7–201(2)(a)(ii) (Supp.2001). The
classification made by the statutory provision, that is, the
class of persons to which the statutory provision applies, is
registered voters by requiring the signatures of such voters.
See id. § 20A–7–201(2)(a). The effect of the operation of the
multi-county signature requirement enacted by the legislature
is the creation of two subclasses of registered voters: those
who reside in rural counties and those who reside in urban
counties. These subclasses, while not expressly created by
the statute, result from the application and operation of
the statute. The lieutenant governor and intervenors also
implicitly acknowledge the existence of the two subclasses
and the operation of the statute as to the two subclasses
when they argue that the legislative purpose behind the
multi-county signature requirement is, among other things,
to counter localized legislation disfavoring rural counties and
populations and to act as a check and balance on the urban
majority.



[28]  ¶ 45 Second, the question arises whether the
classification created by the legislature is discriminatory,
that is, whether the members of the class or subclasses are
treated disparately. The multi-county signature requirement
has the effect of diluting the power of urban registered
voters and heightening the power of rural registered voters
in relation to an initiative petition, thereby treating similarly
situated registered voters disparately. Given Utah's uniquely
concentrated population, the effect of the multi-county
signature requirement is to allow registered voters in rural
counties to wield a disproportionate amount of power in
*1087  the determination of whether an initiative qualifies



to be placed on the ballot. The statutory scheme is
discriminatory in that it essentially raises registered voters
in rural counties to the level of gatekeepers who can
effectively keep initiatives off the ballot despite the existence



of significant numeric support for the initiative in urban
portions of the state. Because more than three-fourths of
Utah's population resides along the urbanized Wasatch Front,
i.e., in Salt Lake, Utah, Weber, and Davis Counties, a
relatively small number of registered voters in the rural,
sparsely populated counties have an effective veto in the
initiative process merely by virtue of residing in rural areas of
the state. For example, a signature in Daggett County, whose
population is 0.1 percent of Salt Lake County's population,
is rendered 1000 times as valuable as the signature of
a voter in Salt Lake County. The multi-county signature
requirement does not apply equally to the subclasses of
rural and urban registered voters and in effect creates a
discriminatory classification because of its disparate impact.



¶ 46 Having determined that a discriminatory classification
and disparate impact exist, we now must consider if that
discriminatory classification is constitutionally permissible
under the uniform operation of laws provision. To make this
determination, we turn to Lee's analytical model. See 867 P.2d
at 582–83.



¶ 47 The lieutenant governor and intervenors advance six
purportedly legitimate legislative purposes that allegedly
support the discriminatory classification in question and
maintain that the multi-county signature requirement is
reasonably necessary to further, and in fact actually
and substantially furthers, those legislative purposes. The
proffered legislative purposes are (1) “maintaining the
integrity of the process” by ensuring that there is a “significant
modicum of support throughout the state”; (2) ensuring
that “initiatives are not so easy to get on the ballot”;
(3) “promoting initiatives as grassroots legislation with
geographical and popular support”; (4) “counter[ing] the
possibility of localized legislation”; (5) “acting as a check
and balance” to “temper majoritarian rule [and] safeguard
minority interests”; and (6) “insur[ing] that there is an
informed electorate.” Gallivan responds that none of the
suggested legislative purposes underlying the multi-county
signature requirement is legitimate and that the multi-county
signature requirement is not reasonably necessary to further
those legislative goals in any event.



¶ 48 The primary or principal legislative purpose of the
multi-county signature requirement offered by intervenors is
that of ensuring statewide support for an initiative before it



can be placed on the ballot. 9  According to this legislative
purpose, in enacting the multi-county signature requirement,
the legislature sought to ensure that only initiatives that
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have a sufficient modicum of support from registered
voters throughout the state would ultimately be placed on
the statewide general election ballot. In other words, the
legislature sought to make certain that an initiative has
broad geographically distributed statewide support before
that initiative can be placed on the ballot. To this end,
the legislature chose counties as the unit of geographic
distribution.



[29]  ¶ 49 The multi-county signature requirement is not
a reasonably necessary means or mechanism to further the
legislative purpose of ensuring broad geographic statewide
support because it invidiously discriminates against urban
registered voters in favor of rural registered voters in violation
of the one person, one vote principle and overly burdens
the constitutional right of initiative in that it is not the least
restrictive means of furthering the stated legislative purpose.
The multi-county signature requirement's use of counties
as the geographic unit of distribution is the source of the
invidious discrimination. Because counties have such widely
varied populations, with the concentration of population
being in 4 counties, the multi-county signature requirement's
reliance *1088  on counties and the effect of its requiring
signatures from 20 of 29 counties result in the discrimination
in favor of the 25 rural counties over the 4 urban counties.
It is not inconceivable that a less restrictive, burdensome, or
nondiscriminatory mechanism for ensuring broad geographic
statewide support could be crafted. Because the multi-county
signature requirement is not a reasonably necessary means
to further this intended legislative purpose, it does not pass
constitutional muster under our uniform operation of laws
provision. See Lee, 867 P.2d at 582–83.



[30]  ¶ 50 In addition, the multi-county signature
requirement does not actually and substantially further the
legislative purpose of ensuring statewide support, that is,
broadly distributed geographic support, or of promoting
initiatives regarding issues of statewide interest. The multi-
county signature requirement has the opposite effect. By
giving an effective veto to the rural minority over the urban
majority, initiatives that enjoy statewide support from the
majority of the population and therefore focus on issues
of at least numerical statewide concern are prevented from
qualifying for the ballot. In this respect, the multi-county
signature requirement thwarts the placement on the ballot of
widely supported initiatives. Effectively, only initiatives of
rural concern and with rural support get placed on the ballot,
thus defeating the use of the initiative process and purpose
of statewide support. Therefore, the multi-county signature



requirement with regard to this purpose does not pass the Lee
test because it does not actually and substantially further the
stated legislative purpose of ensuring statewide support.



[31]  ¶ 51 The lieutenant governor also argues that the multi-
county signature requirement is supported by the legitimate
legislative purpose of ensuring that “initiatives are not so
easy to get on the ballot.” In other words, she argues that
the legislature was justified in enacting the multi-county
signature requirement because it makes it harder for citizens
to exercise their right to legislate through the constitutionally
guaranteed initiative process. This clearly is not a legitimate
legislative purpose.



¶ 52 As we have previously explained, the initiative power
and the citizens' right to legislate directly through the exercise
of that power is a fundamental right guaranteed in the Utah
Constitution. See supra ¶¶ 24–27. The legislature's purpose to
unduly burden or constrict that fundamental right by making
it harder to place initiatives on the ballot is not a legitimate
legislative purpose. Endorsing this legislative purpose would
essentially allow the legislature without limitation to restrict
and circumscribe the initiative power reserved to the people,
thus rendering itself the only legislative game in town. If
such a legislative purpose were legitimate, the legislature
would be free to completely emasculate the initiative right and
confiscate to itself the bulk of, if not all, legislative power.
This would obviously contravene both the letter and the spirit
of article VI of the constitution.



[32]  ¶ 53 This is not to say that in some circumstances
the legislature cannot impose restrictions that may, through
their operation, make it more difficult to place an initiative
on the ballot. The legislature can impose restrictions—such
as requiring a particular form of petition, setting reasonable
time frames to ensure the efficiency of the process, or
requiring signers to be registered voters—which would have
the effect of making it more difficult to get initiatives on the
ballot, but only to the extent that those restrictions comport
with article VI, section 1 of the Utah Constitution, do not
violate other constitutional provisions, and further legitimate
legislative purposes such as deterring fraud, ensuring the
efficiency of the process, or ensuring a modicum of numerical
support for an initiative. All of these legislative purposes
could support restrictions on the initiative right that could,
conceivably, have the effect of making it more difficult to
place an initiative on the ballot and could be consistent
with the provision of article VI, section 1 that requires the
legislature to enact legislation enabling the initiative right.
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The legislature may not, however, impose discriminatory
restrictions on the initiative right by making it “not so easy”
to get initiatives on the ballot simply for the sake of making
it harder to do so and restricting the initiative power. Thus,
the multi-county *1089  signature requirement does not pass
the uniform operation of laws constitutional hurdle in this
respect either because even if we assume that the multi-county
signature requirement is reasonably necessary to further, and
in fact actually and substantially furthers, the legislative
purpose of making it harder to get initiatives on the ballot,
that legislative purpose is not legitimate.



[33]  ¶ 54 To the extent this legislative purpose is essentially
aimed at preventing ballot overcrowding, the multi-county
signature requirement is not reasonably necessary to further
that purpose for the same reasons that it is not a reasonably
necessary means to ensure statewide geographic support
for initiatives. While the multi-county signature requirement
might have the effect of making it more difficult to
get initiatives on the ballot, thus reducing the chance of
ballot overcrowding, it does so only through invidious
discrimination and in a way that overly burdens the initiative
right. The other procedural provisions of the initiative
enabling statute, specifically, the requirement of numeric
statewide support, is sufficient to advance this legislative
purpose, rendering the multi-county signature requirement
superfluous to furthering the legislative purpose.



[34]  ¶ 55 Intervenors also contend that the multi-
county signature requirement is constitutional because it is
reasonably necessary to further, and in fact actually and
substantially furthers, the legitimate legislative purpose of
promoting initiatives as grassroots legislation. This purported
legislative purpose is offered merely as an assertion without
any explanation or analysis in defense of its legitimacy. Even
if we were to assume this legislative purpose is legitimate,
the multi-county signature requirement is not reasonably
necessary to further that purpose. The exercise of the
legislative power reserved to the people through the initiative
process is inherently a “grassroots” endeavor. The very idea
and definition of “grassroots” movements or legislation is
essentially that the source of the movement or legislation
is at the lowest level of the political and governmental
power structure. Because the initiative process is inherently
“grassroots” in nature, the legislative purpose of promoting
initiatives as grassroots legislation would be satisfied by
an initiative statute that enabled the basic initiative right
with or without the multi-county signature requirement. This



being the case, the multi-county signature requirement is not
reasonably necessary to further the stated legislative purpose.



¶ 56 In light of the discriminatory impact and effect
of the multi-county signature requirement and its burden
on fundamental rights, the disparate treatment resulting
from the multi-county signature requirement cannot be
considered reasonably necessary to further this legislative
purpose because even in the absence of the multi-county
signature requirement the legislative purpose would be
furthered. In other words, this legislative purpose could still
be furthered without infringing constitutionally protected
rights through less restrictive, burdensome, or discriminatory
means. Therefore, the multi-county signature requirement
is unconstitutional with regard to this legislative purpose
because it is not reasonably necessary to its furtherance.



[35]  [36]  ¶ 57 Next intervenors argue that the multi-
county signature requirement is constitutional because it
is reasonably necessary to further, and in fact actually
and substantially furthers, the related legitimate legislative
purposes of countering the possibility of localized legislation
and acting as a check and balance on the majority. Countering
the possibility of localized legislation is not a legitimate
legislative purpose. The legislature itself does not operate
under the requirement that legislation enacted through its
processes and procedures must avoid “localized” legislation



that potentially favors one region or county of the state. 10



If the avoidance of localized legislation were a legitimate
legislative purpose or goal, one would presume that the
legislature would tailor its own legislative processes and
procedures to advance *1090  that goal or purpose. This,
however, is not the case. The legislature is free to pass
localized legislation. If the passage of localized legislation is
permissible in the context of the enactment of laws via the
constitutionally established legislature, it is hard to discern
why the deterrence of potential localized legislation should be
advanced as a legitimate legislative purpose in the context of
the enactment of laws that unduly burden the people's right to
initiative via the constitutionally established initiative power.



[37]  ¶ 58 Moreover, the multi-county signature requirement
does not actually and substantially further the legislative
purpose of preventing localized legislation because even
under the current multi-county signature requirement,
nothing would stop an initiative that, for example, imposed
a tax on only 2 counties from receiving the required number
of signatures in each of 20 or more of 29 counties. Such an
initiative could be considered localized legislation, yet the
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multi-county signature requirement would be ineffective in
preventing it.



[38]  [39]  [40]  [41]  ¶ 59 As to the notion that the
multi-county signature requirement is a necessary check “to
temper majoritarian rule [and] safeguard minority interests”
in the context of the initiative process, the multi-county
signature requirement is not reasonably necessary to further



that legislative purpose. 11  The lieutenant governor and
intervenors claim that the multi-county signature requirement
acts as a check and balance on the majority. However,
the multi-county signature requirement goes too far in this
*1091  regard. By effectively weighting the signatures of the



relatively few registered voters residing in rural counties, the
multi-county signature requirement affords the rural minority
a preemptive veto or check on the majority's power to legislate
through the initiative process.



¶ 60 Our system of government is premised on the notion
of majority rule with minority rights. Majority rule is the
foundational premise of both of the constitutionally mandated
mechanisms for enacting legislation. The representative
legislature enacts legislation based upon this principle, and
the same should be true with respect to the initiative process.
In our system of government, in the event the majority abuses
or threatens to abuse the rights of the minority, the minority
has recourse to the courts to redress the violation of its rights
by the majority. Several constitutional provisions serve to
protect the minority from the majority, such as the open
courts clause, the uniform operation of laws provision, the
prohibition against ex post facto laws and special laws. In this
regard, the United States Supreme Court has noted that



to sanction minority control of
state legislative bodies [or legislative
processes, i.e., initiatives], would
appear to deny majority rights in a
way that far surpasses any possible
denial of minority rights that might
otherwise be thought to result.... Our
constitutional system amply provides
for the protection of minorities by
means other than giving them majority
control of state legislatures [or
legislative processes, i.e., initiatives].



Reynolds v. Sims, 377 U.S. 533, 565–66, 84 S.Ct. 1362, 12
L.Ed.2d 506 (1964).



[42]  ¶ 61 Regardless of the constitutional mechanism
for redress of abuse of the minority by the majority, the
vindication of minority rights in almost every circumstance
comes after an action taken pursuant to majority rule. The
legislature, through the multi-county signature requirement,
has put the cart before the horse by giving the minority
a preemptive weapon against the perceived potential
infringement of the minority's rights from the majority's
attempted resort to the initiative process. By doing so,
the legislature gives the minority control of the initiative
power. This preemptive veto on the initiative power turns
our system of majority rule on its head and therefore cannot
be considered a reasonably necessary means to further the
purpose of maintaining checks and balances in our system
of government. Furthermore, the multi-county signature
requirement does not actually and substantially further the
system of checks and balances in our governmental system
because it actually causes the system to fall out of balance by
shifting an inordinate and disproportionate amount of power
to the rural minority at the expense of the urban majority.
Therefore, the purpose of maintaining the system of checks
and balances is not furthered but instead hindered.



[43]  ¶ 62 Finally, the lieutenant governor suggests that
the multi-county signature requirement is justified “to insure
that there is an informed electorate.” We do not doubt the
necessity of an informed electorate or that ensuring the
existence of one is a legitimate legislative purpose; however,
the multi-county signature requirement is not reasonably
necessary to further, nor does it actually and substantially
further, that legislative purpose. The multi-county signature
requirement does not promote an informed electorate. At
most, the requirement that initiative proponents circulate
petitions and gain signatures in 20 (or more) of Utah's 29
counties merely exposes a number of registered voters in
those counties to the basic issue underlying the proposed
initiative. The circulation of the petition is only the initial
stage of the election process, however. In reality, it is after the
initiative is placed on the election ballot and the campaigns
for and against the initiative are underway that the electorate
becomes informed. Therefore, in some respects, the multi-
county signature requirement hinders the development of an
informed electorate as to the subjects of initiatives because the
multi-county signature requirement unduly hinders the ability
to get initiatives on the ballot, thus preventing the waging of
a full-scale campaign on the issue.



¶ 63 Nor is the multi-county signature requirement reasonably
necessary to further the legislative purpose of enabling an
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informed *1092  electorate. Because the electorate becomes
informed through the campaigns for and against the proposed
initiative after an initiative is placed on the ballot regardless
of whether the proponents of an initiative circulated the initial
petition in and garnered signatures from the required counties,
the requirement is not reasonably necessary to further the
stated legislative purpose.



[44]  ¶ 64 The multi-county signature requirement
effectively discriminates against urban voters in that it affords
the registered voters of rural counties a disproportionate
amount of voting power. The multi-county signature
requirement's discriminatory classification is unconstitutional
under the uniform operation of laws provision of the Utah
Constitution because it is not reasonably necessary to further,
and does not in fact actually and substantially further, any of
the proffered legislative purposes. We therefore hold that the
requirement constitutes a violation of the Utah Constitution
and note that the result in this case is explicitly premised on
that holding. Although we address the federal claims raised
by the parties, our state constitutional analysis constitutes an
independent ground for our decision. Cf. Michigan v. Long,
463 U.S. 1032, 103 S.Ct. 3469, 77 L.Ed.2d 1201 (1983).



B. Federal Equal Protection



¶ 65 Gallivan also challenges the multi-county signature
requirement provision on the ground that it contravenes the
Equal Protection Clause of the Fourteenth Amendment to
the United States Constitution, arguing that the requirement
imposes severe and discriminatory restrictions on the
initiative right because it effectively increases the relative
weight of the signatures of registered voters in the rural,
sparsely populated counties while concurrently diluting the
relative weight of the signatures of voters in the urban,
more populous counties, thus discriminating against urban
voters by allowing rural voters to act as gatekeepers who
can prevent initiatives from qualifying for placement on
the ballot. Gallivan asserts that because the multi-county
signature requirement severely burdens the rights of urban
voters, the requirement “must be analyzed with the strictest
scrutiny.”



¶ 66 The lieutenant governor and intervenors contend that the
multi-county signature requirement does not severely burden
the rights of urban voters and is therefore to be analyzed only
under rational basis scrutiny. Nevertheless, they contend that



the multi-county signature requirement passes constitutional
muster under either rational basis or strict scrutiny.



¶ 67 The Equal Protection Clause of the Fourteenth
Amendment provides that no state shall “deny to any person
within its jurisdiction the equal protection of the laws,” U.S.
Const. amend. XIV, § 1, “which is essentially a direction that
all persons similarly situated should be treated alike.” City of
Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 439, 105
S.Ct. 3249, 87 L.Ed.2d 313 (1985); see also State v. Lafferty,
2001 UT 19, ¶ 70, 20 P.3d 342.



[45]  ¶ 68 Accordingly, the Equal Protection Clause
requires states generally to treat voters similarly and not
to unreasonably subject voters to disparate treatment. The
United States Supreme Court recently stated:



The right to vote is protected in
more than the initial allocation of the
franchise. Equal protection applies as
well to the manner of its exercise.
Having once granted the right to vote
on equal terms, the State may not, by
later arbitrary and disparate treatment,
value one person's vote over that of
another.



Bush v. Gore, 531 U.S. 98, 104–05, 121 S.Ct. 525, 148
L.Ed.2d 388 (2000).



¶ 69 Petitioning to place an initiative on the ballot is an
integral part of Utah's initiative procedures and processes
and is inextricably intertwined with the voters' right to
vote on initiatives, serving a gatekeeping function to that
right to vote. See Moore v. Ogilvie, 394 U.S. 814, 818,
89 S.Ct. 1493, 23 L.Ed.2d 1 (1969). Because petitioning
to place an initiative on the ballot is “an integral part
of the election process,” the procedure “must pass muster
against the charges of discrimination or of abridgment of
the right to vote” under the Equal Protection Clause. Id.
Accordingly, *1093  we must determine whether the multi-
county signature requirement violates the Equal Protection
Clause of the Fourteenth Amendment.



1. Multi–County Signature Requirement under Moore v.
Ogilvie
¶ 70 For decades the United States Supreme Court has
held unconstitutional state election laws when there is a
disparity in the political and voting power of the voters
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similarly situated within a state. In 1962, the Court reversed a
federal district court that had determined that it lacked subject
matter jurisdiction and remanded, ordering that the district
court conduct a trial regarding the asserted constitutional
claim that the state apportionment act was “offensive to
the Fourteenth Amendment” in that it effected “a gross
disproportion of representation to voting population” because
the act's “classification disfavors the voters in counties in
which [the appellants] reside, placing them in a position
of constitutionally unjustifiable inequality vis-a-vis voters in
irrationally favored counties.” Baker v. Carr, 369 U.S. 186,
207–08, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962).



¶ 71 Then in 1963, the United States Supreme Court
declared unconstitutional Georgia's county-unit system under
the Equal Protection Clause of the Fourteenth Amendment.
Gray v. Sanders, 372 U.S. 368, 379–81, 83 S.Ct. 801, 9
L.Ed.2d 821 (1963). In Gray, Georgia's county-unit system
gave “every qualified voter one vote in a statewide election;
but in counting those votes [Georgia] employ[ed] the county
unit system which in end result weight[ed] the rural vote
more heavily than the urban vote and weight[ed] some small
rural counties heavier than other larger rural counties.” Id.
at 379, 83 S.Ct. 801. Declaring this county-unit system
unconstitutional, the Court, adopting the one person, one vote
principle, explained:



The conception of political equality
from the Declaration of Independence,
to Lincoln's Gettysburg Address,
to the Fifteenth, Seventeenth, and
Nineteenth Amendments can mean
only one thing—one person, one vote.



Id. at 381, 83 S.Ct. 801 (emphasis added). Striking down the
Georgia county-unit system, the Court reasoned:



How then can one person be given twice or ten times the



voting power of another person in a statewide election
merely because he lives in a rural area or because he lives
in the smallest rural county? Once the geographical unit
for which a representative is to be chosen is designated, all
who participate in the election are to have an equal vote
—whatever their race, whatever their sex, whatever their
occupation, whatever their income, and wherever their
home may be in that geographical unit. This is required by
the Equal Protection Clause of the Fourteenth Amendment.



Id. at 379, 83 S.Ct. 801 (emphasis added).



¶ 72 The next year, the United States Supreme Court held
unconstitutional Alabama's legislative apportionment system,
stating:



Since the achieving of fair and
effective representation for all
citizens is concededly the basic
aim of legislative apportionment, we
conclude that the Equal Protection
Clause guarantees the opportunity
for equal participation by all voters
in the election of state legislators.
Diluting the weight of votes because
of place of residence impairs
basic constitutional rights under the
Fourteenth Amendment just as much
as invidious discriminations based
upon factors such as race or economic
status.



Reynolds v. Sims, 377 U.S. 533, 565–66, 84 S.Ct. 1362,
12 L.Ed.2d 506 (1964) (citing Brown v. Bd. of Educ., 347
U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954); Griffin v.
Illinois, 351 U.S. 12, 76 S.Ct. 585, 100 L.Ed. 891 (1956);
Douglas v. California, 372 U.S. 353, 83 S.Ct. 814, 9 L.Ed.2d
811 (1963)). In Reynolds, the Court reasoned, “Weighting
the votes of citizens differently, by any method or means,
merely because of where they happen to reside, hardly seems
justifiable.” 377 U.S. at 563, 84 S.Ct. 1362.



¶ 73 While the foregoing cases address votes rather than
a voter's right to petition to place a candidate or direct
legislation on the ballot, in 1969 the Court applied the “one
person, one vote” principle to the petition context in *1094
Moore v. Ogilvie. 394 U.S. at 818–19, 89 S.Ct. 1493. At
issue in Moore was “[t]he use of nominating petitions by
independents to obtain a place on the Illinois ballot.” 394
U.S. at 818, 89 S.Ct. 1493. The Court explained that the “one
person, one vote” principle applied to nomination petitions
because the use of such petitions



is an integral part of [Illinois's] election
system. All procedures used by a State
as an integral part of the election
process must pass muster against
the charges of discrimination or of
abridgement of the right to vote.



Id. (citation omitted).
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¶ 74 In Moore, the Court held that an Illinois statute requiring
200 signatures from qualified voters in at least 50 of the state's
102 counties was unconstitutional under the Equal Protection
Clause according to the one person, one vote principle. Id. at
818–19, 89 S.Ct. 1493. The statute at issue in Moore required
at least 25,000 voters statewide to sign a nomination petition
and 200 qualified voters to sign nomination petitions in each
of at least 50 of the state's 102 counties before a candidate
could be placed on the ballot. Id. at 815, 89 S.Ct. 1493. At
the time the case was pending before the Court, 93.4 percent
of the state's total population was concentrated in the 49 most
populous counties and only 6.6 percent of the population
resided in the remaining 53 counties. Id. at 816, 89 S.Ct.
1493. The Court held the Illinois requirement of obtaining
200 signatures in 50 counties unconstitutional, stating:



The law ... discriminates against the
residents of the populous counties of
the State in favor of rural sections.
It, therefore, lacks the equality to
which the exercise of political rights
is entitled under the Fourteenth
Amendment.



Id. at 819, 89 S.Ct. 1493. The Court explained:



Under this Illinois law the electorate
in 49 of the counties which contain
93.4% of the registered voters may not
form a new political party and place
its candidates on the ballot. Yet 25,000
of the remaining 6.6% of registered
voters properly distributed among the
53 remaining counties may form a new
party to elect candidates to office.



Id. 12



¶ 75 Several courts have applied Moore to invalidate election
laws that discriminate between voters of populous and
sparsely settled counties. See, e.g., Blomquist v. Thomson,
739 F.2d 525, 528 (10th Cir.1984) (holding Wyoming two-
county rule unconstitutional under Moore ); Communist
Party v. State Bd. of Elections, 518 F.2d 517, 521 (7th
Cir.1975) (holding Illinois two-county rule unconstitutional
under Moore ); Baird v. Davoren, 346 F.Supp. 515,
522 (D.Mass.1972) (holding election law violates equal
protection because it “has the effect of discriminating
between voters in populous and sparsely-settled counties”);
Socialist Workers Party v. Rockefeller, 314 F.Supp. 984, 990



(S.D.N.Y.1970) (invalidating law that granted voters in rural,
less populous counties “an absolute equal veto power over
the nomination of any candidate”); Socialist Workers Party
v. Hare, 304 F.Supp. 534, 536 (E.D.Mich.1969) (holding that
election law that is “discriminatory against voters in populous
counties” violates equal protection).



¶ 76 Then, in 2001, the United States District Court for the
District of Idaho held unconstitutional an Idaho requirement
that initiative sponsors obtain “signatures [from] at least 6
percent of qualified electors from each of” 22 of Idaho's
44 counties before an initiative qualifies to be placed on
the Idaho general election ballot. Idaho Coalition United for
Bears v. Cenarrusa, Civ. No. 00–0668–S–BLW, slip op. at
9–10 (D.Idaho Nov. 30, 2001). The Idaho District Court
concluded that Moore governed that case and stated, “Idaho's
law suffers from the same flaw as the Illinois law struck down
in Moore.” Id. at 10. The court explained:



Because over 60% of Idaho's
population resides in just 9 of the
State's 44 counties, it is easy to
envision a situation where 3/4 of
Idaho's voters sign a petition but fail
to *1095  get it on the ballot because
they could not collect 6% of the vote
in the rural counties.



Id.



¶ 77 Intervenors argue that Moore is distinguishable from
this case because Moore “involved requirements for placing
third-party candidates on the ballot,” while “this case involves
rules regarding direct legislation.” However, intervenors have
not provided us a cogent reason why a different rule should
apply to candidates on the one hand and to initiatives on the
other. The only difference between the case of a petition to
place a candidate on the ballot and the case of a petition to
place an initiative on the ballot is that the first involves a
person and the second involves an idea that possibly could
become law. The voters' suffrage right is fundamental and not
to be infringed, regardless of whether the voters are voting
for candidates or initiatives. Additionally, in either case, a
multi-county requirement like the requirement at issue in this
case would mitigate or eliminate the voters' right to vote
because neither the candidate nor the initiative would ever be
placed on the ballot. Accordingly, in the context of whether
there is an equal protection violation regarding ballot access,
the distinction between whether ballot access is denied to a
candidate rather than to an initiative is a distinction without
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a relevant difference, and therefore a different rule is not
required in this case. See Idaho Coalition United for Bears,
Civ. No. 00–0668–S–BLW, slip op. at 10. Therefore, we
apply Moore.



¶ 78 The multi-county signature requirement in this case
unconstitutionally suffers from the same infirmities as the



Illinois law in Moore and the less severe 13  multi-county
signature requirement of the Idaho statute struck down in
Idaho Coalition United for Bears. As in both Moore and
Idaho Coalition United for Bears, the multi-county signature
requirement in this case invidiously discriminates against
voters in urban areas. The multi-county signature requirement
requires sponsors to obtain



from each of at least 20 counties, legal signatures equal
to 10% of the total of all votes cast in that county for all
candidates for governor at the last regular general election
at which a governor was elected.
Utah Code Ann. § 20A–7–201(2)(a)(ii) (Supp.2001).
Requiring signatures from at least 20 counties is
intrinsically discriminatory against voters in urban counties
because it impermissibly exalts the power of voters in rural,
sparsely populated counties: The multi-county signature
requirement effectively increases the relative weight of the
signatures of voters in the rural counties and diminishes
the relative weight of signatures of urban voters, permitting
rural voters to foreclose the placement of an initiative on
the ballot, even if the majority of the voters in the state
desire the initiative to be on the ballot. In Utah, three-
fourths of the state's population resides in only 4 Wasatch
Front counties: Weber, Davis, Salt Lake, and Utah.
Further, 87.14 percent of the state's overall population
is concentrated in the 14 counties in which the sponsors
satisfied the individual county signature requirement of
the multi-county signature requirement. Comparatively,
the aggregate population of the remaining 15 counties is
less than 13 percent of the state's total population. To
place a proposed initiative on the ballot, sponsors would
be required to meet the signature requirement in at least
6 of the 15 counties in which less than 13 percent of
the statewide population resides and in 16 of the 24
counties in which only a quarter of the state's population
resides. Such a requirement concentrates an inordinate
and disproportionate amount of control over qualifying
initiatives for placement on the ballot to voters in those
less populous counties, effectively affording a few voters
a preemptive veto over placement of a proposed initiative



on the ballot based solely upon the county in which those
voters reside.



¶ 79 This problem is exacerbated by the removal provision of
Utah Code section 20A–7–205(3)(a), which allows voters to
remove their signatures from initiative petitions after *1096
the petitions have been submitted to the county clerks for
certification and after the sponsors can no longer solicit
additional signatures to replace removed signatures. The
removal provision effectively allows an initiative petition
to be defeated by the removal of a very small number
of voters' signatures from initiative petitions in specifically
targeted rural counties. Indeed, in this case opponents of the
initiative conducted a concerted campaign in rural counties to
encourage voters in those counties to remove their signatures
from initiative petitions after the petitions had been delivered
to the county clerks, and around 3,000 voters in rural counties
removed their signatures, effectively preventing the initiative
from qualifying for placement on the ballot.



[46]  ¶ 80 As in Moore and Idaho Coalition United for Bears,
the disparity in power between the registered voters in rural
counties and the registered voters in urban counties under
the multi-county signature requirement is constitutionally
impermissible, and such invidious discrimination will not be
constitutionally tolerated. Thus, the multi-county signature
requirement is unconstitutional under the Equal Protection
Clause of the Fourteenth Amendment to the United States
Constitution.



2. Multi–County Signature Requirement under Burdick v.
Takushi
¶ 81 It is argued that the United States Supreme Court
case of Burdick v. Takushi, 504 U.S. 428, 112 S.Ct. 2059,
119 L.Ed.2d 245 (1992), supplies the rule as to when strict



scrutiny applies in election cases. 14  The Supreme Court
explained in Burdick:



A court considering a challenge to a state election law
must weigh “the character and magnitude of the asserted
injury to the rights protected by the First and Fourteenth
Amendments that the plaintiff seeks to vindicate” against
“the precise interests put forward by the State as
justifications for the burden imposed by its rule,” taking
into consideration “the extent to which those interests make
it necessary to burden the plaintiff's rights.”
504 U.S. at 434, 112 S.Ct. 2059 (quotations omitted).
“Under this standard, the rigorousness of our inquiry into
the propriety of a state election law depends upon the
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extent to which a challenged regulation burdens First and
Fourteenth Amendment rights.” Id. Accordingly, “when
those rights are subjected to ‘severe’ restrictions, the
regulation must be ‘narrowly drawn to advance a state
interest of compelling importance.’ ” Id. (quoting Norman
v. Reed, 502 U.S. 279, 289, 112 S.Ct. 698, 116 L.Ed.2d
711 (1992)). If the challenged election law provision
“imposes only ‘reasonable, nondiscriminatory restrictions'
upon the First and Fourteenth Amendment rights of voters,
‘the State's important regulatory interests are generally
sufficient to justify’ the restrictions.” Id. (quoting Anderson
v. Celebrezze, 460 U.S. 780, 788, 103 S.Ct. 1564, 75
L.Ed.2d 547 (1983)).



¶ 82 Because Moore v. Ogilvie controls the outcome of this
case regardless of the level of scrutiny applied, we apply
Moore and its related United States Supreme Court precedent
to this case and find it dispositive. See supra part I.B.1.
Nevertheless, under Burdick strict scrutiny applies. In this
case, there are severe restrictions on the rights of registered
voters in Utah's most populous counties, compelling us to
use strict scrutiny analysis. The United States Supreme Court
explained:



Restrictions on access to the ballot burden two distinct
and fundamental rights, “the *1097  right of individuals
to associate for the advancement of political beliefs, and
the right of qualified voters, regardless of their political
persuasion, to cast their votes effectively.” ...



When such vital individual rights are at stake, a State
must establish that its classification is necessary to serve a
compelling interest.



Illinois State Bd. of Elections v. Socialist Workers Party,
440 U.S. 173, 184, 99 S.Ct. 983, 59 L.Ed.2d 230 (1979)
(quoting Williams v. Rhodes, 393 U.S. 23, 30, 89 S.Ct. 5, 21
L.Ed.2d 24 (1968)). The multi-county signature requirement
discriminates against urban voters because it allows voters
in rural counties to wield disproportionate power over the
placement of initiatives on the ballot. See supra ¶¶ 45, 78–
79. Thus, the multi-county signature requirement does not
impose a “ ‘reasonable, nondiscriminatory restriction[ ]’ upon
the ... rights of voters” in the more populous counties of
the state. Burdick, 504 U.S. at 434, 112 S.Ct. 2059 (quoting
Anderson, 460 U.S. at 788, 103 S.Ct. 1564).



¶ 83 Accordingly, under Burdick, the multi-county signature
requirement “must be narrowly drawn to advance a state
interest of compelling importance.” 504 U.S. at 434, 112
S.Ct. 2059; see also Illinois State Bd. of Elections, 440



U.S. at 185, 99 S.Ct. 983 (noting that “where restrictions
on access to the ballot are involved,” “ ‘a State may not
choose means that unnecessarily restrict constitutionally
protected liberty,’ [and must] adopt the least drastic means
to achieve their ends” (quoting Kusper v. Pontikes, 414
U.S. 51, 58–59, 94 S.Ct. 303, 38 L.Ed.2d 260 (1973))).
The justifications advanced in support of the multi-county
signature requirement, set forth in paragraph 47 of this
opinion, are not “narrowly drawn to advance a state interest of
compelling importance.” Burdick, 504 U.S. at 434, 112 S.Ct.
2059. First, the proffered justifications fail to meet our own
heightened-scrutiny analysis under the uniform operation of
laws provision of the Utah Constitution, see supra ¶¶ 47–63,
which “is at least as exacting” if not more so than the Equal
Protection Clause of the Fourteenth Amendment. Mountain
Fuel Supply Co. v. Salt Lake City Corp., 752 P.2d 884,
889 (Utah 1988). Second, the proffered justification that the
multi-county signature requirement exists to ensure statewide
support for initiatives fails under Moore. Moore itself rejected
this as a justification for a law that discriminates against the
political rights of registered voters in violation of the Equal
Protection Clause. Moore, 394 U.S. at 818–19, 89 S.Ct. 1493.
The Court explained in Moore:



It is no answer to the argument under
the Equal Protection Clause that this
law was designed to require statewide
support for launching a new political
party rather than support from a few
localities. This law applies a rigid,
arbitrary formula to sparsely settled
counties and populous counties alike,
contrary to the constitutional theme of
equality among citizens in the exercise
of their political rights. The idea that
one group can be granted greater
voting strength than another is hostile
to the one man, one vote basis of our
representative government.



Id. Therefore, although Moore governs this case, the multi-
county signature requirement does not pass constitutional
muster under the strict scrutiny test of Burdick.



II. FREE SPEECH



[47]  ¶ 84 Gallivan also contends that the multi-county
signature requirement is unconstitutional because it violates
the free speech guarantees of the First Amendment to the
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United States Constitution and article I, section 15 of the
Utah Constitution. Because we decide this case based upon
the fundamental rights arguments associated with the uniform
operation of laws provision, and the Equal Protection Clause,
we do not need to address these additional constitutional
challenges. See State v. Telford, 2002 UT 51, ¶ 8, 48 P.3d 228;
Salt Lake City Corp. v. Prop. Tax Div. of State Tax Comm'n,
1999 UT 41, ¶ 30, 979 P.2d 346; State v. Lopes, 1999 UT 24,
n. 4, 980 P.2d 191; Valley Colour, Inc. v. Beuchert Builders,
Inc., 944 P.2d 361, 363 n. 1 (Utah 1997).



III. SEVERABILITY



[48]  ¶ 85 Having concluded that section 20A–7–201(2)(a)
(ii) of the Utah Code is unconstitutional, *1098  we must
determine if that subsection is severable from the rest of the
initiative enabling statute.



¶ 86 The lieutenant governor, intervenors, and legislature
argue that the multi-county signature requirement is not
severable from the remainder of the statute and that therefore
this court's only option in light of its holding that section 20A–
7–201(2)(a)(ii) is unconstitutional is to invalidate and strike
down the entire initiative enabling statute. Gallivan counters
that the subsection setting forth the multi-county signature
requirement is not an integral part of the statute and that it can
be severed from the overall statutory scheme, leaving the rest
of the initiative enabling statute operable and effective.



[49]  ¶ 87 When reviewing the construction of statutes,
“[t]he general rule is ‘that statutes, where possible, are to be
construed so as to sustain their constitutionality. Accordingly,
if a portion of the statute might be saved by severing the part
that is unconstitutional, such should be done.’ ” State v. Lopes,
1999 UT 24, ¶ 18, 980 P.2d 191 (quoting Celebrity Club, Inc.
v. Utah Liquor Control Comm'n, 657 P.2d 1293, 1299 (Utah
1982)).



[50]  [51]  ¶ 88 In determining if an unconstitutional
subsection is severable from its umbrella statute, “we look to
legislative intent.” Id. at ¶ 19. When the legislature's intent
is not expressly stated, we “turn to the statute itself, and
examine the remaining constitutional portion of the statute
in relation to the stricken portion.” Id. Upon reviewing the
statute as a whole and its operation absent the offending
subsection, “[i]f the remainder of the statute is operable and
still furthers the intended legislative purpose, the statute will
be allowed to stand.” Id.; see also Berry v. Beech Aircraft



Corp., 717 P.2d 670, 686 (Utah 1985) (“Severability, where
part of an act is unconstitutional, is primarily a matter of
legislative intent[,] which generally is determined by whether
the remaining portions of the act can stand alone and serve a
legitimate legislative purpose.” (citations omitted, alteration
in original)); Stewart v. Pub. Serv. Comm'n, 885 P.2d 759,
779–80 (Utah 1994); Union Trust Co. v. Simmons, 116 Utah
422, 429, 211 P.2d 190, 193 (1949). In Union Trust Co.,
we further noted that “[t]he test fundamentally is whether
the Legislature would have passed the statute without the
objectionable[, i.e., the unconstitutional] part ....” 116 Utah at
429, 211 P.2d at 193; see also Berry, 717 P.2d at 686.



¶ 89 The legislature did not include in the initiative enabling
statute an express indication of its legislative intent regarding
the severability of potentially unconstitutional portions of
the statute. Therefore, we must determine whether the
initiative enabling statute is operable without the multi-
county signature requirement and whether the initiative
enabling statute furthers a legitimate legislative purpose
without that provision.



¶ 90 The initiative enabling statute is still operable after
the offending subsection is removed. Even without the
multi-county signature requirement, the initiative enabling
statute establishes a workable process and framework through
which the citizens of Utah can exercise their constitutionally
guaranteed right to directly legislate via the fundamental
initiative power. The procedure for placing an initiative on
the ballot would function at least as well as the system
currently in place. Simply excising the multi-county signature
requirement from the initiative enabling statute does nothing
to affect the statute's operability.



¶ 91 The statute still furthers the intended and legitimate
purpose of enabling the people's initiative right. As we have
indicated previously, subsection 2 of article VI, section 1
requires the legislature to enact legislation to enable the
people to exercise their reserved power and right to directly
legislate through initiative. See supra ¶¶ 28–29. The clear
purpose of the initiative enabling statute, therefore, must be
to establish a framework through which the citizens of Utah
can effectuate their reserved article VI, section 1 power.
Indeed, the initiative enabling statute itself invokes the Utah
Constitution and states that “[b]y following the procedures
and requirements of [the initiative enabling statute], Utah
voters may, subject to the restrictions of Article VI, Sec. 1,
Utah Constitution and this chapter [,] ... initiate any desired
legislation and cause it to be submitted ... to a vote of
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the people.” *1099  Utah Code Ann. § 20A–7–102 (1998).
Moreover, this court has stated that the “purpose” of the
initiative enabling statute is “that the people be permitted to
vote and express their will on proposed legislation.” Cope v.
Toronto, 8 Utah 2d 255, 259, 332 P.2d 977, 979 (1958) (per
curiam).



¶ 92 The overriding and controlling purpose of the initiative
enabling statute is still furthered without the multi-county
signature requirement. Because the purpose of the statute
is to enable the citizens of Utah to legislate through the
initiative process and the removal of the multi-county
signature requirement would not impact the effectuation
of the initiative right, the purpose of the statute is still
furthered. In fact, the removal of the multi-county signature
requirement at a minimum eliminates an overly burdensome
discriminatory hurdle to the exercise of the right and in doing
so effectively makes it easier for the citizens of Utah to
exercise their constitutionally guaranteed legislative power
through initiative. In other words, the purpose of the initiative
enabling statute is perhaps better furthered through the excise
of the multi-county signature requirement.



¶ 93 Finally, as to the question of whether the legislature
would have enacted the initiative enabling statute without the
constitutionally infirm multi-county signature requirement,
we note that the constitutional mandate in article VI, section 1
dictates that the legislature must enact legislation to enable the
exercise of the initiative power. Because the legislature would
be required to enact initiative enabling legislation in any
event, under the constitutional requirement, the legislature
would have to enact the rest of the initiative enabling statute
without the unconstitutional provision. In other words, the
legislature would have enacted the initiative enabling statute
without the multi-county signature requirement because it is
compelled to do so by subsection 2 of article VI, section
1 in order to enable the citizens to exercise their reserved
initiative power. The legislature cannot claim that they would
not have enacted the initiative enabling statute without the
multi-county signature requirement because in making such
a claim the legislature would be admitting that it would
have chosen to shirk its constitutional duty to establish a
framework for the exercise of the people's constitutionally
guaranteed initiative right. We are certain the legislature,
had it known of the unconstitutionality of the multi-county
signature requirement, would have met its constitutional
responsibility by enacting the initiative enabling statute
without the unconstitutional subsection.



¶ 94 Therefore, the multi-county signature requirement set
forth in section 20A–7–201(2)(a)(ii) is severable because the
remainder of the initiative enabling statute will continue to be
operable and continue to serve a legitimate legislative purpose
after the unconstitutional multi-county signature requirement
provision is excised.



CONCLUSION



¶ 95 For the foregoing reasons, the multi-county signature
requirement is unconstitutional first, and independent,
because it violates the uniform operation of laws provision
of the Utah Constitution, and also because it violates the
Equal Protection Clause of the United States Constitution.
Additionally, the unconstitutional multi-county signature
requirement of Utah Code section 20A–7–201(2)(a)(ii) is
severable from the statewide initiative enabling statute.
Accordingly, Gallivan's petition for an extraordinary writ is
granted, and the lieutenant governor is ordered to place the



initiative on the 2002 general election ballot. 15



¶ 96 Justice HOWE concurs in Justice RUSSON's opinion.



DURHAM, Chief Justice, concurring:
¶ 97 I concur with Justice Russon's opinion, with
the exception of Part B (“Federal Equal Protection”).
Having concluded that *1100  the multi-county signature
requirement violates the Utah constitution, the court ought
not, in my view, offer what is in effect an advisory
opinion on the federal question. When this court has
determined that state constitutional law does not permit the
challenged legislative action, the case is fully resolved, and
the federal claim becomes moot. This seems to me to be
a fundamental characteristic of federalism, and consistent
with the perspective that courts should generally resolve
cases on the narrowest applicable grounds unless specific
reasons exist for offering broader guidance. I agree that the
federal question is an important one, and perhaps the United
States Supreme Court would appreciate this court's analytic
contribution when and if the question reaches that court (in
Idaho Coalition United for Bears, for example), but I think
that this is fundamentally a state law case, given the unique
role that initiative lawmaking has in the state system, and the
absence of any federal constitutional counterpart.
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THORNE, Judge, dissenting.
¶ 98 I respectfully dissent from both the conclusion
that section 20A–7–201(2)(a)(ii) creates an unconstitutional
abridgement of the Utah Constitution and from the analysis
that equates the initiative right with the right to vote, thereby
establishing the “initiative right” as one of the relatively few
fundamental rights.



¶ 99 First, Petitioners have presented this court with a facial
challenge to the use of any non-population based geographic
distribution requirement in the initiative process. To succeed,
Petitioners must demonstrate that no circumstances exist
under which such requirement can be found constitutional.
United States v. Salerno, 481 U.S. 739, 745, 107 S.Ct. 2095,
2100, 95 L.Ed.2d 697 (1987); State v. Herrera, 1999 UT 64,
¶ 4 n. 2, 993 P.2d 854. Instead of performing a facial analysis
of the question presented, the majority seemingly addresses
the statute as applied.



¶ 100 Second, I believe the majority's decision to equate
the people's initiative ability with the fundamental right to
vote to be a new development, untested and unsupportable. I
believe the majority's analysis of the nature of the initiative
process is inadequate and the majority merely concludes
that the people's ability to seek changes to the law through
the initiative process is the same as voting rights because
the initiative process, at its conclusion, involves the right to



vote. 1



¶ 101 While I agree that the right to initiative is granted
within the State Constitution, I do not agree that this right is
unfettered. The plain language of Article VI, § 1 establishes in
the people the ability to legislate through the initiative process
as reasonably defined and controlled by the legislature.
While it is the responsibility of this court to ensure that the
legislature does not unreasonably restrict this ability, I would
conclude that the geographic distribution requirement is not
unreasonable; therefore it does not infringe upon the people's
ability to legislate.



¶ 102 Rather than the approach adopted by the majority,
I would address Petitioners' arguments with the following
analysis:



I. FEDERAL ANALYSIS



¶ 103 Petitioners first argue that Utah Code Ann. §
20A–7–201(2)(a)(ii) (Supp.2001), requiring Petitioners to



demonstrate broad-based geographic support 2  before an
initiative can be placed on the ballot, violates *1101  federal
principles of equal protection and freedom of speech.



¶ 104 The ability to pursue a change in the law through the
initiative process is solely a state-created right. See Meyer v.
Grant, 486 U.S. 414, 424, 108 S.Ct. 1886, 1893, 100 L.Ed.2d
425 (1988); Save Palisade Fruitlands v. Todd, 279 F.3d
1204, 1211 (10th Cir.2002); Dobrovolny v. Moore, 126 F.3d
1111, 1113 (8th Cir.1997); Biddulph v. Mortham, 89 F.3d
1491, 1500 (11th Cir.1996); Taxpayers United for Assessment
Cuts v. Austin, 994 F.2d 291, 294 (6th Cir.1993); Bowers
v. Polk County Bd. of Supervisors, 638 N.W.2d 682, 692
(Iowa 2002). Absent a state provision creating this right, an
initiative right does not exist and no violation of the U.S.
Constitution is possible. See Todd, 279 F.3d at 1211; Bates



v. Jones, 131 F.3d 843, 854 (9th Cir.1997) (O'Scannlain, J.,
concurring); Austin, 994 F.2d at 295; Massachusetts Pub.
Interest Research Group v. Secretary of Commonwealth, 375
Mass. 85, 375 N.E.2d 1175, 1182 (1978). However, once a
state creates an initiative process, the system must comport
with the protections afforded under the U.S. Constitution.
See Austin, 994 F.2d at 295; Hoyle v. Priest, 59 F.Supp.2d
827, 836 (W.D.Ark.1999). Included in these protections are
the right to equal protection under the law and the right to
freedom of speech. See id.



A. Free Speech



¶ 105 The First Amendment of the United States Constitution
provides that Congress “shall make no law ... abridging the
freedom of speech, or of the press; or the right of people
peaceably to assemble, and to petition the Government for a
redress of grievances.” Meyer, 486 U.S. at 420, 108 S.Ct. at
1891 (1988); see also U.S. Const. amend. I. “ ‘[T]he freedom
of speech and of the press, which are secured by the First
Amendment against abridgment by the United States, are
among the fundamental personal rights and liberties which are
secured to all persons by the Fourteenth Amendment against
abridgment by a State.’ ” Meyer, 486 U.S. at 420, 108 S.Ct.
at 1891 (quoting Thornhill v. Alabama, 310 U.S. 88, 95, 60
S.Ct. 736, 84 L.Ed. 1093 (1940)).



¶ 106 “The freedom of speech and of the press guaranteed by
the Constitution embraces at the least the liberty to discuss
publicly and truthfully all matters of public concern without
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previous restraint or fear of subsequent punishment.” Id. at
421, 108 S.Ct. at 1892 (quoting Thornhill, 310 U.S. at 101–
02, 60 S.Ct. 736). The First Amendment “was fashioned
to assure unfettered interchange of ideas for the bringing
about of political and social changes desired by the people.”
Id. (quoting Roth v. United States, 354 U.S. 476, 484, 77
S.Ct. 1304, 1308, 1 L.Ed.2d 1498 (1957)). Petitioners seek
to utilize the initiative process to achieve political change in
Utah by exercising their right to engage freely in discussions
concerning the need for that change as guaranteed by the First
Amendment. See id.



¶ 107 In Meyer, the Supreme Court reviewed a Colorado
statute that prohibited the use of paid personnel to assist in the
circulation of an initiative petition. See id. at 416, 108 S.Ct.
1886. The Court struck down this prohibition as violative of
both the First and the Fourteenth Amendments. See id. at 428,
108 S.Ct. 1886. The Court noted that:



[t]he circulation of an initiative
petition of necessity involves both the
expression of a desire for political
change and a discussion of the merits
of the proposed change. Although
a petition circulator may not have
to persuade potential signatories that
a particular proposal should prevail
to capture their signatures, he or
she will at least have to persuade
them that the matter is one deserving
of the public scrutiny and debate
that would attend its consideration
by the whole electorate. This will
in almost every case involve an
explanation of the nature of the
proposal and why its advocates
support it. Thus, the circulation of a
petition involves the type of interactive
communication concerning political
change that is appropriately described
as “core political speech.”



Id. at 421–22, 108 S.Ct. at 1891–92. Recognizing that
persuading citizens to sign an initiative necessarily involves
political speech, and that there is value in allowing the
citizenry *1102  to freely seek political change through the
initiative process, the Court viewed Colorado's limitation on
the qualification of petition circulators as an unreasonable
restraint on free speech. See id. at 428, 108 S.Ct. 1886. Thus,
any state statute that unreasonably prohibits core political



speech—citizens openly debating political issues during an
initiative process—must be closely scrutinized.



¶ 108 In the case before the court today, Petitioners claim
that their federally-protected right to free speech has been
violated. Petitioners present a twofold argument: First, they
claim that their free speech rights have been infringed because
they were unsuccessful in getting their initiative on the ballot.
They next argue that section 20A–7–201(2)(a)(ii) infringes
upon core political speech. I address each in turn.



¶ 109 Petitioners first argue that their free speech right has
been infringed because they were unsuccessful in placing
their initiative on the ballot due to their failure to satisfy a
geographic distribution requirement. Free speech, however,
guarantees neither success in placing an item on the ballot nor
eventual ratification by voters. Rather, free speech is found
in the interplay of ideas during the attempt to capture the
voters' curiosity and support. In Skrzypczak v. Kauger, 92
F.3d 1050 (10th Cir.1996), an Oklahoma woman sought to
place an initiative on the general ballot but was refused on
the grounds that the initiative was unconstitutional. See id.
at 1052. The woman brought suit claiming the requirement
that initiatives be subject to a screening before placement
on the ballot constituted a prior restraint on her free speech.
See id. The Tenth Circuit dismissed her claim concluding
that the woman did not have a constitutional right to have
her initiative placed on the ballot. See id. at 1053. The court
stated:



Skrzypczak mistakenly conflates her
legally-protected interest in free
speech with her personal desire to
have [an initiative] on the ballot.
In removing [the initiative] from the
ballot, the Oklahoma Supreme Court
has not prevented Skrzypczak from
speaking on any subject. She is free
to argue against legalized abortion, to
contend that pre-submission content
review of initiative petitions is
unconstitutional, or to speak publicly
on any other issue. Her right to free
speech in no way depends on the
presence of [the initiative] on the
ballot. Moreover, she cites no law, and
we find none, establishing a right to
have a particular proposition on the
ballot.
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Id. at 1053; see also Washington v. Finlay, 664 F.2d 913, 927–
28 (4th Cir.1981) (noting that free speech does not equate to
an entitlement to success in one's attempt to get a political
viewpoint on the ballot).



¶ 110 Petitioners mistakenly rely upon language in Meyer,
where the Court noted that a statute may burden political
speech by making it “less likely that appellees will garner
the number of signatures necessary to place the matter on the
ballot, thus limiting their ability to make the matter the focus
of statewide discussion.” Meyer, 486 U.S. at 423, 108 S.Ct.
at 1892. Petitioners take this quote out of context and thereby
subvert its meaning. Fully viewed, the Court in Meyer stated:



The refusal to permit appellees to pay
petition circulators restricts political
expression in two ways: First, it
limits the number of voices who will
convey appellees' message and the
hours they can speak and, therefore,
limits the size of the audience they can
reach. Second, it makes it less likely
that appellees will garner the number
of signatures necessary to place the
matter on the ballot, thus limiting their
ability to make the matter the focus of
statewide discussion.



Id. at 422–23, 108 S.Ct. at 1892.



¶ 111 The Court explained that restricting the use of paid
circulators violated free speech because the “prohibition
against the use of paid circulators has the inevitable effect of
reducing the total quantum of speech on a public issue.” Id.
at 423, 108 S.Ct. at 1892. A more correct reading of Meyer is
not that free speech was infringed in that case simply because
the law made it less likely that citizens would garner enough
signatures, but the violation occurred because the manner by
which the signatures were to be garnered (which necessarily
included core political speech) was unreasonably *1103
restricted. Thus, a regulation that makes it more difficult to
gather signatures in support of an initiative, in and of itself,
does not necessarily infringe free speech. See Todd, 279 F.3d
at 1211 (noting “the right to free speech ... [is] not implicated
by the state's creation of an initiative procedure, but only
by the state's attempts to regulate speech associated with an
initiative procedure. (emphasis added)); Biddulph, 89 F.3d at
1498 n. 7 (recognizing that the Supreme Court in Meyer set
forth “a distinction between a state's power to regulate the



initiative process in general and the power to regulate the
exchange of ideas.”).



¶ 112 On its face, section 20A–7–201(2)(a)(ii) does not
limit or restrict Petitioners' opportunity to engage in political



speech, disseminate their ideas, or solicit support. 3  Rather,
Petitioners are required to meet both a popular support
threshold and a geographic distribution support threshold
before their ideas are submitted to the citizens for a
vote. Accordingly, section 20A–7–201(2)(a)(ii) requires
Petitioners to disseminate their political message to a large
number of people across a broad geographic area in seeking
to place an initiative on the ballot. In contrast to the
situation in Meyer, where the regulation prevented citizens
from utilizing the “most effective, fundamental, and perhaps
economical avenue of political discourse, direct one-on-
one communication,” Meyer, 486 U.S. at 424, 108 S.Ct.
at 1893, section 20A–7–201(a)(ii) encourages Petitioners to
spread their political message via one-on-one communication
with people across a wide geographic area. In this regard,
the statute actually encourages free speech rather than
unconstitutionally restricting it.



¶ 113 In Dobrovolny, appellants challenged a state
constitutional provision that required an initiative petition
to have secured the signatures of ten percent (10%) of the
registered voters in Nebraska by the date the initiative was
submitted. See 126 F.3d at 1112. The appellants claimed the
constitutional provision violated their free speech and due
process rights under the United States Constitution because
they had insufficient prior notice of the number of signatures
required. See id. In finding that the state constitutional
provision did not violate any federally protected rights, the
Eighth Circuit stated:



[T]he constitutional provision at issue
here does not in any way impact the
communication of appellants' political
message or otherwise restrict the
circulation of their initiative petitions
or their ability to communicate with
voters about their proposals. Nor does
the provision regulate the content of
appellants' political speech. While the
Nebraska provision may have made
it difficult for appellants to plan their
initiative campaign and efficiently
allocate their resources, the difficulty
of the process alone is insufficient
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to implicate the First Amendment,
as long as the communication of
ideas associated with the circulation of
petitions is not affected.



Id. at 1112–13 (emphasis added).



¶ 114 Accordingly, Petitioners' free speech rights to conduct
political discussion during the solicitation of signatures and,
later, during the attempt to persuade voters, is not infringed
by section 20A–7–201(2)(a)(ii). See Hoyle, 59 F.Supp.2d at
836 (finding that a law requiring petition signers to be fully
registered voters did not involve a restriction on core political
speech).



¶ 115 Section 20A–7–201(2)(a)(ii) establishes the conditions
that must be met for an initiative to be placed on the
ballot. Creating such requirements is within the province
of the state. See Burdick v. Takushi, 504 U.S. 428, 433,
112 S.Ct. 2059, 2063, 119 L.Ed.2d 245 (1992) (noting that
“[c]ommon sense, as well as constitutional law, compels
the conclusion that government must play an active role
in structuring elections”). Establishing such requirements
prevents frivolous initiatives from being placed on the ballot
and ensures that state funds and efforts are utilized only
on those initiatives that have *1104  broad-based support.
See Anderson v. Celebrezze, 460 U.S. 780, 788 & n. 9,
103 S.Ct. 1564, 1570, 75 L.Ed.2d 547 (1983) (noting that a
state has an interest in ensuring elections are run fairly and
honestly and that proposals are not submitted for enactment
into law unless they have sufficient support); see also Austin,
994 F.2d at 297. As the court in Dobrovolny stated, “the
difficulty of the process alone is insufficient to implicate the
First Amendment, as long as the communication of ideas
associated with the circulation of petitions is not affected.”
Dobrovolny, 126 F.3d at 1113.



¶ 116 I conclude that section 20A–7–201(2)(a)(ii) does
not preclude Petitioners from disseminating any political
message nor does it prohibit the exchange of ideas. Rather, the
statute establishes a numeric and geographic floor that must
be reached before an idea is presented for a vote. Since no
core political speech is infringed by the statute, Petitioners'
argument that the statute unconstitutionally burdens their
First Amendment free speech right is without merit.



B. Equal Protection



¶ 117 Petitioners next argue that section 20A–7–201(2)(a)
(ii) violates the Equal Protection Clause of the Fourteenth
Amendment of the U.S. Constitution. The Equal Protection
Clause provides that no state shall “deny to any person within
its jurisdiction the equal protection of the laws.” U.S. Const.
amend. XIV, § 1. Thus, state laws must “treat similarly
situated people alike unless a reasonable basis exists for
treating them differently.” State v. Lafferty, 2001 UT 19, ¶ 70,
20 P.3d 342 (quotations and citations omitted). The United
States Supreme Court has stated that it will uphold a law
against an equal protection challenge that neither burdens
a fundamental right nor targets a suspect class so long as
the legislative classification bears a rational relation to some
independent and legitimate legislative end. See Romer v.
Evans, 517 U.S. 620, 627, 116 S.Ct. 1620, 1627, 134 L.Ed.2d
855 (1996).



¶ 118 A statute creates impermissible or suspect
classifications when it impacts “discrete and insular
minorities,” United States v. Carolene Products Co., 304
U.S. 144, 152 n. 4, 58 S.Ct. 778, 783 n. 4, 82 L.Ed. 1234
(1938), differently than the larger class of people affected
by the statute. See generally Malan v. Lewis, 693 P.2d 661,
669–75 (Utah 1984). Petitioners argue that section 20A–
7–201(2)(a)(ii) creates just such an impact on a discrete
and insular minority group—urban dwellers. Petitioners,
however, present inadequate support for this claim, nor have
I been able to discover any authority for the proposition that
urban dwellers represent a discrete and insular minority group
worthy of suspect classification and constitutional protection.
Cf. Bowers, 638 N.W.2d at 689 (noting that “Iowans who
reside in counties with a relatively small population are not
similarly situated to those who live in [larger counties]” and
this was exactly why the legislature enacted a 10% signature
requirement in all counties to get a bond on the ballot



(citations and quotation omitted)). 4  Petitioners do argue that
the United States Supreme Court has previously struck down
laws based on a rural/urban distinction, and that therefore the
United States Supreme Court has inferentially countenanced
the inclusion of urban or rural dwellers within the rubric of
*1105  “suspect class.” See Dunn v. Blumstein, 405 U.S. 330,



336, 92 S.Ct. 995, 999, 31 L.Ed.2d 274 (1972); Gordon v.
Lance, 403 U.S. 1, 4–5, 91 S.Ct. 1889, 1891, 29 L.Ed.2d 273
(1971); Moore v. Ogilvie, 394 U.S. 814, 818–19, 89 S.Ct.
1493, 1496, 23 L.Ed.2d 1 (1969). I, however, find these cases
distinguishable.



¶ 119 In Dunn, for instance, the Supreme Court expressly
stated that “durational residence laws must be measured by a
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strict equal protection test,” and, after applying the strict test,
struck down a Tennessee statute that both required residence
for one year and eliminated the possibility of registering to
vote 30 days prior to an election. 405 U.S. 330, 342, 360, 92
S.Ct. 995, 1003, 1012, 31 L.Ed.2d 274 (1972). Rather than
determining that place of residence could be used to establish
a suspect class, the Court decided the issue based on the right
to vote. Id. at 341–42, 92 S.Ct. at 1002–03. Similarly, the
Court in Gordon upheld a Virginia statute that provided that
any attempt to incur public debt must be approved by 60% of
the voters. 403 U.S. at 7–8, 91 S.Ct. at 1893. Admittedly, in
the body of the opinion, the Court used the phrase “ ‘discrete
and insular minority,’ ” id. at 5, 91 S.Ct. at 1891, as well as
“identifiable class,” id. at 7, 91 S.Ct. at 1892, but the Court
did not adopt a position that would support holding urban
dwellers out as a protected class. Finally, in Moore, rather
than identifying any discrete and insular minority, the Court
struck down an Illinois law that they determined intruded
upon the principle of “one man, one vote,” a fundamental
right raised in voting rights cases, because of the “rigid and
arbitrary formula” used by the state. Id. at 818–19, 89 S.Ct.



at 1496. 5



¶ 120 Neither the majority nor the Petitioners have convinced
me that the ability to attempt to change the law via the
initiative process is entitled to the same protection as the
right to vote. Nor can I find support for the proposition
that the classifications created in section 20A–7–201(2)(a)(ii)
implicate an impermissible or suspect classification under the



Fourteenth Amendment. 6



¶ 121 In the next part of their equal protection argument,
Petitioners claim that section 20A–7–201(2)(a)(ii) violates



their voting rights. 7  In support for this claim, Petitioners
*1106  rely upon Idaho Coalition United for Bears v.



Cenarrusa, Civ. No. 00–0668–S–BLW (D.Idaho Nov. 30,
2001).



¶ 122 In that case, the district court judge ruled
unconstitutional a requirement in the Idaho Code that a
petition contain signatures from six percent (6%) of qualified
voters in 22 of 44 counties. See id. at 14. The court stated
that “this Court must determine if the restriction is a ‘severe’
restriction on the right to vote ... [i]f the restriction is ‘severe,’
it may be upheld only if narrowly drawn to advance a
compelling state interest.” Id. at 7 (relying upon Burdick,
504 U.S. 428, 112 S.Ct. 2059, 119 L.Ed.2d 245 (1992)). The
court rejected the argument that “there is no fundamental
interest in placing measures, as opposed to candidates, on



the ballot,” id. at 9, and found that placing a measure on the
ballot was entitled to the same protection as “disseminating
ideas.” Id. at 9–10 (quoting Illinois State Bd. of Elections v.
Socialist Workers, 440 U.S. 173, 187, 99 S.Ct. 983, 991–92,
59 L.Ed.2d 230 (1979) (“[A]n election campaign is a means
of disseminating ideas as well as attaining political office.”)).



¶ 123 In essence, the United States District Court for the
District of Idaho equated the ability to legislate through the
initiative process with both the free speech right and the right
to vote. The District Court's conclusion that the Idaho statute
violated free speech is unpersuasive, for states may regulate
the means by which measures get on the ballot as long as core
political speech is not infringed. See Dobrovolny, 126 F.3d
at 1113 (holding signature requirement to place initiative on
ballot did not impinge upon speech); Hoyle, 59 F.Supp.2d at
836 (holding that a law requiring petition signers to be fully
registered voters did not involve a restriction on core political
speech).



¶ 124 The Idaho court's decision, equating the ability to
place a matter on the ballot with the right to vote, is
equally unpersuasive. In Moore, 394 U.S. at 818, 89 S.Ct. at
1495, the petitioners challenged on equal protection grounds
the constitutionality of a statute that required nominating
petitions for independent candidates to include signatures of
200 qualified voters from each of at least 50 of the state's 102
counties. The Court reasoned that “[t]he use of nominating
petitions by independents to obtain a place on the ballot [was]
an integral part of [the] elective system.” Id. at 818, 89 S.Ct.
at 1495. The Court further stated that “[a]ll procedures used
by a State as an integral part of the election process must pass
muster against the charges of discrimination or of abridgment
of the right to vote.” Id. at 818, 89 S.Ct. at 1495–96. The
Court then concluded that the statute violated the Fourteenth
Amendment as an abridgement of the right to vote. See id. at
819, 89 S.Ct. 1493.



¶ 125 Subsequently, in Burdick, the U.S. Supreme Court
altered its position that merely because a law affects the
election process it was “integral” to the process. In Burdick
the Court stated:



Election laws will invariably impose
some burden on individual voters.
Each provision of a code, whether
it governs the registration and
qualification of voters, the selection
and eligibility of candidates, or
the voting process itself, inevitably
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affects—at least to some degree—
the individual's right to vote and
his right to associate with others
for political ends. Consequently, to
subject every voting regulation to
strict scrutiny and to require that
the regulation be narrowly tailored to
advance a compelling state interest,
as petitioner suggests, would tie the
hands of States seeking to assure that
elections are operated equitably and
efficiently.... Accordingly, the mere
fact that a State's system creates
barriers ... tending to limit the field
of candidates from which voters might
choose, ... does not itself compel close
scrutiny.



Id. (citations and quotations omitted).



¶ 126 The Court, therefore, abandoned the approach
that all laws which impact the election *1107  process
unconstitutionally impinge the right to vote. Thus, the Idaho
court's reliance upon Illinois State Bd. of Elections, which
adopts this absolutist approach, conflicts with the reasoning



in Burdick. 8



¶ 127 In the instant case, Petitioners rely upon Moore to
support their claim that any law that affects the initiative
process is a per se infringement upon the right to vote.
However, in light of Burdick, this reasoning is flawed.



¶ 128 Other courts have agreed, concluding that limiting
access to the ballot via the initiative process does not
equate to restricting one's voting rights. For example, in
Massachusetts Pub. Interest Research Group, 375 N.E.2d
at 1181–82, the Massachusetts Supreme Court, performing
almost exclusively a federal law analysis, addressed the
constitutionality of a county-distribution rule that restricted
the maximum number of petition signatures that could be
utilized from any one county to qualify an initiative for the
ballot. Opponents of the legislation claimed that it violated
their federally protected voting rights. Id. at 1181. The court
disagreed, and found that “[t]he county-distribution rule in no
way affects the right of qualified voters to cast their votes for
or against an initiative proposal properly on the ballot ... [nor
does it] dilute any citizen's vote.” Id. at 1181–82. The Tenth
Circuit, also addressing an initiative issue, said



it could be argued that the appellant's
fundamental right[ ] to vote [is]
implicated within the broader right
to bring an initiative, and that the
power of initiative is therefore a
fundamental right. However, nothing
in the language of the [United
States] Constitution commands direct
democracy and we are aware of no
authority supporting this argument. In
fact, every decision of which we are
aware has held that initiatives are state-
created rights and are therefore not
guaranteed by the U.S. Constitution.



Todd, 279 F.3d at 1210–11.



¶ 129 Moreover, a close reading of Meyer supports the
conclusion that the United States Supreme Court has accepted
the proposition that the ability to change the law via the
initiative process is not a right granted either under the United
States Constitution or implicated within the right to vote.
See Meyer, 486 U.S. at 424, 108 S.Ct. 1886. Rather, the
Court concluded that the initiative process is focused on the
“discussion of public policy generally or advocacy of the
passage or defeat of legislation.” Id. at 428, 108 S.Ct. 1886;
see also Austin, 994 F.2d at 296 (being unpersuaded that the
signing of a petition to initiate legislation was entitled to the
same protection as exercising the right to vote); Hoyle, 59
F.Supp.2d at 834, 838 (noting that signing a petition does
not fall within the purview of the Voting Rights Act, and
that there is no right under the federal constitution to have
an initiative placed on the *1108  ballot); Kelly v. Macon–
Bibb County Bd. of Elections, 608 F.Supp. 1036, 1038
(M.D.Ga.1985) (stating “This is not a ‘right to vote’ case;
referendums, unlike general elections for a representative
form of government, are not constitutionally compelled.”).



¶ 130 I am persuaded by the reasoning of the cases cited
above and agree that the ability to change the law via the
initiative process is not equivalent to the right to vote. Were
I to be persuaded by Petitioners' claim that section 20A–
7–201(2)(a)(ii) implicates their right to vote, however, my
conclusion today would not change. In their original petition
for extraordinary writ, Petitioners asked that the court adopt
the standard of review set forth in Moore. See 394 U.S. at
814, 89 S.Ct. at 1493. However, in its supplemental brief.
Petitioners concede that the approach articulated in Burdick,
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504 U.S. at 428, 112 S.Ct. at 2059, may be the more applicable



guide. 9



¶ 131 In Burdick, the Supreme Court acknowledged that
“[c]ommon sense, as well as constitutional law, compels
the conclusion that government must play an active role
in structuring elections.” 504 U.S. at 433, 112 S.Ct. at
2063. The Court conceded that while the right to vote
is of fundamental significance under the United States
Constitution, it is erroneous to assume that all laws that
impose a burden upon the right to vote are subject to strict
scrutiny. See id. at 432–33, 112 S.Ct. at 2062–63. This
conclusion constitutes a distinct departure from the Court's
holding in Moore, for it acknowledges that not all election
laws are considered “an integral part of the election process”



subject to strict scrutiny. 10  394 U.S. at 818, 89 S.Ct. at 1496;
see also Biddulph v. Mortham, 89 F.3d 1491, 1500 (1996)
(finding that a “state's broad discretion in administering its
initiative process is subject to strict scrutiny only in certain
narrow circumstances.”). The court in Burdick then adopted a
“flexible standard” for reviewing election cases that requires
courts to weigh the character and magnitude of the burden
imposed against the State's justification for the burden. 504
U.S. at 434, 112 S.Ct. at 2063 (relying upon Anderson, 460
U.S. at 789, 103 S.Ct. at 1569–70).



¶ 132 Even were I to assume that section 20A–7–201(2)(a)(ii)
implicates Petitioners' voting right, which I do not, the burden
imposed by section 20A–7–201(2)(a)(ii) is not severe enough
to warrant a heightened level of scrutiny. Section 20A–7–
201(2)(a)(ii) passes constitutional muster because it imposes
only reasonable burdens on Petitioners.



¶ 133 Petitioners challenge the constitutionality of the
geographic distribution requirement and assert that all
geographic distributions are unconstitutional on their face.
“A facial challenge to a legislative [statute] is ... the most
difficult challenge to mount successfully, since the challenger
must establish that no set of circumstances exists under which
the [statute] would be valid.” Salerno, 481 U.S. at 745, 107
S.Ct. at 2100. The fact that section 20A–7–201(2)(a)(ii) might
operate unconstitutionally under some conceivable set of
circumstances is insufficient to render it wholly invalid, since
the U.S. Supreme Court has “not recognized an ‘overbreadth’
doctrine outside the limited context of the First Amendment.”
Id.



¶ 134 Petitioners have failed to shoulder their heavy burden
to demonstrate that section 20A–7–201(2)(a)(ii) is facially



unconstitutional. See id. I am unpersuaded that no *1109
set of circumstances exist where a geographic distribution
would be valid under the United States Constitution. Rather,
I am persuaded by the fact that at least thirteen other
states have created citizen initiative schemes that include



a geographic distribution requirement. 11  Likewise, I also
find persuasive the fact that other courts have reviewed
geographic distribution requirements and have found them
to be constitutional. See Bowers, 638 N.W.2d at 695;
Massachusetts Pub. Interest Research Group, 375 N.E.2d
at 1182. Having failed to discredit all possible geographic
distribution schemes, Petitioners' equal protection argument
fails.



¶ 135 Consequently, on its face, a geographic distribution
requirement implicates neither federally recognized
fundamental rights of free speech nor the right to vote.
Nor does the requirement create distinctions based upon any
previously recognized suspect classification. Therefore, if
the statute is reasonably related to a legitimate government
interest, I must conclude that it is not violative of the United
States Constitution. See Austin, 994 F.2d at 297.



¶ 136 Here, the Respondents and the amicus curiae assert
that requiring that initiatives have broad geographic support
ensures that state-wide ballot initiatives are not controlled
solely by highly populated areas with narrowly focused
local interests. To address this concern, the legislature has
required supporters to canvass the breadth of the State seeking
support in multiple counties. See Utah Code Ann. § 20A–7–
201(2)(a)(ii). It is within the range of legitimate government
goals to ensure that initiatives placed on a ballot have been
reviewed and agreed to by citizens from a broad range of
geographic regions. See generally Bullock v. Carter, 405 U.S.
134, 92 S.Ct. 849, 31 L.Ed.2d 92 (1972) (addressing filing
fee requirements). A geographic distribution component is
reasonably related to achieving this goal. Thus, Petitioners'
claim that all geographic distribution requirements violate
the Equal Protection Clause of the Fourteenth Amendment is
without merit.



¶ 137 I now consider Petitioners' claims pursuant to the Utah
Constitution.



II. STATE CONSTITUTIONAL ANALYSIS



¶ 138 Petitioners' remaining avenue for relief lies in their
claim that Utah Code Ann. § 20A–7–201(2)(a)(ii) is facially
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unconstitutional under the Utah Constitution. 12  Petitioners
argue that under the Utah Constitution, the people's sovereign
right to enact legislation through the initiative process can
never be subject to a geographic distribution requirement.
Petitioners predicate their argument on two claims: (1) The
statutory geographic distribution requirement violates the
guarantees of free speech set forth in Article I, §§ 1 and
15; and (2) the geographic distribution requirement violates
Article I, § 24 (the Uniform Operation of Laws Provision).



¶ 139 To support a facial challenge, Petitioners must establish
that the challenged statute is invalid under any set of
circumstances. See State v. Herrera, 1999 UT 64 at ¶ 4 n.
2, 993 P.2d 854. “Even if a court finds certain legislation
unreasonable or unwise, that alone does not mean it has
authority to invalidate it.” State v. Herrera, 895 P.2d 359, 362
(Utah 1995).



It is well settled in this state,
as elsewhere, that the courts will
not declare a statute unconstitutional
unless it clearly and manifestly
violates some provision of the
Constitution of the state.... Every
presumption must be indulged in favor
of the constitutionality of an act, and
every reasonable doubt resolved in
favor of its *1110  validity .... If by
any fair interpretation of the statute
the legislation can be upheld, it is the
duty of this court to sustain it, even
though judges may view the act as
inopportune or unwise; and it is not
within the province of the judiciary to
question the wisdom or the motives of
the Legislature in the enactment of a
statute.



Baker v. Matheson, 607 P.2d 233, 237 n. 2 (Utah 1979)
(quoting State v. Packer Corp., 77 Utah 500, 508–09, 297 P.
1013 (1931) (citations omitted)).



¶ 140 I also note that previously “[a]ll constitutional rights,
including the highly protected right of free speech, [have
been] subject to reasonable regulation.” Bott v. DeLand, 922



P.2d 732, 743 (Utah 1996). 13



¶ 141 Petitioners, while offering no independent support
or analysis for their free speech claim under the Utah



Constitution, argue that the protections afforded under Article
I, §§ 1 and 15 are broader than the protections afforded
by the First Amendment of the United States Constitution.
Therefore, Petitioners continue the geographic distribution
requirement violates their free speech rights under the Utah
Constitution, or that the ability to legislate through the
initiative process is a fundamental State constitutional right
worthy of heightened protection.



A. Freedom of Speech



¶ 142 In pertinent part, Article I, § 15 of the Utah Constitution
states that “No law shall be passed to abridge or restrain the



freedom of speech or of the press.” 14  Free speech protection
has been interpreted to guarantee that the government has
no authority to restrict expression because of its message, its
ideas, its subject matter, or its content. See Police Dep't of



Chicago v. Mosley, 408 U.S. 92, 95, 92 S.Ct. 2286, 2290,



33 L.Ed.2d 212 (1988). 15  The constitutional guarantee of
free speech prevents any public authority from assuming
a guardianship role of the public mind through regulating
the press and speech. See Riley v. National Fed'n of the
Blind of N.C., 487 U.S. 781, 791, 108 S.Ct. 2667, 2674–
75, 101 L.Ed.2d 669 (1988). At its core, the free speech
protection establishes that the government, even with the
purest of motives, cannot substitute its judgment as to the
most appropriate method of communication available to both
speakers and listeners. See id. It also forbids the government
from directing the free and robust debate anticipated by the
free speech provision. See id.



¶ 143 I see no reason to believe that Article I, § 15 provides
any less protection than the First Amendment presumption
that “speakers, not the government, know best both what they
want to say and how to say it.” Id.



¶ 144 Petitioners argue that by requiring supporters to
demonstrate geographic support for an initiative before it
can be placed on the ballot, the State has imposed a severe
restriction on the free speech rights of Utah voters, as well
as chilled the initiative sponsors' right to political expression.
Utah Code Ann. § 20A–7–201(2)(a)(ii) states:



A person seeking to have an initiative submitted to a vote
of the people for approval or rejection shall obtain:



...;
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*1111  (ii) from each of at least 20 counties, legal
signatures equal to 10% of the total of all votes cast in
that county for all candidates for governor at the last
regular general election at which a governor was elected.



The question then is whether this provision implicates either
Petitioners' or the voters' right to free speech.



¶ 145 At its core, the statute requires initiative supporters
to present to the lieutenant governor a sufficient number
of signatures, from the required number of counties, before
the initiative can be placed on the ballot. See id. With this
threshold in mind, initiative supporters are free to approach
any citizen within any, and ideally all, of the 29 Utah counties
and freely discuss the initiative or any other subject without
restriction from section 20A–7–201(2)(a)(ii). Moreover, Utah
voters are equally free to voice their opinions concerning
a proposed initiative, or concerning any other subject, with
no restriction from section 20A–7–201(2)(a)(ii). Petitioners
would have us determine that any geographic distinction that
is not population equivalent would unconstitutionally burden
the free speech necessary to the initiative right.



¶ 146 Free and robust public debate, however, can neither
be equated with successfully communicating one's ideas, nor
with successfully placing an initiative on the ballot, or with
the proposal being adopted as law. Free and robust public
debate is merely a means to achieve success or failure in the
initiative process, not simply the result of successfully placing
an initiative on the ballot. Although successfully placing an
initiative on the ballot potentially sets the stage for public
debate, there is no free speech right to place an initiative on
the ballot. The free speech right simply protects Petitioners'
right to engage in discourse that is essential to their attempt
to place the measure on the ballot, as well as any further
discussion that may occur in the process of their attempt to
have the measure adopted.



¶ 147 Not only am I unable to agree with Petitioners that
any geographic distribution requirement implicates either
Petitioners', or the general populace's, right to free speech, I
am also unable to conclude that the geographic distribution
requirement acts as a chilling force on the free and robust
public debate protected by Article I, § 15.



B. Uniform Operation of Laws



¶ 148 Next, Petitioners' claim that all geographic distribution
requirements are violative of Article I, § 24 of the Utah
Constitution, the State equal protection provision, which
requires that “All laws of a general nature shall have
uniform operation.” This court has previously determined
that “[w]hether a statute meets equal protection standards
depends in the first instance upon the objectives of the statute
and whether the classifications established [by the statute]
provide a reasonable basis for promoting those objectives.”
Malan, 693 P.2d at 670. “For a law to be constitutional
under Article I, § 24, it is not enough that it be uniform
on its face. What is critical is that the operation of the
law be uniform.” Lee v. Gaufin, 867 P.2d 572, 577 (Utah
1993). This court has interpreted this to mean that “persons
similarly situated should be treated similarly, and persons
in different circumstances should not be treated as if their
circumstances were the same.” Malan, 693 P.2d at 669. Thus,
to determine the validity of Petitioners' claim, it is necessary
to decided whether a geographic distribution requirement
operates uniformly and within constitutional parameters on
all similarly situated persons. To satisfy this requirement, any
geographic distribution requirement adopted by the State, at
a minimum: (1) “must apply equally to all persons within a
class” and (2) any statutory classifications created, and any
resulting different treatment given the classes, “must be based
on differences that have a reasonable tendency to further the
objectives of the statute.” Id. at 670.



¶ 149 “When persons are similarly situated, it is
unconstitutional to single out one person or group of persons
from among the larger class on the basis of a tenuous
justification that has little or no merit.” Id. at 671 (footnote
omitted). Thus, when presented with a uniform operation
of the laws challenge that does not involve an important or
critical State constitutional right, the court *1112  examines
the statute to determine whether: (1) the classification created
by the statute is reasonable, (2) the legislative objectives are
legitimate, and (3) there is a reasonable relationship between
the two. See Ryan v. Gold Cross Servs., Inc., 903 P.2d 423,
426 (Utah 1995). Previously, the court has determined that
“a statutory classification is constitutional unless it has no
rational relationship to a legislatively stated purpose or, if not
stated, to any reasonably conceivable legislative purpose.”
Lee, 867 P.2d at 580. Moreover, so long as the classification



creates no invidious discrimination, 16  and is construed as
having a rational relationship to the legitimate State purpose,
the court is required to “presume that the classification was
intended to further the legislative purpose.” Id.
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¶ 150 However, should a court conclude that a statute's
classifications involve a critical state constitutional right
or a suspect classification, then the court must employ a
heightened standard of review. See id. at 581; Peterson v.
Coca–Cola USA, 2002 UT 42, ¶ 23, 48 P.3d 941. Under
those circumstances, a court may find that a statute does not
violate the Constitution “only if it (1) is reasonable, (2) has
more than a speculative tendency to further the legislative
objective and, in fact, actually and substantially furthers a
valid legislative purpose, and (3) is reasonably necessary to
further a legitimate legislative goal.” Lee, 867 P.2d at 583;
accord Ryan, 903 P.2d at 428 (Stewart, J., concurring). But,
the fact that the practical effect of a statute “subjects some
persons to disparate treatment which is more oppressive than
others must bear” does not create a claim of constitutional
dimension. State v. Bell, 785 P.2d 390, 398 (Utah 1989).



¶ 151 Petitioners argue that the State's geographic distribution
requirement should be subject to heightened scrutiny, as
established in Lee, because it not only involves a fundamental
right, but it also creates “ ‘classifications considered
impermissible or suspect in the abstract.’ ” Peterson, 2002
UT 42 at ¶ 23, 48 P.3d 941 (quoting Ryan, 903 P.2d at 426).
Petitioners assert that the geographic distribution requirement
establishes a discrete and insular minority group—urban
dwellers. Petitioners, however, present no state constitutional
support for this claim nor have I been able to discover any
authority, in any jurisdiction, to support the proposition that
urban dwellers have been recognized as a discrete and insular
minority group. Cf. Bowers, 638 N.W.2d at 689.



¶ 152 Section 20A–7–201(2)(a)(ii), in its present form,
does not distinguish between rural and urban dwellers. It
requires only that initiative supporters obtain signatures
from a variety of counties, clearly balanced to account for
population differences. The statute does not mandate that
initiative supporters obtain signatures from certain counties
nor does it require supporters to obtain signatures from only
urban or rural residents.



¶ 153 I am unwilling, at this time, to declare residents of either
urban or rural counties as constituting an impermissible or
suspect classification.



¶ 154 Petitioners next argue that the geographic distribution
requirement embodied *1113  within section 20A–7–201(2)
(a)(ii) impacts the fundamental right of Utah citizens to seek
changes to the law through the initiative process. Petitioners
base this claim on Article VI, § 1(2) of the Utah Constitution.



The catalog of fundamental interests is
relatively small to date, and includes
such things as the right to vote, to
procreate[,] and to travel interstate....
A right or interest does not invoke
strict [or heightened] scrutiny just
because it is important to the aggrieved
party. Only those rights that form an
implicit part of the life of a free
citizen in a free society can be called
fundamental.



Utah Pub. Employees' Ass'n v. State, 610 P.2d 1272, 1273
(Utah 1980). When “interpreting the state constitution,
[courts] look primarily to the language of the constitution
itself .... Therefore, [the] starting point in interpreting a
constitutional provision is the textual language itself.... [A
court] need not inquire beyond the plain meaning of the
[constitutional provision] unless [it] find[s] it ambiguous.”
Grand County v. Emery County, 2002 UT 57, ¶ 29, 450 Utah
Adv. Rep. 21 (citations and quotations omitted); see also Salt
Lake City v. Ohms, 881 P.2d 844, 850 (Utah 1994) (stating
that “ ‘The rule which should be applied is that laws, and
especially foundational laws such as our Constitution, should
be interpreted and applied according to the plain import
of their language as it would be understood by persons of
ordinary intelligence and experience.’ ”) (citations omitted)).
Thus, to properly perform this analysis, it is important to first
determine whether the ability to pursue changes to Utah law,
under the plain language of Article VI, § 1(2), and any prior
interpretations of the provision, is an “implicit part of the
life of a free citizen in a free society.” Utah Pub. Employees'
Ass'n, 610 P.2d at 1273.



¶ 155 “The power to initiate legislation was reserved to the
people of the State and to the people of any legal subdivision
of the State by an amendment to the Constitution of Utah in
1900.” Dewey v. Doxey–Layton Realty Co., 3 Utah 2d 1, 277
P.2d 805, 806 (1954). Article VI, section 1(2) sets forth that:



The Legislative power of the State shall be vested:



....



In the people of the State of Utah, as hereinafter stated:



The legal voters or such fractional part thereof, of the
State of Utah as may be provided by law, under such
conditions and in such manner and within such time as may
be provided by law, may initiate any desired legislation and
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cause the same to be submitted to a vote of the people for
approval or rejection ....



Utah Const. art. VI, § 1. 17



¶ 156 This court has recently commented on this provision
stating



The Constitution has vested in the
legislature the power to prescribe
the conditions, the manner, and the
time that any desired legislation
may be submitted to a vote of the
people for approval or rejection. ...
It is axiomatic that laws enacted by
the legislature are presumed to be
constitutional and that the legislature
is accorded wide latitude in complying
with constitutional directives such as
the one contained in article VI, section
1.



Owens v. Hunt, 882 P.2d 660, 661 (Utah 1994) (emphasis



added). 18  This court has *1114  also recognized limitations
beyond the plain language of the Constitution. A voter's
ability to initiate laws is restricted to proper legislative
areas and away from areas specifically vested in an existing
legislative body. See Dewey, 277 P.2d at 807; see also
Anderson v. Cook, 102 Utah 265, 130 P.2d 278, 285 (1942)
(concluding that even the constitutionally granted right to



vote is subject to reasonable regulation). 19



¶ 157 I conclude that the plain language of Article VI, § 1(2) is
clear and unambiguous. While the ability to attempt to change
Utah law through the initiative process is reserved to the
legal voters of the State, this ability is expressly self-limiting.
Article VI, § 1(2) establishes in the legislature the authority to
reasonably limit the numbers, conditions, manner, and time
within which the citizens may exercise this ability. Because
of this limiting language within the Constitution, and while
I acknowledge that the ability to pursue change through the
initiative process is important, I conclude that the ability is not
unfettered within the Constitution and, therefore, not subject
to a heightened level of scrutiny.



¶ 158 Accordingly, I would apply the lower standard of
review to section 20A–7–201(2)(a)(ii) to determine whether:
(1) any classification created by the statute is reasonable, (2)
the legislative objectives are legitimate, and (3) there is a



reasonable relationship between the two. See Ryan, 903 P.2d
at 426. “[We should] keep in mind, however, that it is not
[the court's] function to defend the merits, desirability, or
rationality of legislative action. Rather, [the court's] function
is to examine the reasonableness of the classification in light
of legislative objectives.” Id.



¶ 159 The first question, then, is to “determine precisely
what classification is at issue,” and whether that identified
classification is reasonable. Id. Petitioners challenge the
State's authority to enact any legislation that would require
initiative supporters to demonstrate non-population based
geographically distributed voter support before an initiative



can be qualified for placement on the ballot. 20  This statutory
requirement does not on its face create classifications. The
court must therefore examine both the intent underlying the
statute and the statute's impact. Petitioners assert that due to
the concentration of Utah's population in four of the counties
that make up the Wasatch front, the geographic distribution
requirement vests *1115  Utah's less populated counties with



veto power over any proposed initiative. 21



¶ 160 Assuming arguendo that Petitioners' contention is
correct and that that a geographic distribution requirement
results in voters in higher populated counties being treated
differently than voters in less populated counties, I do not see
this as fatal. In fact, I believe that the variance in population
densities supports a reasonable legislative conclusion that
voters residing in less populated counties are not similarly
situated to the voters from more heavily populated counties.
See Bowers, 638 N.W.2d at 690. Thus, because “persons
similarly situated should be treated similarly, and persons
in different circumstances should not be treated as if their
circumstances were the same,” Malan, 693 P.2d at 669, I
conclude that the geographic distribution requirement is not
necessarily an unreasonable or severe burden.



¶ 161 Moreover, I am not convinced that the distribution
requirement creates the impact Petitioners allege. The
geographic distribution requirement is based upon a
mathematical formula. This formula is used to determine first
the number of voters who cast a ballot in the last gubernatorial
election in every Utah county, and then to determine the
number of signatures that would satisfy the 10% requirement
within each county. Sidestepping this needed information,
Petitioners utilize absolute population numbers to make
their argument. Petitioners fail to present any information
concerning the number of voters who cast ballots in the last
gubernatorial election, the distribution of these voters in Utah,
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or the balance that may or may not be demonstrated through
these figures. Petitioners have presented us with inadequate
support for their argument that requiring a certain number of
voters, representing a relatively wide geographic distribution,
to sign an initiative petition before the initiative can be placed



on the ballot is unreasonable. 22



¶ 162 Therefore, I find nothing inherently irrational, see
Peterson, 2002 UT 42 at ¶ 24, 48 P.3d 941, about the
statutory geographic distribution scheme as a means to
achieve widespread discussion and support when applied to
the initiative process. See Halgren v. Welling, 91 Utah 16,
63 P.2d 550, 559 (1936) (analyzing Utah's statutory scheme
surrounding the initiative process, including the then existing
geographic distribution provision, without comment); Zautra
v. Miller, 348 F.Supp. 847, 850 (D.Utah 1972)(concluding
that Utah's scheme, requiring a candidate demonstrate support
over a geographic distribution to qualify for placement
on the ballot, was reasonable); Bowers, 638 N.W.2d at
689–90 (determining that the inherent differences between
smaller and larger counties supported a conclusion that the
groups were not similarly situated); Massachusetts Pub.
Interest Research Group, 375 N.E.2d at 1183 (concluding
that requiring initiative supporters to show support over a
geographic distribution was reasonable).



*1116  ¶ 163 The second question to be answered is whether
the legislature's purpose in requiring initiative supporters
to demonstrate statewide support for their initiatives is
legitimate. This court should “ ‘sustain legislative action if
[it] can reasonably conceive of facts which would justify the
classifications made by the legislation.’ ” Peterson, 2002 UT
42 at ¶ 25, 48 P.3d 941 (quoting Ryan, 903 P.2d at 427
(citations omitted)). Thus, the court is not limited to the “
‘purposes that can be plainly shown to have been held by
some or all legislators.’ ” Ryan, 903 P.2d at 427 (quoting Blue
Cross & Blue Shield v. State, 779 P.2d 634, 641 (Utah 1989)).
Here, however, much like in Peterson, the court has no need
to impute a legitimate purpose, for at least one of several
possible legislative purposes can be gleaned from examining
the debate that surrounded the statute's 2000 amendment. At
that time, Representative Garn stated



There are two issues related to this
house bill 304. The first is that this bill
will assure [that] citizen's initiatives
that go to the ballot are truly statewide
issues and that is really one of the
fundamental issues. If we're going



to have initiatives on the ballot let's
make sure that they are statewide
issues.... If this law passes, you're still
going to need 67,188 signatures. The
difference is that we're increasing the
distribution ... so by doing that we
make sure the initiatives that go on the
ballot are truly statewide initiatives.



See 52nd General Session of the Utah Legislature (February
17, 1998); Transcription of Floor Debate, House Bill 304.



¶ 164 It is also possible to discern a number of other legitimate
purposes that may underlie this statement in support of the
adoption of a geographic distribution requirement. Chief
among these is a desire to facilitate a broader level of
participation in discussing issues of statewide importance
and to provide initiative supporters with a broader platform
from which they can convey their message. Additionally, the
requirement for support to be demonstrated over a geographic
distribution could be motivated by a desire to avoid the
appearance of matters of purely local interest on the statewide
ballot that might occur if initiative supporters were permitted
to garner 100% of the required signatures from one locality.
Finally, the legislature may have intended to avoid the
possibility of ballot clutter, where an issue is lost among
competing initiatives and therefore not a focus of discussion.
All have been recognized as legitimate goals in other locales.



¶ 165 In addition to acknowledging the broad range of
possible legislative purposes, and noting that this is an issue
of first impression, it is possible to look outside of the state for
assistance in establishing the legitimacy of these identified,
possible legislative purposes. To this end, I believe the
analysis of Bullock, 405 U.S. 134, 92 S.Ct. 849, is persuasive.
In Bullock, the United States Supreme Court stated



the State understandably and properly
seeks to prevent the clogging of
its election machinery, avoid voter
confusion, and assure that the winner
is the choice of a majority, or at least
a strong plurality, of those voting,
without the expense and burden of
runoff elections. Although we have
no way of gauging the number of
candidates who might enter primaries
in Texas if access to the ballot were
unimpeded by the large filing fees
in question here, we are bound to
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respect the legitimate objectives of the
State in avoiding overcrowded ballots.
Moreover, a State has an interest, if
not a duty, to protect the integrity of
its political processes from frivolous or
fraudulent candidacies.



405 U.S. at 145, 92 S.Ct. at 857 (footnote omitted). I
conclude that the legislature may legitimately establish
geographic distribution requirements for application to the
initiative process to encourage wider debate, reduce ballot
overcrowding, or ensure that initiatives are not focused solely



on issues of local interest. 23



*1117  ¶ 166 Finally, the analysis turns to a determination
of whether the legislature has chosen a reasonable means
to achieve its objective. See Peterson, 2002 UT 42 at ¶ 27,
48 P.3d 941. I would conclude that instituting a geographic
distribution requirement within the initiative process is not
an unreasonable choice to achieve one or more of the



aforementioned possible legislative purposes. 24  While it
may be possible to imagine alternative options that would
have a different impact on the process, it is not this court's
place “ ‘to defend the merits, desirability, or rationality of
legislative action.’ ” Id. (quoting Ryan, 903 P.2d at 426). It
is sufficient that the geographic distribution requirement is a
reasonable and fairly debatable method to further conceivable
legislative purposes.



¶ 167 Finally, were I to accept Petitioners' challenge
as implicating a fundamental right under the state
constitution, my conclusion would not change. As the parties
acknowledge, the standard articulated in Moore has evolved
over time into a more realistic approach. In Burdick, the
United States Supreme Court determined that “to subject
every voting regulation to strict scrutiny and to require that
the regulation be narrowly tailored to advance a compelling
state interest ... would tie the hands of States seeking to assure
that elections are operated equitably and efficiently.” Burdick,
504 U.S. at 433, 112 S.Ct. at 2063. Thus, the Court explained,
when a challenge to a State election law is considered, a court
is directed to



weigh “the character and magnitude of the asserted injury
to the rights ... that the plaintiff seeks to vindicate”
against “the precise interests put forward by the State as
justifications for the burden imposed by its rule,” taking
into consideration “the extent to which those interests make
it necessary to burden the plaintiff's rights.”



Id. at 434, 112 S.Ct. at 2063 (citations omitted). The Court
then further refined the standard, adopting a sliding scale
to apply to state election laws and instructing courts to
examine whether a statute has been “ ‘narrowly drawn to
advance a state interest of compelling importance’ ” only if
the regulation is determined to create a “ ‘severe’ restriction
[ ].” Id. (quoting Norman v. Reed, 502 U.S. 279, 289,
112 S.Ct. 698, 705, 116 L.Ed.2d 711 (1992)). However, if
the regulation creates “only ‘reasonable, nondiscriminatory
restrictions' ... ‘the State's important regulatory interests are
generally sufficient to justify’ the restrictions.” Id. (quoting
Anderson, 460 U.S. at 788, 103 S.Ct. 1564).



¶ 168 Here, contrary to Petitioners' assertion, there is
inadequate support for the conclusion that any geographic
distribution requirement must always create a severe
restriction on the people's ability to legislate through the
initiative process. In the last general election, initiative
supporters qualified two separate initiatives for inclusion on
the ballot, each of which ultimately was approved by the
voters. I am unable, therefore, to discern the severe impact
that the geographic distribution requirement may have upon
the people's ability to seek change through the initiative
process. Accordingly, whether under Burdick or Utah's State
Constitutional equal protection analysis, I conclude that “ ‘the
State's important regulatory interests,’ ” id. (quoting *1118
Anderson, 460 U.S. at 788, 103 S.Ct. 1564), are sufficient to
justify the requirement.



III. SEVERABILITY



¶ 169 Finally, I disagree with the conclusion that the
geographic distribution requirement is severable from the
body of the statute. Whether a portion of a statute is severable
depends upon a determination of the legislature's intent in
including the portion declared unconstitutional. See Stewart
v. Utah Pub. Serv. Comm'n, 885 P.2d 759, 779 (Utah 1994).
Central to this analysis is a need to “determin[e] whether the
remaining sections, standing alone, will further the legislative
purpose.” Id. As we stated in an earlier case, “[t]he test
fundamentally is whether the legislature would have passed
the statute without the objectionable part, and whether or not
the parts are so dependent upon each other that the court
should conclude that the intention was that the statute be
effective only in its entirety.” Union Trust Co. v. Simmons,
116 Utah 422, 211 P.2d 190, 193 (1949). In Stewart we
determined that the best measure of this lay in determining
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whether the offending subsection “has no necessary legal or
practical effect upon the operation” of the statute. Stewart,
885 P.2d at 780.



¶ 170 My examination of section 20A–7–201(2) suggests
that the geographic distribution requirement has both a
legal and a practical effect on the law. Thus, subsection
(2)(a)(ii) is not severable from the whole unless there is
no circumstance under which such a requirement would
survive a constitutional challenge. The majority, having
stated that “[i]t is not inconceivable that a less restrictive,
burdensome, or nondiscriminatory mechanism for ensuring
broad geographic statewide support could be crafted,” supra
¶ 49, have thereby established that a geographic distribution
requirement may survive a constitutional challenge in at least
one circumstance. Thus, it would be improper for this Court
to find that the legislature could not have determined that
a geographic distribution is integral to the legislative intent
underlying the statute. Because subsection (2)(a)(ii) has a
practical effect upon the operation of the initiative statute,
which affects the balance struck between the various state
interests, I do not believe that it is properly severable.



CONCLUSION



¶ 171 A voter's ability to legislate through the initiative
process is uniquely a state-created right that does not, in and
of itself, implicate a fundamental right under the Constitution
of the United States. It is a creature of state law that,
if adopted, must comport with the First and Fourteenth
Amendments of the United States Constitution. I conclude
that the State geographic distribution plan satisfies this
requirement.



¶ 172 The people's right to legislate through the initiative
process, though important, is self-limiting under the plain
language of the state constitution. As Article VI, section 1(2)
sets forth:



The Legislative power of the State shall be vested:



....



In the people of the State of Utah, as hereinafter stated:



The legal voters or such fractional part thereof, of the
State of Utah as may be provided by law, under such
conditions and in such manner and within such time as may
be provided by law, may initiate any desired legislation and
cause the same to be submitted to a vote of the people for
approval or rejection ....



Utah Const. art. VI, § 1. Thus, the ability to pursue change
through the initiative process is not unfettered and not
properly the subject of heightened scrutiny.



¶ 173 Accordingly, following the analysis previously set forth
in Owens, I would weigh limitations on the initiative ability
for reasonableness, and, having done so, I would then hold
that geographic distribution requirements are a reasonable
exercise of legislative prerogative. As long as the legislature
does not effectively foreclose the people's ability to seek
change through the initiative process, the legislature may
create reasonable regulations for the exercise of the ability.
Thus, because the adoption of a geographic distribution
requirement does not violate Article I, §§ 1, 15, or *1119  24
of the Utah State Constitution, I would affirm the action of the
Lieutenant Governor and deny Petitioners' request for writ.



¶ 174 Judge DAVIS concurs in Judge THORNE's dissenting
opinion.



¶ 175 Having disqualified himself, Associate Chief Justice
DURRANT does not participate herein, and Justice
WILKINS does not participate herein; Court of Appeals
Judges JAMES Z. DAVIS and WILLIAM A. THORNE sat.



All Citations



54 P.3d 1069, 455 Utah Adv. Rep. 3, 2002 UT 89



Footnotes
1 Indeed, in her brief, the lieutenant governor did not present any facts, ostensibly concurring with the facts presented by



Gallivan, and none of the parties in interest has refuted any facts presented to us that are relevant to the disposition
of this case.



2 Although Utah law requires the sponsors to deliver the packets to the county clerks by June 1, Utah Code Ann. § 20A–7–
206(1) (Supp.2001), Gallivan notes that the packets were delivered on June 3 because June 1 was a Saturday. None of
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the parties contends that this was improper or that it in any way impacts the outcome of this petition for an extraordinary
writ or the placement of the initiative on the ballot.



3 This number represents 1/15,000th of the state's total population.



4 The dissent contends that “Petitioners have presented this court with a facial challenge to the use of any non-population
based geographic distribution requirement in the initiative process [and that therefore] [t]o succeed, Petitioners must
demonstrate that no circumstances exist under which such requirement can be found constitutional.” This misstates and
mischaracterizes Gallivan's constitutional challenge in this case. Gallivan makes a facial challenge specifically to the
multi-county signature requirement, Utah Code Ann. § 20A–7–201(2)(a)(ii), in the initiative enabling statute. Gallivan
does not challenge the use of “any non-population based geographic distribution requirement” as the dissent suggests,
but instead, the actual geographic distribution requirement codified in the statute. Therefore, in order successfully to
make a facial challenge to the multi-county signature requirement, Gallivan must demonstrate that no circumstances
exist under which this requirement can be found constitutional. United States v. Salerno, 481 U.S. 739, 745, 107 S.Ct.
2095, 95 L.Ed.2d 697 (1987) (stating that in facial challenge, “the challenger must establish that no set of circumstances
exist under which the Act would be valid”). Under Salerno, Gallivan is not required to show that any form of a statute
requiring a geographic distribution requirement would be unconstitutional, but rather Gallivan must show that the specific
requirement at issue, the multi-county signature requirement, is facially unconstitutional. As discussed below, the multi-
county signature requirement is unconstitutional on its face because in every instance and under every circumstance it
violates the uniform operation of laws provision of the Utah Constitution and the Equal Protection Clause of the United
States Constitution.



5 Originally, intervenors also contended that we do not have original jurisdiction under Utah Code section 20A–7–207(4)
to reach Gallivan's constitutional challenges. However, in Gallivan v. Walker, we decided that although we do not have
jurisdiction under section 20A–7–207(4), we are treating this action as a petition for an extraordinary writ over which we
have original jurisdiction pursuant to article VIII, section 3 of the Utah Constitution. 2002 UT 73 at ¶¶ 2–4, 54 P.3d 1066.



6 The United States Supreme Court has explained that fundamental rights are those that are “implicit in the concept of
ordered liberty.” Palko v. State of Connecticut, 302 U.S. 319, 325, 58 S.Ct. 149, 82 L.Ed. 288 (1937), overruled on other
grounds by Benton v. Maryland, 395 U.S. 784, 89 S.Ct. 2056, 23 L.Ed.2d 707 (1969).



7 Twenty-three states allow their citizens to legislate by initiative. Thirteen of those states, including Utah with the
multi-county signature requirement, have some form of geographic distribution requirement. Those states are Alaska,
Arkansas, Florida, Idaho, Massachusetts, Mississippi, Missouri, Montana, Nebraska, Ohio, Utah, and Wyoming.



Five of those 13 states—Alaska, Florida, Mississippi, Missouri, and Montana—use a population-based unit of
geographic distribution, such as state house districts, state senate districts, or congressional districts. The remaining
8 states, including Utah, use nonpopulation-based units of geographic distribution, such as counties. Each of these
states requires a certain percentage of signatures from each of a certain number, percentage, or fraction of the counties
in the state to place an initiative on the ballot. See Ark. Const. amend. 7 (requiring 8 percent statewide with not less
than 4 percent in at least 15 of 77 counties for enacting statutes by initiative); Idaho Code § 34–1805 (Michie 2000)
(requiring 6 percent statewide with not less than 6 percent from each of 22 of 44 counties to place an initiative on
the ballot); Mass. Const. Amend. art. XLVIII, Init., pt. 5, § 1 (1997) & Gen. Prov., pt. 2 (1997) (requiring 3.5 percent
statewide with not more than one-fourth of the signatures from any one county, or requiring at least 4 of 14 counties to
place an initiative on the ballot); Neb. Const. art. 3, § 2 (requiring 7 percent statewide with signatures distributed as to
include 5 percent of registered voters from each of 37 of 93 counties to place an initiative on the ballot); Nev. Const.
art. 19, § 2 (requiring 10 percent statewide with 10 percent or more from not less than 13 of 17 counties to place an
initiative on the ballot); Ohio Const. art. II, §§ 1A & 1G (requiring signatures of 6 percent of registered voters voting in
last gubernatorial election and signatures of one-half of those, or 3 percent, from each of 44 of 88 counties to place an
initiative on the ballot); Utah Code Ann. § 20A–7–201 (Supp.2001) (requiring 10 percent statewide with not less than
10 percent from each of 20 of 29 counties to place an initiative on the ballot); Wyo. Const. art. 3, § 52(c) (requiring 15
percent statewide with not less than 15 percent from each of 15 of 23 counties to place an initiative on the ballot). It is
worth noting that before the legislature amended Utah Code section 20A–7–201(2)(a)(ii) in 1998, Utah required only
10 percent in 15, rather than 20, of Utah's 29 counties. Utah Code Ann. § 20A–7–201(2)(a)(ii) (1995).
Only 3 of the 13 states incorporating a geographic distribution requirement—Alaska, Idaho, and Utah—do so by statute,
and of those only Idaho and Utah use counties. Idaho's multi-county signature requirement, requiring signatures from
only 6 percent of the registered voters in half of Idaho's 44 counties, was declared unconstitutional by the Federal
District Court for the District of Idaho. Idaho Coalition United for Bears v. Cenarrusa, Civ. No. 00–0668–S–BLW, slip
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op. at 1, 9–10 (D.Idaho Nov. 30, 2001); see infra ¶ 76. The other 10 states incorporating a geographic distribution
requirement do so expressly in the constitution of the state.



8 We have referenced either article I, section 24 or article I, section 2, or both, of the Utah Constitution as the wellsprings
of our state equal protection principles. See, e.g., Malan, 693 P.2d at 670 n. 13; Allen v. Intermountain Health Care,
Inc., 635 P.2d 30, 31 & n. 10 (Utah 1981); Redwood Gym v. Salt Lake County Comm'n, 624 P.2d 1138, 1146 n. 27
(Utah 1981). Article I, section 2 uses the phrase “equal protection,” but “although it is relevant to the construction of
Article I, § 24, it is more a statement of a purpose of government than a legal standard that can be used to measure the
legality of governmental action.” Malan, 693 P.2d at 670 n. 13. Nevertheless, article I, section 2 articulates a fundamental
philosophical, political, and legal principle that underlies and informs our analysis under its companion uniform operation
of laws article.



9 A few of the other proffered legislative goals or purposes, while offered independently, essentially are components,
restatements, or subsets of the broader goal of requiring or ensuring statewide support. To some extent, they are
subsumed in the goal of statewide support, and our analysis of the primary purpose applies to those with equal force.
In any event, we will address each stated goal independently.



10 Any “localized” legislation enacted by the legislature would be subject to the prohibition against special laws of article XI,
section 3 of the Utah Constitution, as would any “localized” legislation enacted through the initiative process. See Grand
County v. Emery County, 2002 UT 57, ¶ ¶ 7–24, 52 P.3d 1148.



11 The system of checks and balances that operates in connection with the three coequal and coextensive branches of
our state government are constitutionally mandated and derived. Any checks and balances present in the system are
therefore constitutional in nature, not “legislative.” The legislature is not free to enact restrictions on constitutionally
established and guaranteed rights and powers whenever it perceives that the system of checks and balances is
misaligned or out of equilibrium. Such a purpose is not a legitimate legislative purpose. Furthermore, it is not a legitimate
legislative purpose to impose checks and balances, i.e., overly burdensome restrictions, on the initiative power when the
constitutional responsibility and duty of the legislature in enacting initiative enabling legislation is to facilitate the initiative
process.



This legislative purpose is also cast as a means of ensuring that rural populations are involved in the initiative
process from its inception and as providing a check and balance within the legislative process itself, similar to the
processes and procedures employed during the crafting of legislation in the representative legislature, i.e., the ability
to offer amendments, the use of the committee system, or the ability to table a proposed bill. Again, these internal
legislative processes and rules of operation are not constitutional checks and balances. The ability of “[e]ach house
[to] determine the rules of its proceedings” may be constitutionally established, but the actual rules adopted for the
operation of the legislature are not. Utah Const. art. VI, § 12. Nothing in the constitution indicates that it is within the
legislature's province to impose on the coequal initiative legislative right a system of checks and balances, that is,
rules for operation, akin to the legislature's own internal rules of operation. Allowing such would lose sight of the fact
that the representative legislative process, while coequal and coextensive with the direct initiative legislative process,
has a different character in our constitutional system than the direct legislative process in that the direct initiative
legislative process may be considered a constitutional check on the representative legislature if it fails to enact widely
supported legislation, see Stavros v. Office of Legislative Research & Gen. Counsel, 2000 UT 63, ¶ 19, 15 P.3d 1013,
perhaps because the legislature's internal rules of operation, such as the committee system or tabling, have prevented
legislation from being enacted, or where the governor vetoes legislation having popular support but lacking support
of two-thirds of the representative legislature to override the governor's veto. Accord Warren v. Boucher, 543 P.2d
731, 740 (Alaska 1975) (Erwin and Burke, JJ., dissenting) (“[Initiative and referenda] permit the people to enact laws
when the legislature refuses to act, or repeal acts of the legislature which are unpopular or unfair [and are] additional
check[s] and balance[s] on the governmental process because [they] act[ ] upon the legislative awareness that such
power exists with the people.”); Mich. United Conservation Clubs v. Sec'y of State, 464 Mich. 359, 630 N.W.2d 297,
306 (2001) (en banc) (noting that initiative and referendum provisions of Michican Constitution provide “means for
citizens directly to challenge Legislative action or inaction”); Pitman v. Drabelle, 267 Mo. 78, 183 S.W. 1055, 1057
(1916) (en banc) (“It is the very essence of free government that the laws regulating a community should reflect the
view and voice of a majority of its voters [and therefore] the plan (initiative) by which the people are empowered to
do the business which their recalcitrant representatives have failed to perform[ ] has met with full judicial sanction.”).
Therefore, the direct legislative initiative process was not meant to be subject to the same checks and balances that
the representative legislature has chosen to adopt as its internal rules of operation.
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12 More recently, in Bush, the United States Supreme Court reiterated the rule that states cannot treat voters differently
under the Equal Protection Clause simply because they reside in different counties. 531 U.S. at 106–07, 121 S.Ct. 525
(citing Moore, 394 U.S. 814, 89 S.Ct. 1493, 23 L.Ed.2d 1).



13 The Idaho law requires sponsors of an initiative petition to meet Idaho's multi-county signature requirement in 22 of 44
counties, or in half of Idaho's counties. By way of comparison, the Utah multi-county signature requirement provides that
sponsors of an initiative petition must meet Utah's signature requirement in 20 of 29 counties, or more than two-thirds
of the counties.



14 Intervenors contend that Burdick is inapposite because it is a case involving ballot access for candidates rather than
ballot access for initiatives. Specifically, intervenors contend, citing the Western District of Arkansas case of Hoyle v.
Priest, 59 F.Supp.2d 827 (W.D.Ark.1999), and the Massachusetts Supreme Court case of Massachusetts Public Interest
Research Group v. Secretary of Commonwealth, 375 Mass. 85, 375 N.E.2d 1175, 1182 (1978), that voting for a candidate
is a fundamental constitutional right, while the right to have an initiative on the ballot is not. However, as stated above,
the right of initiative is a fundamental right under the Utah Constitution, and as applied in this case, the multi-county
signature requirement serves a gatekeeping function that can, in certain cases, burden the fundamental right to vote by
precluding the placement on the ballot of initiatives supported by a majority of the people of the state. In any event, as
explained in the previous section, there is no relevant distinction between candidate nominating petitions and initiative
petitions. See supra ¶ 77.



15 The statutory deadlines established in the initiative enabling statute have been rendered inoperable in this case by the
instant litigation. The operable time frame in this case is November 5, 2002, the date of the general election. Therefore,
all that is required in this case is for the lieutenant governor to ensure that the initiative is on the ballot by that date. The
deadlines established in the initiative enabling statute otherwise remain effective for future proposed initiatives.



1 I also believe that the majority position may have been more persuasive had the majority equated the initiative right with
the right to associate as a political party. The reasons underlying a person's decision to join or create a new political
party may, in some cases, be identical to their reasons for utilizing the initiative process, and therefore, may be subject to
similar protections. See Illinois State Bd. of Elections v. Socialist Workers, 440 U.S. 173, 187, 99 S.Ct. 983, 991–92, 59
L.Ed.2d 230 (1979) (stating “[t]he freedom of association as a political party, a right we have recognized as fundamental,
has diminished practical value if the party can be kept off the ballot” (citation omitted)). The majority, however, does not
attempt an analysis of this approach.



2 Pursuant to the plain language of section 20A–7–201(2)(a)(ii), Petitioners were required to obtain signatures from a
specified number of counties. Throughout this dissent I refer to this requirement either as the “geographic distribution
requirement” or as section 20A–7–201(2)(a)(ii).



3 Freedom of speech has been defined as implicating several areas. See, e.g., Riley v. Nat'l Fed'n. of Blind of N.C., 487
U.S. 781, 789, 108 S.Ct. 2667, 2673, 101 L.Ed.2d 669 (1988) (acknowledging solicitation of charitable contribution is
protected speech); Police Dep't of Chicago v. Mosley, 408 U.S. 92, 97–98, 92 S.Ct. 2286, 2291, 33 L.Ed.2d 212 (1972)
(picketing is form of free speech). None of these are claimed to be applicable to Petitioners' case.



4 In Bowers v. Polk County Bd. of Supervisors, 638 N.W.2d 682, 689 (Iowa 2002), the petitioners argued that a statute
which required sponsors of a bond to acquire signatures from 10% of the voters in each county in the last gubernatorial or
presidential election within a ten-day period violated the Equal Protection Clause of the Iowa Constitution. The petitioners
argued that voters in the more populous counties were treated differently from voters in less populous areas, because
the ten-day time limit for obtaining signatures did not provide adequate time to collect signatures in the more populated
counties. See id. at 689. In rejecting the challenge, the Iowa Supreme Court noted:



“Iowans who reside in counties with relatively small populations are not similarly situated to those who live in [more
populous counties] for the purposes of this statute.” We agree with the district court that to account for this variance
in population is exactly why the legislature enacted the ten percent requirement, a requirement that applies to all
counties. As the United States Supreme Court recognized, “[s]ometimes the grossest discrimination can lie in treating
things that are different as though they were exactly alike.”



638 N.W.2d at 689–90 (alterations in original) (citations omitted).



5 In this voting rights case, the formula required that persons seeking inclusion on the ballot as nontraditional candidates
must submit a fixed number of registered voter signatures from a large number of counties. See Moore v. Ogilvie, 394
U.S. 814, 815, 89 S.Ct. 1493, 1494, 23 L.Ed.2d 1 (1969). The Court held that this formula, involving a fixed number
without consideration for the population size of the various counties, was rigid and arbitrary, therefore violative of the
Constitution. See id. at 818–19, 89 S.Ct. at 1496.
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6 Additionally, the statute requires only that initiative supporters obtain signatures in 20 of the 29 Utah counties amounting
to 10% of the total of all votes cast in that county for gubernatorial candidates in the last regular general election in which
a governor was elected. Nowhere in the statute are initiative supporters directed to include certain counties nor are they
mandated to ensure the participation of either rural or urban dwellers. Moreover, while it may be true that population
figures are larger along the Wasatch front, it is not true that the people who make up this population can be fairly described
as either urban or rural and, therefore, a “discrete and insular minority.” Nor can it be safely asserted that the interests of
the people who make up this purported group coincide or are even closely related. Without such evidence, it would be
difficult, if not impossible, to characterize most geographic areas of Utah as containing a “discrete and insular minority.”



7 I am unconvinced by the reasoning underlying the decision of the majority to declare the people's right to legislate via the
initiative process equal to the voting right and therefore fundamental. As it stands, the majority approach discusses the
vital nature of fundamental constitutional rights and concludes, with little substantive discussion, that the ability to change
the law through the initiative process is equal to the voting right and therefore fundamental. Admittedly, the majority
proffers a number of cases to support this proposition, see infra ¶¶ 66–74. However, a close reading of these cases
shows that they do not, in fact, support the majority's conclusion that the ability to change the law via the initiative is
fundamental. See infra, dissent, note 20.



Outside of Idaho Coalition United for Bears v. Cenarrusa, Civ. No. 00–0668–S–BLW (D.Idaho Nov. 30, 2001), there is
a dearth of authority to support the conclusion that a federal right to initiative exists or that the initiative process itself
implicates a citizen's voting right under the federal Constitution. See Meyer v. Grant, 486 U.S. 414, 424, 108 S.Ct. 1886,
1893, 100 L.Ed.2d 425 (1988); Save Palisade Fruitlands v. Todd, 279 F.3d 1204, 1211 (10th Cir.2002); Dobrovolny
v. Moore, 126 F.3d 1111, 1113 (8th Cir.1997); Biddulph v. Mortham, 89 F.3d 1491, 1500 (11th Cir.1996); Taxpayers
United for Assessment Cuts v. Austin, 994 F.2d 291, 294 (6th Cir.1993); Bowers v. Polk County Bd. of Supervisors,
638 N.W.2d 682, 692 (Iowa 2002). Prior to this decision, the ability to legislate through the initiative process has been
subject to reasonable regulation, and has not triggered a declaration that the ability is either equal to the voting right
or independently a fundamental right worthy of protection under a heightened scrutiny analysis.



8 The majority has chosen to follow Moore and not the more cautious and more recent approach used in Burdick. The
majority ignores the fact that Moore's treatment of a voting rights claim represents an evolutionary dead end. “Even though
election laws will invariably impose some burden on individual voters, not all restrictions on access to the ballot merit
strict scrutiny.” Rockefeller v. Powers, 74 F.3d 1367, 1378 (2d Cir.1996) (citations and quotations omitted). “To subject
every voting regulation to strict scrutiny and to require that the regulation be narrowly tailored to advance a compelling
state interest ... would tie the hands of States seeking to assure that elections are operated equitably and efficiently.”
Burdick v. Takushi, 504 U.S. 428, 433, 112 S.Ct. 2059, 119 L.Ed.2d 245 (1992). The approach, as outlined in Burdick,
requires a balancing of competing interest rather than an immediate application of strict scrutiny. Therefore, the majority
errs in failing to apply the standard set forth in Burdick.



Under Burdick, I would conclude the geographic distribution requirement is not severe, if for no other reason than the
simple fact that Petitioners missed their goal by a mere 147 signatures. Moreover, since the recent amendment to
section 20A–7–201(2)(a)(ii) two groups have successfully placed initiatives on the ballot. Petitioners have made no
representation that any other group has failed to collect the sufficient number of signatures with the required geographic
distribution.
It is also noteworthy that since deciding Moore, with the exception of Illinois State Bd. of Elections v. Socialist Workers,
440 U.S. 173, 187, 99 S.Ct. 983, 991–92, 59 L.Ed.2d 230 (1979), the United States Supreme Court has not cited
Moore as controlling authority in any election or voting case, thereby reaffirming my belief that Burdick is the proper
statement of the law to be applied.



9 Petitioners acknowledge that “to avoid performing a strict scrutiny analysis [each] time a plaintiff complains that a state
election law violates the First or Fourteenth Amendments, [the federal courts] have softened the test to require that a
plaintiff show that her First or Fourteenth Amendment rights are subject to ‘severe’ or ‘discriminatory’ restrictions before
strict scrutiny is triggered.” Petitioners' Supplemental Brief at 18 n. 20.



10 For the same reason, it is misplaced for both Petitioners and the majority to rely upon such pre-Burdick cases as Gray v.
Sanders, 372 U.S. 368, 83 S.Ct. 801, 9 L.Ed.2d 821 (1963), where the Court struck down a “county-unit system” in which
rural counties were given a disproportionate share of voting power in a primary as violating the Equal Protection Clause,
and Reynolds v. Sims, 377 U.S. 533, 84 S.Ct. 1362, 12 L.Ed.2d 506 (1964), which found that weighing the votes of
citizens differently because of place of residence is not justified as support for its position that the geographic requirement
of section 20A–7–201(2)(a)(ii) violates equal protection.
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11 See Ark. Const. amend. 7; Fla. Const. art. XI, § 3; Mass. Const. Amend. art. 48, Gen. Prov., pt. 2; Miss. Const. Ann.
art. 15, § 273; Mo. Const. art. 3, § 50; Mont. Const. art. III, § 4; Neb. Const. art. 3, § 2, Nev. Const. art. 19, § 2; Ohio
Const. art. II, § 1a; Wyo. Const. art. 3, § 52; see also Alaska Stat. § 15.45.140 (2000); Fla. Stat. Ann. § 15.21 (West
2001); Idaho Code § 34–1805 (Michie 2001).



12 While the majority delves into a discussion of the statutes' signature removal provision, this provision is not challenged.
In fact, in their supplemental brief, Petitioners specifically request that this court not address this issue and concede that
it is, in all likelihood, constitutional. See Petitioners' Supplemental Brief, at 22.



13 The majority relies upon Cope v. Toronto, 8 Utah 2d 255, 332 P.2d 977 (1958), as support for its claim that the people's
ability to directly legislate through the initiative process is a fundamental right that the court must “defend against
encroachment” and “maintain inviolate.” See supra ¶ 27. The majority misapplies case law as well as the plain language
of the Utah Constitution which states that the legislature may reasonably regulate the initiative process. See Utah Const.
Art. VI, § 1. Furthermore, my reading of Cope does not support the majority's claim. While Cope does encourage liberal
construction of the initiative process, the case itself only addresses the inequities of keeping initiatives off the ballot for
“technical deficiencies.”



14 Article I, § 1 of the Utah Constitution includes the phrase “to communicate freely their thoughts and opinions.” This court,
however, has concluded previously that Article I, § 15 provides a broader description than Article I, § 1 of the people's
right to communicate freely. See West v. Thomson Newspapers, 872 P.2d 999, 1015 (Utah 1994). Therefore, I focus
my analysis on Article I, § 15.



15 “[T]o the extent we cite federal authority, we do so only because we consider it persuasive to our independent construction
of article I, section[ ] ... 15 of the Utah Constitution.” West, 872 P.2d at 1018.



16 In paragraphs 49, 54, 78, and 80, the majority makes the bold statement that the geographic distribution requirement
is invidiously discriminatory. Black's Law Dictionary defines “invidious discrimination” as “arbitrary, irrational and not
reasonably related to a legitimate purpose.” Black's Law Dictionary, 826 (6th ed.1990) (citation and quotation omitted)
(emphasis added). While there may be a question as to whether the distribution requirement is reasonably related to
a legitimate governmental purpose, there is nothing to support the conclusion that the requirement is either irrational
or arbitrary in this case. Such a conclusion would seem to ignore the 12 states that also have included a geographic
distribution requirement within their initiative processes. See infra dissent note 19. Moreover, the small amount of
evidence proffered during this case supports just the opposite conclusion, that the requirement was the product of
significant discussion on the part of the Legislature to satisfy certain concerns that today have been deemed insufficient
by the majority. Invidious discrimination is not the same thing as a fundamentally different point of view. Rather, it is an
unreasoned distinction with an intolerable consequence.



Finally, today's adoption of the urban/rural distinction may have widespread and far-reaching effects well beyond
today's decision. I fear that future, benign legislation that makes reference to distinctions between urban and rural
residents and their differing needs and concerns will be subject to attack as invidiously discriminatory.



17 The majority cites to constitutional provisions from other states to support its conclusion that the ability to attempt
change through the initiative process is fundamental. Having reviewed the cited provisions, I would conclude that they
are sufficiently different as to be inapplicable. Unlike Utah, the states cited by the majority have expressly limited the
legislatures' ability to restrict the people's initiative right within the body of their constitutions. See, e.g., Colo. Const. art.
V, § 1(10) (2001) (establishing that the initiative right is self-executing under the Colorado constitution); Ore. Const. art.
IV, § 1 (2001) (setting out, within the body of the constitution, the percentages of signatures required and only providing
the legislature with the authority to “provide by law for the manner in which the Secretary of State shall determine whether
a petition contains the required number of signatures”). Additionally, that the majority relies on constitutions other than
our own to establish the fundamental nature of a Utah right is unpersuasive.



18 This court has addressed the initiative and referendum process in several other cases. See Tobias v. South Jordan City
Recorder, 972 P.2d 373 (Utah 1998); Citizen's Awareness Now v. Marakis, 873 P.2d 1117 (Utah 1994); Bigler v. Vernon,
858 P.2d 1390 (Utah 1993); Wilson v. Manning, 657 P.2d 251 (Utah 1982); Provo City v. Anderson, 12 Utah 2d 417, 367
P.2d 457 (Utah 1961); Revne v. Trade Comm'n, 113 Utah 155, 192 P.2d 563 (Utah 1948); Allan v. Rasmussen, 101 Utah
33, 117 P.2d 287 (Utah 1941); White v. Welling, 89 Utah 335, 57 P.2d 703 (Utah 1936).



19 The majority concludes that the people's ability to initiate legislation is “coequal, coextensive and concurrent” with the
power of the legislature. In making this statement, the majority relies on a concurring opinion, joined by no other member
of the court, found in Utah Power & Light v. Provo City, 94 Utah 203, 74 P.2d 1191, 1205 (1937) (Larson, J., concurring).
I am unpersuaded by the prose of the concurring opinion, and instead am convinced that the analysis adopted by the
entire court in Owens is a more appropriate statement of the law. In Owens, we determined that the people's ability to
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change the law via the initiative process, as found in our Constitution, is an ability subject to reasonable limitations set
by the legislature. Owens v. Hunt, 882 P.2d 660, 661 (Utah 1994).



Moreover, I do not think that Shriver supports the majority's conclusion that the ability to change the law via the initiative
process is a fundamental right. Instead, I read Shriver to merely restate the language of Article VI, § 1. See Shriver v.
Bench, 6 Utah 2d 329, 313 P.2d 475, 476 n. 2 (1957). Furthermore, in Shriver, we stated that “the fundamental power
of government is in the people, and the policy of the law generally is to regard it as being reserved to them except as
it may have been clearly declared otherwise.” Id. at 332, 313 P.2d 475 (emphasis added). What was left unstated in
Shriver, but is clear in both the language of our Constitution and Owens, is that while the ability to change the law via
the initiative process is reserved to the people, the Legislature has the power to “prescribe [the number,] the conditions,
the manner, and the time” surrounding the initiative process. Owens, 882 P.2d at 661.
For this reason, I am unpersuaded by the argument that the ability to change the law via the initiative process might
be obliterated by excessive regulation. Any such regulation is limited by the plain language of the Utah Constitution,
and our case law, to reasonable regulation of condition, manner, and time.



20 As presently enacted, section 20A–7–201(2)(a)(ii) requires initiative supporters to obtain signatures from 20 of Utah's 29
counties. However, because Petitioners challenge the geographic distribution statute on its face, I do not address the
legislature's present requirement.



21 The majority asserts that the geographic distribution requirement endows the rural counties with an “effective veto” over
initiatives that enjoy support from the majority of Utah voters. This may indeed be true, but an equally effective veto power
is held by what the majority has declared to be those subject to invidious discrimination—the four urban counties. These
counties, apparently comprising 3/4 of Utah's population, can effectively veto any rural initiative through the requirement
that an initiative garner support from 10% of the voters prior to qualifying for the ballot. Moreover, the concern regarding
majoritarian rule is somewhat misplaced. As the United States Supreme Court has said, “Certainly any departure from
the majority rule gives disproportionate power to the minority. But there is nothing in the language of the Constitution,
our history, or our cases that require that a majority always prevail on every issue.” Gordon v. Lance, 403 U.S. 1, 6, 91
S.Ct. 1889, 1892, 29 L.Ed.2d 273 (1971).



22 Petitioners and the majority argue that the county distribution requirement creates a distinction between rural and urban
voters. However, I am hard pressed to accept an argument that would require declaring St. George (approximate
population 50,000) or Logan (approximate population 42,000) to be rural in nature, rather than urban, based purely
on their existence within certain counties. By the same token, I would have a similar difficulty characterizing Magna or
Spanish Fork, which both share a great number of rural characteristics, but are located within what Petitioners identify
as urban counties. Finally, both Park City and Moab, each with very small year-round populations, defy characterization
because both could reasonably be considered urban and rural in character.



23 Despite the existence of geographic distribution requirements enacted for similar reasons in twelve other states, and
despite the acceptance of such reasons by the United States Supreme Court, the majority has concluded that none of
the purposes proffered by the appellees are legitimate. Then, after drawing this conclusion, the majority proceeds to
determine that these “illegitimate purposes” are not actually and substantially furthered by the geographic distribution
requirement. I am unpersuaded by the analysis of the majority, and in fact believe it ill-advised to determine whether the
legislative purpose is actually and substantially furthered by the geographic distribution requirement absent a developed
factual record.



24 It is of no small moment that of the 23 states that have created a citizens initiative process, thirteen of them have
instituted a geographic distribution requirement. More importantly, among these thirteen, ten states have concluded that
the geographic distribution requirement is so important to the process that they have constitutionalized the requirement.
See Arkansas Const. amend. 7; Fla. Const. art. XI, § 3; Mass. Const. Amend. art. 48, Gen. Prov., pt. 2; Miss. Const. Ann.
art. 15, § 273; Mo. Const. art. 3, § 50; Mont. Const. art. III, § 4; Neb. Const. art. 3, § 2; Nev. Const. art. 19, § 2; Ohio Const.
art. II, § 1a; Wyo. Const. art. 3, § 52; see also Alaska Stat. § 15.45.140 (2000); Fla. Stat. Ann. § 15.21 (West 2001); Idaho
Code § 34–1805 (Michie 2001). It would seem illogical to declare the geographic distribution requirement unreasonable
in the face of such strong evidence of the central importance of such a limitation to so many other jurisdictions.
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68 Cal.App.3d Supp. 16
Appellate Department, Superior



Court, Imperial County, California.



Ruben GONZALES et al., Plaintiffs and Appellants,
v.



Oren FOX et al., Defendants and Respondents.



Civ. A. 47815.
|



Feb. 3, 1977.



In personal injury action by 22 plaintiffs against county and
others, Municipal Court, Robert S. Fox, J., dismissed as to
nine nonresident plaintiffs for failure to post security for
costs, and they appealed. The Appellate Department of the
Superior Court, County of Imperial, Work, P.J., held that
statute making blanket imposition of security requirement
on nonresidents in every case is unconstitutional in that
it lacks procedural due process elements of prior hearing
inquiring into: the validity of the claim; the reasonableness
of the amount of bond to be posted and, inferentially, the
reasonableness of not requiring any bond; and the ability of
person to furnish a bond.



Reversed and remanded.



West Headnotes (2)



[1] Constitutional Law
Costs and Fees



Costs
Statutory Provisions



Statute imposing blanket requirement on
nonresidents of posting security for costs in
every case is not meaningfully directed toward
the end of preventing the filing of frivolous
lawsuits, and is unconstitutional in that it lacks
procedural due process elements because there
is no provision for a meaningful hearing which
would allow inquiry into: the validity of the
claims; the reasonableness of the amount of
the bond to be posted and, inferentially, the
reasonableness of not requiring any bond; and
the ability of a person to furnish a bond. West's
Ann.Code Civ.Proc. § 1030.



5 Cases that cite this headnote



[2] Constitutional Law
Costs and Fees



Requirement of posting security for costs for
the benefit of another is a “taking” for which
procedural due process requires prior procedural
safeguards.



1 Cases that cite this headnote



Attorneys and Law Firms



**312  *17  Aaron H. Simon, Los Angeles, for plaintiffs
and appellants.



Boggust & Rollins, Brawley, for defendants and respondents.



OPINION



WORK, Presiding Judge.



Appellants are nine of twenty-two plaintiffs who joined
in a single municipal court action wherein each claimed
damages against respondent, County of Imperial, and others,
for personal injuries allegedly incurred as a result of an
unlawful physical attack.



Respondents demanded these appellants post security
pursuant to the provisions of section 1030 Code of civil
Procedure on the ground that each is a nonresident.
Appellants did not post security and respondents' motion to
dismiss for such failure was granted over objection.



Appellants challenge dismissal on the ground that section
1030 is unconstitutional for two (2) reasons:



*18  I. That the section permits a summary taking of their
property without due process, because:
a. It does not afford a meaningful hearing prior to the taking,
and,



b. It creates a conclusive presumption that claims by a
nonresident plaintiff are without merit, and,
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II. That the section denies them equal protection since it
creates an arbitrary and irrational classification between
resident and nonresident plaintiffs.



We are not cited to any clear expression of the legislative
intent for the enactment **313  of section 1030 Code of
Civil Procedure. However, the intent for enacting similar
legislation has been declared to be to prevent the filing of
frivolous lawsuits. (Beaudreau v. Superior Court, 14 Cal.3d
448, 121 Cal.Rptr. 585, 535 P.2d 713 and cases cited therein.)
[1]  [2]  It is reasonable to assume that this is the reason



for the existence of the security statute which we now
consider. While this is a commendable motive, it is clear
by looking at the present action that a blanket imposition of
security requirements on nonresidents In every case is not
meaningfully directed toward that end.



First, the dismissal still leaves 13 plaintiffs in the initial
action, whose claims are not shown to be any more or less
meritorious than the 9 who suffered the dismissal.



Second, respondents had previously moved for summary
judgment in the lower court in a test as to whether or not
the claims were frivolous. The lower court denied summary
judgment and thereby impliedly determined that the claims
were not frivolous.



In Beaudreau, supra, the California Supreme Court sets forth
the minimum due process safeguards which a statute of this
type must afford. Specifically, the section must provide a
meaningful pretaking hearing which will allow an inquiry
into:



1. The validity of the claim.



2. The reasonableness of the amount of the bond to be posted,
and, inferentially, the reasonableness of not requiring any
bond.



*19  3. The ability of a person to furnish a bond.



Section 1030 Code of Civil Procedure affords none of these
protections.



Beaudreau, supra, clearly establishes that the posting of a
security for the benefit of another, of the kind demanded by
respondents, is a ‘taking’ for which procedural due process
requires prior procedural safeguards. None are afforded to
appellants or other nonresident claimants by section 1030
Code of Civil Procedure.



We hold that section 1030 Code of Civil Procedure is
unconstitutional in that it lacks the procedural due process
elements above mentioned. Since we reverse on this ground,
we do not reach appellants' further contention in regard to
equal protection.



The order of dismissal is reversed and the cause remanded to
the trial court for reinstatement of appellants' cause of action.



KIRK and WIEN, JJ., concurred.



All Citations



68 Cal.App.3d Supp. 16, 137 Cal.Rptr. 312
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429 N.W.2d 62
Supreme Court of South Dakota.



Merle HABERER, Florence Haberer,
and Haberer Dairy & Farm Equipment,



Inc., Plaintiffs and Appellants,
v.



FIRST BANK OF SOUTH DAKOTA (NA),
Aberdeen, South Dakota, Defendant and Appellee,



and
George J. Rice, Defendant.



No. 15918.
|



Oral Argument March 22, 1988.
|



Decided Sept. 14, 1988.



Customers brought action against bank for breach of
agreement to loan customers $150,000. The Circuit Court
of the Fifth Judicial District, Brown County, Leland Berndt,
J., dismissed bank from suit, and customers appealed. The
Supreme Court, Johnson, Circuit Judge, held that when bank
had earlier sued customer to foreclose on note executed
by customers and bank, customer's action against bank for
allegedly breaching agreement to lend customers $150,000
was compulsory counterclaim to bank's original action and
could not be separately pursued.



Affirmed.



West Headnotes (8)



[1] Witnesses
Attorney and Client



Attorney affidavits or testimony in litigation
matters should not be used unless affidavits
or testimony relate to uncontested matters or
matters of formality. SDCL 16-18 App., Rules of
Prof.Conduct, Rule 3.7; Code of Prof.Resp., DR
5-102.



2 Cases that cite this headnote



[2] Witnesses



Attorney and Client



In action by customer against bank, where both
parties requested trial court to take judicial
notice of earlier action by bank against customer,
attorney affidavits which brought to trial court's
attention first action, litigants involved in first
action, pertinent facts of first action, and that
bank's counsel was presently representing bank,
were permissible. SDCL 16-18 App., Rules of
Prof.Conduct, Rule 3.7; Code of Prof.Resp., DR
5-102.



Cases that cite this headnote



[3] Judgment
Persons Who May Make Affidavit



In motion for summary judgment, affidavit by
counsel which drew trial court's attention to
a prior formal proceeding, and which alleged
that counsel served a copy of complaint on
opposing parties, was not improper. SDCL 16-18
App., Rules of Prof.Conduct, Rule 3.7; Code of
Prof.Resp., DR 5-102.



3 Cases that cite this headnote



[4] Set-Off and Counterclaim
Effect of Failure to Assert or Claim; 



 Compulsory Counterclaim



A counterclaim is compulsory if: issues of fact
and law raised by claim and counterclaim are
largely same; res judicata would bar a subsequent
suit on defendant's claim absent compulsory
counterclaim rule; substantially same evidence
would support or refute plaintiff's claim as
well as defendant's counterclaim; or any logical
relation exists between claim and counterclaim.
SDCL 15-6-13(a).



1 Cases that cite this headnote



[5] Set-Off and Counterclaim
Effect of Failure to Assert or Claim; 



 Compulsory Counterclaim



Rule requiring compulsory counterclaim does
not apply in every nonpleading case. SDCL
15-6-13(a).
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2 Cases that cite this headnote



[6] Set-Off and Counterclaim
Effect of Failure to Assert or Claim; 



 Compulsory Counterclaim



When bank brought action to foreclose note
executed between bank and customers, in which
parties later entered into stipulation signed
by both parties and approved by trial court,
customers' action against bank for breach
of agreement to loan customers $150,000
was compulsory counterclaim, and customers
could not bring separate action for breach of
agreement. SDCL 15-6-13(a).



2 Cases that cite this headnote



[7] Set-Off and Counterclaim
Demands Not Matured



Counterclaim, to be valid, must be in actual
existence at time original action is filed.



3 Cases that cite this headnote



[8] Set-Off and Counterclaim
Demands Not Matured



When bank brought action against customers to
foreclose on note executed between customers
and bank, customers' action against bank for
breach of agreement to loan customers $150,000
was mature, so as to be proper counterclaim, as
customers knew of all transactions that occurred
with bank, and customers had suffered at least
nominal damages at that time.



Cases that cite this headnote



Attorneys and Law Firms



*63  Rick Johnson of Johnson, Eklund & Davis, Gregory,
Paul Riley of Aberdeen, for plaintiffs and appellants.



Carlyle E. Richards of Ronayne & Richards, Aberdeen,
Francis Smith of Woods, Fuller, Shultz & Smith, Sioux Falls,
for defendant and appellee First Bank of South Dakota.



Opinion



JOHNSON, Circuit Judge.



This is an appeal from an order granting summary judgment
for the appellee, First Bank of South Dakota, on the
grounds that appellants, Merle Haberer and Florence Haberer
(Haberers), failed to raise a compulsory counterclaim in a
prior action. We affirm.



FACTS



Haberers were the principal owners of Haberer Dairy
& Farm Equipment, Inc. Haberers were in the business
of marketing milk bulk tanks which Merle Haberer had
invented and patented. During the *64  latter part of 1982,
Haberer sought to build a manufacturing plant for the milk
bulk tanks in Aberdeen, South Dakota. In January, 1983,
Haberer approached First Bank (Bank), indicating he needed
$150,000.00 for start-up expenses on the plant. Bank agreed
to loan the money if Haberer would sell some other property
and reduce its existing indebtedness to the Bank. In order
to complete the loan, Bank further requested that Haberers
obtain other guarantors or co-signers for the indebtedness.



On May 5, 1983, Haberer and Edwin Van Meter and Mildred
Van Meter (Van Meters) of Gypsum, Kansas, met with
Bank representatives. Van Meters had pledged approximately
$45,000.00 in CD's to secure the indebtedness. Haberers
claim that at the time, Bank indicated they would loan them
the $150,000.00 at 13 per cent annual interest on a long
term basis. Haberers further allege that Bank advised them
that the formal papers would be drawn up immediately.
Thereafter, Haberers commenced the development of the
manufacturing plant. Bank instructed Haberers to make short-
term borrowings from a branch office pending the approval
of the formal loan papers.



In August, 1983, Haberers inquired about the signing of
the loan documents and security agreements. Bank advised
them that they would only loan $125,000.00, that the interest
rate would be 14.5 per cent rather than 13 per cent, and
that the loan would be on a ninety-day renewal basis.
Haberers accepted the terms of the new loan agreement and
continued to proceed with a scaled down construction of
the manufacturing plant. In October, 1983, Haberers learned
that Bank would only forward them $104,079.98 because
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$23,920.02 was needed to pay off the loans given at the
branch office.



Haberers made no payments on the note. On May 8, 1984,
Bank brought an action against Haberers to recover on the
note (hereinafter denominated “first action”). Bank requested
relief in the amount of $125,000.00 plus interest and costs
and sought possession of the collateral for the purposes of
liquidation. On May 15, 1984, when attorney George J. Rice
(Rice) entered an appearance on behalf of the Haberers,
complaint was served upon Rice.



In June, 1984, Rice, on behalf of Haberers, entered into a
stipulation which provided that Haberers had until July 2,
1984, to refinance or discharge the indebtedness to Bank.
The stipulation further provided that failure to comply with
the conditions of the stipulation would allow Bank to apply,
upon three days notice, for judgment against Haberers, and
Haberers would not resist the judgment. Haberers did not
fulfill the obligations set forth in the stipulation. Bank then
gave notice of its intention to take default judgment, which it
took on July 19, 1984. This judgment in the first action was
never set aside, vacated or appealed from. Neither Haberers
nor Rice served any answer or counterclaim to the cause of
action set out in the complaint in the first action.



Bank then proceeded to collect and liquidate the collateral that
secured Haberers' loan. This court reviewed the methods used
by Bank to liquidate the collateral. First Bank of South Dakota
v. Haberer Dairy & Farm Equipment, Inc., et al., 412 N.W.2d
866 (S.D.1987).



On August 16, 1986, Haberers commenced this action against
Bank and their former attorney Rice. In separate counts,
Haberers alleged that Rice negligently represented them in
the foreclosure action, and that Bank breached its agreement
with Haberers by refusing to loan the $150,000.00.



All of the allegations surrounding the alleged breach of
contract on the part of Bank occurred prior to the first action.



In March, 1987, Bank moved that it be dismissed from
the lawsuit because of the failure of Haberers to raise
their counterclaim in the first action. The trial court, after
reviewing the pleadings and taking judicial notice of the first
action, dismissed Bank from the suit.



I.



ARE ATTORNEY AFFIDAVITS SUFFICIENT TO
SUPPORT A MOTION FOR SUMMARY JUDGMENT?



*65  [1]  The general rule is that attorney affidavits or
testimony in litigation matters should not be used unless
the affidavits or testimony relate to uncontested matters
or matters of formality. DR 5-102, as found in SDCL



16-18 (Appx.) (The Code of Professional Responsibility), 1



provides:



(A) If, after undertaking employment in contemplated or
pending litigation, a lawyer learns or it is obvious that
he or a lawyer in his firm ought to be called as a
witness on behalf of his client, he shall withdraw from
the conduct of the trial and his firm, if any, shall not
continue representation in the trial, except that he may
continue the representation and he or a lawyer in his
firm may testify in the circumstances enumerated in DR
5-101(B)(1) through (4).



Two exceptions found in DR 5-101(B) are applicable to
this case:



(1) If the testimony will relate solely to an uncontested
matter.



(2) If the testimony will relate solely to a matter of
formality and there is no reason to believe that
substantial evidence will be offered in opposition
to the testimony.



South Dakota case law is clear regarding attorney affidavits
or testimony involving contested matters. In Jones v. South
Dakota Children's Home Society, Sioux Falls, 90 S.D. 126,
238 N.W.2d 677 (1976), an attorney who had drafted the
testator's will was also the proponent of the will when it was
challenged in probate court. The will was challenged on the
grounds that the testator lacked testamentary capacity. At
trial, the attorney took the stand on behalf of the proponent
and testified, not only to uncontested matters such as an
execution and attestation of the will, but also as to his
impressions and observations about the testator's competency
and mental capacity to execute the will. Such testimony was
in direct violation of DR 5-101(B), because the issue of the
lawsuit was whether the testator had testamentary capacity.



Similarly, in Maryland Casualty Co. v. Delzer, 283 N.W.2d
244 (S.D.1979), the attorney filed affidavits with respect
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to a motion for summary judgment. The rule set forth
in Maryland Casualty is “When submitting affidavits in
support of summary judgment motions, an attorney's affidavit
is governed by the same rules of admissibility in regard
to personal knowledge and competency (citations omitted).
Furthermore, an attorney's affidavit should not be utilized for
summary judgment decisions unless the testimony therefrom
would be admissible at trial.” 283 N.W.2d at 249.



The affidavits in Maryland Casualty were not proper because
the attorney did not have evidence that would have been
admissible at trial based on the lack of firsthand knowledge. It
further appears that the evidence may have gone to contested
matters, or not been a mere formality. Such a reading is
consistent with DR 5-101(B).



Finally, in Senger v. Senger, 308 N.W.2d 395 (S.D.1981),
an attorney filed an affidavit in resistance to the opposing
parties' motion at a show cause hearing. The attorney did not
orally testify, but his affidavit was considered. The court, in
affirming the rule set forth in Jones, supra, noted that any
testimony that the attorney would give that may have dealt
with contested issues at the show cause hearing would have
been incompetent. Then, after reviewing the affidavit, the
court concluded that all but one of the statements set forth in
the affidavit would be admissible since they did not deal with
contested issues. The paragraph in the affidavit that did deal
with a contested matter was stricken as incompetent.



In reviewing the rules set forth in applicable case law,
attorneys must be cautioned when using affidavits in support
of a motion for summary judgment, or any affidavits with
respect to litigation. Clearly, the affidavits must not deal with
contested *66  matters or facts, or otherwise give evidence
regarding matters that would be questions of fact.



[2]  After reviewing the affidavits in this action, this court
finds that the affidavits were proper in this situation. Both
parties had requested the trial court to take judicial notice of
the first action. The first affidavits in question merely brought
the trial court's attention to the first action, the litigants
involved, and that Bank counsel was presently representing
Bank. The second page of the affidavit refers to the pertinent
facts of the first action for the convenience of the trial court.
We also note that at the time the first action was filed and up
until the point when default judgment was entered on behalf
of Bank, Haberers did not dispute any of the facts.



[3]  The second affidavit filed by Bank's counsel contains
references to the first action. Copies of the pleadings in the
first action are attached. The only different allegation made
in the affidavit is that Bank's counsel alleges that they had
served a copy of the complaint on the opposing parties. This is
not improper since Bank's counsel could have filed a separate
affidavit of service or a certificate of service with respect to
the complaint. In essence, what Bank's counsel stated in his
affidavit was nothing more than he could have stated in a
motion for summary judgment. Therefore, since the affidavit
filed by Bank's counsel dealt with an uncontested matter, and
was used merely to draw the trial court's attention to a prior
formal proceeding, the affidavit was sufficient for the trial
court's consideration for summary judgment.



II.



CAN THE COMPULSORY COUNTERCLAIM
STATUTE BE RAISED AS A BAR IN A SECOND
ACTION BETWEEN PARTIES WHERE A DEFAULT
JUDGMENT WAS ENTERED IN THE FIRST ACTION?



Haberers contend that the compulsory counterclaim statute
does not apply in this situation because no pleading was
filed on the part of Haberers with respect to the first action.
The trial court determined that the allegations set forth in
the second action constituted a compulsory counterclaim and
that SDCL 15-6-13(a) (Rule 13(a)) applied even when no
pleadings had been filed.



[4]  “The purpose of the compulsory counterclaim statute,



SDCL 15-6-13 [ [[[[[ 2 ]  ‘is to reduce the volume of litigation
and promote the just, speedy, and inexpensive determination
of controversies by barring relitigation of the same set of
facts.’ ” Ainsworth v. First Bank of South Dakota, 420
N.W.2d 32, 33-34 (S.D.1988), quoting Staab v. Skoglund, 89
S.D. 470, 479, 234 N.W.2d 45, 50 (1975). The standards set
forth for determining whether a claim is compulsory are:



1. Are the issues of fact and law raised by the claim and
counterclaim largely the same?



2. Would res judicata bar a subsequent suit
on defendant's claim absent the compulsory
counterclaim rule?



3. Will substantially the same evidence support
or refute plaintiff's claim as well as defendant's
counterclaim?





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979122922&pubNum=595&originatingDoc=I7212b935ff7011d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_249&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_249


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981131280&pubNum=595&originatingDoc=I7212b935ff7011d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS15-6-13&originatingDoc=I7212b935ff7011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS15-6-13&originatingDoc=I7212b935ff7011d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988030674&pubNum=595&originatingDoc=I7212b935ff7011d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_33&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_33


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988030674&pubNum=595&originatingDoc=I7212b935ff7011d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_33&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_33


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975119543&pubNum=595&originatingDoc=I7212b935ff7011d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_50&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_50


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975119543&pubNum=595&originatingDoc=I7212b935ff7011d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_50&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_50








Haberer v. First Bank of South Dakota (NA), 429 N.W.2d 62 (1988)



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5



4. Is there any logical relation between the claim and
counterclaim?



Olawsky v. Clausen, 87 S.D. 578, 212 N.W.2d 653 (1973).
An affirmative answer to any one of these standards
make the counterclaim compulsory. Id. After reviewing
the facts, this court is convinced that Haberers' claim is
compulsory.



Whether Rule 13 applies to cases where no pleading is filed
is a question of first impression for South Dakota. The trial
court used the case of Heffern v. First Interstate Bank, 99
N.M. 531, 660 P.2d 621 (Ct.App.1983), for its decision that
Rule *67  13(a) applies to no pleading cases. In Heffern, the
plaintiff was a defendant in four prior foreclosure suits, which
resulted in the entry of a default and stipulated judgments.
Later, Heffern decided to sue First Interstate Bank. The Bank
moved and was granted summary judgment under Rule 13(a),
(identical to SDCL 15-6-13(a)). The New Mexico Court of
Appeals, in affirming the trial court, held “that Rule 13 applies
to this case even though no pleading was filed. Any other
rule would frustrate the purpose behind Rule 13.” 660 P.2d
at 623-624.



Haberers contend that the definition of “pleading” in
Rule 13(a) implies that a pleading is necessary before
the compulsory counterclaim rule becomes applicable, and
cite Martino v. McDonald's System, Inc., 598 F.2d 1079
(7th Cir.1979), for their position. In Martino, the court
considered whether an earlier consent judgment against
plaintiff Martino precluded a second action to be brought
against McDonald's Systems. McDonald's Systems brought
a federal diversity action against Martino charging that he
violated certain contract provisions. Immediately after the
complaint was filed in Martino, the parties entered into
settlement negotiations, resulting in the entry of a consent
judgment before Martino filed an answer. The Seventh
Circuit refused to apply a broad rule terminating the rights of
a party by failing to raise certain claims.



Rule 13(a) is in some ways a harsh
rule. It forces parties to raise certain
claims at the time and place chosen
by their opponents, or to lose them.
The rule, however, is the result
of a balancing between competing
interests. The convenience of the party
with a compulsory counterclaim is
sacrificed in the interest of judicial
economy.... The earlier action between



these parties was terminated by a
consent judgment before the answer
was filed. We see little sense in
applying the broad bar established
under Rule 13(a) to an action that
ended with virtually no burden on the
judicial calendar.



598 F.2d at 1082.



The court further noted that “we believe that this argument
[regarding the deadline for filing an answer] exaggerates the
effect of not applying Rule 13(a). The Rules (sic) themselves
provide for default judgment against a party for failure to
plead, [citation omitted], and the effect of such a judgment as
res judicata, [citations omitted], prevents the non-pleading
party from profiting at the result of his non-compliance.” 598
F.2d at 1082-1083 (emphasis added).



[5]  The logic behind the Martino case softens the harshness



of the rule set forth in Heffern. 3  This court does not hold
that Rule 13(a) applies in every non-pleading case. As noted
earlier, situations may arise whereby no pleading was filed,
or a consent judgment was entered. This court does find,
however, that the compulsory counterclaim statute does apply
to these facts.



[6]  The first action was brought on May 8, 1984, by Bank
to foreclose on the note executed between Haberers and
Bank. In June, a stipulation was entered into between the
parties that allowed Haberers an extension of time to secure
additional financing or otherwise reduce the debt with Bank.
Such stipulation was signed by both parties and approved by
the trial court. The stipulation provided that Bank could take a
default judgment against Haberers in the event the stipulation
was not fulfilled. Further, Haberers contested the actions of
the Bank with respect to the disposition of collateral in the
first action.  See First Bank of South Dakota v. Haberer Dairy
& Cattle, supra. Haberers' actions took up approximately
two years of the trial court's time. At no time until prior to
the entering of the final opinion by the *68  South Dakota
Supreme Court in the first action did Haberers file a second
action. The purpose of Rule 13 would be frustrated in this
situation if the Haberers were allowed to bring this second
action after the first action had been completely litigated over
two years. Therefore, Rule 13 does apply to this situation and
Haberers' failure to raise their claim in the first action prevents
them bringing this action.
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III.



HAD HABERERS' CLAIM AGAINST BANK
MATURED PRIOR TO THE ENTRY OF JUDGMENT
IN THE FIRST ACTION?



[7]  Haberers next contend that their claim had not yet
matured at the time the first action was filed, and therefore
they could not bring an action until this time. The rule is that
a counterclaim must be in actual existence at the time the
original action is filed.



A matured counterclaim ... is a claim which has accrued to
the pleader: that is to say, when the right to sue arises.



...



In all events, a claim accrues [and limitations become its
course] when a person “has some notice of his cause of
action, an awareness either that he has suffered an injury
or that another person has committed a legal wrong which
ultimately may result in harm to him.” (emphasis original).



Myers v. Clayco State Bank, 687 S.W.2d 256, 263
(Mo.App.1985) quoting Krug v. Sterling Drug, Inc., 416
S.W.2d 143, 150 (Mo.1967).



[8]  The complaint Haberers filed to instigate the second
action is a breach of contract action. The facts supporting
their breach of contract theory all deal with occurrences and
transactions with Bank prior to January, 1984. The first action
was not brought until May, 1984, and a judgment was not
entered until July, 1984. It is clear that Haberers had notice
of their cause of action because they had actual knowledge of
the transactions with Bank prior to January, 1984. Therefore,
Haberers had the right to sue Bank on the breach of contract
action when the first alleged contract was breached.



Haberers contend, however, that they had not incurred a legal
wrong which would result in damages. This argument is
without merit. As was noted in Myers, supra,



The guarantors do not argue that they
did not know they were not aware
of the several wrongs [they now seek
to redress] at the time they were
obliged to plead to the Platte County



action, but only that the full extent
of the damage was not capable of
ascertainment until the three litigations
had run their course-and hence those
several claims were not yet mature.
Ascertainment, however, refers to the
fact of damage, rather than to the
precise amount. (citation omitted).
The several claims-misrepresentation,
outrageous conduct, abuse of process
and prima facie tort-all rest on
allegations of wrong and injury known
to the guarantors even before their
several duty to plead ... arose....
(emphasis original).



687 S.W.2d at 263. Similarly, in the case at hand, the Haberers
knew of all the transactions that occurred with the Bank. At
the very least, assuming their complaints should be true, they
had suffered at least nominal damages at the time of the first
action. Therefore, we conclude Haberers' claim was mature
at the time the first action was filed.



IV.



DOES THE DOCTRINE OF RES JUDICATA BAR
HABERERS' CLAIM ABSENT THE COMPULSORY
COUNTERCLAIM?



Finally, Haberers argue that this action is not barred by the
doctrine of res judicata. Having determined that Haberers'
present action was a compulsory counterclaim that should
have been advanced in the foreclosure action, we find it
unnecessary to deal with this issue.



The judgment of the trial court is affirmed in all respects.



*69  MORGAN, SABERS, HENDERSON and MILLER,
JJ., concur.



JOHNSON, Circuit Judge, sitting for WUEST, C.J.,
disqualified.



All Citations



429 N.W.2d 62



Footnotes
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1 Effective July 1, 1988, this court approved the repeal of the Code of Professional Responsibility and reenacted the South
Dakota Rules of Professional Conduct. SDCL 16-18 (Appx.). See Rule 3.7.



2 SDCL 15-6-13(a) provides in relevant part:
A pleading shall state as a counterclaim any claim which at the time of serving the pleading the pleader has against
any opposing party, if it arises out of the transaction or occurrence that is the subject matter of the opposing party's
claim and does not require for its adjudication the presence of third parties of whom the court cannot acquire
jurisdiction.



3 Indeed, there is a distinction between a default and a consent judgment. “Typically, courts have given default judgments
full effect and have held that a counterclaim omitted from an action that terminates in a default judgment will be barred
from any subsequent suits. However, if the parties resolve their dispute by means of a consent judgment, defendant may
reserve the right to bring a later action on this counterclaim and no bar will result.” 6 Wright, Miller and Kane, Federal
Practice and Procedure § 1417 (1987) (footnotes omitted).



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment



 Rejected by Fritz v. Regents of University of Colorado, Colo.,



October 10, 1978



85 Wash.2d 810
Supreme Court of Washington, En Banc.



Gerald HUNTER, Jr., a minor, by his guardian
ad Litem, Gerald Hunter, Sr., Respondent,



v.
NORTH MASON HIGH SCHOOL et al., Petitioners.



No. 43637.
|



Sept. 11, 1975.



Action was brought against high school and school district
and others for knee injury suffered by student while playing
rugby during physical education class. The Superior Court,
Mason County, Henry A. Hewitt, J., dismissed complaint
as to school district under the nonclaim statute and plaintiff
appealed. The Court of Appeals, 12 Wash.App. 304, 529 P.2d
898, reversed and remanded and school district petitioned for
review. The Supreme Court, Utter, J., held that the ‘nonclaim’
statutes injustifiably discriminate against persons with claims
against the government and its subdivisions in violation of the
equal protection clause of the Fourteenth Amendment.



Decision of Court of Appeals affirmed.



Wright, J., concurred in the result with opinion in which
Hamilton, J., concurred.



Stafford, J., dissented with opinion.



West Headnotes (10)



[1] Constitutional Law
Personal Injuries



The right to be indemnified for personal injuries
is a substantial property right and statutory
classifications which substantially burden such
rights as to some individuals but not others are
permissible under the equal protection clause
of the Fourteenth Amendment only if they are
reasonable, not arbitrary, and rest upon some



ground of difference having a fair and substantial
relation to the object of the legislation, so that all
persons similarly circumstanced shall be treated
alike. U.S.C.A.Const. Amend. 14.



17 Cases that cite this headnote



[2] Constitutional Law
Class Legislation;  Discrimination and



Classification in General



The “substantial rationality” requirement
for testing constitutionality of statutory
classification does not reduce the “strict
scrutiny” appropriate where fundamental rights
or “suspect classifications” are affected.
U.S.C.A.Const. Amend. 14.



4 Cases that cite this headnote



[3] Constitutional Law
Class Legislation;  Discrimination and



Classification in General



Classifications in state regulation of business and
economic matters are invalid only if they fail to
bear a rational relationship to a permissible state
objective. U.S.C.A.Const. Amend. 14.



Cases that cite this headnote



[4] Constitutional Law
Class Legislation;  Discrimination and



Classification in General



If statutory lines substantially conform to a
permissible state purpose, the distinction they
draw will survive judicial review without any
“balancing” of the relative value of the interests
they advance and those they inhibit; if they do
not they will not, for discriminatory legislation
cannot be validated by reference to a purpose it
does not serve, however laudable or important
that purpose may be. U.S.C.A.Const. Amend. 14.



Cases that cite this headnote



[5] Constitutional Law
Limitation of actions



Municipal Corporations
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Constitutional and statutory provisions



Municipal Corporations
Notice, demand or presentation of claim



The “nonclaim” statutes, in creating two
classes of tort-feasors, governmental and
nongovernmental, do not have a fair
and substantial relation to object of
enabling governmental institutions to adequately
investigate and defend against claims or to
facilitate budget planning, and absent any
substantial or even rational basis to support
discrimination between governmental plaintiffs
and others they cannot stand under the equal
protection clause of the Fourteenth Amendment.
RCWA 4.96.020; U.S.C.A.Const. Amend. 14.



33 Cases that cite this headnote



[6] Municipal Corporations
Capacity to contract in general



Public Contracts
Authority and capacity of particular



governmental bodies to contract



Even where no specific statutory authorization
exists, the power of municipal corporations
to purchase liability insurance is implicit in
their power to conduct the activities they need
to insure. RCWA 28A.24.055, 28A.58.420,
28A.58.425.



1 Cases that cite this headnote



[7] Constitutional Law
Limitation of actions



Nonclaim statutes cannot stand under the equal
protection clause simply because they serve to
protect the public treasury. RCWA 4.96.020;
U.S.C.A.Const. Amend. 14.



2 Cases that cite this headnote



[8] Constitutional Law
Limitation of actions



Under either the “minimum scrutiny” or the
“substantial relation” test, nonclaims statute
cannot pass constitutional muster under the



equal protection clause. RCWA 4.96.020;
U.S.C.A.Const. Amend. 14.



2 Cases that cite this headnote



[9] Constitutional Law
Equal Protection



Ordinarily, inconsistency with the special
privileges and immunities prohibition of
the Constitution would necessarily imply
inconsistency with the equal protection clause.
RCWA Const. art. 1, § 12; U.S.C.A.Const.
Amend. 14.



1 Cases that cite this headnote



[10] Constitutional Law
Limitation of actions



The equal protection defects of the nonclaim
statutes which apply to governmental entities
other than municipal corporations would be
grounds for invalidation of the statutes under
either the Federal or State Constitutions. RCWA
4.96.020; U.S.C.A.Const. Amend. 14.



9 Cases that cite this headnote



Attorneys and Law Firms



*810  **846  Bishop, Cunningham & Costello, Leonard W.
Costello, Bremerton, for petitioners.



Hoff & Cross, Geoffrey C. Cross, Tacoma, Owen A. Johnson,
Seattle, Paul Sinnitt, Tacoma, for respondent.



Opinion



*811  UTTER, Associate Justice.



This case presents this court once again with the question of
the scope and constitutionality of statutes requiring persons
suing the government to give it notice of their claims
within a short period after they arise. Respondent Hunter's
suit against the petitioner high school and school district
for injuries he sustained in a physical education class was
dismissed on the grounds that he had failed to give the
defendants formal notice of his claim within 120 days, as



required by RCW 4.96.020. 1  The dismissal was reversed
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by the Court of Appeals, which held that the respondent's
minority excused him from compliance with the ‘nonclaim’
requirements of that section. Hunter v. North Mason High
School, 12 Wash.App. 304, 529 P.2d 898 (1974). We affirm
that decision, but on the ground that ‘nonclaim’ statutes
unjustifiably discriminate against persons with claims against
the government and its subdivisions in violation of the equal
protection clause of the Fourteenth Amendment.



In September 1970, respondent Gerald Hunter incurred a knee
injury in a rugby game held as part of a physical education
class at North Mason High School. His injury apparently
required considerable medical attention, and some 50 days
after the injury his father notified the school principal that
his insurance might not cover the costs and that it might
be necessary to resort to the school's Catastrophic Major
Medical Policy. The principal conveyed this information
to the school's insurance carrier by letter. He also wrote
short notes to the school district and respondent's doctor
describing the circumstances of the injury. *812  Neither
he nor Mr. Hunter, however, gave the district formal notice
of the claim as required by RCW 4.96.020. When, more
than a year after the injury was incurred, this suit was
filed, the petitioners moved to dismiss it on the grounds of
respondent's noncompliance **847  with that statute; the
trial court granted their motion.



In Cook v. State, 83 Wash.2d 599, 521 P.2d 725 (1974), eight
members of this court voted to reverse the dismissal of a
minor's suit against the state for injuries she received in an
automobile accident. Five of the Justices rested their decision
on the ground that the plaintiff's age and disabilities excused
her noncompliance with RCW 4.92.100, which requires
notice of claims against the state within 120 days from the
date they arise. Three Justices concurred on the basis of their
conviction that the section was invalid altogether, because it
deprived victims of governmental torts of due process and
equal protection; in dictum the majority opinion rejected this
contention.



The same day Cook was filed a similar decision was rendered
in Shafer v. State, 83 Wash.2d 618, 521 P.2d 736 (1974).
There, again, three concurring Justices held that the state
nonclaim statute was unconstitutional, but again the plurality
decision was based on nonconstitutional grounds.



The issues presented in this case are very similar to those
in Cook. The Court of Appeals decision expanded Cook's
majority opinion by holding that not only severely disabled
minors, but All minors, are exempt from the requirements



of nonclaims statutes. Cook's holding was expressly based
on its majority's recognition that failure to except seriously
injured minors from the notice requirements would ‘do
violence to due process and equal protection concepts.’ Cook
v. State, supra, 83 Wash.2d at 606, 521 P.2d at 729. The
Court of Appeals in this case justified its ruling on similar
grounds. Hunter v. North Mason High School, supra, 12
Wash.App. at 306—07, 529 P.2d 898. We feel, however, that
rather than attempting to avoid the constitutional problems
inherent in this type of statute by continuing to fashion *813
judicial exceptions to their plain language, we should face the
constitutional issue directly and acknowledge their infirmity.



The effect of this and other 2  nonclaim statutes is to
deny a right of action to persons harmed by governmental
misfeasance unless they provide the government with notice
of their injuries within a short time after they occur. This
prerequisite to tort recovery has no counterpart in actions
between private parties. The statutes thus create two classes
of tortfeasors, governmental and nongovernmental, and grant
the one a procedural advantage not available to the other.
Concomitantly they produce two classes of tort victims and
place a substantial burden on the right to bring an action of
one of them.
Just as the notice requirement by its operation divides the
natural class of negligent tortfeasors, so too the natural class
of victims of negligent conduct is also arbitrarily split into two
subclasses: victims of governmental negligence who must
meet the requirement, and victims of private negligence who
are subject to no such requirement.
Reich v. State Highway Dep't, 386 Mich. 617, 623, 194
N.W.2d 700, 702 (1972). Under this statutory system, victims
of governmental torts must seek legal advice and act to
preserve their claims within 120 days of receiving their injury.
Other personal injury plaintiffs need only act within the
limitations period—3 years at least in the case of adults (RCW
4.16.080), often much longer in the case of minors, against



whom the limitations period does not run. RCW 4.16.190. 3



**848  Nonclaim statutes constitute a barrier to suit for a
significant number of victims of governmental misfeasance.
It is *814  a rare plaintiff who happens to know of the



short notice period he must comply with, 4  or to consult a
lawyer before his time to file has expired. Only where the
injured person is educated or well advised enough to know
in advance of his or her legal rights is compliance with
the notice requirements realistically possible. By increasing
the demands on the potential plaintiff, these statutes grossly
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magnify the unfair impact of the unequal distribution of legal
counsel and knowledge between rich and poor.
Ordinarily the affluent and educated tort victim has a retained
or family attorney. His attorney may ethically—and probably
does—come forward to inform his client of the notice
requirement. Lowa Code of Professional Responsibility for
Lawyers, Ethical Canon 2—3. It is the poor, uneducated tort
victim, without counsel and unacquainted with lawyers, who
naively assumes he will be compensated and unknowingly
permits the notice time to lapse.
Lunday v. Vogelmann, 213 N.W.2d 904, 911—12 (Iowa
1973) (Reynoldson, J., disenting).



[1]  [2]  [3]  [4]  The effect of the notice requirement on
tort victims not fortunate enough to be aware of it is to deny
them their cause of action. The right to be indemnified for
personal injuries is a substantial property right, not only of
monetary value but in many cases fundamental to the injured
person's physical well-being and ability to continue to live
a decent life. Statutory classifications which substantially
burden such rights as to some individuals but not others
are permissible under the equal protection clause of the
Fourteenth Amendment only if they are
'reasonable, not arbitrary, and . . . rest upon some ground of
difference having a fair and substantial relation to the object
of the legislation, so that all persons similarly circumstanced
shall be treated alike.' Royster Guano Co. v. Virginia, 253
U.S. 412, 415, 40 S.Ct. 560, 561, 64 L.Ed. 989 (1920).



*815  Reed v. Reed, 404 U.S. 71, 76, 92 S.Ct. 251,
30 L.Ed.2d 225 (1971); Kahn v. Shevin, 416 U.S. 351,
355, 94 S.Ct. 1734, 40 L.Ed.2d 189 (1974); Dandridge v.
Williams, 397 U.S. 471, 520—22, 90 S.Ct. 1153, 25 L.Ed.2d
491 (1970) (Marshall, J., dissenting); Washington Statewide
Organization of Stepparents v. Smith, 85 Wash.2d 564, 572,



536 P.2d 1202 (1975) (Utter, J., concurring). 5



[5]  The ‘ground of difference’ most often put forward
as justification for the **849  special demands nonclaim
statutes place on persons with claims against the government
and its subdivisions is the size of governmental institutions
and the number of activities they are involved in. The
government, it is argued, is so large and subject to so many
claims *816  that its agents are not necessarily aware of
potentially liability-producing incidents, and therefore need
special notice to adequately investigate and defend against



them. Cook v. State, supra at 603, 521 P.2d 725. 6  But if
this be the reasoning behind these statutes, the discrimination



they make poorly relfects it. Givernmental bodies range
in size from small municipal corporations such as the
petitioner school district to the State itself. As a class they
are neither larger nor more liability-prone than the class of
private tortfeasors, which includes everything from single
individuals to giant corporations financially larger even than
the State.



Most governmental subdivisions are small enough for their
officials to know of incidents which may subject them
to liability. In addition, they possess special investigative
resources which make them ‘in most instances better
equipped to investigate and defend negligence suits than most
private tortfeasors, for whom no special notice privileges
are provided by law.’ Cook v. State, supra at 614, 521 P.2d
at 734 (concurring opinion). In the case at bar the school
and school district were aware from the first of respondent's
injury and their possible liability therefor. Even before Mr.
Hunter contacted the principal, and he in turn the district, the
school had a report of the incident made and on file. Such
cognizance of possible liabilities is likely the rule rather than
the exception when municipalities are involved. Lunday v.
Vogelmann, supra at 910—11 (Reynoldson, J., disenting).
The privilege of special notice given governmental bodies,
and the burden concomitantly *817  placed on those with
suits against them, cannot therefore correspond to any special
need or inability to investigate particular to them.
[6]  The other objectives nonclaims statutes have been said



to serve relate no more substantially to the distinction they
draw. Special notice of possible future claims does little to
facilitate budget planning (Lunday v. Vogelmann, supra at
907), as governmental entities so small as to be unable to
use actuarial methods to forecast liabilities and self-insure,
usually will purchase insurance like any private individual or
corporation.



(M)unicipalities seldom budget for claim
payments; they carry liability insurance



as the statutes permit. 7



**850  Lunday v. Vogelmann, supra at 910 (Reynoldson,
J., dissenting). The school district here carried liability
insurance, and through its premiums spread and provided for
the losses it incurred through tort liability in any given year.
It needed no special warning to plan against the possibility
that it might be sued by respondent—its budget would
be unaffected in any event. Similarly, the importance of
immediate knowledge of hazards in order to make repairs and
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avoid further injuries (Cornett v. Neodesha, supra, 187 Kan. at
63, 353 P.2d 975) is no greater because the entity responsible
for them happens to be part of the government. And fostering
negotiation and settlement to reduce the amount of litigation
(Jorstad v. Lewiston, supra, 93 Idaho at 125, 456 P.2d 776; El
Paso v. Nicholson, supra at 417) is desirable no matter who
the parties are.



In light of these considerations, the only function the special
treatment given governmental bodies seems to perform
*818  is the simple protection of the government from



liability for its wrongdoing. Our state has clearly and
unequivocally abjured any desire to so insulate itself from
liability, however, in its absolute waiver of sovereign
immunity, which places the government on an equal footing
with private parties defendant.



In Kelso v. Tacoma, 63 Wash.2d 913, 918, 390 P.2d 2, 6
(1964), we recognized that the legislature's manifest intent to
‘change the public policy of the state’ away from sovereign
immunity deprived municipal corporations as well as the state
itself of all vestiges of the shield they had at common law.
See generally Cook v. State, supra, 83 Wash.2d at 607—
13, 521 P.2d 725 (concurring opinion) and cases there cited.
This intention, we noted in Kelso, was clarified beyond any
doubt by the passage of Laws of 1963, ch. 159, s 2, which
provided that the state ‘shall be liable for damages arising
out of its tortious conduct to the same extent as if it were a
private person or corporation.’ (Italics ours.) That act also,
significantly, eliminated the proviso in Laws of 1961, ch. 136,
s 1 that the state's consent to be sued



shall not affect any special statute
relating to procedure for filing notice of
claims against the state or any agency,
department or officer of the state.



The unequivocal waiver of sovereign immunity in the 1963
act thus clearly indicates that ‘the (state's) waiver of tort
immunity is unbridled by procedural conditions pertaining to
the consent to be sued . . .’ Cook v. State, supra at 613, 521
P.2d at 733 (concurring opinion).
[7]  [8]  [9]  [10]  Any policy of placing roadblocks



in the way of potential claimants against the state having
been abandoned, we cannot uphold nonclaim statutes simply
because they serve to protect the public treasury. Absent that



justification, there is no basis, substantial or even rational, 8



on *819  which their discrimination between governmental



plaintiffs and others can be supported. They thus cannot
stand under the equal protection clause of the Fourteenth



Amendment to the United States Constitution. 9  We follow a
growingnumber **851  of courts in holding that the arbitrary
burden placed on state claimants by this type of statute cannot
withstand constitutional scrutiny. See Reich v. State Highway
Dep't, 386 Mich. 617, 194 N.W.2d 700 (1972); Turner v.
Staggs, 89 Nev. 230, 510 P.2d 879 (1973), Cert. denied, 414
U.S. 1079, 94 S.Ct. 598, 38 L.Ed.2d 486 (1973).



The apparently abrupt shift in reasoning between our decision
in this case and the majority dicta in Cook is an example of
the continual reexamination of rationales and principles that is
necessary in constitutional decisionmaking. ‘The present has
a right to govern itself, so far as it can . . . Historical continuity
with the past is not a duty, only a necessity.’ O. Holmes,
Collected Legal Papers 139 (1920). Judges operating in the
present, searching for constitutional guidance, cannot find in
that document itself many specific rules for the application of
its principles. The constitution fails to speak with specificity
on most of the subjects on which we must turn to it. This, in
itself, is a source of its strength, longevity and vitality.
The Constitution deals with great powers, many of
them undefined, but they are decentralized, separated and
distributed, checked and balanced, limited and prohibited.
*820  At the same time, most notably through the Bill



of Rights and the great Reconstruction amendments, the
Constitution requires that the game shall be played freely
and fairly, with the judiciary as the umpire. ‘The great
ideals of liberty and equality,’ wrote Justice Cardozo, ‘are
preserved against the assaults of opportunism, the expediency
of the passing hour, the erosion of small encroachments,
the scorn and derision of those who have no patience
with general principles, by enshrining them in constitutions,
and consecrating to the task of their protection a body of
defenders.’



L. Levy, Judgments: Essays on American Constitutional
History 18 (1972). It is in this spirit, mindful of this
admonition, that we continue to seek the ill-defined
parameters of the equal protection clause.



The Cook majority said the statute at issue sue there was
constitutional, but had to carve an exception out of it to make
it so. The Court of Appeals in this case began the inevitable
process of expanding that exception. We choose to recognize
the inequities in these statutes and strike them down on that
account, rather than to proceed further with the long and
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costly process of attempting to correct them through case-by-
case modification. In so doing we follow the spirit of the Cook
majority, if not its letter: the unjustifiable discriminations
these statutes make preclude their enforcement, not just in
some cases but in all.



The decision of the Court of Appeals is affirmed.



FINLEY, ROSELLINI, HUNTER, BRACHTENBACH and
HOROWITZ, JJ., concur.



WRIGHT, Associate Justice (concurring in the result).



I concur in the result reached by the majority.



I would adhere to the opinion of the Court of Appeals in this
matter. Hunter v. North Mason High School, 12 Wash.App.
304, 529 P.2d 898 (1974). I further accept the reasoning
therein.



I find it impossible to agree with the dissent herein when
applied to a minor.



*821  On the other hand, I feel bound by the decision of a
majority of this court in **852  Cook v. State, 83 Wash.2d



599, 521 P.2d 725 (1974) and, therefore, cannot agree with
the majority herein.



HAMILTON, J., concurs.



STAFFORD, Chief Justice (dissenting).



I dissent. Once again the majority has chosen to ignore the
clear dictate of Const. art. 2, s 26 which provides:



The Legislature shall direct by law, in
what manner, and in what courts, suits
may be brought against the state.



(Italics mine.) My objection to the action taken by the
majority has been stated in both Cook v. State, 83 Wash.2d
599, 521 P.2d 725 (1974) and Shafer v. State, 83 Wash.2d
618, 521 P.2d 736 (1974). Nothing will be gained by
repeating it.



All Citations



85 Wash.2d 810, 539 P.2d 845



Footnotes
1 RCW 4.96.020 provides in part:



‘(2) The provisions of this subsection shall not apply to claims against cities and towns or counties but shall apply to claims
against all other political subdivisions, municipal corporations, and quasi municipal corporations. Claims against such
entities for damages arising out of tortious conduct shall be presented to and filed with the governing body thereof within
one hundred twenty days from the date that the claim arose. . . . No action shall be commenced against any such entity for
damages arising out of tortious conduct until a claim has first been presented to and filed with the governing body thereof.’



2 See RCW 4.92.100 (notice of claims against the state); RCW 35.31.020 (notice of claims against charter cities); RCW
36.45.020 (notice of claims against counties).



3 Respondent Hunter was 16 at the time he was injured. He therefore would have had 5 years to act on his claim—2 years
until the statute of limitations began to run, 3 thereafter—had it been against a nongovernmental entity. As it was, he
had 4 months.



4 It is noteworthy that respondent and his father were not alone in their lack of knowledge of the requirement that they file
notice of their claim within 120 days: the record reveals the principal of appellant's high school, with whom they discussed
the claim, did not know of the filing requirement either.



5 This ‘substantial rationality’ requirement has been reenunicated in recent decisions of the United States Supreme Court.
See Gunther, Foreword: In Search of Evolving Doctrine on a Changing Court: A Model for a Newer Equal Protection,
86 Harv.L.Rev. 1 (1972). It does not reduce the ‘strict scrutiny’ appropriate where fundamental rights or ‘suspect
classifications' are affected. See, e.g., Memorial Hospital v. Mariscopa County, 415 U.S. 250, 94 S.Ct. 1076, 39 L.Ed.2d
306 (1974); In re Griffiths, 413 U.S. 717, 93 S.Ct. 2851, 37 L.Ed.2d 910 (1973); State v. koome, 84 Wash.2d 901, 530
P.2d 260 (1975). Nor does it alter the strong presumption of constitutionality given classifications in state regulation of
business and economic matters, which are invalid only if they fail to bear a ‘rational relationship’ to a permissible state
objective. Belle Terre v. Boraas, 416 U.S. 1, 94 S.Ct. 1536, 39 L.Ed.2d 797 (1974); United States v. Kras, 409 U.S. 434,
93 S.Ct. 631, 34 L.Ed.2d 626 (1973); Sonitrol Northwest, Inc. v. Seattle, 84 Wash.2d 588, 528 P.2d 474 (1974).
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According to Gunther, the court in some cases has been focusing on the substantiality of the relationship between the
discrimination made and the state objectives allegedly furthered thereby, rather than on the validity or importance of those
objectives. See Gunther, Supra at 20—24. If the statutory lines substantially conform to a permissible state purpose, the
distinction they draw will survive judicial review without any ‘balancing’ of the relative value of the interests they advance
and those they inhibit. If they do not they will not, for discriminatory legislation cannot be validated by reference to a
purpose it does not serve, however laudable or important that purpose may be.
We do not need to rest our decision in this case on the ‘substantial basis' test of Royster Guano Co. v. Virginia, 253 U.S.
412, 40 S.Ct. 560, 64 L.Ed. 989 (1920) alone, however: there is, in fact, not even a Reasonable difference between the
classes involved here which relates to a legitimate state interest. Cook v. State, supra, 83 Wash.2d at 607, 614, 521 P.2d
725 (concurring opinion); See footnote 8, Infra.



6 See also Roberts v. State, 39 Cal.App.3d 844, 848, 114 Cal.Rptr. 518 (3d Dist.1974); Jorstad v. Lewiston, 93 Idaho 122,
125, 456 P.2d 766 (1969); Galbreath v. Indianapolis, 253 Ind. 472, 477, 255 N.E.2d 225 (1970); Lunday v. Vogelmann,
213 N.W.2d 904, 907 (Iowa 1973); Cornett v. Neodesha, 187 Kan. 60, 63, 353 P.2d 975 (1960); Grams v. Independent
School Dist. 742, 286 Minn. 481, 491—92, 176 N.W.2d 536 (1970); Atlantic Aviation Corp. v. New York Port Authority, 66
N.J.Super. 15, 20, 168 A.2d 262 (Law Div.1961); Mapley v. Board of Educ., 13 Misc.2d 88, 91, 175 N.Y.S.2d 354 (Sup.Ct.
Onondaga County 1958); El Paso v. Nicholson, 361 S.W.2d 415, 417 (Tex.Civ.App.1962); Farrall, Delay in Notice of Tort
Claim Against a Government Agency, 20 Clev.St.L.Rev. 23, 24 (1971).



7 Several statutes in this state particularly permit or require school districts to purchase liability insurance for themselves
or their agents in certain circumstances. See RCW 28A.24.055, 28A.58.420, 28A.58.423, 28A.58.425. Even where no
such specific statutory authorization exists, the power of municipal corporations to purchase liability insurance is implicit
in their power to conduct the activities they need to insure. Travelers' Ins. Co. v. Wadsworth, 109 Ohio St. 440, 142 N.E.
900, 33 A.L.R. 711 (1924); 1 Yokely, Municipal Corporations 123 (1956).



8 The concurring opinion in Cook v. State, supra, found that no rational relationship existed between the discrimination
made by the nonclaims statutes and the purposes they were argued to serve. We adopt that conclusion here, and hold
that whether the old ‘minimum scrutiny’ or the newer ‘substantial relation’ test is applied, the nonclaims statutes cannot
pass constitutional muster.



9 The requirements of the special privileges and immunities prohibition of Const. art. 1, s 12 are in most cases at least
as stringent as those of the federal equal protection clause. Ordinarily inconsistency with the one would necessarily
imply inconsistency with the other. State v. Perrigoue, 81 Wash.2d 640, 503 P.2d 1063 (1972); State v. Nixon, 10
Wash.App. 355, 517 P.2d 212 (1973). However, because the state provision explicitly states that special privileges cannot
be given ‘corporation(s) Other than municipal’, we cannot hold that the particular statute at issue here, RCW 4.96.020,
is impermissible under it. (Italics ours.) The equal protection defects of nonclaims statutes which apply to governmental
entities other than municipal corporations would be grounds for invalidation of them under either the federal or state
constitutions, however.
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103 P.3d 135
Supreme Court of Utah.



Heidi J. JUDD, personally and as the
natural parent and guardian of Athan



Montgomery, for and on behalf of Athan
Montgomery, Plaintiff and Appellant,



v.
Gregory DREZGA, M.D. and Tooele Valley



Regional Medical Center, Defendants and Appellee.



No. 20010646.
|



Nov. 5, 2004.



Synopsis
Background: Parent brought medical malpractice action on
behalf of child against doctor whose negligence in delivering
child caused child to suffer severe brain damage. The District
Court, Salt Lake County, Roger A. Livingston, J., reduced
the jury's damages award of $1,250,000 for noneconomic
damages to $250,000 based on statutory cap on such damages.
Parent appealed.



Holdings: The Supreme Court, Wilkins, Associate C.J., held
that:



[1] statutory cap on quality of life damages did not violate
open courts clause in state constitution;



[2] damages cap did not violate uniform operation of laws
provision in state constitution;



[3] damages cap did not violate due process;



[4] damages cap did not violate plaintiff's right to a jury trial;
and



[5] damages cap did not violate separation of powers doctrine.



Affirmed.



Durham, C.J., dissented and filed opinion joined by Nehring,
J.



West Headnotes (11)



[1] Constitutional Law
Conditions, Limitations, and Other



Restrictions on Access and Remedies



Health
Limitation of amount of liability



Statutory cap on quality of life damages in
medical malpractice actions did not violate the
open courts clause of the state constitution, even
if the cap heavily punished those most severely
injured by malpractice; the cap was designed to
eliminate the social and economic evil of rising
malpractice insurance costs and healthcare costs
so as to ensure the continuing availability of
health care resources, and the cap represented
a nonarbitrary, reasonable means for controlling
malpractice insurance costs in that it increased
insurer's ability to predict and control future
costs. West's U.C.A. Const. Art. 1, § 11; West's
U.C.A. § 78–14–7.1.



6 Cases that cite this headnote



[2] Statutes
Uniformity of Operation



The Supreme Court employs heightened scrutiny
under the uniform operation of laws provision of
the state constitution when reviewing legislation
that implicates rights under the open courts
clause of the constitution. West's U.C.A. Const.
Art. 1, §§ 11, 24.



2 Cases that cite this headnote



[3] Statutes
Uniformity of Operation



Sustaining legislation against a challenge under
the uniform operation of laws provision of
the state constitution alleging that one's rights
under the open courts clause are constitutionally
discriminated against requires the Supreme
Court to find that the challenged legislation: (1)
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is reasonable; (2) has more than a speculative
tendency to further the legislative objective and,
in fact, actually and substantially furthers a
valid legislative purpose; and (3) is reasonably
necessary to further a legitimate legislative goal.
West's U.C.A. Const. Art. 1, §§ 11, 24.



Cases that cite this headnote



[4] Health
Limitation of amount of liability



Statutes
Tort or financial liabilities



Statutory cap on quality of life damages in
medical malpractice actions was reasonable, and
it substantially furthered and was reasonably
necessary to the legislative goal of decreasing
health care costs and ensuring the continued
availability of health care, and thus, cap did not
violate the uniform operation of laws provision
of the state constitution, even though the cap
discriminated against malpractice victims with
the most severe noneconomic damages; the
cap allowed sufficient quantification of quality
of life damages to have a substantial impact
on malpractice insurance rates. West's U.C.A.
Const. Art. 1, § 24; West's U.C.A. § 78–14–7.1.



7 Cases that cite this headnote



[5] Constitutional Law
Reasonableness, rationality, and



relationship to object



Constitutional Law
Levels of scrutiny;  strict or heightened



scrutiny



Generally, the Supreme Court applies a rational
basis test in substantive due process cases under
the state constitution; however, this rational basis
test is replaced by a more stringent test in cases
where the rights impacted by the legislation are
deemed to be fundamental. West's U.C.A. Const.
Art. 1, § 7.



3 Cases that cite this headnote



[6] Constitutional Law
Access to Courts;  Right to Seek Remedy



The constitutional rights under the open courts
clause of the state constitution are not properly
characterized as fundamental rights for purposes
of applying heightened scrutiny in an action
alleging due process rights violations. West's
U.C.A. Const. Art. 1, §§ 7, 11.



1 Cases that cite this headnote



[7] Constitutional Law
Professional malpractice



Health
Limitation of amount of liability



Statutory cap on quality of life damages
in medical malpractice actions was rationally
related to a legitimate government interest in
combating rising health care costs and fears
about continued availability of health services by
reducing malpractice insurance, and thus, cap did
not violate the due process clause of the state
constitution. West's U.C.A. Const. Art. 1, § 7;
West's U.C.A. § 78–14–7.1.



2 Cases that cite this headnote



[8] Damages
Questions for Jury



It is the jury's duty to determine the amount of
damages a plaintiff in fact sustained, but it is
up to the court to conform the jury's findings to
applicable law.



3 Cases that cite this headnote



[9] Damages
Questions for Jury



Damages are a question of fact, and questions
of fact are distinctly within the jury's province;
however, the jury is always guided and
constrained by the court through appropriate
instructions.



2 Cases that cite this headnote



[10] Health
Limitation of amount of liability



Jury
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Statutory provisions



Statutory cap on quality of life damages in
medical malpractice actions did not violate
plaintiff's right to a jury trial under the state
constitution; the jury was allowed to determine
the facts in the first instance, and then the court
applied the statutory cap to the jury's award.
West's U.C.A. Const. Art. 1, § 10; West's U.C.A.
§ 78–14–7.1.



3 Cases that cite this headnote



[11] Health
Limitation of amount of liability



Jury
Statutory provisions



Statutory cap on quality of life damages in
medical malpractice actions did not violate the
separation of powers under the state constitution;
the damages cap represented law that was to be
applied by a jury, not an improper usurpation of
jury prerogatives. West's U.C.A. Const. Art. 5, §
1; West's U.C.A. § 78–14–7.1.



1 Cases that cite this headnote
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Opinion



WILKINS, Associate Chief Justice:



¶ 1 Plaintiff Heidi J. Judd, personally and as the parent
and guardian of Athan Montgomery, appeals the trial court's
reduction of a jury's general damage award from $1,250,000
to $250,000. We affirm.



BACKGROUND



¶ 2 In 1997, Athan Montgomery was born with severe brain
damage as a result of Dr. Gregory Drezga's incompetence
in his failed attempt to deliver Athan with the use of
forceps. Athan's mother, Heidi J. Judd, sued Dr. Drezga
on Athan's behalf. Athan, who is now six, was three at
the time of trial. The jury, having heard the evidence
presented on behalf of Athan and Dr. Drezga, awarded Athan
$22,735.30 for amounts already expended to maintain his
life, and $1,000,000 as the amount necessary to maintain
his life during his expected—although shortened—life span.
The jury also awarded Athan $1,250,000 of so-called
“noneconomic” damages in recognition of the difference
between a life as a normal, healthy boy, and a life as he must
now live it: severely brain damaged, with drastically reduced
life experiences and expectations.



¶ 3 In 1986, the legislature enacted a statutory limitation
on some forms of damages recoverable by victims in
medical malpractice actions. Utah Code Ann. § 78–14–7.1
(2002). The limitation applies only to victims who have first
established the malpractice of the medical professional, as
well as the extent of the damage done by the professional.
Moreover, for injuries occurring before July 1, *138  2001,
as Athan's did, the limit applies only to those who have
sustained over $250,000 in damages. Id. § 78–14–7.1(1)
(a). No limitation applies to persons whose life experience
is diminished or inconvenienced by a lesser amount, as
determined by a jury. Upon motion by Dr. Drezga, the trial
court reduced the jury's award to $250,000 pursuant to section
78–14–7.1(1)(a).



¶ 4 The damages that the statute limits are commonly referred
to by various names, but amount to the same measure: pain
and suffering, noneconomic loss, or general damages. The
terms “noneconomic loss” and “general damages” merely
euphemize what the damages truly represent—diminished
capacity for the enjoyment of life. The measure is actually the
difference between what life would have been like without
the harm done by the medical professional, and what it is like
with that additional burden. In Athan's case, the difference is
dramatic in terms of his abilities, his joys, his opportunities,
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and his life expectancy. These damages are often called
“noneconomic” because they are a measure of the cost
neither of medical and other necessary care the malpractice
caused nor of decreased earning ability. Those damages are
considered more finite, measurable, and “economic” because
they are more easily calculated on the basis of projected
life expectancy, expected medical difficulties, and reduced
earning capacity. Economic damages on the other hand, are
not restricted, presumably because they are less likely to
be exaggerated by a jury, and also because they are “hard”
amounts, subject to careful calculation.



¶ 5 Athan's quality of life damages, the $1,250,000 awarded
by the jury that heard the evidence about his condition and
presumably compared it to a “normal” life experience, are the
only portion of his recovery that the legislature has limited.
The legislature imposed this cap because it was convinced
that doing so would limit malpractice insurance costs for
medical professionals, thereby helping to control excessively
high medical care costs and health insurance premiums paid
by most citizens and assuring a continued supply of medical
care to all. This was a policy choice made by the legislature,
as is its duty.



¶ 6 Judd asks us to consider whether the legislature's
limitation on Athan's recovery of quality of life damages from
Dr. Drezga is constitutionally infirm. In other words, she asks
us to review the protections afforded all citizens, including
Athan, by our state constitution, and conclude that these
protections are sufficient to protect Athan from the seemingly
arbitrary 80% reduction in the compensation available to
improve a life diminished in opportunity, satisfaction, and
accomplishment by the uncontested incompetence of Dr.
Drezga.



¶ 7 Specifically, Judd asks us to strike down the cap on quality
of life damages on any one or more of five Utah constitutional
grounds. She claims that, first, the cap violates the protections
of the open courts provision of article I, section 11; second,
the cap violates Athan's right to the uniform operation of
laws under article I, section 24; third, the cap violates the
guarantee of due process under article I, section 7; fourth,
the cap violates Athan's right to a jury trial in civil cases as
guaranteed by article I, section 10; and finally, the cap violates
the separation of powers protections of article V, section 1.



¶ 8 On appeal, Dr. Drezga does not contest the trial judge's
conclusion that his negligence was so clearly evident that
the question of his malpractice on Athan need not even be



considered by the jury. He also does not contest the award
to Athan of $1,022,735.30 for economic damages. Nor does
he contest the amount of the damages found by the jury
to compensate for Athan's diminished life experience—the
quality of life damages of $1,250,000. Instead, Dr. Drezga
argues that the trial court correctly reduced Athan's quality
of life damages based on the statutory cap on such damages
imposed by the legislature, and on our historic deference to
the decisions of the legislature on questions of public policy.
Dr. Drezga is joined in his defense by the Attorney General of
Utah, the Utah Medical Association, the Utah Hospitals and
Health Systems Association, and Intermountain Health Care.



*139  ANALYSIS



I. STANDARD OF REVIEW



¶ 9 We review the trial court's reduction of Athan's judgment
for correctness given the constitutional questions Judd raises.
Grand County v. Emery County, 2002 UT 57, ¶ 6, 52 P.3d
1148.



II. OPEN COURTS CLAUSE



[1]  ¶ 10 This court has held, since our decision in Berry ex
rel. Berry v. Beech Aircraft Corp., 717 P.2d 670 (Utah 1985),
that citizens of Utah have a right to a remedy for an injury.
Article I, section 11 of the Utah Constitution provides: “All
courts shall be open, and every person, for an injury done to
him in his person, property or reputation, shall have remedy
by due course of law, which shall be administered without
denial or unnecessary delay.” Utah Const. art. I, § 11. As part
of our Berry jurisprudence, we have fashioned a test by which
we can discern whether the legislature had sufficient reason
to diminish or eliminate a previously existing right to recover
for an injury. Despite articulate and passionate arguments to
the contrary, we find no open courts violation in the cap on
quality of life damages imposed by Utah Code section 78–
14–7.1 as applied to Athan's damages. Athan's cause has been
allowed before and ruled upon by the courts, and his remedy
has been diminished, but not eliminated. The protections of
the open courts provision have not been offended.



¶ 11 Our past jurisprudence has clearly and firmly established
the following test for violations of the Open Courts Clause:
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[S]ection 11 is satisfied if the law provides an injured
person an effective and reasonable alternative remedy “by
due course of law” for vindication of his constitutional
interest. The benefit provided by the substitute must be
substantially equal in value or other benefit to the remedy
abrogated....



... [I]f there is no substitute or alternative remedy provided,
abrogation of the remedy ... may be justified only if there
is a clear social or economic evil to be eliminated and the
elimination of an existing legal remedy is not an arbitrary
or unreasonable means for achieving the objective.



Berry, 717 P.2d at 680. The Attorney General invites us to
disavow our Berry line of cases, and to recognize that by
adopting the Berry approach we have assumed powers and
duties not properly held by the court, but reserved for the
legislature. This we decline to do. However, we recognize
an obligation of deference to legislative judgments in a
Berry review, and to the extent this differs from our prior
application of Berry, those prior applications are disavowed.
Accordingly, we now address the question at hand—whether
the cap on quality of life damages violates the Open Courts
Clause.



A. Substitute Remedy



¶ 12 Proceeding to our application of the Berry test, it is self-
evident that the cap on quality of life damages, which does
nothing more than reduce Athan's recovery, does not provide
a substitute remedy substantially equal to that abrogated.
Accordingly, we must consider the second portion of the
Berry test as it pertains to the damage cap—whether the
damage cap represents a reasonable, nonarbitrary method of
reducing increasing health care costs and other dangers that
the legislature views as clear social or economic evils.



B. Clear Social or Economic Evil



¶ 13 Recovery of quality of life damages in Athan's case is
limited to $250,000 by Utah Code section 78–14–7.1(1)(a).
Utah Code Ann. § 78–14–7.1(1)(a) (2002). The legislature's
stated purpose in enacting the cap is as follows:



The legislature finds and declares that the number of suits
and claims for damages and the amount of judgments and
settlements arising from health care has increased greatly



in recent years. Because of these increases the insurance
industry has substantially increased the cost of medical
malpractice insurance. The effect of increased insurance
premiums and increased claims is increased health care
cost, both through the health care providers passing the
cost of premiums to the *140  patient and through
the provider's practicing defensive medicine because he
views a patient as a potential adversary in a lawsuit.
Further, certain health care providers are discouraged from
continuing to provide services because of the high cost and
possible unavailability of malpractice insurance.



In view of these recent trends and with the intention
of alleviating the adverse effects which these trends are
producing in the public's health care system, it is necessary
to protect the public interest by enacting measures designed
to encourage private insurance companies to continue to
provide health-related malpractice insurance....



Id. § 78–14–2 (2002). Although the empirical truth of these
findings is a matter of some dispute, we will not undertake
the same investigation as the legislature, reviewing its data-
gathering methods and conclusions to determine whether the
stated legislative findings are perfectly correct. A court is ill-
suited to undertake investigation of such a nature. Our inquiry
under the “clear social or economic evil” portion of the Berry
test is more limited.



¶ 14 Both parties have cited various studies and articles,
that ostensibly support their position that there is or is
not a crisis in the health care industry caused in part
by increased malpractice insurance premiums stemming
from the possibility of unlimited awards for quality of life
damages. Judd would have the court determine, based on this
information, that the crisis does not actually exist, thereby
rendering the cap unconstitutional under the Berry test.
Although Judd's arguments are well taken, and the court may
remain unconvinced of the wisdom of limiting quality of life
damages for severely injured victims like Athan, our power
does not extend so far as to permit imposition of our views



on such policy disputes. 1



¶ 15 Our job as this state's court of last resort is to
determine whether the legislature overstepped the bounds
of its constitutional authority in enacting the cap on quality
of life damages, not whether it made wise policy in doing
so. Although there are indications that overall health care
costs may only be minimally affected by large damage
awards, there is also data that indicates otherwise. See, e.g.,
Lee v. Gaufin, 867 P.2d 572, 585–89 (Utah 1993) (noting
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pricing and investment decisions by insurers, inflation, etc.,
as factors contributing to increased health care costs). But
see Office of Tech. Assessment OTA–BP–H–1 19, Impact
of Legal Reforms on Medical Malpractice Costs 64 (1993)
[hereinafter Impact of Legal Reforms ] (recognizing that “caps
on damage awards were the only type of State tort reform
that consistently showed significant results in reducing
the malpractice cost indicators”). When an issue is fairly
debatable, we cannot say that the legislature overstepped its
constitutional bounds when it determined that there was a



crisis needing a remedy. 2  Accordingly, we next consider
whether the elimination of Athan's right to collect unlimited
quality of life damages is a reasonable, nonarbitrary method
for achieving the legislature's stated purpose of controlling
medical malpractice premiums and health care costs.



C. Nonarbitrary, Reasonable Nature of Cap



¶ 16 We cannot conclude that the cap on quality of life
damages is arbitrary or unreasonable. *141  The legislature's
determination that it needed to respond to the perceived
medical malpractice crisis was logically followed by action
designed to control costs. Although malpractice insurance
rates may not be entirely controlled by such matters, they are
undoubtedly subject to some measure of fluctuation based on
paid claims. Impact of Legal Reforms, supra, at 73 (noting
that “caps on damages ... lead to lower insurance premiums”).
Thus, one nonarbitrary manner of controlling such costs is
to limit amounts paid out. Intuitively, the greater the amount
paid on claims, the greater the increase in premiums. Limiting
recovery of quality of life damages to a certain amount
gives insurers some idea of their potential liability. Id. at 64
(“Minimizing these large awards may allow insurers to better
match premiums to risk.”). While we recognize that such a
cap heavily punishes those most severely injured, it is not
unconstitutionally arbitrary merely because it does so. Rather,
it is targeted to control costs in one area where costs might
be controllable.



¶ 17 Despite this court's concerns about the wisdom of
depriving a few badly injured plaintiffs of full recovery,
the cap is also constitutionally reasonable. Rather than cap
all damages, like the cap struck down in Condemarin v.
University Hospital, 775 P.2d 348 (Utah 1989), the limitation
on recoverable damages in this case is narrowly tailored,
by limiting quality of life damages alone. While Judd notes
that Utah has not seen large damage awards in significant
numbers, this position ignores at least one important factor.



Although quality of life damages are very real, they are
also less susceptible to quantification than purely economic
damages. As amici point out, “[t]he estimated value of future
costs forms the basis of the [insurance] rate-setting process.”
The difficulty of predicting quality of life damages must
be considered by insurers when setting rates and planning
reserves. At least in some measure, then, predicting and
controlling future costs can result in lower insurance rates.
Taken as one of a number of measures enacted to help control
health care costs, the cap on quality of life damages is thus a
reasonable approach.



¶ 18 Having determined that the damage cap is designed to
eliminate a social or economic evil, and that it is a reasonable,
nonarbitrary means for doing so, we conclude that Utah Code
section 78–14–7.1 does not violate article I, section 11 of the
Utah Constitution.



III. UNIFORM OPERATION OF LAWS



[2]  [3]  [4]  ¶ 19 Judd next argues that section 78–14–
7.1 violates the Utah Constitution's uniform operation of laws
provision found in article I, section 24. This provision guards
against discrimination within the same class and helps ensure
that statutes establishing or recognizing rights for certain
classes do so reasonably given the statutory objectives.
Malan v. Lewis, 693 P.2d 661, 670–71 (Utah 1984). We
employ heightened scrutiny under article I, section 24 when
reviewing legislation that “implicates” rights under article
I, section 11. Lee, 867 P.2d at 581. Sustaining legislation
against an article I, section 24 challenge alleging that one's
rights under the Open Courts Clause are constitutionally
discriminated against requires the court to find that the
challenged legislation “(1) is reasonable, (2) has more than
a speculative tendency to further the legislative objective
and, in fact, actually and substantially furthers a valid
legislative purpose, and (3) is reasonably necessary to further
a legitimate legislative goal.” Id. at 583. Although it causes
great hardship for a small, severely injured group of plaintiffs,
we find that the damage cap is reasonable, and it substantially
furthers and is reasonably necessary to the legislative goal
of decreasing health care costs and ensuring the continued
availability of health care.



¶ 20 Judd's arguments before this court identify three
important ways that the cap on quality of life damages might
be unconstitutionally discriminatory. First, Judd notes that
the limitation applies only to victims of medical malpractice,
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not to victims of other torts. Second, Judd points out that
only medical malpractice victims with significant quality of
life damages, as opposed to special damages, are affected.
Last, Judd recognizes that the cap impacts only those who are
most severely injured. We evaluate the damage cap under the
heightened scrutiny *142  standard with reference to these
classifications.



¶ 21 In connection with our discussion of the Open Courts
Clause, supra ¶¶ 10–18, we determined that the damage
cap was a reasonable method of implementing the legitimate
legislative purpose of limiting health care costs and ensuring
the continuing availability of health care resources. That
discussion bears on this section as well. However, in order to
sustain the damage cap under article I, section 24, a higher
standard must be met. The cap on quality of life damages must
be reasonably necessary to achieve the goals, and, in fact,
actually and substantially further them.



¶ 22 As we recognized above in connection with our analysis
under the Open Courts Clause, we do not proceed in our
analysis under article I, section 24 as if we were called upon
to answer these questions in the first instance. Instead, we
carry out our role as the state's court of last resort, called
upon to identify the boundaries of the constitution, giving
appropriate deference to the policy choices of the citizens'
elected representatives. Our review of the arguments and
information presented by the parties and amici reveals that
the cap meets the standard for constitutionality set by article
I, section 24.



¶ 23 With regard to controlling health care costs, a report
authored by Congress's Office of Technology Assessment
evaluated six different empirical studies and concluded
that “caps on damage awards were the only type of State
tort reform that consistently showed significant results
in reducing the malpractice cost indicators.” Impact of



Legal Reforms, supra, at 64. This reveals that such caps
may be considered reasonably necessary to implement the
legislature's policy of controlling malpractice insurance costs,
and thus health care costs. However, the caps appear not
only to be reasonably necessary, but to have an actual and
substantial impact. This can be seen from a review of the
actions and experiences of other states.



¶ 24 A study addressing California's experience with damage
caps reported that “caps on noneconomic damages tend to
be particularly effective in reducing costs because of the
extreme variability of damage award[s] attributable to pain



and suffering.” LECG, Inc., California's MICRA Reforms:
How Would a Higher Cap on Non–Economic Damages Affect
the Cost of and Access to Health Care? 7 (1998) [hereinafter
California's MICRA Reforms ]. As the aforementioned Office
of Technology Assessment report indicated, “[e]ven though
caps on damages directly affect only a small minority of
cases, this minority often accounts for a disproportionate
share of total malpractice payments. In addition, it is the large,
unexpected claim that makes it difficult for insurers to plan
reserves.” Impact of Legal Reforms, supra, at 64. Thus, Judd's
unreasonableness argument, premised on the fact that there
are relatively few claims in Utah subject to the cap, is not
sufficiently compelling. It appears that the enactment of a cap
allows sufficient quantification of quality of life damages to
have a substantial impact on insurance rates.



¶ 25 The Board of Trustees of the American Medical
Association has reported to its House of Delegates that the
presence of a cap on noneconomic damages in California
has stabilized local malpractice insurance rates at some of
the lowest levels in the nation. American Medical Ass'n,
Report 35 of The Board of Trustees 6 (2002). That same
report compared the malpractice insurance rates paid by
physicians in California to those paid by physicians in
Nevada, where there was no cap on damages. Nevada
physicians paid considerably more for comparable insurance
than did California physicians—ranging from 42.8% higher
premiums in the family and general practice field to 93%
more in obstetrics and gynecology. Id. at 6–7. In short, there
is sufficient evidence that caps on quality of life damages do
have an actual impact on the cost of malpractice insurance.



¶ 26 The legislature also identified ensuring the continuing
availability of health care resources as one of its purposes.
Utah Code Ann. § 78–14–2 (2002). This concern appears
to be equally as valid as, and related to, controlling costs.
Nevada's recent experience illustrates the effect of high
malpractice insurance rates on the availability of health
*143  care resources. In July 2002, Las Vegas's only Level



1 trauma center closed. William Booth, Las Vegas Trauma
Center Closes as Doctors Quit, Wash. Post, July 4, 2002,
at A2. The closure of the trauma unit was precipitated by
the resignation of virtually all of the facility's surgeons,
who left because of the soaring cost of insuring themselves
against malpractice. Id. After the closure, the nearest trauma
center was 188 miles away from Las Vegas. Id. Nevada's
experience, while extreme, is not unique. Doctors in other
states reportedly have moved or given up their practices, at
least in part because of rising malpractice insurance rates. See
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Mary Brophy Marcus, Healthcare's “Perfect Storm”, U.S.
News & World Rep., July 1, 2002, at 39. While there is little
indication that Utah faces an acute problem like Nevada's, the
constitution does not compel the legislature to ignore such
matters.



¶ 27 While the damage cap does indeed discriminate
against medical malpractice victims with the most severe
noneconomic injuries, it does so reasonably, given the
statute's purpose. In order to control costs and provide
for the continuing availability of health care resources,
the legislature was faced with a number of choices. By
deciding which reforms to enact, it necessarily discriminated.
However, the classifications established by the statute meet
the heightened scrutiny test.



¶ 28 Although the classifications deny some victims a
full recovery while allowing such a recovery to others,
the classifications are not unconstitutional. While medical
malpractice victims are deprived of a measure of their remedy
where other tort victims are not, enacting damage caps on
all tort victims would be imprudent and overbroad given
that the legislature's goal was to control health care costs.
Additionally, although medical malpractice victims, those
with primarily noneconomic, or quality of life, damages,
are punished by the limitation when compared with those
whose injuries are largely economic, this discrimination is
permissible given the cap's purpose of controlling costs.
As noted above, “caps on noneconomic damages tend to
be particularly effective in reducing costs because of the
extreme variability of damage award[s] attributable to pain
and suffering.” California's MICRA Reforms, supra, at 7.
Thus, it appears there is support for the proposition that a large
measure of the problem identified by the legislature results
from fluctuation in cases with high noneconomic damages,
and a cap which targets just those problems is therefore
not unconstitutional. Because the crisis identified by the
legislature is primarily precipitated by the potential for large,
unpredictable judgments, establishing a cap that prevents
only those types of judgments is reasonably necessary to
achieve the legislative purpose, despite punishing the most
severely injured victims.



¶ 29 When attempting to resolve problems of policy, the
legislature is inevitably forced to draw lines. In this instance
the legislature has chosen to enact a cap, limiting the right
to recover quality of life damages to $250,000. This cap
severely injures young Athan, who will live a life greatly
diminished by Dr. Drezga's negligence. But that is a policy



choice made by the legislative branch, and we cannot say that
it is unconstitutional. The legislature's purpose in enacting
the damage cap is a valid and legitimate one. The cap is a
reasonably necessary means of achieving that purpose, and it
actually and substantially furthers it. Therefore, the damage
cap is permissible under article I, section 24 of the Utah
Constitution.



IV. DUE PROCESS



[5]  [6]  ¶ 30 Next, Judd challenges the legislatively-
imposed cap on quality of life damages on the ground that it
violates Athan's right to due process under article I, section
7 of the Utah Constitution. Generally, we apply a rational
basis test in substantive due process cases. Wells v. Children's
Aid Soc'y of Utah, 681 P.2d 199, 206 (Utah 1984). However,
this rational basis test is replaced by a more stringent test in
cases where the rights impacted by the legislation are deemed
to be “fundamental.” Id. Judd argues that we should use
such heightened scrutiny in Athan's case. However, because
article I, section 11 rights are not properly characterized
as “fundamental,” we will apply the rational basis test. See
*144  Condemarin, 775 P.2d at 359–60 (citing Berry, 717



P.2d at 677).



[7]  ¶ 31 In harmony with our discussion in the sections
above, we conclude that the cap on Athan's recovery of
quality of life damages satisfies the rationality standard
demanded by article I, section 7. The legislative concern
with rising health care costs and fears about the continued
availability of services are legitimate governmental issues.
Finding that there was a problem to be remedied, the
legislature enacted the damage cap as a targeted measure
designed to minimize increases in costs and decreases
in services. Far from the absolute cap invalidated in
Condemarin, the cap on quality of life damages has no impact
on a victim's recovery of damages for actual expenses, loss
of earning capacity, or other economic measures of injury.
Rather, it is limited to the one area where caps have proven
effective—quality of life damages, which are difficult to
predict but nevertheless must be accounted for by insurers.
California's MICRA Reforms, supra, at 7. Far from being an
arbitrary and unreasonable legislative response, then, section
78–14–7.1 represents the measured application of legislative
tools to a real problem and is therefore constitutional under
article I, section 7.
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V. RIGHT TO A JURY TRIAL



¶ 32 The Utah Constitution guarantees parties the right to
a jury trial in a civil case. Utah Const. art. I, § 10; Int'l
Harvester Credit Corp. v. Pioneer Tractor & Implement, Inc.,



626 P.2d 418, 420–21 (Utah 1981). 3  Judd argues that the
cap on quality of life damages infringes this right because it
prevents Athan from recovering an amount equal to the jury's
determination of damages. We hold that the damage cap does
not violate Athan's right to a jury trial.



¶ 33 There are essentially two lines of cases addressing
whether a cap on damages deprives a victim of the right to a
jury trial. Both lines of thinking are analytically simple and
reasonable. One position is that the jury's right to determine
damages extends not only to a factual assessment of their
amount, but also to an actual award of those damages. See,



e.g., Sofie v. Fibreboard Corp., 112 Wash.2d 636, 771 P.2d
711, 720–23 (1989) (holding damage cap unconstitutional
because it invaded jury's right to determine damages). The
other position is well-embodied in the case of Etheridge v.
Med. Ctr. Hosp., which notes that “although a party has the
right to have a jury assess his damages, he has no right to
have a jury dictate through an award the legal consequences
of its assessment.” 237 Va. 87, 376 S.E.2d 525, 529 (1989).
We subscribe to the latter view.



[8]  [9]  [10]  ¶ 34 As the Etheridge case correctly notes,
it is the jury's duty to determine the amount of damages a
plaintiff in fact sustained, but it is up to the court to conform
the jury's findings to applicable law. Id. We recognize that
damages are a question of fact, and that questions of fact are
distinctly within the jury's province. Ricks v. Budge, 91 Utah
307, 64 P.2d 208, 213 (1937). However, the jury is always
guided and constrained by the court through appropriate
instructions. Id. (“While the law cannot ... determine with
absolute certainty what damages, if any, plaintiff may be
entitled to, still those are questions which a jury under proper
instructions from the court must determine.” (emphasis
added)). The damage cap enacted by the legislature represents
law, similar to an element of a claim to which the trial court
must comport the jury's factual determinations.



¶ 35 Perhaps the most important reason behind the right to
a jury trial is “to assure a fair and equitable resolution of
factual issues.” 50A C.J.S. Juries § 19 (1997). Athan's jury
fulfilled this role when it determined, based on its view of the
evidence, that his quality of life was diminished to the extent



of $1,250,000. However, the law as enacted by the legislature
does not provide for such an award, and the trial court was
compelled to apply the law to the jury's verdict and reduce the
award to $250,000. So structured, the damage cap does not
violate *145  Athan's right to a jury trial because it allows
the jury to determine the facts in the first instance, before
requiring the court to apply relevant law to the jury's verdict.



VI. SEPARATION OF POWERS



¶ 36 Judd next argues that the damage cap violates article V,
section 1 of the Utah Constitution, the separation of powers
provision. The cap does so, Judd says, because it essentially
allows the legislature to determine judicial controversies by
fixing damages. We disagree.



¶ 37 We have recognized that judicial power is “ ‘the power
to hear and determine controversies between adverse parties
and questions in litigation.’ ” Timpanogos Planning & Water
Mgmt. Agency v. Cent. Utah Water Conservancy Dist., 690
P.2d 562, 569 (Utah 1984) (quoting Citizen's Club v. Welling,
83 Utah 81, 27 P.2d 23, 26 (1933)). Judicial power is,
however, constrained by the law enacted by the legislature. As
one former member of this court put it, “[t]he power to declare
what the law shall be is legislative. The power to declare what
is the law is judicial.” Ritchie v. Richards, 14 Utah 345, 47 P.
670, 675 (1896) (Bartch, J., concurring).



[11]  ¶ 38 There is a legitimate and long-established role
for legislative involvement in jury trials. For example, the
legislature establishes standards of proof, elements of torts
and crimes, and otherwise controls much of the law upon
which jury instructions are based. Given that extensive role in
so many aspects of the jury trial process, it is incorrect to view
the right to a jury determination of the facts of a case to be so
broad as to prohibit any legislative involvement in the types
and extent of damages that may be awarded. The damage
cap represents law to be applied, not an improper usurpation
of jury prerogatives. Consequently, it does not violate the
separation of powers provision of the constitution.



CONCLUSION



¶ 39 We affirm the trial court's ruling limiting Athan's
recovery of quality of life damages to $250,000 because the
constitution does not prohibit it, despite its consequences to
Athan.
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¶ 40 The cap is designed to reduce health care costs,
increase the availability of medical malpractice insurance,
and secure the continued availability of health care resources
—all legitimate legislative goals given the clear social and
economic evil of rising health care costs and a shortage of
qualified health care professionals. In attempting to meet
its goals, the legislature has not unreasonably or arbitrarily
limited recovery. Rather, it has chosen to place a limit on
the recovery of “noneconomic” quality of life damages—
one area where legislation has been shown to actually and
substantially further these goals. Applying each individual
test, we conclude that the open courts, uniform operation of
laws, and due process provisions of our constitution are not
offended by the damage cap. Additionally, neither the right
to a jury trial nor the constitutional guarantee of separation of
powers is offended by the cap. Affirmed.



¶ 41 Justice DURRANT and Justice PARRISH concur in
Associate Chief Justice WILKINS' opinion.



DURHAM, Chief Justice, dissenting:
¶ 42 I respectfully dissent. The majority opinion analyzes
the plaintiff's constitutional claims under the wrong standard
of review and reaches the wrong result. The plaintiff has
challenged the statute in question as a violation of due
process, equal protection, the remedies clause of Utah's “open
courts” provision, the separation of powers doctrine, and the
right to a jury trial. Despite the protection each of these rights



receives in the Utah Constitution, 1  and despite this court's
clear precedent requiring a heightened standard of review in
such challenges, the majority instead identifies a need for
“deference to legislative judgments in a Berry review” and
specifically rejects heightened scrutiny in favor *146  of a
“rational basis” standard. In particular, the opinion ignores
the majority holding of this court in Wood v. University
Medical Center that “most, if not all, of [article I] rights have
generated some form of heightened judicial scrutiny” and that
“[n]otwithstanding the presumption of constitutionality we
give to statutes, this court has consistently applied various
forms of heightened review when article I rights are at issue.”
2002 UT 134, ¶¶ 37–46, 67 P.3d 436. Under the proper
standard of review, this statute fails. Because that result is
required under sections 10 and 11 of article I, and under article
V, I will discuss only the issues raised under those provisions.



I. REMEDY BY DUE COURSE OF LAW



¶ 43 This court has analyzed section 11 claims using a
“balancing” approach. Berry ex rel. Berry v. Beech Aircraft
Corp., 717 P.2d 670, 683 (Utah 1985). In Berry, as we later
explained, we determined that legislative attempts to abrogate
section 11 rights should “be closely examined by this Court
and struck down when the disability they seek to impose on
individual rights is too great to be justified by the benefits
accomplished or when the legislation is simply an arbitrary
and impermissible shifting of collective burdens to individual
citizens.” Condemarin v. Univ. Hosp., 775 P.2d 348, 358
(Utah 1989).



¶ 44 The collective burden this statue imposes on individual
citizens is significant. To be clear about the nature of the
capped damages at issue, noneconomic damages are real;
they are intended to compensate victims of negligence for
such things as chronic pain, disfigurement, and (as in this
case) the loss of a normal life. The suggestion that they are
somehow “soft” damages, or less quantifiable than economic
damages, is, in my view, a red herring. Projected earnings
and costs of future treatment and care, to name two typical
elements of “economic” damages, are by no means exempt
from uncertainty and the need for guesswork by juries
(who regularly hear extensively from competing experts
on these questions). Once one acknowledges the fact that
noneconomic damages, fully as much as economic ones, are
truly compensatory, not “extras” or “freebies,” for individual
injured plaintiffs, the degree of the legislature's invasion of an
individual's right under section 11 to a remedy is apparent.



¶ 45 Furthermore, I regard as extremely problematic the
majority's wholesale acceptance of the rationale that, because
damage awards for noneconomic damages are unpredictable,
they are more acceptable targets for legislative diminution
or destruction. The unpredictability of a jury's determination
of the value of all losses, including noneconomic losses, has
been, from the earliest beginnings of our tort system, an
essential part of the deterrent function of tort law. One need
go no further than the Ford Pinto case, where the evidence
disclosed that Ford Motor had actually calibrated the relative
costs of fixing its defective cars versus paying a few adverse
verdicts—and opted to pay the verdicts—to be confronted
with the flaw in the predictability argument. Grimshaw v.
Ford Motor Co., 119 Cal.App.3d 757, 174 Cal.Rptr. 348,
360–62 (Ct.App.1981).
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¶ 46 Lastly, the majority opinion takes insufficient account,
I believe, of the arbitrary method by which the statute
distributes the cost of its solution to the so-called malpractice
crisis. The most seriously harmed plaintiff is likely to
receive the smallest fraction of his or her actual damages,
while the less injured are likely to receive much higher,
or even total, compensation for the injuries they suffer. A
more graphic illustration of the “impermissible shifting of
collective burdens to individual citizens,” Condemarin, 775
P.2d at 358, is hard to imagine, and it is the most vulnerable
and voiceless citizens who bear the brunt of this shift.



¶ 47 Against this extreme cost to the few victims whose
injuries and suffering are severe and perhaps (as with this
plaintiff) lifelong is to be considered the legislature's rationale
for inflicting such damage on individual rights. The majority
defers entirely to the legislature's “fact-finding” process
and cites rather extensively to specific sources supporting
the legislature's conclusions that high jury verdicts are
the major cause of high medical malpractice premiums.
*147  This conclusion is entirely inconsistent with Utah's



long experience with juries in these cases. Utah juries are
demonstrably reluctant to award high pain and suffering
awards. In fact, according to the most recent statistics from
the National Practitioner Data Bank, Utah ranks fiftieth
among all the states and the District of Columbia in
the median size of verdicts awarded in malpractice cases.
This fact undermines the notion that jury verdicts have
anything to do with premiums in this state. N.P.D.B. Ann.
Rep. tbl.9 (2002), available at http://www. npdb-hipdb.com/
pubs/stats/2002_NPDB_Annual Report.pdf. While we owe
deference to legislative judgments on policy questions
generally, we do not grant immunity to constitutional review
on the basis of legislative assertions of “fact” that have
no demonstrated basis in reality. No one would claim, for
example, that if the legislature “determined,” contrary to well-
established scientific evidence, that childhood vaccinations
caused autism, it could properly impose negligence liability
on medical practitioners administering the vaccines.



¶ 48 In addition to its uncritical acceptance of the legislature's
perception that high jury verdicts in Utah are the cause of
the problem this statute purports to address, the majority fails
to acknowledge the numerous recent studies attributing rises
in insurance premiums to phenomena within the insurance
industry itself, rather than to the size of jury verdicts. See
app. A. Discussing his landmark Harvard study on medical
malpractice, Paul Weiler notes the critical limitations of
available evidence in determining the relationship between



medical malpractice litigation and insurance premiums and
the inherent unfairness and high social cost of damage
caps as a response in the absence of any showing of
their effectiveness. Paul Weiler, Medical Malpractice on
Trial 7–16, 56–61 (1991); see also Thomas B. Metzloff,
Understanding the Malpractice Wars, 106 Harv. L.Rev.
1169, 1177–87 (1993) (book review). Weiler's New York-
based study was reproduced in Utah and Colorado with
significantly similar results. David M. Studdert & Troyen
A. Brennan, Beyond Dead Reckoning: Measures of Medical
Injury Burden, Malpractice Litigation, and Alternative
Compensation Models from Utah and Colorado 33 Ind.
L.Rev. 1643, 1677 (2000). Another author points out that
emerging data severely undermine the traditional view of the
causes of the so-called medical malpractice “crisis”:



As much as the [traditional] hypothesis concerning the
roots of the malpractice crisis makes intuitive sense, recent
studies have shown that it is simply not accurate. Rather,
these studies (discussed below) demonstrate that it is
the economy, and not an increase in litigation, which
accounts for the various malpractice crises. However, these
studies go further and attack the traditional perspective as
rhetoric propagated by the insurance industry and foisted
upon the medical community and public as an excuse for
skyrocketing rates....



These studies, performed by a coalition of nearly 100
consumer groups around the country entitled “Americans
for Insurance Reform” (“AIR”), are perhaps most
surprising for their conclusion that there has historically
been no relation between malpractice payouts and
premiums. Contrary to the cause and effect supposition
discussed above, the AIR studies found that over the past
thirty years, the amount that medical malpractice insurers
have paid out (including jury awards as well as settlements)
directly tracks the rate of medical inflation. Thus, despite
the alarms rung as a result of the breakdown of the
traditional doctor-patient relationship and the increased
media attention paid to medical mistakes and jury verdicts,
this has not translated to a resulting explosion in payouts to
medical malpractice claimants.



Premiums, the studies found, are a different story. Rather
than correspond to payouts, they rise and fall in direct
relation to the state of the economy. More specifically,
premiums rise when interest rates fall. Examining the two
prior malpractice crises (which occurred in the mid 1970s
and mid 1980s respectively), the studies found that the
crises occurred during years of a weakened economy and
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falling interest rates. Although each crisis *148  brought
attempts at malpractice reform in many states, it only
subsided when the economy finally recovered and interest



rates rose. 2



Mitchell J. Nathanson, It's the Economy (and Combined
Ratio), Stupid: Examining the Medical Malpractice
Litigation Crisis Myth and the Factors Critical to Reform,
108 Penn. St. L.Rev. 1077, 1081–82 (2004).



¶ 49 Given the extensive debate and the lack of empirical
or expert consensus on the cause of increasing insurance
costs, the legislature, however persuaded it may be by
one set of assertions, may not properly deprive individual
victims of their constitutional right to receive jury-determined
compensation for their losses in the absence of overwhelming
evidence that the public interest can only be protected by the
deprivation. Such a state of affairs currently does not exist;
indeed, many thoughtful experts have propounded numerous
responses to the situation that would involve no infringement
of constitutional rights of citizens. See, e.g., Weiler, supra,
at 93–161; see also sources referenced in appendix B. The
insistence of our past jurisprudence in this area that the
legislature provide some substitute remedy, some quid pro
quo, speaks to the high burden borne by those who seek
to justify a statute like this. That burden has not been met
here. In essence, the majority concludes that the constitutional
rights at issue here are so negligible that any “reasonable”
need identified by the legislature is sufficient to permit their
destruction. I disagree. As we said in Berry, the basic purpose
of article I, section 11 is “to impose some limitation on that
power for the benefit of those persons who are injured in
their persons, property, or reputations since they are generally
isolated in society, belong to no identifiable group, and rarely
are able to rally the political process to their aid.” 717 P.2d
at 676.



II. RIGHT TO JURY TRIAL



¶ 50 Article I, section 10 of the Utah Constitution guarantees
the right to a jury trial in civil cases. The majority suggests
that this guarantee does not protect the right to benefit from
the result of a jury trial, but only the process of having one.
On this theory, the legislature could establish maximum (or
minimum) recoveries in virtually every civil case without
implicating the nature of the underlying right to jury trial.
Such an argument, in my view, is absurd. Thomas Jefferson
said, “I consider [trial by jury] as the only anchor ever



yet imagined by man, by which a government can be held
to the principles of its constitution.” 3 The Writings of
Thomas Jefferson 71 (H.A. Washington ed., 1861), quoted
in Parklane Hosiery v. Shore, 439 U.S. 322, 344 n. 10, 99
S.Ct. 645, 58 L.Ed.2d 552 (1979) (Rehnquist, J., dissenting).
Speaking of the jury's fundamental role in our legal structure,
the United States Supreme Court has observed: “The founders
of our Nation considered the right of trial by jury in civil
cases an important bulwark against tyranny and corruption, a
safeguard too precious to be left to the whim of the sovereign,
or, it might be added, to the judiciary.” Parklane, 439 U.S.
at 343, 99 S.Ct. 645. Even earlier, in 1935, the Court stated
that “[m]aintenance of the jury as a fact-finding body is of
such importance and occupies so firm a place in our history
and jurisprudence that any seeming curtailment of the right
to a jury trial should be scrutinized with the utmost care.”
Dimick v. Schiedt, 293 U.S. 474, 486, 55 S.Ct. 296, 79 L.Ed.
603 (1935).



¶ 51 In International Harvester Credit Corp. v. Pioneer
Tractor & Implement, Inc., 626 P.2d 418 (Utah 1981), we
described the institution of civil jury trial as “deeply rooted
in our basic democratic institutions and so important in the
administration of justice, not only as a buffer between the
state and the sovereign citizens of the state, but also as a
means for rendering justice between citizens.” Id. at 420. Of
what use is such a right if the legislature has the power to
nullify the jury's function by imposing arbitrary *149  limits
on the jury's impact on the result of a case? Presumably, if
the legislature declared that, in actions for defamation, any
damages awarded by the jury should be reduced to the sum
of $1.00, the majority, under its logic here, would uphold
the statute as not affecting the right to a jury trial. Likewise,
I suppose, if the legislature enacted a statute providing that
whenever a jury returned a verdict for plaintiffs in any tort
action, the verdict was to be reduced to zero and the claim
dismissed, the majority might conclude that the trial court
was merely applying the “law” to a jury finding rather than
intruding on the process of a jury trial in violation of the Utah
Constitution.



¶ 52 This court declared as early as 1896 that the
determination of damages, including noneconomic damages,
is part and parcel of the function of the civil jury:



The amount which the injured party
ought to recover is referred to
the sound discretion of the jury;
and the elements or factors which
should be taken into consideration
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are the plaintiff's injured feelings and
tarnished reputation, the nature of
the imputation, and the character,
condition, and influence of the parties
as they may be shown by the evidence.



Fenstermaker v. Tribune Publ'g Co., 13 Utah 532, 45 P. 1097,
1099 (1896).



¶ 53 It is thus clear that the constitutional right to a jury
trial fully included the jury's determination of damages. “In
cases of tort, like the one at bar, it is one of the fundamental
principles of the law that the injured party is entitled to
recover fair and adequate compensation” in the form of
damages. Rosenthal v. Harker, 56 Utah 113, 189 P. 666, 667
(1920). And, “[w]hen the matter of damages is in dispute, it
is an issue upon which the parties are entitled to a jury trial,
the same as on other disputed issues of fact.” Mel Hardman
Prods., Inc. v. Robinson, 604 P.2d 913, 918 (Utah 1979). “The
amount to be awarded in a particular case is a question to
be determined by the jury according to the particular facts
and circumstances, under appropriate instructions given by
the court.” Rosenthal, 189 P. at 667.



¶ 54 Our constitution thus protects as inviolate the right
to a jury trial. That right includes, as Fenstermaker makes
clear, the power to determine noneconomic damages. 45 P. at
1099. By the enactment of so-called “caps” on compensatory
damages, the legislature has attempted to substitute a “one-
size-fits-all” level of compensation for serious injuries,
regardless of the particular facts and circumstances of
individual cases.



¶ 55 The Washington Supreme Court, construing a similar
provision in its constitution, concluded that “ ‘[t]o the jury is
consigned under the constitution the ultimate power to weigh
the evidence and determine the facts—and the amount of
damages in a particular case is an ultimate fact.’ ” Sofie v.
Fibreboard Corp., 112 Wash.2d 636, 771 P.2d 711, 716–
17 (1989) (quoting James v. Robeck, 79 Wash.2d 864,
490 P.2d 878, 881 (1971)). “The jury's role in determining
noneconomic damages is perhaps even more essential.” Id.
The Sofie court went on to point out that



in Kansas, Texas, Ohio, and Florida,
states that have found the damages
limit unconstitutional, the operative
language of the right to jury trial
provisions in those states' constitutions
[as in Utah's] is nearly identical to our



own. Cases upholding damage limits
either have not analyzed the jury's role
in the matter or have not engaged in the
historical constitutional analysis used
by this court in construing the right to
a jury.



Id. at 723 (citations omitted). Sofie got it right.



¶ 56 Sofie also got it right when it distinguished Etheridge v.
Medical Center Hospitals, 237 Va. 87, 376 S.E.2d 525, 529
(1989), on which the majority relies here:



[The dissent] cites with approval the recent case of
Etheridge, but ignores the greater number of cases from
other jurisdictions that support our [majority's] position.
In making this oversight, [the dissent] also omits the fact
that four courts whose decisions support [the majority's]
holding—Texas, Kansas, Ohio, and Florida—base their
decisions on state constitutions with operative language
nearly identical to our own. Moreover, the Virginia
constitution, upon which Etheridge is based, contains
language quite different *150  from ours or of the other
states mentioned above. The Etheridge opinion is also
poorly reasoned. After conceding that the “jury's fact-
finding function extends to the assessment of damages,”
the court finds that a “trial judge applies the remedy's
limitation only after the jury has fulfilled its fact-finding
function.” Thus, supposedly, the limitation does not
infringe on the jury's function.



As this court [has] stated ...: “The constitution deals with
substance, not shadows. Its inhibition was leveled at the
thing, not the name....” In other words, a constitutional
protection cannot be bypassed by allowing it to exist in
form but letting it have no effect in function.



Sofie, 771 P.2d at 724 (citations omitted).



¶ 57 Since Sofie was decided, Alabama and Oregon, also



states with constitutional language similar to ours, 3  have
followed the same rationale as Sofie in striking damage
caps. Moore v. Mobile Infirmary Ass'n, 592 So.2d 156, 164
(Ala.1991); Lakin v. Senco Prods., Inc., 329 Or. 62, 987 P.2d
463, 473 (1999).



¶ 58 The appellee in this case has argued that the availability
of judicial remittitur undermines the notion that the right to
jury determination of damages is part of a constitutionally
inviolate guarantee. I will deal with remittitur in the following
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section, which focuses on separation of powers, but once
again reference the Washington Supreme Court's treatment
of this argument in Sofie: (1) Remittitur belongs to the
judicial branch and is applied only after careful, case-specific
review of the evidence; it is not an arbitrary, automatic,
sweeping legislative reduction of damages. (2) There are
well-developed guidelines for the imposition of remittitur,
requiring strong presumptions in favor of jury verdicts. These
guidelines require that the verdict be wholly unsupported by
the evidence, motivated by passion or prejudice, or shocking
to the court's conscience. (3) Perhaps most critically, the
opposing party in cases of remittitur has the choice of
accepting the reduction or seeking a new trial. Sofie, 771
P.2d at 720–21. The legislative cap includes none of these
protections designed to give maximum deference to jury
verdicts.



¶ 59 In Condemarin, I left open the question, not before us
in that case, whether a damage cap on noneconomic damages
could survive constitutional scrutiny under article I, section
10. 775 P.2d at 366 (opinion of Durham, J.). I now conclude
that it cannot. The legislature has improperly invaded the
right to jury trial of plaintiffs with noneconomic damages by
rendering jury verdicts irrelevant in cases where the harm to
victims of negligence is greatest.



III. SEPARATION OF POWERS



¶ 60 As noted above, the power to reduce jury verdicts, under
certain limited circumstances, has always belonged to the
judicial branch of government. The doctrine of remittitur—
the process by which the damages awarded by the jury are
reduced—has been an inherently judicial power for almost
two centuries. See, e.g., Dimick v. Schiedt, 293 U.S. 474,
483, 55 S.Ct. 296, 79 L.Ed. 603 (1935); Hansen v. Boyd, 161
U.S. 397, 412, 16 S.Ct. 571, 40 L.Ed. 746 (1896). In Dimick



the Court carefully examined the origins of remittitur in the
English common law and in American law. It observed that,
“since the decision of Mr. Justice Story in 1822, this court has
never expressed doubt in respect of the rule, and it has been
uniformly applied.” 293 U.S. at 483, 55 S.Ct. 296. The Court
also noted that remittitur of an excessive jury *151  verdict
is a question of law for the court. Id. at 486, 55 S.Ct. 296.



¶ 61 Utah courts have recognized and practiced remittitur
since at least 1888. Crookston v. Fire Ins. Exch., 817 P.2d
789, 804 n. 16 (Utah 1991). Utah law allows a court to
reduce the jury's award of damages if “[s]uch an award is so



excessive as to be shocking to one's conscience and to clearly
indicate passion or prejudice, and it abundantly appears that
there is no evidence to support or justify the verdict.” Stamp
v. Union Pac. R.R. Co., 5 Utah 2d 397, 303 P.2d 279, 282
(1956). Remittitur serves as a check on the jury system and
promotes both the administration of justice and the conclusion
of litigation. Id. at 283.



¶ 62 This court has emphasized, however, that “[j]uries
are generally allowed wide discretion in the assessment of
damages.” Cruz v. Montoya, 660 P.2d 723, 726 (Utah 1983).
There is no set formula to determine noneconomic damages
such as pain and suffering, so “ ‘[t]he permissible minimum
and maximum limits within which a jury may operate for a
given injury are presently far apart and must continue to be
widespread so long as pain and suffering must be measured
by money standards.’ ” Stamp, 303 P.2d at 282 (quoting Duffy
v. Union Pac. R.R. Co., 118 Utah 82, 218 P.2d 1080, 1084
(1950)). The absolute right to a jury determination of civil
damages and its importance have already been discussed.



¶ 63 Historically and at present, trial courts are given
deference in permitting remittiturs because the trial judge is
present during all aspects of the trial and can therefore best
determine whether the jury acted with “passion or prejudice”
in awarding damages. Crookston, 817 P.2d at 804. The trial
judge is not given absolute discretion in allowing a remittitur;
he “must be able to articulate a reasonable basis for the
inappropriateness of the verdict” and must adhere to the
limitations set forth in Stamp. Id. at 813 n. 31. The deference
given to a jury verdict and trial judge because of their unique
perspective during the presentation of the case is evidence that
remittiturs should be considered and granted on a case-by-
case basis where abundant evidence of passion or prejudice
exists. By mandating a unilateral damage cap in all medical
malpractice cases, the legislature has ignored the specific
noneconomic injuries present in each case, disregarded the
deliberation of the jury in the context of the evidence, and
discriminated against the most severely injured plaintiffs.



¶ 64 The damage cap essentially functions as a “legislative
remittitur,” undercutting the responsibility and power
properly belonging to the judiciary to determine whether
a jury's verdict is excessive. Best v. Taylor Mach. Works,
179 Ill.2d 367, 228 Ill.Dec. 636, 689 N.E.2d 1057, 1079–80
(1997). As such, the cap is simply a “legislative attempt to
mandate legal conclusions” and clearly violates the separation
of powers provision. Sofie, 771 P.2d at 721.
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¶ 65 Even trial courts, with full judicial authority, do not have
the power to remit damages without the consent of the parties.
An important condition to the remittitur of a jury verdict is the
consent of both parties to the reduced amount. If one or both
of the parties refuse to accept the remittitur, “he or she may
elect to retry the matter.” Crookston, 817 P.2d at 813. The
legislative damage cap thus forces plaintiffs to forego fully-
determined jury awards as well as their right to opt for a new
trial in lieu of the remittitur. See Paul B. Weiss, Reforming
Tort Reform: Is There Substance to the Seventh Amendment?,
38 Cath. U.L.Rev. 737, 756–57 (1989).



¶ 66 The judicial power “to hear and determine controversies
between adverse parties and questions in litigation” includes
essential and primary functions regarding damages such as
remittitur. Timpanogos Planning & Water Mgmt. Agency v.
Cent. Utah Water Conservancy Dist., 690 P.2d 562, 569
(Utah 1984) (quoting Citizens' Club v. Welling, 83 Utah
81, 27 P.2d 23, 26 (1933)). As the majority opinion states,
“[t]he power to declare what the law shall be is legislative.
The power to declare what is the law is judicial.” Ritchie
v. Richards, 14 Utah 345, 47 P. 670, 675 (1896) (Barch,
J., concurring). But the judicial branch also has the power
and duty to invalidate laws enacted by the legislature that
are unconstitutional, including those acts that violate the
separation of powers doctrine defined in *152  article V,
section 1. In re Handley's Estate, 15 Utah 212, 49 P.
829, 830–31 (1897). The damage cap represents more than
simply law to be applied; it is an unconstitutional attempt by
the legislature to exercise by statute the inherently judicial
function of remitting noneconomic damage awards. This it
may not do.



CONCLUSION



¶ 67 Notwithstanding the preeminent role in policymaking
that belongs to the legislature, this court's responsibility
to uphold the individual rights guaranteed by the Utah
Constitution requires us from time to time to scrutinize
legislative choices regarding the implementation of policy to
ensure that they do not violate those rights. The mandatory
cap on noneconomic damages contained in Utah Code section
78–14–7.1 violates the right to a remedy for personal injury
under article I, section 11 and the right to a jury trial under
article I, section 10 of the Utah Constitution. It also violates
the fundamental principle of separation of powers by invading
the province of the jury in a manner that belongs historically
and inherently to the judiciary.



¶ 68 Justice NEHRING concurs in Chief Justice DURHAM's
dissenting opinion.
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Footnotes
1 The dissent argues not that there is no intelligent support for the position taken by the legislature, but that there is more,



better, or more intelligent support for alternative views. The defect in this approach is not in arguing that one set of views
ought to prevail over the other, but in arguing that the views of a majority of members of this court should prevail over
those of the majority of the legislature.



2 Arguing against the presence of a clear social or economic evil, Judd extensively cites this court's discussion in Lee
regarding the so-called medical malpractice crisis. Lee involved a review under the Utah Constitution's uniform operation
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of laws provision of a limitations provision that applied without regard to a victim's minority at the time of the injury. 867
P.2d at 576–77. The reason for the court's declaration of unconstitutionality in Lee was that “[t]he legislative means
for solving the insurance problem by cutting off the malpractice claims of minors simply does not further the legislative
objective.” Id. at 588. That question is different from the one now facing this court, and our review in Lee of the effect
of that limitations provision does not apply. We will address the uniform operation of laws provision in connection with
the problem now before us later in this opinion.



3 Article I, section 10, however, identifies only the right to jury trial in capital cases as “inviolate,” and gives the legislature
some authority to regulate other jury trials, at least as to the number of jurors.



1 The separation of powers requirement is found in article V of the Utah Constitution. The other rights listed are protected
in the “Declaration of Rights,” article I of the Utah Constitution.



2 I am aware that the majority opinion has cited studies supporting contrary inferences from the data. That fact illustrates my
point. How are the courts to fulfill their roles as guardians of the rights guaranteed in our constitution when the legislature
posits certainty where it obviously does not exist, relies on that so-called certainty as a basis for contravening those
rights, and then demands deference to its enactments?



3 Article I, section 10 of the Utah Constitution states:
In capital cases the right of trial by jury shall remain inviolate.... In other cases, the Legislature shall establish the
number of jurors by statute, but in no event shall a jury consist of fewer than four persons. In criminal cases the
verdict shall be unanimous. In civil cases three-fourths of the jurors may find a verdict. A jury in civil cases shall be
waived unless demanded.



Utah Const. art. I, § 10. While the language in this provision is less straightforward than the respective right to jury
trial provisions in the constitutions of Alabama, Washington, and Oregon, its use of the word “inviolate” is important.
Cf. Ala. Const. art. I, § 11; Or. Const. art. I, § 17; Wash. Const. art. I, § 21. This court has stated that the right to jury
trial is considered inviolate in criminal and civil cases as well. See State v. Black, 551 P.2d 518, 520 (Utah 1976); Int'l
Harvester Credit Corp., 626 P.2d at 419–20.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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June 12, 2009



867 P.2d 572
Supreme Court of Utah.



Suzanne LEE and Nathan Lee Garza, through his
guardian, Suzanne Lee, Plaintiffs and Appellants,



v.
Dr. Lynn GAUFIN, Defendant and Appellee.



Gary GRIFFITHS, guardian ad litem for
Kevin G. Meehan and Patrick B. Meehan, and
Marian J. Meehan, Plaintiffs and Appellants,



v.
Dr. J. Dallas VAN WAGONER,



Defendant and Appellee.



Nos. 20995, 21063 and 900595.
|



Nov. 30, 1993.



In first case mother filed medical malpractice action against
doctor on behalf of her minor son. The Fourth District Court,
Utah County, Cullen Y. Christensen, J., granted doctor's
motion for judgment on the pleadings on ground that two-year
statute of limitations barred both mother's claim and minor
son's claim. Mother appealed. In second case, guardian ad
litem for minor twins filed medical malpractice complaint,
alleging that doctor was negligent in delivering twins and
that his negligence caused them permanent brain damage.
The Third District Court, Salt Lake County, Pat B. Brian, J.,
granted motion to dismiss, ruling that personal injury claims
were terminated by four-year statute of repose. Guardian
ad litem appealed. After consolidating cases sua sponte, the
Supreme Court, Stewart, J., held that: (1) in determining
whether provision of the Utah Health Care Malpractice
Act subjecting claims of minors to two-year and four-
year limitations periods violated uniform operation of the
laws provision of Utah Constitution, appropriate level of
scrutiny was not rational basis test, but heightened standard
was applicable to statutory classification that discriminates
against right to remedy for personal injury protected by open
courts provision of Utah Constitution, and (2) provision of
the Malpractice Act violates the uniform operation of the
laws provision because it does not actually and substantially
further policy of curbing and reducing malpractice premiums.



Reversed and remanded.



Zimmerman, J., concurred in result with opinion in which
Hall, C.J., concurred.



West Headnotes (10)



[1] Limitation of Actions
In general;  what constitutes discovery



Limitation of Actions
Operation as to rights or remedies in



general



Statutes of limitations are essentially procedural
in nature and establish prescribed time within
which an action must be filed after it accrues;
they do not abolish a substantive right to sue, but
simply provide that if an action is not filed within
the specified time, the remedy is deemed to have
been waived unless the plaintiff did not know the
facts giving rise to the cause of action.



7 Cases that cite this headnote



[2] Limitation of Actions
Constitutionality of statute



Limitation of Actions
Construction of Limitation Laws in General



Legislature's judgment in fixing length of a
limitations period is accorded great latitude
under the uniform operation of the laws
provision of the Utah Constitution. Const. Art. 1,
§ 24.



2 Cases that cite this headnote



[3] Constitutional Law
Time for proceedings;  limitation or



suspension of remedy



Limitation of Actions
Constitutionality of statute



Legislature has broad latitude to set limitations
periods under state and federal due process
clauses. U.S.C.A. Const.Amend. 14; Const. Art.
1, § 7.
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1 Cases that cite this headnote



[4] Limitation of Actions
Operation as to rights or remedies in



general



Unlike statutes of limitations, statutes of repose
abolish a cause of action after a certain period,
even if the action first accrues after the period
has expired.



4 Cases that cite this headnote



[5] Statutes
Uniformity of Operation



For a law to be constitutional under article of the
Utah Constitution requiring uniform operation of
the laws, it is not enough that it be uniform on its
face; what is critical is that the operation of the
law be uniform; law does not operate uniformly
if persons similarly situated are not treated
similarly or if persons in different circumstances
are treated as if their circumstances were the
same. Const. Art. 1, § 24.



7 Cases that cite this headnote



[6] Constitutional Law
Reasonableness, rationality, and



relationship to object



Under rational basis, or least restrictive standard,
statutory classification is constitutional unless
it has no rational relationship to a legislatively
stated purpose or, if not stated, to any
reasonably conceivable legislative purpose.
U.S.C.A. Const.Amend. 14; Const. Art. 1, § 24.
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[7] Constitutional Law
Equal protection



When legislative purpose is not specifically
stated in act challenged on equal protection
ground, court presumes that act was based
on legitimate purposes and that classifications
had a reasonable factual basis. U.S.C.A.
Const.Amend. 14; Const. Art. 1, § 24.



3 Cases that cite this headnote



[8] Limitation of Actions
Constitutionality of statute



Statutes
Statutes of limitations



In determining whether provision of the Utah
Health Care Malpractice Act subjecting claims
of minors to two-year and four-year limitations
periods violates the uniform operation of
the laws provision of the Utah Constitution,
appropriate level of scrutiny was not rational
basis standard, but heightened level of scrutiny
was applicable when challenging statutory
classification that discriminates against right
to remedy for personal injury protected by
open courts provision of the Utah Constitution.
U.C.A.1953, 78–14–4(2); Const. Art. 1, §§ 11,
24.



17 Cases that cite this headnote



[9] Constitutional Law
Conditions, Limitations, and Other



Restrictions on Access and Remedies



Statutory classification that discriminates against
right to a remedy for personal injury protected
by the open courts provision of the Utah
Constitution is constitutional only if: it is
reasonable; has more than a speculative tendency
to further the legislative objective and, in
fact, actually and substantially furthers valid
legislative purpose; and is reasonably necessary
to further legitimate legislative goal. Const. Art.
1, § 11.



5 Cases that cite this headnote



[10] Limitation of Actions
Constitutionality of statute



Statutes
Statutes of limitations



Provision of the Utah Health Care Malpractice
Act which subjects claims of minors to two-
year and four-year limitations period violates
uniform operation of the laws provision of the
Utah Constitution; nonuniform application of
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limitations provisions in the Act to minors'
malpractice claims does not actually and
substantially further policy of curbing and
reducing malpractice insurance premiums and of
ensuring reasonably priced health-care services
to the people of Utah. U.C.A.1953, 78–14–4(2);
Const. Art. 1, § 24.
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Attorneys and Law Firms



*573  Robert J. DeBry, Edward T. Wells, G. Steven Sullivan,
Murray, and David M. Jorgensen, Salt Lake City, for Lee and
Garza.



Elliott J. Williams, Salt Lake City, for Gaufin.



Roger P. Christensen, Richard L. Evans, Salt Lake City, for
Griffiths and Meehan.



Elliott J. Williams, Kurt M. Frankenburg, Salt Lake City, for
Van Wagoner.



Opinion



STEWART, Justice:



These cases have been consolidated sua sponte because they
raise similar issues as to the constitutionality of the statute
of limitations and repose provisions in the Utah Health Care
Malpractice Act (Malpractice Act or Act). In each case, the
trial court held that those provisions barred the complaints.
We reverse and remand for trials on the merits in both cases.



1. The Garza Case, Nos. 20995 and 21063



Suzanne Lee, the mother of Nathan Lee Garza, a minor, filed
this medical malpractice action against Dr. Lynn Gaufin on
behalf of her son for personal injuries and on her own behalf
for medical expenses she incurred for her son.



Nathan Lee Garza was born August 16, 1979. In his first year,
he began to experience shaking spells, and his mother took
him to a pediatrician who recommended that he see defendant
Dr. Lynn Gaufin, a neurologist. Dr. Gaufin examined Nathan
on August 13, August 29, and October 24, 1980, and
diagnosed his condition as encephalomyelitis. Approximately
nine months after the first visit to Dr. Gaufin, Ms. Lee took



Nathan to another doctor, who diagnosed his condition as
hydrocephalus.



Ms. Lee initiated the procedure for bringing a medical
malpractice suit against Dr. Gaufin by filing a notice of claim
on May 6, 1983, but then instructed her attorney to *574
discontinue the litigation. She later changed her mind and
filed a second notice of claim on November 9, 1984, and a
complaint on March 8, 1985. The complaint was filed more
than four years after Dr. Gaufin's diagnosis in 1980 and more
than two years after the diagnosis of hydrocephalus.



Ms. Lee alleges that hydrocephalus is treatable if
promptly diagnosed and that Nathan's symptoms temporarily
disappeared after receiving treatment for hydrocephalus. Ms.
Lee also alleges that Nathan is now mentally retarded and
permanently handicapped because of Dr. Gaufin's failure to
correctly diagnose his condition. The complaint asked that
Ms. Lee be reimbursed for Nathan's medical expenses and
that Nathan be awarded damages for his personal injuries.



Dr. Gaufin filed a motion for a judgment on the pleadings,
and the trial court ruled that the two-year statute of limitations
in § 78–14–4(1) of the Malpractice Act barred both Ms. Lee's



claim for herself and her claim for her son. 1  The court ruled
that § 78–14–4(1) and (2) of the Act “clearly demonstrate[s]
the legislative intent to withdraw the protection of causes of
action of minors which may have previously been afforded
by reason of Section 78–12–36(1).” On appeal, Ms. Lee
challenges the trial court's ruling only as to Nathan's claim
for personal injuries, and not as to her claim for medical
expenses.



2. The Meehan Case, No. 900595
Gary Griffiths, as guardian ad litem for twins Kevin G.
and Patrick B. Meehan, filed a complaint on their behalf,
alleging that Dr. J. Dallas Van Wagoner was negligent in
delivering the twins and that his negligence caused them



permanent brain damage. 2  The complaint was filed January
6, 1989, some seven and one-half years after the births. The
complaint asserted that Ms. Meehan, the mother of the twins,
did not discover their legal causes of action until after she
had consulted with attorneys in December 1988, and that the
complaint was filed within two years of her discovery of her
children's negligence claims. See Foil v. Ballinger, 601 P.2d
144 (Utah 1979). Pursuant to a motion to dismiss, the district
court ruled that the Meehans' personal injury claims were
terminated by the four-year statute of repose in § 78–14–4(1)
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of the Malpractice Act. On appeal, Griffiths argues that the
statute of repose and the provision in § 78–14–4(2) barring
the tolling of statutes of limitations and repose as to the claims
of minors are unconstitutional.



Section 78–14–4(1) of the Malpractice Act contains a statute
of limitations and a statute of repose. The two-year statute
of limitations runs from the time the “plaintiff or patient”
discovers or “should have discovered” the injury. The four-
year statute of repose runs from the time the negligent act is
committed and terminates all legal remedies for malpractice
not filed within four years, even if the injury caused by the
malpractice *575  could not have been discovered by the
plaintiff or patient during that period.



Section 78–14–4(2) of the Malpractice Act subjects the
claims of minors to the two- and four-year limitations periods
by nullifying § 78–12–36, which tolls limitations periods for
minors and incompetents. Section 78–12–36 states:



If a person entitled to bring an action,
other than for the recovery of real
property, is at the time the cause of
action accrued, either under the age of
majority or mentally incompetent and
without a legal guardian, the time of
the disability is not a part of the time
limited for the commencement of the
action.



The Garza complaint was filed more than two years
after Nathan's mother learned of Dr. Gaufin's alleged
misdiagnosis and more than four years after Dr. Gaufin's
last examination of Nathan. The Meehan complaint was
filed more than seven years after Dr. Van Wagoner's alleged
malpractice but less than two years after their mother first
learned of their legal claims for malpractice. Thus, Nathan
Garza's claim is barred by both the two- and four-year
limitations provisions, and the Meehans' claims are barred by
the four-year provision.



The plaintiffs in both cases contend that the provision in §
78–14–4(2) that subjects the claims of minors to the two- and
four-year limitations periods is unconstitutional because it
violates the uniform operation of the laws provision in Article
I, section 24 of the Utah Constitution and the Equal Protection
Clause of the Fourteenth Amendment to the United States
Constitution. Plaintiffs also assert that the provision violates



the due process clauses of the state and federal constitutions. 3



In addition, Griffiths argues that the four-year limitations
period is a statute of repose that is unconstitutional under the
guaranteed remedy provision of Article I, section 11 of the
Utah Constitution and the law established in Berry v. Beech
Aircraft Corp., 717 P.2d 670 (Utah 1985).



I. STATUTES OF LIMITATIONS AND REPOSE



[1]  As background for understanding the nature of the legal
and constitutional issues pertaining to the two- and four-year
limitations periods in § 78–14–4(1), we begin with a brief
discussion of the nature of statutes of limitations and statutes
of repose. Statutes of limitations are essentially procedural
in nature and establish a prescribed time within which an
action must be filed after it accrues. They do not abolish a
substantive right to sue, but simply provide that if an action
is not filed within the specified time, the remedy is deemed to
have been waived unless the plaintiff did not know of the facts
giving rise to the cause of action. See Myers v. McDonald, 635
P.2d 84, 86 (Utah 1981). Thus, the barring of the remedy is
caused by a plaintiff's failure to take reasonable steps to assert
the cause of action within the time afforded by the statute.



The fixing of a limitations period is highly judgmental and is
determined by the Legislature's weighing a number of general
policies, such as whether particular types of cases require
speedy resolution, the nature of the evidence typically used
in litigating a particular type of case, the consequences to
putative plaintiffs, defendants, and third persons who might
be affected by the litigation, and the interest of society at large
in not leaving disputes unresolved for long periods of time.
Such policy considerations often suggest different limitations
periods for different causes of action, even as to actions within
the same general branch of the law. Thus, the Legislature
has fixed different limitations periods for different types of
torts. For example, actions for wrongful death are subject
to a two-year limitations period, Utah Code Ann. § 78–12–
28(2); actions for slander, assault, and false imprisonment
are subject to a one-year period, Utah Code Ann. § 78–12–
29(4); and most personal injury actions for negligence are
subject to a four-year period, Utah Code Ann. § 78–12–25;
see Retherford v. AT & T Communications, Inc., 844 P.2d
949, 975 (Utah 1992); *576  Thomas v. Union Pac. R.R., 1
Utah 235, 236 (1875). Similar variations occur with respect
to other types of causes of action.



[2]  [3]  The Legislature's judgment in fixing the length of a
limitations period is accorded great latitude under the uniform
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operation of the laws provision in Article I, section 24 of
the Utah Constitution. See Allen v. Intermountain Health
Care, Inc., 635 P.2d 30, 32 (Utah 1981); Toronto v. Sheffield,
118 Utah 460, 470–71, 222 P.2d 594, 599 (1950). Indeed,
this Court has specifically held that, as applied to adults,
the two-year limitations period for medical malpractice does
not violate Article I, section 24, even though the limitations
period for most other negligently caused personal injuries is
four years. Allen, 635 P.2d at 32. The Legislature also has
broad latitude to set limitations periods under the state and
federal due process clauses. See Wilson v. Iseminger, 185 U.S.
55, 63, 22 S.Ct. 573, 575, 46 L.Ed. 804 (1902).



[4]  Unlike statutes of limitations, statutes of repose abolish
a cause of action after a certain period, even if the action
first accrues after the period has expired. The four-year
repose period in § 78–14–4(1) runs from the commission of
the alleged act of malpractice, irrespective of whether the
malpractice is known or knowable, and all causes of action
for malpractice not filed within that period are abolished. To
the extent that the statute of repose abolishes causes of action
that could not have been sued on within the four-year period



because they had not accrued, the statute acts substantively. 4



In Raithaus v. Saab–Scandia of America, 784 P.2d 1158,
1160 (Utah 1989), the Court stated:



[S]tatutes of repose are ... not designed, as are statutes
of limitations, to necessarily allow a “reasonable” time
in which to file a lawsuit. A statute of repose might
theoretically cut off a claim filed within the period allowed
by the relevant statute of limitations.
(Citations omitted.) Raithaus also explained the purpose of
certain types of statutes of repose, such as the one in the
Malpractice Act:



Legislatures enact statutes of
repose, as opposed to statutes of
limitations, for specific reasons....
Statutes of repose ... are generally
enacted to curb rising insurance
rates, to increase the availability
of insurance, and to reduce the
risk and uncertainty of liability
for manufacturers and those in the
manufacturer's chain of distribution.



Id. at 1161.
The stated purpose of the Malpractice Act was to curb
rising malpractice insurance rates, ensure the availability of



malpractice insurance, and reduce the cost of health care.
Utah Code Ann. § 78–14–2. The Act sought to accomplish
these objectives, inter alia, by subjecting the malpractice
claims of all persons, including minors, to a shorter statute of
limitations than the four-year statute of limitations applicable
to most other negligence actions and by abolishing all
malpractice causes of action not filed within four years of the



act of malpractice. 5



II. UNIFORM OPERATION OF THE
LAWS: LIMITATIONS ON THE



MALPRACTICE CLAIMS OF MINORS



Plaintiffs argue that in denying minors the benefit of § 78–
12–36, which suspends limitations *577  periods generally
as to claims of minors, § 78–14–4(2) denies minors the right
to the uniform operation of the laws under Article I, section 24
of the Utah Constitution because it treats minors the same as
adults under the malpractice limitations provisions. They also
claim the statute treats minors who have medical malpractice
causes of action differently from minors who have causes
of action for other kinds of personal injury. Defendants
reply that the Malpractice Act, on its face, treats minors and
adults uniformly and therefore does not violate the uniform
operation of the laws provision. Defendants also contend that
even if § 78–14–4(2) does result in the nonuniform operation
of the law as to minors, it is nonetheless constitutional
because (1) § 78–14–4(2) is supported by a presumption of
constitutionality; (2) the minimal-scrutiny or rational-basis
test governs the determination of whether the nonuniform
operation of the law as to minors is constitutional; and (3)
even if a heightened-scrutiny test governs in determining the
constitutionality of § 78–14–4(2), the malpractice insurance
crisis justifies the nonuniform application of the law as to
minors.



Article I, section 24 of the Utah Constitution provides, “All
laws of a general nature shall have uniform operation.”
Although this provision is sometimes thought to have
the same effect and impose the same legal standards on
legislative action as the equal protection guarantee found in
the Fourteenth Amendment to the United States Constitution,
the language and history of the two provisions are entirely
different, and even though there are important areas of
overlap in the concepts embodied in the two provisions,
the differences can produce different legal consequences. As
stated in Malan v. Lewis, 693 P.2d 661, 670 (Utah 1984),
“The different language of Article I, § 24, the different
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constitutional contexts of the two provisions, and different
jurisprudential considerations may lead to a different result in
applying equal protection principles under Article I, § 24 than
might be reached under federal law.” See also Greenwood v.
City of North Salt Lake, 817 P.2d 816, 820 (Utah 1991).



[5]  For a law to be constitutional under Article I, section
24, it is not enough that it be uniform on its face. What is
critical is that the operation of the law be uniform. A law does
not operate uniformly if “persons similarly situated” are not
“treated similarly” or if “persons in different circumstances”



are “treated as if their circumstances were the same.” 6  Malan



v. Lewis, 693 P.2d 661, 669 (Utah 1984). 7  In State Tax
Commission v. Department of Finance, 576 P.2d 1297, 1298
(Utah 1978), the Court stated:



Equal protection protects against discrimination within a
class. The legislature has considerable discretion in the
designation of classifications but the court must determine
whether such classifications operate equally on all persons
similarly situated.
Thus, whether a classification operates uniformly on all
persons similarly situated within constitutional parameters
is an issue that must ultimately be decided by the judiciary.



By making both the two- and four-year limitations periods
applicable to minors, § 78–14–4(2) of the Malpractice Act not
only treats minors injured by a health care provider *578
categorically differently from minors injured by all other
defendants, but it also treats minors and adults as if they were
situated the same under the law. Minors and adults are not,
however, similarly situated under the law with respect to their
ability to assert a claim for injuries caused by malpractice.
Minors, unlike adults, have no legal capacity to sue. Their
legal incapacity is based on fundamental differences between
adults and minors with respect to their physical, intellectual,
psychological, and judgmental maturity. If the law failed to
recognize those differences, the legal rights of minors could
be exploited unconscionably and the law made an instrument
of oppression as to the legal rights of minors. It follows
that in subjecting minors' malpractice claims to the statute of
limitations, the Act operates in more than a mere regulatory
fashion.



Historically, the law has recognized that special rules are
necessary to protect the legal rights of children. In this and
other states, courts and legislatures have generally conferred
a special status on minors with respect to their legal capacity
to sue and be sued. See generally Rob M. Alston, Note, Utah's



Statute of Limitation Barring Minors From Bringing Medical
Malpractice Actions: Riding Roughshod over the Rights of
Minors? 1992 Utah L.Rev. 929. Because of their lack of
experience, judgment, knowledge, resources, and awareness,
minors cannot effectively assert and protect their legal rights.
That is especially true in the context of medical malpractice
lawsuits with respect to infants who suffer physical, mental,
or emotional injuries that are not apparent and cannot be
discerned or communicated by the infant until he or she
reaches a later stage of development and is more mature.



Since 1852, minors in the Territory and State of Utah have had
no legal capacity to sue. 1876 Compiled Laws of Utah 345;
Utah Code Ann. § 15–2–1 (1992). Today, Rule 17(b) of the
Utah Rules of Civil Procedure recognizes the legal incapacity
of minors by requiring a minor who is a party to a lawsuit
to “appear either by a general guardian or by a guardian ad
litem appointed in the particular case by the court in which



the action is pending.” 8



Although lawsuits asserting a violation of a minor's rights
may be brought by parents, general guardians, or next friends
as guardians ad litem, such persons have no legal duty to
assert or otherwise protect a minor's legal claims. See Scott
v. School Bd., 568 P.2d 746, 747 (Utah 1977); see also
Barrio v. San Manuel Div. Hosp. for Magna Copper Co., 143
Ariz. 101, 692 P.2d 280, 286 (1984) (en banc); Mominee v.
Scherbarth, 28 Ohio St.3d 270, 503 N.E.2d 717, 721 (1986).
If parents and guardians fail to assert a minor's claim because
they are neglectful, unavailable, or disinterested, or because
they have a conflict of interest in filing a lawsuit for the
minor, the minor's legal claim can never be asserted when
a statute of limitations bars the cause of action before the
minor reaches majority. Accordingly, the general rule for over
360 years has been that statutes of limitations are tolled for
minors. Developments in the Law—Statutes of Limitations, 63
Harv.L.Rev. 1177, 1229 (1950).



The purpose of the law in denying minors the legal capacity to
sue is to protect their legal rights. E.g., Doe v. Durtschi, 110
Idaho 466, 476, 716 P.2d 1238, 1248 (1986); In re Davidson's
Will, 223 Minn. 268, 26 N.W.2d 223, 225 (1947); Hunter
v. North Mason High Sch., 12 Wash.App. 304, 529 P.2d
898, 899–900 (1974), aff'd, 85 Wash.2d 810, 539 P.2d 845
(1975). To that same end, courts have typically treated minors
involved in litigation as if they were wards of the court, even
when a minor has an adult representative who appears in court
as a guardian ad litem. E.g., Stone v. Gulf Am. Fire & Cas.
Co., 554 So.2d 346, 361 (Ala.1989); Schierenbeck v. Minor,
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148 Colo. 582, 367 P.2d 333, 334 (1961) (en banc); Severs
v. Country Mut. Ins. Co., 89 Ill.2d 515, 61 Ill.Dec. 137, 139,
434 N.E.2d 290, 292 (1982).



In keeping with that general policy, this Court has, with few
exceptions, been vigilant in protecting minors' legal interests.
Initially, the Court held that mandatory thirty-day *579
notice-of-claim provisions, such as those imposed by statutes
governing claims against municipalities and the state, barred
claims of minors filed more than thirty days after the child's
injury. See Gallegos v. Midvale City, 27 Utah 2d 27, 30–31,
492 P.2d 1335, 1337 (1972); Hurley v. Town of Bingham,
63 Utah 589, 595, 228 P. 213, 215 (1924) (minors' claims
barred for failing to comply with thirty-day notice provision
of statute subjecting municipality to liability for dangerous
sidewalks and streets); Varoz v. Sevey, 29 Utah 2d 158, 160,
506 P.2d 435, 436 (1973) (minor's claim barred by ninety-
day notice provision in tort claims act). However, those cases
were in effect overruled in Scott v. School Board, 568 P.2d
746 (Utah 1977). Scott expressly recognized that because a
minor is not sufficiently mature or knowledgeable to litigate a
legal claim, a minor has no legal capacity to initiate a lawsuit.
Id. at 747. Scott also recognized that a parent has no legal duty
to assert a child's claim on behalf of the child. Id.



The Court indicated in Scott that serious constitutional
issues would be raised if a minor's claim for personal
injuries were held to be barred because a parent or
guardian failed to comply with the statutory thirty-day
notice-of-claim provision. To avoid the constitutional issue,
the Court held that the notice-of-claim provision in the
Governmental Immunity Act, although not technically a
statute of limitations, was tolled by the general statutory
provision that tolled statutes of limitations as to minors' legal



claims. 9  To hold otherwise, the Court stated, would be “a
denial of due process and equal protection.” Id. at 748. The
Court further observed:



A minor is incapable of giving notice by ... virtue of his
minority, nor may he bring an action in his own behalf
while a minor. He simply has no standing by statute and an
action by or against a minor requires the appointment of a
guardian ad litem.



The parents, or natural guardians, have no specific legal
duty to perform and have no responsibility to their minor
off-spring other than their moral obligation.



Consequently, in matters of this kind, when a parent, [or]
natural guardian, fails for one reason or another to give
notice, file suit, or otherwise protect the minor's legal
interests, the minor is left completely without a remedy.
This was undoubtedly one of the prime considerations
which prompted the legislature to toll the statute during
the minority of a claimant against municipalities. Their
reason for not so providing in governmental immunity
cases as we are faced with here is entirely unclear.
However, the general legislative intent to protect the
causes of action is abundantly clear by said amendment
and the specific provision of the general statute of
limitations.



Id. at 747–48; cf. Barrio v. San Manuel Div. Hosp. for
Magna Copper Co., 143 Ariz. 101, 692 P.2d 280, 285–86
(1984) (en banc).



The legality of applying a statute of limitations to the
detriment of a minor's interest came before the Court in a
different context in Szarak v. Sandoval, 636 P.2d 1082 (Utah
1981). The Court held that a statute of limitations was tolled in
an action for paternity and child support brought by a mother
and the Utah Department of Social Services because the child,
even though not a party, was the true party in interest. Id. at
1085; cf. Switzer v. Reynolds, 606 P.2d 244, 249 (Utah 1980)
(tolling statute applied to minor's action for wrongful death).



Thus, the nonuniform operation of the law as to minors
because of § 78–14–4(2) is patent and categorical in two
respects. First, despite the historical exemption of minors'
causes of action from limitations provisions generally, and
despite fundamental differences between minors and adults
with respect to their status in the law, the Act deals with
malpractice claims of minors and adults in exactly the
same manner. Second, the Act discriminates between minors
who are injured by medical malpractice and minors injured
by some other kind of negligence. That discrimination is
not caused by applying different statutes of limitations to
different causes of action; rather, the discrimination is caused
by recognizing a minor's incapacity to sue in one instance but
not in the other.



*580  Whether those discriminations against minors are
constitutional depends on the standard of scrutiny to be
applied in determining whether the classifications further a
legitimate legislative purpose. See Blue Cross & Blue Shield
v. State, 779 P.2d 634, 637 (Utah 1989). Defendants contend
that the appropriate level of scrutiny was established in Allen
v. Intermountain Health Care, Inc., 635 P.2d 30, 32 (Utah
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1981), which applied the rational-basis test of scrutiny in
sustaining the constitutionality of the two-year statute of
limitations in the Malpractice Act, as applied to an adult's
malpractice claim.



[6]  [7]  Under the rational-basis, or least restrictive
standard, a statutory classification is constitutional unless it
has no rational relationship to a legislatively stated purpose
or, if not stated, to any reasonably conceivable legislative
purpose. Greenwood v. City of North Salt Lake, 817 P.2d 816,
820–21 (Utah 1991); Blue Cross & Blue Shield v. State, 779
P.2d 634, 637 (Utah 1989); Mountain Fuel Supply Co. v. Salt
Lake City Corp., 752 P.2d 884, 888 (Utah 1988); J.J.N.P.
Co. v. State, 655 P.2d 1133, 1137 (Utah 1982); Baker v.
Matheson, 607 P.2d 233, 244 (Utah 1979). “A presumption
of constitutionality is extended to statutes ... and that
presumption is sufficient to sustain the constitutionality of a
classification created by the statute unless the classification
creates an invidious discrimination, or bears no rational



relationship to a legitimate state purpose.” 10  J.J.N.P., 655
P.2d at 1138. Moreover, the presumption requires a court to
presume that the classification was intended to further the
legislative purpose. Jones v. State Bd. of Medicine, 97 Idaho
859, 555 P.2d 399, 406, cert. denied, 431 U.S. 914, 97 S.Ct.
2173, 53 L.Ed.2d 223 (1976).



[8]  In Allen, we had no need to speculate as to what
purposes the Malpractice Act was intended to serve because
the purposes were set forth in § 78–14–2. The issue in Allen
was whether a shorter statute of limitations for malpractice
actions than for other personal injury actions was an irrational
means for reducing malpractice insurance premiums and
health care costs and ensuring the availability of health care
services. No evidence was adduced to show the nature of the
relationship of the classification to the stated purpose. The
Court sustained the constitutionality of the classification on
the ground that a shorter statute of limitations was not, a
priori, an irrational means for achieving the purposes of the



Act. 11



Because the statute of limitations in Allen was applied to an
adult's cause of action, the statute acted solely in a procedural
fashion. However, § 78–14–4(2) acts in a substantive manner
because it terminates minors' rights to sue in cases in which
there has been no reasonable opportunity to file a claim.
Although parents or other adults may assert a minor's legal
claim in a timely manner, their failure to do so, whether
because of indifference, neglect, or because the minor's injury
is not apparent or detectable, does not breach any legal duty.



The running of a limitations provision in such circumstances
deprives the minor of any opportunity to assert a cause of
action. See generally Scott v. School Bd., 568 P.2d 746,
747 (Utah 1977); Barrio v. San Manuel Div. Hosp. for
Magna Copper Co., 143 Ariz. 101, 692 P.2d 280, 286 (1984)
(en banc); Strahler v. St. Luke's Hosp., 706 S.W.2d 7, 11
(Mo.1986) (en banc); Mominee v. Scherbarth, 28 Ohio St.3d
270, 503 N.E.2d 717, 721–22 (1986); Nelson v. Krusen, 678
S.W.2d 918, 923 (Tex.1984); Sax v. Votteler, 648 S.W.2d
661, 666 (Tex.1983). Thus, a minor's legal right to a remedy
can be terminated by the Act before the minor reaches his
or her majority and before the *581  minor has a reasonable
opportunity to assert the action. The effect of § 78–14–
4(2) in nullifying § 78–12–36 at the very least implicates a
minor's right to a remedy by due course of law for a personal
injury under Article I, section 11. See Berry v. Beech Aircraft
Corp., 717 P.2d 670, 676 (Utah 1985); Horton v. Goldminer's
Daughter, 785 P.2d 1087, 1094 (Utah 1989); Sun Valley
Waterbeds v. Hughes & Son, Inc., 782 P.2d 188, 193–94
(Utah 1989). Therefore, the holding in Allen does not govern
the constitutionality of either the two-year limitations period
as applied to minors or the standard of scrutiny that should be
applied to § 78–14–4(2).



After Allen was decided, Malan v. Lewis, 693 P.2d 661
(Utah 1984), held that a standard of scrutiny stricter than
the rational-basis standard governed when a discrimination
implicated a right protected by the open courts provision
of Article I, section 11 of the Utah Constitution. In Malan,
the Court stated that in applying Article I, section 24,
it was necessary to distinguish between discriminations
against economic or social interests and discriminations that
implicated rights protected by Article I, section 11. In the
latter instance, a higher standard of judicial scrutiny was
required because two constitutional values must be given due
recognition: (1) the policy underlying the uniform operation
of the laws provision, which militates against arbitrary laws
that favor the interests of the politically powerful over the



interests of the politically vulnerable; 12  and (2) the policy
that a person has a constitutional right to a remedy for an
injury to one's person.



At issue in Malan was the constitutionality of the
Utah Automobile Host–Guest statute, which denied an
automobile guest the right to sue the host for personal
injuries. Because the statute discriminated against the guest's
constitutional right to a remedy under Article I, section
11, the Court applied a heightened-scrutiny standard and
carefully analyzed the reasonably conceivable justifications
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for the statutory classification. The Court concluded that the
justifications were more “fanciful than real” in furthering any
legitimate legislative objective and ruled that “the statutory
classifications and the different treatment given the classes
must be based on differences that have a reasonable tendency
to further the objectives of the statute. If the relationship of
the classification to the statutory objectives is unreasonable or



fanciful, the discrimination is unreasonable.” 13  693 P.2d at
670–71, 673 (citations omitted). Accordingly, the Court held
the host-guest statute unconstitutional under Article I, section
24. Id. at 673; cf. Brown v. Merlo, 8 Cal.3d 855, 106 Cal.Rptr.
388, 506 P.2d 212 (1973).



After Malan, Condemarin v. University Hospital, 775 P.2d
348 (Utah 1989), came before the Court. The issue was
the constitutionality of the Utah Governmental Immunity
Act's $250,000 cap on damages in personal injury suits



against state-owned hospitals. 14  Although the Court held
the cap unconstitutional, no one opinion stated the rationale
of a majority. Justices Durham and Zimmerman held the
damages cap a violation of due process, while Justice Stewart
held it unconstitutional under Article I, section 24. See 775
P.2d 348, 360 (opinion of Durham, J.); 775 P.2d at 366–
69 (Zimmerman, J., concurring in part with Durham, J.);
775 P.2d at 369, 372–74 (Stewart, J., separate opinion).
Notwithstanding the Court's division with respect to the
constitutional basis for the result, a heightened scrutiny of
legislative means and ends was held to be appropriate *582
under Article I, section 24 by both Justices Durham and
Stewart. Id. at 356, 373. Although Justice Zimmerman did
not address the appropriate level of scrutiny under Article
I, section 24, his view of the importance of Article I,
section 11 rights is consistent with applying a heightened
level of scrutiny for purposes of Article I, section 24 when
Article I, section 11 rights are implicated by a discriminatory



classification. 15



With respect to the appropriate standard of scrutiny that
should be applied in Article I, section 24 cases involving a
right protected by Article I, section 11, Justice Durham stated:



Other courts have applied a heightened
standard of equal protection scrutiny
to statutes limiting recovery rights in
the medical malpractice area. Some
courts have characterized their review
as one at an intermediate level,
and some have referred to it as a
“realistic” review under the rational



basis standard. Both approaches,
however, involve a real and thoughtful
examination of legislative purpose
and the relationship between the
legislation and that purpose. In the
present case, the legislature has not
only limited recovery, but it has
also extended partial governmental
immunity to restrict rights which
existed at common law. Therefore, I
would apply a heightened standard of
review under equal protection.



Condemarin, 775 P.2d at 356 (citations omitted). 16  Also,
with respect to the appropriate standard of scrutiny to be
applied in Article I, section 24 cases implicating Article I,
section 11, Justice Stewart clarified the Court's holding in
Malan:



[T]he Court in Malan also made clear that the great
latitude allowed the Legislature in making classifications
under the minimal scrutiny standard is not appropriate
when a constitutional right is discriminated against. Nor
should the Court indulge highly speculative hypotheses
as to a statute's purpose in applying the presumption of
constitutionality.



The appropriate standard, in my view, has more bite
than the minimum scrutiny standard but does not
purport to require the Legislature to find the least
restrictive manner of furthering its purpose. But neither
does it allow, on the other hand, such wide latitude
as to virtually abandon judicial review. The statutory
classifications must be reasonable, and the statute
that creates the classification must in fact reasonably
and substantially further the legislative purpose. The
determination of reasonableness must take into account
the extent to which the constitutional right—in this case
the right to sue for a full recovery under Article I, section
11—is diminished and the extent to which the burden
imposed actually furthers the legislative goals, as well as
the importance of those goals.



775 P.2d at 373 (citations omitted).
[9]  In sum and in elaboration of the above, we hold



that a statutory classification that discriminates against a
person's constitutionally *583  protected right to a remedy
for personal injury under Article I, section 11 is constitutional
only if it (1) is reasonable, (2) has more than a speculative
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tendency to further the legislative objective and, in fact,
actually and substantially furthers a valid legislative purpose,
and (3) is reasonably necessary to further a legitimate
legislative goal. See Malan, 693 P.2d at 670–71; see also
Condemarin, 775 P.2d at 352 (Durham, J.); Id. at 373
(Stewart, J.); Mountain Fuel Supply Co. v. Salt Lake City
Corp., 752 P.2d 884, 890 (Utah 1988).



Our holding that the heightened-scrutiny standard governs
the manner in which Article I, section 24 is applied when
Article I, section 11 rights are implicated is supported by the
rulings of other courts with respect to medical malpractice
statutes and the effect of those statutes on the right to recover
for negligently inflicted injuries. E.g., Coburn v. Agustin,
627 F.Supp. 983, 991–95 (D.Kan.1985); Kenyon v. Hammer,
142 Ariz. 69, 688 P.2d 961, 975 (1984); Farley v. Engelken,
241 Kan. 663, 740 P.2d 1058, 1063–65 (1987); Carson v.
Maurer, 120 N.H. 925, 424 A.2d 825, 830 (1980); Arneson v.
Olson, 270 N.W.2d 125, 132–33 (N.D.1978); Hoem v. State,
756 P.2d 780, 784–85 (Wyo.1988) (Thomas, J., specially
concurring) (concurring opinion constituted a plurality of the
court with respect to this issue).



In addition, it is pertinent to note that the United States
Supreme Court has applied a stricter standard of scrutiny
in a number of federal equal protection cases involving the
rights of children, although none involved a state medical
malpractice act. Plyler v. Doe, 457 U.S. 202, 223–24, 102
S.Ct. 2382, 2398, 72 L.Ed.2d 786 (1982); Lalli v. Lalli, 439
U.S. 259, 268, 99 S.Ct. 518, 524, 58 L.Ed.2d 503 (1978);
Trimble v. Gordon, 430 U.S. 762, 767, 97 S.Ct. 1459, 1463,
52 L.Ed.2d 31 (1977); Weber v. Aetna Casualty & Sur. Co.,
406 U.S. 164, 172, 176, 92 S.Ct. 1400, 1405, 1407, 31
L.Ed.2d 768 (1972); see also Levy v. Louisiana, 391 U.S. 68,
71, 88 S.Ct. 1509, 1511, 20 L.Ed.2d 436 (1968).



III. WHETHER DISCRIMINATORY LIMITATIONS
ON MALPRACTICE CLAIMS OF MINORS



WILL REDUCE THE COST OF HEALTH CARE



[10]  Whether the Malpractice Act's discrimination against
minors substantially and actually furthers the legislative
purposes and objectives stated in § 78–14–2 and is reasonably
necessary to achieve those ends is the issue we now



address. 17



During part of the 1970s and 1980s, medical
malpractice insurance premiums across the country escalated



significantly, and in some instances, dramatically. Those
increases and their effects on the medical profession caused
what is often referred to as the medical malpractice crisis.
The cause of increased malpractice insurance premiums was
widely attributed to significant increases in the number of
malpractice lawsuits filed against physicians and hospitals
and the size *584  of damages awards by juries. Although
it was well-established that malpractice insurance premiums
had substantially increased, the evidence for the asserted
causes was largely anecdotal.



Initially, little effort was made to investigate empirically the
real causes of the malpractice insurance crisis. The medical
profession and the insurance industry blamed malpractice
lawsuits, and as a result, “tort reform” legislation was
enacted in a number of states. See Howard A. Learner,
Restrictive Medical Malpractice Compensation Schemes:
A Constitutional “Quid Pro Quo” Analysis to Safeguard
Individual Liberties, 18 Harv.J. on Legis. 143, 148 (1981).
The constitutionality of the legislation was at first sustained
by courts on the unrebuttable presumption that a factual basis
existed for the proposition that the malpractice crisis was
caused by a large increase in the number of malpractice
lawsuits filed and in the size of judgments against physicians
and hospitals. See id. at 158–60 and cases cited therein. But
see Jones v. State Bd. of Medicine, 97 Idaho 859, 555 P.2d
399, cert. denied, 431 U.S. 914, 97 S.Ct. 2173, 53 L.Ed.2d
223 (1976); Wright v. Central Du Page Hosp. Ass'n, 63 Ill.2d
313, 347 N.E.2d 736 (1976).



In time, however, the presumed causes of the “malpractice
crisis” were challenged, as was the efficacy of the legislative
responses. Robert B. McKay, Rethinking the Tort Liability
System: A Report From the ABA Action Commission,
32 Vill.L.Rev. 1219, 1220 (1987); see also Mominee v.
Scherbarth, 28 Ohio St.3d 270, 503 N.E.2d 717, 725–
26 (1986) (Celebrezze, C.J., concurring). After assessing
the factual basis for the so-called malpractice crisis and
the legislative findings supporting tort reform legislation,
a number of courts held that the crisis did not warrant
restricting the rights of individuals injured by malpractice.
See Kenyon v. Hammer, 142 Ariz. 69, 688 P.2d 961,
976–79 (1984); Arneson v. Olson, 270 N.W.2d 125, 136
(N.D.1978); Mominee v. Scherbarth, 28 Ohio St.3d 270, 503
N.E.2d 717, 721 (1986); Boucher v. Sayeed, 459 A.2d 87



(R.I.1983). 18  In some cases, entire malpractice acts were
held unconstitutional. See, e.g., Carson v. Maurer, 120 N.H.
925, 424 A.2d 825 (1980); Arneson v. Olson, 270 N.W.2d
125, 137–38 (N.D.1978). In addition, as Justice Durham
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stated in her opinion in Condemarin, 775 P.2d at 361–62,
“[A] substantial majority of courts addressing damages limits
in medical malpractice statutes have invalidated those limits,
usually on equal protection grounds, but also occasionally
under a due process rubric.” See, e.g., Coburn v. Agustin, 627
F.Supp. 983, 997 (D.Kan.1985) (equal protection); Waggoner
v. Gibson, 647 F.Supp. 1102, 1107 (N.D.Tex.1986) (equal
protection and due process); Wright v. Central Du Page
Hosp. Ass'n, 63 Ill.2d 313, 347 N.E.2d 736, 743 (1976)
(special legislation in violation of state constitution); Kansas
Malpractice Victims v. Bell, 243 Kan. 333, 757 P.2d 251
(1988) (statute violated right to jury trial and right to
remedy by due process of law); Farley v. Engelken, 241
Kan. 663, 740 P.2d 1058, 1068 (1987) (equal protection);
Carson v. Maurer, 120 N.H. 925, 424 A.2d 825, 838 (1980)
(equal protection); Arneson v. Olson, 270 N.W.2d 125, 136
(N.D.1978) (equal protection); Simon v. St. Elizabeth Medical
Ctr., 355 N.E.2d 903, 906–07 (Ohio Ct. Common Pleas
1976) (equal protection); Baptist Hosp. of Southeast Tex.,
Inc. v. Baber, 672 S.W.2d 296, 298 (Tex.Ct.App.1984) (equal
protection); cf. Smith v. Department of Ins., 507 So.2d 1080,
1088–89 (Fla.1987) (due process and right to trial by jury);
Jones v. State Bd. of Medicine, 97 Idaho 859, 555 P.2d 399,
416 (Idaho), cert. denied, 431 U.S. 914, 97 S.Ct. 2173, 53
L.Ed.2d 223 (1976) (remanding for factual determination on
whether medical malpractice crisis actually existed); Lucas
v. United States, 757 S.W.2d 687, 691–92 (Tex.1988) (due
process); Hoem v. State, 756 P.2d 780, 784 (Wyo.1988)
(equal protection). But see Johnson v. St. Vincent Hosp., Inc.,
273 Ind. 374, 404 N.E.2d 585 (1980) (upholding limitations
under both due process and equal protection analyses).



When the Utah Health Care Malpractice Act was enacted,
there was evidence before the Legislature that other states
had experienced significant increases in the number of *585
malpractice lawsuits and the size of verdicts. However, there
was no evidence of increased malpractice lawsuits or of
greater verdicts in Utah. In enacting the Malpractice Act, the
Legislature relied on evidence contained in a 1976 report
of the Utah Office of Legislative Research entitled Medical
Malpractice Insurance Problems [hereinafter Report to the
41st Legislature or the Report]. We take judicial notice of
the Report pursuant to Rule 201(b) of the Utah Rules of



Evidence. 19



The Report stated that in Utah, during the two and one-
half years preceding the enactment of the Malpractice Act
in 1976, only twelve malpractice lawsuits were tried or
otherwise disposed of in the Third Judicial District of



Utah. 20  Report to the 41st Legislature, at 21. Only one
of those twelve cases involved a minor plaintiff, and only
one resulted in a judgment for the plaintiff for $10,039.82.
Id. at 21, 33–35. The Report also stated that from 1972
through 1974, the number of malpractice claims against the
three largest medical malpractice insurance liability carriers
in Utah had actually decreased. Id. at 10, 12. Although
the Report concluded that malpractice insurance premiums
had increased dramatically and that malpractice lawsuits
and the size of malpractice verdicts had increased in some
other states and nationwide, the Report did not indicate that
increases in malpractice insurance premiums and the rising
cost of medical care generally were attributable to medical
malpractice lawsuits brought in Utah.



When the malpractice bill reached the floor of the Utah House
of Representatives, Representative Franklyn B. Matheson
made a motion on the floor of the House to strike the findings



in the first paragraph of § 78–14–2 21  that “the number of
suits and claims for damages and the amount of judgments
and settlements arising from health care has increased greatly
in recent years [and because] of these increases the insurance
industry has substantially increased the cost of medical
malpractice insurance.” Representative Matheson stated that
based on the facts presented in the Report of the Office of
Legislative Research, the statutory findings were not true with
respect to Utah; in fact, he stated the evidence showed that
there had been a decrease in medical malpractice claims in
Utah. He made clear that whatever the case was in California
and the nation as a whole, the Utah experience was different:



Mr. Speaker, ... the language as it's presently stated reads
“The Legislature finds” and this is a finding by this body,
“and declares that the number of suits and claims for
damages and the amount of judgments and settlements
arising from health care has increased greatly in recent
years.” Now, Mr. Speaker, that may be the case on
a national basis, but from the information that's been
furnished to us from the interim committee study, that
certainly is not the case or doesn't appear to be the case
locally ... in the State of Utah, and I refer you to page
21 of the report in relation to court experience, and this
would now be talking about suits, and the statement is made
“Through limited research it was found that high damage
awards by courts are not common in Utah.” Then it goes
on to say that from January '73 to July 1975 only 12 suits
were found in examining the records of the district courts
and in only one of those cases ... was there a judgment in
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favor of the plaintiff. Now, that does not sound to me as if
there's been some type of an extreme problem in the State
of Utah in relation to malpractice suits. And then, again,
as to claims, if you look at page 10 of the report, that's
charts 4, 5 and 6, you see that, in fact, insofar as the three ...
*586  primary companies writing this type of insurance in



our state, Aetna Life, there's actually been a decrease in
claims from '72 to '73, we don't have the figures for '74 and
'75. The same thing with USF & G from '72 through '74,
and the same thing with St. Paul Fire & Marine Insurance
Company from '72 through '74. And so, in fact, it doesn't
appear that the claims have been increasing, but in fact
have been decreasing. Now, there is obviously an increase
in the severity of some of the claims and the amount of
some of the claims, but I would suggest that may very
well be related to the increase of medical costs and not
a cause of increased medical costs. Now, finally, fellow
legislators, ... my argument is that this statement [in § 78–
14–2] is apparently based upon nationwide experience. If
you look on page three of your report, and this is a quote
from Mr. Parker who is one of the members of the advisory
committee that worked on this problem, he said “Utah is
being penalized as the result of being subject to national
experience.” Now, I just don't want any misunderstanding
in the preamble of this Bill that the primary reason for
this is because of increased claims and judgments in the
State of Utah. We could also list numerous other things
if we wanted to do so. In connection with what has been
reported in the newspapers, and we've all seen the polls as
to perhaps deterioration in somewhat of the doctor/patient
relationship.



....



... We discovered that when I sat on a medical
malpractice advisory committee many years ago, ... that
the doctors were concerned about defensive medicine.
But my suggestion to you and my case is that this is
because of nationwide experience and not because of
any local increase or suit-conscious, litigation-conscious
concern. If you will look on page three in your report,
it states very clearly, ... “the causes of this problem, the
two major causes” it indicates what they are[,] then it
says “this is nationwide experience as reported by the
American Medical Association.” I attended a medical
malpractice conference in an adjoining state here on
a legislative assignment, the representatives from all
the western states except California, and the consensus
seemed to be that we unfortunately are involved, in
most of the western states, in paying the price for some



bad experience in one particular state, the State of



California. 22



*587  Transcript of Discussion and Vote in Utah House of
Representatives on H.B. 35 (Jan. 30, 1976) (emphasis added).
Representative Matheson's motion to delete the legislative
findings in § 78–14–2 was defeated, but no one disputed
the correctness of his statements. Indeed, Representative
Lorraine Johnson stated that “Utah is caught in the precarious
position of subsidizing other states who have brought about
a high malpractice case rate whereas Utah has a low
malpractice rate.” Id.



A study conducted by the National Association of Insurance
Commissioners (NAIC) generally supports the findings



in the Report to the 41st Legislature. 23  National Ass'n
of Comm'rs, Malpractice Claims, Final Compilation:
Medical Malpractice Closed Claims, 1975–1978 (Sept. 1980)
[hereinafter NAIC Report]. That study surveyed all medical
malpractice claims (not lawsuits) on a nationwide basis
from 1975 to 1978, roughly the same period of the alleged
malpractice crisis that motivated passage of the Act. The
study was funded by the insurance industry and was based
on information from the malpractice case files of insurance
carriers. The NAIC Report indicated that in Utah from 1975
to 1978, a total of 237 malpractice claims, or an average
of 79 claims per year, were filed against Utah physicians.
Only 84 of those claims, or an average of 28 per year,
resulted in payments of any kind to claimants, and only four
payments exceeded $100,000. The total paid out on these
claims was $1,813,452, an average of $21,589 per paid claim
or an average of $7,652 per claim made, whether or not
paid. Id. The number of minors' claims filed against insurance
companies for malpractice in Utah was not significant. Only
seventeen, 7.25 percent of total claims filed, were claims
made for minors. Of those claims, only nine were paid. The
average time lapse between an injury to a minor and the filing



of a claim was twelve months. 24  Id. at 115.



The Legislature's “findings” in § 78–14–2 wholly ignored the
existence of any other causes for the dramatic increases in
health care costs, even though the Utah medical profession
itself has, since the enactment of the Malpractice Act,
recognized that other causes had a much greater effect in
increasing the costs of health care. In a document entitled
Medical Care Cost Containment Proposals prepared by the
Utah State Medical Association and adopted by its House of
Delegates in March 1984, the causes of increased health care
costs for 1974 through 1982 were identified as:



(a) General inflation 59%
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(b)
 



Medical care inflation (over and above general inflation)
 



11%
 



(c)
 



An increasing population
 



8%
 



(d)
 



Other factors including modern medical care financing, the effect of
governmental health programs, an increasing aging population, new
technology, and the legal climate
 



22%
 



Thus, the dominant causes of increased health-care costs were
factors other than increased malpractice insurance premiums.
Although we do not know exactly to what extent malpractice
lawsuits and insurance premiums contributed to increased
health-care costs, we do know that they were a fraction of
the 22% attributed to the other factors and an even smaller
fraction of the total causes. Furthermore, there is evidence
that notwithstanding the “tort reform” legislation enacted
in the 1970s, malpractice premiums have continued to rise,
while the ratio of physicians' malpractice insurance costs to
physicians' incomes nationally has not changed significantly.
Glen O. Robinson, The Medical Malpractice Crisis of the
1970s:  *588  A Retrospective, 49 Law & Contemp.Probs.
5, 31 (1986). The ratio has remained at about 1% of total
health-care spending since 1976. Mominee v. Scherbarth, 28
Ohio St.3d 270, 503 N.E.2d 717, 725 (1986) (concurring
opinion) (citing Stephen Zuckerman, Christopher F. Koller,
& Randall R. Bovbjerg, Information on Malpractice: A
Review of Empirical Research on Major Policy Issues, 49
Law & Contemp.Probs. 85 (1986)).



In sum, the dramatic increases in medical malpractice
insurance premiums and the increased costs of health care
were not caused by significant increases in malpractice
lawsuits or claims in Utah, by either adults or minors, or
by significant increases in the size of jury verdicts. The
legislative means for solving the insurance problem by cutting
off the malpractice claims of minors simply does not further
the legislative objective. Therefore, applying the standard of
scrutiny required under Article I, section 24 set out above,
we hold that the nonuniform application of the limitations
provisions in the Malpractice Act to minors' malpractice
claims does not actually and substantially further the policy of
curbing and reducing malpractice premiums and of ensuring
reasonably priced health-care services to the people of Utah
and is not necessary to accomplish those ends.



Furthermore, even if there were evidence of significantly
increased malpractice lawsuits or increased jury verdicts in
Utah, that would not be a legitimate basis for discriminating



against the malpractice claims of minors. 25  And even if we



were to assume that increased minors' malpractice claims
increased malpractice insurance premiums and costs of health
care to some extent, that would not justify shifting the costs
of malpractice injuries from health-care providers to injured
children and their caretakers. We agree with and adopt what
the Supreme Court of Missouri stated in Strahler v. St. Luke's
Hospital, 706 S.W.2d 7, 11 (Mo.1986):



[W]e fully appreciate the legislative purpose intended by
[the medical malpractice limitations statute], and we are
unwilling to denominate it as being illegitimate, but we
think the method employed by the legislature to battle
any escalating economic and social costs connected with
medical malpractice litigation exacts far too high a price
from minor plaintiffs like Carol Strahler [the plaintiff in
this case] and all other minors similarly situated. For minor
plaintiffs like Carol Strahler, the cure selected by the
legislature would prove no less pernicious than the disease
it was intended to remedy.



Although it is not critical to our holding in this case, we
note that there is respected authority for the proposition
that a significant cause of dramatically increased malpractice
insurance premiums was the cyclical pricing and investment
practices of insurance companies. During certain periods,
insurance companies set premiums at unrealistically low rates
for the purpose of acquiring new business and increasing
their revenues so that additional funds could be invested.
Later, to offset the unrealistically low rates, higher rates were
charged. Such cyclical pricing, which has little to do with
malpractice claims and lawsuits, has been an important factor
in the malpractice insurance premium crisis. Professor Robert
B. McKay described insurance industry pricing practices and
investment policies:



In recent decades the property/casualty portions of the
insurance industry have engaged in more or less violent
cyclical *589  swings of boom and bust, profitability and
loss. For example, in the medical malpractice “crisis” of the
mid–1970s, the insurance companies were receiving low
returns on their investments while payments for medical
malpractice claims were increasing rapidly. Accordingly,
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and not surprisingly, the companies raised their rates
dramatically, prompting startled protests from the health
care services, particularly medical doctors. As a result
of the complaints of the powerful medical profession,
many states adopted legislation designed to reduce the
recoveries and thus to influence a downturn in rates. Much
of the legislation was ill-conceived, or at least did not
perform as intended. But the “crisis” subsided, probably
for two reasons. Most important was the fact that in
the late 1970s and early 1980s interest rates began their
dramatic climb, which permitted the insurance carriers
to recoup their liability payouts with income from their
investments of premium income. Accordingly, further rate
increases became unnecessary, and even some reductions
were possible. Secondarily, even where rates were not
reduced to their former low levels, doctors adjusted to the
higher rates as a cost of business that was comfortably
passed on to their patients.



In the early 1980s, with interest rates at the highest level
in memory, insurance companies prospered, and to some
extent the favorable income statistics were passed on to
customers in rates that did not reflect the cost of risk
insurance, but were unrealistically low because of the
hugely favorable investment climate.



This more or less euphoric state of affairs, momentarily
favorable to insurers and insureds (however unfortunate
for the economy as a whole) was not destined to last.
As the economy more or less righted itself and interest
rates declined to less than 10 percent, the property/casualty
insurance industry began to suffer losses, sometimes
severe, for two reasons. The artificially low rates that had
been offered to attract premiums to be invested for high
returns, now provided insufficient investment income to
meet actuarially predictable losses.



....



... What is difficult to determine is the extent to which the
earlier rates were “too low” and the extent to which the
increases pushed them “too high.” Insurance companies
have never been notably forthcoming with their official
records or statements of profitability. However scanty the
records, this much at least seems supportable: the insurance
industry (especially the property/casualty branch) had
some bad years between 1983 and 1985, but did much
better, perhaps spectacularly so, from 1985 to 1987.



Robert B. McKay, Rethinking the Tort Liability System: A
Report From the ABA Action Commission, 32 Vill.L.Rev.
1219, 1219–21, 1221 (1987) (citations omitted).



IV. CONCLUSION



In conclusion, we hold § 78–14–4(2) unconstitutional under
Article I, section 24 of the Utah Constitution. As a result,
§ 78–12–36 operates to toll both the two-year statute of
limitations and the four-year statute of repose found in § 78–
14–4(1) of the Malpractice Act.



By way of clarification, we add that we do not hold that the
Legislature can never enact a statute of limitations that runs
against minors' claims before the age of majority is reached.
In this case, the right of a minor who is injured at birth is
placed in particular jeopardy because the injury may not be
detectable until after the limitations periods have expired.
When a child is older, there is a greater probability that the
existence and full extent of early injuries will become known.
Even then, however, a minor has no legal capacity to sue,
but if procedures were adopted that assured that a minor's
legal claim could be litigated notwithstanding the neglect,
abandonment, or indifference of parents or caretakers, a
statute of limitations applicable to minors' claims might
then be more procedural than substantive and could possibly
constitutionally bar a minor's claim filed after the statute of
limitations had run.



Most parents do, of course, act in a vigilant manner with
respect to their children's claims. Indeed, parents often have
a monetary *590  self-interest in asserting a legal claim for a
child. Nevertheless, the law must guard the rights of children,
many of whom, unfortunately, live in families where attention
to a child's needs may be wanting. As we recognized in Scott



v. School Board, 568 P.2d 746 (Utah 1977), the possibility
that a child's rights may be lost through a parent's or another
caregiver's neglect, indifference, or abandonment is too great
for the law to ignore.



We are, of course, aware that the affairs of life must go
on and that resolution of disputes cannot always wait until
children grow up. Estates must be settled, property titles must



be cleared to maintain the alienability of property, 26  and
other affairs must be concluded so that life's affairs are not
frozen until a minor reaches majority. To serve those ends and
to protect minors' rights, the law must provide minors with a
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reasonable opportunity to have their legal claims adjudicated.
Perhaps the Legislature can provide a means that adequately
protects the claims of minors short of keeping all such claims



viable until minors reach the age of majority. 27



The judgments in both cases are reversed and remanded for
further proceedings.



HOWE, A.C.J., and DURHAM, J., concur.



ZIMMERMAN, Justice, concurring in the result:
I join in the result reached by the majority opinion. However,
I do not base my decision on the uniform operation of laws
provision in article I, section 24 of the Utah Constitution as
does the majority, but on article I, section 11, the open courts
provision. Both grounds were argued by the parties, but here,
as in Condemarin v. University Hospital, 775 P.2d 348, 366
(Utah 1989) (Zimmerman, J., concurring in part), I find no
reason to reach the uniform operation of laws provision when
the right at issue is plainly one protected by article I, section
11. In this respect, I adhere to my position in Condemarin
and employ the substantive due process analysis of Berry v.
Beech Aircraft Corp., 717 P.2d 670, 677 (Utah 1985), that is



appropriate to article I, section 11 claims. 1



*591  As to the basis of my decision today, the legislature has
effectively enacted a statute of repose for minors in medical
malpractice cases. As the majority points out, the statutes at
issue here require a minor to bring an action within two, or at
a maximum, four, years after the malpractice injury. But since
a minor has no legal, and ordinarily no actual, ability to bring
an action, even though he or she owns the cause of action, the
net effect of the statute is to deprive the minor of the cause of
action before the minor is legally entitled to assert it. Cf. Scott
v. School Bd. of Granite Sch. Dist., 568 P.2d 746 (Utah 1977).



Because the legislation at issue operates as a statute of
repose for minors and drastically limits a minor's right to a
substantive “remedy by due course of law” for “an injury done
to him [or her] in his [or her] person, property or reputation,”
Utah Const. art. I, § 11, the legislation's constitutionality must
be tested under the settled open courts standards of Berry and
its progeny. See, e.g., Horton v. Goldminer's Daughter, 785
P.2d 1087 (Utah 1989); Sun Valley Water Beds v. Hughes
& Son, 782 P.2d 188 (Utah 1989). Those standards are as
follows:



First, section 11 is satisfied if the law [limiting one's
right to remedy] provides an injured person an effective
and reasonable alternative remedy “by due course of law”
for vindication of his [or her] constitutional interest. The
benefit provided by the substitute must be substantially
equal in value or other benefit to the remedy abrogated in
providing essentially comparable substantive protection to
one's person, property, or reputation, although the form of
the substitute remedy may be different.



Second, if there is no substitute or alternative remedy
provided, abrogation of the remedy or cause of action may
be justified only if there is a clear social or economic
evil to be eliminated and the elimination of an existing
legal remedy is not an arbitrary or unreasonable means for
achieving the objective.



Berry, 717 P.2d at 680 (citations omitted), quoted in Sun
Valley Water Beds, 782 P.2d at 191–92.



It should be added that under our article I, section 11 cases,
when we have found a statute to limit a right protected by
the open courts provision, we have, de facto, shifted from
a presumption that the limiting statute is constitutional to
a presumption that the statute is unconstitutional, placing
the burden to show that the Berry test is satisfied upon
those seeking to uphold the challenged statute. This shift of
presumption can be seen from a careful reading of Berry, Sun
Valley Water Beds, and Horton, cases from which no member
of the present court dissented, and in Justice Durham's and
my open courts analysis in Condemarin. I suggested in
Condemarin that this shift of presumption be stated openly,
775 P.2d at 368 (Zimmerman, J., concurring in part); accord
Horton, 785 P.2d at 1096 (Zimmerman, J., concurring, joined
by Durham, J.), and I repeat that suggestion again today.



In the instant case, a straightforward article I, section 11
analysis leads easily to the conclusion that this statute, like
those addressed in Berry, Sun Valley Water Beds, and Horton,
is unconstitutional. First, the statutes in question provide no
real alternative remedy to the right of the minor to sue after
majority, which was the common law antedating statehood.
The statutes' defenders contend that an adequate substantive
remedy is provided by the fact that a minor's parent can be
appointed guardian ad litem and that a parent has a natural
interest in seeing that the child's legal rights are vindicated. As
an initial matter, the statutes at issue provide no alternative or
substitute remedy for the one taken away. But even if *592
the existence of a de facto alternative or substitute would
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satisfy the requirements of article I, section 11, the facts of
the two cases before us are profound proof that the asserted
de facto substitute of relying on a parent to protect the minor's
interest is not “essentially comparable substantive protection”
for the child's ability to bring his or her own action after
obtaining majority.



Moving to the second analytical element of Berry, in the
absence of an adequate substitute or alternative remedy, the
proponents of the legislation limiting article I, section 11
rights must show that “there is a clear social or economic
evil to be eliminated and [that] the elimination of an existing
legal remedy is not an arbitrary or unreasonable means
for achieving the objective.” 717 P.2d at 680. Here, as
in the analogous situation in Condemarin, the legislation's
supporters have not carried their burden of proof. As the
majority opinion demonstrates, the justifications advanced
for the legislature's severe abridgement of the right of this
narrow category of potential plaintiffs to bring their actions
for actual injuries suffered are speculative, to put it charitably.



The defenders of this legislation certainly have not shown
that the effective elimination of the minor's legal right to sue
for medical malpractice is a reasonable, nonarbitrary means
for lowering medical malpractice premiums in Utah. Absent
such a showing, they have failed to rebut the presumption of
unconstitutionality that attaches to legislation that so severely
limits a common law right of action protected by article I,
section 11.



For the foregoing reasons, I concur in the decision of the
majority to strike down section 78–14–4(2) to the extent that
it applies to minors.



HALL, C.J., concurs in the concurring opinion of
ZIMMERMAN, J.



All Citations



867 P.2d 572



Footnotes
1 Utah Code Ann. § 78–14–4 of the Malpractice Act provides:



(1) No malpractice action against a health care provider may be brought unless it is commenced within two years
after the plaintiff or patient discovers, or through the use of reasonable diligence should have discovered the injury,
whichever first occurs, but not to exceed four years after the date of the alleged act, omission, neglect or occurrence,
except that:
(a) In an action where the allegation against the health care provider is that a foreign object has been wrongfully
left within a patient's body, the claim shall be barred unless commenced within one year after the plaintiff or patient
discovers, or through the use of reasonable diligence should have discovered, the existence of the foreign object
wrongfully left in the patient's body, whichever first occurs; and
(b) In an action where it is alleged that a patient has been prevented from discovering misconduct on the part of a
health care provider because that health care provider has affirmatively acted to fraudulently conceal the alleged
misconduct, the claim shall be barred unless commenced within one year after the plaintiff or patient discovers, or
through the use of reasonable diligence, should have discovered the fraudulent concealment, whichever first occurs.
(2) The provisions of this section shall apply to all persons, regardless of minority or other legal disability under
section 78–12–36 or any other provision of the law....



(Emphasis added.)



2 After this action was commenced, Patrick Meehan died from complications arising out of the injuries he sustained at birth.



3 In neither case have plaintiffs briefed the state or federal due process issues or the federal equal protection issue.



4 The effect of the four-year repose period differs with respect to causes of action that accrue before and after the four-
year period. The statute of repose shortens the statute of limitations as to causes of action that accrue before the repose
period expires. For example, when knowledge of the injury is acquired more than two years but less than four years after
the act of malpractice, the repose period shortens the time in which a known action must be filed to less than the two-year
statute of limitations. Thus, the nearer the end of the four-year period one acquires knowledge of the injury, the shorter
the time one has to file an action. Conceivably one could be required under the statute to file an action the same day one
learned of it. That might well raise significant constitutional problems. Wilson v. Iseminger, 185 U.S. 55, 22 S.Ct. 573, 46
L.Ed. 804 (1902); Toronto v. Sheffield, 118 Utah 460, 222 P.2d 594 (1950).



5 There are, however, two exceptions to the statute of repose. Section 78–14–4(1)(a) and (b) of the Act excepts cases
involving fraudulent concealment and cases involving foreign objects left inside patients.
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6 All laws, either explicitly by their terms or implicitly by exclusion from the scope of the law, create legal classifications.
Justice Wolfe stated in State v. Mason, 94 Utah 501, 507, 78 P.2d 920, 923 (1938):



Of course, every legislative act is in one sense discriminatory. The Legislature cannot in one act legislate as to
all persons or all subject matters. It is inclusive as to some class or group and as to some human relationships,
transactions, or functions and exclusive as to the remainder. For that reason, to be unconstitutional the discrimination
must be unreasonable or arbitrary. A classification is never unreasonable or arbitrary in its inclusion or exclusion
features so long as there is some basis for the differentiation between classes or subject matters included as
compared to those excluded from its operation, provided the differentiation bears a reasonable relation to the
purposes to be accomplished by the act.



7 Malan held Utah's automobile host-guest statute, which barred guest passengers in an automobile from suing host
drivers, unconstitutional because the statute did not operate uniformly as to automobile guests. The Court held that
the classifications of automobile guests who could and could not sue were unreasonably discriminatory and that the
classifications did not actually further any conceivable legitimate legislative purpose. Malan, 693 P.2d at 672.



8 Utah Code Ann. § 15–2–1 defines unemancipated minors as unmarried persons under the age of eighteen.



9 Utah Code Ann. §§ 63–30–12, –13.



10 It is true, of course, that all statutes are presumed to be constitutional. In the area of equal protection, however, the term
“presumption of constitutionality” frequently has a more specific meaning. When the legislative purpose is not specifically
stated in the challenged act, a court presumes that the act was based on legitimate purposes and that the classifications
had a reasonable factual basis. See generally Malan v. Lewis, 693 P.2d 661 (Utah 1984).



11 The two-year statute of limitations as applied to an adult plaintiff is procedural, not substantive, in nature, and the
legislative prerogative is therefore great. See generally Toronto v. Sheffield, 118 Utah 460, 222 P.2d 594 (1950). Thus,
irrespective of the validity of the factual basis for the “malpractice crisis,” the two-year limitations period as applied to
adults is not an unreasonable discrimination.



12 The uniform operation of the laws provision, like the equal protection provision in the federal constitution, rests in part
on the proposition that “the principles of law which officials would impose upon a minority must be imposed generally.”
Railway Express Agency, Inc. v. New York, 336 U.S. 106, 112, 69 S.Ct. 463, 466, 93 L.Ed. 533 (1949) (Jackson, J.,
concurring). Indeed, the Utah Constitution declares that the equal protection of the law is essential to a free society. See
Utah Const. art. I, § 2.



13 Malan did not adopt the federal equal protection analytical framework that applies one of three levels of scrutiny,
depending on the nature of the interest discriminated against. See Malan, 693 P.2d at 674 n. 17; accord Mountain Fuel
Supply Co. v. Salt Lake City Corp., 752 P.2d 884, 888–90 (Utah 1988).



14 The Court held that the operation of a state-owned hospital was not a governmental function protected by governmental
immunity and that the plaintiff therefore had a right to a remedy as protected by Article I, section 11.



15 Justice Zimmerman's view with respect to the appropriate level of scrutiny under Article I, section 24 seems to be implicit
in his view that legislative action trenching on Article I, section 11 rights must be given “careful scrutiny”:



Because the interests at stake are specifically protected by the constitution, the presumption of validity that normally
attaches to legislative action must be reversed once it is shown that the enactment under scrutiny does, in fact,
infringe upon the interests enumerated in article I, section 11. The burden then is upon the proponents of the
legislation's validity to demonstrate that its restrictions on those rights are carefully drawn and supported by weighty
considerations. And in weighing the proffers of the legislation's defenders, we should not use as our analytical model
the permissive and perfunctory standard of reasonable relation advocated by the appellees and the dissenters.
Instead, we should give the legislation and its justifications careful scrutiny to assure that redress of legally cognizable
injuries is not unreasonably impaired.



Condemarin, 775 P.2d at 368 (citations omitted). See also Mountain Fuel Supply Co. v. Salt Lake City Corp., 752 P.2d
884 (Utah 1988), an opinion authored by Justice Zimmerman that applied Article I, section 24 in a case that did not
implicate Article I, section 11 rights. In that case, he pointed out that even the least restrictive standard of scrutiny,
the rational-basis test, has, in some cases, been applied somewhat more strictly under Article I, section 24 than would
have been applied under federal equal protection. Id. at 889–90.



16 Justice Durham applied this same standard under her state due process analysis.



17 Section 78–14–2 of the Malpractice Act states:
The legislature finds and declares that the number of suits and claims for damages and the amount of judgments and
settlements arising from health care has increased greatly in recent years. Because of these increases the insurance
industry has substantially increased the cost of medical malpractice insurance. The effect of increased insurance
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premiums and increased claims is increased care cost, both through the health care providers passing the cost of
premiums to the patient and through the provider's practicing defensive medicine because he views a patient as a
potential adversary in a lawsuit. Further, certain health care providers are discouraged from continuing to provide
services because of the high cost and possible unavailability of malpractice insurance.
In view of these recent trends and with the intention of alleviating the adverse effects which these trends are producing
in the public's health care system, it is necessary to protect the public interest by enacting measures designed to
encourage private insurance companies to continue to provide health-related malpractice insurance while at the
same time establishing a mechanism to ensure the availability of insurance in the event that it becomes unavailable
from private companies.
In enacting this act, it is the purpose of the legislature to provide a reasonable time in which actions may be
commenced against health care providers while limiting that time to a specific period for which professional liability
insurance premiums can be reasonably and accurately calculated; and to provide other procedural changes to
expedite early evaluation and settlement of claims.



18 These cases held unconstitutional various provisions in state medical malpractice acts, including limitations on minors'
causes of action.



19 Judicial notice may be taken of facts pursuant to Rule 201(b) of the Utah Rules of Evidence when the facts are “capable of
accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.” Utah R.Evid.
201(b); see also Fed.R.Evid. 201(b). The Report to the 41st Legislature and the facts stated therein are “capable of
accurate and ready determination.” Id.; see Atkins v. United States, 214 Ct.Cl. 186, 556 F.2d 1028, 1041 (1977). Given
the nature of the Report, we are of the view that its accuracy cannot reasonably be questioned. Id.



20 The Third Judicial District comprises all of Salt Lake County, the county with the largest population, the most doctors,
and the most and largest hospitals in the state.



21 See supra note 17.



22 We note that one study reported that the “crisis” in California referred to by Representative Matheson was precipitated
by Argonaut Insurance Company:



The present crisis was triggered in the fall of 1974, when the Argonaut Insurance Company announced to the
doctors of northern California that they were seeking a 380 percent increase in premiums and ultimately intended
to withdraw entirely from the field of medical malpractice insurance. Subsequently, other insurance companies
announced proposed increases in premium rates and echoed the claim of the unprofitability in malpractice insurance.
In the final analysis, it was Argonaut's abrupt increases coupled with the equally abrupt reaction by northern California
physicians that led to the 1975 impasse over malpractice coverage. Almost without questioning the validity of these
rate increases, the medical profession lashed out at the legal profession, demanding radical changes in the existing
compensatory system for medical malpractice.



Wylie A. Aitken, Medical Malpractice: The Alleged “Crisis” in Perspective, 3 West.St.U.L.Rev. 27, 27–28 (1975)
(emphasis added) [hereinafter Aitken]. The consequence was a doctors' strike that placed many California hospitals
near the brink of bankruptcy and led to that state's hastily enacted medical malpractice act. Id. at 28.
The questionable basis, at least to some extent, for the insurance premium increases is also suggested by Argonaut
Insurance Company's premium increases in New York. On July 1, 1975, Argonaut threatened to cancel all its New
York physicians' policies after it was denied a 196.8% rate increase in January 1975, even though it had been granted
an earlier rate increase of 93.5% in July 1974. Note, The Indiana Medical Malpractice Act: Legislative Surgery on
Patient's Rights, 10 Val.U.L.Rev. 303, 305 n. 10 (1976). The president of Argonaut asserted that the increase was
necessary because Argonaut had lost $10 million in 1974 in medical malpractice costs. Id. at 304 n. 7. However,
Argonaut had collected $15 million in premiums in 1974 and paid out only $250,000 in claims. Aitkin, at 35. Argonaut
also paid a $10,200,000 dividend to its parent company, conglomerate Teledyne Corporation, even though Argonaut
had experienced a $90 million decrease in the value of its bond and stock portfolio. Note, Indiana Medical Malpractice,
10 Val.U.L.Rev. at 304 n. 7.



23 We also take judicial notice of the NAIC Report pursuant to Utah Rule of Evidence 201(b). See supra note 19.



24 After the Utah Malpractice Act was enacted, Utah experienced a realignment of insurance companies offering malpractice
coverage. It is interesting to note that the experience in Utah continued to indicate that increases in insurance premiums
were propelled largely by factors other than malpractice awards in Utah. By the end of 1983, the Utah Medical Insurance
Association (UMIA), which is owned by Utah physicians and became Utah's primary malpractice carrier, paid claims
totaling $2.6 million during the first five years of its existence. For 1983, however, UMIA claimed $3.2 million in unpaid
losses, nearly half its five-year total, thereby bringing its total of unpaid losses at the end of 1983 to approximately $8.3
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million. During the same five-year period, UMIA collected over $13 million in premiums, or an average of $2.6 million per
year. In addition, UMIA earned $4.3 million in investment income. UMIA Financial Statement for 1983; Best's Insurance
Reports for Property–Casualty Companies, 1983.



25 The Legislature also stated that one of the purposes for limiting the time in which actions may be commenced against
health care providers was to allow insurers to reasonably and accurately calculate professional liability insurance
premiums. Utah Code Ann. § 78–14–2. The evidence does not support the proposition that the “long tail” problem was
a significant factor in causing high premiums in Utah. As noted in the NAIC Report, the average time lapse between
an injury to a minor and the filing of a claim was only twelve months. NAIC Report, at 115. In addition, of the medical
malpractice injuries that result in claims nationwide, 88% are reported within two years following the injury, and 97% are
reported within four years. Kenyon v. Hammer, 142 Ariz. 69, 688 P.2d 961, 978 (1984) (citing U.S. Department of Health
Education & Welfare, Pub. No. 73–88, Medical Malpractice: Report of the Secretary's Comm'n on Medical Malpractice
254 (1973)). The effect of the remaining 3% is comparatively minor, and to the extent that it affects insurance companies'
costs, it is reasonably predictable. Hayes v. Mercy Hosp. & Medical Ctr., 136 Ill.2d 450, 145 Ill.Dec. 894, 909, 557 N.E.2d
873, 888 (1990).



26 Section 78–12–36, which tolls limitations periods for minors generally, specifically excludes actions “for the recovery of
real property.” That exception is justified by the necessity of maintaining the alienability of property.



27 Utah's medical malpractice limitations scheme is unusually harsh in applying statutes of limitations to all minors, including
newborn infants injured in their earliest days. As far as we have been able to determine, only Oregon and Utah have
statutes that bar all tolling of minors' claims. See Jones v. Salem Hosp., 93 Or.App. 252, 762 P.2d 303 (1988). Every other
state that has addressed this issue has dealt with statutes that have allowed limited tolling of minors' claims for at least
part of the period of minority. See Reese v. Rankin Fite Memorial Hosp., 403 So.2d 158, 160 (Ala.1981) (minors under
four have until age eight to commence action); Barrio v. San Miguel Div. Hosp. for Magna Copper Co., 143 Ariz. 101,
104, 692 P.2d 280, 283 (1984) (en banc) (child under seven has until age ten to commence action); Young v. Haines,
41 Cal.3d 883, 226 Cal.Rptr. 547, 549 n. 2, 718 P.2d 909, 911 n. 2 (1986) (minors under six have until age eight to
bring claim); Cole v. Delaware League for Planned Parenthood, Inc., 530 A.2d 1119, 1122 n. 2 (Del.1987) (minor under
six has until age six to bring claim or until two-year statute of limitations/three-year statute of repose expires, whichever
is longer); Rohrabaugh v. Wagoner, 274 Ind. 661, 413 N.E.2d 891, 892 (1980) (minors under six have until age eight
to commence action); Wheeler v. Lenski, 8 Kan.App.2d 408, 658 P.2d 1056, 1058 (1983) (minor has eight years from
time of act giving rise to cause of action to bring claim); Cioffi v. Guenther, 374 Mass. 1, 370 N.E.2d 1003, 1005 n. 1
(Mass.1977) (minor under six has until age nine to commence action); Strahler v. St. Luke's Hosp., 706 S.W.2d 7, 8
(Mo.1986) (en banc) (minor under ten has until age twelve to bring action); Carson v. Maurer, 120 N.H. 925, 424 A.2d
825, 833 (1980) (minors under age eight have until age ten to bring action); Hohn v. Slate, 48 N.C.App. 624, 269 S.E.2d
307, 307 (1980) (minor has until age nineteen to commence action); Mominee v. Scherbarth, 28 Ohio St.3d 270, 503
N.E.2d 717, 718 (Ohio 1986) (minor under age ten has until age fourteen to bring claim); Lyons v. Lederle Laboratories,
440 N.W.2d 769, 770 (S.D.1989) (minors under six have until age eight to commence action); Sax v. Votteler, 648 S.W.2d
661, 663 (Tex.1983) (minors under six have until age eight to commence action). These statutes provide a more realistic
opportunity for infants to have their rights protected than does § 78–14–4.



1 Justice Stewart relies on the fact that the statute challenged infringes on a right guaranteed by article I, section 11 as
justification for invoking a standard of scrutiny higher than that applicable under article I, section 24 when mere economic
legislation is at issue. See, e.g., Blue Cross & Blue Shield v. State, 779 P.2d 634, 637–38 (Utah 1989); Mountain Fuel
Supply Co. v. Salt Lake City Corp., 752 P.2d 884, 888 (Utah 1988). On the other hand, under the majority opinion, if the
interest at stake is one that does not fall within the protection of article I, section 11, a lower level of scrutiny is appropriate.
However, I suspect that as applied by the majority, the real analytical importance of the stated level of scrutiny is less
than meets the eye, at least where legislation impinging on recovery for personal injuries is at issue. See McCorvey v.
Utah, 868 P.2d 41 (1993) (Stewart, J., concurring and dissenting, joined by Durham, J.) (arguing that damage cap on
personal injury recoveries against state cannot pass scrutiny under lower standard of scrutiny for economic legislation).
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Supreme Court of the United States



Donald LINDSEY et al., Appellants,
v.



Dorothea M. NORMET et al.



No. 70—5045.
|



Argued Nov. 15, 1971.
|



Decided Feb. 23, 1972.



Class action by month-to-month tenants seeking declaratory
judgment that Oregon Forcible Entry and Wrongful Detainer
Statute was unconstitutional on its face and an injunction
against its continued enforcement. A three-judge District
Court for the District of Oregon, 341 F.Supp. 638,
granted defendants' motion to dismiss after concluding that
statute was not unconstitutional, and plaintiffs appealed.
The Supreme Court, Mr. Justice White, held that neither
requirement of trial no later than six days after service
of complaint unless security for accruing rent is provided
nor limitation on triable issues to the tenant's default, with
defense based on landlord's breach of duty to maintain the
premises being precluded, is invalid on its face under the Due
Process Clause. However, the court held that the double-bond
prerequisite for appealing FED action does violate the Equal
Protection Clause.



Affirmed in part and reversed in part.



Mr. Justice Douglas and Mr. Justice Brennan filed separate
opinions dissenting in part; Mr. Justice Powell and Mr. Justice
Rehnquist took no part in consideration or decision.



West Headnotes (30)



[1] Federal Courts
Property in General



Federal district court correctly declined to
abstain from considering constitutionality of



Oregon Forcible Entry and Wrongful Detainer
Statute where statute was clear, there was a
substantial body of interpretive decision by
state courts, no state administrative process
was involved and case had been thoroughly
briefed and argued on the merits. ORS
105.105–105.160.



7 Cases that cite this headnote



[2] Federal Courts
Federal-state relations, questions of state



law, and parallel state proceedings



Since the judicially created doctrine of
abstention involves duplication of effort and
expense and attendant delay, it should be applied
by a federal court only where the issue of state
law is uncertain and only in narrowly limited
special circumstances.



5 Cases that cite this headnote



[3] Landlord and Tenant
Complaint



Allowing landlord, in action under Oregon
Forcible Entry and Wrongful Detainer Statute, to
allege that tenant is guilty of “unlawful holding
by force” is not impermissible on ground of
vagueness, in that reference to statute reveals an
adequate definition of such term. ORS 105.115,
105.125.
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[4] Constitutional Law
Eviction and proceedings therefor



Landlord and Tenant
Statutory provisions



Neither requirements of Oregon Forcible Entry
and Wrongful Detainer Statute of trial no
later than six days after service of complaint
unless security for accruing rent is provided
nor limitation of triable issues to whether
tenant has paid rent and honored covenants
he has assumed is invalid on its face under
the Due Process Clause of the Fourteenth
Amendment. ORS 105.115, 105.135, 105.140;
U.S.C.A.Const. Amend. 14.
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[5] Constitutional Law
Time for proceedings;  limitation or



suspension of remedy



Landlord and Tenant
Statutory provisions



Requirement of Oregon Forcible Entry and
Wrongful Detainer Statute that trial be held
within six days after service of complaint unless
security for accruing rent is provided does
not provide for an unduly short time for trial
preparation, in violation of due process, where
issue is simply whether tenant has paid or has
held over. ORS 105.115, 105.135, 105.140;
U.S.C.A.Const. Amend. 14.



31 Cases that cite this headnote



[6] Constitutional Law
Eviction and proceedings therefor



Landlord and Tenant
Statutory provisions



Requirement of rent security for continuance
of proceeding under Oregon Forcible Entry
and Wrongful Detainer Statute beyond six days
after service of complaint is not irrational
or oppressive, in violation of due process;
possibility that requirement can be so applied
so as to deprive a tenant of a proper hearing in
specific situations does not render requirement
invalid on its face. ORS 105.115, 105.135,
105.140; U.S.C.A.Const. Amend. 14.



12 Cases that cite this headnote



[7] Constitutional Law
Eviction and proceedings therefor



Landlord and Tenant
Statutory provisions



Oregon Forcible Entry and Wrongful Detainer
Statute does not deny due process by restricting
issues in forcible entry and detainer actions to
physical possession, forcible withholding (such
as whether tenant has paid rent and honored
covenants he has assumed) and legal right to



possession, in absence of showing that Oregon
excludes any defense it recognizes as “available”
on questions at issue or that tenants are
foreclosed from instituting suit against landlord
and litigating their right to damages, such as
for failure to maintain the premises, and other
relief in that action. ORS 105.115, 105.125;
U.S.C.A.Const. Amend. 14.



23 Cases that cite this headnote



[8] Constitutional Law
Course and conduct of proceedings in



general



Due process requires that there be an
opportunity to present every available defense.
U.S.C.A.Const. Amend. 14.



25 Cases that cite this headnote



[9] Constitutional Law
Eviction and proceedings therefor



Tenants, in a proceeding under Oregon Forcible
Entry and Wrongful Detainer Statute, are not
denied due process because rental payments
are not suspended while alleged wrongdoings
of landlord are litigated, since Oregon may
treat undertakings of the tenant and those
of the landlord as independent rather than
dependent covenants. ORS 105.105–105.160;
U.S.C.A.Const. Amend. 14.



3 Cases that cite this headnote



[10] Federal Courts
Property in General



Where claim that Oregon Forcible Entry and
Wrongful Detainer Statute denied due process
by restricting issues to whether tenant had paid
rent under covenants he assumed was explicitly
presented in the complaint, tenants stipulated
that, if permitted, they would raise various legal
and equitable defenses if forcible entry and
detainer action were brought against them and
all of the parties to declaratory judgment action
including defendant state court judge agreed that
defenses desired to be pressed were unavailable
in such actions, there was no reason for federal
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district court to abstain. ORS 105.115, 105.125;
U.S.C.A.Const. Amend. 14.



9 Cases that cite this headnote



[11] Constitutional Law
Eviction and proceedings therefor



Fact that Oregon law does not recognize failure
of the landlord to maintain the premises as an
operative defense to a possessory forcible entry
and detainer action against the tenant and as an
adequate excuse for nonpayment of rent does
not deny due process. ORS 105.105–105.160;
U.S.C.A.Const. Amend. 14.



12 Cases that cite this headnote



[12] Federal Courts
Deeds and leases



Constitution has not federalized substantive law
of landlord-tenant relations.



3 Cases that cite this headnote



[13] Landlord and Tenant
Constitutional and statutory provisions



Constitution does not require that the term of an
otherwise expired tenancy be extended while a
tenant's damage claims against the landlord are
litigated.



Cases that cite this headnote



[14] Constitutional Law
Trial



Landlord and Tenant
Statutory provisions



Neither requirement of Oregon Forcible Entry
and Wrongful Detainer Statute of trial no
later than six days after service of complaint
unless security for accruing rent is provided
nor limitation of triable issues to physical
possession, forcible withholding and legal right
to possession, with defenses based on landlord's
breach of duty to maintain the premises being
precluded, is invalid on its face under the



Equal Protection Clause. ORS 105.115, 105.125;
U.S.C.A.Const. Amend. 14.



16 Cases that cite this headnote



[15] Constitutional Law
Landlord and Tenant Issues



Classifying tenants of real property differently
from other tenants for purposes of possessory
actions will offend the equal protection
safeguard only if the classification rests on
grounds wholly irrelevant to achievement of
the State's objective or if objective itself is
beyond State's power to achieve. U.S.C.A.Const.
Amend. 14.



14 Cases that cite this headnote



[16] Assault and Battery
Defense of property



Under Oregon law, one out of actual possession
of real property, although lawfully entitled to
such possession, is liable criminally for assault
and battery if, instead of filing forcible entry
and wrongful detainer action, he accomplishes
an entry on such real property by the exertion
of force against the person of an actual occupant
who opposes and resists such entry.



Cases that cite this headnote



[17] Constitutional Law
Trial



Landlord and Tenant
Statutory provisions



Since prompt as well as peaceful resolution
of disputes over the right to possession of
real property is the end sought by the Oregon
Forcible Entry and Wrongful Detainer Statute,
the provisions for early trial and simplification of
issues are closely related to that goal for purpose
of determining whether such provisions, on their
face, violate the Equal Protection Clause. ORS
105.115, 105.125; U.S.C.A.Const. Amend. 14.



15 Cases that cite this headnote



[18] Constitutional Law
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Equal protection



In determining whether a state may validly single
out possessory disputes between landlord and
tenant for especially prompt judicial settlement
without running afoul of Equal Protection
Clause, a state is presumed to have acted within
its constitutional power despite the fact that,
in practice, its laws result in some inequality.
U.S.C.A.Const. Amend. 14.



4 Cases that cite this headnote



[19] Forcible Entry and Detainer
Statutory provisions



Oregon Forcible Entry and Wrongful Detainer
Statute is intended for the benefit of him whose
possession is invaded. ORS 105.105–105.160.



2 Cases that cite this headnote



[20] Landlord and Tenant
Statutes and regulations



A state has power to implement its legitimate
objective of achieving rapid and peaceful
settlement of possessory disputes between
landlord and tenant by enacting special
provisions applicable only to such disputes;
there are unique factual and legal characteristics
of the landlord-tenant relationship that justify
special statutory treatment inapplicable to other
litigants. U.S.C.A.Const. Amend. 14.



12 Cases that cite this headnote



[21] Constitutional Law
Right of access to the courts and a remedy



for injuries in general



Constitution does not provide judicial remedies
for every social and economic ill.



19 Cases that cite this headnote



[22] Landlord and Tenant
Duty of tenant to surrender on termination



of lease



There is no constitutional guarantee of access
to dwellings of a particular quality or any



recognition of the right of a tenant to occupy
the real property of his landlord beyond the term
of his lease, without the payment of rent or
otherwise contrary to the terms of the relevant
agreement.



29 Cases that cite this headnote



[23] Constitutional Law
Particular Issues and Applications



Absent constitutional mandate, the assurance of
adequate housing and the definition of landlord-
tenant relationship is a legislative not a judicial
function.



32 Cases that cite this headnote



[24] Constitutional Law
Trial



Landlord and Tenant
Statutory provisions



A more stringent standard than mere rationality,
such as justification by some overriding statutory
purpose, was not required to be applied in
determining whether Oregon's singling out
possessory disputes between a landlord and a
tenant for especially prompt judicial settlement
in enactment of the Forcible Entry and Wrongful
Detainer Statute, which requires trial no later
than six days after service of complaint unless
security for accruing rent is provided and which
limits triable issues to tenant's default, passes
equal protection muster. ORS 105.105–105.160;
U.S.C.A.Const. Amend. 14.



78 Cases that cite this headnote



[25] Constitutional Law
Landlord and Tenant Issues



Landlord and Tenant
Statutory provisions



Requirement of Oregon Forcible Entry and
Wrongful Detainer Statute that a defendant who
loses in the district court and who wishes to
appeal must give, in addition to undertaking
otherwise required, an undertaking with two
sureties for payment of twice the rental of the
premises violates Equal Protection Clause as it
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arbitrarily discriminates against tenants wishing
to appeal from adverse FED decisions; it heavily
burdens the statutory right of an FED defendant
to appeal and is not necessary to effectuate the
state's purpose of preserving the property at
issue. ORS 105.160; U.S.C.A.Const. Amend. 14.



50 Cases that cite this headnote



[26] Constitutional Law
Appeal or other proceedings for review



If a full and fair trial on the merits is provided,
the Due Process Clause of the Fourteenth
Amendment does not require a state to provide
appellate review. U.S.C.A.Const. Amend. 14.



46 Cases that cite this headnote



[27] Constitutional Law
Appeal or other proceedings for review



Where a state provides appellate review, it
cannot be granted to some litigants and
capriciously or arbitrarily denied to others
without violating the Equal Protection Clause.
U.S.C.A.Const. Amend. 14.



39 Cases that cite this headnote



[28] Federal Courts
Supersedeas or Stay of Proceedings



A state may properly take steps to insure that an
appellant post adequate security before an appeal
to preserve the property at issue.



6 Cases that cite this headnote



[29] Constitutional Law
Court and administrative costs or fees; 



 assistance of counsel



Landlord and Tenant
Statutory provisions



Claim that double-bond prerequisite for
appealing an Oregon Forcible Entry and
Wrongful Detainer action operated to screen out
frivolous appeals does not save double-bond
prerequisite from being condemned as violating
Equal Protection Clause, since requirement not



only bars nonfrivolous appeals by those who are
able to post the bond and also allows meritless
appeals by others who can afford the bond. ORS
105.160; U.S.C.A.Const. Amend. 14.



47 Cases that cite this headnote



[30] Damages
Double and Treble Damages



A state has broad authority to provide for
recovery of double or treble damages in cases
of illegal conduct that it regards as particularly
reprehensible, even though posting an appeal
bond by an appellant will be doubly or triply
more difficult than it otherwise would be.



7 Cases that cite this headnote



**865  *56  Syllabus *



Appellants, month-to-month tenants of appellee Normet,
refused to pay their monthly rent unless certain substandard
conditions were remedied, and appellee threatened eviction.
Appellants filed a class action seeking a declaratory judgment
that the Oregon Forcible Entry and Wrongful Detainer
(FED) Statute was unconstitutional on its face, and an
injunction against its continued enforcement. Appellants
attacked principally (1) the requirement of trial no later than
six days after service of the complaint unless security for
accruing rent is provided, (2) the limitation of triable issues to
the tenant's default, defenses based on the landlord's breach
of duty to maintain the premises being precluded, and (3) the
requirement of posting bond on appeal, with two sureties, in
twice the amount of rent expected to accrue pending appellate
decision, this bond to be forfeited if the lower court decision
is affirmed. The District Court granted the motion to dismiss
the complaint, concluding that the statute did not violate the
Due Process or the Equal Protection Clause. Held:



1. Neither the early-trial provision nor the limitation on
litigable issues is invalid on its face under the Due Process
Clause of the Fourteenth Amendment. Pp. 869—872.



(a) The time for trial preparation is not unduly short where the
issue is simply whether the tenant has paid or has held over,
and the requirement for rent security for a continuance of the
action is not irrational or oppressive. Pp. 869—870.
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(b) Appellants are not denied due process because rental
payments are not suspended while the alleged wrongdoings
of the landlord are litigated, as Oregon may treat the
tenant's undertakings and those of the landlord as independent
covenants. P. 871.



**866  (c) Appellants are not foreclosed from instituting suit
against the landlord and litigating their right to damages and
other relief in that action, nor have they shown that Oregon
excludes any ‘available’ defenses on the limited questions at
issue in an FED suit. Pp. 869—870, 871—872.



*57  2. Neither the early-trial provision nor the limitation
on litigable issues is invalid on its face under the Equal
Protection Clause. Pp. 872—874.



(a) The State has the power to implement its legitimate
objective of achieving rapid and peaceful settlement of
possessory disputes between landlord and tenant by enacting
special provisions applicable only to such disputes. Pp. 871
—873.



(b) Absent constitutional mandate, the assurance of adequate
housing and the definition of landlord-tenant relationships is
a legislative function. P. 874.



3. The double-bond prerequisite for appealing an FED action
does violate the Equal Protection Clause as it arbitrarily
discriminates against tenants wishing to appeal from adverse
FED decisions. It heavily burdens the statutory right of an
FED defendant to appeal and is not necessary to effectuate
the State's purpose of preserving the property at issue. Pp. 873
—877.



Affirmed in part and reversed in part.
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Opinion



*58  Mr. Justice WHITE delivered the opinion of the Court.



This case presents the question of whether Oregon's judicial
procedure for eviction of tenants after nonpayment of rent



violates either the Equal Protection Clause or the Due Process
Clause of the Fourteenth Amendment.



The material facts were stipulated. Appellants were the



month-to-month tenants of appellee Normet 1  and paid $100
a month for the use of a single-family residence in Portland,
Oregon. On November 10, 1969, the City Bureau of Buildings
declared the dwelling unfit for habitation due to substandard



conditions on the premises. 2  Appellants requested appellee
to make certain repairs which, with one minor exception,
appellee refused to do. Appellants, who had paid the
November rent, refused to *59  pay the December rent
until the requested improvements had been made. Appellee's
attorney wrote a letter on December 15 threatening to ‘get a
Court Order out on this matter’ unless the accrued rent was
immediately paid.
[1]  [2]  On January 7, 1970, however, before statutory



eviction procedures were begun in the Oregon courts,
appellants filed suit in federal district court under 42 U.S.C. s
1983 seeking a declaratory **867  judgment that the Oregon
Forcible Entry and Wrongful Detainer (hereinafter sometimes



FED) Statute, Ore.Rev.Stat. (ORS) ss 105.105—105.160, 3



*60  was **868  unconstitutional on its face, and an
injunction against its continued enforcement. A three-judge
court was convened under 28 U.S.C. s 2281, a temporary
restraining *61  order was issued against the enforcement of
the FED Statute, and appellants were ordered to make their
rent payments into an escrow account during the pendency of
*62  the District Court proceeding. A lengthy stipulation of



facts was agreed upon, a number of exhibits and depositions
were submitted, and the District Court then granted appellee's



motion to dismiss the complaint, 4  after concluding that the
statute was not unconstitutional under either the Due Process
Clause or the Equal Protection Clause of the Fourteenth



Amendment. 5  **869  Appellants *63  promptly appealed,



and we noted probable jurisdiction. 6



I



The Oregon Forcible Entry and Wrongful Detainer Statute
establishes a procedure intended to insure that any entry
upon real property ‘shall be made in a peaceable manner and
without force.’ s 105.105. A landlord may bring an action for
possession whenever the tenant has failed to pay rent within
10 days of its due date, when the tenant is holding contrary
to some other covenant in a lease, and whenever the landlord
has terminated the rental arrangement by proper notice and
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the tenant remains in possession after the expiration date
specified in the notice. s 105.115. Service of the complaint on
the tenant must be not less than two nor more than four days
before the trial date, s 105.135; a tenant may obtain a two-day
continuance, but grant of a longer continuance is conditioned
on a tenant's posting security for the payment of any rent
that may accrue, if the plaintiff ultimately prevails, during the
period of the continuance. s 105.140. The suit may be tried
to either a judge or a jury, and the only issue is whether the
allegations of the complaint are true, ss 105.145, 105.150.
The only award that a plaintiff may recover is restitution of
possession. s 105.155. A defendant who loses such a suit
may appeal only if he obtains two sureties who will provide
security for the payment to the plaintiff, if the defendant
ultimately loses on appeal, of twice the *64  rental value of
the property from the time of commencement of the action to



final judgment. s 105.160. 7



[3]  Appellants' principal attacks 8  are leveled at three
characteristics of the Oregon FED Statute: the requirement
of a trial no later than six days after service of the complaint
unless security for accruing rent is provided; the provisions
of s 105.145 which, either on their face or as construed, are
said to limit the triable issues in an FED suit to the tenant's
default and to preclude consideration of defenses based on
the landlord's breach of a duty to maintain the premises; and
the requirement of posting bond on appeal from an adverse
decision in twice the amount of the rent expected to accrue
pending appellate decision. These provisions are asserted to
violate both the Equal Protection and Due Process Clauses
of the Fourteenth Amendment. Except for the appeal bond
requirement (see Part IV, infra), we reject these claims.



II



[4]  [5]  [6]  We are unable to conclude that either the early-
trial provision or the limitation on litigable issues is invalid
on its face under the Due Process Clause of the Fourteenth
Amendment. In those recurring cases where the tenant fails
to pay rent or holds over after expiration of his tenancy and
the issue in the ensuing litigation *65  is simply whether
he has paid or held over, we cannot declare that the Oregon
statute allows an unduly short time for trial preparation.
Tenants would appear to have as much access to relevant
facts as their landlord, and **870  they can be expected to
know the terms of their lease, whether they have paid their
rent, whether they are in possession of the premises, and
whether they have received a proper notice to quit, if one
is necessary. Particularly where, as here, rent has admittedly



been deliberately withheld and demand for payment made,
claims of prejudice from an early trial date are unpersuasive.
The provision for continuance of the action if the tenant posts
security for accruing rent means that in cases where tenant
defendants, unlike appellants, deny nonpayment of rent and
may require more time to prepare for litigation, they will
not be forced to trial if they provide for rent payments in
the interim. A requirement that the tenant pay or provide for
the payment of rent during the continuance of the action is
hardly irrational or oppressive. It is customary to pay rent in
advance, and the simplicity of the issues in the typical FED
action will usually not require extended trial preparation and
litigation, thus making the posting of a large security deposit
unnecessary. Of course, it is possible for this provision to
be applied so as to deprive a tenant of a proper hearing in
specific situations, but there is no such showing made here,
and possible infirmity in other situations does not render it



invalid on its face. 9



[7]  Nor does Oregon deny due process of law by restricting
the issues in FED actions to whether the tenant has paid
rent and honored the covenants he has assumed, issues that
may be fairly and fully litigated under the Oregon procedure.
The tenant is barred from raising *66  claims in the FED
action that the landlord has failed to maintain the premises,
but the landlord is also barred from claiming back rent or



asserting other claims against the tenant. 10  The tenant is
not foreclosed from instituting his own action against the
landlord and litigating his right to damages or other relief in



that action. 11



[8]  [9]  [10]  ‘Due process requires that there be an
opportunity to present every available defense.’ American
Surety Co. v. Baldwin, 287 U.S. 156, 168, 53 S.Ct. 98, 102,
77 L.Ed. 231 (1932). See also Nickey v. Mississippi, 292 U.S.
393, 396, 54 S.Ct. 743, 744, 78 L.Ed. 1323 (1934). Appellants
do not deny, however, that there are available procedures
to litigate any claims against the landlord cognizable in
Oregon. Their claim is that they are denied due process of
law because the rental payments are not suspended while



the alleged wrongdoings of the landlord are litigated. 12  We
see no constitutional barrier to Oregon's *67  insistence that
the tenant provide for **871  accruing rent pending judicial



settlement of his disputes with the lessor. 13



The Court has twice held that it is permissible to segregate an
action for possession of property from other actions arising





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS105.115&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS105.135&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS105.140&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS105.160&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932123014&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_102&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_102


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932123014&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_102&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_102


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932123014&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_102&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_102


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1934124335&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_744&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_744


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1934124335&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_744&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_744








Lindsey v. Normet, 405 U.S. 56 (1972)



92 S.Ct. 862, 31 L.Ed.2d 36



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 8



out of the same factual situation that may assert valid legal
or equitable defenses or counterclaims. In Grant Timber &
Mfg. Co. v. Gray, 236 U.S. 133, 35 S.Ct. 279, 59 L.Ed. 501
(1915) (Holmes, J.), the Court upheld against due process
attack a Louisiana procedure that provided that a defendant
sued in a possessory action for real property could not bring
an action to establish title or present equitable claims until



after the possessory suit was *68  brought to a conclusion. 14



In Bianchi v. Morales, 262 U.S. 170, 43 S.Ct. 526, 67 L.Ed.
928 (1923) (Holmes, J.), the Court considered Puerto Rico's
mortgage law which provided for summary foreclosure of
a mortgage without allowing any defense except payment.
The Court concluded that it was permissible under the Due
Process Clause to ‘exclude all claims of ultimate right from
possessory actions,’ id., at 171, 43 S.Ct., at 526, and to allow
other equitable defenses to be set up in a separate action to
annul the mortgage.
[11]  [12]  [13]  Underlying appellants' claim is the



assumption that they are denied due process of law unless
Oregon recognizes the failure of the landlord to maintain
the premises as an operative defense to the possessory FED
action and as an adequate excuse for nonpayment of rent.
The Constitution has not federalized the substantive law
of landlord-tenant relations, however, and we see nothing
to forbid Oregon from treating the undertakings of the
tenant and those of the landlord as independent rather than
dependent covenants. Likewise, the Constitution does not
authorize us to require that the term of an otherwise expired
tenancy be extended while the tenant's damage claims against
the landlord are litigated. The substantive law **872  of
landlord-tenant relations differs *69  widely in the various
States. In some jurisdictions, a tenant may argue as a defense
to eviction for nonpayment of rent such claims as unrepaired
building code violations, breach of an implied warranty
of habitability, or the fact that the landlord is evicting
him for reporting building code violations or for exercising



constitutional rights. 15  Some States have enacted statutes



authorizing rent withholding in certain situations. 16  In other
jurisdictions, these claims, if cognizable at all, must be
litigated in separate tort, contract, or civil rights suits. There is
no showing that Oregon excludes any defenses it recognizes
as ‘available’ on the three questions (physical possession,
forcible withholding, legal right to possession) at issue in an
FED suit.



III



[14]  We also cannot agree that the FED Statute is invalid
on its face under the Equal Protection Clause. It is true
that Oregon FED suits differ substantially from other *70
litigation, where the time between complaint and trial is



substantially longer, 17  and where a broader range of issues
may be considered. But it does not follow that the Oregon
statute invidiously discriminates against defendants in FED
actions.



[15]  [16]  [17]  [18]  The statute potentially applies to
all tenants, rich and poor, commercial and noncommercial;
it cannot be faulted for over-exclusiveness or under-
exclusiveness. And classifying tenants of real property
differently from other tenants for purposes of possessory
actions will offend the equal protection safeguard ‘only if
the classification rests on grounds wholly irrelevant to the
achievement of the State's objective,’ McGowan v. Maryland,
366 U.S. 420, 425, 81 S.Ct. 1101, 1105, 6 L.Ed.2d 393
(1961), or if the objective itself is beyond the State's power
to achieve, Gomillion v. Lightfoot, 364 U.S. 339, 81 S.Ct.
125, 5 L.Ed.2d 110 (1960); N.A.A.C.P. v. Alabama ex rel.
Flowers, 377 U.S. 288, 84 S.Ct. 1302, 12 L.Ed.2d 325
(1964); Douglas v. California, 372 U.S. 353, 83 S.Ct. 814,
9 L.Ed.2d 811 (1963). It is readily apparent that prompt
as well as peaceful resolution of disputes over the right to
possession of real property is the end sought by the Oregon



statute. 18  It is also clear that the provisions **873  for
early trial and simplification of issues are closely related
to that purpose. The equal protection claim with respect to
these provisions *71  thus depends on whether the State may
validly single out possessory disputes between landlord and
tenant for especially prompt judicial settlement. In making
such an inquiry a State is ‘presumed to have acted within
(its) constitutional power despite the fact that, in practice,
(its) laws result in some inequality.’ McGowan v. Maryland,
supra, 366 U.S., at 425—426, 81 S.Ct., at 1105.



At common law, one with the right to possession could bring
an action for ejectment, a ‘relatively slow, fairly complex,



and substantially expensive procedure.' 19  But, as Oregon
cases have recognized, the common law also permitted the
landlord to ‘enter and expel the tenant by force, without being
liable to an action of tort for damages, either for his entry
upon the premises, or for an assault in expelling the tenant,
provided he uses no more force than is necessary, and do(es)
no wanton damage.’ Smith v. Reeder, 21 Or. 541, 546, 28
P. 890, 891 (1892). The landlord-tenant relationship was one
of the few areas where the right to self-help was recognized
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by the common law of most States, and the implementation
of this right has been fraught with ‘violence and quarrels
and bloodshed.’ Entelman v. Hagood, 95 Ga. 390, 392, 22



S.E. 545 (1895). 20  An alternative legal remedy to prevent
such breaches of the peace has appeared to be an overriding
necessity to many legislators and judges.



Hence, the Oregon statute was enacted in 1866 to alter the
common law and obviate resort to self-help and violence.
The statute, intended to protect tenants as well as landlords,
provided a speedy, judicially supervised *72  proceeding to
settle the possessory issue in a peaceful manner:
‘But if (the landlord) forcibly enter and expels the tenant,
while he may not be liable to him in an action of tort, he is
guilty of a violation of the forcible entry and detainer act,
which is designed to protect the public peace; and in such
case the law will award restitution to the tenant, not because
it recognizes any rights in him, but for the reason that, out
of regard for the peace and good order of society, it does not
permit a person, in the quiet and peaceable possession of land,
to be disturbed by force, even by one lawfully entitled to the
possession.’ Smith v. Reeder, 21 Or., at 546—547, 28 P., at
891.



[19]  [20]  Before a tenant is forcibly evicted from property
the Oregon statute requires a judicial determination that
he is not legally entitled to possession. ‘The action of
forcible entry and detainer is intended for the benefit of him
whose possession is invaded.’ Taylor v. Scott, 10 Or. 483,
485 (1883). The objective of achieving rapid and peaceful
settlement of possessory disputes between landlord and tenant
has ample historical explanation and support. It is not beyond
the State's power to implement that purpose by enacting
special provisions applicable only to possessory disputes
between landlord and tenant.



There are unique factual and legal characteristics of the
landlord-tenant relationship that justify special statutory
treatment inapplicable to other litigants. The tenant is, by
definition, in possession of the property of the landlord;
unless a judicially supervised mechanism is provided for
what would otherwise be swift repossession by the landlord
himself, **874  the tenant would be able to deny the landlord
the rights of income incident to ownership by refusing to pay
rent and by preventing sale or rental to someone else. Many
expenses of the *73  landlord, continue to accrue whether a
tenant pays his rent or not. Speedy adjudication is desirable
to prevent subjecting the landlord to undeserved economic
loss and the tenant to unmerited harassment and dispossession



when his lease or rental agreement gives him the right to
peaceful and undisturbed possession of the property. Holding
over by the tenant beyond the term of his agreement or
holding without payment of rent has proved a virulent source
of friction and dispute. We think Oregon was well within
its constitutional powers in providing for rapid and peaceful
settlement of these disputes.
[21]  [22]  [23]  [24]  Appellants argue, however, that



a more stringent standard than mere rationality should be
applied both to the challenged classification and its stated
purpose. They contend that the ‘need for decent shelter’
and the ‘right to retain peaceful possession of one's home’
are fundamental interests which are particularly important
to the poor and which may be trenched upon only after
the State demonstrates some superior interest. They invoke
those cases holding that certain classifications based on



unalterable traits such as race 21  and lineage 22  are inherently
suspect and must be justified by some ‘overriding statutory
purpose.’ They also rely on cases where classifications
burdening or infringing constitutionally protected rights were
required to be justified as ‘necessary to promote a compelling



governmental interest.' 23



*74  We do not denigrate the importance of decent, safe,
and sanitary housing. But the Constitution does not provide
judicial remedies for every social and economic ill. We
are unable to perceive in that document any constitutional
guarantee of access to dwellings of a particular quality, or
any recognition of the right of a tenant to occupy the real
property of his landlord beyond the term of his lease without
the payment of rent or otherwise contrary to the terms of
the relevant agreement. Absent constitutional mandate, the
assurance of adequate housing and the definition of landlord-
tenant relationships are legislative, not judicial, functions.
Nor should we forget that the Constitution expressly protects
against confiscation of private property or the income
therefrom.



Since the purpose of the Oregon Forcible Entry and Wrongful
Detainer Statute is constitutionally permissible and since the
classification under attack is rationally related to that purpose,
the statute is not repugnant to the Equal Protection Clause of
the Fourteenth Amendment.



IV



[25]  We agree with appellants, however, that the double-
bond prerequisite for appealing an FED action violates their





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895009963&pubNum=710&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895009963&pubNum=710&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892009962&pubNum=660&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_660_891&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_660_891


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892009962&pubNum=660&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_660_891&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_660_891


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1883011183&pubNum=641&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_641_485&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_641_485


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1883011183&pubNum=641&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_641_485&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_641_485








Lindsey v. Normet, 405 U.S. 56 (1972)



92 S.Ct. 862, 31 L.Ed.2d 36



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 10



right to the equal protection of the laws. To appeal a civil
case in Oregon, the ordinary litigant must file an undertaking,
with one or more sureties, covering ‘all damages, costs and
disbursements which may be awarded against him on the



appeal.’ **875  ORS s 19.040. 24  In order to secure a stay of
execution, the undertaking, where the judgment is for money,
must also provide that the appellant *75  will satisfy the
judgment if he loses the appeal or, if the judgment is for real
property, that he will commit no waste during the pendency
of the appeal and, if he loses the appeal, that he will pay for
the use of the property during this time. In an FED action,
however, a defendant who loses in the district court and who
wishes to appeal must give ‘in addition to the undertaking
now required by law upon appeal,’ an undertaking with two
sureties for the payment of twice the rental value of *76  the
premises ‘from the commencement of the action in which the
judgment was rendered until final judgment in the action.’
ORS s 105.160. (Emphasis added.) In the event the judgment
is affirmed, the landlord is automatically entitled to twice
the rents accruing during the appeal without proof of actual
damage in that amount. See Priester v. Thrall, 229 Or. 184,
187, 349 P.2d 866, 868 (1960). In Scales v. Spencer, 246
Or. 111, 113—114, 424 P.2d 242, 243 (1967), the Oregon
Supreme Court explained the rationale of the double-bond
requirement:



‘Inasmuch as a final judgment for restitution could not include
a judgment for rent pending appeal it appears obvious that
the legislative purpose for requiring this particular bond on
appeal was to guarantee that the rent pending an appeal would
be paid. That the bond must provide for double the rental
value was, no doubt, intended to prevent frivolous appeals
for the purpose of delay. If there were not some added cost
or restriction every ousted tenant would appeal, regardless of
the justification. It can also be assumed that the additional
payment would compensate for waste or is in lieu of damages
for the unlawful holding over.’



We have earlier said that Oregon may validly make special
provision for the peaceful and expeditious settlement of
disputes over possession between landlord and tenant and that
the early-trial **876  and continuance bond provisions of
the FED statute rationally implement that purpose because
the tenant's right to possession beyond the initial six-day
period is conditioned on securing the landlord against the
loss of accruing rent. Similar conditions on the tenant's
right to appeal, such as those imposed by s 19.040, would
also raise no serious constitutional questions at least on



the face of such a statute. Section 105.160, however,
imposes additional requirements that in our judgment bear no
reasonable relationship *77  to any valid state objective and
that arbitrarily discriminate against tenants appealing from
adverse decisions in FED actions.
[26]  [27]  This Court has recognized that if a full and fair



trial on the merits is provided, the Due Process Clause of the
Fourteenth Amendment does not require a State to provide
appellate review, Griffin v. Illinois, 351 U.S. 12, 18, 76 S.Ct.
585, 590, 100 L.Ed. 891 (1956); District of Columbia v.
Clawans, 300 U.S. 617, 627, 57 S.Ct. 660, 663, 81 L.Ed.
843 (1937); Ohio ex rel. Bryant v. Akron Metropolitan Park
District, 281 U.S. 74, 80, 50 S.Ct. 228, 230, 74 L.Ed. 710
(1930); Reetz v. Michigan, 188 U.S. 505, 508, 23 S.Ct. 390,
392, 47 L.Ed. 563 (1903); McKane v. Durston, 153 U.S. 684,
687—688, 14 S.Ct. 913, 914—915, 38 L.Ed. 867 (1894), and
the continuing validity of these cases is not at issue here.
When an appeal is afforded, however, it cannot be granted
to some litigants and capriciously or arbitrarily denied to
others without violating the Equal Protection Clause. Griffin
v. Illinois, supra; Smith v. Bennett, 365 U.S. 708, 81 S.Ct.
895, 6 L.Ed.2d 39 (1961); Lane v. Brown, 372 U.S. 477, 83
S.Ct. 788, 9 L.Ed.2d 892 (1963); Long v. District Court of
Iowa, 385 U.S. 192, 87 S.Ct. 362, 17 L.Ed.2d 290 (1966);
Gardner v. California, 393 U.S. 367, 89 S.Ct. 580, 21 L.Ed.2d
601 (1969). Cf. Coppedge v. United States, 369 U.S. 438, 82
S.Ct. 917, 8 L.Ed.2d 21 (1962); Ellis v. United States, 356
U.S. 674, 78 S.Ct. 974, 2 L.Ed.2d 1060 (1958).



[28]  [29]  It cannot be denied that the double-bond
requirement heavily burdens the statutory right of an FED
defendant to appeal. While a State may properly take steps
to insure that an appellant post adequate security before an
appeal to preserve the property at issue, to guard a damage
award already made, or to insure a landlord against loss of
rent if the tenant remains in possession, the double-bond
requirement here does not effectuate these purposes since
it is unrelated to actual rent accrued or to specific damage
sustained by the landlord. This requirement is unnecessary
to assure the landlord payment of accrued rent since the
undertaking an FED defendant must file pursuant to the
general appeal bond statute, ORS s 19.040(1)(b), must cover
‘the value of the use and occupation of such property . . .
from the time of the appeal until the delivery of the possession
thereof,’ *78  and since the landlord may bring a separate



action at law for payment of back rent under ORS s 91.220. 25



Moreover, the landlord is protected against waste or damages
occurring during the appeal by the s 19.040(1)(b) undertaking
that the tenant must file if he wishes to remain in possession
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of the property during the appeal. The claim that the double-
bond requirement operates to screen out frivolous appeals
is unpersuasive, for it not only bars nonfrivolous appeals
by those who are unable to post the bond but also allows
meritless appeals by others who can afford the bond. The
impact on FED appellants is unavoidable: if the lower court
decision is affirmed, the entire double bond is forfeited;
recovery is not limited to costs incurred by the appellee,
rent owed, or damage suffered. No other appellant is subject
to **877  automatic assessment of unproved damages. We
discern nothing in the special purposes of the FED statute or
in the special characteristics of the landlordtenant relationship
to warrant this discrimination.



[30]  We do not question here reasonable procedural
provisions to safeguard litigated property, cf. National Union
of Marine Cooks & Stewards v. Arnold, 348 U.S. 37, 75 S.Ct.
92, 99 L.Ed. 46 (1954), or to discourage patently insubstantial
appeals, if these rules are reasonably tailored to achieve
these ends and if they are uniformly and nondiscriminatorily
applied. Moreover, a State has broad authority to provide
for the recovery of double or treble damages in cases of
illegal conduct that it regards as particularly reprehensible,
even though posting an appeal bond by an appellant will
be doubly or triply more difficult than it otherwise would
be. In the case before us, however, the *79  State has not
sought to protect a damage award or property an appellee is



right-fully entitled to because of a lower court judgment. 26



Instead, it has automatically doubled the stakes when a tenant
seeks to appeal an adverse judgment in an FED action.
The discrimination against the poor, who could pay their
rent pending an appeal but cannot post the double bond, is
particularly obvious. For them, as a practical matter, appeal is
foreclosed, no matter how meritorious their case may be. The
nonindigent FED appellant also is confronted by a substantial
barrier to appeal faced by no other civil litigant in Oregon.
The discrimination against the class of FED appellants is
arbitrary and irrational, and the double-bond requirement of
ORS s 105.160 violates the Equal Protection Clause.



The judgment of the District Court is affirmed in part and
reversed in part.



Affirmed in part and reversed in part.



Mr. Justice POWELL and Mr. Justice REHNQUIST took no
part in the consideration or decision of this case.



Mr. Justice DOUGLAS, dissenting in part.



I



I agree with the Court that the double-bond provision in the
Oregon eviction statute denies tenants who are affected by
forcible entry and wrongful detainer procedures *80  (called
FED) that equal protection guaranteed against state action by
the Fourteenth Amendment.



The ordinary or customary litigant who appeals must file a
bond with one or more sureties covering ‘all damages, costs
and disbursements which may be awarded against him on the



appeal.' 1  To obtain a stay of execution pending the appeal the
undertaking must also provide: (1) if the suit is for recovery
of money or personal property (or its value), that the appellant
will satisfy the claim if he loses the appeal and (2) if the
judgment is for the recovery of possession of real property,
for a partition or for the foreclosure of a lien, that during
possession the appellant will not commit waste and that if
he loses the appeal, he will pay the value of the use of the
property during the appeal.



By contrast, if a tenant in an FED action appeals, he must
give ‘in addition to the undertaking now required by law



upon appeal' 2  an undertaking with two **878  sureties for
payment of twice the rental value of the premises from the
commencement of the action until final judgment.



The more onerous requirement placed on tenants is said to be
a guarantee that rent pending appeal will be paid. Scales v.
Spencer, 246 Or. 111, 424 P.2d 242. Yet the general appeal



statute would give that protection. 3



*81  It is said that the landlord deserves protection for waste
or damages pending appeal. Ibid. But that protection is also
provided under the general appeal statute.



It is said that a double-rent bond protects the landlord against
possible waste or damage which occurs prior to, not during,
the appeal. But the same reason would be germane to waste
or damage in other suits brought to obtain possession of
property. Drawing the line between the present suits to obtain
possession and other suits and saddling tenants with double-
rent bonds but not saddling other owners with such bonds
seems to me obviously an invidious discrimination.



It is said that the double-rent bond is designed to prevent
frivolous appeals taken for the sole purpose of delaying
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eviction as long as possible. Ibid. Yet frivolous appeals could
as well be taken by defendants whose lien is being foreclosed
and who desire to remain in possession. It is an invidious
discrimination at which the Equal Protection Clause is aimed
for a legislature to select one class of appellants who seek
to retain possession of property and place a more onerous
condition on their right to appeal than is placed on other like
appellants.



In sum, the double-bond procedure is landlord legislation,
not evenly weighted between his proprietary interest in the
property and the rights of the tenants. Over a third of our



population lives in apartments or other rented housing. 4  The
home—whether rented or *82  owned—is the very heart of
privacy in modern America. Mr. Justice Marshall in Hall v.
Beals, 396 U.S. 45, 52, 90 S.Ct. 200, 203, 24 L.Ed.2d 214
(dissenting), spoke of the protection afforded ‘fundamental
interests' when it came to classifications made by legislatures.
In that case it was the franchise. Race is in the same category
(McLaughlin v. Florida, 379 U.S. 184, 85 S.Ct. 283, 13
L.Ed.2d 222); so are wealth (Douglas v. California, 372
U.S. 353, 83 S.Ct. 814, 9 L.Ed.2d 811; Harper v. Virginia
Bd. of Elections, 383 U.S. 663, 86 S.Ct. 1079, 16 L.Ed.2d
169); procreation (Skinner v. Oklahoma ex rel. Williamson,
316 U.S. 535, 62 S.Ct. 1110, 86 L.Ed. 1655); and interstate
travel (Shapiro v. Thompson, 394 U.S. 618, 89 S.Ct. 1322,
22 L.Ed.2d 600). Classifications that burden, impinge, or



discriminate against such fundamental **879  interests 5  are
‘highly suspect.’ McDonald v. Board of Elections, 394 U.S.
802, 807, 89 S.Ct. 1404, 1407, 22 L.Ed.2d 739.



Modern man's place of retreat for quiet and solace is the home.
Whether rented or owned, it is his sanctuary. Being uprooted
and put into the street is a traumatic experience. Legislatures
can, of course, protect property interests of landlords. But
when they weight the scales as heavily as does Oregon for
the landlord and against the fundamental interest of the tenant
they must be backed by some ‘compelling . . . interest,’
Kramer v. Union Free School District, 395 U.S. 621, 627, 89
S.Ct. 1886, 1889, 23 L.Ed.2d 583. No such ‘compelling . . .
interest’ underlies this statutory scheme.



The double-rent bond required of tenants, but not required
of others in possession of real estate, is properly held to be
unconstitutional by reason of the Equal Protection Clause of
the Fourteenth Amendment.



II



I cannot agree, however, that the remainder of Oregon's FED
Statute satisfies the requirements of due process of law.



*83  I am satisfied that the Court properly addresses itself
to the remaining questions rather than requiring appellants,
who are already destitute, to start litigation all over in the
Oregon state courts. The three-judge court that decided this
case is a panel of distinguished Oregon lawyers and judges.
Judge Goodwin came to the District Court from the Supreme
Court of Oregon. Judge Solomon has practiced and sat in
Portland, Oregon, for years. Judge Kilkenny was a well-
known practitioner in Pendleton, Oregon, before coming to
the federal bench. These men have their roots deep in Oregon
law and are by no means outsiders unfamiliar with it. On
local-law questions we have long deferred to federal judges
who have come from law practice in a State whose local law
is at issue in a federal case. See MacGregor v. State Mutual
Life Assur. Co., 315 U.S. 280, 281, 62 S.Ct. 607, 86 L.Ed.
846; Huddleston v. Dwyer, 322 U.S. 232, 237, 64 S.Ct. 1015,
1018, 88 L.Ed. 1246; Bernhardt v. Polygraphic Co., 350 U.S.
198, 204, 76 S.Ct. 273, 277, 100 L.Ed. 199; Magenau v. Aetna
Freight Lines, 360 U.S. 273, 281 n. 2, 79 S.Ct. 1184, 1189, 3
L.Ed.2d 1224 (Frankfurter, J., dissenting).



This is a most appropriate occasion to honor that tradition.
While there are occasional appropriate cases for abstention
(see Reetz v. Bozanich, 397 U.S. 82, 90 S.Ct. 788, 25 L.Ed.2d
68), this Court's abstention doctrine that requires litigants to
start all over again in a state court after having financed their
course all the way to this Court is likely to exhaust only the
litigants.



This all-Oregon panel said on the abstention issue:
‘It is unlikely that an application of state law would
change the posture of the federal constitutional issues. No
state administrative process is involved. The case has been
thoroughly briefed and argued on the merits, and is presented
on a clear and complete record. It is ripe for decision. Only
one appeal (to the United States Supreme Court) will now
be needed to settle the federal constitutional question. While
the state courts are also capable of  *84  applying the United
States Constitution to a challenged state law, two levels of
appeal would be needed in an F.E.D. case within the state
system. A final state-court decision would still not necessarily
settle the federal constitutional question.



‘Closely related to the time element is economy. Cases
of this sort tax **880  both courts and counsel. Until
finally resolved, these cases produce expense, uncertainty,
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and frustration. Delay produces no balancing benefit, either
of comity or of clarity in state-federal relations.’



Agreeing with that view, I come to the remaining
constitutional issues.



In my view, there are defects in the Oregon procedures which
go to the essence of a litigant's right of access to the courts,
whether he be rich or poor, black or white.



The problem starts with Judge Wright's statement in Javins v.
First National Realty Corp., 138 U.S.App.D.C. 369, 372, 428
F.2d 1071, 1074:



‘When American city dwellers, both
rich and poor, seek ‘shelter’ today, they
seek a well known package of goods
and services—a package which includes
not merely walls and ceilings, but also
adequate heat, light and ventilation,
serviceable plumbing facilities, secure
windows and doors, proper sanitation,
and proper maintenance.'



This vital interest that is at stake may, of course, be tested
in so-called summary proceedings. But the requirements of
due process apply and due process entails the right ‘to sue
and defend in the courts,’ a right we have described as ‘the
alternative of force’ in an organized society. Chambers v.
Baltimore & Ohio R. Co., 207 U.S. 142, 148, 28 S.Ct. 34,
35, 52 L.Ed. 143. In essence the question comes down to
notice and an opportunity to defend. Armstrong v. Manzo,
380 U.S. 545, 85 S.Ct. 1187, 14 L.Ed.2d 62; Mullane v.
Central Hanover Bank & Trust Co., 339 U.S. 306, 70 S.Ct.
652, 94 L.Ed. 865.



*85  Oregon gives the tenant ‘not less than two or more



than four days' 6  after service of summons to go to trial. If
service is on a Friday, trial could be on the following Monday.
There can be no continuance for more than two days ‘unless
the defendant . . . gives an undertaking . . . with good and
sufficient security’ covering the rent which may accrue during



the trial. 7



For slum tenants—not to mention the middle class—this
kind of summary procedure usually will mean in actuality
no opportunity to be heard. Finding a lawyer in two
days, acquainting him with the facts, and getting necessary
witnesses make the theoretical opportunity to be heard and



interpose a defense a promise of empty words. It is, indeed,
a meaningless notice and opportunity to defend. The trial is
likely to be held in the presence of only the judge and the



landlord and the landlord's attorney. 8



Moreover, even for tenants who have been lucky to find



a lawyer, the landlord need only plead 9  and prove 10  the
following items in order to win a judgment: (1) a description
of the premises, (2) that the defendant is in possession of
the premises, (3) that he entered upon them ‘with force,’



or unlawfully holds them ‘with force,' 11  and (4) that the
plaintiff is entitled to possession.



**881  *86  Affirmative defenses such as the failure of the
landlord to make repairs or that the motivation for the eviction
was retaliation for a report by the tenant of a violation of
a housing code are apparently precluded. This reflects the
ancient notion that a lease is a conveyance of an ‘estate
in land,’ in which the respective covenants—a tenant's to
pay rent, the landlord's to repair—were deemed independent
of each other. This approach was appropriate in the feudal



culture in which property law evolved. 12  But this feudal
notion of landlord-tenant law—rooted in the special needs
of an agrarian society—has not been a realistic approach to



*87  landlord-tenant law for many years, 13  and has been
replaced by what eminent authorities have described as ‘a



predominantly contractual’ analysis of leasehold interests. 14



This led Judge Wright in Javins v. First National Realty
Corp., 138 U.S.App.D.C., at 373, 428 F.2d, at 1075, to hold
‘that leases of urban dwelling units should be interpreted and
construed like any other contract.’ Oregon takes the same
view and treats a lease as a contract. Wright v. Baumann, 239
Or. 410, 398 P.2d 119; Eggen v. Wetterborg, 193 Or. 145,
237 P.2d 970.



The Housing Code of Portland, Oregon, has as its declared
purpose the protection of the life, health, and welfare of
the public and of the owners and occupants of residential



buildings. 15  It forbids anyone to use or permit a building to
be used in violation of its provisions. Id., s 8—204.



*88  We do not know what Oregon would hold if a lease
in violation of a housing **882  code was before it in an
FED case. But if the lease is a contract, then the opportunity
to be heard would certainly embrace the issue of legality,
if due process is to have any real significance. Oregon's
statutory FED scheme is plainly to protect landlords against
loss of rental income during lengthy litigation. See Menefee
Lumber Co. v. Abrams, 138 Or. 263, 5 P.2d 709; Friedenthal
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v. Thompson, 146 Or. 640, 31 P.2d 643. But that is no
justification for denial to tenants of due process, as there are
other less drastic devices for protecting the landlord. Judge
Wright in the Javins case, 138 U.S.App.D.C., at 381 n. 67,
428 F.2d, at 1083 n. 67, proposed ‘an excellent protective
procedure’ in the form of a requirement that the tenant,
who raises an affirmative defense based on housing code
violations or other discriminatory landlord practices, pay rent



into court as it became due. 16  See also Bell v. Tsintolas
Realty Co., 139 U.S.App.D.C. 101, 430 F.2d 474. The District
Court in the present case employed a similar procedure.



Appellees assert that the affirmative defenses mentioned are
not relevant to the issues posed under Oregon's FED Act.
They represent to us that the Oregon judges at the trial level
have usually held that such defenses are not relevant, though
the Oregon Supreme Court has not considered the question.
What Oregon will hold or should hold is not the issue. Since,
however, Oregon holds that a lease is a contract, all defenses
*89  relevant to its legality and its actual operation would



seem to be within the ambit of the opportunity to be heard that
is embraced within the concept of due process, at least until
the issue has been resolved to the contrary.



The Court suggests that landlord-tenant law raises no federal
questions. This is not quite so clear to me. We have held that
the right to complain to public authorities is constitutionally
protected. In re Quarles, 158 U.S. 532, 15 S.Ct. 959, 39
L.Ed. 1080. If a defendant in an FED action is denied
the right to assert as a defense the claim that he is being
evicted, not for the nonpayment of rent, but because he
exercised his constitutional right to complain to public
officials about the disrepair of his apartment, a substantial
federal question would be presented. See Edwards v. Habib,
130 U.S.App.D.C. 126, 129—137, 397 F.2d 687, 690—698
(1968).



The Court also implies that to find for appellants in this
case, we would have to hold, as a matter of constitutional
law, that a lease is required to be interpreted as an ordinary
contract. But this is not at all necessary. Oregon has already
adopted the modern, contractual view of leasehold analysis.
The issue that confronts the Court is not whether such a view
is constitutionally compelled, but whether, once Oregon has
gone this far as a matter of state law, the requirements of due
process permit a restriction of contract-type defenses in an
FED action. Cf. Shapiro v. Thompson, 394 U.S., at 627 n. 6,
89 S.Ct., at 1327, 22 L.Ed.2d 600; Sherbert v. Verner, 374
U.S. 398, 404—406, 83 S.Ct. 1790, 1794—1795, 10 L.Ed.2d
965.



Normally a State may bifurcate trials, deciding, say, the right
to possession in one suit and the right to damages in another.
See Bianchi v. Morales, 262 U.S. 170, 43 S.Ct. 526, 67 L.Ed.
928; American Surety Co. v. Baldwin, 287 U.S. 156, 53 S.Ct.
98, 77 L.Ed. 231.



But where the right is so fundamental as the tenant's claim
to his home, the requirements of due process should be more
embracing. In the setting of modern urban *90  life, the
home, even though it be in the slums, is where man's roots
**883  are. To put him into the street when the slum landlord,



not the slum tenant, is the real culprit deprives the tenant of
a fundamental right without any real opportunity to defend.
Then he loses the essence of the controversy, being given only
empty promises that somehow, somewhere, someone may
allow him to litigate the basic question in the case.



Bianchi v. Morales, supra, which sanctioned the bifurcated
trial in the rural setting of Puerto Rico, where the contest was
between mortgagor and mortgagee, would be an insufferable
addition to the law of the modern ghetto.



A judgment obtained by the landlord, whether by default or
otherwise, gives him the right to levy on the goods of the



tenant to recover the costs and disbursements of the suit. 17



Moreover, any past waste or damages, which are covered by
the appeal bond, are not an issue in litigation in FED cases.
As noted, the issues in Oregon FED cases are limited and
the proceedings summary. Making the tenant liable for past
waste or damage through the device of an appeal bond when
he has no real opportunity to defend is a manifest denial of
due process.



I dissent from an affirmance of this judgment.



Mr. Justice BRENNAN, dissenting in part.



In my view the District Court erred in declining to apply
the doctrine of abstention with respect to the availability of



defenses in FED actions. *  The issue *91  is whether Oregon
would violate the Fourteenth Amendment if its substantive
law in some circumstances recognized a tenant's rights to
withhold rent and retain possession based on the landlord's
breach of duty to maintain the premises, but its procedural
law would not permit assertion of those rights in defense of
an FED action. This constitutional issue is ripe for decision
if, and only if, Oregon law (1) recognizes substantive rights
of the tenant based on the landlord's breach of duty; (2)
recognizes, because of such breach, that a tenant may remain
in possession while withholding rent during the term or may
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hold over after expiration of the term, and (3) excludes the
assertion of these rights to continued possession as a defense
to an FED action.



The Court's opinion exposes the fallacy of the District Court's
conclusion that Oregon law is ‘clear’ and that ‘(i)t is unlikely
that an application of state law would change the posture
of the federal constitutional issues.’ App. 73. For the Court
cites Oregon decisions that have recognized certain equitable
defenses in FED actions, ante, at 870 n. 11, and can only
conjecture that the defenses appellants sought to raise are
‘apparently’ not in this category. We cannot confidently say,
therefore, how the Oregon courts would treat appellants'
defenses, if available at all, when asserted in an FED suit, or
how, if those defenses are available in FED suits, the Oregon
courts would apply the requirement of a trial no later than six
days after service of process. Clearly, therefore, the Oregon
law is susceptible of a ‘construction by the state courts that
would avoid or modify the constitutional question.’ Zwickler
v. Koota, 389 U.S. 241, 249, 88 S.Ct. 391, 396, 19 L.Ed.2d
444 (1967); Reetz v. Bozanich, 397 U.S. 82, 90 S.Ct. 788,



25 L.Ed.2d 68 (1970). In these circumstances the District
Court should have remitted appellants to the Oregon courts
for an authoritative interpretation of Oregon law in *92
these respects before adjudicating appellants' plainly **884
nonfrivolous constitutional attacks upon the FED Statute.



I would vacate the judgment of dismissal and remand with
direction to the District Court (1) to enter judgment declaring
that the double-bond requirement of Ore.Rev.Stat. s 105.160
violates the Equal Protection Clause, and (2) to retain
jurisdiction and reinstate the temporary restraining order
conditioned on the payment of rent into the escrow account,
provided appellants, within a time fixed by the District Court,
institute appropriate proceedings in the Oregon courts to
obtain an authoritative interpretation of the FED Statute with
respect to defenses available in actions thereunder.



All Citations



405 U.S. 56, 92 S.Ct. 862, 31 L.Ed.2d 36



Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the



convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287,
50 L.Ed. 499.



1 The original complaint was filed on behalf of Donald and Edna Lindsey, seven other named plaintiffs (one of whom was
an intervenor), and all other persons similarly situated. Permission to maintain the suit as a class action was granted,
App. 33, but the class was not further defined. The other named plaintiffs raised claims essentially similar to the Lindseys,
who were the only two plaintiffs to appeal and who are hereafter termed ‘appellants.’ Appellee Normet was the owner of
the seller's interest in the property rented to the appellants and held the legal title to secure the purchaser's performance
of the contract of sale. An assignee of the purchaser's interest in the contract had rented the residence to appellants.
The trial court found, however, that there was a landlord-tenant relationship between appellee and appellants at the time
the suit was filed. App. 71.



2 It was stipulated that city inspectors found rusted gutters, broken windows, broken plaster, missing rea steps, and
improper sanitation, all in violation of the Portland Housing Code, and that the inspectors posted a notice that the dwelling
was required to be vacated within 30 days unless the owner could show cause why the building should not be declared
unfit for occupancy. App. 43.



3 In its entirety, the Oregon Forcible Entry and Wrongful Detainer Statute provides:
‘Forcible Entry And Wrongful Detainer
‘105.105 Entry to be lawful and peaceable only. No person shall enter upon any land, tenement or other real property
unless the right of entry is given by law. When the right of entry is given by law the entry shall be made in a peaceable
manner and without force.
‘105.110 Action for forcible entry or wrongful detainer. When a forcible entry is made upon any premises, or when an
entry is made in a peaceable manner and possession is held by force, the person entitled to the premises may maintain
in the county where the property is situated an action to recover the possession thereof in the circuit court, district court
or before any justice of the peace of the county.
‘105.115 Causes of unlawful holding by force. The following are causes of unlawful holding by force within the meaning
of ORS 105.110 and 105.125:
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‘(1) When the tenant or person in possession of any premises fails or refuses to pay rent within 10 days after it is due
under the lease or agreement under which he holds, or to deliver possession of the premises after being in default on
payment of rent for 10 days.
‘(2) When the lease by its terms has expired and has not been renewed, or when the tenant or person in possession is
holding from month to month, or year to year, and remains in possession after notice to quit as provided in ORS 105.120,
or is holding contrary to any condition or covenant of the lease or is holding possession without any written lease or
agreement.
‘105.120 Notice necessary to maintain action in certain cases; waiver of notice; effect of advance payments of rent. (1) An
action for the recovery of the possession of the premises may be maintained in cases provided in subsection (2) of ORS
105.115, when the notice to terminate the tenancy or to quit has been served upon the tenant or person in possession in
the manner prescribed by ORS 91.110 and for the period prescribed by ORS 91.060 to 91.080 before the commencement
of the action, unless the leasing or occupation is for the purpose of farming or agriculture, in which case such notice must
be served for a period of 90 days before the commencement of the action.
‘(2) Any person entering into the possession of real estate under written lease as the tenant of another may, by the terms
of his lease, waive the giving of any notice required by this section.
‘(3) The service of a notice to quit upon a tenant or person in possession does not authorize an action to be maintained
against him for the possession of premises before the expiration of any period for which the tenant or person has paid
the rent of the premises in advance.
‘105.125 Complaint. In an action pursuant to ORS 105.110 it is sufficient to state in the complaint:
‘(1) A description of the premises with convenient certainty;
‘(2) That the defendant is in possession of the premises;
‘(3) That he entered upon the premises with force or unlawfully holds the premises with force; and
‘(4) That the plaintiff is entitled to the possession of the premises.
‘105.130 How action conducted. Except as provided in ORS 105.135 to 105.160, an action pursuant to ORS 105.110
shall be conducted in all respects as other actions in courts of this state.
‘105.135 Service and return of summons. The summons shall be served and returned as in other actions. The service
shall be not less than two or more than four days before the day of trial appointed by the court.
‘105.140 Continuance. No continuance shall be granted for a longer period than two days unless the defendant applying
therefor gives an undertaking to the adverse party with good and sufficient security, to be approved by the court,
conditioned for the payment of the rent that may accrue if judgment is rendered against the defendant.
‘105.145 Judgment on trial by court. If the action is tried by the court without a jury, and after hearing the evidence
it concludes that the complaint is not true, it shall enter judgment against the plaintiff for costs and disbursements. If
the court finds the complaint true or if judgment is rendered by default, it shall render a general judgment against the
defendant and in favor of the plaintiff, for restitution of the premises and the costs and disbursements of the action. If
the court finds the complaint true in part, it shall render judgment for the restitution of such part only, and the costs and
disbursements shall be taxed as the court deems just and equitable.
‘105.150 Verdict and judgment on trial by jury. If the action is tried by a jury and they find the complaint true, they shall
render a general verdict of guilty against the defendant; if not true, they shall render a general verdict of not guilty; if
true in part, they shall render a verdict setting forth the facts they find, and the court shall render judgment according
to the verdict.
‘105.155 Form of execution. The execution, should judgment of restitution be rendered, may be in the following form:
State of Oregon,
County of _ _
ss.
To the sheriff or any constable of the county:
Whereas, a certain action for the forcible entry and detention, (or the forcible detention) of the following described
premises, to wit: _ _, lately tried before the above entitled court, wherein _ _ was plaintiff and _ _ was defendant, judgment
was rendered on the _ _ day of _ _, A.D., _ _ that the plaintiff _ _ have restitution of the premises, and also that he
recover the costs and disbursements in the sum of $_ _;
In the name of the State of Oregon, you are, therefore, hereby commanded to cause the defendant and his goods and
chattels to be forthwith removed from the premises and the plaintiff is to have restitution of the same. In the event the
goods and chattels are not promptly removed thereafter by the defendant you are authorized and empowered to cause
the same to be removed to a safe place for storage. You are also commanded to levy on the goods and chattels of the
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defendant, and make the costs and disbursements, aforesaid, and all accruing costs, and to make legal service and due
return of this writ.
Witness my hand and official seal (if issued out of a court of record) this _ _ day of _ _, A.D., _ _.
_ _my
Justice of the peace, or clerk of the district or circuit court.
‘105.160 Additional undertaking on appeal. If judgment is rendered against the defendant for the restitution of the real
property described in the complaint, or any part thereof, no appeal shall be taken by the defendant from the judgment
until he gives, in addition to the undertaking now required by law upon appeal, an undertaking to the adverse party, with
two sureties, who shall justify in like manner as bail upon arrest, for the payment to the plaintiff if the judgment is affirmed
on appeal of twice the rental value of the real property of which restitution is adjudged from the commencement of the
action in which the judgment was rendered until final judgment in the action.’



4 Civ. No. 70—8, Sept. 10, 1970, D.Ore. 341 F.Supp. 638. Reprinted at App. 72.



5 The District Court correctly declined to abstain from considering the constitutionality of the FED Statute since: ‘The
challenged statute is clear. It is unlikely that an application of state law would change the posture of the federal
constitutional issues. No state administrative process is involved. The case has been thoroughly briefed and argued on
the merits, and is presented on a clear and complete record.’ App. 73. Since the judicially created doctrine of abstention
involves duplication of effort and expense and an attendant delay, see England v. Louisiana State Board of Medical
Examiners, 375 U.S. 411, 418, 84 S.Ct. 461, 466, 11 L.Ed.2d 440 (1964), this Court has emphasized that it should be
applied only ‘where the issue of state law is uncertain,’ Harman v. Forssenius, 380 U.S. 528, 534, 85 S.Ct. 1177, 1182,
14 L.Ed.2d 50 (1965), and ‘only in narrowly limited ‘special circumstances,“ Zwickler v. Koota, 389 U.S. 241, 248, 88
S.Ct. 391, 395, 19 L.Ed.2d 444 (1967) (citing Propper v. Clark, 337 U.S. 472, 492, 69 S.Ct. 1333, 1344, 93 L.Ed. 1480
(1949)). See Reetz v. Bozanich, 397 U.S. 82, 90 S.Ct. 788, 25 L.Ed.2d 68 (1970). The Oregon FED Statute has been in
effect for over 100 years, and there is a substantial body of interpretative decisions by the Oregon courts.



6 402 U.S. 941, 91 S.Ct. 1624, 29 L.Ed.2d 109 (1971).



7 If the FED action is initiated in the district court instead of the circuit court, the double bond is required for a trial de novo
in the circuit court. ORS ss 46.250, 53.090. Appellants do not, however, contend that there is anything unconstitutional
about the District Court trial, except for the claims noted above, and they do not contend that the dual level trial system
itself violates their constitutional rights. Brief for Appellants 63.



8 Appellants make a conclusory argument that allowing a landlord to allege that the tenant is guilty of ‘unlawful holding by
force’ is impermissible on grounds of vagueness. Brief for Appellants 58—59. ORS s 105.115 adequately defines this
term, however, see n. 3, supra, and the District Court properly rejected this argument.



9 United States v. National Dairy Products Corp., 372 U.S. 29, 32, 83 S.Ct. 594, 597, 9 L.Ed.2d 561 (1963); United States
v. Raines, 362 U.S. 17, 22, 80 S.Ct. 519, 523, 4 L.Ed.2d 524 (1960).



10 ORS s 16.220(1)(i) provides that when a plaintiff joins an FED action with an action for rental due, ‘the defendant shall
have the same time to answer, or otherwise plead, as is now provided by law in actions for the recovery of rental due.’
ORS s 91.220 provides that accrued rent may be recovered in an ‘action at law’ which is subject to the general rules of
pleading and procedure enumerated in s 16.010 and not the special FED procedures.



11 Oregon also recognizes certain equitable defenses in FED actions, see Leathers v. Peterson, 195 Or. 62, 244 P.2d 619
(1952) (mental incompetence); Crossen v. Campbell, 102 Or. 666, 202 P. 745 (1921) (forfeiture of lease); Friedenthal
v. Thompson, 146 Or. 640, 31 P.2d 643 (1934) (reformation of lease); Menefee Lumber Co. v. Abrams, 138 Or. 263,
5 P.2d 709 (1931) (lessor's breach of dependent covenant not to rent another part of premises to business competitive
with lessee—tried by stipulation), and ORS s 16.460 provides that when an equitable matter is interposed, the FED
action will be stayed until the equitable matters are determined. Apparently, however, the defenses sought to be raised
by appellants are not in this category.



12 This claim is explicitly presented in the complaint: ‘For their cause of action, said Plaintiffs set forth the following: . . . (c)
That said Defendant-Landlords have a duty to refrain from taking retaliatory measures against said Plaintiffs as a result
of this action or as a result of reporting Housing Code violations or as a result of Plaintiffs withholding rent to compel the
Defendant-Landlords to repair the premises.’ App. 24. Appellants stipulated that, if permitted, they would raise various
legal and equitable defenses (unconstitutionality of the proceeding, illegality of contract, failure of consideration, warranty
of fitness of habitability, unclean hands of landlord) if an FED action were brought against them. App. 44. It is sufficiently
clear from the District Court's pretrial order that all of the parties, including the defendant state court judge, agreed that
the defenses appellants desired to press were unavailable in Oregon FED actions. The District Court agreed that this





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970116149&pubNum=345&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124763&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_466&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_466


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124763&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_466&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_466


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965102278&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1182&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1182


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965102278&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1182&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1182


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967107669&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_395&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_395


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967107669&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_395&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_395


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949118376&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1344&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1344


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949118376&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1344&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1344


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134185&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971242747&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS46.250&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS53.090&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS105.115&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963125290&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_597


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960122478&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_523


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960122478&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_523


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS16.220&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS91.220&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952103108&pubNum=661&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952103108&pubNum=661&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1922102037&pubNum=660&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1934104035&pubNum=661&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1934104035&pubNum=661&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932102800&pubNum=661&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932102800&pubNum=661&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS16.460&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








Lindsey v. Normet, 405 U.S. 56 (1972)



92 S.Ct. 862, 31 L.Ed.2d 36



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 18



accurately reflected Oregon law. In these circumstances, therefore, there was no reason for the District Court to abstain.
See n. 5, supra.



13 At oral argument, appellants conceded that if a tenant remained in possession without paying rent, a landlord might be
deprived of property without due process of law:
‘Q: If you didn't have that deposit in escrow (rent paid by tenants during litigation), might you not be confronted with a
counter-suggestion that this is a taking of property without due process, without compensation?
‘Mr. Clough: Of course; that is correct.
‘Q: But you would accept that as an invariable condition to maintaining possession?
‘Mr. Clough: Yes, we'd have no problem with that.’ Tr. of Oral Arg. 14.



14 ‘It would be a surprising extension of the Fourteenth Amendment if it were held to prohibit the continuance of one of
the most universal and best known distinctions of the mediaeval law. From the exceptio spolii of the Pseudo-Isidore,
the Canon Law and Bracton to the assize of novel disseisin the principle was of very wide application that a wrongful
disturbance of possession must be righted before a claim of title would be listened to—or at least that in a proceeding to
right such disturbance a claim of title could not be set up; and from Kant to Ihering there has been much philosophising
as to the grounds. But it is unnecessary to follow the speculations or to consider whether the principle is eternal or a no
longer useful survival. The constitutionality of the law is independent of our views upon such points.’ Grant Timber & Mfg.
Co. v. Gray, 236 U.S. 133, 134, 35 S.Ct. 279, 59 L.Ed. 501 (1915).



15 For various tenant remedies for housing code violations, see N.Y. Real Property Actions and Proceedings Law,
McKinney's Consol.Laws, c. 81, ss 769—782 (Supp. 1971—1972); Brown v. Southall Realty Co., 237 A.2d 834
(D.C.Ct.App.1968); S.D.Comp.Laws Ann. s 43—32—9 (1967). For recognition of an implied warranty of habitability, see
Pines v. Perssion, 14 Wis.2d 590, 111 N.W.2d 409 (1961); Earl Millikin, Inc. v. Allen, 21 Wis.2d 497, 124 N.W.2d 651
(1963); Cal.Civ.Code s 1941 (1954 and Supp.1971). For prohibitions against various kinds of retaliatory evictions, see
Ill.Rev.Stat., c. 80, s 71 (1971); Mich.Comp.Laws s 564.204, added by Pub.Acts 1968, c. 2, Mich.Stat.Ann. s 26.1300
(204) (1970); Edwards v. Habib, 130 U.S.App.D.C. 126, 397 F.2d 687 (1968), cert. denied, 393 U.S. 1016, 89 S.Ct.
618, 21 L.Ed.2d 560 (1969); United States v. Bruce, 353 F.2d 474 (CA5 1965); United States v. Beaty, 288 F.2d 653
(CA6 1961).



16 N.Y. Multiple Residence Law, McKinney's Consol.Laws, c. 61—B, s 305—a (Supp.1971—1972); Ill.Rev.Stat., c. 23, s
11—23 (1971); Mass.Gen.Laws Ann., c. 239, s 8A (Supp.1971); Pa.Stat.Ann., Tit. 35, s 1700—1 (Supp.1971). See
generally Comment, Rent Withholding and the Improvement of Substandard Housing, 53 Calif.L.Rev. 304 (1965).



17 An FED defendant has from two to six days between the serving of the complaint and trial unless he files a continuance
bond. See ss 105.135, 105.140, n. 3, supra.



18 The statute itself declares the public policy of the State of Oregon to be that: ‘No person shall enter upon any land,
tenement or other real property unless the right of entry is given by law. When the right of entry is given by law, the
entry shall be made in a peaceable manner and without force.’ s 105.105. One out of actual possession of real property,
although lawfully entitled to such possession, is liable criminally for assault and battery if, instead of filing an FED action,
he accomplishes an entry upon such real property by the exertion of force against the person of an actual occupant who
opposes and resists such entry. Coghlan v. Miller, 106 Or. 46, 54—56, 211 P. 163, 166—167 (1922).



19 A Casner & W. Leach, Cases and Text on Property 451 (2d ed. 1969).



20 See Annot., Right of Landlord to Dispossess Tenant Without Legal Process, 45 A.L.R. 313 (1926), 49 A.L.R. 517 (1927),
60 A.L.R. 280 (1929), 101 A.L.R. 476 (1936), 6 A.L.R.3d 177 (1966).



21 McLaughlin v. Florida, 379 U.S. 184, 85 S.Ct. 283, 13 L.Ed.2d 222 (1964); Loving v. Virginia, 388 U.S. 1, 87 S.Ct. 1817,
18 L.Ed.2d 1010 (1967).



22 Korematsu v. United States, 323 U.S. 214, 65 S.Ct. 193, 89 L.Ed. 194 (1944); Takahashi v. Fish & Game Comm'n, 334
U.S. 410, 68 S.Ct. 1138, 92 L.Ed. 1478 (1948); Oyama v. California, 332 U.S. 633, 68 S.Ct. 269, 92 L.Ed. 249 (1948);
Levy v. Louisiana, 391 U.S. 68, 88 S.Ct. 1509, 20 L.Ed.2d 436 (1968); Glona v. American Guarantee & Liability Insurance
Co., 391 U.S. 73, 88 S.Ct. 1515, 20 L.Ed.2d 441 (1968).



23 Shapiro v. Thompson, 394 U.S. 618, 634, 89 S.Ct. 1322, 1331, 22 L.Ed.2d 600 (1969) (emphasis omitted) (right to travel).
See also Harper v. Virginia State Bd. of Elections, 383 U.S. 663, 668, 86 S.Ct. 1079, 1082, 16 L.Ed.2d 169 (1966) (right
to vote). Cf. Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 541, 62 S.Ct. 1110, 1113, 86 L.Ed. 1655 (1942).



24 The Oregon civil appeal bond statute provides:
‘19.040 Form of undertaking on appeal; conditions for stay of proceedings; enforcement against sureties on dismissal
of appeal. (1) The undertaking of the appellant shall be given with one or more sureties, to the effect that the appellant
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will pay all damages, costs and disbursements which may be awarded against him on the appeal; but such undertaking
does not stay the proceedings, unless the undertaking further provides to the effect following:
‘(b) If the judgment or decree appealed from is for the recovery of the possession of real property, for a partition thereof,
or the foreclosure of a lien thereon, that during the possession of such property by the appellant he will not commit,
or suffer to be committed, any waste thereon, and that if such judgment or decree or any part thereof is affirmed, the
appellant will pay the value of the use and occupation of such property, so far as affirmed, from the time of the appeal
until the delivery of the possession thereof, not exceeding the sum therein specified, to be ascertained and tried by the
court or judge thereof.
‘(2) When the decree appealed from requires the execution of a conveyance or other instrument, execution of the decree
is not stayed by the appeal, unless the instrument is executed and deposited with the clerk within the time allowed to file
the undertaking, to abide the decree of the appellate court.
‘(3) If the appeal is dismissed, the judgment or decree, so far as it is for the recovery of money, may, by the appellate
court, be enforced against the sureties in the undertaking for a stay of proceedings, as if they were parties to the judgment
or decree.’
An FED action may be brought in the circuit court, the district court, or before a justice of the peace. ORS s 19.040
by its terms applies to appeals from the circuit court to the court of appeals and to the Supreme Court, but if the FED
action is initiated in a district court or a justice's court, ORS s 53.040 requires that an appellant to the circuit court give
an undertaking with one or more sureties that he will pay ‘all costs and disbursements that may be awarded against
him on the appeal.’



25 The s 19.040(1)(b) undertaking does not, it is true, cover any rent that has accrued from the time the FED action is filed
until the time the appeal is taken. However, the s 105.145 continuance bond filed by the tenant if the pretrial delay is over
six days provides security for this rent, or such rent may be recovered as back rent in the s 91.220 action at law.



26 Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949), is distinguishable from the
instant case. There, the Court upheld a state law that required a shareholder who wished to file a shareholder's derivative
suit but who owned less than 5% of the corporation's stock or whose stock was worth less than $50,000 to file as a
precondition to bringing the suit a bond for the reasonable expenses, including attorney's fees, that might be incurred
by defendants. The security requirement there applied to a plaintiff and its purpose was to protect the corporation from
being injured by ‘strike suits' that harmed the very interests that plaintiffs claimed to be protecting.



1 Ore.Rev.Stat. s 19.040(1).



2 Id., s 105.160.



3 The general appeal statute (Ore.Rev.Stat. s 19.040(1)), however, applies only to appeals from the trial court of general
jurisdiction (circuit court). FED actions may be brought in the circuit court, Ore.Rev.Stat. s 105.110, but are also within
the jurisdiction of the district and justice of the peace courts—courts of limited jurisdiction. Ibid. A litigant may appeal from
these courts to the circuit court, Ore.Rev.Stat. s 46.250, in which case trial is had de novo, and may stay an adverse
decision pending appeal by giving an undertaking, with one or more sureties, that he will pay all costs and disbursements
against him awarded on the appeal, and that he will satisfy and judgment that might be entered against him by the
appellate court. Ore.Rev.Stat. s 53.040.
Appellees argue that the undertaking provided for by Ore.Rev.Stat. s 53.040 is inadequate to protect landlords' rights.
The answers are two. First, the landlord has the prerogative to bring suit in the circuit court, should he desire the greater
protection of the general appeal statute. Second, the legislature could provide that the general appeal statute apply to
FED actions brought in the district, as well as circuit, courts.



4 1970 Census of Housing, Advance Report HC (V. 1), p. 11.



5 The ‘rational’ relationship test applied to strictly economic or business interests (United States v. Maryland Savings-Share
Ins. Corp., 400 U.S. 4, 6, 91 S.Ct. 16, 17, 27 L.Ed.2d 4; McDonald v. Board of Elections, 394 U.S. 802, 809, 89 S.Ct.
1404, 1408, 22 L.Ed.2d 739) is not germane here.



6 Ore.Rev.Stat. s 105.135.



7 Id., s 105.140.



8 The majority stresses the ‘fact’ that a tenant may have up to six days to prepare for trial. But as of right, the statute
guarantees only two. While various discretionary actions may result in a tenant's having the full six days, ‘(t)he right of a
citizen to due process of law must rest upon a basis more substantial than favor or discretion.’ Roller v. Holly, 176 U.S.
398, 409, 20 S.Ct. 410, 414, 44 L.Ed. 520.



9 Ore.Rev.Stat. s 105.125.



10 Id., s 105.145.





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS19.040&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS53.040&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS19.040&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS91.220&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949116439&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS19.040&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS105.160&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS19.040&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS105.110&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS46.250&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS53.040&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS53.040&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970143178&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_17


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970143178&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_17


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132972&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1408&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1408


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132972&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1408&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1408


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS105.135&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS105.140&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1900108685&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_414&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_414


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1900108685&pubNum=708&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_414&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_414


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS105.125&originatingDoc=Id4c9a6529c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








Lindsey v. Normet, 405 U.S. 56 (1972)



92 S.Ct. 862, 31 L.Ed.2d 36



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 20



11 ‘Unlawful holding by force’ is defined by Ore.Rev.Stat. s 105.115 to occur in the following circumstances: (1) if a tenant
‘fails or refuses to pay rent within 10 days after it is due’ pursuant to a lease or agreement, (2) if he fails or refuses ‘to
deliver possession of the premises after being in default on payment of rent for 10 days,’ (3) if he remains in possession
after receipt of a statutory notice to quit (see Ore.Rev.Stat. s 105.120) and was holding under an expired lease or was
a month-to-month or year-to-year tenant, or (4) if he ‘is holding contrary to any condition or covenant of the lease’ or
‘without any written lease or agreement.’



12 ‘Under feudal tenure, and in more recent times, in the setting of a largely agrarian society, the tenant rented land primarily
for the production of crops. The fact that a building or dwelling stood on the premises was, in the main, incidental, because
the major emphasis was on the tenant's right to till the soil for the production of crops to supply him a livelihood. For as
long as the tenant rented the land he was the holder of an estate for years; in effect, he was the owner for a limited term.
If he wanted to live in comfort, and if a dwelling stood on the land, it was his business to make that dwelling livable, to
see to it that the roof was watertight, that the well was in good shape, and that whatever sanitary facilities there were,
were adequate. While he was not to commit ‘waste’—destruction of the property that would leave it in less productive
condition than when he rented it—the owner owed him no obligation to assist in maintaining his buildings in a livable
or decent condition.
‘If anything, the obligation ran the other way, because an intentional or grossly negligent destruction of buildings on the
premises might be construed as waste by the tenant. Thus, from its very beginning, the obligation to repair went hand
in hand with control. Since the landlord gave up control over the premises for the stated term of years of the leasehold,
during that term whatever the obligation to repair would rest on the temporary owner, the tenant, rather than on the holder
of the reversionary interest, the owner of the fee. Initially, the dependence of the obligation to repair on the capacity to
control was retained and applied to non-rural housing as well.’ Legal Remedies for Housing Code Violations, National
Commission On Urban Problems, Research Report No. 14, pp. 110—111 (1968).



13 ‘The legal rules pertaining to the repair of leaseholds became wholly unreal and anachronistic with increasing urbanization
during the 19th century, with the increasing reliance on multi-unit rental property, such as tenement houses, to provide
shelter for the urban areas' growing industrial labor population. In an agrarian setting it made sense to require the tenant
to keep in good repair an entire dwelling house he had rented from an owner. On the other hand, to require a relatively
transient tenant to assume the obligation of repair in a multi-unit building or in a tenement house with respect to his rooms
and with respect to plumbing, heating, and other fixtures that were interconnected with other parts and fixtures in the
building made no sense at all.’ Id., at 111-112.



14 R. Powell & P. Rohan, Real Property 179 (1967).



15 Housing Code s 8—102.



16 Oregon's continuance bond, Ore.Rev.Stat. s 105.140, serves the same function:
‘No continuance shall be granted for a longer period than two days unless the defendant applying therefor gives an
undertaking to the adverse party with good and sufficient security, to be approved by the court, conditioned for the
payment of the rent that may accrue if judgment is rendered against the defendant.’



17 Ore.Rev.Stat. s 105.155.



* Abstention on the double-bond provision is not required in light of the Oregon Supreme Court's decision in Scales v.
Spencer, 246 Or. 111, 424 P.2d 242 (1967). I agree with the Court that this provision violates the Equal Protection Clause.
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 Distinguished by Jenkins v. Jordan Valley Water Conservancy Dist.,



Utah App., July 19, 2012



5 P.3d 616
Supreme Court of Utah.



John LYON, individually and as guardian
of Matthew J. Lyon, a minor, and Chris



Jacob Walker, individually and as guardian
for Christopher Michael Walker, a minor,



Plaintiffs, Appellants, and Cross–Appellees,
v.



Glen H. BURTON, Weber Fire District,
and Weber County, Defendants,



Appellees, and Cross–Appellants.



Nos. 950515, 950516.
|



Jan. 19, 2000.
|



Order Modifying Opinion on Denial
of Rehearing June 30, 2000.



Minors who were severely injured in collision with
automobile driven by fire chief sued fire chief and fire
district. After jury rendered verdicts in minors' favor, the
Second District Court, Ogden Department, Stanton M.
Taylor, J., granted pretrial motions to dismiss fire chief as
party defendant and to limit damages award against district
pursuant to statutory damages cap, denied minors' motions
for judgment on the verdicts, prejudgment interest, and costs,
and denied district's motion for judgment notwithstanding the
verdict. Parties cross-appealed. The Supreme Court, Stewart,
J., held that: (1) exception to general waiver of governmental
immunity for operation of an emergency vehicle governed
question of fire chief's entitlement to immunity; (2) fire chief
was not entitled to immunity; (3) one minor's failure to file
verified memorandum of costs by deadline prevented award
of costs; and (4) rule limiting recovery of costs against state,
its officers, and agencies did not preclude award of costs
to other minor; and, on petition for rehearing, Durham, J.,
held that prejudgment interest award is subject to statute
setting cap on judgments for personal injury damages against
government agencies.



Affirmed in part, reversed in part, and remanded.



Howe, C.J., concurred in the result and filed a separate
opinion in which Russon, J., concurred.



Zimmerman, J., concurred in the result and filed a separate
opinion.



West Headnotes (29)



[1] Constitutional Law
Necessity of Determination



Supreme Court should avoid addressing
constitutional issues unless required to do so.



3 Cases that cite this headnote



[2] Judgment
Absence of issue of fact



Summary judgment is appropriate only when
no genuine issues of material fact exist and the
moving party is entitled to judgment as a matter
of law.



1 Cases that cite this headnote



[3] Judgment
Evidence and inferences that may be



considered or drawn



Judgment
Where there is no evidence to sustain



verdict



Motion for judgment notwithstanding the verdict
should be granted only when, viewing the
evidence in the light most favorable to the
prevailing party, the evidence is insufficient to
support the verdict as a matter of law.



Cases that cite this headnote



[4] Appeal and Error
Extent of Review Dependent on Nature of



Decision Appealed from



Supreme Court reviews a trial court decision
on both a motion for summary judgment and a
motion for judgment notwithstanding the verdict
for correctness.
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1 Cases that cite this headnote



[5] Negligence
Actions



Generally, it is appropriate to address liability
issues, particularly the issue of whether a
defendant owes a plaintiff a duty of due care,
prior to addressing the affirmative defense of the
defendant's immunity from suit.



1 Cases that cite this headnote



[6] Municipal Corporations
Governmental powers in general



Under three-step analysis for determining
whether a governmental entity is entitled to
immunity under the Governmental Immunity
Act, court considers whether the activity the
entity performed was a governmental function
and therefore immunized from suit by the general
grant of immunity; whether, if the activity was a
governmental function, some other section of the
Act waived blanket immunity; and, if so, whether
Act contains an exception to that waiver which
results in a retention of immunity against the
particular claim asserted in the particular case.
U.C.A.1953, 63–30–3(1).



7 Cases that cite this headnote



[7] Automobiles
Government;  Immunity and Waiver



Thereof



Driving emergency vehicle to scene of fire is
“governmental function” presumptively cloaked
with immunity under Governmental Immunity
Act. U.C.A.1953, 63–30–3(1), 63–30–2(4)(a).



5 Cases that cite this headnote



[8] Municipal Corporations
Constitutional and statutory provisions



For constitutional purposes, the scope of
governmental immunity insofar as it may be
subject to various provisions in the Declaration
of Rights is a judicial, not a legislative, question.



1 Cases that cite this headnote



[9] Automobiles
Municipal corporations;  districts



Statutory waiver of governmental immunity
for negligent acts of government employees
committed in course and scope of employment
applied in action in which jury found fire chief
liable for automobile accident that occurred
while chief was driving emergency vehicle to
scene of fire. U.C.A.1953, 63–30–10.



3 Cases that cite this headnote



[10] Automobiles
Government;  Immunity and Waiver



Thereof



Exception to general waiver of governmental
immunity for operation of an emergency vehicle
governed question of immunity in action arising
out of automobile collision involving emergency
vehicle being driven to fire scene by fire chief;
although more general exception for activities
of fighting fire, standing alone, arguably
could apply, emergency vehicle exception was
more specific and thus prevailed over general
one, particularly in light of its incorporation
of statute addressing privilege of driving
emergency vehicle through red light when
responding to fire alarm, which corresponded
to circumstances of case. U.C.A.1953, 63–30–
10(15, 18); U.C.A.1953, 41–6–14 (1992).



4 Cases that cite this headnote



[11] Statutes
Intent



Supreme Court's primary objective in construing
enactments is to give effect to the legislature's
intent.



Cases that cite this headnote



[12] Statutes
Plain language;  plain, ordinary, common,



or literal meaning
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The plain language of a statute is generally the
best indication of legislative intent; therefore,
where the statutory language is plain and
unambiguous, court does not look beyond the
language's plain meaning to divine legislative
intent.



4 Cases that cite this headnote



[13] Statutes
Construing together;  harmony



Statutes
Similar or Related Statutes



The plain language of a statute is to be read as a
whole, and its provisions interpreted in harmony
with other provisions in the same statute and
with other statutes under the same and related
chapters.



8 Cases that cite this headnote



[14] Statutes
Superfluousness



Where possible, courts construe statutory
provisions so as to give full effect to all their
terms.



3 Cases that cite this headnote



[15] Statutes
General and specific statutes



A statute dealing specifically with a particular
issue prevails over a more general statute that
arguably also deals with the same issue.



1 Cases that cite this headnote



[16] Statutes
Superfluousness



Statutes
Similar or Related Statutes



Court has a duty to avoid interpreting a statute in
a manner that renders portions of the statute, or
related statutes, meaningless.



1 Cases that cite this headnote



[17] Trial
Sustaining verdict on one count or as to part



of issues



When the jury does not identify which theory
or theories it relied on in reaching its verdict,
Supreme Court may affirm the verdict if the
jury could have properly found for the prevailing
party on any one of the theories presented.



1 Cases that cite this headnote



[18] Automobiles
Verdict and findings



General verdict finding that fire chief's
negligence caused automobile accident created a
presumption that the jury found in favor of all of
plaintiffs' theories of negligence.



Cases that cite this headnote



[19] Automobiles
Vehicles used in saving life or property or



enforcing law



Evidence was for jury, in negligence action
arising from automobile accident, with respect
to issue of speed at which fire chief entered
intersection while driving emergency vehicle to
fire scene, and thus as to whether he slowed
down as necessary for safe operation, as required
for him to qualify for governmental immunity.
U.C.A.1953, 63–30–10(15, 18); U.C.A.1953,
41–6–14 (1992).



Cases that cite this headnote



[20] Appeal and Error
Issues decided and theory of verdict



In reviewing whether evidence was sufficient
to support at least one of plaintiff's theories
of negligence submitted to jury, court views
the evidence in the light most favorable to the
prevailing party.



Cases that cite this headnote



[21] Appeal and Error
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Review Dependent on Whether Questions
Are of Law or of Fact



A trial court's decision to grant or deny
prejudgment interest presents a question of law
reviewed for correctness.



2 Cases that cite this headnote



[22] Appeal and Error
Costs and Allowances



Costs
Discretion of Court



Generally, the determination to award taxable
costs is within the sound discretion of the trial
court and will not be disturbed absent an abuse
of the discretion.



3 Cases that cite this headnote



[23] Appeal and Error
Costs and Allowances



Supreme Court would review denial of costs
for correctness without deference to trial court's
conclusion where decisions to deny requests
for costs were legal determinations, based, in
one instance, on mandatory filing deadline, and
absence of authorization for award in the other.
Rules Civ.Proc., Rule 54(d)(1, 2).



4 Cases that cite this headnote



[24] Costs
Time for application



Pursuant to rule, prevailing party's failure to
file verified memorandum of costs within five
days of judgment prevented award of costs,
notwithstanding objection filed by party to lack
of any provision for costs in proposed judgment
and order of motions drafted by opposing party
for trial court's use. Rules Civ.Proc., Rule 54(d)
(2).



2 Cases that cite this headnote



[25] Appeal and Error
Costs



Prevailing party's objection to lack of any
provision for costs in proposed judgment and
order of motions drafted by opposing party for
trial court's use preserved issue of costs for
appeal.



1 Cases that cite this headnote



[26] States
Costs



Fire district was not state agency, and therefore
rule limiting recovery of costs against state, its
officers, and agencies did not preclude award of
costs to prevailing party in action against district.
U.C.A.1953, 11–7–1(2)(d), 11–32–2(7), 11–34–
1(2); Rules Civ.Proc., Rule 54(d)(1).



Cases that cite this headnote



[27] States
Costs



Pursuant to rule, to recover costs against “the
state of Utah, its officers and agencies,” the
prevailing party must point to a statute or rule
of court that expressly or by clear implication
waives the common law rule that costs are not
recoverable. Rules Civ.Proc., Rule 54(d)(1).



Cases that cite this headnote



[28] Constitutional Law
Conditions, Limitations, and Other



Restrictions on Access and Remedies



Municipal Corporations
Damages



Statute setting cap on damages awards against
government agencies did not violate open courts
provision of Utah Constitution by limiting
recovery in action in which governmental entity
was substituted for government employee. (Per
concurring opinion of Howe, C.J., with one
justice concurring and one justice concurring in
the result.) Const. Art. 1, § 11; U.C.A.1953, 63–
30–4, 63–30–34.



2 Cases that cite this headnote



[29] Municipal Corporations
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Damages



Statute providing for award of prejudgment
interest in personal injury actions requires
interest to be included in the judgment,
and therefore interest award is subject to
statute setting cap on judgments for personal
injury damages against government agencies.
U.C.A.1953, 63–30–34, 78–27–44(2).



1 Cases that cite this headnote



*618  Opinion Concurring in the Result



¶ 1 All members of the court agree with that portion of
Justice Stewart's opinion holding (i) that section 63–30–
10(15) governs whether Chief Burton's conduct is immune
from liability (Stewart op. at ¶¶ 17–19); (ii) that the trial court
properly denied defendants' motion for a j.n.o.v. (Stewart op.
at ¶¶ 21–24); (iii) that the trial court erred in denying plaintiffs
prejudgment interest (Stewart op. at ¶¶ 73–74); and (iv) that
the trial court correctly denied Lyon's request for costs, but
erred in denying Walker's request for costs (Stewart op. at ¶¶
75–80). We therefore remand the case for a determination of
the prejudgment interest and costs due.
¶ 2 On the constitutional challenges raised by plaintiffs to the
damage caps contained in section 63–30–34 of the Code, two
members of the court, Justice Stewart and *619  Associate
Chief Justice Durham, would find the caps a violation of
article I, section 11 of the Utah Constitution, as interpreted by
Berry v. Beech Aircraft, 717 P.2d 670 (Utah 1985). However,
three members of the court, Chief Justice Howe, joined
by Justice Russon, and Justice Zimmerman in a separate
opinion on a separate ground, reject plaintiffs' constitutional
challenges to section 63–30–34. Therefore, we affirm the trial
court on that issue.



Attorneys and Law Firms



E. Scott Savage, Salt Lake City, for plaintiffs.



Ray R. Christensen, David C. Richards, Salt Lake City, for
Burton and Weber Fire District.



Robert R. Wallace, Salt Lake City, for Weber County.



Gary B. Ferguson, Salt Lake City, for North View Fire
Department.



STEWART, Justice:



I. FACTS



¶ 3 This case arose from the collision of an automobile
driven by Chief Glen H. Burton of the Weber Fire District
(“District”) and an automobile in which Matthew J. Lyon and
Christopher M. Walker were riding. Lyon and Walker, both
minors, were severely injured and through their fathers, sued
Chief Burton and the Weber Fire District. A jury found that
defendants Burton and the District were 100 percent at fault
in causing the accident and awarded Matthew Lyon $700,000
in general damages and $9,537.79 in special damages,
and Christopher Walker $900,000 in general damages and
$132,932.39 in special damages.



¶ 4 On the day of the accident, Chief Burton heard a report
of a fire in the North View Fire District, which borders the
Weber Fire District. After listening to additional reports on
the fire's progress, Chief Burton decided to proceed to the
fire. En route, he switched his Ford Explorer to “emergency”
mode, which entailed turning on the vehicle's emergency
lights and siren. Although the Explorer had intentionally not



been accoutered to look like an emergency vehicle, 1  it was
equipped with emergency lights mounted behind the grill, a
siren mounted behind the front bumper, and a portable light
that could be placed on the dashboard.



¶ 5 While proceeding in emergency mode, Chief Burton
entered an intersection against a red light and collided with
plaintiffs, who had the green light. He estimated that his speed
immediately prior to the accident was from ten to fifteen
miles per hour up to thirty-five to forty miles per hour. Both
plaintiffs were severely injured. Matthew Lyon sustained
a closed head injury for which relatively little medical
treatment was required or possible but which resulted in
significant and permanent brain damage. Christopher Walker
sustained brain damage and also severe physical injuries.



¶ 6 Plaintiffs filed suit against Chief Burton and the District.
Prior to trial, defendants moved to dismiss the action against
Chief Burton in his individual capacity on the ground that he
was acting within the scope of his duties for the District at
the time the accident occurred. Thus, defendants argued that
suit against Chief Burton was barred under Utah Code Ann.



§ 63–30–4 (1993) 2  of the Governmental Immunity Act (the
“Act”), which gives total immunity to government employees
for negligence in the course and scope of their employment.
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The trial court deferred ruling on this motion until after trial,
and then granted it.



¶ 7 Both defendants also moved for summary judgment on
the ground that the general waiver of governmental immunity
for damage caused by negligence under section 63–30–10
was not applicable because subsection (18)(b) of section
63–30–10 retained governmental immunity for fire fighting
activities. *620  Defendants maintained that Chief Burton
was engaged in fire fighting activities at the time of the
collision. The trial court did not formally deny the motion,
but the case proceeded to trial.



¶ 8 Following the jury verdicts, the trial court granted
defendants' pretrial motion to dismiss Chief Burton as a party
defendant and the District's motion to limit the damages
award against the District to $250,000 for each plaintiff
pursuant to Utah Code Ann. § 63–30–34. The court denied
plaintiffs' motions for judgment on the verdicts, prejudgment
interest, and costs, but granted their motions for postjudgment
interest. Thereafter, the District moved for a judgment
notwithstanding the verdict (j.n.o.v.) on the ground that under
subsection (18)(b) of section 63–30–10, the District was not
liable for negligence in fire fighting activities. The court
denied the motion.



¶ 9 Both parties appealed. Plaintiffs appealed (1) the order
dismissing Chief Burton pursuant to section 63–30–4; (2)
the limitation of their damages to $250,000 each pursuant
to section 63–30–34; (3) the denial of prejudgment interest
on their special damages under section 78–27–44; and (4)
the denial of costs under Rule 54(d) of the Utah Rules of
Civil Procedure. The District cross-appealed the trial court's
denial of its motions for summary judgment and j.n.o.v. on
the ground that it was entitled to complete immunity for fire
fighting activities.



II. GOVERNMENTAL IMMUNITY



[1]  ¶ 10 Defendants claim that sections 63–30–3(1) and
63–30–10(18)(b) of the Utah Governmental Immunity Act
provide complete immunity in this case. We address this
claim first because plaintiffs' other claims are relevant only if
the Act does not provide complete immunity. Moreover, some
of plaintiffs' claims are based on constitutional challenges,
and “ ‘this Court should avoid addressing constitutional
issues unless required to do so.’ ” World Peace Movement of
Am. v. Newspaper Agency Corp., 879 P.2d 253, 257 (Utah



1994) (quoting State v. Anderson, 701 P.2d 1099, 1103 (Utah
1985)).



[2]  [3]  [4]  ¶ 11 Defendants argue that the trial court erred
in denying their motion for summary judgment and in denying
the District's motion for j.n.o.v. Both motions were based
on the argument that the District is immune from liability
because sections 63–30–3(1) and 63–30–10(18)(b) together
provide immunity to governmental entities that negligently
cause injuries while engaged in “activities of ... fighting fire.”
While the legal bases of both motions are the same, the
standards by which the trial court is to evaluate the motions
are different. Summary judgment “is appropriate only when
no genuine issues of material fact exist and the moving party
is entitled to judgment as a matter of law.” State Farm Mut.
Auto. Ins. Co. v. Clyde, 920 P.2d 1183, 1185 (Utah 1996). On
the other hand, a motion for j.n.o.v. should be granted only
when “viewing the evidence in the light most favorable to the
prevailing party, the evidence is insufficient to support the
verdict” as a matter of law. Crookston v. Fire Ins. Exch., 817
P.2d 789, 799 (Utah 1991). We review a trial court decision
on both a motion for summary judgment and a motion
for j.n.o.v. for correctness. See Johnson v. Redevelopment
Agency, 913 P.2d 723, 727 (Utah 1995) (summary judgment);
Crookston, 817 P.2d at 799 (j.n.o.v.).



A. Weber Fire District's Liability to Suit under
Section 63–30–10 of the Governmental Immunity Act



[5]  ¶ 12 The District contends that the trial court erred
in ruling that it was not immune from suit. Generally, it is
appropriate to address liability issues, particularly the issue
of whether a defendant owes a plaintiff a duty of due care,
prior to addressing the affirmative defense of the defendant's
immunity from suit. See, e.g., Ledfors v. Emery County
Sch. Dist., 849 P.2d 1162, 1163–64 (Utah 1993); Rollins v.



Petersen, 813 P.2d 1156, 1162 (Utah 1991). Here, however,
defendants in effect admit that Chief Burton owed a duty
of care to plaintiffs and that that duty was breached. For
that reason, we proceed directly to the issue of governmental
immunity.



[6]  ¶ 13 Ledfors established a three-step analysis for
determining whether a governmental *621  entity is entitled
to immunity under the Act.



First, was the activity the entity
performed a governmental function
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and therefore immunized from suit
by the general grant of immunity
contained in section 63–30–3? [Utah
Code Ann. § 63–30–3(1).] Second,
if the activity was a governmental
function, has some other section of
the Act waived that blanket immunity?
Third, if the blanket immunity has
been waived, does the Act also contain
an exception to that waiver which
results in a retention of immunity
against the particular claim asserted in
this case?



Ledfors, 849 P.2d at 1164.



[7]  [8]  ¶ 14 The first question, therefore, is whether
driving an emergency vehicle to a fire is a “governmental
function.” This inquiry is mandated by section 63–30–3(1),
which establishes the general principle of governmental
immunity subject to certain exceptions. “Except as may be
otherwise provided in this chapter, all governmental entities
are immune from any injury which results from the exercise
of a governmental function.” Utah Code Ann. § 63–30–3(1)
(emphasis added). The District qualifies for this blanket grant
of immunity if Chief Burton was engaged in a “governmental
function” at the time of the accident. See Utah Code Ann. §
63–30–2(4)(a). Under this statutory definition, we conclude
that driving an emergency vehicle to the scene of a fire is
a “governmental function” and is therefore presumptively



cloaked with immunity by section 63–30–3 of the Act. 3



Cf. Rollow v. Ogden City, 66 Utah 475, 243 P. 791 (1926)
(stating that doctrine of respondeat superior will not apply
to municipality acting in governmental capacity like fighting
fires).



[9]  ¶ 15 The second issue under Ledfors is whether the
Act provides an exception to that immunity. Section 63–
30–10 provides a broad waiver of governmental immunity
for negligent acts of an employee committed in the course
and scope of employment. “Immunity from suit of all
governmental entities is waived for injury proximately caused
by a negligent act or omission of an employee committed
within the scope of employment....” Utah Code Ann. § 63–
30–10. Given the jury verdict, this waiver applies in this case.



[10]  ¶ 16 The next question is whether the Act contains
an exception to that waiver. Section 63–30–10 has several
subsections that exclude certain activities from the waiver



and thereby retain immunity. Subsections 15 and 18(b) are
two exceptions that are arguably applicable here. Section 10
states:



Immunity from suit of all governmental entities is waived
for injury proximately caused by a negligent act or
omission of an employee committed within the scope of
employment except if the injury arises out of:



...;



(15) the operation of an emergency vehicle, while being
driven in accordance with the requirements of Section
41–6–14;



...; or



(18) the activities of:



...;



(b) fighting fire....



Id. (emphasis added). These exceptions to the general waiver
of immunity are in the alternative. Therefore, the District
is immune from liability if either exception is satisfied.
Although we have construed several of the exceptions in



section 63–30–10 as to the waiver of immunity, 4  we have
not previously addressed either subsection (15) or subsection
(18).



*622  [11]  [12]  [13]  [14]  [15]  ¶ 17 In construing
these subsections, we apply long-standing rules of statutory
construction. “This court's primary objective in construing
enactments is to give effect to the legislature's intent.” Gohler



v. Wood, 919 P.2d 561, 562 (Utah 1996) (citation omitted).
The plain language of a statute is generally the best indication
of that intent. See Perrine v. Kennecott Mining Corp., 911
P.2d 1290, 1292 (Utah 1996). Therefore, “where the statutory
language is plain and unambiguous, we do not look beyond
the language's plain meaning to divine legislative intent.”
Horton v. Royal Order of the Sun, 821 P.2d 1167, 1168
(Utah 1991) (citation omitted). The plain language of a statute
is to be read as a whole, and its provisions interpreted in
harmony with other provisions in the same statute and “with
other statutes under the same and related chapters.” Roberts
v. Erickson, 851 P.2d 643, 644 (Utah 1993) (per curiam)
(citation omitted); see also Silver v. Auditing Div., 820 P.2d
912, 914 (Utah 1991); Osuala v. Aetna Life & Cas., 608 P.2d
242, 243 (Utah 1980). Furthermore, where possible “we ...
construe statutory provisions so as to give full effect to all
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their terms.” Schurtz v. BMW of N. Am., Inc., 814 P.2d 1108,
1112 (Utah 1991). Most pertinent here is the rule that a statute
dealing specifically with a particular issue prevails over a
more general statute that arguably also deals with the same
issue. See Madsen v. Brown, 701 P.2d 1086, 1090 (Utah
1985).



¶ 18 Giving full effect to the language of subsections (15)
and (18) and reading them in harmony with related statutes,
it is apparent that only subsection (15) applies to the facts
of this case. Subsection (15) applies to “the operation of
an emergency vehicle,” and that is precisely the activity in
which Chief Burton was engaged at the time of the accident.
Subsection (18)(b), on the other hand, is more general;
it provides an exception to the waiver of immunity for
“activities of ... fighting fire.” Standing alone, this provision
could arguably apply to this case, but we conclude that
because subsection (15) applies with greater specificity, it
should govern. See Madsen, 701 P.2d at 1090.



[16]  ¶ 19 This conclusion is bolstered by a detailed reading
of subsection (15) and its reference to a provision of the
Motor Vehicle Code. Subsection 63–30–10(15) provides that
liability shall not attach for negligence if the injury arises out
of “the operation of an emergency vehicle, while being driven
in accordance with the requirements of Section 41–6–14.”
Utah Code Ann. § 63–30–10(15). At the time of the accident,
section 41–6–14 provided:



(1) The operator of an authorized emergency vehicle, when
responding to an emergency call or when in pursuit of an
actual or suspected violator of the law or when responding
to but not upon returning from a fire alarm, may exercise
the privileges under this section, subject to Subsection (2).



(2) The operator of an authorized vehicle may:



(a) park or stand, irrespective of the provisions of this
chapter;



(b) proceed past a red or stop signal or stop sign, but
only after slowing down as may be necessary for safe
operation;



(c) exceed the maximum speed limits if the operator does
not endanger life or property; or



(d) disregard regulations governing direction of
movement or turning in specified directions.



(3) Privileges granted under this section to an authorized
emergency vehicle apply only when the vehicle sounds an
audible signal under Section 41–6–146, or uses a visual
signal as defined under Section 41–6–132, which is visible
from in front of the vehicle.



(a) The privileges under this section do not relieve
the operator of an authorized emergency vehicle from
the duty to operate the vehicle with regard for the
safety of all persons, or protect the operator from the
consequences of an arbitrary exercise of the privileges.



Id. § 41–6–14 (1988) (emphasis added). This section
specifically refers to the privilege of driving an emergency
vehicle through a red light when responding to a fire alarm.
Because those are precisely the circumstances of this case,
subsection 63–30–10(15), which *623  incorporates section
41–6–14, is the more specific provision and therefore controls



over subsection 63–30–10(18)(b). 5



¶ 20 But whether subsection (15) in fact provides an exception
to the waiver depends on whether Chief Burton's conduct
complied with the requirements of that section. For the
District to be immune under subsection 63–30–10(15), it must
show that plaintiffs' injuries arose out of “the operation of
an emergency vehicle, while being driven in accordance with
the requirements of Section 41–6–14.” Id. § 63–30–10(15)
(emphasis added). At the time of the accident, section 41–6–
14 provided in pertinent part: “The operator of an authorized
vehicle may ... proceed past a red or stop signal or stop sign,
but only after slowing down as may be necessary for safe
operation ....” Id. § 41–6–14(2)(b) (1988) (emphasis added).
Chief Burton, therefore, had the privilege of running the red
light only if he slowed down as necessary for safe operation.
This plainly presented a factual question for the jury.



B. Defendant's Motion for Judgment
Notwithstanding the Verdict



¶ 21 The District's motion for a j.n.o.v. raised the question
of whether the evidence supported the jury verdict which
implicitly found that Chief Burton did not qualify for the
privilege of proceeding through a red light. Regarding
plaintiffs' theories of negligence, the trial court instructed the
jury as follows:



In this case the plaintiffs claim the defendants were
negligent in the following respects:
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1. Glen Burton failed to yield the right of way at the
intersection;



2. He entered the intersection at an unreasonably high
speed under the circumstances;



3. He failed to keep a proper lookout;



4. He entered into the intersection against a red light in a
vehicle that was not properly or adequately equipped to be
an emergency vehicle.



To return a verdict for the plaintiffs, you must find by a
preponderance of the evidence that:



i. The defendants were negligent in one or more of the
particulars alleged by the plaintiffs; and



ii. The defendants' negligence was a proximate cause of the
plaintiffs' injuries.



Concerning plaintiffs' second theory of negligence, the court
instructed the jury that “[t]he operator of an authorized
emergency vehicle, when responding to a fire alarm, may
exercise privileges such as ... proceed[ing] past a red or
stop signal or stop sign, but only after slowing down as
necessary for safe operation.” To aid the jury in its resolution
of plaintiffs' fourth theory of negligence, the trial court gave
the jury a detailed instruction on the statutory requirements
contained in sections 41–6–132 and 41–6–146 concerning
how authorized emergency vehicles must be equipped.



[17]  [18]  ¶ 22 The jury found that Chief Burton was
negligent in causing the accident; however, the jury did not
make separate findings as to each of plaintiffs' theories of
negligence. When “the jury does not identify which theory or
theories it relied on in reaching its verdict, we may affirm the
verdict if the jury could have properly found for the prevailing
party on any one of the theories presented.” Billings v. Union
Bankers Ins. Co., 918 P.2d 461, 467 (Utah 1996) (citing
Cambelt Int'l Corp. v. Dalton, 745 P.2d 1239, 1241–42 (Utah
1987) (additional citation omitted)). Thus, the general verdict
finding Chief Burton negligent created a presumption that the
jury found in favor of all of plaintiffs' theories of negligence.
See  *624  Turnbull v. Byram, 235 Kan. 891, 684 P.2d 429,
433 (1984); Grumman Credit Corp. v. Rivair Flying Serv.,
Inc., 845 P.2d 182, 185 (Okla.1992). Even if the evidence
supports only one theory of negligence, that is sufficient to
sustain the verdict.



[19]  [20]  ¶ 23 The next question is whether there was
evidence sufficient to support at least one of plaintiffs'
theories of negligence submitted to the jury. On this issue,
we “view[ ] the evidence in the light most favorable to the
prevailing party.” Crookston, 817 P.2d at 799. One possible
factual basis for the jury's finding of negligence is that Chief
Burton was driving too fast as he entered the intersection and
therefore did not qualify for the exemption in subsection (15).
Chief Burton gave conflicting testimony as to his speed as he
entered the intersection, i.e., from ten to forty miles per hour.
Because the jury was entitled to pick the higher figure, there
was sufficient evidence to support a finding that he failed
to comply with the requirement in subsection 41–6–14(2)(b)
that he slow down “as may be necessary for safe operation”
and was therefore negligent. The trial court properly denied
the motion for a j.n.o.v.



¶ 24 We affirm the trial court's denial of defendants' motion
for a j.n.o.v.



III. CONSTITUTIONALITY OF
SECTIONS 63–30–4 AND 63–30–34



¶ 25 Based on Utah Code Ann. § 63–30–4(4), the trial court
dismissed plaintiffs' negligence actions against Chief Burton,
and based on Utah Code Ann. § 63–30–34, that court cut the
damages the jury awarded plaintiffs and entered judgment
against the District for the statutory limit of $250,000 for each
plaintiff. Thus, plaintiffs were denied any remedy for their
personal injuries against Chief Burton and given only a partial
remedy against the District. The reason for plaintiffs' appeals,
therefore, is that they have been denied the full amount of
damages the jury awarded them for the severe injuries they
suffered. They argue that (1) the abrogation of their remedy
for damages against Chief Burton as an individual and (2)
the limitation on the amount of damages awarded against the
District are unconstitutional. Specifically, plaintiffs contend
that Utah Code Ann. § 63–30–34, which sets a cap on damage



awards against government agencies, 6  is unconstitutional
under Article I, section 11, the open courts provision, and
Article I, section 24, the uniform operation of the laws
provision. Plaintiffs also contend that Utah Code Ann. §
63–30–4(4), which bars all actions for injuries inflicted
by government employees in their individual capacities by



way of negligence, gross negligence, and recklessness, 7  is
unconstitutional under the same two provisions.
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¶ 26 A just and peaceful society must secure by law the
fundamental rights of all its citizens. Among the basic rights
protected by the Utah Declaration of Rights are the *625
right to be free from physical harm inflicted by others, the
right to acquire and own property, and the right of people to
be free from injury to their reputations. The civil and criminal
laws protect those interests in different ways. Criminal law
sanctions are primarily designed to protect society at large.
Those sanctions do not restore to a person wronged by another
the losses inflicted on one's person or property. Imprisonment
protects against further violations, and criminal fines inure to
the benefit of the state, not the victim. Criminal law remedies
do nothing to provide restorative or compensatory justice
to persons wronged by others; that objective is left to the
civil law to accomplish. Thus, while the criminal and civil
law are separate bodies of law, they are also complementary
components of a system of justice designed to safeguard the
peace and safety of society. Ordinarily, restorative justice
can be accomplished, even if only approximately, by money
compensation for losses inflicted on one's person, property,
or reputation.



¶ 27 Unless the law allows a person the right to vindicate in a
court of law injuries to his person, property, and good name
and status in the community, resort to self-help will inevitably
occur and result in violence. Thus, the right to restorative
or compensatory justice is indispensable to the security of
the individual and the security of society itself. Under the
Utah Constitution, that right is protected from arbitrary and
unreasonably discriminatory laws.



¶ 28 Prior opinions of this Court have recounted the long
Anglo–American history of the principles protected by
Article I, section 11 of the Utah Declaration of Rights. The
right of access to the courts and to a civil remedy to redress
injuries, which Article I, section 11 protects, is fundamental
in Anglo–American law. See Craftsman Builder's Supply v.



Butler Mfg., 1999 UT 18, ¶¶ 32–54, 974 P.2d 1194 (Stewart,
J., concurring); see also Berry v. Beech Aircraft, 717 P.2d
670 (Utah 1985). The importance of these rights and their
roots in English law were examined by Lord Coke and Sir
William Blackstone centuries ago. The principle that a person
is entitled to access to the courts for a civil remedy is not
only the basis of an individual right, but is also a keystone
of the independence of the judiciary as a co-equal branch of
government. See Craftsman, 1999 UT 18 at ¶¶ 32–54, 974
P.2d at 1203–10 (Stewart, J., concurring).



¶ 29 Indeed, that right is of increasing importance in the
modern world. Politically powerful special interest groups
pursuing their self-interests have from time to time sought
to commandeer the law to advance their self-interests at the
expense of a citizen's right to restorative justice by abrogating
remedies essential to the protection of persons, property, and
reputation. See id. The need to protect the right of access to the
courts led the framers of the Utah and some thirty-eight other
state constitutions to adopt open courts provisions, which had
their origins in England and in this country in the constitutions
of the first thirteen states. See id.



¶ 30 The legislative impetus to abrogate those rights
has occurred from time to time because of majoritarian
indifference and even hostility to the plight of those whose
fundamental rights are harmed and whose only recourse is
a judicial remedy. By and large, persons who suffer serious
personal or property injuries are an isolated and unidentifiable
minority who have little influence on legislative actions.
These considerations were instrumental in the adoption of
open courts clauses in a number of state constitutions.
See id. As Justice Zimmerman trenchantly observed in his
concurring opinion in Condemarin v. University Hospital,
775 P.2d 348, 367 (Utah 1989):



The constitution's drafters understood
that the normal political processes
would not always protect the
common law rights of all citizens
to obtain remedies for injuries.
See Berry, 717 P.2d at 676; cf.
Developments in the Law: The
Interpretation of State Constitutional
Rights, 95 Harv. L.Rev. 1324, 1498–
1502 (1982) (protection of majority
from politically powerful minorities
as an approach to state constitutional
interpretation); Note, State Economic
Substantive Due Process: A Proposed
Approach, 88 Yale L.J. 1487, 1498
(1979) (perfunctory judicial review is
inadequate to protect against special
interest legislation). At any one time,
only *626  a small percentage of
the citizenry will have recently been
harmed and therefore will need to
obtain a remedy from the members
of any particular defendant class.
The vast majority of the populace
will have no interest in opposing
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legislative efforts to protect such a
defendant class because the majority
will not readily identify with those
few persons unlucky enough to have
been harmed. And those few persons
directly affected will, in all likelihood,
lack the political power to prevent the
passage of legislation that, in essence,
requires every member of the citizenry
who is injured by members of the
defendant class to bear some or all of
the cost of those injuries.



Id. at 367.



¶ 31 In a somewhat similar vein, in a concurring opinion in
Craftsman, Justice Stewart wrote:



The Framers of the Utah Constitution
included Article I, section 11 to
anchor in the Constitution rights
that originated in the English Magna
Carta of 1215 and that are among
those essential to a peaceful society.
The purpose of those rights is to
bar sovereign power, whether kingly,
parliamentary, or legislative, from
undermining an independent judiciary
and arbitrarily abolishing remedies
that protect the person, property, or
reputation of each individual.



Craftsman, 1999 UT 18 at ¶ 41, 974 P.2d 1194 (Stewart, J.,
concurring).



A. Constitutionality of Cap on



Damages of Weber Fire District



¶ 32 This Court has addressed the constitutionality of
statutory limits or caps on compensatory damages in three
cases. See Bott v. DeLand, 922 P.2d 732 (Utah 1996);
McCorvey v. State Dep't of Transp., 868 P.2d 41 (Utah 1993);
Condemarin v. University Hosp., 775 P.2d 348 (Utah 1989).
Two cases have held the damage cap in Utah Code Ann. §
63–30–34 unconstitutional as applied. In Bott, a unanimous
court held that provision unconstitutional insofar as it limited
one's right under Article I, section 9 to a remedy for violation
of the right to be free from unnecessary abuse.



¶ 33 Plaintiffs argue that the cap on damages as applied to the
District is unconstitutional under Condemarin. Condemarin
held unconstitutional under Article I, sections 11 and 24,
a cap on damages awarded against the University of Utah
Hospital, a government agency that the Court held performed
a “proprietary” or “nonessential governmental” function of
providing medical services. Plaintiffs in this case contend
that fire fighting activities are not essential governmental
activities under the standards stated in DeBry v. Noble,
889 P.2d 428 (Utah 1995), and that the cap is therefore
unconstitutional under Condemarin.



¶ 34 In response, the District argues that fire fighting is
an “essential governmental function” and that McCorvey
controls. McCorvey held constitutional a cap on damages
against a governmental agency performing the “essential
governmental” function of highway design and maintenance.



¶ 35 Thus, whether Condemarin or McCorvey governs the
constitutionality of the damage cap depends on the nature
of the services performed, the government agency, and the
effect of liability in rendering those services. See DeBry, 889
P.2d 428. DeBry held that the legal principles the Legislature
established in the landmark Governmental Immunity Act of
1965, as construed in Standiford v. Salt Lake City Corp., 605
P.2d 1230 (Utah 1980), reflected the proper constitutional
boundary between those governmental activities that are
entitled to immunity under governmental immunity law
(subject to legislative waiver) and are not subject to Article
I, section 11 protections, and those governmental activities
that are not subject to immunity and that are subject to the



remedies protected by Article I, section 11. 8  See DeBry, 889
P.2d at 440.



*627  ¶ 36 Prior to the enactment of the Governmental
Immunity Act of 1965, governmental immunity law in
this state was entirely a product of judge-made case law.
Under that case law, governmental activities deemed to be
proprietary were not immune and governmental activities
deemed to be “governmental” as opposed to proprietary
were immune. See Standiford, 605 P.2d at 1231–35. The
Governmental Immunity Act of 1965, 1965 Utah Laws 290
ch. 139, sought to rationalize the conflicting and chaotic case
law that had developed under the governmental/proprietary
test and other similar tests that the courts had applied.
See DeBry, 889 P.2d at 432–40. To that end, the Act
enunciated basic principles to be applied in deciding what
governmental activities were immune and what were not.
As originally enacted, the 1965 Act did not address the
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common law doctrine of official immunity. Thus, the liability
of government employees for their torts, remained wholly
intact. This official immunity law was also almost wholly
judge-made.



¶ 37 In this state, the governmental/proprietary test, which
gave rise to highly confused legal analysis and inconsistent
results, is no longer determinative of whether a governmental
agency is entitled to governmental immunity. See DeBry, 889
P.2d 428; Madsen v. Borthick, 658 P.2d 627 (Utah 1983);
Thomas v. Clearfield, 642 P.2d 737 (Utah 1982); Johnson v.
Salt Lake City, 629 P.2d 432 (Utah 1981); Standiford, 605
P.2d 1230. The same is true in most other states. See Charles
S. Rhyne, The Law of Local Government Operations 1142–



44 (1980). 9



¶ 38 Standiford, 605 P.2d 1230, was the first case
to adumbrate the scope of governmental immunity as
established by the principles enunciated in the 1965 Act.
Standiford noted the inconsistent and chaotic status of
governmental immunity case law as it existed prior to the
Governmental Immunity Act of 1965. Standiford provided a
new basis for distinguishing between governmental activities
that were immune and those that were not. See DeBry, 889
P.2d at 436–42.



¶ 39 Following Standiford, DeBry for the first time addressed
the inherent tension between Article I, section 11 rights and
governmental immunity. In DeBry, this Court stated:



[P]olicies favoring governmental
immunity cannot be viewed in
isolation from article I, section 11 and
the harsh effect of denying individuals
a remedy for what may be devastating
injuries. In applying the Standiford
test, the Court must, among other
things, evaluate whether the effect of
tort liability would promote public
safety or defeat essential or core
governmental activities and programs
that are critical to the protection of
public safety and welfare.



DeBry, 889 P.2d at 440 (citations and footnotes omitted).



¶ 40 Rollow v. Ogden City, 66 Utah 475, 243 P. 791 (Utah
1926), held that fire fighting activities were “governmental”
activities under the common law governmental/proprietary
test and therefore immune from tort liability. Plaintiffs



contend that under the test set out in DeBry fire fighting is
not an essential governmental function entitled to immunity
because fire protection can be and sometimes is offered
by private organizations. However, DeBry rejected the
proposition that just because an activity that is performed by
government may be, or sometimes is, performed privately,
that activity is therefore a nonessential governmental activity
and not entitled to immunity. See DeBry, 889 P.2d at 441–
42. Fire fighting, as well as most governmental activities, can
be and sometimes is done by private organizations. Whether
a particular function may be performed by nongovernmental
entities is only one factor to be considered in determining
whether that function is a governmental function and
therefore immune. See id.; see *628  also Madsen, 658 P.2d



627; Thomas, 642 P.2d 737. 10



¶ 41 There are compelling reasons why fire fighting
activities historically have been, and should be, deemed
an essential governmental activity. Fire fighting is essential
to the safety of persons and property in a community.
Those engaged in fire fighting activities, in discharging their
necessary duties, undertake the highly hazardous activities
necessary for the protection of persons and property. Fire
fighting requires instantaneous decisions by persons in highly
hazardous circumstances that involve the safety of firefighters
themselves and the security of the community, or large
parts of it. Imposing the potential for legal liability for
injuries occurring to persons and property is incompatible
with the inherent risks of fire fighting. After-the-fact judicial
decisions assessing the propriety of a firefighter's decision
could seriously impede effective fire fighting by promoting
the value of caution over that of prompt action. Indeed, tort
actions for injuries to persons or property based on untoward
results in fire fighting could result in an “overall loss in
safety, rather than greater safety and protection,” even more
so than is the case with respect to the enforcement of building
regulations. See DeBry, 889 P.2d at 441.



¶ 42 For these reasons, the law holds that the security of the
community as a whole as well as the security of individuals
is more safe and secure with tort immunity for fire fighting
than without it. In short, we hold, consistent with the law as it
existed prior to the enactment of the Act and consistent with
sound policy, that fire fighting activities are an essential and



core governmental activity. 11



¶ 43 It follows that fire fighting activities are core
governmental activities under DeBry, and are immune from
tort remedies, except insofar as the Legislature has waived
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that immunity, as it has with respect to the operation of
emergency vehicles, such as fire fighting vehicles, while
driven on public highways. It also follows that the limitation
of the District's damages under Utah Code Ann. § 63–30–34
is constitutional under Article I, section 11 as construed in
McCorvey, 868 P.2d 41.



B. The Historic Liability of Government Employees for
Wrongs They Commit in the Course of Their Employment



¶ 44 We turn now to the separate and distinct issue of
Chief Burton's liability in his personal capacity. Utah Code
Ann. § 63–30–4 abrogates all actions against government
employees for injuries they cause to others in their person
and property, unless the employee acts with fraud or malice.
The immunity given government employees by the 1978 and
1982 amendments to the Act created a sharp break with
the Act as it existed prior thereto and, more importantly,
with prior law holding such employees liable for their civil
wrongs. The law in Utah, as in most other states, had been
that government employees, like all business employees and
all other persons, were personally liable for civil wrongs that
injured the persons or property of others.



[T]he common law traditionally
did not distinguish between public
officials and private individuals for
purposes of determining the scope of
personal tort liability. In fact, courts
that drew such a distinction often
imposed a stricter standard of care on
officials than on private individuals,
holding them personally liable for
the consequences of simple, non-
negligent mistakes.



George A. Bermann, *629  Integrating Governmental
and Officer Tort Liability, 77 Colum. L.Rev. 1175, 1178
(1977). Thus, government employees could be sued in
their individual capacity for wrongful acts committed in
the course of their employment, even when governmental
immunity barred a suit against the government agency itself.
Nevertheless, the law recognized an important exception to
that general rule. If the liability of employees or agents
could unduly and adversely affect governmental operations
by making discretionary decisions subject to suit, no liability
would attach. It has long been the law that government
agents are not liable for injuries to persons or property that



arise from the implementation of governmental discretion. 12



As Professor Bermann stated, the purpose of this qualified
official immunity is to avoid making “public officials unduly
fearful in their exercise of [discretionary] authority and
discourag[ing] them from taking prompt and decisive action.”
Bermann, supra, at 1178. Officials exercising judicial, quasi-
judicial, or legislative functions have broad immunity under
somewhat different rules. See Pierson v. Ray, 386 U.S. 547,
87 S.Ct. 1213, 18 L.Ed.2d 288 (1967) (judicial immunity);
Tenney v. Brandhove, 341 U.S. 367, 71 S.Ct. 783, 95
L.Ed. 1019 (1951) (legislative immunity). Accordingly, suits
against government employees were limited to nonpolicy-
making, nondiscretionary acts.



¶ 45 As in most jurisdictions, government employees in this
state were personally liable for civil wrongs committed in a
ministerial or operational capacity. See Frank v. State, 613
P.2d 517 (Utah 1980) (state-employed health care provider
held subject to tort duty of due care in rendering medical
treatment); Benally v. Robinson, 14 Utah 2d 6, 376 P.2d 388
(1962) (police officer held liable for failing to exercise due
care for safety of prisoner); Jensen v. Taylor, 2 Utah 2d
196, 271 P.2d 838 (1954) (driver of fire truck held liable for
negligent operation of fire truck); Bowman v. Hayward, 1
Utah 2d 131, 262 P.2d 957 (Utah 1953) (police officer held
liable for assault and battery on a prisoner); Richardson v.
Capwell, 63 Utah 616, 176 P. 205 (1918) (jailer held subject
to duty of due care for failing to provide prisoner with food,
warmth, and proper sanitary conditions); Clinton v. Nelson,
2 Utah 284 (1877) (marshal held subject to damages for
tortuous mistreatment of prisoner); see also Payne v. Myers,
743 P.2d 186 (Utah 1987).



¶ 46 A government agent or employee performing a
ministerial function could be liable even if the agency itself
was engaged in a governmental function and was immune
from suit. For example, in Connell v. Tooele City, 572 P.2d
697 (Utah 1977), a court clerk was held liable for failing to
docket the payment of a fine, a ministerial duty, even though
the court itself was engaged in a governmental function. See
also Cornwall v. Larsen, 571 P.2d 925 (Utah 1977); Benally,
14 Utah 2d 6, 376 P.2d 388; Jensen, 2 Utah 2d 196, 271 P.2d
838; Bowman, 1 Utah 2d 131, 262 P.2d 957; Geros v. Harries,



65 Utah 227, 236 P. 220 (1925). 13



¶ 47 In keeping with these principles, prior to enactment of
section 63–30–4 in its present form, a government employee
who exercised governmental discretion in good faith was
not personally liable for resulting civil wrongs. See Ross
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v. Schackel, 920 P.2d 1159 (Utah 1996) (prison employee
exercising what Court held to be governmental discretion
held not liable); Sheffield v. Turner, 21 Utah 2d 314, 445
P.2d 367 (1968) (same); Hjorth v. Whittenburg, 121 Utah
324, 241 P.2d 907 (1952) (state road commissioner exercising
discretionary powers held not liable for damages to property
adjacent to highway); Garff v. Smith, 31 Utah 102, 86 P. 772
(1906) (official exercising what the common law deemed to
be “quasi-judicial” authority held not liable).



¶ 48 Under these long-established principles, Chief Burton
would be personally liable to plaintiffs for his negligent
driving. Jensen, 2 Utah 2d 196, 271 P.2d 838, is squarely
on point. Jensen suggests that the operation *630  of an
emergency vehicle such as a fire engine does not involve
the exercise of governmental discretion. On facts much
like the instant case, Jensen held the driver of a city fire
engine personally liable for negligently causing injuries to
a passenger in a car hit by the fire engine, even though
the city was immune from suit. Cornwall, 571 P.2d 925,
held to the same effect with respect to a deputy sheriff's
negligent driving while responding to an emergency situation.
For similar cases, see also Day v. State, 980 P.2d 1171 (Utah
1999); Benally, 14 Utah 2d 6, 376 P.2d 388; Bowman, 1 Utah
2d 131, 262 P.2d 957. Compare Jensen, 2 Utah 2d 196, 271
P.2d 838, with Rollow, 66 Utah 475, 243 P. 791. This is also
the general rule in a number of other jurisdictions with respect
to the driving of fire engines. See, e.g., Indianapolis Traction
& Terminal Co. v. Howard, 190 Ind. 97, 128 N.E. 35 (1920);
Russell v. Nadeau, 139 Me. 286, 29 A.2d 916 (1943); Garrity
v. Detroit Citizens' Street Ry. Co., 112 Mich. 369, 70 N.W.
1018 (1897); Frandeka v. St. Louis Public Serv. Co., 361 Mo.
245, 234 S.W.2d 540 (1950); Johnson v. Brown, 75 Nev. 437,
345 P.2d 754 (1959); Woods v. Public Serv. Co., 84 N.J.L.
171, 85 A. 1016 (1913); Siburg v. Johnson, 249 Or. 556,
439 P.2d 865 (1968); Ferraro v. Earle, 105 Vt. 243, 164 A.
886 (1933); Davis v. Cross, 152 W.Va. 540, 164 S.E.2d 899
(1968); see also Ruth v. Rhodes, 66 Ariz. 129, 185 P.2d 304,
309 (1947) (highway patrolman).



¶ 49 In sum, in Utah, as elsewhere, the law provided a
“remedy by due course of law” for personal injuries caused
by the negligent operation of an emergency vehicle, although
the standard of negligence has been modified to free such
vehicles from compliance with certain traffic regulations.
Under that law generally, and specifically under Jensen and
Cornwall, which held drivers of emergency vehicles liable for
the manner in which they drove, Chief Burton would be liable
personally for the injuries he caused plaintiffs and plaintiffs



would have had a remedy under the law as it existed prior to
the 1982 amendment to Utah Code Ann. § 63–30–4.



¶ 50 The Governmental Immunity Act as initially enacted
in 1965 did not affect the law of government employee
liability in any way; indeed, it recognized and accepted it.
See 1965 Utah Laws ch. 139. The Act specifically authorized
governmental agencies to purchase insurance to indemnify
employees for judgments against them for injuries they
inflicted on the person and property of others. Section 33 of
chapter 139, 1965 Laws of Utah, provided:



A governmental entity may insure any
or all of its employees against all
or any part of his liability for injury
or damage resulting from a negligent
act or omission in the scope of his
employment regardless of whether
or not said entity is immune from
suit for said act or omission, and
any expenditure for such insurance is
herewith declared to be for a public
purpose.



Thus, the Governmental Immunity Act of 1965 did not in any
way affect government employees' liability for civil wrongs,
but the Act did provide that government agencies could insure
their employees against personal liability. Cornwall, 571 P.2d
925, described the state of the law after the Governmental
Immunity Act was enacted in 1965:



The Utah Governmental Immunity
Act applies only to entities and does
not include individuals (employees)
and such was noted by the court
in Sheffield v. Turner, ... and the
Act contains no language exempting
employees from suit.... [L]egislative
intent is clearly expressed in that
portion of the Act which allows the
entity to insure its employees against
liability for their negligent acts.



Cornwall, 571 P.2d at 927 (footnotes omitted). In light of the
law stated above, plaintiffs would have had a remedy for their
injuries prior to enactment of section 63–30–4 in its present
form.
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C. Constitutionality of Abrogation of
Remedies Against Government Employees



¶ 51 We turn now to the constitutionality of Utah Code
Ann. § 63–30–4 under Article I, section 11. In 1978 and
1982, section 63–30–4 was amended to bar all actions against
government employees for fault-based conduct except for
fraud and malice.



*631  ¶ 52 Whether the abrogation of those remedies violates
Article I, section 11 depends on the application of the two
standards enunciated in Berry v. Beech Aircraft, 717 P.2d 670
(Utah 1985):



First, section 11 is satisfied if the law provides an injured
person an effective and reasonable alternative remedy “by
due course of law” for vindication of his constitutional
interest. The benefit provided by the substitute must be
substantially equal in value or other benefit to the remedy
abrogated in providing essentially comparable substantive
protection to one's person, property, or reputation, although
the form of the substitute remedy may be different....



Second, if there is no substitute or alternative remedy
provided, abrogation of the remedy or cause of action may
be justified only if there is a clear social or economic
evil to be eliminated and the elimination of an existing
legal remedy is not an arbitrary or unreasonable means for
achieving the objective.



Id. at 680 (citations omitted); see also Craftsman, 1999 UT
18, 974 P.2d 1194; Hirpa v. IHC Hospitals, 948 P.2d 785
(Utah 1997).



1. Is there an equal alternative remedy to the abrogated
remedy against Chief Burton?



¶ 53 It stands to reason that under the first standard
an abrogation of remedies is constitutional if there is
“an effective and reasonable alternative remedy” that is
“substantially equal in value or other benefit to the remedy
abrogated.” Berry, 717 P.2d at 680. To the extent that a
person's damages are less than the damage limitation of
$250,000 imposed by section 63–30–34, the remedy against
the governmental agency, as a substitute for a remedy against
government employees, is constitutional because it is in all
respects a remedy of equivalent value to the remedy against
the employee. However, to the extent the damages awarded
by a court exceed the statutory limitation, as in this case, the



substitute remedy is by definition not equal to the remedy
abrogated. Thus, the specific issue we now address is whether
the damage limitation is constitutional when it limits recovery
in an action that is a substitute for an action against a
government employee.



¶ 54 In this case, plaintiffs have an alternative to the remedy
against Chief Burton in the form of an action against the
District. That remedy, however, unlike the traditional remedy
against the employee is subject to the damage limitation
and, therefore, is not “substantially equal” to the preexisting
remedy against the employee.



2. Is abrogation justified by a clear social or economic evil
and is abrogation arbitrary?
¶ 55 However, the conclusion reached above that the
limited remedy against the government agency is not an
equal substitute for the remedy against the government
employees does not necessarily mean that the abrogation



is unconstitutional. 14  The second part of the Berry test
holds that if there is no substitute or alternative remedy of
substantially equal value, the abrogation may nevertheless be
constitutional “if there is a clear social or economic evil to
be eliminated and the elimination of an existing legal remedy
is not an arbitrary and unreasonable means for achieving the
objective.” Berry, 717 P.2d at 680. In Craftsman, 1999 UT
18, 974 P.2d 1194, we recently held constitutional a builder's
statute of repose because the abrogation of a remedy by a
statute of repose had a de minimus effect on the plaintiffs'
actions against the builders and the statute of repose was
justified by undue economic and other burdens. In a like vein,
Hirpa, 948 P.2d 785, held constitutional the Good Samaritan
Act, which immunized from personal injury actions doctors
who provided professional care in emergencies to persons
who were not their patients. In effect, the Court held that the
abrogation of a remedy was justified by the *632  greater
protection that injured persons would receive from doctors.



¶ 56 Defendants do not assert that the abrogation in this
case is necessitated by some economic, social, or other
evil. Defendants assert no factual or policy justification for
the abrogation of remedies against government employees
other than the saving of money. Indeed, Condemarin has
already held that reducing the cost to government of assuming
liability for certain types of liability was not a sufficient
justification for requiring the most seriously injured persons
to assume the whole of that cost. See Condemarin, 775 P.2d
348.
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¶ 57 The Legislature has already provided the means for
government agencies to protect their employees from the cost
of liability. All government entities are authorized to insure
their “employees against liability, in whole or in part, for
injury or damage resulting from an act or omission occurring
during the performance of an employee's duties ... regardless
of whether ... that entity is immune from suit for that act
or omission.” Utah Code Ann. § 63–30–33(1)(a). And the
insurer has no right of indemnification or contribution from
either the government entity or the employee. See id. § 63–
30–33(1)(c).



¶ 58 Furthermore, government employees are protected by the
statutory right to have legal representation provided and by
the right to indemnification from an agency if the employee
is liable for an act occurring “during the performance of the
employee's duties.” Utah Code Ann. § 63–30–36(1). Thus,
an employee is protected from financial loss as the law
now stands. And the government agency itself can also be
protected by insurance. In short, government agencies can
spread the risk of loss in the same manner as private agencies
can.



¶ 59 Defendants do not argue that there would be an undue
financial burden on the government if government employees
are held personally liable for torts committed on public
highways. To the extent that the government experiences
any financial burden from employee liability, it is only
because the Legislature indemnifies employees for damages
they incur in the course of their employment. But that is a
burden that the Legislature voluntarily assumes; it has no
legal obligation to do so. See Forseth v. Sweet, 38 Wis.2d 676,
158 N.W.2d 370 (1968); Phillip E. Hassman, Annotation,
Indemnification of Public Officer or Employee, 71 A.L.R.3d
90 (1976).



¶ 60 Nor can the abrogation be justified on the ground that
employee liability impedes or interferes with the performance
of governmental responsibilities. Defendants do not so
contend. Indeed, the common law barred actions against
governmental officials when governmental operations would
be impeded. That, indeed, is the policy underlying legislative
and judicial immunity and the exception to liability for
administrative and executive employees when exercising
governmental discretion. See generally Bott, 922 P.2d 732.
Nor do defendants contend that the abrogation of remedies
is necessary to protect the public treasury from insolvency
or unduly burdensome tax burdens, or that enforcement



and implementation of government programs or policies
would be jeopardized. Indeed, the existence of civil remedies
against government employees for damage they cause by
their wrongful conduct in almost all American jurisdictions
strongly evidences the absence of a compelling justification
for an across-the-board abrogation of remedies against
government employees.



¶ 61 Furthermore, the cap operates in a capricious and
insidiously discriminatory fashion. First, the cap insidiously
discriminates by allowing those who are not seriously injured
to recover full damages but denies full recovery to those who
are most seriously injured and whose damages exceed the cap.
Those who are most seriously injured must therefore bear the
greatest burden in reducing government costs. The result is a
vicious policy: those who most need a full remedy to deal with
the devastation wreaked on their lives and families because of
the severity of the injuries inflicted are denied that recovery
and shoulder the entire burden of protecting the government's
treasury, while those whose injuries are less life altering
receive full compensation for their injuries and shoulder no
burden at all. Thus, the cap *633  imposes on the few persons
who are most seriously injured and impaired the cost of
reducing governmental expenses. Chief Justice Bird of the
California Supreme Court in addressing the constitutionality
of a damage cap observed:



[T]he $250,000 limit ... is grossly
underinclusive by any standard.
Millions of healthcare consumers [i.e.,
taxpayers] stand to gain from whatever
savings the limit produces. Yet, the
entire burden of paying for this benefit
is concentrated on a handful of badly
injured victims—fewer than 15 in the
year MICRA was enacted. Although
the Legislature normally enjoys wide
latitude in distributing the burdens of
personal injuries, the singling out of
such a minuscule and vulnerable group
violates even the most undemanding
standard of underinclusiveness.



Fein v. Permanente Med. Group, 38 Cal.3d 137, 211
Cal.Rptr. 368, 695 P.2d 665, 692 (Bird, C.J., dissenting),
quoted in Condemarin, 775 P.2d at 355.



¶ 62 It was in part this kind of invidious discrimination that
was the basis of the holding in Pfost v. State, 219 Mont. 206,
713 P.2d 495 (1985), which held unconstitutional a damage
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cap on actions against the state. A number of other courts
have also held damage caps unconstitutional, albeit in statutes
dealing with medical malpractice. See, e.g., Waggoner v.
Gibson, 647 F.Supp. 1102, 1107 (N.D.Tex.1986); Wright v.
Central Du Page Hosp. Ass'n, 63 Ill.2d 313, 347 N.E.2d
736, 743 (1976); Kansas Malpractice Victims Coalition
v. Bell, 243 Kan. 333, 757 P.2d 251 (1988); Carson v.
Maurer, 120 N.H. 925, 424 A.2d 825, 838 (1980) (state law
capped amount insurance companies could pay to victims);
Arneson v. Olson, 270 N.W.2d 125, 136 (N.D.1978); Simon
v. St. Elizabeth Med. Ctr., 355 N.E.2d 903, 906–07 (Ohio
Misc.1976) (dictum); Baptist Hosp. of Southeast Texas, Inc.
v. Baber, 672 S.W.2d 296, 298 (Tex.App.1984); see also
Smith v. Department of Ins., 507 So.2d 1080 (Fla.1987);
Jones v. State Bd. of Medicine, 97 Idaho 859, 555 P.2d 399,
416 (1976), cert. denied, 431 U.S. 914, 97 S.Ct. 2173, 53
L.Ed.2d 223 (1977) (remanding for factual determination on
whether medical malpractice crisis actually existed); Lucas v.
United States, 757 S.W.2d 687 (Tex.1988). But see Johnson
v. St. Vincent Hosp., Inc., 273 Ind. 374, 404 N.E.2d 585,
601 (1980) (upholding limitations where there is partial
alternative remedy).



¶ 63 Defendants rely on Masich v. United States Smelting,
Refining & Mining Co., 113 Utah 101, 191 P.2d 612 (1948),
for the proposition that the abrogation of a remedy against
a government employee in this case is justifiable because
the Legislature provided a limited alternative remedy against
government agencies. We have held above that the alternative
remedy is not a substantially equal remedy. Masich does not



support an opposite position. 15



¶ 64 The Legislature's concern for protecting the financial
resources of the state, its subdivisions, and its municipalities
is certainly justified. Those resources could be threatened
by unexpected and unforeseeable events, and certainly the
Legislature should take precautions to protect against events
that might threaten those resources. Catastrophic events could
have severe financial consequences for government if there
were unlimited civil liability in such circumstances. The
Congress of the United States recognized as much in enacting
the Price Anderson Act of 1946, for example, which placed
an overall cap on the total amount of damages that could be
recovered as a result of a nuclear accident. See Duke Power
v. Carolina Envtl. Study Group, Inc., 438 U.S. 59, 98 S.Ct.
2620, 57 L.Ed.2d 595 (1978) (sustaining constitutionality
of Price Anderson Act, 42 U.S.C. §§ 8, 2210). However,
this is an ordinary personal injury action filed against a
government employee or entity for injuries caused by the



negligent operation of vehicles on public highways, and
the actions are common, everyday experiences. All drivers
of vehicles are held personally liable for negligence on
the highways. For many decades, the high cost of medical
expenses, lost wages, and property damages *634  resulting
from such accidents has been mitigated by spreading those
costs to the motoring public by insurance and by the doctrine
of respondeat superior. Certainly, government agencies are
similar to business establishments that spread the cost of legal
liability incurred by their employees over a wide base. The
assumption of such costs is uncomfortable for an agency that
must pay, but ordinarily it is no more so than in the world of
private business where business entities are required to accept
liability as a cost of business for the injuries that are caused
by those who act for and on behalf of the entity and in pursuit
of its goals.



¶ 65 We recognize that governmental budgets may be
affected by such liability, and the burden of such liability
may fall more heavily on smaller governmental agencies
and municipalities than on larger entities because of smaller



tax bases. 16  However, the Legislature has taken highly
farsighted action to allow such agencies to deal with those
problems.



¶ 66 The traditional rationale for sustaining damage caps,
and indeed the concept of governmental immunity as such,
is the potentiality of bankrupting a government agency. The
Legislature has provided, however, a reasonable means to
cope with the financial burden of potentially large judgments.
First, punitive damages are barred outright. See Utah Code
Ann. § 63–30–22(1)(a). Second, Utah Code Ann. § 63–30–
26 provides that any political subdivision may create and
maintain a reserve fund for the purpose of purchasing liability
insurance to protect the subdivision from money judgments.
Third, section 63–30–24 provides that the payment of any
claim or judgment against a political subdivision may be
made by installment payments if funds during the current
fiscal year are not adequate to pay the amount due. These
provisions clearly make it possible for government agencies
to be responsible for the injuries their employees inflict on
private citizens without imperiling governmental operations.



D. Response to Chief Justice Howe's
and Justice Zimmerman's Opinions



¶ 67 Chief Justice Howe opines that section 63–30–34 does
not violate section 11 of the Utah Declaration of Rights.
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He erroneously relies on Payne v. Myers, 743 P.2d 186
(Utah 1987), for the proposition that the damage cap is
constitutional. Payne held generally that abrogation of a
person's right to sue a state employee was constitutional
because the injured person had a right to sue the state for the
employee's negligence. See Payne, 743 P.2d at 190. Payne
did not address at all—indeed the issue was not even before
the Court—whether a cap on the remedy was constitutional
as a full and fair substitute remedy for an action against a state
employee. See id. at 186–90.



¶ 68 Chief Justice Howe wholly ignores the case law that
requires a conclusion contrary to the one he reaches. He does
not even cite Condemarin v. University Hospital, 775 P.2d
348 (Utah 1989), which held that the damage cap in section
63–30–34 was unconstitutional as applied and that an injured
person has a right to full damages, except when sovereign
immunity applies. Nor does he cite Bott v. DeLand, 922 P.2d
732, 744 (Utah 1996), which held an injured person entitled to
full damages and the cap unconstitutional. McCorvey v. State
Department of Transportation, 868 P.2d 41 (Utah 1993), does
not support Chief Justice Howe's argument either. It held
that because the state had waived immunity partially, the cap
was constitutional because the state could have refused to
waive immunity altogether. McCorvey did not deal with the
constitutionality of the cap with respect to a substitute remedy
for a claim not subject to sovereign immunity at all, as in the
instant case.



¶ 69 Justice Zimmerman also ignores both Bott and
Condemarin, a case in which he wrote a concurring opinion
strongly supporting Berry v. Beech Aircraft and our Article I,
section 11 jurisprudence. He wrote:



*635  But there is no reason to consider that issue in
great detail today because this case is properly analyzed
under the due process balancing approach that Berry



indicated is applicable when considering article I, section



11 questions. 1



The present case has given me a better appreciation of the
wisdom of including article I, section 11's guarantee in
Utah's basic charter. The constitution's drafters understood
that the normal political processes would not always
protect the common law rights of all citizens to obtain
remedies for injuries. See Berry, 717 P.2d at 676; cf.
Developments in the Law: The Interpretation of State
Constitutional Rights, 95 Harv. L.Rev. 1324, 1498–
1502 (1982) (protection of majority from politically
powerful minorities as an approach to state constitutional



interpretation); Note, State Economic Substantive Due
Process: A Proposed Approach, 88 Yale L.J. 1487, 1498
(1979) (perfunctory judicial review is inadequate to protect
against special interest legislation). At any one time, only
a small percentage of the citizenry will have recently been
harmed and therefore will need to obtain a remedy from
the members of any particular defendant class. The vast
majority of the populace will have no interest in opposing
legislative efforts to protect such a defendant class because
the majority will not readily identify with those few persons
unlucky enough to have been harmed. And those few
persons directly affected will, in all likelihood, lack the
political power to prevent the passage of legislation that,
in essence, requires every member of the citizenry who is
injured by members of the defendant class to bear some or
all of the cost of those injuries.



Admittedly, the interests of a majority of the populace
are commonly overridden in the legislative process, and,
indeed, such overriding may be essential to the responsible
operation of a representative deliberative body. However,
the very act of drafting a constitution such as ours, which
does not bestow unlimited power on the legislature and
which does reserve certain rights to the people, constitutes
a recognition that there must be some limits on the
legislature, that some interests of the people deserve special
protection in the maelstrom of interest group politics that
is the legislative process. Among the interests to which the
Utah Constitution's drafters assigned a degree of sanctity
are those mentioned in article I, section 11.



1. I cannot agree with the Chief Justice [i.e., Gordon Hall]
that due process-type balancing analysis is inappropriate
here. Plaintiffs have certainly raised the article I, section 11
issue in this case by arguing that the legislation infringes
rights protected by that provision. While plaintiffs may
have phrased some portions of this argument in terms of
equal protection concepts, we are certainly not limited to
so analyzing the issue. Berry teaches that it is precisely
due process concepts, rather than those of equal protection,
that are involved when rights protected by article I, section
11 are claimed to have been abridged. 717 P.2d at 675–
81. Therefore, it is appropriate for us to use due process
analytical methods when treating such claims, whatever
approach the parties may have taken to the issues.



Condemarin, 775 P.2d at 367–68.



¶ 70 Justice Zimmerman's current position in this matter
is quite extraordinary. The fundamental issue he addresses
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was not raised, briefed, or argued in this Court. His opinion
is a personal expression of a private opinion related to no
issue properly before the Court. Indeed, in Craftsman, 1999
UT 18 at ¶ 108, 974 P.2d 1194, he argued the same point,
although it was not raised, briefed, or argued. Because Justice
Zimmerman's concurring opinion erroneously stated the law
that has existed in Utah for over fifty years and has been
concurred in by at least thirteen different justices, I responded
in a lengthy concurring opinion rebutting his position point
by point. See id. at ¶¶ 32–107, 974 P.2d 1194 (Stewart,
J., concurring). The reader should refer to the concurring
opinions in Craftsman for the full text of the arguments. See
id. at ¶¶ 32–155, 974 P.2d 1174.



¶ 71 Until the last year or so, Justice Zimmerman was a
foremost proponent of the due process-type test laid down
in Berry, 717 P.2d 670, for construing Article I, section
11 jurisprudence. Indeed, he even went so far as to assert
that statutes that abrogate remedies that are protected by
Article I, section 11 should be presumed unconstitutional. See
Condemarin, 775 P.2d at 368 (Zimmerman, J., concurring).
No other member of this Court has ever gone that far. Yet
now, he *636  asserts, as he did in Craftsman, that “the
language of article I, section 11 ... should be read as a
procedural guarantee and that we should largely retreat from
second-guessing the legislature on the substantive matters
that [had been] within [the] reach ... of Berry.” Zimmerman
op. at ¶ 90. The extraordinary attempt to rewrite the language
in Article I, section 11 is fully discredited by the plain
language of the provision itself, as pointed out in my opinion
in Craftsman. See Craftsman, 1999 UT 18 at ¶¶ 56–63,
974 P.2d 1194 (Stewart, J., concurring). His position that
Berry and its progeny have somehow constitutionalized the
common law was likewise fully rebutted in that exchange. See
id. at ¶¶ 32–34, 974 P.2d 1194.



¶ 72 Justice Zimmerman acknowledges that he carries a heavy
burden under the doctrine of stare decisis in reversing his
very own position. His assertion that he met that burden in
his separate opinion in Craftsman, 1999 UT 18 at ¶¶ 108–
155, 974 P.2d 1194 (Zimmerman, J., concurring in the result),
is far wide of the mark. No one joined that position. My
concurring opinion was joined by Associate Chief Justice
Durham, and Justice Russon stated his agreement with that
opinion in a footnote in his majority opinion. See id. at ¶
15, 974 P.2d 1994. Moreover, thirteen justices of this Court
have all taken the position that Article I, section 11 provides
substantive rights to the citizens of Utah. Our case law to
that effect extends over half a century, as I pointed out in



Craftsman. Justice Zimmerman stands alone in the views he
espouses.



IV. PREJUDGMENT INTEREST



[21]  ¶ 73 Plaintiffs argue that the trial court erred by not
awarding them prejudgment interest pursuant to Utah Code



Ann. § 78–27–44. 17  “A trial court's decision to grant or deny
prejudgment interest presents a question of law which we
review for correctness.” Cornia v. Wilcox, 898 P.2d 1379,
1387 (Utah 1995) (citations omitted).



¶ 74 The trial court denied plaintiffs' request for prejudgment
interest on the basis that prejudgment interest is properly
classified as “damages” under section 63–30–34 and is
therefore subject to that section's cap, which plaintiffs had
already reached. Since section 63–30–34 is unconstitutional,
the trial court was incorrect to deny plaintiffs' claims for
prejudgment interest on the grounds given. The decision of
the trial court denying prejudgment interest is reversed with
instructions to reconsider the issue of prejudgment interest on
remand.



V. COSTS



¶ 75 Plaintiffs claim that the trial court erred in refusing to
award them costs under Rule 54 of the Utah Rules of Civil
Procedure. Rule 54(d) provides:



(1) To whom awarded. Except when express provision
therefor is made either in a statute of this state or
in these rules, costs shall be allowed as of course to
the prevailing party unless the court otherwise directs;
provided, however, where an appeal or other proceeding
for review is taken, costs of the action, other than costs
in connection with such appeal or other proceeding for
review, shall abide the final determination of the cause.
Costs against the state of Utah, its officers and agencies
shall be imposed only to the extent permitted by law.



*637  (2) How assessed. The party who claims his costs
must within five days after the entry of judgment serve upon
the adverse party against whom costs are claimed, a copy
of a memorandum of the items of his costs and necessary
disbursements in the action, and file with the court a like
memorandum thereof duly verified stating that to affiant's
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knowledge the items are correct, and that the disbursements
have been necessarily incurred in the action or proceeding.



Utah R. Civ. P. 54(d) (emphasis added). The trial court
denied plaintiffs' requests for costs on two different grounds.
First, regarding the Lyons' request, the court denied costs
because the Lyons did not satisfy the portion of Rule 54(d)
(2) emphasized above, requiring the filing of a verified
memorandum of costs within five days after the entry of
judgment. Second, regarding the Walkers' request, the court
denied costs because of the absence of statutory authority
permitting the award of costs as required by the sentence in
Rule 54(d)(1) emphasized above, conditioning the awarding
of “[c]osts against the state of Utah, its officers and agencies.”
Id. The trial court's reasoning regarding the Lyons' request is
correct, but the trial court erred when it denied the Walkers'
request by applying the last sentence of Rule 54(d)(1) to the
District.



[22]  [23]  ¶ 76 We begin by stating the appropriate standard
of review. Generally, “[t]he determination to award taxable
costs is within the sound discretion of the trial court and will
not be disturbed absent an abuse of the discretion.” Ong Int'l
(U.S.A.), Inc. v. 11th Ave. Corp., 850 P.2d 447, 460 (Utah
1993) (citations omitted). In this case, however, the reasons
for the trial court's decisions to deny plaintiffs' requests for
costs are legal determinations. As to the court's rationale for
denying the Lyons' request, Rule 54(d)(2) commands that
“[t]he party who claims his costs must within five days after
the entry of judgment” file with the court a duly verified
memorandum of costs. Utah R. Civ. P. 54(d)(2) (emphasis
added). This mandatory language leaves no discretion to
the court; therefore, we review this decision for correctness



without deference to the trial court's conclusion. 18  The
Walkers' request was denied on the basis of the trial court's
conclusion that the District was an agency of the state and
that no statute or court ruling permitted costs to be imposed
against the District. We review this conclusion for correctness
without deference.



[24]  ¶ 77 The requirement in Rule 54(d)(2) that “the party
who claims his costs must within five days after the entry
of judgment” file with the court a verified memorandum of
costs controls our disposition of the Lyons' request for costs.
The trial court issued its judgment on July 11, 1995, and the
Lyons did not file a verified memorandum of costs with the
trial court until July 26. This is well beyond the five-day
deadline of Rule 54(d)(2). As we stated in Walker Bank &
Trust Co. v. New York Terminal Warehouse Co., failure to



satisfy the requirement for filing a verified memorandum of
costs is fatal to a claim to recover costs under Rule 54. See
Walker Bank, 10 Utah 2d 210, 216, 350 P.2d 626, 630–31
(1960). Here, as in Walker Bank, the Lyons' failure to file
the verified memorandum of costs within five days of the
judgment prevents the award of costs.



[25]  ¶ 78 The Lyons argue, however, that they preserved the
issue of costs for appeal by objecting on July 6 to the lack
of any provision for costs in the proposed judgment and the
order of motions drafted by defendants for the trial court's use.
This argument is without merit. Though the Lyons' objection
does preserve the issue of costs for appeal, as we stated above,
to be eligible to receive costs the Lyons had to satisfy the
requirements of Rule 54(d)(2). They failed to do so; therefore,
the trial court did not err by denying the Lyons' request for
costs.



[26]  [27]  ¶ 79 Whether the Walkers are entitled to recover
their costs turns on the requirement of Rule 54(d)(1) that
“[c]osts *638  against the state of Utah, its officers and
agencies shall be imposed only to the extent permitted by
law.” To recover costs against “the state of Utah, its officers
and agencies,” the prevailing party must point to a statute or
rule of court that expressly or by clear implication waives
the common law rule that costs are not recoverable. For
this restriction on awarding costs to be applicable here, the
District must be an agency of the state.



¶ 80 Our review of enactments by the Legislature indicates
that the District is not a state agency. Several statutes in
the Utah Code juxtapose the state of Utah and its agencies
with fire protection districts like the District. For example, in
defining “public body,” section 11–31–2(3) states:



“Public body” means the state
and any public department, public
agency, or other public entity
existing under the laws of the state,
including, without limitation, any
agency, authority, instrumentality, or
institution of the state, and any county,
city, town, municipal corporation,
quasi-municipal corporation, state
university or college, school
district, special service district or
other special district, improvement
district, water conservancy district,
metropolitan water district, drainage
district, irrigation district, fire
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protection district, separate legal or
administrative entity created under the
Interlocal Cooperation Act or other
joint agreement entity, redevelopment
agency, and any other political
subdivision, public authority, public
agency, or public trust existing under
the laws of the state.



Utah Code Ann. § 11–32–2(7) (1999) (emphasis added); see
also id. § 11–7–1(2)(d) (“Every incorporated municipality
and every county may ... contract to receive fire protection
from any ... fire district, state agency, or federal governmental
agency ....”); id. § 11–34–1(2) (same as section 11–32–2(7)).
This section defines “public body” as “any agency ... of the
state, and any ... fire protection district,” not as any agency
of the state including any fire protection district. Thus, under
the plain language of the statute, fire protection districts are
categorized with other nonstate agency entities like counties,
towns, and metropolitan water districts. If the District were
an agency of the state, the separate reference to fire protection
districts would be meaningless. Because the District is not
an agency of the state, the trial court erred by denying the
Walkers' request for costs on the basis of the requirement
in Rule 54(d)(1) that “[c]osts against the state of Utah, its
officers and agencies shall be imposed only to the extent
permitted by law.” The trial court's denial of the Walkers'
request for costs is therefore reversed and remanded for a
determination of what costs the Walkers should recover.



¶ 81 Associate Chief Justice DURHAM concurs in Justice
STEWART's opinion.



HOWE, Chief Justice: concurring in the result.
[28]  ¶ 82 I concur in the remand for the purposes stated



in the summary. I join in holding that section 63–30–34
is constitutional. In Payne v. Myers, 743 P.2d 186 (Utah
1987), we held that the 1978 amendment to section 63–30–
4, which abrogated the right of an injured person to sue
a state employee for negligence, did not violate article I,
section 11 because the injured person was given the right
to sue the state for the employee's negligence. Now, the
plaintiffs in the instant case contend that that substitution
is not an effective and reasonable alternative because the
state's liability is capped as provided in section 63–30–34 at
$250,000 for any one plaintiff. Plaintiffs argue this despite
McCorvey v. State Department of Transportation, 868 P.2d
41 (Utah 1993), where we held that the damage cap did not



violate article I, section 11, nor the due process clause or the
uniform operation of laws clause in the Utah Constitution.



¶ 83 The Supreme Court of Oregon, in construing that state's
open courts provision, which is almost identical to Utah's,
held in Mattson v. Astoria, 39 Or. 577, 65 P. 1066 (1901),
that the legislature may modify the remedy and former
procedure and attach conditions precedent to the exercise
of the right without violating the open courts provision.
Thus the legislature should be accorded broad discretion in
providing an alternative remedy. I believe that a $250,000
judgment against the state is an effective and reasonable
substitution for a possibly greater judgment against a state
employee. *639  I say this because experience has shown that
large judgments against state employees for their negligence
are often uncollectible. Typically, the employees have no
insurance coverage for such a risk, have few personal
unexempt assets, and are forced to seek a discharge of
the judgment against them in bankruptcy. While the state
currently indemnifies state employees, the legislature could
repeal the statute providing for indemnification if large
judgments against employees become burdensome to the
state. A plaintiff who recovers a judgment against the state
under our immunity act faces none of those problems of
collectibility. In my opinion, the substitution of remedies is
effective and reasonable.



¶ 84 Justice RUSSON concurs in Chief Justice HOWE's
concurring in the result opinion.



ZIMMERMAN, Justice, concurring in the result with Chief
Justice HOWE and Justice RUSSON:
¶ 85 The other members of the court are equally divided on
the merits of the central issue in this case. I am casting the
deciding vote. I join Chief Justice Howe and Justice Russon
in upholding the damage caps contained in section 63–30–34
of the Code. However, I do not join in their article I, section
11 rationale which purports to follow the two-step analysis of
Berry v. Beech Aircraft, 717 P.2d 670 (Utah 1985). Before I
explain my views on the merits of the constitutional challenge
mounted under article I, section 11 of the Utah Constitution
and Berry, I will recap the positions of the members of the
court as a preface.



¶ 86 On the one side, Associate Chief Justice Durham has
joined in an opinion authored by Justice Stewart that would
employ the two-step analysis of Berry to strike down the
$250,000 damage cap established by section 63–30–34 of
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the Code. Under the first prong of the Berry test, they
would find that the cap does not provide a “reasonable
alternative remedy” for the common law negligence special
and general damage award that the plaintiffs would have
been entitled to receive from a state employee absent the
cap. For them, any reduction in the dollar amount available
at common law appears unacceptable under Berry's first
prong. Proceeding to the second prong, they would hold that
there is no “clear social or economic evil to be eliminated”
and that the abrogation of the common law damage remedy
is an “arbitrary or unreasonable means for achieving” the
legislature's declared objective. See Berry, 717 P.2d at 680;
Stewart op. at ¶¶ 55–67.



¶ 87 On the other side, Justice Russon has joined in an
opinion authored by Chief Justice Howe that would uphold
the damage cap as satisfying the first prong of Berry. They
reason that although the governmental liability is capped at
$250,000, the plaintiffs receive something that they would
not have had under the preexisting common law—a certain
ability to collect any award up to the cap. Thus, by substituting
a governmental entity for a governmental employee as the
financially responsible party, the legislature has provided the
plaintiffs with a “reasonable alternative remedy,” albeit a
potentially far smaller award of damages.



¶ 88 I do not join in either opinion on the article I, section 11
point. I would uphold the caps because I would overrule Berry
and reject its two-step analytical model. I acknowledge that
as one calling for the overruling of a precedent of this court,
I carry a heavy burden under the doctrine of stare decisis.
See State v. Menzies, 889 P.2d 393, 398–99 (Utah 1994).
However, I believe I have met that burden, as explained in my
separate opinion in Craftsman Builder's Supply, Inc. v. Butler
Manufacturing, Co., 1999 UT 18, ¶ ¶ 108–155, 974 P.2d 1194
(Zimmerman, J., concurring in the result).



¶ 89 I will only summarize the main points from that lengthy
opinion here: I concluded that Berry has proven unworkable
and should be abandoned. The two step test it advances
is without solid definition. In an effort to make sense of
it, we have repeatedly shifted course over the fifteen years
since Berry was decided. This had led us to effectively
constitutionalize the common law, and, most recently, even
legislative enactments, to put them beyond the reach of
attempts by the legislature to reduce exposure to tort liability.
See id. at ¶ 123, 974 P.2d 1194; *640  Day v. State ex
rel. Dep't of Public Safety, 1999 UT 46, ¶ 54, 980 P.2d
1171 (Zimmerman, J., dissenting). As a result, Berry has



distorted our constitutional relationship to the legislature and
placed us in the position of having to review legislative policy
judgments on a de novo basis and with a skepticism we
employ nowhere else. See Craftsman, 1999 UT 18, ¶ 138, 974
P.2d 1194. These failures lead me to call for an abandonment
of Berry's interpretation of article I, section 11.



¶ 90 In my Craftsman opinion, I offered my alternative
interpretation of the language of article I, section 11, as I felt
duty bound to do, and to which I adhere today. I concluded
that article I, section 11 should be read as a procedural
guarantee and that we should largely retreat from second-
guessing the legislature on the substantive matters that we
have brought within our reach through the use of Berry. I
suggested that there were other provisions within the Utah
Constitution that might act to constrain the legislature when
it acts to severely limit rights to recover for damages, but I
did not attempt to elaborate on how those might operate. See
id. at ¶ 152, 974 P.2d 1194. As a final note, I observed that a
majority of the court seemed to have been drifting away from
the Berry test and the results that it mandates. See id. at 1224
n. 2. In fact, I found the result reached in Craftsman itself to



be inconsistent with Berry. See id. 1



¶ 91 No member of this court joined any portion of my opinion
in Craftsman. Yet again today, the result reached departs from
what Berry requires. Chief Justice Howe's opinion, although
seeming to apply the Berry test, is inconsistent with any
meaningful application of Berry, as, for example, a simple
comparison of his reasoning with that set forth in Berry or
Sun Valley Water Beds, Inc. v. Herm Hughes & Son, Inc., 782
P.2d 188 (Utah 1989), or in Horton v. Goldminer's Daughter,
785 P.2d 1087 (Utah 1989), or in Justice Stewart's opinion
today, will demonstrate. Today's decision, taken together with
the result in Craftsman, plainly demonstrates that a majority
of the court is no longer willing to use Berry as a standard
by which to judge legislative limitations on civil damage
remedies. Yet because of the apparent unwillingness of a
majority to openly depart from Berry, no consensus has begun
to emerge as to what, if anything, should take its place. In my
Craftsman opinion, I suggested a purely procedural reading of
article I, section 11 is appropriate and a retreat from intrusive
oversight of the legislature, backstopped by possible reliance
on other provisions of the constitution to check egregious
abuses of legislative power. See Craftsman, 1999 UT 18 at
¶¶ 152–153, 974 P.2d 1194. But that approach seems to lack
support among my colleagues, and they have proposed no
other alternative. That being *641  the case, it is time for us to
at least go so far as to publicly acknowledge that one fifteen-
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year odyssey to find a way to prevent the legislature from
riding roughshod over the rights of those civilly wronged,
an odyssey that began with our response in Berry to the
legislature's sweeping attempt at limiting tort actions against
manufacturers in the Utah Product Liability Act, has gone
awry. Berry cannot carry the freight we attempted to place on
it, and we have not even looked seriously at another vehicle.
It may be that a majority of the court will want to continue
along the path it started in Berry, but in a different vehicle and
with a less ambitious objective. Or it may decide to abandon
the venture altogether. But in either event, attention needs
to be turned to developing a different analytical model for
addressing these issues.



¶ 92 I call upon the bar and the members of this court to drop
the fixation on Berry and to creatively address the problem of
how, in a post-Berry world, this court can remain within its
appropriate sphere, while giving meaning to the constitutional
provisions that speak of the importance of remedies for civil
wrongs. What understandable standards can be fashioned that
are practically capable of predictable application? There are
plenty of ideas in various opinions written by members of this
court over the years addressing, inter alia, article I, section 7
(due process clause); article I, section 24 (uniform operation
of laws); article I, section 22 (takings clause); and article
XVI, section 5 (wrongful death actions), that could be useful.
The various opinions in Condemarin, for example, contain a
number of veins of thought that could be profitably mined.
But wherever the ideas are found, the fact remains that this
court needs creative and capable advocates to advance new
approaches and to help the court find its way.



2000 UT 55



On Petition for Rehearing



DURHAM, Justice.
¶ 1 Both plaintiffs and defendants have asked this court to
reconsider various portions of its opinion in this case, issued
on January 19, 2000. A majority of the court is unwilling to
rehear any of the issues raised by plaintiffs' petition. However,
defendants have identified an inconsistency between the
“Summary” portion of our earlier opinion and the actual
holding of the majority regarding the constitutionality of
section 63–30–10(15) of the Utah Code and its implications
for the trial court's decision on prejudgment interest.



¶ 2 The court's Summary noted, in subsection (iii) of
paragraph one, that all members of the court agreed with
Justice Stewart's holding “that the trial court erred in denying
plaintiffs prejudgment interest.” Lyon v. Burton, 2000 UT
19, ¶ 1, 387 Utah Adv. Rep. 27 [hereinafter “Lyon I”]. That
portion of Justice Stewart's opinion, however, was predicated
on his view that the damages cap was unconstitutional and
that the trial court therefore erred in holding that prejudgment
interest was subject to the cap. Because a majority of the
court declared the cap constitutional, it becomes necessary to
consider whether prejudgment interest is properly classified
as “damages” under section 63–30–34 and therefore subject
to the $250,000 cap.



[29]  ¶ 3 Although I shared Justice Stewart's views on
the constitutional question, I agree with defendants that,
given the majority holding, prejudgment interest must, in
fact, be considered part of the “judgment” the statute
intended to limit. I therefore write for a reconstituted majority



of the court 1  on the limited question of how to treat
prejudgment interest in light of the statutory cap. We hold
that section 78–27–44 clearly requires prejudgment interest
to be “include[d] ... in th[e] judgment,” Utah Code Ann.
§ 78–27–44(2) (1996), and that section 63–30–34 therefore
subjects it to the $250,000 limit. We agree with and adopt the
reasoning of the court of appeals in Hart v. Salt Lake County
Commission, 945 P.2d 125, 139–40 (Utah Ct.App.1997) on
the subject.



*642  ¶ 4 We therefore vacate subsection (iii) of paragraph
one in Lyon I, and affirm the ruling of the trial court denying
plaintiffs prejudgment interest.



¶ 5 Justices DURRANT and WILKINS do not participate



herein. 2



¶ 6 Chief Justice HOWE and Associate Chief Justice
RUSSON concur in Justice DURHAM's opinion.



All Citations



5 P.3d 616, 387 Utah Adv. Rep. 27, 2000 UT 19, 2000 UT 55
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Footnotes
1 Chief Burton testified at trial that the Explorer had been disguised for two reasons. First, Chief Burton was authorized to



use the vehicle for both personal use and to pick up supplies needed by the District, and the District was concerned that
citizens would complain if they observed the vehicle parked at stores or while being used by Chief Burton for personal
uses. Second, the District wanted to be able to use the vehicle for stakeouts during arson investigations.



2 All citations to Utah Code Annotated refer to the 1993 edition unless otherwise indicated.



3 For constitutional purposes, the scope of governmental immunity insofar as it may be subject to various provisions in the
Declaration of Rights is a judicial, not a legislative, question. See DeBry v. Noble, 889 P.2d 428, 440 (Utah 1995).



4 See, e.g., Nelson v. Salt Lake City, 919 P.2d 568, 574–76 (Utah 1996) (interpreting discretionary function exception found
in subsection 63–30–10(1) and natural condition exception found in subsection 63–30–10(11)); Tiede v. State, 915 P.2d
500, 502–03 (Utah 1996) (interpreting assault and battery exception found in subsection 63–30–10(2)); Nixon v. Salt
Lake City Corp., 898 P.2d 265, 270–71 (Utah 1995) (interpreting inspection exception found in subsection 63–30–10(4)).



5 The conclusion that subsection (15) governs this case is also mandated by our duty to avoid interpreting a statute in a
manner that renders portions of the statute, or related statutes, meaningless. See Schurtz, 814 P.2d at 1112; Olympia
Sales Co. v. Long, 604 P.2d 919, 921 (Utah 1979). If subsection (18)(b) applied here, the reference to responding to fire
alarms in section 41–6–14 would not have any meaning in the context of subsection (15). Every time employees of a
governmental entity drove to a fire in response to a fire alarm, subsection (18)(b) would be the governing exception, and
there would be no need to look to the more specific exception for emergency vehicle operation found in subsection (15).
This would render meaningless the reference to responding to fire alarms in section 41–6–14.



6 Section 63–30–34 states:
(1) (a) Except as provided in Subsection (2), if a judgment for damages for personal injury against a governmental
entity, or an employee whom a governmental entity has a duty to indemnify, exceeds $250,000 for one person in any
one occurrence, or $500,000 for two or more persons in any one occurrence, the court shall reduce the judgment
to that amount.
(b) A court may not award judgment of more than $250,000 for injury or death to one person regardless of whether
or not the function giving rise to the injury is characterized as governmental.
(c) Except as provided in Subsection (2), if a judgment for property damage against a governmental entity, or an
employee whom a governmental entity has a duty to indemnify, exceeds $100,000 in any one occurrence, the court
shall reduce the judgment to that amount, regardless of whether or not the function giving rise to the damage is
characterized as governmental.
(2) The damage limits established in this section do not apply to damages awarded as compensation when a
governmental entity has taken or damaged private property for public use without just compensation.



7 Section 63–30–4(4) states:
An employee may be joined in an action against a governmental entity in a representative capacity if the act or
omission complained of is one for which the governmental entity may be liable, but no employee may be held
personally liable for acts or omissions occurring during the performance of the employee's duties, within the scope
of employment, or under color of authority, unless it is established that the employee acted or failed to act due to
fraud or malice.



8 The 1965 Act abolished the prior distinction made by the case law between state immunity and municipal immunity, a
development that was started by cases decided by this Court prior to enactment of the Act. In addition, the Act provided
for governmental liability for the negligent conduct of governmental employees, whether state, county, or municipal, with
some exceptions.



9 From the earliest days of state constitutions—even before the adoption of the United States Constitution—inherent
tension was observed between the doctrine of sovereign immunity and state constitutional rights of persons to civil law
remedies for injuries to their persons and properties. For example, the Pennsylvania constitution provided an open courts
remedies provision that also referred to sovereign immunity. See Craftsman, 1999 UT 18 at ¶ 46, 974 P.2d 1194 (Stewart,
J., concurring).



10 Almost all, if not all, governmental functions can be performed by nongovernmental entities. The more an activity is
revenue producing and especially profit making, the more likely this factor weighs in favor of its being nongovernmental.



11 We recognize that the Legislature in a 1983 amendment to the Governmental Immunity Act labeled all governmental
activities as essential, core activities entitled to immunity unless the Legislature waives immunity. But governmental
immunity is subject to the Constitution and whatever limitations it imposes on such immunity. See DeBry, 889 P.2d 428;
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Condemarin, 775 P.2d 348. It follows that the scope of the constitutional limitations is a judicial question under the doctrine
of separation of powers. See DeBry, 889 P.2d at 440.



12 This immunity is characterized as “qualified,” not absolute, because actions taken in bad faith or with malice are not
immune.



13 In the instant case, the Legislature in effect specified the standard of legal care required by the operators of emergency
vehicles. This standard is necessarily somewhat different from the standard of reasonable care that is required of all
persons generally. This modification of the standard of care for emergency vehicles raises no substantial constitutional
issues.



14 Sun Valley Water Beds, Inc. v. Herm Hughes & Son, Inc., 782 P.2d 188 (Utah 1989), held that a claim for the same or
similar damages against a different defendant was not an “alternative remedy” for Article I, section 11 purposes. That rule
does not control here because the liability of an agency is predicated on the liability of the employee. If the relationship
is not one of respondeat superior, it is certainly similar.



15 The District argues that the Legislature expanded governmental liability as a quid pro quo for eliminating employee liability
for recklessness and negligence. This argument is historically incorrect. Defendants' attempt to fit this case into the mold
of Masich is errant.



16 Although the purpose of sovereign immunity has been said to protect the public treasury from depletion, it is ironic that
at common law the states enjoyed an absolute immunity, whereas actions against municipalities could be maintained in
many instances, irrespective of the fact that municipalities' treasuries were considerably smaller than that of the state.
See DeBry, 889 P.2d 428.



17 Section 78–27–44 states:
(1) In all actions brought to recover damages for personal injuries sustained by any person, resulting from or
occasioned by the tort of any other person, corporation, association, or partnership, whether by negligence or willful
intent of that other person, corporation, association, or partnership, and whether that injury shall have resulted fatally
or otherwise, the plaintiff in the complaint may claim interest on the special damages actually incurred from the date
of the occurrence of the act giving rise to the cause of action.
(2) It is the duty of the court, in entering judgment for plaintiff in that action, to add to the amount of special damages
actually incurred that are assessed by the verdict of the jury, or found by the court, interest on that amount calculated
at the legal rate, as defined in Section 15–1–1, from the date of the occurrence of the act giving rise to the cause of
action to the date of entering the judgment, and to include it in that judgment.
(3) As used in this section, “special damages actually incurred” does not include damages for future medical
expenses, loss of future wages, or loss of future earning capacity.



Utah Code Ann. § 78–27–44 (1996).



18 By concluding that the trial court's decision regarding the five-day filing requirement is a legal determination, which
we review for correctness, this author expressly disavows the conclusion in Watson v. Watson, 837 P.2d 1, 7 (Utah
Ct.App.1992), that this decision is reviewed under an abuse of discretion standard.



1 In his two-judge opinion, Justice Stewart spends considerable time attacking my failure to adhere to Berry. This appears
to be a continuation of the diatribe he launched in response to my separate opinion in Craftsman. See Craftsman, 1999
UT 18 at ¶ 108, 974 P.2d 1194 (Zimmerman, J., concurring), 1203 (Stewart, J., concurring). Given the fulsomeness of
our opinions in Craftsman, I am not sure what his effort today is intended to accomplish, other than to vent his frustration
with the obvious erosion of Berry. See id. at ¶ 108, 974 P.2d 1194. I make only two points in response.



First, Justice Stewart attempts to portray me as a one-time strong supporter of his Berry analytical model by selectively
quoting certain portions of my opinion in Condemarin. But the truth is that my Condemarin opinion did not rely on his
two-step Berry analytical model. See Condemarin v. University Hosp., 775 P.2d 348, 366–69 (Utah 1989) (Zimmerman,
J., concurring). I proposed a substantive due process approach, a position that Justice Durham also took and which
Justice Stewart vigorously criticized in his own Condemarin opinion. See id., 775 P.2d at 369 (Stewart J., writing
separately). I find it passingly strange that today Justice Stewart finds comfort for his Berry analytical model in my
Condemarin opinion. But I suppose that for one piloting a sinking Berry ship, any port will do in a storm.
Second, I agree with Justice Stewart that the opinions in Condemarin are instructive, but I draw a different lesson from
them than does he. Considered as a whole, I think those opinions show that as long as ten years ago, some members
of this court were not fully comfortable with the rather rigid Berry analytical model Justice Stewart has championed and
continued to write into the law with such persistence over the past fifteen years and were searching for other more
useable models.
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This debate between Justice Stewart and me is at an end. I trust that in the future, new solutions will be found to the
real and knotty problem with which we have struggled for so long and with such vigor.



1 Justice Stewart retired and Justice Zimmerman resigned from the court shortly after the opinion in the case was handed
down, leaving only myself, Chief Justice Howe, and Associate Chief Justice Russon with authority to consider the petition
for rehearing.



2 Because we decided not to rehear the case, but only to modify part of the court's earlier opinion, no further action is
required.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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693 P.2d 661
Supreme Court of Utah.



Steven L. MALAN, Plaintiff and Appellant,
v.



James C. LEWIS and Brett Lewis,
Defendants and Respondents.



No. 17606.
|



May 1, 1984.
|



Rehearing Denied Dec. 14, 1984.



Guest passenger brought action against automobile owner and
driver for injuries suffered in automobile accident by reason
of driver's negligence. The Second District Court, Weber
County, John F. Wahlquist, J., ruled in favor of defendants,
and passenger appealed. The Supreme Court, Stewart, J., held
that guest statute unconstitutionally discriminates against
nonpaying passengers who suffer serious injuries as result of
driver's negligence.



Reversed and remanded.



West Headnotes (15)



[1] Automobiles
Care required and liability in general



Automobiles
Carriage for hire



Automobiles
Comparative negligence and apportionment



of fault



Automobiles
Nature of injury;  serious or permanent



injury



Motor vehicle guests who suffer minor injuries in
automobile accident may recover from negligent
driver, but those who suffer serious injuries
may not, except for personal injury protection
payments, but if seriousness of injury leads



to guest's death, heirs are entitled to full
recovery; further, paying passengers may not
have protection if they are part of driver's family
or social guest or if court considers payment
insufficient, and guest may recover in two-car
accident if both drivers are negligent, and host
driver may have to pay for his share of fault under
Comparative Negligence Act. U.C.A. 1953, 31–
41–1 et seq., 31–41–2, 31–41–3(2), 31–41–4
to 31–41–6, 31–41–6(1)(a-d), 31–41–7(b), 31–
41–9(2), 41–12–1 et seq., 41–12–5(a, d), 54–6–
12(2), 54–11–1 et seq., 54–11–1(b), 78–27–37 to
78–27–43; Const. Art. 16, § 5.



1 Cases that cite this headnote



[2] Constitutional Law
Policy



Reconsideration of constitutionality of statute is
particularly appropriate where intended effect of
statute has been severely limited by subsequent
legislative enactments, but reconsideration does
not permit substitution of court's concept of
sound policy for that of legislature.



1 Cases that cite this headnote



[3] Constitutional Law
Similarly situated persons;  like



circumstances



Statutes
Uniformity of Operation



State constitutional article which requires that all
laws of general nature have uniform operation
and federal constitutional amendment which
prohibits states from enacting laws which deny
equal protection of laws embody same general
principle that persons similarly situated should
be treated similarly and persons in different
circumstances should not be treated as if their
circumstances were the same. Const. Art. 1, §§
2, 24; U.S.C.A. Const.Amend. 14.



34 Cases that cite this headnote



[4] Statutes
Uniformity of Operation
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Although state constitutional article which uses
language “equal protection” is relevant to
construction of article which requires that all
laws of general nature have uniform operation,
former article is more statement of purpose of
government than legal standard which can be
used to measure legality of governmental action.
Const. Art. 1, §§ 2, 24.



1 Cases that cite this headnote



[5] Constitutional Law
Federal/state cognates



Although case law developed under Fourteenth
Amendment may be persuasive in applying
state equal protection article, federal law is not
binding on construction and application of state
article, as long as court does not reach result
which violates equal protection clause of Federal
Constitution. Const. Art. 1, §§ 2, 24; U.S.C.A.
Const.Amend. 14.



18 Cases that cite this headnote



[6] Constitutional Law
Statutes and other written regulations and



rules



Whether statute meets equal protection standards
depends in first instance on objectives of statute
and whether classifications established provide
reasonable basis for promoting those objectives.
Const. Art. 1, §§ 2, 24; U.S.C.A. Const.Amend.
14.



5 Cases that cite this headnote



[7] Statutes
Uniformity of Operation



State constitutional article which requires that all
laws of general nature have uniform operation
protects against two types of discrimination by
requiring that laws apply equally to all persons
within class and that statutory classifications
and different treatment given classes be based
on differences which have reasonable tendency
to further statutory objectives; if relationship
of classification to statutory objectives is



unreasonable or fanciful, discrimination is
unreasonable. Const. Art. 1, § 24.



24 Cases that cite this headnote



[8] Constitutional Law
Similarly situated persons;  like



circumstances



When persons are similarly situated, it is
unconstitutional to single out one person or
group of persons from among larger class on
basis of tenuous justification which has little or
no merit. Const. Art. 1, § 24.



12 Cases that cite this headnote



[9] Statutes
Presumptions and Construction as to



Validity



Although it is presumed that legislature acted
on reasonable basis in enacting statute, that
presumption does not require acceptance of
any conceivable reason for legislation; rather,
enactments are judged on basis of reasonable or
actual legislative purposes.



3 Cases that cite this headnote



[10] Statutes
Uniformity of Operation



Statute which has so many exceptions that they
in effect change nature of statute and result in
only small number of persons being subject to
it are invalid under constitutional article which
requires that all laws of general nature have
uniform operation. Const. Art. 1, § 24.



Cases that cite this headnote



[11] Negligence
Necessity and Existence of Duty



Negligence
Reasonable care



Duty to exercise reasonable care towards safety
of others does not depend on payment; rather,
duty is required of all as essential to physical
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security and safety of all persons in civilized
society.



1 Cases that cite this headnote



[12] Automobiles
Liability of Private Owner or Operator to



Occupant



Statutes
Tort or financial liabilities



Numerous exceptions to guest statute
create statutory policy which discriminates
unreasonably and invidiously among guests who
are subject to its bar and fails to reflect uniform
operation of laws under State Constitution.
Const. Art. 1, § 24.



3 Cases that cite this headnote



[13] Automobiles
Care required and liability in general



Automobiles
Care required and liability in general



Driver owes duty of due care to all other
persons on highway; driver must expect to be
held to reasonable-person standard of due care,
irrespective of guest statute. U.C.A. 1953, 41–9–
1 et seq.



3 Cases that cite this headnote



[14] Constitutional Law
Strict scrutiny and compelling interest in



general



Under federal equal protection law, courts
exercise strict scrutiny of legislative
classifications when fundamental constitutional
rights are affected or suspect classifications are
created. U.S.C.A. Const.Amend. 14.



2 Cases that cite this headnote



[15] Automobiles
Requirements of statutes and ordinances in



general



Constitutional Law
Motor vehicle accidents



Discrimination by guest statute against
nonpaying passengers who suffer serious injuries
as result of driver's ordinary negligence is not
justified by objectives advanced of furthering
hospitality or preventing collusion, and thus,
guest statute is unconstitutional. U.C.A. 1953,
41–9–1 et seq.; Const. Art. 1, § 24.



16 Cases that cite this headnote



Attorneys and Law Firms



*662  Keith E. Murray, Ogden, for plaintiff and appellant.



Wendell E. Bennett, Salt Lake City, for defendants and
respondents.



STEWART, Justice:



The plaintiff, a guest passenger in an automobile owned
by defendant James C. Lewis, was seriously injured when
defendant Brett Lewis drove the automobile off the road and
struck a guardrail. Plaintiff suffered compound fractures of
his right leg, which resulted in a shortening of the leg and the
necessity to wear a brace for the rest of his life.



In the trial court, the parties stipulated that Brett Lewis was
negligent and that plaintiff was not. The case was submitted
for decision on the issue of the constitutionality of the Utah
Guest Statute by a motion for summary judgment. The trial
judge sustained the constitutionality of the Statute and ruled
in favor of the defendants.



*663  On appeal, the plaintiff challenges the constitutionality
of the Guest Statute under the Equal Protection Clause of the
Fourteenth Amendment and the following provisions of the
Utah Constitution: the Due Process Clause of Article I, § 7;
the Open Courts Provision of Article I, § 11; and the Uniform
Operation of the Laws Provision of Article I, § 24. Because
we decide this case under Article I, § 24, we do not address
the other constitutional arguments.



I. GUEST STATUTES GENERALLY



During the late 1920s and in the 1930s, some thirty states
enacted automobile guest statutes. 2 F. Harper & F. James,
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The Law of Torts § 16.15 (1956). 1  Since 1939, no state has



enacted a guest statute. 2  In total, thirty-three states have or
have had guest laws, either by statute or judicial decision.



Twelve of the statutes have been declared unconstitutional. 3



Nine other states have repealed their guest statutes, 4  and
four states have substantially limited the scope of their guest



statutes. 5  Three states at one time had judicially created
automobile guest laws. The cases establishing those laws
have been overruled in all three states by court decisions



or statute. 6  Guest statutes have been widely and strongly



criticized by legal commentators over the years. 7



*664  In sum, twenty-four of the original guest laws have
been repealed, declared unconstitutional, or overruled, and
four have been substantially modified. At the present time,
only five states have guest statutes that have not been



substantially limited. 8  Utah is one of the five remaining
states with an unmodified guest statute. The Utah Act was
adopted verbatim from the California Guest Statute in 1935.



The Utah Guest Statute, U.C.A., 1953, § 41–9–1 et seq., 9



bars a nonpaying passenger who is injured in an automobile
accident, or the passenger's heirs if the passenger is killed,
from suing the owner or driver of the automobile for ordinary
negligence if the injury occurs on a public highway. A
passenger, or his heirs if he is killed, may recover damages
only if injury is the result of intoxication or willful misconduct
by the driver or owner or if the guest pays compensation for
the ride. Thus, a child who is given a lift home from school
and injured because of the driver's negligence, although the
law requires the driver to carry public liability insurance, is
barred from recovering any damages, even though the child
is maimed for life and his family is rendered destitute by
medical expenses. Similarly, a passenger, who is a fellow
worker at the same business establishment, may recover for
injuries caused by the ordinary negligence of the driver if the
passenger hands the driver a couple of dollars, while another
passenger in the same car and injured in the same accident is
barred if he paid nothing for the ride.



Dean Prosser, commenting on the effect of guest statutes, has
stated:



The typical guest act case is that of the
driver who offers his friend a lift to
the office or invites him out to dinner,
negligently drives him into a collision,



and fractures his skull—after which
the driver and his insurance company
take refuge in the statute, step out of
the picture, and leave the guest to bear
his own loss. If this is good sound
policy, it at least appears under a novel
front.



W. Prosser, The Law of Torts § 34 at 187 (4th ed. 1971). The
Michigan Supreme Court made a somewhat similar point in
Stevens v. Stevens, 355 Mich. 363, 370–71, 94 N.W.2d 858,
862 (1959), when it stated:



The friends of the driver, his family ... must suffer injury at
his hands without recompense, solaced only by the thought
that, after all, the skull was cracked by a friendly hand....
Why? Because the relationship between them was one of
trust and friendship. No money had changed hands. If,
however, not the neighbor himself is carried to town, but
rather his livestock to the slaughterhouse, *665  many
modern courts will permit full recovery for injury to the
unfortunate animal through failure to use reasonable care
for its safety. Is this one answer of an enlightened people
to the hallowed question: “How much then is a man better
than a sheep?”



Since the 1930s, no state has adopted a guest statute.
Rather, the frightful carnage and the high cost of personal
and property damages produced by the rapid increase in
automobile travel have caused state legislatures to provide
various means of compensation to ameliorate the great
personal and social losses. As the Iowa Supreme Court
stated in Bierkamp v. Rogers, Iowa, 293 N.W.2d 577, 582
(1980): “[T]he fact that guest statutes have seen no expansion
since 1939 is supportive of the conclusion that changed
circumstances have mitigated, if not eliminated, the factors
which supported or justified enactment of the statutes.”



II. RELATED LAWS AND EXCEPTIONS
TO THE GUEST STATUTE



The policy of barring guests from suing host drivers has
numerous exceptions. Since enactment of the Utah Guest
Statute, the Legislature has acted in several areas of the law to
provide effective remedies for persons, including automobile
guests, who are victimized by negligent drivers. The effect
of the legislative efforts has been to enlarge the number of
nonpaying automobile guests who may recover for injuries
caused by a host driver. In addition, the Guest Statute itself





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS41-9-1&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?entityType=injury&entityId=Iad567189475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959113325&pubNum=595&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_595_862&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_862


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959113325&pubNum=595&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_595_862&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_862


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980120522&pubNum=595&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_595_582&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_582


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980120522&pubNum=595&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_595_582&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_582








Malan v. Lewis, 693 P.2d 661 (1984)



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5



has a number of exceptions that allow guests to sue drivers
for simple negligence. There is also a Utah constitutional
provision, although it has never been specifically litigated
in this state, that appears to conflict directly with the Guest
Statute rule that heirs of a nonpaying guest killed in an
automobile accident may not sue the driver for negligently
causing that death. The original scope of the Guest Statute
has been substantially narrowed, and its application to any
particular guest is both problematic and irrational.



1. The Motor Vehicle Safety Responsibility Act, U.C.A.,
1953, § 41–12–1 et seq., was enacted in 1951. That Act
provides that an automobile driver who does not carry public
liability insurance and is in an accident that causes bodily
injury, death, or property damage in excess of $400 must
post security in an amount specified by the Department
of Public Safety or lose the right to drive. § 41–12–5(a)
and (d). Although a financially irresponsible driver is not
barred from driving until he has had an accident, the effect
of the Act, together with the general tort law liability for
acts of negligence, induced most automobile owners to
acquire public liability insurance. That Act, however, made
no change either in the Guest Statute or in the general tort
law with respect to compensation for damages suffered by an
automobile accident victim.



2. The No-Fault Insurance Act, § 31–41–1 et seq., was
enacted in 1973. The legislative purpose was to provide a
remedy for the “greater bulk of the personal injury claims
that arise out of automobile accidents.” § 31–41–2. The Act
adopted an approach entirely different from that of the Motor
Vehicle Safety Responsibility Act. It provided a limited
remedy for all persons injured in an automobile accident
and thereby significantly modified the rights and remedies of
victims of automobile accidents, including automobile guests.
In doing so, it impliedly supersedes a significant part of the
Guest Statute.



The No-Fault Act requires every owner of an automobile
to purchase a no-fault insurance policy as a condition of
registering his automobile. The Act requires the insurance
policy to insure against most personal injury special damages,
but not pain and suffering. The personal injury protection
(i.e., “PIP”) benefits include, within specified limits, medical
benefits, loss of income, disability benefits, funeral benefits,



*666  and survivor benefits. § 31–41–6(1)(a)–(d). 10



These benefits are payable, irrespective of the fault of the
driver, to any “person while occupying the described motor



vehicle with the consent of the insured.” § 31–41–7(b). The
term “person” is defined by § 31–41–3(2) to mean “every
natural person” and therefore includes all guest passengers,
whether they paid for the ride or not. Thus, automobile guests
are provided a remedy for relatively minor injuries by virtue
of the No-Fault Act, but are cut off from any remedy for
serious injuries that are greater than the limits established
by the No-Fault Act, even though the host driver carries
public liability insurance and was negligent or even grossly
negligent.



Sections 31–41–4 and 31–41–5 of the No-Fault Act also
evidence a legislative intent to provide broader, more
effective remedies for automobile accident victims. They
require every owner of an automobile either to purchase
public liability insurance or to provide equivalent security
that qualifies under the Safety Responsibility Act. Allstate
Insurance Co. v. United States Fidelity & Guaranty Co.,
Utah, 619 P.2d 329 (1980). Thus, the No-Fault Act repeals
by implication that part of the Safety Responsibility Act
that permits a person to drive without having public liability
insurance until he has had an accident. The combined effect
of the No-Fault Act and the Safety Responsibility Act is to
require all owners of Utah-registered automobiles to carry
public liability insurance.



The No-Fault Act also provides an automobile guest a direct
right of action against the owner of an automobile if a no-fault
policy is not purchased. Section 31–41–9(2) states that the
motor vehicle owner who fails to have security in effect at the
time of an accident “shall have no immunity from tort liability
and shall be personally liable for the payment of the benefits
provided for under Section 31–41–6.” (Emphasis added.)



3. The Comparative Negligence Act, U.C.A., 1953, §§ 78–
27–37 to –43 was also enacted in 1973. Although not yet
authoritatively construed on this point, the Act may nullify
a part of the immunity afforded a driver under the Guest
Statute in those cases in which a guest is injured in a collision
between the host's car and a second car. The Comparative
Negligence Act does not address directly a host driver's
liability to a guest, but the Act clearly affects the jural rights
of guests and drivers. The Act provides for the apportionment
of fault and liability among joint tortfeasors and establishes
a right of contribution among joint tortfeasors according to
their respective degrees of fault. § 78–27–39. See generally
Jensen v. Intermountain Health Care, Inc., Utah, 679 P.2d
903 (1984).
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The potential effect of the Act on the rights and liabilities
of automobile guests and drivers is illustrated by Bishop v.
Nielsen, Utah, 632 P.2d 864 (1981). In Bishop, the plaintiff
sued for property damage to his car when it was involved in
a collision while his daughter was driving it. The defendant
sought to implead the daughter for the purpose of establishing
the defendant's right of contribution against her, even though
the doctrine of parent-child immunity would have precluded
a direct action against the daughter by the father. Declining to
rule on the question of whether the law recognizes a parent-
child tort immunity in this jurisdiction, the Court assumed that
the doctrine was the law of the state and, notwithstanding,
held that the defendant had a right of contribution against the
daughter under the comparative negligence statute.



If this holding were applied to automobile guests, a guest
injured in a collision in which both the host driver and the
driver of the second car are at fault could sue the nonhost
driver, who in turn would have an action for contribution
against the host *667  driver for contribution based on the
driver's share of the negligence. Thus, a guest would in
effect be able to recover indirectly from the host driver for
negligently caused injury, even though a direct suit would be
barred by the Guest Statute. § 78–27–41.



If, however, Bishop v. Nielsen were not followed and
the Guest Statute immunity were held to override a
joint tortfeasor's right of contribution, the policy of the
Comparative Negligence Act to spread liability among joint
tortfeasors according to their fault would be defeated. In such
a case, the driver of the second car would be wholly liable for
the guest's damages, except perhaps for the no-fault portion,
including that portion attributable to the host driver, even if
the host driver's negligence were greater than the negligence
of the driver of the second car. See § 78–27–41. See generally
Madsen v. Salt Lake City School Board, Utah, 645 P.2d 658
(1982). Under either alternative, the guest is fully protected
by negligence law and is able to recover if he is injured in a
collision between his host's car and a second car, if the driver
of the second car is at all negligent.



4. Article XVI, § 5 of the Utah Constitution constitutes a



still further exception to the Guest Statute. 11  That provision
prohibits the Legislature from abrogating the right of action
for wrongful death:



The right of action to recover damages for injuries
resulting in death, shall never be abrogated, and the amount



recoverable shall not be subject to any statutory limitation,
except in cases where compensation for injuries resulting
in death is provided for by law.



The plain language of Article XVI, § 5 seems to compel the
conclusion that the Guest Statute is unconstitutional insofar
as it purports to bar the heirs of a guest killed as a result
of a driver's negligence from bringing a wrongful death
action against the host driver. The constitutional provision
was directed at preventing the Legislature from abolishing a
right of action for wrongful death, whether in a wholesale or
piecemeal fashion. See generally Oliveras v. Caribou-Four
Corners, Inc., Utah, 598 P.2d 1320 (1979); Garfield Smelting
v. Industrial Commission, 53 Utah 133, 178 P. 57 (1918).



The supreme court of Kentucky held unconstitutional that
state's guest statute in a wrongful death case under a
constitutional provision identical to Utah's. The court stated:



The “guest statute” under consideration undertakes to
take away the right to recover for death resulting from
negligence, or wrongful act amounting to anything less
than an intentional act, and to that extent it clearly
contravenes section 241 of the Constitution. In Howard's
Adm'r v. Hunter, 126 Ky. 685, 104 S.W. 723, 724, 31
Ky.Law Rep. 1092, the court, speaking of this section of
the Constitution, said: “It was the manifest intention of
the constitutional provision quoted to allow an action to
be maintained whenever the death of a person was caused
by the negligent or wrongful act of another and it is not
within the power of the Legislature to deny this right of
action. The section is as comprehensive as language can
make it. The words ‘negligence’ and ‘wrongful act’ are
sufficiently broad to embrace every degree of tort that can
be committed against the person.”



Ludwig v. Johnson, 243 Ky. 533, 536–37, 49 S.W.2d 347, 349
(1932).



5. In 1981, the Legislature enacted the Ridesharing Act,
U.C.A., 1953, § 54–11–1 et seq. (Supp.1983), based in part on
the finding that “[s]ingle occupant driving is the predominant
mode of transportation used by commuters in Utah.” § 54–
11–1(b). The Act requires the operator of a vanpool to carry
insurance in the amount of $100,000 for injury to or death of
one person and not less than $300,000 for injuries to or death
of more than one person. § 54–6–12(2) (Supp.1983). Carpool
drivers are required to maintain the insurance coverage
*668  limits required of other automobiles, but it is clearly



contemplated that passengers in both vanpools and carpools
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are entitled to the ordinary tort remedies for injuries suffered
as a result of the negligence of the driver.



6. The Guest Statute itself also establishes several additional
exceptions that allow nonpaying guests to sue a driver for
simple negligence. A guest is not barred if he (a) is injured
because of a host driver's intoxication, § 41–9–1; (b) is injured
while riding in a vehicle on private land, although a temporary
diversion off a public highway onto private land does not
lift the bar, see Andrus v. Allred, 17 Utah 2d 106, 404 P.2d
972 (1965); (c) does not have the legal capacity to “accept”
a ride, Thomas v. Union Pacific Railroad Co., Utah, 548
P.2d 621 (1976); (d) participates in a joint enterprise with
the driver, Mukasey v. Aaron, 20 Utah 2d 383, 438 P.2d 702
(1968); or (e) pays his full share of the cost of a ride, as
long as social considerations do not constitute the principle
motivation for giving the ride. Critchley v. Vance, Utah, 575
P.2d 187 (1978); Smith v. Franklin, 14 Utah 2d 16, 376 P.2d
541 (1962); Greenhalgh v. Green, 16 Utah 2d 221, 398 P.2d
691 (1965). Cf. Goff v. Goff, Utah, 535 P.2d 681 (1975).



[1]  In sum, the law in Utah is that guests who suffer minor
injuries in an automobile accident are entitled to recover,
while those guests who suffer the serious injuries must bear
the full burden themselves, except for PIP payments, even
though the host driver is required by law to carry public
liability insurance. But if the seriousness of the injury leads
to the guest's death, his heirs are apparently entitled to full
recovery. Furthermore, persons who pay for their rides in an
attempt to comply with the condition of the Guest Statute
may not have protection if they are family members or social
guests, while those who are not family members or social
guests may have a right of action, depending on whether
the court considers the payment sufficient. Compare Smith
v. Franklin, 14 Utah 2d 16, 376 P.2d 541 (1962), with Goff
v. Goff, Utah, 535 P.2d 681 (1975). In addition, a guest may
recover in a two-car accident if both drivers are negligent, and
the host driver may still have to pay for his share of the fault
under the Comparative Negligence Act.



III. PRIOR ADJUDICATIONS



We sustained the constitutionality of the Utah Guest Statute



in Cannon v. Oviatt, Utah, 520 P.2d 883 (1974). 12  But
a ruling that a statute is constitutional does not thereafter
become immune from reconsideration when other laws have
been enacted or new factual circumstances arise that alter the



premises upon which the challenged *669  statute was based.
Milnot Co. v. Richardson, 350 F.Supp. 221 (S.D.Ill.1972).



We recognized that principle in Stone v. Department
of Registration, Utah, 567 P.2d 1115, 1117 (1977), in
stating, “[E]ven though a statute may be adjudged to be
constitutional at one time, it is possible that times and
conditions may change so that it might be adjudged to be
unconstitutional....” The rule is of particular importance in
cases involving principles of equal protection of the laws
since the constitutionality of a statute under equal protection
analysis depends so much on the legal and factual conditions
that existed when the statute was enacted. Milnot Co. v.
Richardson, supra.



[2]  The constitutionality of the New Mexico guest statute
had been sustained three times before McGeehan v. Bunch,
88 N.M. 308, 540 P.2d 238 (1975), held it unconstitutional.
The court observed that “[a] classification that may once
have had a fair and substantial relation to the objectives of
this statute because of a then existing factual setting, may
lose its relationship due to altered circumstances.” Id., 540
P.2d at 242. Likewise, the Kansas Supreme Court sustained
the constitutionality of its guest statute three times before
holding it unconstitutional in Henry v. Bauder, 213 Kan.
751, 518 P.2d 362 (1974). Other courts have applied the
same principles. Brown v. Merlo, 8 Cal.3d 855, 106 Cal.Rptr.
388, 506 P.2d 212 (1973); Bierkamp v. Rogers, Iowa, 293
N.W.2d 577 (1980); Johnson v. Hassett, N.D., 217 N.W.2d
771 (1974); Primes v. Tyler, 43 Ohio App.2d 163, 335 N.E.2d
373 (1974); Laakonen v. Eighth Judicial District Court, 91
Nev. 506, 538 P.2d 574 (1975). Cf. Chastleton Corp. v.
Sinclair, 264 U.S. 543, 44 S.Ct. 405, 68 L.Ed. 841 (1924).
Reconsideration is particularly appropriate when the intended
effect of a statute has been severely limited by subsequent
legislative enactments, as in the instant case.



Reconsideration does not permit, however, the substitution
of our concept of sound policy for that of the Legislature.
That is not the prerogative of the judiciary; our standards for
judgment are established by the constitution. However, now
that the issue is again before us, “[i]t is our constitutional
obligation to determine whether the classifications drawn”
are in violation of Article I, § 24 of the Utah Constitution.
Bierkamp v. Rogers, Iowa, 293 N.W.2d 577, 581 (1980).
The issue is whether the Legislature, by stripping some
nonpaying automobile guests of the right to sue a host
driver for negligently inflicted injuries, while allowing other
automobile guests and all other persons injured by the
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negligence of an automobile driver, has violated the equal
protection provisions of the Utah Constitution.



IV. UTAH EQUAL PROTECTION OF THE LAWS



A.



[3]  [4]  Article I, § 24 of the Utah Constitution states:
“All laws of a general nature shall have uniform operation.”
The Fourteenth Amendment of the United States Constitution
prohibits the states from enacting laws that deny “any person
within its jurisdiction equal protection of the laws.” Although
their language is dissimilar, these provisions embody the
same general principle: persons similarly situated should
be treated similarly, and persons in different circumstances
should not be treated as if their circumstances were the



same. 13  E.g., Baker v. Matheson, Utah, 607 P.2d 233 (1979);
*670  McLaughlin v. Florida, 379 U.S. 184, 85 S.Ct. 283, 13



L.Ed.2d 222 (1964); State Tax Commission v. Department of
Finance, Utah, 576 P.2d 1297 (1978).



Basic principles of equal protection of the law are inherent
in the very concept of justice and are a necessary attribute
of a just society. They are explicitly stated to be essential
to a free society in Article I, § 2 of the Utah Constitution:
“[A]ll free governments are founded on their authority for
[the people's] equal protection and benefit....” Justice Robert
Jackson explained:



This equality is not merely
abstract justice. The framers of the
Constitution knew, and we should
not forget today, that there is no
more effective practical guarantee
against arbitrary and unreasonable
government than to require that the
principles of law which officials would
impose upon a minority must be
imposed generally.



Railway Express Agency Inc. v. New York, 336 U.S. 106,
112, 69 S.Ct. 463, 466, 93 L.Ed. 533 (1949) (concurring
opinion of Jackson, J.). If the precept of equal protection
of the laws is not honored, arbitrariness and oppression will
prevail. “Courts can take no better measure to assure that laws
will be just than to require that laws be equal in operation.”
Id., 336 U.S. at 113, 69 S.Ct. at 467.



[5]  Although Article I, § 24 of the Utah Constitution
incorporates the same general fundamental principles as are
incorporated in the Equal Protection Clause, our construction
and application of Article I, § 24 are not controlled by
the federal courts' construction and application of the Equal
Protection Clause. Case law developed under the Fourteenth
Amendment may be persuasive in applying Article I, § 24,
e.g., Baker v. Matheson, Utah, 607 P.2d 233, 243 n. 4 (1979),
but that law is not binding so long as we do not reach a
result that violates the Equal Protection Clause. Bierkamp
v. Rogers, Iowa, 293 N.W.2d 577, 579 (1980); Carson v.
Maurer, 120 N.H. 925, 424 A.2d 825, 831 (1980); Nehring v.
Russell, Wyo., 582 P.2d 67, 76 (1978). The different language
of Article I, § 24, the different constitutional contexts of the
two provisions, and different jurisprudential considerations
may lead to a different result in applying equal protection
principles under Article I, § 24 than might be reached under
federal law.



B.



[6]  Whether a statute meets equal protection standards
depends in the first instance upon the objectives of the
statute and whether the classifications established provide
a reasonable basis for promoting those objectives. Courts
and commentators alike have presumed that the legislative
purposes in enacting guest statutes were twofold: first, to
promote hospitality by protecting a driver from a lawsuit by
an ungrateful, injured guest passenger and, second, to prevent
collusion between a driver and his guest who is a family
member or friend. E.g., Cannon v. Oviatt, Utah, 520 P.2d
883 (1974); Thompson v. Hagan, 96 Idaho 19, 523 P.2d 1365
(1974); 2 F. Harper & F. James, The Law of Torts § 16.15 at
961 (1956).



C.



[7]  Article I, § 24 protects against two types of
discrimination. First, a law must apply equally to all persons
within a class. State Tax Commission v. Department of
Finance, Utah, 576 P.2d 1297 (1978); Dodge Town Inc. v.
Romney, 25 Utah 2d 267, 480 P.2d 461 (1971); Broadbent
v. Gibson, 105 Utah 53, 140 P.2d 939 (1943). Second, the
statutory classifications and the different treatment given the
classes must be based on differences that have a reasonable
tendency to further the objectives of the statute. Liedtke v.
Schettler, Utah, 649 P.2d 80 (1982); Allen v. Intermountain
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Health Care, Inc., Utah, 635 P.2d 30 (1981); Carter v. State
Tax Commission, 98 Utah 96, 96 P.2d 727 (1939). See also
Redwood Gym v. Salt Lake County Commission, Utah, 624
P.2d 1138 (1981); Griffin v. Illinois, 351 U.S. 12, 76 S.Ct.
585, 100 L.Ed. 891 (1956); *671  Goesaert v. Clearly,
335 U.S. 464, 69 S.Ct. 198, 93 L.Ed. 163 (1948). If the
relationship of the classification to the statutory objectives is
unreasonable or fanciful, the discrimination is unreasonable.
Slater v. Salt Lake City, 115 Utah 476, 494, 206 P.2d 153
(1949).



1. On a number of occasions, we have held a statute
unconstitutional because it did not operate uniformly on the
members of a class. In State Tax Commission v. Department
of Finance, Utah, 576 P.2d 1297 (1978), the Court held
a statute unconstitutional because it singled out the state
insurance fund from all insurance companies that were found
to be within the same class to pay a special tax. The Court
stated: “Equal protection protects against discrimination
within a class. The legislature has considerable discretion in
the designation of classifications but the court must determine
whether such classifications operate equally on all persons
similarly situated.” Id. at 1298.



[8]  [9]  When persons are similarly situated, it is
unconstitutional to single out one person or group of persons
from among a larger class on the basis of a tenuous



justification that has little or no merit. 14  Dodge Town
Inc. v. Romney, 25 Utah 2d 267, 480 P.2d 461 (1971),
held unconstitutional a Sunday closing law that required
only licensed automobile dealers to close and permitted
other businesses to transact business on Sunday because the
discrimination failed to further the legislative purpose of
preventing fraud and auto thefts. See also Justice v. Standard
Gilsonite Co., 12 Utah 2d 357, 366 P.2d 974 (1961); Carter
v. State Tax Commission, 98 Utah 96, 96 P.2d 727 (1939). Cf.
Leetham v. McGinn, Utah, 524 P.2d 323 (1974).



[10]  Laws that have so many exceptions that “they in effect
change the nature of the act” and result in only a small number
of persons being subject to the act are also invalid under
the Uniform Operation of the Laws provision. Broadbent
v. Gibson, 105 Utah 53, 69, 140 P.2d 939, 946 (1943). In
Broadbent, this Court held unconstitutional what purported to
be a general Sunday closing law because the statute had so
many exceptions to the general rule that the statute actually
constituted “a grant of a special privilege to the excepted
classes” without a legal excuse for not granting the same
privilege to others. See also Skaggs Drug Centers, Inc. v.



Ashley, 26 Utah 2d 38, 484 P.2d 723 (1971), where the
Court noted that the large number of exceptions to the statute
in question cast substantial doubt on what the Legislature
actually intended.



In Eisenstadt v. Baird, 405 U.S. 438, 92 S.Ct. 1029, 31
L.Ed.2d 349 (1972), the United States Supreme Court held
a state statute unconstitutional as a violation of the Equal
Protection Clause because the statute was so “riddled with
exceptions” that the asserted purpose of the statute could not
“reasonably be regarded as its aim.” Id., 405 U.S. at 449, 92
S.Ct. at 1036. On essentially the same reasoning, the Kansas
Supreme Court in Henry v. Bauder, 213 Kan. 751, 756, 518
P.2d 362, 367 (1974), held an automobile guest statute similar
to Utah's unconstitutional because it resulted in “a crazy-
quilt pattern of application ... which permits recovery in many
factual situations and denies recovery in others ... [thereby
denying] equal justice to persons similarly situated.”



The constitutionality of the Guest Statute must be judged
not only in light of the reasonableness of the classification
created by that statute, but also in light of exceptions to those
classifications created by other statutes. See Gregg Dyeing
Co. v. Query, 286 U.S. 472, 480, 52 S.Ct. 631, 634, 76 L.Ed.
1232 (1932); Hayes v. Superior Court, 6 Cal.3d 216, 98
Cal.Rptr. 449, 490 P.2d 1137 (1971).



The Guest Statute purports to deprive all nonpaying
automobile guests who accept a *672  ride from asserting
a negligence action against a host driver if the ride is on
a public highway. The No-Fault Act, however, permits an
automobile guest who sustains a comparatively small or
moderate injury to be fully compensated. But a guest who is
seriously maimed or crippled and is disabled from working
for life and suffers life-long medical expenses may recover
only the very limited PIP payments allowed by that Act,
even though other passengers in the same automobile may be
allowed to sue in negligence and recover their total damages
if they fall within one of several different exceptions. If
the guest is killed, his heirs may have a cause of action in
negligence under the Constitution for the full measure of
damages suffered. Thus, if a guest is not seriously injured or
is killed, the law provides full compensation, but if the guest
is seriously injured, he has no legal claim for full damages.
He is entitled only to the limited benefits allowed by the No-
Fault Act for nonserious injuries.



[11]  A guest who pays an agreed-upon price for a ride but
has another reason for traveling with the driver, such as a
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social motivation, is barred from suing the driver, while a
guest who is given ride solely for the compensation paid may



sue the driver for negligence and recover all his damages. 15



If the host driver's negligence makes him a joint tortfeasor
with the driver of a second car, a guest in the host driver's
car may sue the driver of the second car for the full amount
of his injuries, including that portion attributable to the host
driver's negligence, irrespective of whether the driver of the
second car may sue the host driver for contribution. Thus,
only when a guest is injured in a one-car accident or when
the driver of the second car in a collision is wholly fault-
free is a guest completely barred from suing the host driver
for negligence. A guest passenger who is seriously injured
in a vanpool or carpool may sue for the full amount of his
damages, regardless of whether another vehicle is involved in
the accident.



[12]  In sum, the Guest Statute is so shot-through with
exceptions as to be incapable of reasonably furthering the
statutory objectives. Furthermore, we find the conclusion
unavoidable that the numerous exceptions to the Guest Statute
create a statutory policy that discriminates unreasonably and
invidiously among guests who are subject to the bar of the
Guest Statute. The “crazy-quilt,” irrational policy created by
the Guest Statute and other statutes does not reflect a uniform
operation of the laws under Article I, § 24.



2. Equal protection of the law, both state and federal, “requires
more of a state law than nondiscriminatory application within



the class it establishes.” 16  Rinaldi v. Yeager, 384 U.S.
305, 309, 86 S.Ct. 1497, 1499, 16 L.Ed.2d 577 (1966);
McLaughlin v. Florida, 379 U.S. 184, 85 S.Ct. 283, 13
L.Ed.2d 222 (1964). The classification must rest upon some
difference which “ ‘bears a reasonable and just relation to
the act in respect to which the classification is proposed,
and can never be made arbitrarily and without any such
basis .... [A]rbitrary selection can never be justified by calling
it classification.’ ” Id., 379 U.S. at 190, 85 S.Ct. at 287,
quoting  *673  Gulf, Colorado, & Santa Fe Railway v.
Ellis, 165 U.S. 150, 159, 17 S.Ct. 255, 258, 41 L.Ed. 666
(1897); Douglas v. California, 372 U.S. 353, 83 S.Ct. 814, 9
L.Ed.2d 811 (1963). “The Courts must reach and determine
the question whether the classifications drawn in a statute are
reasonable in light of its purpose ....” McLaughlin v. Florida,
supra, 379 U.S. at 191, 85 S.Ct. at 288. The law under Article
I, § 24 is not different. E.g., Liedtke v. Schettler, Utah, 649
P.2d 80 (1982); Continental Bank & Trust Co. v. Farmington



City, Utah, 599 P.2d 1242 (1979); Slater v. Salt Lake City,
115 Utah 476, 206 P.2d 153 (1949).



[13]  If the Guest Statute tends to promote hospitality, the
tendency is “obscure” and “more fanciful than real.” Slater
v. Salt Lake City, supra, 115 Utah at 494, 206 P.2d at 163.
A driver owes a duty of due care to all other persons on the
highway. He has no defense in the Guest Statute for injuries
negligently caused to pedestrians or the occupants of other
automobiles. A driver must expect to be held to the reasonable
person standard of due care, irrespective of the Guest Statute.
Therefore, relieving a driver of the duty to exercise due care
only toward guests provides little, if any, inducement to offer
a ride to guests.



Furthermore, most drivers know nothing about the Guest
Statute. Their hospitality in offering a ride is based on
considerations that have nothing to do with the existence
of the Guest Statute. Even if the Guest Statute encouraged
drivers to offer rides, it would also discourage guests from
accepting rides. In Manistee Bank & Trust Co. v. McGowan,
394 Mich. 655, 676, 232 N.W.2d 636, 644–45 (1975), the
Michigan Supreme Court observed:



In point of fact, the presence or
absence of a guest statute does
not affect the decision of friends
and relatives to ride together in an
automobile. Drivers may hesitate to
pick up hitchhikers, but not because
of potential liability for negligence,
ordinary or gross. Friends and relatives
offer, seek, accept, or decline rides
with each other for reasons quite
apart from the ability to recover for
negligently inflicted injury, death or
loss. It is only after the fortuitous
event of an accident that the existence
of the statute becomes known to
most people. The absence of a guest
passenger statute would not chill
hospitality or group transportation
any more or less than its existence
promotes such activity.



Bierkamp v. Rogers, Iowa, 293 N.W.2d 577, 582 (1980),
relied on the same reasoning and held: “No matter how
laudable the State's interest in promoting hospitality, it is
irrational to reward generosity by allowing the host to
abandon ordinary care and by denying to nonpaying guests
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the common law remedy for negligently inflicted injury.”
Quoting McGeehan v. Bunch, 88 N.M. 308, 311, 540 P.2d
238, 241 (1975). Realistically, the hospitality rationale is so
attenuated that it cannot justify denying a nonpaying guest
the right to sue a host driver for negligently inflicted injuries.
We agree that the justification for the classification “appears
to be more fanciful than real.”  Slater v. Salt Lake City,
115 Utah 476, 494, 206 P.2d 153, 163 (1949).  See also
Dodge Town Inc. v. Romney, 25 Utah 2d 267, 480 P.2d 461
(1971). Whatever minor effect the statute has in fostering
hospitality is offset by the statute's tendency to discourage the
acceptance of hospitality by a guest. In short, the objective
of furthering hospitality does not justify the discrimination
against nonpaying automobile guests.



[14]  Whatever merit the hospitality justification may once
have had has been lost by enactment of statutes requiring
owners of automobiles to carry public liability insurance.
Because automobile public liability insurance coverage is
now virtually universal, it is usually not the driver who
receives the benefit of the statute; it is an insurance company.
In Thompson v. Hagan, 96 Idaho 19, 22, 523 P.2d 1365, 1368
(1974), the Idaho Supreme Court stated:



The explanation of the hospitality
rationale is that hosts should not be
burdened by lawsuits by ungrateful
guests who do not pay for their
transportation. The explanation may
have had validity in 1931 when
the guest statute was first enacted,
but today, the widespread incidence
of liability insurance has destroyed
*674  the basis for the argument.



Because of liability insurance, the
statute appears to result in the
protection of insurance companies,
not generous hosts, from lawsuits
by negligently injured guests. The
fact that insurance companies are
the real beneficiary of the guest
statute's protection is made clear by the
second justification of the guest statute
of prevention of collusive lawsuits
which is discussed below. The guest
statute cannot be reasoned to promote
hospitality by protecting hosts from
lawsuits by guests. [Footnote omitted.]



Similarly, the Supreme Court of South Carolina remarked,
“If the hospitality justification were ever compelling, it has
lost its force today.” Ramey v. Ramey, 273 S.C. 680, 685,
258 S.E.2d 883, 885 (1979). See also, e.g., Henry v. Bauder,
213 Kan. 751, 518 P.2d 362 (1974); Laakonen v. Eighth
Judicial District Court, 91 Nev. 506, 538 P.2d 574 (1975);
McGeehan v. Bunch, 88 N.M. 308, 540 P.2d 238 (1975).
There is no rational relationship between the objective of
furthering hospitality and protecting an insurance company



from the negligence claim of an automobile guest. 17



D.



[15]  The second justification for the statutory
discrimination, the prevention of collusion, is likewise
without merit. The plain fact is that if an injured guest and his
host will run the risk of perjury as to the driver's negligence
to obtain a recovery from an insurance company, they would
just as likely run the risk of perjury as to payment for the ride
to obtain a recovery. Furthermore, the usual tools relied on
in judicial proceedings to disclose fraud—discovery, the oath
and cross-examination—are as effective in the host-guest
situation as in a number of other situations that could give
rise to fraud. To cut off the protection of negligence law for
a whole class of automobile accident victims because a few
persons within the class may attempt to commit a fraud, which
they could also attempt irrespective of the Guest Statute, is to
discriminate invidiously.



All the states that have held their guest statutes
unconstitutional have also held that collusion cannot justify
the statute. E.g., Thompson v. Hagan, 96 Idaho 19, 523 P.2d
1365 (1974); Nehring v. Russell, Wyo., 582 P.2d 67 (1978).



E.



Nor can justification be found for the statute on the theory that
it reduces insurance *675  rates. That may be true, but there is
no valid justification for achieving that objective by singling
out nonpaying automobile guests. It would be just as logical to
select out all victims of automobile accidents caused by Ford
automobiles. That also would reduce insurance premiums,
but there is no rational basis for discriminating against the
disadvantaged class in either case.
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V. RULINGS OF OTHER COURTS



The clear weight of judicial authority is in accord. Since
California's supreme court declared that state's guest statute
unconstitutional in 1973 in Brown v. Merlo, 8 Cal.3d 855, 106
Cal.Rptr. 388, 506 P.2d 212 (1973), the following states have
held their guest statutes unconstitutional under state equal
protection provisions, and some have also relied on the Equal
Protection Clause of the Fourteenth Amendment. Thompson
v. Hagan, 96 Idaho 19, 523 P.2d 1365 (1974); Bierkamp v.
Rogers, Iowa, 293 N.W.2d 577 (1980); Henry v. Bauder,
213 Kan. 751, 518 P.2d 362 (1974); Manistee Bank & Trust
Co. v. McGowan, 394 Mich. 655, 232 N.W.2d 636 (1975);
McGeehan v. Bunch, 88 N.M. 308, 540 P.2d 238 (1975);
Laakonen v. Eighth Judicial District Court, 91 Nev. 506, 538
P.2d 574 (1975); Johnson v. Hassett, N.D., 217 N.W.2d 771
(1974); Primes v. Tyler, 43 Ohio App.2d 163, 335 N.E.2d
373 (1974); Ramey v. Ramey, 273 S.C. 680, 258 S.E.2d 883
(1979); Nehring v. Russell, Wyo., 582 P.2d 67 (1978). Prior to
Brown v. Merlo, supra, the Kentucky Supreme Court declared
its guest statute unconstitutional as early as 1932, in Ludwig
v. Johnson, 243 Ky. 533, 49 S.W.2d 347 (1932). In addition,
the highest state courts of New Jersey and Wisconsin have
held court-made guest laws invalid. Cohn v. Kaminetsky, 36
N.J. 276, 176 A.2d 483 (1961); Bielski v. Schulze, 16 Wis.2d
1, 114 N.W.2d 105 (1962). See contra Beasley v. Bozeman,
294 Ala. 288, 315 So.2d 570 (1975); Davis v. Cox, 268 Ark.
78, 593 S.W.2d 180 (1980); Richardson v. Hansen, 186 Colo.
346, 527 P.2d 536 (1974); Justice v. Gatchell, Del., 325 A.2d
97 (1974); Clark v. Storchak, 384 Ill. 564, 52 N.E.2d 229
(1944); Sidle v. Majors, 264 Ind. 206, 341 N.E.2d 763 (1976);
Botsch v. Reisdorff, 193 Neb. 165, 226 N.W.2d 121 (1975);
Duerst v. Limbocker, 269 Or. 252, 525 P.2d 99 (1974); Tisko



v. Harrison, Tex.Civ.App., 500 S.W.2d 565 (1973). 18



VI. CONCLUSION



In sum, we hold that § 41–9–1 is unconstitutional under
Article I, § 24 of the Utah Constitution.



Reversed and remanded for a trial on the merits. Costs to
appellant.



HALL, C.J., and OAKS, HOWE and DURHAM, JJ., concur.



ON PETITION FOR REHEARING



STEWART, Justice:



The defendants, James C. and Brett Lewis, petitioned for a
rehearing, contending that our holding in the main opinion
that the Utah Guest Statute is unconstitutional should be
applied prospectively only. In particular, they argue that
the ruling *676  should not apply to them because the
plaintiff's cause of action arose before Critchley v. Vance,
Utah, 575 P.2d 187 (1978), was decided, which sustained the
constitutionality of the Guest Statute.



The general rule from time immemorial is that the ruling
of a court is deemed to state the true nature of the law
both retrospectively and prospectively. In civil cases, at least,
constitutional law neither requires nor prohibits retroactive
operation of an overruling decision, Loyal Order of Moose
v. County Board of Equalization, Utah, 657 P.2d 257, 264–
65 (1982); Vaughn v. Murray, 214 Kan. 456, 521 P.2d 262,
269 (1974), but in the vast majority of cases a decision
is effective both prospectively and retrospectively, even an
overruling decision. Loyal Order of Moose, 657 P.2d at
264; State Farm Mutual Insurance Co. v. Farmers Insurance
Exchange, 27 Utah 2d 166, 168, 493 P.2d 1002, 1003 (1972).
Whether the general rule should be departed from depends
on whether a substantial injustice would otherwise occur. Cf.
Great Northern Railway Co. v. Sunburst Oil & Refining Co.,



287 U.S. 358, 53 S.Ct. 145, 77 L.Ed. 360 (1932). 1



We may, in our discretion, prohibit retroactive operation
where the “overruled law has been justifiably relied upon or
where retroactive operation creates a burden.” Loyal Order
of Moose, 657 P.2d at 265. For example, we have limited
or prohibited retroactive application of decisions invalidating
or reinterpreting certain statutes. See Timpanogos Planning
and Water Management v. Central Utah Water Conservancy
District, Utah, 690 P.2d 562 (1984); Rio Algom Corp. v.
San Juan County, Utah, 681 P.2d 184, 195–96 (1984); Loyal
Order of Moose, 657 P.2d 257. In these cases, the challenged
statute had been justifiably relied on, and complete retroactive
application of the statute would have irreparably burdened
the individuals or entities who relied on it. See also Board of
Education v. Salt Lake County, Utah, 659 P.2d 1030 (1983).



The defendants in this case do not argue that they justifiably
relied on our prior decisions sustaining the constitutionality
of the Guest Statute. There is no evidence that the defendants
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knew of the Guest Statute and relied upon it in offering a
ride to the plaintiff. The bare assertion by defendants that our
decision overrules prior cases sustaining the constitutionality
of the Guest Statute, is insufficient to prohibit its retroactive



application. 2



The defendants contend that the Guest Statute had been
held constitutional when the accident in the present case
occurred and when it was filed, and only thereafter was
held unconstitutional. They argue that our main opinion
holds that the Utah Guest Statute was constitutional in 1978
when Critchley v. Vance, Utah, 575 P.2d 187 (1978), was
decided, but has since become unconstitutional because of
the enactment of the Motor Vehicle Safety Act, No Fault
Insurance Act, and other provisions discussed in Part II,
supra. That is not the case.



In the first place, the main opinion did not hold that the
Guest Statute was constitutional when Critchley v. Vance,
Utah, 575 P.2d 187 (1978), Thomas v. Union Pacific Railroad
Co., Utah, 548 P.2d 621 (1976), or Cannon v. Oviatt, Utah,
520 P.2d 883 (1974), was decided. It is true that many
of the statutory provisions relied on in the Court's main
opinion to demonstrate a changed legislative approach to
the problem of highway carnage were in force when those
cases were decided. But our ruling that a statute which is
constitutional when enacted may, because of changed *677
conditions, become unconstitutional was not based solely on
the enactment of those statutes. Our ruling was also founded



on the changing use of the automobile in light of current
conditions and clear-cut illogical discriminations that make
the statute blatantly unfair. Furthermore, as we pointed out
in footnote 12 of the main opinion, supra, neither Critchley
nor Thomas independently analyzed the Guest Statute, but
simply relied on Cannon v. Oviatt, Utah, 520 P.2d 883 (1974).
And Cannon's equal protection analysis did not address the
equal protection arguments discussed in Part II of the Court's
opinion.



The equal protection analysis that was made in Cannon is
not an adequate reason to prohibit retroactive application
of the present decision. On the contrary, since plaintiff's
constitutional rights are at stake, the case for retroactive
application is even stronger. Indeed, the injustice that would
result if those guests who have been injured after Critchley
were barred from a remedy far outweighs any prejudice to the
defendant in the case.



The petition for rehearing is denied.



HALL, C.J., and HOWE and DURHAM, JJ., concur.



ZIMMERMAN, J., does not participate herein.



All Citations



693 P.2d 661



Footnotes
1 The first states, Connecticut and Iowa, enacted guest statutes in 1927. 1927 Conn.Pub.Acts 4404, ch. 308, § 1 (repealed



1937); Iowa Code Ann. § 321.494 (Supp.1983); Note, The Present Status of Automobile Guest Statutes, 59 Cornell
L.Rev. 659, 663 & n. 26 (1974). See footnotes 3–4, infra, for other statutes.



2 23 Drake L.Rev. 216, 218 n. 16, citing ABA Special Comm. on Automobile Reparations, Report 86 (1969).



3 Cal.Veh.Code § 17158 (West 1971) declared unconstitutional in Brown v. Merlo, 8 Cal.3d 855, 106 Cal.Rptr. 388, 506
P.2d 212 (1973); Idaho Code § 49–1401 (1980) declared unconstitutional in Thompson v. Hagan, 96 Idaho 19, 523 P.2d
1365 (1974); Iowa Code Ann. § 321.494 (Supp.1983) declared unconstitutional in Bierkamp v. Rogers, Iowa, 293 N.W.2d
577 (1980); Kan.Stat.Ann. § 8–122b (1975) declared unconstitutional in Henry v. Bauder, 213 Kan. 751, 518 P.2d 362
(1974); Ky.Rev.Stat.Ann. § 12–7 (Baldwin 1931) declared unconstitutional in Ludwig v. Johnson, 243 Ky. 533, 49 S.W.2d
347 (1932); Mich.Comp.Laws Ann. § 257.401 (1977) declared unconstitutional in Manistee Bank & Trust Co. v. McGowan,
394 Mich. 655, 232 N.W.2d 636 (1975); Nev.Rev.Stat. § 41.180 declared unconstitutional in Laakonen v. Eighth Judicial
Dist. Court, 91 Nev. 506, 538 P.2d 574 (1975); N.M.Stat.Ann. § 64–24–1 (1953) declared unconstitutional in McGeehan
v. Bunch, 88 N.M. 308, 540 P.2d 238 (1975); N.D.Cent.Code § 39–15–1 (Repl.Vol.1980) declared unconstitutional in
Johnson v. Hassett, N.D., 217 N.W.2d 771 (1974); Ohio Rev.Code Ann. § 4515.02 (1973) declared unconstitutional in
Primes v. Tyler, 43 Ohio App.2d 163, 335 N.E.2d 373 (1974); S.C.Code Ann. § 15–1–290 (1977) declared unconstitutional
in Ramey v. Ramey, 273 S.C. 680, 258 S.E.2d 883 (1979); Wyo.Stat. § 31–5–1116 (1983) declared unconstitutional in
Nehring v. Russell, Wyo., 582 P.2d 67 (1978).
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4 Ark.Stat.Ann. § 75–913 (1947) (repealed 1983); Colo.Rev.Stat. § 42–9–101 (1973) (repealed 1975); 1927 Conn.Pub.Acts
ch. 308, § 1 (repealed 1937); Fla.Stat.Ann. § 320.59 (1977) (repealed 1972); Mont.Code Ann. § 32–1113 (1947) (repealed
1975); Or.Rev.Stat. § 30.115 (1953) (amended in 1979 so as to repeal automobile guest statute); S.D.Comp.Laws § 32–
34–1 (1969) (repealed 1978); Vt.Stat.Ann. tit. 23, § 1491 (1978) (repealed 1969); Wash.Rev.Code § 46–08.080 (1970)
(repealed 1974).



5 Illinois' guest statute applies only to hitchhikers, Ill.Ann.Stat. ch. 95 1/2, § 10–201 (Smith-Hurd 1971); Massachusetts'
and Virginia's guest statutes allow a guest to recover for the host's ordinary negligence, Mass.Gen.Laws Ann. ch. 231,
§ 85L (West Supp.1983); Va.Code § 8–01–63 (1977); Texas' guest statute applies only to guests who are in the second
degree of consanguinity or affinity to the host, Tex.Rev.Civ.Stat.Ann. art. 6701b (Vernon 1977).



6 In Grimes v. Roe, 242 Ga. 669, 251 S.E.2d 266 (1978), the Georgia Supreme Court upheld Georgia's guest statute.
However, Georgia superseded the guest law by statute. O.C.G.A. § 51–1–36 (formerly Ga.Code.Ann. § 105–104.1
(Supp.1982)); Rider v. Taylor, 166 Ga.App. 474, 304 S.E.2d 557 (1983). New Jersey and Wisconsin have overruled their
court-created guest laws. Cohen v. Kaminetsky, 36 N.J. 276, 176 A.2d 483 (1961); McConville v. State Farm Mutual
Automobile Ins. Co., 15 Wis.2d 374, 113 N.W.2d 14 (1962).



7 E.g., W. Prosser, The Law of Torts § 60 at 382–85 (4th ed. 1971); Lasher, Hard Laws Make Bad Cases—Lots of
Them (California Guest Statute), 9 Santa Clara L.Rev. 1 (1968); Note, Non-Liability of Owner or Driver of Automobile
for Negligent Injury to Guest, 14 Iowa L.Rev. 243 (1929); Note, The Liability of an Automobile Driver to a Non-paying
Passenger, 20 Va.L.Rev. 326 (1934); Note, Liability Under Automobile Guest Statutes, 1 Wyo.L.J. 182 (1947).



8 Ala.Code § 32–1–2 (1975); Del.Code Ann. tit. 21, § 6101 (revised ed. 1974); Ind.Code Ann. § 9–3–3–1 (Burns Repl.Vol.
1980); Neb.Rev.Stat. § 39–6,191 (1978); U.C.A., 1953, § 41–9–1.



9 Section 41–9–1 states in full text:
Any person who as a guest accepts a ride in any vehicle, moving upon any of the public highways of the state of
Utah, and while so riding as such guest receives or sustains an injury, shall have no right of recovery against the
owner or driver or person responsible for the operation of such vehicle. In the event that such person while so riding
as such guest, is killed, or dies as a result of injury sustained while so riding as such guest, then neither the estate
nor the legal representatives or heirs of such guest shall have any right of recovery against the driver or owner of
said vehicle by reason of the death of said guest. If such person so riding as a guest be a minor and sustain an
injury or be killed or die as a result of injury sustained while so riding as such guest, then neither the parents nor
guardians nor the estate nor legal representatives or heirs of such minor shall have any right of recovery against the
driver or owner or person responsible for the operation of said vehicle for injury sustained or as a result of the death
of such minor. Nothing in this section shall be construed as relieving the owner or driver or person responsible for
the operation of a vehicle from liability for injury to or death of such guest proximately resulting from the intoxication
or willful misconduct of such owner, driver or person responsible for the operation of such vehicle; provided, that
in any action for death or for injury or damage to person or property by or on behalf of a guest or the estate, heirs
or legal representatives of such guest, the burden shall be upon plaintiff to establish that such intoxication or willful
misconduct was the proximate cause of such death or injury or damage.



10 Section 31–41–6 (as amended) provides for minimum personal injury protection in the following amounts: reasonable
medical expenses up to $2,000; disability benefits in the amount of 85 percent of loss of gross income, up to $150 per
week for a maximum of fifty-two weeks; funeral benefits not to exceed $1,000; and survivors' benefits of $2,000.



11 The Guest Statute has been applied in a wrongful death case, but its constitutionality as applied was not raised. Smith
v. Franklin, 14 Utah 2d 16, 376 P.2d 541 (1962).



12 The only Utah case to undertake an analysis of the Utah Guest Statute under equal protection principles was Cannon
v. Oviatt, Utah, 520 P.2d 883 (1974). The Court focused primarily on, and rejected, the equal protection analysis made
by the California Supreme Court in Brown v. Merlo, 8 Cal.3d 855, 106 Cal.Rptr. 388, 506 P.2d 212 (1973), which held
California's Guest Statute—from which the Utah Guest Statute was adopted—unconstitutional. The California equal
protection analysis proceeded in part on the proposition that a guest in an automobile should not be treated differently
from other guests, as to whom common law distinctions had been abolished. Since those distinctions have not been
abolished in this state, the Court found the analysis unconvincing. The courts of other states that have not abolished
those distinctions have found them of no consequence in holding their guest statutes unconstitutional. E.g., Thompson
v. Hagan, 96 Idaho 19, 523 P.2d 1365 (1974); Bierkamp v. Rogers, Iowa, 293 N.W.2d 577 (1980).



Thomas v. Union Pacific R.R. Co., Utah, 548 P.2d 621 (1976), and Critchley v. Vance, Utah, 575 P.2d 187 (1978),
reiterated the constitutionality of the Statute, but simply cited Cannon in rejecting the equal protection claims made in
those cases. Neither case made any independent analysis of the constitutional claims. Critchley rejected the contention





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000517&cite=COSTS42-9-101&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS320.59&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS30.115&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS32-34-1&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000359&cite=SDSTS32-34-1&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000883&cite=VTST23S1491&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST231S85L&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST231S85L&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000188&cite=TXCSART6701B&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979144361&pubNum=711&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST51-1-36&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983134558&pubNum=711&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962106561&pubNum=162&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962137394&pubNum=595&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962137394&pubNum=595&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS32-1-2&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT21S6101&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000009&cite=INS9-3-3-1&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000257&cite=NESTS39-6%2c191&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS41-9-1&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS41-9-1&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963135154&pubNum=661&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963135154&pubNum=661&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974123720&pubNum=661&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974123720&pubNum=661&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973122110&pubNum=661&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974124822&pubNum=661&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974124822&pubNum=661&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980120522&pubNum=595&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976113688&pubNum=661&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108432&pubNum=661&originatingDoc=If0bb4b2bf3a511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








Malan v. Lewis, 693 P.2d 661 (1984)



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 15



that the No-Fault Act impliedly repealed the Guest Statute. Thomas did nothing more than rely upon the authority of
Cannon v. Oviatt, supra. Cannon made only the briefest mention of the No-Fault Insurance Act without making an
analysis of the effect of that Act on the constitutionality of the Guest Statute under the equal protection laws.
None of these cases considered the effect of the wrongful death provision of the Utah Constitution, Article XVI, § 5,
the full effect of the No-Fault Act, or the cumulative effects of these provisions and other statutes on the rationality and
constitutionality of the discriminations created.



13 Occasionally, we have referred to either Article I, § 24 or Article I, § 2, or both, as the constitutional source of state equal
protection principles. E.g., Allen v. Intermountain Health Care, Inc., Utah, 635 P.2d 30 (1981); Redwood Gym v. Salt
Lake County Comm'n, Utah, 624 P.2d 1138 (1981). Article I, § 2 uses the language “equal protection,” but, although it
is relevant to the construction of Article I, § 24, it is more a statement of a purpose of government than a legal standard
that can be used to measure the legality of governmental action. In Liedtke v. Schettler, Utah, 649 P.2d 80 (1982), we
stated that Article I, § 24 is “generally considered the equivalent of the Equal Protection Clause of the 14th Amendment,
U.S. Constitution.” Liedtke, supra, 649 P.2d at 81 n. 1.



14 Although we presume the Legislature acted on a reasonable basis, that presumption does not require us to accept any
conceivable reason for the legislation. Such a rule would invite the corrosion of constitutional guarantees. See Brown v.
Merlo, 8 Cal.3d 855, 106 Cal.Rptr. 388, 395 n. 7, 506 P.2d 212, 219 n. 7 (1973). Rather, we judge such enactments on
the basis of reasonable or actual legislative purposes.



15 There is no principle in the law that the duty to exercise reasonable care toward the safety of others should depend on
payment. That duty is required of all; it is essential to the physical security and safety of all persons in a civilized society.
See Annots., 61 A.L.R. 1252 (1929); 51 A.L.R. 581 (1927); 47 A.L.R. 327 (1927); 40 A.L.R. 1338 (1926); 26 A.L.R. 1425
(1923); 20 A.L.R. 1014 (1922).



16 We do not deal here with problems of overinclusiveness or underinclusiveness, which present somewhat different
problems, at least in areas requiring strict scrutiny. See generally L. Tribe, American Constitutional Law, ch. 16 (1978).
As to general social or economic legislation, the Legislature must be able to make reasonable distinctions that follow no
“razor-thin distinctions.” Baker v. Matheson, Utah, 607 P.2d 233, 243 (1979). In the instant case, however, the statutory
classification relates to a precisely defined and ascertainable group of persons.



17 Under federal equal protection law, the courts exercise strict scrutiny of legislative classifications when fundamental
constitutional rights are affected or suspect classifications are created. E.g., Harper v. Bd. of Elections, 383 U.S. 663, 86
S.Ct. 1079, 16 L.Ed.2d 169 (1966); Griffin v. Illinois, 351 U.S. 12, 76 S.Ct. 585, 100 L.Ed. 891 (1956) (fundamental rights);
Graham v. Richardson, 403 U.S. 365, 91 S.Ct. 1848, 29 L.Ed.2d 534 (1971). In the instant case, we see no reason to
adopt either the federal strict scrutiny test or the so-called intermediate or heightened scrutiny test. See Gunther, The
Supreme Court 1971 Term—Forward: In Search of Evolving Doctrine on a Changing Court: A Model for a Newer Equal
Protection , 86 Harv.L.Rev. 1 (1972).



Nevertheless, we deal here with the legal protection of a person's bodily integrity, a right recognized by Article I, § 11
of the Utah Constitution, which states: “[E]very person, for an injury done to him in his person ... shall have remedy
by due course of law....” Weber v. Aetna Casualty & Surety Co., 406 U.S. 164, 92 S.Ct. 1400, 31 L.Ed.2d 768 (1972),
dealt with a similar interest in holding unconstitutional on equal protection grounds a state statute denying illegitimate
children a remedy for the death of their father. The Court acknowledged that the announced state objective was to
protect “ ‘legitimate family relationships' ” and recognized that “the regulation and protection of the family unit have
indeed been a venerable state concern.” 406 U.S. at 173, 92 S.Ct. at 1405. The court ruled that even “though the
latitude given state economic and social regulation is necessarily broad, when state statutory classifications approach
sensitive fundamental and personal rights, this Court exercises a stricter scrutiny.” Id. The Court concluded that there
was no valid relationship between the classes created and the promotion of the state's objective. Although Weber is
often cited for applying a higher level of judicial scrutiny than we apply here, the result in Weber would, no doubt, have
been the same in any event. Clearly, what is considered a “reasonable relationship” must depend to some extent upon
the nature and importance of the statutory purpose to which a classification is related.



18 Although nine jurisdictions are cited as holding guest statutes constitutional, three of those jurisdictions have statutorily
repealed their guest statutes (Arkansas, Colorado, and Oregon), and two of those jurisdictions have limited their guest
statutes (Texas and Illinois). Therefore, only four jurisdictions other than Utah have guest statutes that have not been
limited, repealed, or held unconstitutional. See footnotes 4–5.



Justice v. Gatchall, supra, and Duerst v. Limbocker, supra, involved only a challenge based on federal equal protection,
and both cases held Silver v. Silver, 280 U.S. 117, 50 S.Ct. 57, 74 L.Ed. 221 (1929), dispositive. Silver v. Silver,
supra, sustained the constitutionality of the Connecticut guest statute. Since Silver was decided under the Fourteenth
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Amendment Equal Protection Clause, it does not control our construction or application of Article I, § 24. Furthermore,
the question decided in Silver was whether the statute unconstitutionally discriminated between automobile guests and
gratuitous passengers in other vehicles. The Court held only that it could not say a priori that the classification was
without a rational basis. Our ruling is based on different grounds and arises out of a legal environment different from
that which gave rise to Silver.



1 In criminal cases, the prospective or retroactive effect of decisions involves a different range of considerations. See Rio
Algom Corp. v. San Juan County, Utah, 681 P.2d 184, 195 (1984).



2 We are well aware that the real party in interest is really an insurance company. On rehearing, the insurance company
could have moved for leave to file an amicus brief had it felt aggrieved by a retrospective application of the decision.
No insurance company, or any other party, moved to file an amicus brief. Our own research strongly suggests that the
decision will have very little, if any, adverse impact on the public liability insurance industry.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM DECISION AND ORDER



CLARK WADDOUPS, District Judge.



INTRODUCTION



*1  This matter is before the court on a Motion for Partial
Judgment on the Pleadings (Dkt. No. 23) filed by Defendants
Garfield County, Garfield County Sheriff's Office, Garfield
County Jail, and Officer Raymond Gardner (collectively
“Defendants”). Defendants seek dismissal of all of Plaintiff
Matthew Mglej's state law claims. After carefully reviewing
the parties' filings and relevant legal authorities, the court
GRANTS Defendants' Motion for Partial Judgment on the
Pleadings and DISMISSES all of Mr. Mglej's state law
claims. The court also awards attorneys' fees and costs to
Defendants for defense against the state law causes of action.



FACTUAL BACKGROUND



Plaintiff Matthew Mglej filed the Complaint (Dkt. No. 2)
on July 29, 2013 that includes thirteen causes of action
against Defendants. Mr. Mglej's claims arise out of his
arrest and subsequent imprisonment in Garfield County,
Utah, in August 2011. Mr. Mglej alleges he suffered
physical harm and illegal detention and brings various claims



alleging negligence, false imprisonment, assault and battery,
intentional infliction of emotional distress, and civil rights
violations. Mr. Mglej has not filed an undertaking or a bond,
but asks that the court set a minimal bond amount because of
his financial standing.



Defendants move to dismiss all claims based on the ground
that Mr. Mglej failed to file an undertaking or a bond, and
that all of Mr. Mglej's claims are barred by the Governmental
Immunity Act of Utah. Specifically, Defendants argue that
Mr. Mglej failed to timely file his notice of claim as is
required under Utah Code Ann. § 63G–7–401 and § 63G–
7–402. Defendants also argue that Mr. Mglej's claims are
barred by Utah Code Ann. § 63G–7–201 and § 63G–7–301(5)
(b) and (j) because those claims arise out of state tort law
claims barred by that Act. Defendants do not seek dismissal
of Mr. Mglej's Title 42 U .S.C. § 1983 claims involving
alleged Fourth and Fourteenth Amendment violations under
the United States Constitution.



ANALYSIS



I. LEGAL STANDARD
A motion for judgment on the pleadings under Rule 12(c) of
the Federal Rules of Civil Procedure is reviewed under the
same standard as a Rule 12(b)(6) motion to dismiss. Atlantic
Richfield Co. v. Farm Credit Bank, 226 F.3d 1138, 1160 (10th
Cir.2000). In reviewing a motion to dismiss under Rule 12(b)
(6), all well-pleaded factual allegations, as distinguished from
conclusory allegations, are accepted as true and viewed in the
light most favorable to the plaintiff as the nonmoving party.
GFF Corp. v. Associated Wholesale Grocers, 130 F.3d 1381,
1384 (10th Cir.1997). To survive a Rule 12(b)(6) motion
to dismiss, the plaintiff must have plead sufficient facts to
state a claim to relief which is plausible on its face. Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007). “The court's function on a Rule 12(b)
(6) motion is not to weigh potential evidence that the parties
might present at trial, but to assess whether the plaintiff's
complaint alone is legally sufficient to state a claim for which
relief may be granted.” Miller v. Glanz, 948 F.2d 1562, 1565
(10th Cir.1991).



II. DISCUSSION



A. Failure to File an Undertaking and Bond
*2  Utah law requires that when suing a governmental entity,



the plaintiff must contemporaneously file an undertaking of
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at least $300 with the court. Utah Code Ann. § 63G–7–601;
Rippstein v. Provo, 929 F.2d 576, 578 (10th Cir.1991). Utah
law also requires that a plaintiff file a sufficiently large bond
to guarantee payment of all costs. See Utah Code Ann. §
78B–3–104. Mr. Mglej contends that the court should only
dismiss under Rule 12(b)(6) for failure to post a bond or
undertaking if the defendant files a motion to dismiss based
on that failure before the plaintiff attempts to rectify the error.
Mr. Mglej's claim is without support. Utah case law is clear
that undertakings and bonds must be filed contemporaneously
with the filing of the complaint. See e.g., Rippstein, 929 F.2d
at 576; Kiesel v. District Court of Sixth Judicial Dist., 96 Utah
156, 84 P.2d 782 (Utah 1938).



Dismissal based on failure to file the undertaking and bond
should be without prejudice. Hansen v. Salt Lake County,
794 P.2d 838, 840 (Utah 1990). The failure of the court
to dismiss is reversible error. See Kiesel, 84 P.2d at 785.
Though Mr. Mglej has requested leave to fix a bond amount
in accordance with his financial means (Dkt. No. 19), his
failure to post an undertaking and bond necessitates dismissal
without prejudice. The court, however, dismisses all state law
claims with prejudice for the reasons discussed below.



B. Governmental Immunity
Here, Mr. Mglej failed to file a timely notice of claim. Further,
even if Mr. Mglej's notice of claim was sufficient and timely,
his state law claims must be dismissed because they are
claims for which immunity has not been waived. The Utah
Governmental Immunity Act requires that a plaintiff file a
notice of claim within one year after the cause of action arises.
Utah Code Ann. § 63G–7–402. The claimant then has one
year from the denial or constructive denial of the notice of
claim to file an action in district court. Peak Alarm Co., Inc.
v. Salt Lake City Corp., 297 P.3d 592, 596 (Utah 2013).
The notice of claim requirement acts as the sole statute of
limitations relating to all claims against a government entity
and its employees acting under color of authority. See id at
597.



Mr. Mglej alleges that the facts giving rise to his cause of
action occurred in August 2011. Mr. Mglej has failed to file a
notice of claim with the Garfield County Clerk and his claims
thus became time barred in August 2012. Therefore, the court
dismisses Mr. Mglej's Sixth, Seventh, Eighth, Ninth, Tenth,
Eleventh, Twelfth and Thirteenth Causes of Action.



Even if Mr. Mglej's state tort law claims were timely, they still
fall under the exceptions to the general waiver of immunity in



the Governmental Immunity Act. “Each governmental entity
and each employee of a governmental entity are immune
from suit for any injury that results from the exercise of a
governmental function.” Utah Code Ann. § 63G–7–201(1).



*3  The Utah Supreme Court has established a three-
step analysis to determine whether a government entity
is immune under the Utah Governmental Immunity Act.
To decide whether an activity is eligible for governmental
immunity, it must be determined: (1) whether the activity is
a governmental function for which governmental immunity
has been granted under Utah Code § 63G–7–201; (2) whether
the immunity has been waived by another section of the Act;
and (3) if immunity has been waived, whether there is an
exception to the waiver that would reinstate the immunity.
See Ledfors v. Emery County Sch. Dist., 849 P.2d 1162, 1164
(Utah 1993).



Under Utah Code Ann. § 63G–7–102(4)(a), governmental
function is defined as “each activity, undertaking, or
operation of a governmental entity.” This includes
“each activity, undertaking, or operation performed by
a department, agency, employee, agent, or officer of a
governmental entity.” Utah Code Ann. § 63G–7–102(4)(b).
The operation of a county, county sheriff's department, county
jail, and county employees are a governmental function under
Utah law. The Act does not waive immunity for intentional
torts. Utah Code Ann. § 63G–7–301(4) waives immunity to
“any injury proximately caused by a negligent act or omission
of an employee committed within the scope of employment.”
Immunity, however, is not waived if the injury arises out
of, in connection with, or results from “assault, battery, false
imprisonment, false arrest ... deceit ... infliction of mental
anguish, or violation of civil rights.” Utah Code Ann. § 63G–
7–301(5)(b). Mr. Mglej's claims arise out of assault, battery,
negligence, and from alleged violations of his civil rights.
These fall within the exceptions to the Act and therefore must
be dismissed.



C. Plaintiff's Constitutional Claims
Mr. Mglej has alleged violations of the Utah Constitution
based on unlawful arrest and detention, use of excessive force,
malicious prosecution, denial of bail, and cruel and unusual
punishment. Mr. Mglej's constitutional claims are time barred
because of his failure to file a notice of claim. Even if the
notice of claim had been timely filed, the court would be
required to dismiss Mr. Mglej's claims anyway because there
is an adequate remedy at law.
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Mr. Mglej argues that his constitutional claims are not subject
to the notice of claim requirement because the claims are self-
executing. A constitutional provision is self-executing if it
“articulates a rule sufficient to give effect to the underlying
rights and duties intended by the framers. In other words,
courts may give effect to a provision without implementing
legislation if the framers intended the provision to have
immediate effect ...” Bott v. DeLand, 922 P.2d 732, 737 (Utah
1996). If the provision is general in nature and provides no
means for putting it into effect, it is not self-executing. Id.



Mr. Mglej argues that Article I, Section 7 (malicious
prosecution), Section 9 (cruel and unusual punishment) and
Section 14 (use of excessive force) have been declared self-
executing by the Utah Supreme Court. The court need not
reach this issue because it can resolve it on other grounds.
Even if these provisions are self-executing, “a Utah court's
ability to award damages for [a] violation of a self-executing
constitutional provision rests on the common law.” P.J. v.
Utah, 2006 U.S. Dist. LEXIS 40393, *7 (D. Utah June 16,
2006) (quoting Spackman v. Board of Educ. of the Box Elder
County Sch. Dist., 2000 UT 87, P20, 16 P.3d 533 (Utah
2000)). Under Utah law, “there is no express statutory right
to damages for one who suffers a constitutional tort.” Id.
(quoting Spackman, 2000 UT 87 at P20, 16 P.3d 533). When
no specific remedy is mentioned, a court's authority to accord
an appropriate remedy to one injured from the violation of
a constitutional provision arises from the common law. See
Spackman, 2000 UT 87 at P20, 16 P.3d 533.



*4  Because of this limitation, “[t]o ensure that damage
actions are permitted only ‘under appropriate circumstances,’
” a plaintiff must establish three specific elements before
proceeding with a private suit for damages for violation of
a self-executing constitutional provision: (1) that he or she
suffered a flagrant violation of his or her constitutional rights;
(2) that existing remedies do not redress his or her injuries;
and (3) that equitable relief, such as an injunction, was and



is wholly inadequate to protect the plaintiff's rights or redress
his or her injuries. Spackman, 2000 UT 87 at PP 22–25.



In Spackman, the court did not reach the question of whether
existing federal law remedies would preclude a state court
from awarding damages for a state constitutional tort. 2000
UT 87 at PP 24, n. 10. Nevertheless, the court provided
that each of the three elements must be satisfied for a state
constitutional damage claim to proceed. Even assuming that
Mr. Mglej can meet the first and third elements, he fails to
meet the second element. To proceed, Mr. Mglej must show
that existing remedies under Title 42 U.S.C. § 1983 do not
provide redress for his injuries. This he fails to do. Indeed,
Mr. Mglej claims exactly the damage for the state causes of
action as he does for his § 1983 claim. Mr. Mglej argues only
that a § 1983 action is insufficient because he may choose
not to file that action for strategic purposes. Mr. Mglej does
not dispute that § 1983 provides an adequate remedy and
the court, therefore, dismisses Mr. Mglej's Sixth, Seventh,
Eighth, Ninth and Tenth Claims.



CONCLUSION



The court GRANTS Defendants' Motion for Partial Judgment
on the Pleadings (Dkt. No. 23) and DISMISSES all of
Plaintiff Matthew Mglej's state law claims (Claims Six
through Thirteen). Pursuant to Utah Code Ann. § 78B–3–
104 and § 63G–7–601, the court awards attorneys' fees and
costs to Defendants for defense against the state law causes
of action.



SO ORDERED.



All Citations



Not Reported in F.Supp.2d, 2014 WL 2967605



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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44 P.3d 663
Supreme Court of Utah.



Paul MILLER and Kathy Miller,
Plaintiffs and Appellants,



v.
USAA CASUALTY INSURANCE COMPANY



and Kenneth Riddle, Defendants and Appellees.



No. 20000268.
|



Jan. 11, 2002.
|



Rehearing Denied February 25, 2002.



Insureds brought action against homeowners' insurer to
recover for breach of contract and bad faith and on other
extra-contractual theories. The Fifth District Court, Cedar
City, dismissed the claims, required appraisal, and later
denied motion to resolve dispute over scope of appraisal.
Insureds filed a second action against insurer and adjuster,
sought declaratory judgment on the scope of the appraisal,
and again raised extra-contractual claims. The District Court
dismissed the claims. After appraisal award on contract
claim, the insureds filed motions to confirm appraisal and
provide a forum for resolving the extra-contractual claims.
The District Court, Robert T. Braithwaite, J., denied the
motion. Insureds appealed. The Supreme Court, Russon,
Associate C.J., held that: (1) the appeal was timely since the
prior orders were not final judgments; (2) the Arbitration Act
does not directly apply to appraisal; (3) trial court deprived
insureds of constitutional right to day in court on extra-
contractual claims; (4) the appraisal clause did not apply to the
extra-contractual claims; and (5) order compelling appraisal
and dismissing insureds' claims, including extra-contractual
claims, was not a final judgment on the merits for res judicata
purposes.



Reversed and remanded.



West Headnotes (51)



[1] Courts
Determination of questions of jurisdiction



in general



The Supreme Court is the exclusive judge of its
own jurisdiction.



Cases that cite this headnote



[2] Appeal and Error
Determination of questions of jurisdiction



in general



The Supreme Court's determination of whether
it has jurisdiction to hear an appeal is a question
of law.



3 Cases that cite this headnote



[3] Appeal and Error
Review where evidence consists of



documents



A trial court's interpretation of a contract is a
question of law, reviewed for correctness.



3 Cases that cite this headnote



[4] Appeal and Error
Review Dependent on Whether Questions



Are of Law or of Fact



A district court's determination of whether res
judicata bars an action presents a question of law
reviewed for correctness.



4 Cases that cite this headnote



[5] Appeal and Error
Want of jurisdiction



The Supreme Court must dismiss an appeal if it
lacks jurisdiction.



2 Cases that cite this headnote



[6] Appeal and Error
Time for filing



The Supreme Court had jurisdiction to hear
appeal only if a timely notice of appeal was filed.
Rules App.Proc., Rule 3(a).



Cases that cite this headnote



[7] Appeal and Error
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Final Judgments or Decrees



To be final, an order or judgment must dispose of
the case as to all the parties and finally dispose of
the subject matter of the litigation on the merits
of the case; the order must end the controversy
between the litigants.



1 Cases that cite this headnote



[8] Motions
Form and Requisites of Orders



When claims remain pending, an order is not
final.



1 Cases that cite this headnote



[9] Appeal and Error
Determination of part of controversy



A court order compelling appraisal of the
parties' claims pursuant to an appraisal clause
in a contract is not a final judgment and is
not immediately appealable because the claims
remain pending between the parties and the
controversy between the litigants is perpetuated.



2 Cases that cite this headnote



[10] Insurance
Proceedings on Appraisal



Order requiring appraisal of insurance claims
was not a final judgment; the claims were still
pending, viable, and cognizable in front of an
appraisal panel.



1 Cases that cite this headnote



[11] Appeal and Error
Time for filing



Order denying insureds' motions to confirm
appraisal and set extra-contractual claims against
insurer for trial or provide another forum
was a final order and, therefore, began thirty-
day period for filing notice of appeal; it
disposed of all the claims and effectively ended
the controversy between the litigants. Rules
App.Proc., Rule 4(a).



Cases that cite this headnote



[12] Appeal and Error
Determination of part of controversy



Appraisal award was not a final judgment, and
the insureds were under no duty to appeal
from that award to the Supreme Court, whether
the insureds appealed it to the district court;
because the appraisal panel declined to address
the insureds' extra-contractual claims, those
claims remained unresolved, and the panel's
determination did not end the controversy.



1 Cases that cite this headnote



[13] Insurance
Review



Insureds' motion to confer on the forum and
schedule for resolving extra-contractual claims
against insurer was tantamount to an appeal
of the appraisal panel's refusal to resolve the
extra-contractual claims; the requested remedy
—a forum for resolution of the extra-contractual
claims—was indistinguishable from the remedy
the insureds would have sought by a formal
appeal to the district court.



Cases that cite this headnote



[14] Alternative Dispute Resolution
Nature, purpose, and right to arbitration in



general



Alternative Dispute Resolution
Conclusiveness of Adjudication



“Arbitration” is a method of dispute resolution
involving one or more neutral third parties whose
decision is binding.



1 Cases that cite this headnote



[15] Alternative Dispute Resolution
Hearing



Alternative Dispute Resolution
Notice



Alternative Dispute Resolution
Witnesses
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“Arbitration” is a broad, quasi-judicial
proceeding, complete with formal hearings,
notice to parties, and testimony of witnesses.



1 Cases that cite this headnote



[16] Alternative Dispute Resolution
Contractual or consensual basis



A court may only compel arbitration of issues
that are within the scope of the matters covered
by the agreement. U.C.A.1953, 78–31a–4(1).



Cases that cite this headnote



[17] Alternative Dispute Resolution
Appraisal



Although “appraisal” may be used as another
form of alternative dispute resolution, it is not
“arbitration”; in a general sense, appraisal is the
determination of what constitutes a fair price,
i.e., valuation or estimation of worth.



1 Cases that cite this headnote



[18] Alternative Dispute Resolution
Appraisal



An “appraisal” is an informal, independent
investigation conducted by individuals who base
their decisions on their own knowledge.



1 Cases that cite this headnote



[19] Alternative Dispute Resolution
Appraisal



Insurance
Effect;  conclusiveness



Unlike an arbitration award, an appraisal
determination is not necessarily binding and
enforceable in court; the appraisal determination
is either evidence to be considered by the trial
court or an award to be enforced, depending upon
the contract terms. U.C.A.1953, 78–31a–12.



Cases that cite this headnote



[20] Alternative Dispute Resolution



Constitutional and statutory provisions and
rules of court



The Arbitration Act does not directly apply to
appraisal. U.C.A.1953, 78–31a–1 to 78–31a–20.



3 Cases that cite this headnote



[21] Constitutional Law
Right of access to the courts and a remedy



for injuries in general



Constitutional Law
Access to Courts;  Right to Seek Remedy



Parties to a suit, subject to all valid claims and
defenses, are constitutionally entitled to litigate
any justiciable controversy between them; both
the state due process clause and the open courts
provision guarantee that litigants will have this
day in court. Const. Art. 1, §§ 7, 11.



2 Cases that cite this headnote



[22] Constitutional Law
Right of access to the courts and a remedy



for injuries in general



The constitutional right to a day in court is the
right and opportunity, in a judicial tribunal, to
litigate a claim, seek relief, or defend one's rights.
Const. Art. 1, §§ 7, 11.



Cases that cite this headnote



[23] Constitutional Law
Rights, Interests, Benefits, or Privileges



Involved in General



The words “life,” “liberty,” and “property” in the
state due process clause are to be taken in their
broadest sense. Const. Art. 1, § 7.



Cases that cite this headnote



[24] Constitutional Law
Property Rights and Interests



The term “property” in state due process clause
embraces all valuable interests which a person
may possess outside of life and liberty; it is not
confined to mere tangible property, but extends
to every species of vested right. Const. Art. 1, § 7.
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1 Cases that cite this headnote



[25] Constitutional Law
Property Rights and Interests



Causes of action or claims that have accrued
under existing law are vested property rights
protected by the state due process clause. Const.
Art. 1, § 7.



Cases that cite this headnote



[26] Constitutional Law
Insurance



Insureds' extra-contractual claims against insurer
and their resulting vested property interest in
those claims were “property rights” protected
by the due process clause; the claims accrued
when the insurer and adjuster allegedly injured
the insureds. Const. Art. 1, § 7.



Cases that cite this headnote



[27] Constitutional Law
Notice and hearing in general



When ensuring that litigants have received due
process of law, courts resolve doubts in favor of
permitting parties to have their day in court on
the merits. Const. Art. 1, §§ 7, 11.



Cases that cite this headnote



[28] Constitutional Law
Right of access to the courts and a remedy



for injuries in general



At a minimum, a “day in court” means that each
party shall be afforded the opportunity to present
claims and defenses and have them properly
adjudicated on the merits according to the facts
and the law. Const. Art. 1, §§ 7, 11.



1 Cases that cite this headnote



[29] Judgment
What constitutes judgment on merits in



general



“On the merits” is a term of art that means that
a judgment is rendered only after a court has
evaluated the relevant evidence and the parties'
substantive arguments; the judgment does not
have to proceed to trial, but may be made at
any stage of the litigation, so long as the district
court rendered judgment based upon a proper
application of the relevant law to the facts of the
case.



5 Cases that cite this headnote



[30] Alternative Dispute Resolution
Appraisal



Appraisal clauses, like other contractual clauses
requiring alternative dispute resolution, are
strictly enforceable; therefore, a court must
compel compliance with a valid appraisal clause
if one party demands appraisal.



Cases that cite this headnote



[31] Alternative Dispute Resolution
Appraisal



Constitutional Law
Conditions, Limitations, and Other



Restrictions on Access and Remedies



A litigant's constitutional right to its day in
court constrains a court to compel appraisal
of a dispute only if the parties expressly and
unequivocally agreed to resolve the particular
disputed issue by appraisal, thereby waiving
their constitutional right to judicial resolution of
the dispute. Const. Art. 1, § 11.



Cases that cite this headnote



[32] Insurance
Contracts



Generally, to decide whether a party clearly
agreed to appraisal of a particular insurance
issue, a court must review the appraisal clause
of the underlying policy, determine the scope of
that clause, and compel appraisal accordingly.



1 Cases that cite this headnote



[33] Insurance
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Policies considered as contracts



Insurance
Application of rules of contract construction



An insurance policy is a contract between
the insurer and the insured and, accordingly,
is subject to the general rules of contract
construction.



1 Cases that cite this headnote



[34] Insurance
Plain, ordinary or popular sense of language



Unless the language of an insurance contract is
ambiguous or unclear, the court must construe it
according to its plain and ordinary meaning.



4 Cases that cite this headnote



[35] Insurance
Questions of law or fact



Whether an insurance policy is ambiguous is a
question of law.



Cases that cite this headnote



[36] Insurance
Ambiguity in general



An insurance policy is ambiguous only if it is
not plain to a person of ordinary intelligence and
understanding.



2 Cases that cite this headnote



[37] Insurance
Subjects and scope of appraisal



The “amount of loss” as used in the
appraisal clause for the property coverage of
a homeowners' insurance policy referred to the
value of the injury or damage for which the
insureds could seek indemnity.



Cases that cite this headnote



[38] Insurance
Subjects and scope of appraisal



Insureds' extra-contractual claims against
homeowners' insurer to recover on theories of



bad faith and infliction of emotional distress
did not pertain to the amount of loss under the
contract and, therefore, were not covered by the
appraisal clause.



Cases that cite this headnote



[39] Constitutional Law
Conditions, Limitations, and Other



Restrictions on Access and Remedies



Constitutional Law
Particular persons or circumstances



Insurance
Subjects and scope of appraisal



Pretrial Procedure
Insurance



District court violated the state due process
clause and open courts provision by improperly
dismissing insureds' extra-contractual claims
against homeowners' insurer, since those claims
were not subject to the appraisal clause
applicable to the amount of loss from property
damage. Const. Art. 1, §§ 7, 11.



Cases that cite this headnote



[40] Judgment
Nature and requisites of former recovery as



bar in general



Judgment
Nature and requisites of former adjudication



as ground of estoppel in general



Res judicata encompasses two distinct doctrines:
claim preclusion and issue preclusion.



6 Cases that cite this headnote



[41] Judgment
Nature and elements of bar or estoppel by



former adjudication



Generally, “claim preclusion” bars a party from
prosecuting in a subsequent action a claim that
has been fully litigated previously.



6 Cases that cite this headnote



[42] Judgment
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Presumptions and burden of proof



Judgment
Evidence as to identity of cause of action



Judgment
Evidence as to identity of parties



The party moving a court to dismiss on
claim preclusion grounds bears the burden of
establishing that both cases involve the same
parties or their privies, the claim to be barred was
or should have been presented in the first suit,
and the first suit resulted in a final judgment on
the merits.



5 Cases that cite this headnote



[43] Insurance
Proceedings on Appraisal



Insurance
Particular matters concluded



Order compelling appraisal and dismissing
insureds' claims against insurer, including extra-
contractual claims, was not a final judgment for
res judicata purposes; the order left the claims
pending, viable, and outstanding.



1 Cases that cite this headnote



[44] Insurance
Proceedings on Appraisal



Insurance
Particular matters concluded



Order compelling appraisal and dismissing
insureds' claims against insurer, including extra-
contractual claims, was not an adjudication upon
the merits for res judicata purposes; the district
court dismissed on the assumption that it lacked
jurisdiction, i.e., on the assumption that the
insurance contract vested the appraisal panel
with jurisdiction. Rules Civ.Proc., Rule 41(b).



2 Cases that cite this headnote



[45] Constitutional Law
Conditions, Limitations, and Other



Restrictions on Access and Remedies



Constitutional Law
Conclusiveness



Insurance
Particular matters concluded



Erroneous dismissal of claims on the basis of
claim preclusion violated the state due process
clause and open courts provision, and, thus, the
court should not have dismissed the insureds'
extra-contractual claims against homeowners'
insurer. Const. Art. 1, §§ 7, 11.



Cases that cite this headnote



[46] Insurance
Proceedings on Appraisal



Insureds' decision to present extra-contractual
claims to appraisal panel did not bar re-litigation
of the claims under res judicata; the panel
declined to address those claims, and the trial
court should not have dismissed the extra-
contractual claims.



Cases that cite this headnote



[47] Insurance
Effect;  conclusiveness



An unconfirmed appraisal award can bar a
subsequent suit.



Cases that cite this headnote



[48] Insurance
Subjects and scope of appraisal



Insurance
Proceedings on Appraisal



The determination of the scope of the appraisal
clause in an insurance policy was a question
of law for determination by the court, not the
appraisers; the court thus abdicated its duty to
interpret the appraisal clause and determine the
scope of appraisal.



2 Cases that cite this headnote



[49] Constitutional Law
Conditions, Limitations, and Other



Restrictions on Access and Remedies



Constitutional Law
Particular persons or circumstances
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Trial
Trial Dockets or Calendars in General



District court violated the state due process
clause and open courts provision by denying
insureds' motion for conference to set extra-
contractual claims against insurer for trial or
provide another forum; the court erred in relying
on prior trial court decisions that improperly
dismissed the extra-contractual claims. Const.
Art. 1, §§ 7, 11.



Cases that cite this headnote



[50] Appeal and Error
Effect of Reversal



Supreme Court's reversal of the trial court's
refusal to consider insureds' extra-contractual
claims against insurer justified decision not to
review trial court's refusal to confirm appraisal
award on the contractual claim; the reversal
meant that no final order existed and that the
appeal was piecemeal.



Cases that cite this headnote



[51] Appeal and Error
Necessity of final determination



The Supreme Court generally declines to address
piecemeal appeals in the same litigation.



Cases that cite this headnote



Attorneys and Law Firms



*667  Lynn B. Larsen, Salt Lake City, for plaintiffs.



Stuart H. Schultz, Peter R. Barlow, Salt Lake City, for
defendants.



Opinion



RUSSON, Associate Chief Justice.



¶ 1 Plaintiffs Paul and Kathy Miller (collectively, “the
Millers”) appeal the denial of their motion to either set their
unresolved claims for trial or provide another forum for the
resolution of those claims. Additionally, the Millers appeal



the district court's refusal to confirm an appraisal award in
their favor. We reverse and remand.



BACKGROUND



¶ 2 The Millers contracted with USAA Casualty Insurance
Company (“USAA”) to insure their family home located
in Parowan, Utah. According to section one of the written
insurance contract, USAA agreed to insure the Millers'
home for physical damage. However, section one subjected
property damage claims to several conditions. One such
condition was an appraisal clause, that provided:



If [the Millers] and [USAA] do not agree on the amount of
loss, either party can demand that the amount of the loss be
determined by appraisal. If either makes a written demand
for appraisal, each will select a competent, independent
appraiser and notify the other of the appraiser's identity
within 20 days of receipt of the written demand.



....



The appraisers will then set the amount of loss. If they
submit a written report of any agreement to us, the amount
agreed upon will be the amount of loss. If they fail to agree
within a reasonable time, they will submit their differences
to the umpire. Written agreement signed by any two of
these three will set the amount of the loss.



¶ 3 On or about June 14, 1996, the water heater located in
the basement of the Miller family home burst, resulting in
water damage to the home. The Millers then made a claim
under their insurance contract with USAA to cover the cost
of repairs. USAA retained Kenneth Riddle (“Riddle”), an
independent adjuster, to estimate the amount of damage to the
Millers' basement. Riddle, after conducting two inspections
of the Millers' home, concluded that there was only minor
damage to the basement. The Millers *668  disagreed with
Riddle's assessment of the extent of damage.



¶ 4 To resolve the dispute, the Millers filed suit against
USAA on February 10, 1997 (“Miller I ”), seeking recovery
for physical damage to their home under the terms of the
insurance contract (“contractual claim”). In addition, the
Millers sought recovery on various extra-contractual grounds.
Specifically, the Millers sought recovery for (1) loss of use
of the home, (2) mental and emotional distress, (3) physical



illness 1  and distress, (4) frustration and embarrassment, (5)
infliction of emotional distress, (6) bad faith, (7) punitive
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damages, and (8) other special, general, and consequential
damages (“extra-contractual claims”).



¶ 5 On March 24, 1997, USAA moved to dismiss the Miller I
complaint, invoking the appraisal clause and contending that
the “dispute should be resolved via the appraisal process.”
On August 21, 1997, the Miller I district court dismissed the
complaint in its entirety, relying upon the appraisal clause and
stating that “the parties are bound by contract to settle the
dispute in this case by appraisal.”



¶ 6 Nevertheless, the parties did not proceed to appraisal
pursuant to the court's ruling because the parties could not
agree about which of the Millers' claims were to be appraised.
The Millers asserted that all the Miller I claims must be
appraised. USAA, however, refused to agree to appraisal
of any claim other than the Millers' contractual claim for
physical damage to the Millers' home. USAA also refused to
agree to allow the extra-contractual claims to be determined
after the contractual claim was resolved by appraisal.



¶ 7 On December 2, 1997, the Millers moved for
reinstatement so that the Miller I court could resolve the
parties' dispute over the scope of appraisal. The Miller I court
denied this motion on January 16, 1998. Then, on January
23, 1998, the Millers moved the Miller I court to reconsider
the court's denial of the motion to reinstate. Again, the court
denied the motion, stating: “The suit [that] plaintiffs seek to
resurrect has no claim relating to the interpretation of the
appraisal clause. If there is a viable claim of that type, it may
be grounds for a separate suit....”



¶ 8 Because the Miller I court refused to address the scope
of the appraisal clause and refused to specifically address
the extra-contractual claims, the Millers filed a second action



on February 27, 1998 (“Miller II ”). 2  In their complaint
initiating Miller II, the Millers named both USAA and Riddle
as defendants (collectively, “USAA defendants”) and sought
declaratory judgment regarding the scope of the appraisal
clause. In addition, the Millers asserted the following claims:
(1) bad faith by USAA; (2) breach of contract and fiduciary
duty by USAA; (3) intentional infliction of emotional distress
by both USAA defendants; and (4) breach of duty by both
USAA defendants with respect to carrying out the water



damage investigation. 3



¶ 9 On July 15, 1998, the USAA defendants moved to dismiss
these claims based on the doctrine of res judicata, arguing
that those counts were “entirely based on the same causes of



action as” the Miller I extra-contractual claims. On August
10, 1998, the Millers moved for partial summary judgment
on their request for declaratory judgment with respect to the
scope of appraisal.



¶ 10 On November 25, 1998, the district court granted the
USAA defendants' motion to dismiss the extra-contractual
claims, concluding that the August 21, 1997, order dismissing
Miller I constituted a final judgment on the merits and,
thus, those claims were precluded by res judicata and the
appraisal *669  agreement. The Miller II court also ruled in
its November 25, 1998, order that the appraisal panel should
exercise its discretion to determine the scope of appraisal. The
court explained:



[T]he ... appraisal clause [should]
be construed to allow the appraisers
and the umpire to consider all losses
claimed by the [Millers] resulting
from the 1996 water heater burst
which flooded [the Millers'] home.
Furthermore, the court declares that
assessment of such loss shall include
all damages suffered by [the Millers]
from the broken water heater in the
most general sense, including but not
limited to actual losses, expenses,
decrease in value or resources or
increase in liabilities, depletion or
depreciation or destruction of value,
deprivation, ruin, shrinkage in value of
estate or property, or any other loss
stemming from the water heater burst
which the appraisers and umpire, in
their discretion, decide to consider.



(Last emphasis added.) Finally, the district court ordered
that after the appraisers and umpire (collectively, “appraisal
panel”) appraised the loss, either party could appeal the
appraisal panel's determination to the Miller II district court
within twenty days of the panel's decision.



¶ 11 Despite the court's ruling, the parties again disputed
which claims the appraisal panel would consider. As a result,
the Millers moved to alter or amend the November 25, 1998,
order, allegedly seeking clarification regarding the scope of
appraisal. The district court denied that motion on January
22, 1999, stating that “it [was] premature to involve the court
before the appraisers and umpire have had the opportunity to
perform their duties.”











Miller v. USAA Cas. Ins. Co., 44 P.3d 663 (2002)



438 Utah Adv. Rep. 31, 2002 UT 6



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 9



¶ 12 Accordingly, the matter proceeded to appraisal.
The parties argued to the appraisal panel their respective
contentions concerning the scope of appraisal. On December
17, 1999, the appraisal panel issued a limited appraisal award.
In the award, the panel addressed only the contractual claim,
determining the amount of property damage to the Millers'
home to be $40,880. However, exercising the discretion
the district court afforded it, the panel explicitly refused to
address any of the extra-contractual claims. The appraisal
panel explained:



The panel as a whole is neither prepared nor willing to
address extra-contractual claims (e.g., bad faith, punitive
damages, emotional distress, etc.) unless specifically
directed by the Court to do so. The panel as a whole
is generally hesitant to embark on the laborious task
of analyzing the extra-contractual claims, and feels
unqualified to do so.



However, the panel agrees that the [USAA defendants]
cannot avoid having [the Millers'] claims heard by one
body or another. It is the intent of this panel to follow any
procedure that would allow the [Millers] to preserve any
properly brought claims. The panel will take any action
to preserve those causes of action by decision of another
tribunal.



¶ 13 After the panel issued its award, the Millers demanded
that USAA pay the award before December 25, 1999. USAA



promptly paid it on December 22, 1999. 4  On December 27,
1999, the Millers filed a motion with the Miller II court to
“confer on the forum and schedule for resolving” the extra-
contractual claims. Then, on January 18, 2000, the Millers
also moved to confirm the appraisal panel's determination.



¶ 14 On March 10, 2000, the district court denied both
motions. First, the district court held that the appraisal
panel's determination was final, and thus precluded the extra-
contractual claims. Accordingly, the court denied the motion
to confer on the forum and schedule for resolution of those
claims. The court held:



[The extra-contractual claims are] not
properly before this court, as they
have previously been dismissed both
in Miller I and again in Miller II as
final judgments on the merits. The
[appraisal panel] having performed
their duties and exercised *670  their



discretion, and made an award for
damages found to be a loss covered
under the policy, this matter is now
concluded and there are no pending
claims to be further considered[.]



Next, regarding the Millers' motion to confirm the appraisal
panel's determination, the district court denied the motion “on
the grounds that the loss awarded has been paid in full and
there is no reason to affirm it and enter a judgment on the
same.” Thirteen days later, on March 23, 2000, the Millers
filed a notice of appeal, notifying the USAA defendants of the
Millers' appeal of the March 10, 2000, order.



¶ 15 On appeal, the Millers argue that the Miller II district
court erred by denying the Millers' motion for conference,
effectively foreclosing resolution of the extra-contractual
claims, and by refusing to confirm the limited appraisal
award. The Millers also claim they are entitled to attorney
fees.



¶ 16 In response, the USAA defendants assert that this court
lacks jurisdiction over this appeal, that the Miller II district
court properly denied the Millers' motion for conference,
that the district court properly denied the Millers' motion to
confirm the appraisal award, and that the Millers' request for
attorney fees should be denied.



¶ 17 Before we address any issues on appeal, we must
first determine whether we have jurisdiction to reach the
substantive issues. If we have jurisdiction, the issues on
appeal for our determination are (1) whether the district court
erred in dismissing the Millers' extra-contractual claims, (2)
whether the district court should have confirmed the limited
appraisal award, and (3) whether the Millers are entitled to
attorney fees.



STANDARD OF REVIEW



[1]  [2]  ¶ 18 This court is the exclusive judge of its own
jurisdiction, First Nat'l Bank of Hailey, Idaho v. Lewis, 13
Utah 507, 509, 45 P. 890, 891 (1896), and its determination
of whether it has jurisdiction to hear an appeal is a question
of law. Pledger v. Gillespie, 1999 UT 54, ¶ 16, 982 P.2d
572. Specifically, the jurisdictional question in this case is
predicated upon whether an order is final and appealable,
which is a question of law. Kennecott Corp. v. Utah State Tax
Comm'n, 814 P.2d 1099, 1100 (Utah 1991).
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[3]  [4]  ¶ 19 In this case, whether the courts below erred
in dismissing the extra-contractual claims depends on the
proper interpretation of the insurance contract and whether
res judicata was properly granted. A trial court's interpretation
of a contract is a question of law, which we review for
correctness, Nova Cas. Co. v. Able Constr., Inc., 1999 UT 69,
¶ 6, 983 P.2d 575. In addition, a district court's “determination
of whether res judicata bars an action presents a question of
law,” which we review for correctness. Macris & Assocs., Inc.
v. Neways, Inc., 2000 UT 93, ¶ 17, 16 P.3d 1214.



ANALYSIS



I. JURISDICTION



[5]  ¶ 20 As a threshold matter, we must determine if we have
jurisdiction to hear this appeal. Thomas v. Lewis, 2001 UT 49,
¶ 13, 26 P.3d 217. If we lack jurisdiction, we must dismiss.
See Bradbury v. Valencia, 2000 UT 50, ¶ 8, 5 P.3d 649 (citing
A.J. Mackay Co. v. Okland Constr. Co., 817 P.2d 323, 325
(Utah 1991)).



[6]  ¶ 21 We have jurisdiction to hear this appeal only if the
Millers filed a timely notice of appeal. Utah R.App. P. 3(a);
see also Gorostieta v. Parkinson, 2000 UT 99, ¶ 19, 17 P.3d
1110; Reisbeck v. HCA Health Servs. of Utah, Inc., 2000 UT
48, ¶ 5, 2 P.3d 447. To be timely, a party must file its notice of
appeal “within 30 days after the date of entry of the judgment
or order appealed from.” Utah R.App. P. 4(a); see also Ellis
v. Swensen, 2000 UT 101, ¶ 22, 16 P.3d 1233. The USAA
defendants assert that we lack jurisdiction because either (1)
the Millers filed their notice of appeal more than thirty days
after the final order in this case was entered, or (2) the Millers
filed their notice of appeal more than thirty days after the
twenty-day period to appeal the appraisal award expired.



A. Final Order of Miller II



¶ 22 We have jurisdiction over an appeal only if the notice
of appeal was filed within *671  thirty days of a final order
or judgment, Utah R.App. P. 3(a), 4(a), because we “cannot
consider an appeal in the absence of a final order.” Ahlstrom v.
Anderson, 728 P.2d 979, 979 (Utah 1986); see also Loffredo v.
Holt, 2001 UT 97, ¶ 10, 37 P.3d 1070; Ellis, 2000 UT 101 at ¶
31, 16 P.3d 1233; Gen. Motors Acceptance Corp. v. Martinez,



712 P.2d 243, 244 (Utah 1985). In this case, the Millers claim
that they are appealing from the March 10, 2000, order as a
“final order” under Utah Rule of Appellate Procedure 3(a).
However, the USAA defendants assert that the January 22,
1999, order was the final order in this case. To determine
whether the Millers' notice of appeal was timely, we must
decide which order constituted the final order.



[7]  [8]  [9]  ¶ 23 A final order or judgment “ ‘must
dispose of the case as to all the parties, and finally dispose
of the subject-matter of the litigation on the merits of the
case.’ ” Bradbury, 2000 UT 50 at ¶ 9, 5 P.3d 649 (quoting
Kennedy v. New Era Indus., Inc., 600 P.2d 534, 536 (Utah
1979) (emphasis omitted)). In other words, to be a final
judgment, the order “must end the controversy between the
litigants.” Loffredo, 2001 UT 97 at ¶ 12, 37 P.3d 1070.
When claims remain pending, an order is not final. Bradbury,
2000 UT 50 at ¶ 11, 5 P.3d 649; see also Martinez, 712
P.2d at 244. Hence, a court order compelling appraisal
of the parties' claims pursuant to an appraisal clause in a
contract is not a final judgment and is not immediately



appealable 5  because the claims remain pending between
the parties and the controversy between the litigants is
perpetuated. See Wiepking v. Prudential–Bache Sec., Inc.,
940 F.2d 996, 999 (6th Cir.1991); Pioneer Props., Inc. v.
Martin, 776 F.2d 888, 890 (10th Cir.1985); S. Cal. Edison Co.
v. Peabody W. Coal Co., 194 Ariz. 47, 977 P.2d 769, 774–
75 (1999); Golden Lodge No. 13 v. Easley, 916 P.2d 666,
667 (Colo.Ct.App.1996); Gholston v. Cypress Prop. & Cas.
Co., 789 So.2d 547, 548 (Fla. 3 DCA 2001) (per curiam);
McGourty v. Pa. Millers Mut. Ins. Co., 704 A.2d 663, 665
(Pa.Super.Ct.1997); Cade v. Zions First Nat'l Bank, 956 P.2d
1073, 1080 (Utah Ct.App.1998).



[10]  ¶ 24 The January 22, 1999, order was not a final
judgment because it required the parties to appraise their
claims. In that order, the district court specifically denied the
Millers' motion to alter or amend the November 25, 1998,
order in which the district court ordered the parties to proceed
to appraisal. Accordingly, even after the district court issued
the January 22, 1999, order, all of the Millers' claims were still
pending, viable, and cognizable pursuant to that order, albeit
in front of an appraisal panel. Thus, the January 22, 1999,
order failed to dispose of the Millers' claims on their merits
and did not end the controversy between the litigants.



[11]  ¶ 25 Conversely, the March 10, 2000, order was a
final order because it disposed of all the Millers' claims and
effectively ended the controversy between the litigants. It
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was the first order that decisively eliminated the Millers'
opportunity to have their extra-contractual claims resolved.
All other orders antedating the March 10, 2000, order failed to
terminate the controversy between the parties because those
orders either referred all of the Millers' claims to appraisal
for resolution or otherwise left the extra-contractual claims
outstanding and unresolved.



B. Appeal Within Twenty Days of Appraisal Award



¶ 26 In the November 25, 1998, order, the Miller II district
court stated that according to Utah Code section 78–31a–
15, any calculation of loss by the appraisal panel could be
appealed to the district court for modification within twenty
days after the panel issued its award. On December 17, 1999,
the appraisal *672  panel issued the limited appraisal award,
setting the amount of the Millers' contractual claim loss at
$40,880, but declining to resolve the extra-contractual claims.
The USAA defendants argue that because the Millers failed to
appeal the appraisal panel's determination to the district court
within twenty days after the appraisal panel issued the award,
the appraisal award itself became a final judgment, requiring
the Millers to file their notice of appeal within thirty days after
the twenty-day appeal period expired.



[12]  ¶ 27 The appraisal award, irrespective of whether the
Millers appealed it to the district court, did not constitute
a final judgment, and the Millers were under no duty to
appeal from that award to this court. Because the appraisal
panel declined to address the extra-contractual claims, those
claims remained unresolved, and thus, the appraisal panel's
determination did not “end the controversy between the
litigants.” Loffredo, 2001 UT 97 at ¶ 12, 37 P.3d 1070.



[13]  ¶ 28 Nevertheless, the Millers timely appealed the
limited appraisal award by filing the motion for conference.
Specifically, the Millers moved to “confer on the forum and
schedule for resolving” their extra-contractual claims. This
motion was tantamount to an appeal of the panel's refusal to
resolve the extra-contractual claims. The Millers' requested
remedy—a forum for resolution of the extra-contractual
claims—is indistinguishable from the remedy the Millers
would have sought by a formal appeal to the district court.
The Millers had no need to appeal the panel's determination of
the amount of the contractual claim loss. Indeed, the Millers
moved the court to confirm that award. To the extent that the
USAA defendants argue that the Millers should have filed a
formal appeal rather than a motion for conference, they ask us



to elevate and exalt form over substance, which we refuse to
do. See Buzas Baseball, Inc. v. Salt Lake Trappers, Inc., 925
P.2d 941, 947 (Utah 1996).



¶ 29 The Millers' motion for conference was filed just four
days after the appraisal panel issued its limited appraisal
award, well within the twenty-day period allotted for appeal
to the district court. The district court denied that motion
on March 10, 2000. Because the March 10, 2000, order
completely disposed of all the Millers' claims and appeals to
the district court, we conclude that it was the Miller II final
order.



¶ 30 Because we conclude that the March 10, 2000, order
was the final order in Miller II, rule 4(a) of the Utah Rules of
Appellate Procedure required the Millers to file their notice
of appeal within thirty days of March 10, 2000, to properly
initiate this appeal. The Millers filed their notice of appeal on
March 23, 2000, rendering the notice timely and establishing
our jurisdiction to hear this appeal.



II. APPRAISAL AND ARBITRATION



¶ 31 Both parties have cited the Utah Arbitration Act (the
“Act”), Utah Code Ann. §§ 78–31a–1 to –20, on which the
courts below relied in making their rulings, in support of
their respective arguments concerning the appraisal clause.
Specifically, both parties present their arguments to this court
as if the appraisal clause is tantamount to an arbitration clause.
Accordingly, before we address the merits of the issues on
appeal, we must determine whether an appraisal clause is
essentially an arbitration clause to which the Act applies.



A. Arbitration



[14]  [15]  ¶ 32 Arbitration is “[a] method of dispute
resolution involving one or more neutral third parties ...
whose decision is binding.” Black's Law Dictionary 100 (7th
ed.1999); see also Reed v. Davis County Sch. Dist., 892 P.2d
1063, 1065 (Utah Ct.App.1995); 6 C.J.S. Arbitration § 1
(1975). Specifically, an arbitration is a broad, “quasi-judicial
proceeding, complete with formal hearings, notice to parties,
and testimony of witnesses.” Hartford Lloyd's Ins. Co. v.
Teachworth, 898 F.2d 1058, 1062 (5th Cir.1990). In Utah,
arbitration is governed by the Act, which delineates the rights
of the parties in arbitration and sets forth the procedure for the
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courts and the arbitrators to follow. Utah Code Ann. §§ 78–
31a–1 to –20 (1996).



*673  [16]  ¶ 33 Under the Act, parties can agree to arbitrate
any controversy. Id. § 78–31a–3. Consequently, if a “party
show[s] the existence of an arbitration agreement,” then the
court “shall order the parties to arbitrate.” Id. § 78–31a–
4(1). However, a court may only compel arbitration of issues
that are within the “scope of the matters covered by the
agreement.” Id. The arbitration agreement defines the scope
of the controversy to be arbitrated. Pac. Dev., L.C. v. Orton,
2001 UT 36, ¶ 13, 23 P.3d 1035.



¶ 34 Once a court compels arbitration, the court must
stay the action or proceeding involving the issue or issues
subject to arbitration. Utah Code Ann. § 78–31a–4(3) (1996).
According to the order compelling arbitration, an arbitration
hearing is then held. Id. § 78–31a–7. At that hearing, each
party may present evidence and examine witnesses. Id.
Evaluating the evidence, arbitrators then make an award
resolving the issues presented to them. Id. § 78–31a–10. The
arbitration award is binding and enforceable in court. Id. §
78–31a–12; see also Reed, 892 P.2d at 1065.



B. Appraisal



[17]  [18]  ¶ 35 Although appraisal may be used as another
form of alternative dispute resolution, it is not arbitration.
Appraisal, in a general sense, is defined as the “determination
of what constitutes a fair price; valuation; estimation of
worth.” Black's Law Dictionary 97 (7th ed.1999). An
appraisal is an informal, independent investigation conducted
by individuals who “base their decisions on their own
knowledge.” Teachworth, 898 F.2d at 1062. An appraisal
is conducted “without hearing or judicial inquiry.” 6 C.J.S.
Arbitration § 3 (1975). In addition, unlike arbitration,
“appraisal ordinarily settles only a subsidiary or incidental
matter rather than the main controversy as does an arbitration
award.”  Id.; see also St. Paul Fire & Marine Ins. Co.
v. Wright, 97 Nev. 308, 629 P.2d 1202, 1203 (1981)
(“An appraiser's power generally does not ‘encompass the
disposition of the entire controversy between the parties ...
[but] extends merely to the resolution of the specific issues
of actual cash value and the amount of loss.’ ” (quoting In re
Delmar Box Co., 309 N.Y. 60, 127 N.E.2d 808, 811 (1955))).



[19]  ¶ 36 Further, unlike an arbitration award, an appraisal
determination is not necessarily binding and enforceable in



court. The appraisal determination is either evidence to be
considered by the trial court or an award to be enforced,
depending upon the contract terms.



[20]  ¶ 37 Because of the intrinsic differences between
arbitration and appraisal, we conclude that neither the Act
nor our case law addressing arbitration agreements directly
applies to appraisal.



III. DUE PROCESS AND OPEN COURTS



[21]  [22]  ¶ 38 The paramount issue in this appeal is
whether the district court erred by dismissing the extra-
contractual claims. Parties to a suit, subject to all valid claims
and defenses, are constitutionally entitled to litigate any
justiciable controversy between them, i.e., they are entitled
to their day in court. Both the due process clause of article I,
section 7 and the open courts provision of article I, section 11
of the Utah Constitution guarantee that litigants will have this
“day in court.” Jenkins v. Percival, 962 P.2d 796, 799 (Utah
1998) (“Even the most limited reading of [the open courts]
provision guarantees a day in court to all parties ... in disputed
insurance claims.”); Berry v. Beech Aircraft Corp., 717 P.2d
670, 675 (Utah 1985) (“The clear language of the [open
courts provision] guarantees access to the courts and a judicial
procedure that is based on fairness and equality.” (emphasis
added)); Celebrity Club, Inc. v. Utah Liquor Control Comm'n,
657 P.2d 1293, 1296 (Utah 1982) (holding that due process
clause dictates that claimants have day in court). Article I,
section 7 provides:



No person shall be deprived of
life, liberty or property, without due
process of law.



Utah Const. art. I, § 7. Further, article I, section 11 provides:



All courts shall be open, and every
person, for an injury done to him in his
person, property or reputation, shall
have remedy by due course of law,
which shall be administered *674
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this State, by himself or
counsel, any civil cause to which he is
a party.
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Id. § 11. This constitutional right to a day in court is the “right
and opportunity, in a judicial tribunal, to litigate a claim,
seek relief, or defend one's rights.” Black's Law Dictionary
402 (7th ed.1999). The analysis to determine whether the
Millers were denied their day in court is the same under
both the open courts provision and the due process clause.
However, the due process clause is applicable to the case at
bar only if the Millers were deprived of either life, liberty,
or property without due process of law. Therefore, we first
address whether the Millers were deprived of either life,
liberty, or property, and then determine whether the district
court afforded the Millers an opportunity to litigate their
claims.



A. Property Interest



[23]  [24]  ¶ 39 We have previously held that under the due
process clause, individuals cannot be deprived of their right
to pursue legal claims—such as the extra-contractual claims
here, which are a form of property—without due process of
law. In McGrew v. Industrial Commission, we stated:



“The words ‘life,’ ‘liberty,’ and
‘property’ are constitutional terms,
and are to be taken in their broadest
sense. They indicate the three great
subdivisions of all civil right. The term
‘property,’ in this clause, embraces all
valuable interests which a man may
possess outside of himself; that is to
say, outside of his life and liberty. It is
not confined to mere tangible property
but extends to every species of vested
right.”



96 Utah 203, 208, 85 P.2d 608, 610 (1938) (last emphasis
added) (quoting Campbell v. Holt, 115 U.S. 620, 631, 6 S.Ct.
209, 29 L.Ed. 483 (1885) (Bradley, J., dissenting)).



[25]  [26]  ¶ 40 Causes of action or claims that have accrued
under existing law are vested property rights just as tangible
things are property. See Payne v. Myers, 743 P.2d 186,
190 (Utah 1987) (“This [c]ourt has held that a vested right
of action is a property right protected by the due process
clause.”); Spanish Fork W. Field Irrigation Co. v. Dist. Court,
99 Utah 527, 544, 104 P.2d 353, 360 (1940) (stating that a
“ ‘vested right of action is property in the same sense [that]
tangible things are property’ ” (citation omitted)); Buttrey v.



Guaranteed Sec. Co., 78 Utah 39, 51, 300 P. 1040, 1045
(1931) (holding that cause of action under blue sky law was
“in the nature of a property right”); Halling v. Indus. Comm'n,
71 Utah 112, 122, 263 P. 78, 81 (1927) (indicating that denial
of vested right of action would violate due process clause).
Here, the Millers' extra-contractual claims, and their resulting
vested property interest in those claims, accrued when the
USAA defendants allegedly injured the Millers. Payne, 743
P.2d at 190. Thus, the extra-contractual claims are vested
rights of action that are “property right[s] protected by the due
process clause.” Id.



B. Day in Court



[27]  ¶ 41 The open courts provision guarantees, at the very
least, “that courts shall be open[, affording] a day in court
to all parties.” Jenkins, 962 P.2d at 799. Similarly, the due
process clause, at the very least, requires that every claimant
“be afforded his ‘day in court.’ ” Celebrity Club, 657 P.2d
at 1296; see also Christiansen v. Harris, 109 Utah 1, 6–8,
163 P.2d 314, 316–17 (1945). When ensuring litigants have
received due process of law, our policy is to “ ‘resolve doubts
in favor of permitting parties to have their day in court on the
merits of a controversy.’ ” Celebrity Club, 657 P.2d at 1296
(quoting Carman v. Slavens, 546 P.2d 601, 603 (Utah 1976)).



[28]  [29]  ¶ 42 At a minimum, a day in court means
that each party shall be afforded the opportunity to present
claims and defenses, and have them properly adjudicated



on the merits 6  according to the facts and the *675  law.
Accordingly, we must determine whether the Millers ever
received the opportunity to litigate the extra-contractual
claims, i.e., whether the district court afforded the Millers
their day in court on the merits of the extra-contractual claims.



¶ 43 After the appraisal panel issued its determination, in
which the panel specifically declined to resolve the extra-
contractual claims, the Millers moved the Miller II district
court to “confer on the forum and schedule for resolving”
the extra-contractual claims. On March 10, 2000, the Miller
II district court denied that motion, reasoning that the extra-
contractual claims were not properly before the court because
“they ha[d] previously been dismissed both in Miller I and
again in Miller II as final judgments on the merits.”



¶ 44 Nevertheless, the Millers contend that the district court
erred in denying the Millers' motion for conference and in
refusing to provide a forum for the resolution of the extra-
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contractual claims. Inasmuch as the district court's denial of
the motion for conference was predicated upon the dismissals
of Miller I and Miller II, our determination of whether the
Millers were denied their day in court hinges on whether the
Miller I and Miller II district courts deprived the Millers of
their day in court on the extra-contractual claims when they
dismissed those claims in the August 21, 1997, and November
25, 1998, orders, respectively.



1. Miller I Order of Dismissal
¶ 45 Although the Miller II district court relied upon the
dismissals of both Miller I and Miller II when it denied the
motion for conference, we first concern ourselves with the
dismissal of Miller I. The Miller II district court dismissed the
Millers' extra-contractual claims on the basis that the doctrine
of res judicata barred prosecution of those claims because
they were the same claims that the Miller I district court had
already dismissed. Accordingly, we first analyze whether the
Miller I district court properly dismissed the extra-contractual
claims in the August 21, 1997, order.



¶ 46 On March 21, 1997, USAA moved the district court
in Miller I to dismiss the Millers' complaint in its entirety
because, as it argued to the district court, “[t]he dispute
should be resolved via the appraisal process.” In the August
21, 1997, order, the Miller I district court dismissed all of
the Millers' claims, including the extra-contractual claims,
because USAA invoked the appraisal clause of the insurance
contract. The district court reasoned that the “parties [were]
bound by contract to settle the dispute in this case by
appraisal.”



[30]  ¶ 47 Appraisal clauses, like other contractual
clauses requiring alternative dispute resolution, are strictly
enforceable. See Utah State Bar v. Summerhayes & Hayden,
905 P.2d 867, 868 (Utah 1995); see also Ice City, Inc. v. Ins.



Co. of N. Am., 456 Pa. 210, 314 A.2d 236, 240 (1974) (stating
that appraisal clauses are enforceable); Standard Fire Ins.
Co. v. Fraiman, 514 S.W.2d 343, 345 (Tex.Civ.App.1974)
(same). Therefore, a court must compel compliance with a
valid appraisal clause if one party demands appraisal. Lundy
v. Farmers Group, Inc., 322 Ill.App.3d 214, 255 Ill.Dec. 733,
750 N.E.2d 314, 318 (2001) (holding that court may compel
compliance with appraisal clause); Aetna Cas. & Sur. Co. v.
Ins. Comm'r, 293 Md. 409, 445 A.2d 14, 19 (1982) (same).



[31]  [32]  ¶ 48 Nevertheless, a litigant's constitutional
right to its day in court constrains a court to compel
appraisal of a dispute only if the parties expressly and



unequivocally agreed to resolve the particular disputed issue
by appraisal, thereby waiving their constitutional right to
judicial resolution of the dispute. See Jenkins, 962 P.2d at
799; see also Cade v. Zions First Nat'l Bank, 956 P.2d
1073, 1077 (Utah Ct.App.1998) (noting that party who has
not agreed to arbitrate dispute has right to court's decision
on merits). Generally, to decide whether a party clearly
agreed to appraisal of a particular issue, a court must review
the appraisal  *676  clause of the underlying insurance
contract, see Summerhayes & Hayden, 905 P.2d at 868,
determine the scope of that clause, and compel appraisal
accordingly, Lundy, 255 Ill.Dec. 733, 750 N.E.2d at 318
(maintaining that court must determine whether appraisal
clause exists and whether particular dispute is covered by
clause); Riley v. Farmers Fire Ins. Co., 1999 Pa.Super. 179,
735 A.2d 124, 128 (1999) (stating that “insurance policy's
appraisal provision provides the scope of authority for the
appraisers in fashioning the appraisal award.”). We therefore
turn to the appraisal clause of the insurance contract itself to
decide whether the extra-contractual claims were amenable
to appraisal.



[33]  [34]  [35]  [36]  ¶ 49 “An insurance policy is a
contract between the insurer and the insured and, accordingly,
is subject to the general rules of contract construction.” S.W.
Energy Corp. v. Cont'l Ins. Co., 1999 UT 23, ¶ 12, 974
P.2d 1239. Specifically, “unless the language of an insurance
contract is ambiguous or unclear, the court must construe it
according to its plain and ordinary meaning.” First Am. Title
Ins. Co. v. J.B. Ranch, Inc., 966 P.2d 834, 836 (Utah 1998).
“Whether an insurance policy is ambiguous is a question of
law.” S.W. Energy, 1999 UT 23 at ¶ 14, 974 P.2d 1239.
An insurance “policy is ambiguous only if it is not ‘plain
to a person of ordinary intelligence and understanding.’ ”
First Am. Title Ins. Co., 966 P.2d at 836 (quoting Nielsen
v. O'Reilly, 848 P.2d 664, 666 (Utah 1992)). As we review
the appraisal clause agreed to by the parties, moreover, we
must “interpret words ... according to their usually accepted
meanings and in light of the insurance policy as a whole.”
Utah Farm Bureau Ins. Co. v. Crook, 1999 UT 47, ¶ 5, 980
P.2d 685.



¶ 50 In section one of the insurance contract, USAA agreed
to insure the Millers' home against property damage. As a
condition precedent to recovery for property damage, the
insurance contract requires the parties to submit the amount
of loss to appraisal if a dispute arises as to the amount of loss.
The appraisal clause states:
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If [the Millers] and [USAA] do not agree on the amount of
loss, either party can demand that the amount of the loss be
determined by appraisal....



The appraisers will ... set the amount of loss. If they submit
a written report of any agreement to us, the amount agreed
upon will be the amount of loss. If they fail to agree within
a reasonable time, they will submit their differences to the
umpire. Written agreement signed by any two of these three
will set the amount of the loss.



(Emphasis added.) The appraisal clause in this contract,
especially in light of the contract as a whole, is plain and
unambiguous.



¶ 51 According to the plain language of the appraisal clause,
the appraisers were only to set the “amount of loss” of the
property damage to the home. Inasmuch as the appraisal
clause is a condition only in section one of the insurance
contract, the clause necessarily applies only to property
damage claims.



[37]  ¶ 52 Further, relying on the usually accepted meaning of
the term, amount of loss as used in the appraisal clause refers
to the value of the injury or damage for which the Millers
may seek indemnity. Massey v. Farmers Ins. Group, 837
P.2d 880, 882 (Okla.1992) (“[A]ppraisal provisions permit
appraisers or umpires to determine one issue, to wit, the
amount of damage to the property.”); 46A C.J.S. Insurance
§ 1355 (1993) ( “[S]ubmissions to ascertain the ‘amount of
loss or damage’ are to be construed to signify a proceeding to
appraise and estimate the damage to the property described,
but not to embrace the question of ownership or any other
matter [that] goes to the root of the cause of action.”). “The
word ‘loss' in a clause in an indemnity insurance policy ...
means the injury or damage caused by the accident for
which the insurer may, under the provisions of the policy, be
liable....” 44 Am.Jur.2d Insurance § 1327 (1982).



[38]  ¶ 53 The only claim the Millers alleged in Miller
I regarding the amount of damage or loss caused by the
water heater's bursting was the contractual claim for property
damage. None of the extra-contractual claims pertain to the
amount of loss under the insurance contract. Because the
clause is limited to appraisal of the amount of loss, *677
only the contractual claim was covered by the clause. See
Rastelli Bros. v. Netherlands Ins. Co., 68 F.Supp.2d 440, 442–
43 (D.N.J.1999) (“The appraisal clause ... deals exclusively
with the method of handling a dispute about ‘the amount of



loss.’ ”); J. Wise Smith & Assocs. v. Nationwide Mut. Ins.
Co., 925 F.Supp. 528, 529 (W.D.Tenn.1995) (concluding that
appraisal of amount of loss was appropriate where parties
agreed to resolve amount of loss by appraisal); Atencio v.
U.S. Sec. Ins. Co., 676 So.2d 489, 490 (Fla.Dist.Ct.App.1996)
(ruling that lower court erred in granting order to compel
appraisal because dispute was not concerning “amount of
loss”); Lundy, 255 Ill.Dec. 733, 750 N.E.2d at 319 (“Here,
the appraisal process provided for in the policy was designed
solely to resolve disputes over the amount of loss.”); Guider v.
LCI Communications Holdings Co., 87 Ohio App.3d 412, 622
N.E.2d 415, 419 (1993) (“[A]n appraisal determines only the
amount of loss, without resolving issues such as whether the
insurer is liable under the policy.”); Riley, 735 A.2d at 127 (“
‘[A]ppraisal is limited to determining the amount of loss with
all other issues reserved for settlement by either negotiation
or litigation.’ ” (quoting Ice City, Inc. v. Ins. Co. of N. Am.,
456 Pa. 210, 314 A.2d 236, 240 n. 12 (1974))). Therefore, the
Miller I district court should have compelled only appraisal
of the contractual claim and erred by dismissing the extra-



contractual claims under the appraisal clause. 7



[39]  ¶ 54 Because the Miller I district court improperly
dismissed the extra-contractual claims, the district court never
resolved those claims on their merits. The due process clause
and the open courts provision mandate that the Millers have
an opportunity to litigate the merits of all controversies
between them and the USAA defendants. The district court
unconstitutionally denied the Millers any opportunity to
have their day in court on the extra-contractual claims
by improperly dismissing those claims and ordering their
appraisal when the Millers had not agreed to their appraisal.



2. Miller II Order of Dismissal
¶ 55 We next turn our attention to whether the Miller II district
court deprived the Millers of the opportunity to have their day
in court on the extra-contractual claims. Whether the Miller
II court denied the Millers the opportunity to have their day in
court depends on whether that court properly dismissed their
claims.



a. Claim Preclusion
¶ 56 On July 15, 1998, the USAA defendants moved to
dismiss the extra-contractual claims alleged in Miller II on
claim preclusion grounds. The Miller II district court accepted
this argument, and thus, dismissed the extra-contractual
claims, ruling that the doctrine of res judicata precluded those
claims. Specifically, the district court reasoned:
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The doctrine of res judicata is clearly
applicable to [the Millers' extra-
contractual claims brought here and]
are effectively the same as [the Miller I
extra-contractual claims]. Dismissal in
that case constituted a final judgement
on the merits. As such, the parties may
not again raise those issues in this law
suit....



Whether the Miller II district court unconstitutionally denied
the Millers the opportunity to have their day in court on the
extra-contractual claims depends on whether the district court
properly dismissed those claims on res judicata grounds.



[40]  ¶ 57 “The doctrine of res judicata serves the important
policy of preventing previously litigated issues from being
relitigated.” Salt Lake City v. Silver Fork Pipeline *678
Corp., 913 P.2d 731, 733 (Utah 1995). Res judicata
encompasses two distinct doctrines: claim preclusion and
issue preclusion. Macris & Assocs., Inc. v. Neways, Inc., 2000
UT 93, ¶ 19, 16 P.3d 1214. In this case, the Miller II court
dismissed based on the doctrine of claim preclusion.



[41]  [42]  ¶ 58 Generally, “claim preclusion bars a party
from prosecuting in a subsequent action a claim that has
been fully litigated previously.” Culbertson v. Bd. of County
Comm'rs, 2001 UT 108, ¶ 13, 44 P.3d 642; see also Macris
& Assocs., 2000 UT 93 at ¶ 19, 16 P.3d 1214. The party
moving a court to dismiss on claim preclusion grounds bears
the burden of establishing three elements, Macris & Assocs.,
2000 UT 93 at ¶ 20, 16 P.3d 1214 which are:



“First, both cases must involve the
same parties or their privies. Second,
the claim that is alleged to be barred
must have been presented in the first
suit or must be one that could and
should have been raised in the first
action. Third, the first suit must have
resulted in a final judgment on the
merits.”



Id. (emphasis added) (quoting Madsen v. Borthick, 769 P.2d
245, 247 (Utah 1988)); see also Culbertson, 2001 UT 108 at
¶ 13, 44 P.3d 642. All three elements must be established for
claim preclusion to apply. See Madsen, 769 P.2d at 247.



¶ 59 According to the third element, “[a]n adjudication upon
the merits is ... required [to establish] claim preclusion.”
Beaver County v. Qwest, Inc., 2001 UT 81, ¶ 20, 31 P.3d 1147.
We find this element to be dispositive as to the applicability of
res judicata in this case. The Miller II district court, applying
the doctrine of res judicata, dismissed the extra-contractual
claims because those same claims had been dismissed in the
August 21, 1997, order of Miller I as a “final judgment on
the merits.” However, we conclude that the trial court erred
in ruling that res judicata barred the extra-contractual claims
for the ensuing reasons.



[43]  ¶ 60 First, the August 21, 1997, order was not final.
Unless an order or judgment disposes of all the parties and
all the claims on the merits, that order is not a final order
or judgment because claims are left pending. Bradbury v.
Valencia, 2000 UT 50, ¶¶ 9 & 11, 5 P.3d 649; Gen. Motors
Acceptance Corp. v. Martinez, 712 P.2d 243, 244 (Utah
1985). Furthermore, as we stated above, an order compelling
appraisal is not a final judgment. Although the August 21,
1997, order dismissed all of the Millers' claims, including the
extra-contractual claims, it was not a final order because it
merely ordered that all of the Millers' claims be submitted



to appraisal. 8  The order left the claims pending, viable, and
outstanding.



[44]  ¶ 61 Next, the August 21, 1997, order was not “[a]n
adjudication upon the merits.” Beaver County, 2001 UT 81
at ¶ 20, 31 P.3d 1147. Rule 41(b) of the Utah Rules of
Civil Procedure “comprehensively define[s] a dismissal on
the merits.” Madsen, 769 P.2d at 248; see also Beaver County,
2001 UT 81 at ¶¶ 19–20, 31 P.3d 1147. Rule 41(b) provides
in pertinent part:



[A] dismissal ..., other than a dismissal
for lack of jurisdiction or for improper
venue or for lack of an indispensable
party, operates as an adjudication
upon the merits.



Utah R. Civ. P. 41(b) (emphasis added). Accordingly, we
have held that under rule 41(b), “a dismissal for lack of
jurisdiction does not result in an adjudication on the merits.”
Beaver County, 2001 UT 81 at ¶ 19, 31 P.3d 1147.



¶ 62 In its August 21, 1997, order, the Miller I district court
never addressed the merits of the allegations in the complaint,
but simply dismissed the Millers' claims because “the parties
[were] bound by contract to settle the dispute in this case
by appraisal.” The district court dismissed Miller I on the
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assumption that it lacked jurisdiction to hear the Millers'
claims, i.e., on the assumption that the insurance contract
vested the appraisal panel with jurisdiction to hear the claims
and that the contract reciprocally divested *679  the district
court of jurisdiction until the completion of the appraisal
process. Accordingly, because the district court dismissed for
lack of jurisdiction, we conclude that the extra-contractual
claims were never dismissed “on the merits.” See, e.g., Beaver
County, 2001 UT 81 at ¶ 19, 34 P.3d 1147.



[45]  [46]  [47]  ¶ 63 Therefore, the USAA defendants
never established the third element of claim preclusion.
Inasmuch as the USAA defendants never established claim
preclusion, the Miller II district court should not have
dismissed the extra-contractual claims and, in doing so,
denied the Millers the opportunity to have their day in court



on the merits of those claims. 9



b. Court's Duty to Determine Scope of Appraisal Clause
[48]  ¶ 64 The district court declined to address the scope of



the appraisal clause, vesting the appraisal panel with authority
to determine the scope of the clause in its discretion. The
determination of the scope of the appraisal clause is a question
of law for determination by the district court because it is a
matter of contract interpretation. See Pac. Dev., L.C. v. Orton,
2001 UT 36, ¶ 13, 23 P.3d 1035; see also Caldwell v. Ford,
Bacon & Davis Utah, Inc., 777 P.2d 483, 486 (Utah 1989).
The district court erred in devolving the determination of the
scope of appraisal to the panel. In doing so, the district court
improperly abdicated its duty to interpret the appraisal clause
and determine the scope of appraisal. See Portland Gen. Elec.
Co. v. U.S. Bank Trust Nat'l Assoc., 218 F.3d 1085, 1090 (9th
Cir.2000); Lundy v. Farmers Ins. Exch., 322 Ill.App.3d 214,
255 Ill.Dec. 733, 750 N.E.2d 314, 318 (2001).



3. Opportunity to Litigate
[49]  ¶ 65 Finally, the Miller II district court



unconstitutionally denied the Millers the opportunity to have
their day in court when it denied the Millers' motion for
conference. After the appraisal panel appropriately declined
to resolve the extra-contractual claims, the Millers requested
the Miller II court to either set the extra-contractual claims
for trial or provide them another forum for the resolution
of those claims. On March 10, 2000, the Miller II court
denied the motion, stating that both the Miller I and Miller
II courts had already dismissed those claims. Because we
have held herein that both the Miller I and Miller II courts
improperly dismissed the extra-contractual claims and should



have adjudicated those claims on the merits, we must now
also conclude that the district court erred in relying on
those decisions to determine that it would not address the
extra-contractual claims. Therefore, the Millers were never
afforded an opportunity to have their day in court on the
extra-contractual claims, and those claims have never been
adjudicated on the merits.



¶ 66 Because we conclude that the district court
unconstitutionally denied the Millers the opportunity to have
their day in court on the merits of the extra-contractual claims,
we reverse the district court's dismissal and remand to the
district court for further proceedings consistent with this



opinion. 10



IV. CONFIRMATION OF APPRAISAL AWARD



[50]  ¶ 67 The next issue on appeal is whether the Miller II
district court erred in *680  refusing to confirm the appraisal
award on the contractual claim. The Millers contend that
section 78–31a–12 of the Utah Arbitration Act required the
district court to confirm the appraisal award. That section
reads:



Upon motion to the court by any party
to the arbitration proceeding for the
confirmation of the award, and 20 days
notice to all parties, the court shall
confirm the award unless a motion is
timely filed to vacate or modify the
award.



Utah Code Ann. § 78–31a–12 (1996); see also Buzas
Baseball, Inc. v. Salt Lake Trappers, Inc., 925 P.2d 941,
951 (Utah 1996) (observing that arbitration “ ‘award [must]
be confirmed by a court unless it is vacated, modified,
or corrected’ ” (quoting 4 Am.Jur.2d Alternative Dispute
Resolution § 229 (1995))).



[51]  ¶ 68 However, in light of our reversal of the March
10, 2000, order, there is no longer a final order in this case.
We generally decline to address piecemeal appeals in the
same litigation. Loffredo v. Holt, 2001 UT 97, ¶ 11, 37 P.3d
1070. Therefore, we decline to address this issue. Instead, this
issue is remanded to the district court, and the district court
must determine whether it will confirm the appraisal panel's
determination and enter judgment thereon.
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V. ATTORNEY FEES



¶ 69 In light of our reversal of the issues on appeal, we remand
to the district court to determine if the Millers are entitled to
attorney fees. Under Utah law, attorney fees are generally not
recoverable “unless authorized by statute or contract.” Faust
v. KAI Techs., Inc., 2000 UT 82, ¶ 17, 15 P.3d 1266. The only
basis the Millers have proffered to support their attorney fee
entitlement is section 78–31a–16 of the Utah Arbitration Act.
However, as held above, the Utah Arbitration Act does not
directly apply to appraisals. See supra ¶¶ 35–37. Therefore,
on remand the district court must determine if the Millers are
entitled to attorney fees.



CONCLUSION



¶ 70 We conclude that we have jurisdiction to hear this
appeal because the Millers filed a timely notice of appeal.



Additionally, we conclude that the district court denied the
Millers the opportunity to have their constitutional right to
their day in court with respect to the extra-contractual claims.
Therefore, we reverse the March 10, 2000, order and remand
for proceedings consistent with this opinion. We also remand
to the district court to determine whether the Millers are
entitled to attorney fees.



¶ 71 Justice DURHAM, Justice DURRANT, Justice
WILKINS, and Judge BILLINGS concur in Associate Chief
Justice RUSSON'S opinion.



¶ 72 Having disqualified himself, Chief Justice HOWE does
not participate herein; Court of Appeals Judge JUDITH M.
BILLINGS sat.



All Citations



44 P.3d 663, 438 Utah Adv. Rep. 31, 2002 UT 6



Footnotes
1 The Millers alleged that physical illnesses were occasioned by molds and other pathogenic organisms thriving in the



Millers' basement as a result of the water.



2 This is not a case of a plaintiff seeking two bites of the apple. Instead, this is one continuous case, although two complaints
were filed and two judges presided.



3 Although these claims are not exactly identical to the Miller I extra-contractual claims, we also refer to these claims as
the extra-contractual claims for convenience because they are substantially similar to the Miller I extra-contractual claims
and our analysis is unaffected by referring to them as such.



4 USAA paid the appraisal panel's award before final judgment was ever entered in the case. Neither party argued that
the parties signed a release in connection with USAA's payment. That payment was made prematurely of USAA's own
volition, and USAA was not required to make the payment when it did.



5 We have previously held that the plain meaning of section 78–31a–19(1) of the Utah Arbitration Act provides that a party
may appeal an order denying a motion to compel arbitration, regardless of whether the order is a final judgment. Pledger
v. Gillespie, 1999 UT 54, ¶ 17, 982 P.2d 572. Our holding in Pledger does not violate the final judgment rule because
“orders and judgments that are not final can be appealed if such appeals are statutorily permissible.” Bradbury, 2000
UT 50 at ¶ 12, 5 P.3d 649. However, an order compelling appraisal is not appealable before a final judgment is entered
because the statute is explicitly limited to denial of motions to compel arbitration. Utah Code Ann. § 78–31a–4(1) (1996).



6 “On the merits” is a term of art that means that a judgment is rendered only after a court has evaluated the relevant
evidence and the parties' substantive arguments. Black's Law Dictionary 1117 (7th ed.1999). To be on the merits, a
judgment does not have to proceed to trial. Rather, a judgment on the merits may be made at any stage of the litigation, so
long as the district court rendered judgment based upon a proper application of the relevant law to the facts of the case.



7 Before the Miller I court, USAA contended that the entire complaint should be dismissed because “[t]he dispute” should
be appraised. However, when the parties attempted to define the scope of the appraisal, USAA contended that only
the contractual claim regarding the amount of loss should be appraised. USAA has never attempted to reconcile its
intrinsically contradictory arguments. USAA cannot argue to the district court on the one hand that all the claims are to
be appraised to achieve the end of dismissal, while on the other hand, after procuring the court-ordered dismissal, claim
that only the contractual claim is to be appraised. We are unwilling to allow USAA to circumvent the legal process by
arguing positions diametrically opposed to one another when advancing both positions is simply self-serving.



8 Contrary to our holding in ¶¶ 50–54, supra, by dismissing all of the Millers' claims pursuant to the appraisal clause, the
Miller I district court tacitly manifested the intention that all of the Millers' claims were to be appraised.
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9 The USAA defendants argue in their brief that because “the Millers presented all of their claims to the appraisal panel,
re-litigation of the claims would be barred” by res judicata. We recognize that an unconfirmed appraisal award can bar a
subsequent suit. Here, however, the appraisal panel, exercising the discretion afforded it by the Miller II court, specifically
declined to address those claims. In doing so, the panel stated that it believed the district court was better suited to resolve
those claims. Although the claims may have been presented to the panel, the panel never rendered a judgment or an
award on them. Without a judgment, res judicata does not apply. See Macris & Assocs., 2000 UT 93 at ¶ 19, 16 P.3d
1214. Moreover, the district court never should have dismissed them in the first place, and if the court had not dismissed,
they would be pending before the district court on the merits. We refuse to hold that when the district court erroneously
dismissed those claims and they were erroneously presented to the appraisal panel, they were forever barred by the
doctrine of res judicata.



10 Although we remand for the district court to afford the Millers the opportunity to present their claims, we do not take any
position on the validity or resolution of those claims.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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752 P.2d 884
Supreme Court of Utah.



MOUNTAIN FUEL SUPPLY COMPANY,
a corporation, Plaintiff and Appellant,



v.
SALT LAKE CITY CORPORATION, a body
corporate and politic under the laws of the
State of Utah, Defendant and Respondent.



No. 19886.
|



March 9, 1988.



Natural gas utility brought action against city alleging that
ordinance imposing annual license tax on all suppliers of
telephone, gas, or electric energy service violated equal
protection. The District Court, Salt Lake County, Timothy
R. Hanson, J., granted city summary judgment, and utility
appealed. The Supreme Court, Zimmerman, J., held that: (1)
city ordinance did not create unreasonable classification; (2)
raising revenue and spreading tax paying burden in more fair
and uniform manner were legitimate governmental objectives
of city ordinance; and (3) city ordinance did not unduly
burden suppliers of gas and electricity although city did not
impose comparable burden on similarly situated suppliers of
firewood, coal, and other alternative heating fuels.



Affirmed.



Howe, J., concurred and filed opinion.
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Strict Scrutiny and Compelling Interest in
General



When legislative classifications affect
fundamental liberties or involve suspect classes,
standard of review under Federal Constitution
is one of strict scrutiny requiring showing
of compelling governmental interest. U.S.C.A.
Const.Amends. 5, 14.



Cases that cite this headnote



[7] Constitutional Law
Economic or Social Regulation in General



With respect to economic regulations which do
not affect fundamental rights or discriminate on
suspect basis, standard of judicial review under
federal equal protection provision is whether
classification bears rational relationship to end
of government which is not prohibited by
Constitution. U.S.C.A. Const.Amend. 14.



11 Cases that cite this headnote



[8] Constitutional Law
Statutes and Other Written Regulations and



Rules



To pass state constitutional muster, legislative
measure must often meet higher de facto
standard of reasonableness than would be
imposed by federal courts.



6 Cases that cite this headnote



[9] Constitutional Law
Federal/State Cognates



Standards of scrutiny applied under state
constitutional provision requiring uniform
operation of laws will always meet or exceed
that of equal protection clause of Fourteenth
Amendment as it is presently being interpreted
by federal courts. U.S.C.A. Const.Amend. 14;
Const. Art. 1, § 24.



12 Cases that cite this headnote



[10] Licenses
Equality and Uniformity in General



City ordinance, which imposes annual license
tax on all suppliers of telephone, gas, or electric
energy service, does not create unreasonable
classification, where tax applies to all suppliers
of natural gas, electricity, and telephone service
whether or not they are public utilities. U.S.C.A.
Const.Amend. 14; Const. Art. 1, § 24.



3 Cases that cite this headnote



[11] Licenses
Constitutionality and Validity of Acts and



Ordinances



Raising revenue and spreading tax paying
burden in more fair and uniform manner
were legitimate governmental objectives of city
ordinance imposing annual license tax on all
suppliers of telephone, gas, or electric energy
service. U.S.C.A. Const.Amend. 14; Const. Art.
1, § 24.



2 Cases that cite this headnote



[12] Licenses
Equality and Uniformity in General



City ordinance which imposed annual license
tax on all suppliers of telephone, gas, and
electric energy service did not unduly burden
suppliers of gas and electricity although city
did not impose comparable burden on similarly
situated suppliers of firewood, coal, and other
alternative heating fuels, where majority of
heating fuel consumers continued to rely on
natural gas or electricity rather than switching
to competing alternative fuels, gas utility would
encounter relatively little administrative cost
in collecting tax because it already had in
place system for collecting other taxes from
its customers, and it would be economically
inefficient and administratively cumbersome to
track down small-scale suppliers of firewood,
coal, or bottled gas sold for use in city. U.S.C.A.
Const.Amend. 14; Const. Art. 1, § 24.



1 Cases that cite this headnote



[13] Taxation
Power of State
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City is not denied most effective means of raising
needed revenues unless that means imposes
unreasonable burden on affected parties.



1 Cases that cite this headnote



Attorneys and Law Firms



*885  Robert M. McDonald, D. Miles Holman, Salt Lake
City, for plaintiff and appellant.



Roger F. Cutler, Salt Lake City, for defendant and respondent.



Opinion



ZIMMERMAN, Justice:



Mountain Fuel Supply Company appeals from a grant of
summary judgment upholding defendant Salt Lake City's
utility licensing tax ordinances. Mountain Fuel argues that
the measure unreasonably classifies those subject to its
provisions and that the resulting tax discriminates unfairly
against suppliers of certain energy sources, all in violation of
equal protection principles contained in the state and federal
constitutions and the Utah Code. In the alternative, Mountain
Fuel argues that the measure is a sales or income tax that Salt
Lake City (“the City”) is not authorized to *886  levy. We
reject these arguments and affirm the district court.



In 1977, Salt Lake City adopted a set of ordinances
which impose an annual license tax on all suppliers of
“telephone, gas or electric energy service.” Initially, the
tax was calculated as an amount equal to 6 percent of the
suppliers' gross revenues from Salt Lake consumers, but it has



since been reduced to 4 percent. 1



Mountain Fuel is a public utility with a monopoly on the
sale and delivery of natural gas in Salt Lake City. From 1978
to 1983, Mountain Fuel paid under protest $11,072,624.13
in license taxes due under the ordinances in question. The
amount represented by these taxes was not borne by the
company, but was passed directly through to Mountain Fuel's
customers in Salt Lake City pursuant to rules and regulations
of the Utah Public Service Commission. Beginning in
1979, Mountain Fuel brought ten separate suits, all later
consolidated, seeking to have the city ordinances in question
declared invalid and to obtain a refund of the taxes paid under
protest. Mountain Fuel's challenge was two-pronged. It first



alleged that the tax, although labeled an annual license tax,
should more properly be characterized as a sales or income
tax, which the City was not statutorily authorized to levy.
A second *887  contention was that the tax impermissibly
discriminated between sellers of different sources of energy,
in violation of the uniformity provisions of section 10–8–
80 of the Utah Code and article I, section 24 of the Utah
Constitution, as well as the equal protection clause of the
federal constitution. U.S. Const. amend. XIV; Utah Const. art.
I, § 24; Utah Code Ann. § 10–8–80 (1986).



The City defended by arguing that the tax cannot be viewed as
an unauthorized sales or income tax, rather than a statutorily
authorized license tax, simply because the amount of the tax
is determined by the vendor's gross billings. It further asserted
that the classification of those upon whom the tax was to
be levied was proper and that the resulting discrimination
between those energy suppliers taxed and those not taxed
is permitted by relevant state and federal law. Finally, the
City raised a res judicata defense, arguing that these identical
issues had been decided against Mountain Fuel in Mountain
Fuel Supply Co. v. Salt Lake City Corp., No. 192098 (Utah
3d Dist.1970). Both sides moved for summary judgment. In
March of 1984, the trial court issued a memorandum decision
granting summary judgment for the City. The court held that
the tax was neither a sales tax nor an income tax and that the
tax was not unreasonably discriminatory; it therefore found
no reason to reach the res judicata issue.



[1]  On appeal, the positions of the parties are unchanged.
Because this appeal presents only questions of law, we
review the trial court's rulings for correctness and accord
them no particular deference. Scharf v. BMG Corp., 700
P.2d 1068, 1070 (Utah 1985). We first consider Mountain
Fuel's contention that the tax ordinances are impermissibly
discriminatory in violation of equal protection principles
embodied in state and federal law.



[2]  The essence of equal protection is that legislative
classifications resulting in differing treatment for different
persons must be based on actual differences that are
reasonably related to the legitimate purposes of the
legislation. Malan v. Lewis, 693 P.2d 661, 670 (Utah 1984).
Mountain Fuel asserts that the City has acted arbitrarily
in defining the class of businesses upon which the tax
is imposed because it has treated differently those who
are similarly situated with respect to the purposes of the
tax. Specifically, Mountain Fuel contends that there is no
legitimate justification for imposing the tax only on suppliers
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of natural gas and electricity and not on suppliers of
alternative heating fuels such as coal, firewood, bottled gas,
and fuel oil. Mountain Fuel contends that both groups of
suppliers are in competition in the heating fuel market and that
the City's failure to include the alternative fuel suppliers in
the taxed class seriously distorts competition in that market.



Before considering the merits, it is appropriate to compare
the standards to be applied in determining the validity of the
ordinances under the uniform operation of the laws provisions
in section 10–8–80 of the Code and article I, section 24 of
the Utah Constitution with that applicable under the equal
protection clause of the fourteenth amendment to the United
States Constitution.



[3]  [4]  Section 10–8–80 of the Code empowers cities to
levy licensing taxes so long as such “taxes shall be uniform



in respect to the class upon which they are imposed.” 2



Here, there is no question that the tax literally complies
with this provision, because it is uniform with respect to
all upon whom it is imposed. However, if that were all
the provision meant, it would *888  be tautological and
purposeless. Therefore, we conclude that the word “class”
must have been intended to refer to a group of persons or
things with similar objective characteristics. Section 10–8–
80, then, requires that we judge the uniformity of the City's
legislative classification by examining the characteristics of
the members of the class. See Continental Bank & Trust v.
Farmington City, 599 P.2d 1242, 1245 (Utah 1979); Salt Lake
City v. Utah Light & Ry. Co., 45 Utah 50, 60–63, 142 P. 1067,
1070–71 (1914).



[5]  An identical concept is embodied in article I, section
24 of the Utah Constitution, which provides: “All laws of a
general nature shall have uniform operation.” See Malan v.
Lewis, 693 P.2d at 670. To date, our cases have not recognized
any distinction between the uniformity concepts embodied
in the statute and the constitution. See, e.g., Salt Lake City
v. Utah Light & Ry. Co., 45 Utah at 60, 142 P. at 1070.
We can discern no reason to read section 10–8–80 of the
Code as imposing a more rigorous standard for reviewing
the reasonableness of this license tax classification than the
language of the constitution requires for reviewing any other
type of legislation. See 2A N. Singer & C. Sands, Sutherland
Statutory Construction § 45.11 (4th ed. 1984). Therefore, we
conclude that if article I, section 24 is satisfied, so is the
uniformity requirement of section 10–8–80.



The next question is the degree of congruence between the
standard by which a classification is judged under article I,
section 24 and that mandated by the equal protection clause
of the fourteenth amendment to the federal constitution.



While the language of the state constitution requires “uniform
operation” of the laws, the federal constitution speaks of
“equal protection of the laws.” Compare Utah Const. art.
I, § 24 with U.S. Const. amend. XIV, § 1. We have
previously stated, “Although their language is dissimilar,
these provisions embody the same general principle.” Malan
v. Lewis, 693 P.2d at 669. The basic concept of both
provisions is the settled concern of the law that the legislature
be restrained from the fundamentally unfair practice of
creating classifications that result in different treatment being
given persons who are, in fact, similarly situated, all of which
redounds to the detriment of some of those so classified.



[6]  [7]  With respect to economic regulations which do
not affect fundamental rights or discriminate on a suspect



basis, 3  the standard of judicial review under the federal
equal protection provision has been phrased as whether
“the classification bears a rational relationship to an end of
government which is not prohibited by the Constitution.”
Nowak, Rotunda & Young, Constitutional Law ch. 16, § I, at
591 (2d ed. 1983); see, e.g., New York Rapid Transit Corp.
v. New York, 303 U.S. 573, 578, 58 S.Ct. 721, 724, 82 L.Ed.
1024 (1938) (utility excise tax reasonably related to object of
the legislation). This Court has used nearly identical language
in applying the uniform operation of the laws provision of
the Utah Constitution, article I, section 24, see, e.g., Baker v.
Matheson, 607 P.2d 233, 243–45 (Utah 1979), and has stated
that in many circumstances the state and federal provisions
are to be considered equivalent. Id. at 243 n. 4; Liedtke
v. Schettler, 649 P.2d 80, 81 n. 1 (Utah 1982). And we
have previously observed that when matters of economic
regulation are involved, including tax measures, both federal
and state constitutional provisions have been applied so as to
give broad deference to legislative classifications. Baker, 607
P.2d at 244; see Menlove v. Salt Lake County, 18 Utah 2d
203, 209, 418 P.2d 227, 231 (1966); State v. Taylor, 541 P.2d
1124, 1125–26 (Utah 1975).



*889  However, having observed that equivalent language
is used to state the test applied under the federal and state
constitutional provisions does not end our inquiry. We must
also look closely at how the tests have actually been applied.
Such a review leads to the conclusion that the similarity
in the stated standards under the two provisions does not
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amount to complete correspondence in application. In Malan
v. Lewis, 693 P.2d at 670, we stated that even though the
federal and state provisions embodied the same principle
of equal treatment, they might well lead to different results
in particular applications. Such differences in application
are understandable because the state and federal courts may
each follow different traditions in this area and implicitly
or explicitly apply different standards in measuring the
reasonableness of a classification. This Court has, in fact,
developed a standard for reviewing legislative classifications
under article I, section 24, which is at least as exacting and, in
some circumstances, more rigorous than the standard applied
under the federal constitution.



Since the mid–1930's, when the United States Supreme
Court renounced the theory of substantive due process,
federal courts have given extremely wide deference to
economic regulations challenged on either due process or



equal protection grounds. 4  See Garfield, Privacy, Abortion,
and Judicial Review: Haunted by the Ghost of Lochner, 61
Wash.L.Rev. 293, 300–02 (1986). As commentators have
noted, the Supreme Court has struck down only one state
legislative effort at economic regulation since 1937, making
federal constitutional review of such legislation “virtually a
dead letter.” Kirby, Expansive Judicial Review of Economic
Regulation under State Constitutions: The Case for Realism,
48 Tenn.L.Rev. 241, 241 (1981); see, e.g., Ferguson v.
Skrupa, 372 U.S. 726, 731–32, 83 S.Ct. 1028, 1031–32,
10 L.Ed.2d 93 (1963) (statute outlawing debt consolidation
businesses not in violation of due process); McGowan v.
Maryland, 366 U.S. 420, 426–28, 81 S.Ct. 1101, 1105–06,
6 L.Ed.2d 393 (1961) (Sunday closing law does not violate
equal protection); United States v. Carolene Products Co.,



304 U.S. 144, 152, 58 S.Ct. 778, 783, 82 L.Ed. 1234 (1938)
(assumption that legislation affecting ordinary commercial
transactions rests on rational basis).



[8]  State courts, on the other hand, have a long tradition,
stretching back into the nineteenth century, of being far
less willing to find that legislative classifications underlying
economic regulations are reasonable. While state courts have
been more deferential to legislative classifications at some
times than at others, they have never abandoned their review
function to the degree that the federal courts have since
the mid–1930's. As a result, to pass state constitutional
muster, a legislative measure must often meet a higher de
facto standard of reasonableness than would be imposed by
the federal courts. See generally Kirby, Expansive Judicial
Review of Economic Regulation Under State Constitutions:



The Case for Realism, 48 Tenn.L.Rev. at 251; Developments
in the Law: The Interpretation of State Constitutional Rights,
95 Harv.L.Rev. 1324, 1463 (1982); Galie, State Supreme
Courts, Judicial Federalism and the Other Constitutions, 71
Judicature 100, 107–08 (Aug.–Sept. 1987).



Like many other state courts, this Court has been unwilling
to abandon all scrutiny of economic regulation. In State Tax
Comm'n v. Department of Fin., 576 P.2d 1297 (Utah 1978),
we reviewed a tax on the Worker's Compensation Insurance
Fund and found that the discriminations it made between
those similarly situated could not be justified under an equal
protection analysis. In Malan v. Lewis, 693 P.2d 661 (Utah
1984), we applied article I, section 24 to strike down an
automobile guest statute after an extensive analysis of how
poorly the statute accomplished the legislative objectives.
*890  In Weber Basin Homebuilders Ass'n v. Roy City, 26



Utah 2d 215, 487 P.2d 866 (1971), we struck down a building
permit fee ordinance which placed what was judged to be an
unreasonably disproportionate burden on new homeowners.
And we invalidated discriminatory Sunday closing laws in
Dodge Town, Inc. v. Romney, 25 Utah 2d 267, 480 P.2d
461 (1971), and Gronlund v. Salt Lake City, 113 Utah 284,
194 P.2d 464 (1948). Cf. Berry v. Beech Aircraft Corp., 717
P.2d 670 (Utah 1985) (products liability statute of repose
struck down as violative of our open courts provision). These
cases exemplify our approach to the review of economic
regulations.



[9]  We do not purport today to settle definitively the
question of the degree of congruence between the standards
of review required by article I, section 24 and the federal
equal protection clause. However, our past decisions and
analogous rulings from other states demonstrate that in the
area of economic regulation, the standard of scrutiny applied
under article I, section 24 will always meet or exceed that
mandated by the fourteenth amendment as it is presently
being interpreted by the federal courts. Therefore, we need
only determine whether the ordinances in question satisfy
article I, section 24. If so, they will pass federal muster.



As noted above, the stated test to be applied under article
I, section 24 is whether the classification of those subject
to the legislation is a reasonable one and bears a reasonable
relationship to the achievement of a legitimate legislative
purpose. See Malan v. Lewis, 693 P.2d at 670. In responding
to Mountain Fuel's argument that the City's utility license tax
violates that standard, we first examine the reasonableness
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of the classification itself; we then assess the relationship
between the classification and the legislative objective.



[10]  On its face, there is nothing obviously unreasonable
about the classification. The tax applies to all suppliers of
natural gas, electricity, and telephone service, whether or not
they are public utilities. Treating these suppliers as a class is
not in the abstract a discrimination “with no rational basis.”
Mountain States Legal Found. v. Public Serv. Comm'n, 636
P.2d 1047, 1055 (Utah 1981) (applying statute prohibiting
preferential classification of utility customers). In addition,
the basis on which the class is defined is not one that could
be labeled impermissible, such as race.



Moving on to the reasonableness of the relationship of the
classification to legitimate legislative objectives, the City
advances two purposes for the ordinances which it contends
are legitimate. The first is to raise revenue. The undisputed
evidence shows that the license taxes collected from the
gas, electricity, and telephone service suppliers covered
by the ordinances, including Mountain Fuel, comprised
approximately 20 percent of the City's total revenues during
the period at issue. These revenues were used to provide
police and fire protection, street maintenance, and other vital
municipal services for all individuals and businesses in the
city.



[11]  A second and related purpose claimed for the ordinance
is that it advances the City's policy determination to raise
revenue in such a fashion as to spread the tax-paying burden
in a more fair and uniform manner than had previously
been the case. The City has available only a few statutorily
authorized means of raising revenue and relies heavily on
the property tax. As the state capital, Salt Lake City houses
many institutions that are exempt from property taxes because
of their status as governmental, religious, or charitable
organizations. See, e.g., Utah County v. Intermountain Health



Care, Inc., 709 P.2d 265 (Utah 1985); Utah Const. art. XIII,
§ 2. Yet these institutions receive all municipal services,
including police and fire protection. The City has concluded
that this state of affairs is inequitable. By imposing the
licensing tax indirectly on all users of telephone, electric,
and gas service, the City is able to reach those not otherwise
subject to other City taxes and thereby spread more broadly
the financial burden of providing City services. We conclude
that both declared purposes of the ordinances *891  are
plainly legitimate governmental objectives.



The next question is whether the City chose a permissible
means to achieve its legitimate ends. Mountain Fuel's main
contention is that the license tax is not a reasonable means
of attaining those objectives because it unjustifiably imposes
a substantial competitive burden on gas and electricity
suppliers without imposing comparable burdens on similarly
situated suppliers of firewood, coal, and other alternative
heating fuels. We cannot agree.



[12]  First, even considering the record facts in a light most



favorable to Mountain Fuel, 5  we cannot say that the tax
unduly burdens suppliers of gas and electricity as sources
of energy for heating. The undisputed evidence is that the
rate of Mountain Fuel's return on its investment is set by the



Public Service Commission 6  and that even though the tax
is passed directly through to consumers, the overwhelming
majority of heating fuel consumers have continued to rely
on natural gas or electricity rather than switching to any
of the competing alternative fuels. It is also evident that
Mountain Fuel encounters relatively little administrative cost
in collecting the tax because it already has in place a system
for collecting other taxes from its customers.



[13]  Second, the City's undisputed evidence shows that
it would be economically inefficient and administratively
cumbersome to track down every supplier of firewood, coal,
or bottled gas sold for use within the city and attempt to collect
from each such supplier a tax based on revenues earned from
customers within the city. This evidence is sufficient to justify
the City's decision not to include small-scale fuel suppliers in
the taxed class. The City is not to be denied the most effective
means of raising needed revenues unless that means imposes
an unreasonable burden on the affected parties. See Thompson
v. Salt Lake City Corp., 724 P.2d 958, 959 (Utah 1986). We
agree with the court below that as a matter of law, the City has
chosen a reasonable means to achieve legitimate legislative
ends. Mountain Fuel's challenge to the ordinances under the
uniformity provisions of the Utah Code and Utah Constitution
and under the equal protection clause of the federal fourteenth
amendment is therefore rejected.



Mountain Fuel makes another argument: that the tax should
be characterized as an income or sales tax. There is no reason
to give extended treatment to this claim; it is without merit.
And our disposition of the other points makes it unnecessary
to reach the City's res judicata argument.



The grant of summary judgment for Salt Lake City is
affirmed. Costs are awarded to Salt Lake City.
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HALL, C.J., STEWART, Associate C.J., and DURHAM, J.,
concur.



HOWE, Justice (concurring):
While I concur in much of the majority opinion, I rest my
concurrence on our decision in Mountain States Tel. & Tel.
Co. v. Ogden City, 26 Utah 2d 190, 487 P.2d 849 (1971),
a case not cited by the majority, where we held that for
purposes of taxation a telephone company, a gas company,
and a power company, which are monopolies regulated by the
Utah Public Service Commission, comprise a distinct class
of businesses within the public utility field. We concluded
that an ordinance which was substantially similar to the
ordinance in question in the instant case was reasonable and
not discriminatory. See also Mountain States Tel. & Tel. Co.
v. Salt Lake City, 596 P.2d 649 (Utah 1979). These cases
are in accord with solid precedential authority of the United
States Supreme Court in taxation cases, such as Lehnhausen
v. Lake Shore Auto Parts Co., 410 U.S. 356, 93 S.Ct. 1001,



35 L.Ed.2d 351 (1973) (upholding a provision of the Illinois
Constitution which exempts from personal property taxes
all personal property owned by individuals but retains such
taxes as to *892  personal property owned by corporations
or other “non-individuals”); New York Rapid Transit Corp.
v. City of New York, 303 U.S. 573, 58 S.Ct. 721, 82 L.Ed.
1024 (1938)-(upholding an ordinance levying an excise tax
on every utility but not on other business units); and Heisler
v. Thomas Colliery Co., 260 U.S. 245, 43 S.Ct. 83, 67 L.Ed.
237 (1922) (upholding a statute taxing anthracite coal but not
bituminous coal).



As to the complaint of the plaintiff that the ordinance in
question does not tax other suppliers of fuel such as coal and
wood which compete with the plaintiff, those suppliers do not
escape taxation. They, too, are subject to the license tax of
Salt Lake City, but they are classified and taxed differently
from public utility monopolies.



All Citations



752 P.2d 884



Footnotes
1 The ordinances were amended several times during the period covered by the ten cases consolidated here. At the time



the last of the cases was filed in December of 1983, the ordinances read as follows:
Section 20–3–14: (1) There is hereby levied upon the business of every person or company engaged in business in
Salt Lake City, Utah, of supplying telephone, gas or electric energy service as public utilities, an annual license tax
equal to four percentum of the gross revenue derived from the sale and use of the services of said utilities delivered
from and after July 1, 1980, within the corporate limits of Salt Lake City, said fee being in addition to the two percent
franchise fee.
(2) Definitions:
(a) Gross revenue. “Gross revenue” as used herein, shall be construed to mean the revenue derived from the sale
and use of public utility services within Salt Lake City, provided that “gross revenue” as applied to the telephone
utility shall be construed to mean basic local exchange services revenue.
(b) Basic local exchange service revenue. “Basic local exchange service revenue” as used herein shall
mean revenues received from the furnishing of telecommunications within Salt Lake City and access to the
telecommunications network to either business, residential or other customers whether on a flat rate or measured
basis, by means of an access line. Basic local exchange service revenues shall not include revenues obtained by
the telephone public utility company from the provision of terminal telephone equipment services (such as basic
telephone sets, private branch exchanges and key telephone systems), or from other telephone equipment which is
obtainable from both the telephone company and other suppliers.
(c) Public utility services. “Public utility services” as used herein shall mean the sale and use of electric power and
energy, natural gas and basic local exchange telephone service.
(3) Remittance Date. Within forty-five days after the end of each month in a calendar year, the public utility taxed
hereunder shall file with the city treasurer of Salt Lake City a report of its gross revenue derived from the sale and use
of public utility service in Salt Lake City as defined herein, together with a computation of the tax levied hereunder
against the utility. Coincidental with the filing of such report, the utility shall pay to the city treasurer the amount of
the tax due for that calendar month subject to said report.
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Section 20–3–14.1: (1) There is hereby levied upon the business of every person or company engaged in the
business in Salt Lake City, Utah, of supplying basic local exchange telephone service, as defined in Section 20–3–
14 of the Revised Ordinances of Salt Lake City, Utah, natural gas or electric energy service in competition with public
utilities, a[n] annual license tax equal to four percentum of the gross revenue derived from the sale and use of such
competitive services sold, used or delivered within the corporate limits of Salt Lake City, after November 1, 1977.



(2) Definitions. In Competition With Public Utilities. “In competition with public utilities” shall mean to trade in products
or services within the same market as a public utility taxed under section 14 of this chapter.



(3) Remuneration Date. Within forty-five days after the end of each month in a calendar year, any business taxed
hereunder shall file with the city treasurer of Salt Lake City a report of its gross revenue derived from the sale
and use of services specified hereunder rendered in competition with public utilities in Salt Lake City, together with
a computation of the tax levied hereunder against such business. Coincidental with the filing of such report, the
business shall pay to the city treasurer the amount of the tax due for the calendar month which is the subject of
the said report.



2 [Cities] may raise revenue by levying and collecting a license fee or tax on any business within the limits of the city,
and regulate the same by ordinance; provided, that no Utah city or town shall collect a license fee or tax hereunder
from any solicitor or salesman who solicits, obtains orders for or sells goods in such city or town solely for resale; and
no enumeration of powers of cities contained in this chapter, shall be deemed to limit or restrict the general grant of
authority hereby conferred. All such license fees and taxes shall be uniform in respect to the class upon which they
are imposed.
Utah Code Ann. § 10–8–80 (1986) (emphasis added).



3 When legislative classifications affect fundamental liberties or involve suspect classes, the standard of review under
the federal constitution is one of strict scrutiny requiring a showing of a compelling governmental interest. See L. Tribe,
American Constitutional Law ch. 16, § 6 (1978). Although we have not expressly addressed the question under the state
constitution, at least one judge has indicated that a strict scrutiny test would be appropriate under article I, section 24.
See Allen v. Trueman, 100 Utah 36, 57–58, 110 P.2d 355, 365 (1941) (Wolfe, J., concurring).



4 The federal due process and equal protection clauses are treated as substantively imposing the same standard of review.
Thus, under either provision, economic regulations are tested under the rational relationship rule. Nowak, Rotunda &
Young, Constitutional Law ch. 16, § 1, at 585–86 (2d ed. 1983).



5 In reviewing a grant of summary judgment, we construe the facts in favor of the party opposing the motion. Payne v.
Myers, 743 P.2d 186, 187–88 (Utah 1987).



6 See Utah Dep't of Business Regulation v. Public Serv. Comm'n, 720 P.2d 420, 420–22 (Utah 1986).
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83 S.Ct. 328
Supreme Court of the United States



NATIONAL ASSOCIATION
FOR the ADVANCEMENT OF



COLORED PEOPLE, etc., Petitioner,
v.



Robert Y. BUTTON, Attorney
General of Virginia, et al.



No. 5.
|



Reargued Oct. 9, 1962.
|



Decided Jan. 14, 1963.



The National Association for the Advancement of Colored
People brought suit against the Attorney General of Virginia
and others for a declaration that certain Virginia statutes
are unconstitutional. The Circuit Court for the City of
Richmond entered a decree adverse to the NAACP, and it
appealed. The Supreme Court of Appeals of Virginia, 202
Va. 142, 116 S.E.2d 55, affirmed the decree in part, and
the NAACP brought certiorari. The United States Supreme
Court, Mr. Justice Brennan, held that the activities of
the NAACP, its affiliates, and legal staff are modes of
expression and association which are protected by the First
and Fourteenth Amendments, and which Virginia may not
prohibit under its power to regulate the legal profession and
improper solicitation of legal business, and that Virginia
statute, construed by Virginia Supreme Court of Appeals, as
proscribing any arrangement by which prospective litigants
are advised to seek assistance of particular attorneys and
making it a crime for a person to advise another that his
legal rights have been infringed and to refer him to particular
attorney or group of attorneys such as legal staff of Virginia
conference of NAACP for assistance violates freedoms of
First Amendment protected against state action by Fourteenth
Amendment.



Reversed.



Mr. Justice White dissented in part; Mr. Justice Harlan, Mr.
Justice Clark, and Mr. Justice Stewart dissented.



West Headnotes (17)



[1] Federal Courts
Validity of state constitution or statutes



United States Supreme Court granted certiorari
to review holding that Virginia statute banning
improper solicitation of any legal or professional
business was applicable to NAACP and
constitutional. Acts Ex.Sess. Va.1956, c. 33.



7 Cases that cite this headnote



[2] Federal Courts
Review of state courts



Where party remitted to state courts by
federal district court elects to seek complete
and final adjudication of his rights in state
courts, reservation by federal district court of
jurisdiction is purely formal and does not impair
jurisdiction of United States Supreme Court to
review directly an otherwise final state court
judgment.



18 Cases that cite this headnote



[3] Federal Courts
Review of state courts



Where three-judge federal district court
retained jurisdiction of suits while authoritative
construction of Virginia statutes was sought in
Virginia courts, but plaintiff in Virginia circuit
court sought binding adjudication of all claims
and permanent injunction and declaratory relief
by making no reservation to disposition of entire
case by state courts and by coming to United
States Supreme Court directly on certiorari to
review judgment of Virginia Supreme Court of
Appeals, that judgment was final and case was
properly before United States Supreme Court. 28
U.S.C.A. § 2281.



32 Cases that cite this headnote



[4] Constitutional Law
First Amendment in General
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NAACP, which is engaged in activities curtailed
by Virginia statute proscribing any arrangement
by which prospective litigants are advised
to seek assistance of particular attorneys,
though a corporation, may assert on its own
behalf that statute abridges freedoms of First
Amendment, protected against state action by
Fourteenth Amendment, by infringing right
of NAACP and its members and lawyers
to associate to assist persons seeking legal
redress for infringements of their constitutionally
guaranteed and other rights, and NAACP also
has standing to assert corresponding rights of its
members. ActsEx.Sess.Va.1956, c. 33; U.S.C.A.
Const.Amends. 1, 14.



347 Cases that cite this headnote



[5] Constitutional Law
Freedom of Association



Constitutional Law
Solicitation



Activities of NAACP, its affiliates, and legal
staff are modes of expression and association
which are protected by First and Fourteenth
Amendments, and which Virginia may not
prohibit under its power to regulate legal
profession as improper solicitation of legal
business in violation of Virginia statute and
canons of professional ethics. Acts Ex.Sess.
Va.1956, c. 33; U.S.C.A.Const. Amends. 1, 14.



64 Cases that cite this headnote



[6] Constitutional Law
First Amendment in General



A state cannot foreclose exercise of
constitutional rights under First Amendment by
mere labels. U.S.C.A.Const. Amends. 1, 14.



26 Cases that cite this headnote



[7] Constitutional Law
Advocacy



Abstract discussion is not only species
of communication which First Amendment
protects, it also protects vigorous advocacy,



certainly of lawful ends, against governmental
intrusion.



87 Cases that cite this headnote



[8] Constitutional Law
First Amendment in General



Constitutional Law
Particular Issues and Applications



Constitutional Law
Speech, press, assembly, and petition



First and Fourteenth Amendments protect certain
forms of orderly group activity. U.S.C.A.Const.
Amends. 1, 14.



21 Cases that cite this headnote



[9] Federal Courts
State constitutions, statutes, regulations, and



ordinances



Construction of Virginia statute by Supreme
Court of Appeals of Virginia was binding
on United States Supreme Court, and words
of Supreme Court of Appeals of Virginia
were words of Virginia statute. Acts Ex.Sess.
Va.1956, c. 33.



4 Cases that cite this headnote



[10] Constitutional Law
Vagueness



Standards of permissible statutory vagueness are
strict in area of free expression guaranteed by
First Amendment. U.S.C.A.Const. Amends. 1,
14.



127 Cases that cite this headnote



[11] Attorney and Client
Constitutional and statutory provisions



Constitutional Law
Particular Issues and Applications



Decree of Supreme Court of Appeals of Virginia
declaring that Virginia statute proscribing any
arrangement by which prospective litigants
are advised to seek assistance of particular
attorneys was applicable to NAACP would be
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invalid if it prohibited privileged exercises of
First Amendment rights whether or not record
disclosed that NAACP engaged in privileged
conduct, for in appraising statute's inhibitory
effect on such rights United States Supreme
Court will not hesitate to take into account
possible applications of statute in other factual
contexts besides that in suit by NAACP.
Acts Ex.Sess. Va.1956, c. 33; U.S.C.A.Const.
Amends. 1, 14.



116 Cases that cite this headnote



[12] Constitutional Law
Narrowing, requirement of



Government may regulate in area of First
Amendment freedoms only with narrow
specificity. U.S.C.A.Const. Amends. 1, 14.



198 Cases that cite this headnote



[13] Attorney and Client
Advertising or soliciting



Champerty and Maintenance
Statutory provisions



Constitutional Law
Particular Issues and Applications



Virginia statute, construed by Virginia Supreme
Court of Appeals, as proscribing any
arrangement by which prospective litigants
are advised to seek assistance of particular
attorneys and making it crime for person to
advise another that his legal rights have been
infringed and to refer him to particular attorney
or group of attorneys such as legal staff of
Virginia conference of NAACP for assistance
violates freedoms of First Amendment protected
against state action by Fourteenth Amendment.
Acts Ex.Sess. Va. 1956, c. 33; U.S.C.A.Const.
Amends. 1, 14.



61 Cases that cite this headnote



[14] Constitutional Law
Strict or heightened scrutiny;  compelling



state interest



Only compelling state interest in regulation of
subject within state's constitutional power to



regulate can justify limiting First Amendment
freedoms. U.S.C.A.Const. Amends. 1, 14.



123 Cases that cite this headnote



[15] Constitutional Law
First Amendment in General



State may not, under guise of prohibiting
professional misconduct by attorneys, ignore
constitutional rights under First Amendment.
U.S.C.A.Const. Amend. 1.



8 Cases that cite this headnote



[16] Constitutional Law
Particular Issues and Applications



Interest of Virginia in regulating traditionally
illegal practices of barratry, maintenance, and
champerty does not justify prohibition of
activities of NAACP. U.S.C.A.Const. Amend. 1.



14 Cases that cite this headnote



[17] Constitutional Law
Freedom of Association



Constitutional Law
Political Rights and Discrimination



Constitutional Law
Freedom of Speech, Expression, and Press



First Amendment protects expression and
association without regard to race, creed, or
political or religious affiliation of members of
group which invokes its shield, or to truth,
popularity, or social utility of ideas and beliefs
which are offered. U.S.C.A.Const. Amends. 1,
14.



169 Cases that cite this headnote



Attorneys and Law Firms



**330  *417  Robert L. Carter, New York City, for
petitioner.



Henry T. Wickham, Richmond, Va., for respondents.
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Opinion



Mr. Justice BRENNAN delivered the opinion of the Court.



[1]  This case originated in companion suits by the National
Association for the Advancement of Colored People, Inc.
(NAACP), and the NAACP Legal Defense and Education
Fund, Inc. (Defense Fund), brought in 1957 in the United
States District Court for the Eastern District of Virginia. The
suits sought to restrain the enforcement of Chapters 31, 32,
33, 35 and 36 of the Virginia Acts of Assembly, 1956 Extra
Session, on the ground that the *418  statutes, as applied
to the activities of the plaintiffs, violated the Fourteenth
Amendment. A three-judge court convened pursuant to 28
U.S.C. s 2281, 28 U.S.C.A. s 2281, after hearing evidence
and making fact-findings, struck down Chapters 31, 32 and
35 but abstained from passing upon the validity of Chapters
33 and 36 pending an authoritative interpretation of these



statutes by the Virginia courts. 1  The complainants thereupon
petitioned in the Circuit Court of the City of Richmond to
declare Chapters 33 and 36 inapplicable to their activities, or,
if applicable, unconstitutional. The record in the Circuit Court
was that made before the three-judge court supplemented
by additional evidence. The Circuit Court held the chapters
to be both applicable and constitutional. The holding was
sustained by the Virginia Supreme Court of Appeals as
to Chapter 33, but reversed as to Chapter 36, which was



held unconstitutional under both state and federal law. 2



Thereupon the Defense Fund returned to the Federal District
Court, where its case is presently pending, while the NAACP
filed the instant petition. We granted certiorari. 365 U.S. 842,



81 S.Ct. 803, 5 L.Ed.2d 807. 3  We heard argument in the
1961 Term *419  and ordered reargument this Term. 369
U.S. 833, 82 S.Ct. 863, 7 L.Ed.2d 841. Since no cross-petition
was filed to review the Supreme Court of Appeals' disposition
of Chapter 36, the only issue before us is the constitutionality
of Chapter 33 as applied to the activities of the NAACP.



There is no substantial dispute as to the facts; the dispute
centers about the constitutionality under the Fourteenth
Amendment of Chapter 33, as construed and applied by the
Virginia Supreme Court of Appeals to include NAACP's
activities within the statute's ban against **331  ‘the
improper solicitation of any legal or professional business.’



The NAACP was formed in 1909 and incorporated under
New York law as a nonprofit membership corporation in
1911. It maintains its headquarters in New York and presently



has some 1,000 active unincorporated branches throughout
the Nation. The corporation is licensed to do business in
Virginia, and has 89 branches there. The Virginia branches
are organized into the Virginia State Conference of NAACP
Branches (the Conference), an unincorporated association,
which in 1957 had some 13,500 members. The activities
of the Conference are financed jointly by the national
organization and the local branches from contributions
and membership dues. NAACP policy, binding upon local
branches and conferences, is set by the annual national
convention.



The basic aims and purposes of NAACP are to secure the
elimination of all racial barriers which deprive Negro citizens
of the privileges and burdens of equal citizenship rights in
the United States. To this end the Association engages in
extensive educational and lobbying activities. It also devotes
much of its funds and energies to an extensive *420
program of assisting certain kinds of litigation on behalf of
its declared purposes. For more than 10 years, the Virginia
Conference has concentrated upon financing litigation aimed
at ending racial segregation in the public schools of the
Commonwealth.



The Conference ordinarily will finance only cases in which
the assisted litigant retains an NAACP staff lawyer to



represent him. 4  The Conference maintains a legal staff of
15 attorneys, all of whom are Negroes and members of the
NAACP. The staff is elected at the Conference's annual
convention. Each legal staff member must agree to abide by
the policies of the NAACP, which, insofar as they pertain to
professional services, limit the kinds of litigation which the
NAACP will assist. Thus the NAACP will not underwrite
ordinary damages actions, criminal actions in which the
defendant raises no question of possible racial discrimination,
or suits in which the plaintiff seeks separate but equal rather
than fully desegregated public school facilities. The staff
decides whether a litigant, who may or may not be an NAACP
member, is entitled to NAACP assistance. The Conference
defrays all expenses of litigation in an assisted case, and
usually, although not always, pays each lawyer on the case a
per diem fee not to exceed $60, plus out-of-pocket expenses.
The assisted litigant receives no money from the Conference
or the staff lawyers. The staff member may not accept, from
the litigant or any other source, any other compensation
for his services in an NAACP-assisted case. None of the
staff receives a salary or retainer from the NAACP; the
per diem fee is paid only for professional services in a
particular case. This per diem payment is *421  smaller
than the compensation ordinarily received for equivalent
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private professional work. The actual conduct of assisted
litigation is under the control of the attorney, although the
NAACP continues to be concerned that the outcome of the
lawsuit should be consistent with NAACP's policies already
described. A client is free at any time to withdraw from an
action.



The members of the legal staff of the Virginia Conference
and other NAACP or Defense Fund lawyers called in by the
staff to assist are drawn into litigation in various ways. One
is for an aggrieved Negro to apply directly to the Conference
or the legal staff for assistance. His application is referred
to the Chairman of the legal staff. The Chairman, with
**332  the concurrence of the President of the Conference, is



authorized to agree to give legal assistance in an appropriate
case. In litigation involving public school segregation, the
procedure tends to be different. Typically, a local NAACP
branch will invite a member of the legal staff to explain to a
meeting of parents and children the legal steps necessary to
achieve desegregation. The staff member will bring printed
forms to the meeting authorizing him, and other NAACP
or Defense Fund attorneys of his designation, to represent
the signers in legal proceedings to achieve desegregation. On
occasion, blank forms have been signed by litigants, upon the
understanding that a member or members of the legal staff,
with or without assistance from other NAACP lawyers, or
from the Defense Fund, would handle the case. It is usual,
after obtaining authorizations, for the staff lawyer to bring
into the case the other staff members in the area where suit
is to be brought, and sometimes to bring in lawyers from the



national organization or the Defense Fund. 5  In effect, then,
the prospective *422  litigant retains not so much a particular
attorney as the ‘firm’ of NAACP and Defense Fund lawyers,
which has a corporate reputation for expertness in presenting
and arguing the difficult questions of law that frequently arise
in civil rights litigation.



These meetings are sometimes prompted by letters and
bulletins from the Conference urging active steps to fight
segregation. The Conference has on occasion distributed to
the local branches petitions for desegregation to be signed by
parents and filed with local school boards, and advised branch
officials to obtain, as petitioners, persons willing to ‘go all
the way’ in any possible litigation that may ensue. While
the Conference in these ways encourages the bringing of
lawsuits, the plaintiffs in particular actions, so far as appears,



make their own decisions to become such. 6



*423  Statutory regulation of unethical and nonprofessional
conduct by attorneys has been in force in Virginia since



1849. These provisions outlaw, inter alia, solicitation of legal
business in the form of ‘running’ or ‘capping.’ Prior to
1956, however, no attempt was made to proscribe under such
regulations the activities of the NAACP, which had been
carried on openly for many years in substantially the manner
described. In 1956, however, the legislature amended, by
the addition of Chapter 33, the provisions of the Virginia
Code forbidding solicitation of legal business by a ‘runner’
or ‘capper’ **333  to include, in the definition of ‘runner’
or ‘capper,’ an agent for an individual or organization which
retains a lawyer in connection with an action to which it is not



a party and in which it has no pecuniary right or liability. 7



**334  *424  The Virginia Supreme Court of Appeals held
that the chapter's purpose ‘was to strengthen the existing
statutes to further control the evils of solicitation of legal
business * * *.’ 202 Va., at 154, 116 S.E.2d, at 65. The
*425  court held that the activities of NAACP, the Virginia



Conference, the Defense Fund, and the lawyers furnished by
them, fell within, and could constitutionally be proscribed by,
the chapter's expanded definition of improper solicitation of
legal business, and also violated Canons 35 and 47 of the
American Bar Association's Canons of Professional Ethics,



which the court had *426  adopted in 1938. 8  Specifically the
court held that, under the expanded definition, such activities
on the part of NAACP, the Virginia Conference, and the
Defense Fund constituted ‘fomenting and soliciting legal
business in which they are not parties and have no pecuniary
right or liability, and which they channel to the enrichment of
certain lawyers employed by them, at no cost to the litigants
and over which the litigants have no control.’ 202 Va., at 155,
116 S.E.2d, at 66. Finally, the court restated the decree of
the Richmond Circuit Court. We have excerpted the pertinent



portion of the court's holding in the margin. 9



**335  *427  I.



[2]  [3]  A jurisdictional question must first be resolved:
whether the judgment below was ‘final’ within the meaning
of 28 U.S.C. s 1257, 28 U.S.C.A. s 1257. The three-judge
Federal District Court retained jurisdiction of this case while
an authoritative construction of Chapters 33 and 36 was
being sought in the Virginia courts. Cf. Chicago v. Fieldcrest
Dairies, Inc., 316 U.S. 168, 173, 62 S.Ct. 986, 988, 86 L.Ed.
1355. The question of our jurisdiction arises because, when
the case was last here, we observed that such abstention to
secure state court interpretation ‘does not, of course, involve
the abdication (by the District Court) of federal jurisdiction,
but only the postponement of its exercise * * *.’ Harrison





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960123818&pubNum=711&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_711_65&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_65


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960123818&pubNum=711&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_711_66&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_66


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960123818&pubNum=711&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_711_66&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_66


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1257&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1257&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942122073&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_988&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_988


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942122073&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_988&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_988


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942122073&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_988&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_988


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123771&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1030








National Ass'n for Advancement of Colored People v. Button, 371 U.S. 415 (1963)



83 S.Ct. 328, 9 L.Ed.2d 405



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 6



v. NAACP, 360 U.S. 167, 177, 79 S.Ct. 1025, 1030, 3
L.Ed.2d 1152. We meant simply that the District Court had
properly retained jurisdiction, since a party has the right to
return to the District Court, after obtaining the authoritative
state court construction for which the court abstained, for a
final determination of his claim. Where, however, the party
remitted to the state courts elects to seek a complete and
final adjudication of his rights in the state courts, the District
Court's reservation of jurisdiction is purely formal, and does
not impair our jurisdiction to review directly an otherwise
final state court judgment. Lassiter v. Northampton County
Bd. of Elections, 360 U.S. 45, 79 S.Ct. 985, 3 L.Ed.2d
1072. We think it clear that petitioner made such an *428
election in the instant case, by seeking from the Richmond
Circuit Court ‘a binding adjudication’ of all its claims and a
permanent injunction as well as declaratory relief, by making
no reservation to the disposition of the entire case by the state
courts, and by coming here directly on certiorari. Therefore,
the judgment of the Virginia Supreme Court of Appeals was
final, and the case is properly before us.



II.



[4]  Petitioner challenges the decision of the Supreme
Court of Appeals on many grounds. But we reach only
one: that Chapter 33 as construed and applied abridges the
freedoms of the First Amendment, protected against state



action by the Fourteenth. 10  More specifically, petitioner
claims that the chapter infringes the right of the NAACP
and its members and lawyers to associate for the purpose of
assisting persons who seek legal redress for infringements of
their constitutionally guaranteed and other rights. We think
petitioner may assert this right on its own behalf, because,
though a corporation, it is directly engaged in those activities,
claimed to be constitutionally protected, which the statute
would curtail. Cf. Grosjean v. American Press Co., 297 U.S.
233, 56 S.Ct. 444, 80 L.Ed. 660. We also think petitioner has
standing to assert the corresponding rights of its members.
See NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 458
—460, 78 S.Ct. 1163, 1169, 2 L.Ed.2d 1488; Bates v. City
of Little Rock, 361 U.S. 516, 523, n. 9, 80 S.Ct. 412, 416, 4
L.Ed.2d 480; Louisiana ex rel. Gremillion v. NAACP, 366
U.S. 293, 296, 81 S.Ct. 1333, 1335, 6 L.Ed.2d 301.



[5]  We reverse the judgment of the Virginia Supreme Court
of Appeals. We hold that the activities of the NAACP, its
affiliates and legal staff shown on this record are modes of
expression and association protected by the First and *429



Fourteenth Amendments which Virginia may not prohibit,
under its power to regulate the legal profession, as improper
solicitation of legal businessviolative **336  of Chapter 33



and the Canons of Professional Ethics. 11



A.



[6]  [7]  We meet at the outset the contention that
‘solicitation’ is wholly outside the area of freedoms protected
by the First Amendment. To this contention there are two
answers. The first is that a State cannot foreclose the exercise
of constitutional rights by mere labels. The second is that
abstract discussion is not the only species of communication
which the Constitution protects; the First Amendment also
protects vigorous advocacy, certainly of lawful ends, against
governmental intrusion. Thomas v. Collins, 323 U.S. 516,
537, 65 S.Ct. 315, 325, 89 L.Ed. 430; Herndon v. Lowry,
301 U.S. 242, 259—264, 57 S.Ct. 732, 739—742, 81 L.Ed.
1066. Cf. Cantwell v. Connecticut, 310 U.S. 296, 60 S.Ct.
900, 84 L.Ed. 1213; Stromberg v. California, 283 U.S.
359, 369, 51 S.Ct. 532, 535, 75 L.Ed. 1117; Terminiello
v. Chicago, 337 U.S. 1, 4, 69 S.Ct. 894, 895, 93 L.Ed.
1131. In the context of NAACP objectives, litigation is not
a technique of resolving private differences; it is a means for
achieving the lawful objectives of equality of treatment by
all government, federal, state and local, for the members of
the Negro community in this country. It is thus a form of
political expression. Groups which find themselves unable
to achieve their objectives through the ballot frequently turn



to the courts. 12  Just as it was true of the *430  opponents



of New Deal legislation during the 1930's, 13  for example,
no less is it true of the Negro minority today. And under
the conditions of modern government, litigation may well be
the sole practicable avenue open to a minority to petition for
redress of grievances.



[8]  We need not, in order to find constitutional protection for
the kind of cooperative, organizational activity disclosed by
this record, whereby Negroes seek through lawful means to
achieve legitimate political ends, subsume such activity under
a narrow, literal conception of freedom of speech, petition
or assembly. For there is no longer any doubt that the First
and Fourteenth Amendments protect certain forms of orderly
group activity. Thus we have affirmed the right ‘to engage
in association for the advancement of beliefs and ideas.’
NAACP v. Alabama, ex rel. Patterson, supra, 357 U.S. at 460,
78 S.Ct. at 1170. We have deemed privileged, under certain
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circumstances, the efforts of a union official to organize
workers. Thomas v. Collins, supra. We have said that the
Sherman Act does not apply to certain concerted activities of
railroads ‘at least insofar as those activities comprised mere
solicitation of governmental action with respect to the passage
and enforcement of laws' because ‘such a construction of the
Sherman Act would raise important constitutional questions,’
specifically, First Amendment questions. **337  *431
Eastern R. Presidents Conference v. Noerr Motor Freight,
Inc., 365 U.S. 127, 138, 81 S.Ct. 523, 530, 5 L.Ed.2d 464.
And we have refused to countenance compelled disclosure of
a person's political associations in language closely applicable
to the instant case:
‘Our form of government is built on the premise that
every citizen shall have the right to engage in political
expression and association. This right was enshrined in the
First Amendment of the Bill of Rights. Exercise of these basic
freedoms in America has traditionally been through the media
of political associations. Any interference with the freedom
of a party is simultaneously an interference with the freedom
of its adherents. All political ideas cannot and should not
be channeled into the programs of our two major parties.
History has amply proved the virtue of political activity by
minority, dissident groups * * *.’ Sweezy v. New Hampshire,
354 U.S. 234, 250—251, 77 S.Ct. 1203, 1212, 1 L.Ed.2d 1311
(plurality opinion). Cf. De Jonge v. Oregon, 299 U.S. 353,
364—366, 57 S.Ct. 255, 260, 81 L.Ed. 278.



The NAACP is not a conventional political party; but the
litigation it assists, while serving to vindicate the legal
rights of members of the American Negro community, at
the same time and perhaps more importantly, makes possible
the distinctive contribution of a minority group to the ideas
and beliefs of our society. For such a group, association
for litigation may be the most effective form of political
association.



B.



[9]  Our concern is with the impact of enforcement of
Chapter 33 upon First Amendment freedoms. We start, of
course, from the decree of the Supreme Court of Appeals.
Although the action before it was one basically for declaratory
relief, that court not only expounded the purpose and reach
of the chapter but held concretely that certain of petitioner's
activities had, and certain others had not, *432  violated the
chapter. These activities had been explored in detail at the trial



and were spread out plainly on the record. We have no doubt
that the opinion of the Supreme Court of Appeals in the instant
case was intended as a full and authoritative construction
of Chapter 33 as applied in a detailed factual context. That
construction binds us. For us, the words of Virginia's highest
court are the words of the statute. Hebert v. Louisiana, 272
U.S. 312, 317, 47 S.Ct. 103, 104, 71 L.Ed. 270. We are not
left to speculate at large upon the possible implications of bare
statutory language.



[10]  [11]  [12]  But it does not follow that this Court
now has only a clear-cut task to decide whether the activities
of the petitioner deemed unlawful by the Supreme Court of
Appeals are constitutionally privileged. If the line drawn by
the decree between the permitted and prohibited activities of
the NAACP, its members and lawyers is an ambiguous one,
we will not presume that the statute curtails constitutionally
protected activity as little as possible. For standards of
permissible statutory vagueness are strict in the area of free
expression. See Smith v. California, 361 U.S. 147, 151, 80
S.Ct. 215, 217, 4 L.Ed.2d 205; Winters v. New York, 333
U.S. 507, 509—510, 517—518, 68 S.Ct. 665, 667, 671, 92
L.Ed. 840; Herndon v. Lowry, 301 U.S. 242, 57 S.Ct. 732,
81 L.Ed. 1066; Stromberg v. California, 283 U.S. 359, 51
S.Ct. 532, 75 L.Ed. 1117; United States v. C.I.O., 335 U.S.
106, 142, 68 S.Ct. 1349, 1367, 92 L.Ed. 1849 (Rutledge, J.,
concurring). Furthermore, the instant decree may be invalid
if it prohibits privileged exercises of First Amendment rights
whether or not the record discloses that the petitioner has
engaged in privileged conduct. For in appraising a statute's
inhibitory effect upon such rights, this Court has not hesitated
to take into account possible applications **338  of the
statute in other factual contexts besides that at bar. Thornhill
v. Alabama, 310 U.S. 88, 97—98, 60 S.Ct. 736, 741—742,
84 L.Ed. 1093; Winters v. New York, supra, 333 U.S. at 518
—520, 68 S.Ct. at 671—672. Cf. Staub v. City of Baxley,
355 U.S. 313, 78 S.Ct. 277, 2 L.Ed.2d 302. It makes no
difference that the instant case was not a criminal prosecution
and not based on a refusal to comply with a licensing
requirement. The *433  objectionable quality of vagueness
and overbreadth does not depend upon absence of fair notice
to a criminally accused or upon unchanneled delegation of
legislative powers, but upon the danger of tolerating, in the
area of First Amendment freedoms, the existence of a penal



statute susceptible of sweeping and improper application. 14



Cf. Marcus v. Search Warrant, 367 U.S. 717, 733, 81 S.Ct.
1708, 1717, 6 L.Ed.2d 1127. These freedoms are delicate and
vulnerable, as well as supremely precious in our society. The
threat of sanctions may deter their exercise almost as potently
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83 S.Ct. 328, 9 L.Ed.2d 405
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as the actual application of sanctions. Cf. Smith v. California,
supra, 361 U.S. at 151—154, 80 S.Ct. at 217—219; Speiser
v. Randall, 357 U.S. 513, 526, 78 S.Ct. 1332, 1342, 2 L.Ed.2d
1460. Because First Amendment freedoms need breathing
space to survive, government may regulate in the area only
with narrow specificity. Cantwell v. Connecticut, 310 U.S.
296, 311, 60 S.Ct. 900, 906, 84 L.Ed. 1213.



We read the decree of the Virginia Supreme Court of
Appeals in the instant case as proscribing any arrangement by
which prospective litigants are advised to seek the assistance
of particular attorneys. No narrower reading is plausible.
We cannot accept the reading suggested on behalf of the
Attorney General of Virginia on the second oral argument
that the Supreme Court of Appeals construed Chapter 33
as proscribing control only of the actual litigation by the
NAACP after it is instituted. In the first place, upon a record
devoid of any evidence of interference by the NAACP in
the actual conduct of litigation, or neglect or harassment
of clients, the court nevertheless held that petitioner, its
members, agents and staff attorneys had practiced criminal
solicitation. Thus, simple referral to or recommendation of a
lawyer may be solicitation within the meaning of Chapter 33.
In the second place, the decree does not seem to rest on the fact
*434  that the attorneys were organized as a staff and paid by



petitioner. The decree expressly forbids solicitation on behalf
of ‘any particular attorneys' in addition to attorneys retained
or compensated by the NAACP. In the third place, although
Chapter 33 purports to prohibit only solicitation by attorneys
or their ‘agents,’ it defines agent broadly as anyone who
‘represents' another in his dealings with a third person. Since
the statute appears to depart from the common-law concept
of the agency relationship and since the Virginia court did not
clarify the statutory definition, we cannot say that it will not
be applied with the broad sweep which the statutory language
imports.



We conclude that under Chapter 33, as authoritatively
construed by the Supreme Court of Appeals, a person who
advises another that his legal rights have been infringed and
refers him to a particular attorney or group of attorneys
(for example, to the Virginia Conference's legal staff) for
assistance has committed a crime, as has the attorney who
knowingly renders assistance under such circumstances.
There thus inheres in the statute the gravest danger of
smothering all discussion looking to the eventual institution
of litigation on behalf of the rights of members of an
unpopular minority. Lawyers on the legal staff or even mere
NAACP members or sympathizers would understandably



hesitate, at an NAACP meeting or on any **339  other
occasion, to do what the decree purports to allow, namely,
acquaint ‘persons with what they believe to be their legal
rights and * * * (advise) them to assert their rights by
commencing or further prosecuting a suit * * *.’ For if
the lawyers, members of sympathizers also appeared in
or had any connection with any litigation supported with
NAACP funds contributed under the provision of the decree
by which the NAACP is not prohibited ‘from contributing
money to persons to assist them in commencing or further
prosecuting such *435  suits,’ they plainly would risk (if
lawyers disbarment proceedings and, lawyers and nonlawyers
alike, criminal prosecution for the offense of ‘solicitation,’
to which the Virginia court gave so broad and uncertain a
meaning. It makes no difference whether such prosecutions
or proceedings would actually be commenced. It is enough
that a vague and broad statute lends itself to selective
enforcement against unpopular causes. We cannot close our
eyes to the fact that the militant Negro civil rights movement
has engendered the intense resentment and opposition of



the politically dominant white community of Virginia; 15



litigation assisted by the NAACP has been bitterly fought. 16



In such circumstances, **340  a statute *436  broadly
curtailing group activity leading to litigation may easily
become a weapon of oppression, however evenhanded its
terms appear. Its mere existence could well freeze out of
existence all such activity on behalf of the civil rights of
Negro citizens.



*437  It is apparent, therefore, that Chapter 33 as construed
limits First Amendment freedoms. As this Court said in
Thomas v. Collins, 323 U.S. 516, 537, 65 S.Ct. 315,
326, 89 L.Ed. 430, “Free trade in ideas' means free trade
in the opportunity to persuade to action, not merely to
describe facts.' Thomas was convicted for delivering a
speech in connection with an impending union election under
National Labor Relations Board auspices, without having
first registered as a ‘labor organizer.’ He urged workers
to exercise their rights under the National Labor Relations
Act and join the union he represented. This Court held
that the registration requirement as applied to his activities
was constitutionally invalid. In the instant case, members
of the NAACP urged Negroes aggrieved by the allegedly
unconstitutional segregation of public schools in Virginia
to exercise their legal rights and to retain members of the
Association's legal staff. Like Thomas, the Association and its
members were advocating lawful means of vindicating legal
rights.
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[13]  We hold that Chapter 33 as construed violates
the Fourteenth Amendment by unduly inhibiting protected
freedoms of expression and association. In so holding, we
reject two further contentions of respondents. The first is
that the Virginia Supreme Court of Appeals has guaranteed
free expression by expressly confirming petitioner's right to
continue its advocacy of civil-rights litigation. But in light
of the whole decree of the court, the guarantee is of purely
speculative value. As construed by the Court, Chapter 33, at
least potentially, prohibits every *438  cooperative activity
that would make advocacy of litigation meaningful. If there is
an internal tension between proscription and protection in the
statute, we cannot assume that, in its subsequent enforcement,
ambiguities will be resolved in favor of adequate protection of
First Amendment rights. Broad prophylactic rules in the area
of free expression are suspect. See, e.g., Near v. Minnesota,
283 U.S. 697, 51 S.Ct. 625, 75 L.Ed. 1357; Shelton v. Tucker,
364 U.S. 479, 81 S.Ct. 247, 5 L.Ed.2d 231; Louisiana ex
rel. Gremillion v. NAACP, 366 U.S. 293, 81 S.Ct. 1333,
6 L.Ed.2d 301. Cf. Schneider v. Town of Irvington, 308
U.S. 147, 162, 60 S.Ct. 146, 151, 84 L.Ed. 155. Precision
of regulation must be the touchstone in an area so closely
touching our most precious freedoms.



C.



[14]  [15]  The second contention is that Virginia has a
subordinating interest in the regulation of the legal profession,
embodied in Chapter 33, which justifies limiting petitioner's
First Amendment rights. Specifically, Virginia contends
that the NAACP's activities in furtherance of litigation,
being ‘improper solicitation’ under the state statute, fall
within the traditional purview of **341  state regulation
of professional conduct. However, the State's attempt to
equate the activities of the NAACP and its lawyers with



common-law barratry, maintenance and champerty, 17  and
to outlaw them accordingly, cannot obscure the serious
encroachment worked by Chapter 33 upon protected
freedoms of expression. The decisions of this Court have
consistently held that only a compelling state interest in the
regulation of a subject within the State's constitutional power
to regulate can justify limiting First Amendment freedoms.
Thus it is no answer to the constitutional claims asserted by
petitioner to say, as the Virginia Supreme Court of Appeals
has said, that the *439  purpose of these regulations was
merely to insure high professional standards and not to curtail
free expression. For a State may not, under the guise of
prohibiting professional misconduct, ignore constitutional



rights. See Schware v. Board of Bar Examiners, 353 U.S.
232, 77 S.Ct. 752, 1 L.Ed.2d 796; Konigsberg v. State
Bar, 353 U.S. 252, 77 S.Ct. 722, 1 L.Ed.2d 810. Cf. In
re Sawyer, 360 U.S. 622, 79 S.Ct. 1376, 3 L.Ed.2d 1473.
In NAACP v. Alabama ex rel. Patterson, 357 U.S. 449,
461, 78 S.Ct. 1163, 1171, 2 L.Ed.2d 1488, we said, ‘In the
domain of these indispensable liberties, whether of speech,
press, or association, the decisions of this Court recognize
that abridgment of such rights, even though unintended,
may inevitably follow from varied forms of governmental
action.’ Later, in Bates v. Little Rock, 361 U.S. 516, 524, 80
S.Ct. 412, 417, 4 L.Ed.2d 480, we said, ‘(w)here there is a
significant encroachment upon personal liberty, the State may
prevail only upon showing a subordinating interest which is
compelling.’ Most recently, in Louisiana ex rel. Gremillion v.
NAACP, 366 U.S. 293, 297, 81 S.Ct. 1333, 1336, 6 L.Ed.2d
301, we reaffirmed this principle: ‘* * * regulatory measures
* * * no matter how sophisticated, cannot be employed in
purpose or in effect to stifle, penalize, or curb the exercise of
First Amendment rights.’



[16]  However valid may be Virginia's interest in regulating
the traditionally illegal practices of barratry, maintenance and
champerty, that interest does not justify the prohibition of
the NAACP activities disclosed by this record. Malicious
intent was of the essence of the common-law offenses of



fomenting or stirring up litigation. 18  And whatever may be
or may have been true of suits against *440  government
in other countries, the exercise in our own, as in this
case, of First Amendment rights to enforce constitutional
rights through litigation, as a matter of law, cannot be
deemed malicious. Even more modern, subtler regulations
of unprofessional conduct or interference with professional
relations, not involving malice, would not touch the activities
at bar; regulations which reflect hostility to stirring up
litigation have been aimed chiefly at those who urge recourse



to the courts for private gain, serving no public interest. 19



Hostility still exists to stirring *441  **342  up private
litigation where it promotes the use of legal machinery to



oppress: as, for example, to sow discord in a family; 20  to
expose infirmities in land titles, as by hunting up claims



of adverse possession; 21  to harass large companies through



a multiplicity of small claims; 22  or to oppress debtors as



by seeking out unsatisfied judgments. 23  For a member of
the bar to participate, directly or through intermediaries, in
such misuses of the legal process is conduct traditionally
condemned as injurious to the public. And beyond this, for a
lawyer to attempt to reap gain by urging another to engage in
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private litigation has also been condemned: that seems to be
the import of Canon 28, which the Virginia Supreme Court of



Appeals has adopted as one of its Rules. 24



Objection to the intervention of a lay intermediary, who may
control litigation or otherwise interfere with the rendering
of legal services in a confidential relationship, also derives
from the element of pecuniary gain. Fearful of dangers
thought to arise from that element, the courts of several
States have sustained regulations aimed *442  at these



activities. 25  **343  We intimate no view one way or the
other as to the merits of those decisions with respect to the
particular arrangements against which they are directed. It
is enough that the superficial resemblance in form between
those arrangements and that at bar cannot obscure the vital
fact that here the entire arrangement employs constitutionally
privileged means of expression to secure constitutionally



guaranteed civil rights. 26  There *443  has been no showing
of a serious danger here of professionally reprehensible
conflicts of interest which rules against solicitation frequently
seek to prevent. This is so partly because no monetary stakes
are involved, and so there is no danger that the attorney will
desert or subvert the paramount interests of his client to enrich
himself or an outside sponsor. And the aims and interests of
NAACP have not been shown to conflict with those of its
members and nonmember Negro litigants; compare NAACP
v. Alabama ex rel. Patterson, 357 U.S. 449, 459, 78 S.Ct.
1163, 1170, 2 L.Ed.2d 1488, where we said:
‘(the NAACP) and its members are in every practical sense
identical. The Association, which provides in its constitution
that '(a)ny person who is in accordance with (its) principles
and policies * * *‘ may become a member, is but the
medium through which its individual members seek to make
more effective the expression of their own views.’ See also
Harrison v. NAACP, 360 U.S. 167, 177, 79 S.Ct. 1025, 1030,
3 L.Ed.2d 1152.



Resort to the courts to seek vindication of constitutional
rights is a different matter from the oppressive, malicious, or
avaricious use of the legal process for purely private gain.
Lawsuits attacking racial discrimination, at least in Virginia,
are neither very profitable nor very popular. They are not an



object of general competition among Virginia lawyers; 27  the
problem is rather one of an apparent dearth of lawyers who are
willing to undertake such litigation. There has been neither
claim nor *444  proof that any assisted Negro litigants have
desired, but have been prevented from retaining, the services



of other counsel. We realize that an NAACP lawyer must
derive personal satisfaction from participation in litigation on
behalf of Negro rights, else he would hardly be inclined to
participate at the risk of financial sacrifice. But this would
not seem to be the kind of interest or motive which induces
criminal conduct.



We conclude that although the petitioner has amply
shown that its activities fall within the First Amendment's
protections, **344  the State has failed to advance any
substantial regulatory interest, in the form of substantive
evils flowing from petitioner's activities, which can justify
the broad prohibitions which it has imposed. Nothing that
this record shows as to the nature and purpose of NAACP
activities permits an inference of any injurious intervention in
or control of litigation which would constitutionally authorize
the application of Chapter 33 to those activities. A fortiori,
nothing in this record justifies the breadth and vagueness of
the Virginia Supreme Court of Appeals' decree.
[17]  A final observation is in order. Because our disposition



is rested on the First Amendment as absorbed in the
Fourteenth, we do not reach the considerations of race or
racial discrimination which are the predicate of petitioner's
challenge to the statute under the Equal Protection Clause.
That the petitioner happens to be engaged in activities of
expression and association on behalf of the rights of Negro
children to equal opportunity is constitutionally irrelevant to
the ground of our decision. The course of our decisions in the
First Amendment area makes plain that its protections would
apply as fully to those who would arouse our society against
the objectives of the petitioner. See, e.g., Near v. Minnesota,
283 U.S. 697, 51 S.Ct. 625, 75 L.Ed. 1357; Terminiello v.
Chicago, 337 U.S. 1, 69 S.Ct. 894, 93 L.Ed. 1131; Kunz v.
New York, 340 U.S. 290, 71 S.Ct. 312, 95 L.Ed. 280. For
the Constitution protects expression *445  and association
without regard to the race, creed, or political or religious
affiliation of the members of the group which invokes its
shield, or to the truth, popularity, or social utility of the ideas
and beliefs which are offered.



Reversed.



Mr. Justice DOUGLAS, concurring.



While I join the opinion of the Court, I add a few words.
This Virginia Act is not applied across the board to all
groups that use this method of obtaining and managing
litigation, but instead reflects a legislative purpose to penalize
the N.A.A.C.P. because it promotes desegregation of the
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races. Our decision in Brown v. Board of Education,
347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873, holding that
maintenance of public schools segregated by race violated
the Equal Protection Clause of the Fourteenth Amendment,
was announced May 17, 1954. The amendments to Virginia's
code, here in issue, were enacted in 1956. Arkansas, Florida,



Georgia, Mississippi, South Carolina, and Tennessee *  also
passed laws following our 1954 decision which brought
within their barratry statutes attorneys paid by an organization
such as the N.A.A.C.P. and representing litigants without
charge.



The bill, here involved, was one of five that Virginia enacted
‘as parts of the general plan of massive resistance to the
integration of schools of the state under the Supreme Court's
decrees.’ Those are the words of Judge Soper, writing for
the court in N.A.A.C.P. v. Patty, D.C., 159 F.Supp. 503,
515. He did not indulge in guesswork. He *446  reviewed
the various steps taken by Virginia to resist our Brown
decision, starting with the Report of the Gray Commission
on November 11, 1955. Id., at 512. He mentioned the
‘interposition resolution’ passed by the General Assembly
on February 1, 1956, the constitutional amendment made
to carry out the recommendation of the Report of the Gray
Commission, and the address of the Governor before the
General Assembly that enacted the five laws, including the
present one. Id., at 513—515. These are too lengthy to repeat
here. But **345  they make clear the purpose of the present
law—as clear a purpose to evade our prior decisions as was
the legislation in Lane v. Wilson, 307 U.S. 268, 59 S.Ct.
872, 83 L.Ed. 1281, another instance of a discriminatory
state law. The fact that the contrivance used is subtle and
indirect is not material to the question. ‘The Amendment
nullifies sophisticated as well as simple-minded modes of
discrimination.’ Id., at 275, 59 S.Ct. at 876. There we looked
to the origins of the state law and the setting in which it
operated to find its discriminatory nature. It is proper to do
the same here.



Discrimination also appears on the face of this Act. The line
drawn in s 54—78 is between an organization which has
‘no pecuniary right or liability’ in a judicial proceeding and
one that does. As we said in N.A.A.C.P. v. Alabama ex rel.
Patterson, 357 U.S. 449, 459, 78 S.Ct. 1163, 1170, 2 L.Ed.2d
1488, the N.A.A.C.P. and its members are ‘in every practical
sense identical. The Association * * * is but the medium
through which its individual members seek to make more
effective the expression of their own views.’ Under the statute
those who protect a ‘pecuniary right or liability’ against
unconstitutional invasions may indulge in ‘the solicitation *



* * of business for (an) attorney,’ while those who protect
other civil rights may not. This distinction helps make clear
the purpose of the legislation, which, as Judge Soper said, was
part of the program of ‘massive resistance’ against Brown v.
Board of Education, supra.



*447  Mr. Justice WHITE, concurring in part and dissenting
in part.



I agree that as construed by the Virginia Supreme Court,
Chapter 33 does not proscribe only the actual control of
litigation after its commencement, that it does forbid, under
threat of criminal punishment, advising the employment of
particular attorneys, and that as so construed the statute is
unconstitutional.



Nor may the statute be saved simply by saying it prohibits
only the ‘control’ of litigation by a lay entity, for it seems
to me that upon the record before us the finding of ‘control’
by the Virginia Supreme Court must rest to a great extent
upon an inference from the exercise of those very rights
which this Court or the Virginia Supreme Court, or both,
hold to be constitutionally protected: advising Negroes of
their constitutional rights, urging them to institute litigation
of a particular kind, recommending particular lawyers and
financing such litigation. Surely it is beyond the power of any
State to prevent the exercise of constitutional rights in the
name of preventing a lay entity from controlling litigation.
Consequently, I concur in the judgment of the Court, but not
in all of its opinion.



If we had before us, which we do not, a narrowly drawn
statute proscribing only the actual day-to-day management
and dictation of the tactics, strategy and conduct of litigation
by a lay entity such as the NAACP, the issue would be
considerably different, at least for me; for in my opinion
neither the practice of law by such an organization nor its
management of the litigation of its members or others is
constitutionally protected. Both practices are well within the
regulatory power of the State. In this regard I agree with my
Brother HARLAN.



It is not at all clear to me, however, that the opinion of
the majority would not also strike down such a narrowly
*448  drawn statute. To the extent that it would, I am in



disagreement. Certainly the NAACP, as I understand its
position before this Court, denied that it had managed or
controlled the litigation which it had urged its members or
others to bring, disclaimed and desire to do so and denied
any adverse effects upon its operations if lawyers representing
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clients in school desegregation or other litigation financed by
the NAACP represented only those clients and were under no
obligation to follow the dictates of the NAACP **346  in the
conduct of that litigation. I would avoid deciding a case not
before the Court.



Mr. Justice HARLAN, whom Mr. Justice CLARK and Mr.
Justice STEWART join, dissenting.



No member of this Court would disagree that the validity
of state action claimed to infringe rights assured by the
Fourteenth Amendment is to be judged by the same basic
constitutional standards whether or not racial problems are
involved. No worse setback could befall the great principles
established by Brown v. Board of Education, 347 U.S. 483,
74 S.Ct. 686, 98 L.Ed. 873, than to give fairminded persons
reason to think otherwise. With all respect, I believe that
the striking down of this Virginia statute cannot be squared
with accepted constitutional doctrine in the domain of state
regulatory power over the legal profession.



I.



At the outset the factual premises on which the Virginia
Supreme Court of Appeals upheld the application of Chapter
33 to the activities of the NAACP in the area of litigation, as
well as the scope of that court's holding, should be delineated.



First, the lawyers who participate in litigation sponsored by
petitioner are, almost without exception, members of the legal
staff of the NAACP Virginia State Conference. (It is, in fact,
against Conference policy to *449  give financial support
to litigation not handled by a staff lawyer.) As such, they
are selected by petitioner, are compensated by it for work in
litigation (whether or not petitioner is a party thereto), and so
long as they remain on the staff, are necessarily subject to its
directions. As the Court recognizes, it is incumbent on staff
members to agree to abide by NAACP policies.



Second, it is equally clear that the NAACP's directions, or
those of its officers and divisions, to staff lawyers cover many
subjects relating to the form and substance of litigation. Thus,
in 1950, it was resolved at a Board of Directors meeting that:
‘Pleadings in all educational cases—the prayer in the pleading
and proof be aimed at obtaining education on a non-
segregated basis and that no relief other than that will be
acceptable as such.



‘Further, that all lawyers operating under such rule will urge
their client and the branches of the Association involved to
insist on this final relief.’



The minutes of the meeting went on to state:



‘Mr. Weber inquired if this meant that
the branches would be prohibited from
starting equal facility cases and the
Special Counsel said it did.’



In 1955, a Southwide NAACP Conference issued directions
to all NAACP branches outlining the procedure for obtaining
desegregation of schools and indicating the point in the
procedure at which litigation should be brought and the matter
turned over to the ‘Legal Department.’ At approximately
the same time, the Executive Secretary of the Virginia State
Conference issued a directive urging that in view of the
possibility of an extended court fight, ‘discretion and care
should be exercised to secure petitioners who will—if need
be—go all the way.’



A report issued several years later, purporting to give an
‘up to date picture’ of action taken in Virginia by *450
petitioner stated: ‘Selection of suit sites reserved for legal
staff’; ‘State legal staff ready for action in selected areas';
and ‘The majority of our branches are willing to support legal
action or any other program leading to early desegregation
of schools that may be suggested by the National and State
Conference officers.’



In short, as these and other materials in the record show,
the form of pleading, the type of relief to be requested, and
**347  the proper timing of suits have to a considerable



extent, if not entirely, been determined by the Conference in
coordination with the national office.



Third, contrary to the conclusion of the Federal District Court
in the original federal proceeding, NAACP v. Patty, 159
F.Supp. 503, 508—509, the present record establishes that the
petitioner does a great deal more than to advocate litigation
and to wait for prospective litigants to come forward. In
several instances, especially in litigation touching racial
discrimination in public schools, specific directions were
given as to the types of prospective plaintiffs to be sought,
and staff lawyers brought blank forms to meetings for the
purpose of obtaining signatures authorizing the prosecution
of litigation in the name of the signer.





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954121869&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954121869&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958103276&pubNum=345&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_345_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_508


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958103276&pubNum=345&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_345_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_508








National Ass'n for Advancement of Colored People v. Button, 371 U.S. 415 (1963)



83 S.Ct. 328, 9 L.Ed.2d 405



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 13



Fourth, there is substantial evidence indicating that the
normal incidents of the attorney-client relationship were often
absent in litigation handled by staff lawyers and financed
by petitioner. Forms signed by prospective litigants have on
occasion not contained the name of the attorney authorized
to act. In many cases, whether or not the form contained
specific authorization to that effect, additional counsel have
been brought into the action by staff counsel. There were
several litigants who testified that at no time did they have
any personal dealings with the lawyers handling their cases
nor were they aware until long after the event that suits had
been filed in their names. This is not to suggest that the
petitioner *451  has been shown to have sought plaintiffs
under false pretenses or by inaccurate statements. But there
is no basis for concluding that these were isolated incidents,
or that petitioner's methods of operation have been such as to
render these happenings out of the ordinary.



On these factual premises, amply supported by the evidence,
the Virginia Supreme Court of Appeals held that petitioner
and those associated with it
‘solicit prospective litigants to authorize the filing of suits
by NAACP and Fund (Educational Defense Fund) lawyers,
who are paid by the Conference and controlled by NAACP
policies * * *’ (202 Va., at 159, 116 S.E.2d at 68—69),



and concluded that this conduct violated Chapter 33 as well
as Canons 35 and 47 of the Canons of Professional Ethics of
the American Bar Association, which had been adopted by
the Virginia courts more than 20 years ago.



At the same time the Virginia court demonstrated a
responsible awareness of two important limitations on the
State's power to regulate such conduct. The first of these is the
long-standing recognition, incorporated in the Canons, of the
different treatment to be accorded to those aiding the indigent
in prosecuting or defending against legal proceedings. The
second, which coupled with the first led the court to strike
down Chapter 36 (p. 330), is the constitutional right of any
person to express his views, to disseminate those views to
others, and to advocate action designed to achieve lawful
objectives, which in the present case are also constitutionally
due. Mindful of these limitations, the state court construed
Chapter 33 not to prohibit petitioner and those associated
with it from acquainting colored persons with what it
believes to be their rights, or from advising them to assert
those rights in legal proceedings, but only from ‘solicit(ing)
legal business for their attorneys or any *452  particular



attorneys.’ Further, the court determined that Chapter 33 did
not preclude petitioner from contributing money to persons
to assist them in prosecuting suits, if the suits ‘have not been
solicited by the appellants (the NAACP and Defense Fund)
or those associated with them, and channeled by them to their
attorneys or any other attorneys.’



In my opinion the litigation program of the NAACP, as
shown by this record, falls within an area of activity which a
State may constitutionally regulate. **348  (Whether it was
wise for Virginia to exercise that power in this instance is not,
of course, for us to say.) The Court's contrary conclusion rests
upon three basic lines of reasoning: (1) that in the context
of the racial problem the NAACP's litigating activities are
a form of political expression within the protection of the
First Amendment, as extended to the States by the Fourteenth;
(2) that no sufficiently compelling subordinating state interest
has been shown to justify Virginia's particular regulation of
these activities; and (3) that in any event Chapter 33 must fall
because of vagueness, in that as construed by the state court
the line between the permissible and impermissible under
the statute is so uncertain as potentially to work a stifling of
constitutionally protected rights. Each of these propositions
will be considered in turn.



II.



Freedom of expression embraces more than the right of an
individual to speak his mind. It includes also his right to
advocate and his right to join with his fellows in an effort to
make that advocacy effective. Thomas v. Collins, 323 U.S.
516, 65 S.Ct. 315, 89 L.Ed. 430; NAACP v. Alabama ex
rel. Patterson, 357 U.S. 449, 78 S.Ct. 1163, 2 L.Ed.2d 1488;
Bates v. Little Rock, 361 U.S. 516, 80 S.Ct. 412, 4 L.Ed.2d
480. And just as it includes the right jointly to petition the
legislature for redress of grievances, see *453  Eastern R.
Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S.
127, 137—138, 81 S.Ct. 523, 529—530, 5 L.Ed.2d 464, so
it must include the right to join together for purposes of
obtaining judicial redress. We have passed the point where
litigation is regarded as an evil that must be avoided if
some accommodation short of a lawsuit can possibly be
worked out. Litigation is often the desirable and orderly
way of resolving disputes of broad public significance,
and of obtaining vindication of fundamental rights. This is
particularly so in the sensitive area of racial relationships.



But to declare that litigation is a form of conduct that
may be associated with political expression does not resolve
this case. Neither the First Amendment nor the Fourteenth
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constitutes an absolute bar to government regulation in the
fields of free expression and association. This Court has
repeatedly held that certain forms of speech are outside the
scope of the protection of those Amendments, and that, in
addition, ‘general regulatory statutes, not intended to control
the content of speech but incidentally limiting its unfettered
exercise,’ are permissible ‘when they have been found



justified by subordinating valid governmental interests.' 1



The problem in each such case is to weigh the legitimate
interest of the State against the effect of the regulation on
individual rights.



An analogy may be drawn between the present case and the
rights of workingmen in labor disputes. At the heart of these
rights are those of a laborer or a labor representative to speak:
to inform the public of his disputes and to urge his fellow
workers to join together for mutual aid and protection. So
important are these particular rights that absent a clear and
present danger of the gravest evil, *454  the State not only
is without power to impose a blanket prohibition on their
exercise, Thornhill v. Alabama, 310 U.S. 88, 60 S.Ct. 736, 84
L.Ed. 1093, but also may not place any significant obstacle
in their path, Thomas v. Collins, 323 U.S. 516, 65 S.Ct. 315,
89 L.Ed. 430.



But as we move away from speech alone and into the sphere
of conduct— **349  even conduct associated with speech
or resulting from it—the area of legitimate governmental
interest expands. A regulation not directly suppressing speech
or peaceable assembly, but having some impact on the form or
manner of their exercise will be sustained if the regulation has
a reasonable relationship to a proper governmental objective
and does not unduly interfere with such individual rights.
Thus, although the State may not prohibit all informational
picketing, it may prevent mass picketing, Allen-Bradley
Local, etc. v. Wisconsin Employment Relations Board, 315
U.S. 740, 62 S.Ct. 820, 86 L.Ed. 1154, and picketing for an
unlawful objective, Giboney v. Empire Storage & Ice Co.,
336 U.S. 490, 69 S.Ct. 684, 93 L.Ed. 834. Although it may not
prevent advocacy of union membership, it can to some degree
inquire into and define the qualifications of those who solicit
funds from prospective members or who hold other positions



of responsibility. 2  A legislature may not wholly eliminate



the right of collective action by workingmen, 3  but it may
to a significant extent dictate the form their organization



shall take 4  and may limit the demands that the organization
may make on employers and others, see, e.g., International
Brotherhood of Electrical Workers, etc. v. National Labor



Relations Board, 341 U.S. 694, 705, 71 S.Ct. 954, 960, 95
L.Ed. 1299.



Turning to the present case, I think it evident that the basic
rights in issue are those of the petitioner's members *455
to associate, to discuss, and to advocate. Absent the gravest
danger to the community, these rights must remain free
from frontal attack or suppression, and the state court has
recognized this in striking down Chapter 36 and in carefully
limiting the impact of Chapter 33. But litigation, whether
or not associated with the attempt to vindicate constitutional
rights, is conduct; it is speech plus. Although the State
surely may not broadly prohibit individuals with a common
interest from joining together to petition a court for redress
of their grievances, it is equally certain that the State may
impose reasonable regulations limiting the permissible form
of litigation and the manner of legal representation within
its borders. Thus the State may, without violating protected
rights, restrict those undertaking to represent others in legal
proceedings to properly qualified practitioners. And it may
determine that a corporation or association does not itself
have standing to litigate the interests of its shareholders or
members—that only individuals with a direct interest of their
own may join to press their claims in its courts. Both kinds
of regulation are undeniably matters of legitimate concern to
the State and their possible impact on the rights of expression
and association is far too remote to cause any doubt as to their
validity.



So here, the question is whether the particular regulation of
conduct concerning litigation has a reasonable relation to
the furtherance of a proper state interest, and whether that
interest outweighs any foreseeable harm to the furtherance of
protected freedoms.



III.



The interest which Virginia has here asserted is that of
maintaining high professional standards among those who
practice law within its borders. This Court has consistently
recognized the broad range of judgments that a State may
properly make in regulating any profession. **350  *456
See, e.g., Dent v. West Virginia, 129 U.S. 114, 9 S.Ct.
231, 32 L.Ed. 623; Semler v. Oregon State Board of Dental
Examiners, 294 U.S. 608, 55 S.Ct. 570, 79 L.Ed. 1086;
Williamson v. Lee Optical Co., 348 U.S. 483, 75 S.Ct. 461,
99 L.Ed. 563. But the regulation of professional standards for
members of the bar comes to us with even deeper roots in
history and policy, since courts for centuries have possessed
disciplinary powers incident to the administration of justice.
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See Cohen v. Hurley, 366 U.S. 117, 123—124, 81 S.Ct. 954,
958, 6 L.Ed.2d 156; Konigsberg v. State Bar, 366 U.S. 36, 81
S.Ct. 997, 6 L.Ed.2d 105; Martin v. Walton, 368 U.S. 25, 82
S.Ct. 1, 7 L.Ed.2d 5.



The regulation before us has its origins in the long-
standing common-law prohibitions of champerty, barratry,
and maintenance, the closely related prohibitions in the
Canons of Ethics against solicitation and intervention by
a lay intermediary, and statutory provisions forbidding the



unauthorized practice of law. 5  The Court *457  recognizes
this formidable history, but puts it aside in the present case
on the grounds that there is here no element of malice or
of pecuniary gain, that the interests of the NAACP are not
to be regarded as substantially different from those of its
members, and that we are said to be dealing here with a matter
that transcends mere legal ethics—the securing of federally
guaranteed rights. But these distinctions are too facile. They
do not account for the full scope of the State's legitimate
interest in regulating professional conduct. For although these
professional standards may have been born in a desire to
curb malice and self-aggrandizement by those who would
use clients and the courts for their own pecuniary ends, they
have acquired a far broader significance during their long
development.



First, with regard to the claimed absence of the pecuniary
element, it cannot well be suggested that the attorneys here
are donating their services, since they are in fact compensated
for their work. Nor can it tenably be argued that petitioner's
litigating activities fall into the accepted category of aid to



indigent litigants. 6  The reference is presumably to the fact
that petitioner itself is a nonprofit organization not motivated
by desire for financial gain but by public interest **351
and to the fact that no monetary stakes are involved in the
litigation.



But a State's felt need for regulation of professional conduct
may reasonably extend beyond mere ‘ambulance chasing.’
In *458  People ex rel. Courtney v. Association of Real
Estate Tax-payers, 354 Ill. 102, 187 N.E. 823, a nonprofit
corporation was held in contempt for engaging in the
unauthorized practice of law. The Association was formed by
citizens desiring to mount an attack on the constitutionality of
certain tax rolls. Membership was solicited by the circulation
of blank forms authorizing employment of counsel on the
applicant's behalf and asking that property be listed for
litigation. The attorneys were selected, paid, and controlled



by the corporation, which made their services available to the



taxpayer members at no cost. 7



Similarly, several decisions have condemned the provision
of counsel for their members by nonprofit automobile clubs,
even in instances involving challenges to the validity of a
statute or ordinance. In re Maclub of America, Inc., 295 Mass.



45, 3 N.E.2d 272, 105 A.L.R. 1360; 8  People ex rel. Chicago
Bar Ass'n v. Chicago Motor Club, 362 Ill. 50, 199 N.E. 1; see
Opinion 8, Opinions of the Committee on Professional Ethics
and Grievances, American Bar Assn.



Of particular relevance here is a series of nationwide
adjudications culminating in 1958 in *459  In re Brotherhood
of Railroad Trainmen, 13 Ill.2d 391, 150 N.E.2d 163. That
was a proceeding, remarkably similar to the present one, for a
declaratory judgment that the activities of the Brotherhood in
assisting with the prosecution of it members' personal injury



claims under the Federal Employers' Liability Act 9  were
not inconsistent with a state law forbidding lay solicitation
of legal business. The court found that each lodge of the
Brotherhood appointed a member to file accident reports
with the central office, and these reports were sent by the
central office to a regional investigator, who, equipped with a
contract form for the purpose, would urge the injured member
to consult and employ one of the 16 regional attorneys
retained by the Brotherhood. The regional counsel offered his
services to the injured person on the basis of a contingent
fee, the amount of which was fixed by the Brotherhood. The
counsel themselves bore the costs of investigation and suit
and of operating the Union's legal aid department.



The Union argued that it was not motivated by any desire
for profit; that it had an interest commensurate with that
of its members in enforcement of the federal statute; and
that the advantage taken of injured parties by unscrupulous
claims adjustors made it essential to furnish economical
recourse to dependable legal assistance. The court ruled
against the Union on each of these points. It permitted the
organization to maintain an investigative staff, to advise
its members regarding their legal rights and to **352
recommend particular attorneys, but it required the Union
to stop fixing fees, to sever all financial connections with
counsel, and to cease the distribution of contract forms.



The practices of the Brotherhood, similar in so many respects
to those engaged in by the petitioner here, have *460  been
condemned by every state court which has considered them.
Petition of Committee on Rule 28 of the Cleveland Bar
Ass'n, 15 Ohio L.Abs. 106; In re O'Neill, 5 F.Supp. 465
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(D.C.E.D.N.Y.); Hildebrand v. State Bar, 36 Cal.2d 504, 225
P.2d 508; Doughty v. Grills, 37 Tenn.App. 63, 260 S.W.2d
379; and see Atchison, T. & S.F.R. Co. v. Jackson, 235
F.2d 390, 393 (C.A.10th Cir.). And for similar opinions on
related questions by bar association committees, see Opinion
A, Opinions of the Committee on Unauthorized Practice of
the Law, American Bar Assn., 36 A.B.A.J. 677; Opinion 773,
Committee on Professional Ethics, Assn. of the Bar of the
City of New York.



Underlying this impressive array of relevant precedent is
the widely shared conviction that avoidance of improper
pecuniary gain is not the only relevant factor in determining
standards of professional conduct. Running perhaps even
deeper is the desire of the profession, of courts, and
of legislatures to prevent any interference with the
uniquely personal relationship between lawyer and client
and to maintain untrammeled by outside influences the
responsibility which the lawyer owes to the courts he serves.



When an attorney is employed by an association or
corporation to represent individual litigants, two problems
arise, whether or not the association is organized for profit
and no matter how unimpeachable its motives. The lawyer
becomes subject to the control of a body that is not itself
a litigant and that, unlike the lawyers it employs, is not
subject to strict professional discipline as an officer of the
court. In addition, the lawyer necessarily finds himself with a
divided allegiance—to his employer and to his client—which
may prevent full compliance with his basic professional
obligations. The matter was well stated, in a different but
related context, by the New *461  York Court of Appeals
in In re Co-operative Law Co., 198 N.Y. 479, 483—484, 92
N.E. 15, 16, 32 L.R.A.,N.S., 55:



‘The relation of attorney and client is
that of master and servant in a limited
and dignified sense, and it involves the
highest trust and confidence. It cannot be
delegated without consent, and it cannot
exist between an attorney employed by
a corporation to practice law for it,
and a client of the corporation, for he
would be subject to the directions of the
corporation, and not to the directions of
the client.’



There has, to be sure, been professional criticism of certain



applications of these policies. 10  But the continued vitality



of the principles involved is beyond dispute, 11  and at this
writing it is hazardous at best to predict the direction of the
future. For us, however, any such debate is without relevance,
since it raises questions of social policy which have not been
delegated to this Court for decision. Our responsibility is
simply to determine the extent of the State's legitimate interest
and to decide whether the course adopted bears a sufficient
relation to that interest to fall within the bounds set by the
Constitution.



**353  Second, it is claimed that the interests of petitioner
and its members are sufficiently identical to eliminate any
‘serious danger’ of ‘professionally reprehensible conflicts of
interest.’ 371 U.S., p. 443, 83 S.Ct., p. 343. Support for this
claim is sought in our procedural holding in *462  NAACP v.
Alabama ex rel. Patterson, 357 U.S. 449, 458—459, 78 S.Ct.
1163, 1169—1170, 2 L.Ed.2d 1488. But from recognizing, as
in that case, that the NAACP has standing to assert the rights
of its members when it is a real party in interest, it is plainly
too large a jump to conclude that whenever individuals are
engaged in litigation involving claims that the organization
promotes, there cannot be any significant difference between
the interests of the individual and those of the group.



The NAACP may be no more than the sum of the efforts
and views infused in it by its members; but the totality
of the separate interests of the members and others whose
causes the petitioner champions, even in the field of race
relations, may far exceed in scope and variety that body's
views of policy, as embodied in litigating strategy and tactics.
Thus it may be in the interest of the Association in every
case to make a frontal attack on segregation, to press for an
immediate breaking down of racial barriers, and to sacrifice
minor points that may win a given case for the major points
that may win other cases too. But in a particular litigation, it
is not impossible that after authorizing action in his behalf, a
Negro parent, concerned that a continued frontal attack could
result in schools closed for years, might prefer to wait with
his fellows a longer time for good-faith efforts by the local
school board than is permitted by the centrally determined
policy of the NAACP. Or he might see a greater prospect of
success through discussions with local school authorities than
through the litigation deemed necessary by the Association.
The parent, of course, is free to withdraw his authorization,
but is his lawyer, retained and paid by petitioner and subject
to its directions on matters of policy, able to advise the parent
with that undivided allegiance that is the hallmark of the
attorney-client relation? I am afraid not.
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Indeed, the potential conflict in the present situation is
perhaps greater than those in the union, automobile club,
and some of the other cases discussed above, pp. 350
—352. *463  For here, the interests of the NAACP go
well beyond the providing of competent counsel for the
prosecution or defense of individual claims; they embrace
broadly fixed substantive policies that may well often deviate
from the immediate, or even long-range, desires of those
who choose to accept its offers of legal representations. This
serves to underscore the close interdependence between the
State's condemnation of solicitation and its prohibition of the
unauthorized practice of law by a lay organization.



Third, it is said that the practices involved here must stand
on a different footing because the litigation that petitioner
supports concerns the vindication of constitutionally



guaranteed rights. 12



**354  But surely state law is still the source of basic
regulation of the legal profession, whether an attorney is
pressing a federal or a state claim within its borders. See In re
Brotherhood of Railroad Trainmen, supra. The true question
is whether the State has taken action which unreasonably
obstructs the assertion of federal rights. Here, it cannot be
said that the underlying state policy is inevitably inconsistent
with federal interests. The State has sought to prohibit the
solicitation and sponsoring of litigation by those who have
no standing to initiate that litigation themselves and who
are not simply coming to the *464  assistance of indigent
litigants. Thus the state policy is not unrelated to the federal
rules of standing—the insistence that federal court litigants
be confined to those who can demonstrate a pressing personal
need for relief. See McCabe v. Atchison, T. & S.F.R. Co., 235
U.S. 151, 162, 35 S.Ct. 69, 71, 59 L.Ed. 169; Massachusetts
v. Mellon, 262 U.S. 447, 488, 43 S.Ct. 597, 601, 67 L.Ed.
1078; cf. Stark v. Wickard, 321 U.S. 288, 304—305, 64 S.Ct.
559, 568, 88 L.Ed. 733, and cases cited therein. This is a
requirement of substance as well as form. It recognizes that,
although litigation is not something to be avoided at all costs,
it should not be resorted to in undue haste, without any effort
at extrajudicial resolution, and that those lacking immediate
private need may make unnecessary broad attacks based on
inadequate records. Nor is the federal interest in impeding
precipitate resort to litigation diminished when that litigation
concerns constitutional issues; if anything, it is intensified.
United Public Workers v. Mitchell, 330 U.S. 75, 86—91, 67
S.Ct. 556, 562—565, 91 L.Ed. 754.



There remains to be considered on this branch of the
argument the question whether this particular exercise of
state regulatory power bears a sufficient relation to the
established and substantial interest of the State to overcome
whatever indirect impact this statute may have on rights of
free expression and association.



Chapter 33 as construed does no more than prohibit petitioner
and those associated with it from soliciting legal business
for its staff attorneys or, under a fair reading of the state
court's opinion and amounting to the same thing, for ‘outside’
attorneys who are subject to the Association's control in
the handling of litigation which it refers to them. See pp.
355—356, infra. Such prohibitions bear a strong and direct
relation to the area of legitimate state concern. In matters
of policy, involving the form, timing, and substance of
litigation, such attorneys are subject to the directions of
petitioner and not of those nominally their clients. Further,
the methods used to obtain litigants are not conducive to
encouraging the kind of attorney-client *465  relationships
which the State reasonably may demand. There inheres
in these arrangements, then, the potentialities of divided
allegiance and diluted responsibility which the State may
properly undertake to prevent.



The impact of such a prohibition on the rights of petitioner and
its members to free expression and association cannot well
be deemed so great as to require that it be struck down in the
face of this substantial state interest. The important function
of organizations like petitioner in vindicating constitutional
rights is not of course to be minimized, but that function is
not, in my opinion, substantially impaired by this statute. Of
cardinal importance, this regulatory enactment as construed
does not in any way suppress essembly, or advocacy of
litigation in general or in particular. Moreover, contrary to
the majority's suggestion, it does not, in my view, prevent
petitioner from recommending the services of attorneys who
are not subject to its directions and control. See pp. 352—356,
infra. And since petitioner may contribute to those who need
assistance, the prohibition should not significantly discourage
anyone with sufficient interest **355  from pressing his
claims in litigation or from joining with others similarly
situated to press those claims. It prevents only the solicitation
of business for attorneys subject to petitioner's control, and as
so limited, should be sustained.



IV.





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1914100593&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_71&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_71


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1914100593&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_71&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_71


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923120352&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_601&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_601


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923120352&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_601&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_601


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1923120352&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_601&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_601


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944117164&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_568&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_568


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944117164&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_568&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_568


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947117127&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_562


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947117127&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_562








National Ass'n for Advancement of Colored People v. Button, 371 U.S. 415 (1963)



83 S.Ct. 328, 9 L.Ed.2d 405



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 18



The Court's remaining line of reasoning is that Chapter 33
as construed (hereafter sometimes simply ‘the statute’) must
be struck down on the score of vagueness and ambiguity. I
think that this ‘vagueness' concept has no proper place in this
case and only serves to obsure rather than illuminate the true
questions presented.



The Court's finding of ambiguity rests on the premise that the
statute may prohibit mere recommendation of ‘any particular
attorney,’ whether or not a member of *466  the NAACP's
legal staff or otherwise subject to the Association's direction
and control. Proceeding from this premise the Court ends by
invalidating the entire statute on the basis that this alleged
vagueness too readily lends itself to the stifling of protected
activity.



The cardinal difficulty with this argument is that there
simply is no real uncertainty in the statute, as the state
court found, 202 Va., at 154, 116 S.E.2d, at 65, or in
that court's construction of it. It is true that the concept of
vagueness has been used to give ‘breathing space’ to ‘First
Amendment Freedoms,’ see Amsterdam, Note, The Void-
For-Vagueness Doctrine in the Supreme Court, 109 U. of
Pa. L. Rev. 67, but it is also true, as that same commentator
has well stated, that ‘(v)agueness is not an extraneous ploy
or a judicial deus ex machina.’ Id., at 88. There is, in other
words, ‘an actual vagueness component in the vagueness
decisions.’ Ibid. And the test is whether the law in question
has established standards of guilt sufficiently ascertainable
that men of common intelligence need not guess at its
meaning. Connally v. General Constr. Co., 269 U.S. 385,
46 S.Ct. 126, 70 L.Ed. 322; Winters v. New York, 333
U.S. 507, 68 S.Ct. 665, 92 L.Ed. 840. Laws that have failed
to meet this standard are, almost without exception, those
which turn on language calling for the exercise of subjective
judgment, unaided by objective norms. E.g., United States v.
L. Cohen Grocery Co., 255 U.S. 81, 41 S.Ct. 298, 65 L.Ed.
516 (‘unreasonable’ charges); Winters v. New York, supra
(‘so massed as to becomes vehicles for inciting’); Joseph
Burstyn, Inc. v. Wilson, 343 U.S. 495, 72 S.Ct. 777, 96 L.Ed.
1098 (‘sacrilegious'). No such language is to be found here.



Ambiguity in the present statute can be made to appear only
at the price of strained reading of the State Court's opinion.
As construed, the statute contains two types of prohibition
relating to solicitation. The first prohibits such groups as the
NAACP and the Educational Defense Fund, ‘their officers,
members, affiliates, voluntary workers *467  and attorneys'



from soliciting legal business for ‘their attorneys.' 13  And



the state court made it clear that ‘their attorneys' referred
to ‘attorneys whom they (the NAACP and the Fund) pay,
and who are subject to their directions.’ 202 Va., at 164,
116 S.E.2d, at 72. This is the practice with which the state
court's opinion is predominantly concerned and which gave
rise to the intensive consideration by that court of the relations
between petitioner and its legal staff. Surely, there is no
element of uncertainty involved in this prohibition. The state
court has made it plain that the solicitation involved is not the
advocacy of litigation in general or in particular but only that
involved in the handling of litigation by petitioner's own paid
and controlled staff attorneys. Compare Thomas v. Collins,
323 U.S. 516, 65 S.Ct. 315, 89 L.Ed. 430.



**356  The second prohibition in the statute is the
solicitation by petitioner of legal business for ‘any particular
attorneys' or the channeling of litigation which it supports
to ‘any other attorneys,’ whether or not they are petitioner's
staff attorneys. This language of the state court, coupled
primarily with this Court's own notion that Chapter 33 in
defining ‘agents' has departed from common-law principles,
leads the majority to conclude that the statute may have been
interpreted as precluding organizations such as petitioner
from simply advising prospective litigants to engage for
themselves particular attorneys, whether members of the
organization's legal staff or not.



Surely such an idea cannot be entertained with respect to the
state court's discussion of the NAACP and its staff attorneys.
The record is barren of all evidence that any litigant, in
the type of litigation with which this case is concerned,
ever attempted to retain for his own account *468  one of
those attorneys, and indeed strongly indicates that such an
arrangement would not have been acceptable to the NAACP
so long as such a lawyer remained on its legal staff. And the
state court's opinion makes it clear that that court was not
directing itself to any such situation.



Nor do I think it may reasonably be concluded that the state
court meant to preclude the NAACP from recommending
‘outside’ attorneys to prospective litigants, so long as it
retained no power of direction over such lawyers. Both in
their immediate context and in light of the entire opinion
and record below, it seems to me very clear that the phrases
‘or any particular attorneys' and ‘or any other attorneys'
both have reference only to those ‘outside’ attorneys with
respect to whom the NAACP or the Defense Fund bore a
relationship equivalent to that existing between them and



‘their attorneys.’ 14  It savors almost of disrespect to the
Virginia Supreme Court of Appeals, whose opinion manifests





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960123818&pubNum=711&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_711_65&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_65


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1926121813&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1926121813&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948119287&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948119287&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921116453&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921116453&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921116453&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952117768&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952117768&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952117768&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960123818&pubNum=711&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_711_72&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_72


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960123818&pubNum=711&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&fi=co_pp_sp_711_72&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_72


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945116444&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945116444&pubNum=708&originatingDoc=I6b4a3a519c2511d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)








National Ass'n for Advancement of Colored People v. Button, 371 U.S. 415 (1963)



83 S.Ct. 328, 9 L.Ed.2d 405



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 19



full awareness of the considerations that have traditionally
marked the line between professional and unprofessional
conduct, to read this part of its opinion otherwise. Indeed the
ambiguity which this Court now finds quite evidently escaped
the notice of both petitioner and its counsel for they did not so
much as suggest such an argument in their briefs. Moreover,
the kind of approach that the majority takes to the statute is
quite inconsistent with the precept that our duty is to construe
legislation, if possible, ‘to save and not to destroy.’ National
Labor Relations Board v. Jones & Laughlin Steel Corp., 301
U.S. 1, 30, 57 S.Ct. 615, 620, 81 L.Ed. 893, and cases cited;
United States v. Rumely, 345 U.S. 41, 47, 73 S.Ct. 543, 546,
97 L.Ed. 770.



But even if the statute justly lent itself to the now attributed
ambiguity, the Court should excise only the ambiguous part
of it, not strike down the enactment in *469  its entirety. Our
duty to respect state legislation, and to go no further than we
must in declining to sustain its validity, has led to a doctrine
of separability in constitutional adjudication, always followed
except in instances when its effect would be to leave standing



a statute that was still uncertain in its potential application. 15



See Smith v. California, 361 U.S. 147, 151, 80 S.Ct. 215,
217, 4 L.Ed.2d 205. Given the ‘ambiguity’ view of the Court,
the separability doctrine should at least have been applied
**357  here, since what would then remain of Chapter 33



could not conceivably be deemed ambiguous. 16  In my view,
however, the statute as construed below is not ambiguous at
all.



V.



Since the majority has found it unnecessary to consider them,
only a few words need be said with respect to petitioner's



contentions that Chapter 33 deprives it of property without
due process of law and denies it equal protection.



The due process claim is disposed of once it appears that this
statute falls within the range of permissible state regulation in
pursuance of a legitimate goal. Pp. 349—355, supra.



As to equal protection, this position is premised on the claim
that the law was directed solely at petitioner's activities on
behalf of Negro litigants. But Chapter 33 as it comes to us,
with a narrowing construction by the state court that anchors
the statute firmly to the common law and to the court's own
independently existing supervisory *470  powers over the
Virginia legal profession, leaves no room for any finding of
discriminatory purpose. Petitioner is merely one of a variety
of organizations that may come within the scope of the long-
standing prohibitions against solicitation and unauthorized
practice. It would of course be open to the petitioner, if the
facts should warrant, to claim that Chapter 33 was being
enforced discriminatorily as to it and not against others
similarly circumstanced. See Yick Wo v. Hopkins, 118 U.S.
356, 373—374, 6 S.Ct. 1064, 1072—1073, 30 L.Ed. 220.
But the present record is barren of any evidence suggesting
such unequal application, and we may not presume that it will
occur. People of State of New York ex rel. Lieberman v, Van
De Carr, 199 U.S. 552, 562—563, 26 S.Ct. 144, 146—147,
50 L.Ed. 305; Douglas v. Noble, 261 U.S. 165, 170, 43 S.Ct.



303, 305, 67 L.Ed. 590. 17



I would affirm.



All Citations
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Footnotes
1 NAACP v. Patty, 159 F.Supp. 503 (D.C.E.D.Va.1958). On direct appeal under 28 U.S.C. s 1253, 28 U.S.C.A. s 1253,



from the judgment striking down Chapters 31, 32 and 35, this Court reversed, remanding with instructions to permit the
complainants to seek an authoritative interpretation of the statutes in the Virginia courts. Harrison v. NAACP, 360 U.S.
167, 79 S.Ct. 1025, 3 L.Ed.2d 1152. In ensuing litigation, the Circuit Court of the City of Richmond held most of the
provisions of the three chapters unconstitutional. NAACP v. Harrison, Chancery causes No. B—2879 and No. B—2880,
Aug. 31, 1962.



2 NAACP v. Harrison, 202 Va. 142, 116 S.E.2d 55 (1960). Chapter 36, which is codified in s 18.1—394 et seq., Code of
Virginia (1960 Repl. Vol.), prohibits the advocacy of suits against the Commonwealth and the giving of any assistance,
financial or otherwise, to such suits.



3 Certiorari was first granted, sub nom. NAACP v. Gray, 83 S.Ct. 181. The litigation began sub nom. NAACP v. Patty,
Attorney General of Virginia. During the course of the litigation the names of successive holders of that office have been
substituted as party respondent. See Supreme Court Rule 48, par. 3, as amended, 28 U.S.C.A. 366 U.S. 979.
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4 However, the record contains two instances where Negro litigants had retained attorneys, not on the legal staff, prior
to seeking financial assistance from the Conference. The Conference rendered substantial financial assistance in both
cases. In one case the Conference paid the attorney's fee.



5 The Defense Fund, which is not involved in the present phase of the litigation, is a companion body to the NAACP. It
is also a nonprofit New York corporation licensed to do business in Virginia, and has the same general purposes and
policies as the NAACP. The Fund maintains a legal staff in New York City and retains regional counsel elsewhere, one
of whom is in Virginia. Social scientists, law professors and law students throughout the country donate their services
to the Fund without compensation. When requested by the NAACP, the Defense Fund provides assistance in the form
of legal research and counsel.



6 Seven persons who were or had been plaintiffs in Virginia public school suits did testify that they were unaware of their
status as plaintiffs and ignorant of the nature and purpose of the suits to which they were parties. It does not appear,
however, that the NAACP had been responsible for their involvement in litigation. These plaintiffs testified that they had
attended meetings of parents without grasping the meaning of the discussions, had signed authorizations either without
reading or without understanding them, and thereafter had paid no heed to the frequent meetings of parents called to
keep them abreast of legal developments. They also testified that they were not accustomed to read newspapers or
listen to the radio. Thus they seem to have had little grasp of what was going on in the communities. Two of these seven
plaintiffs had been persuaded to sign authorizations by their own children, who had picked up forms at NAACP meetings.
Five were plaintiffs in the Prince Edward County school litigation, in which 186 persons were joined as plaintiffs. See
NAACP v. Patty, 159 F.Supp. 503, 517 (D.C.E.D.Va.1958).



7 Code of Virginia, 1950, ss 54—74, 54—78, and 54—79, as amended by Acts of 1956, Ex.Sess., c. 33 (Repl. Vol. 1958),
read in pertinent part as follows (amendments in italics):
‘s 54—74. * * * If the Supreme Court of Appeals, or any court of record of this State, observes, or if complaint, verified by
affidavit, be made by any person to such court of any malpractice or of any unlawful or dishonest or unworthy or corrupt
or unprofessional conduct on the part of any attorney, or that any person practicing law is not duly licensed to practice in
this State, such court shall, if it deems the case a proper one for such action, issue a rule against such attorney or other
person to show cause why his license to practice law shall not be revoked or suspended.
‘Upon the hearing, if the defendant be found guilty by the court, his license to practice law in this State shall be revoked,
or suspended for such time as the court may prescribe; provided, that the court, in lieu of revocation or suspension, may,
in its discretion, reprimand such attorney.
“Any malpractice, or any unlawful or dishonest or unworthy or corrupt or unprofessional conduct', as used in this section,
shall be construed to include the improper solicitation of any legal or professional business or employment, either directly
or indirectly, or the acceptance of employment, retainer, compensation or costs from any person, partnership, corporation,
organization or association with knowledge that such person, partnership, corporation, organization or association has
violated any provision of article 7 of this chapter (ss 54—78 to 54—83.1), or the failure, without sufficient cause, within a
reasonable time after demand, of any attorney at law, to pay over and deliver to the person entitled thereto, any money,
security or other property, which has come into his hands as such attorney; provided, however, that nothing contained
in this article shall be construed to in any way prohibit any attorney from accepting employment to defend any person,
partnership, corporation, organization or association accused of violating the provisions of article 7 of this chapter.
‘s 54—78. * * * (1) A ‘runner’ or ‘capper’ is any person, corporation, partnership or association acting in any manner or in
any capacity as an agent for an attorney at law within this State or for any person, partnership, corporation, organization
or association which employs, retains or compensates any attorney at law in connection with any judicial proceeding in
which such person, partnership, corporation, organization or association is not a party and in which it has no pecuniary
right or liability, in the solicitation or procurement of business for such attorney at law * * * or for such person, partnership,
corporation, organization or association in connection with any judicial proceedings for which such attorney or such
person, partnership, corporation, organization or association is employed, retained or compensated.
‘The fact that any person, partnership, corporation, organization or association is a party to any judicial proceeding shall
not authorize any runner or capper to solicit or procure business for such person, partnership corporation, organization
or association or any attorney at law employed, retained or compensated by such person, partnership, corporation,
organization or association.
‘(2) An ‘agent’ is one who represents another in dealing with a third person or persons.
‘s 54—79. * * * It shall be unlawful for any person, corporation, partnership or association to act as a runner or capper
* * * as defined in s 54—78 to solicit any business for * * * an attorney at law or such person, partnership, corporation,
organization or association, in and about the State prisons, county jails, city jails, city prisons, or other places of detention
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of persons, city receiving hospitals, city and county receiving hospitals, county hospitals, police courts, * * * county courts,
municipal courts, * * * courts of record, or in any public institution or in any public place or upon any public street or
highway or in and about private hospitals, sanitariums, or in and about any private institution or upon private property of
any character whatsoever.’ Code of Virginia, 1950, ss 54—82, 54—83.1, as amended (Repl. Vol. 1958), provide:
‘s 54.82. Penalty for violation.—Any person, corporation, partnership or association violating any of the provisions of this
article shall be guilty of a misdemeanor, and shall be punishable by a fine of not less than one hundred dollars nor more
than five hundred dollars, or by imprisonment for not less than one month nor more than six months, or by both such
fine and imprisonment. * * *
‘s 54—83.1. Injunction against running, capping, soliciting and maintenance.—The Commonwealth's attorney, or any
person, firm or corporation against whom any claim for damage to property or damages for personal injuries or for
death resulting therefrom, is or has been asserted, may maintain a suit in equity against any person who has solicited
employment for himself or has induced another to solicit or encourage his employment, or against any person, firm,
partnership or association which has acted for another in the capacity of a runner or capper or which has been stirring
up litigation in such a way as to constitute maintenance whether such solicitation was successful or not, to enjoin and
permanently restrain such person, his agents, representatives and principals from soliciting any such claims against any
person, firm or corporation subsequent to the date of the injunction.’



8 171 Val., pp. xxxii—xxxiii, xxxv (1938). Canon 35 reads in part as follows:
‘Intermediaries.—The professional services of a lawyer should not be controlled or exploited by any lay agency, personal
or corporate, which intervenes, between client and lawyer. A lawyer's responsibilities and qualifications are individual. He
should avoid all relations which direct the performance of his duties by or in the interest of such intermediary. A lawyer's
relation to his client should be personal, and the responsibility should be direct to the client. Charitable societies rendering
aid to the indigent are not deemed such intermediaries.’ Canon 47 reads as follows:
‘Aiding the Unauthorized Practice of Law.—No lawyer shall permit his professional services, or his name, to be used in
aid of, or to make possible, the unauthorized practice of law by any lay agency, personal or corporate.’



9 ‘(T)he solicitation of legal business by the appellants, their officers, members, affiliates, voluntary workers and attorneys,
as shown by the evidence, violates chapter 33 and the canons of legal ethics;
‘* * * attorneys who accept employment by appellants to represent litigants in suits solicited by the appellants, or those
associated with them, are violating chapter 33 and the canons of legal ethics;
‘* * * appellants and those associated with them may not be prohibited from acquainting persons with what they believe
to be their legal rights and advising them to assert their rights by commencing or further prosecuting a suit against the
Commonwealth of Virginia, any department, agency or political subdivision thereof, or any person acting as an officer
or employee of such but in so advising persons to commence or further prosecute such suits the appellants, or those
associated with them, shall not solicit legal business for their attorneys or any particular attorneys; and
‘(b) the appellants and those associated with them may not be prohibited from contributing money to persons to assist
them in commencing or further prosecuting such suits, which have not been solicited by the appellants or those associated
with them, and channeled by them to their attorneys or any other attorneys.’ 202 Va., at 164—165, 116 S.E.2d, at 72.



10 Petitioner also claims that Chapter 33 as construed denies equal protection of the laws, and is so arbitrary and irrational
as to deprive petitioner of property without due process of law.



11 It is unclear—and immaterial—whether the Virginia court's opinion is to be read as holding that NAACP's activities violated
the Canons because they violated Chapter 33, or as reinforcing its holding that Chapter 33 was violated by finding an
independent violation of the Canons. Our holding that petitioner's activities are constitutionally protected applies equally
whatever the source of Virginia's attempted prohibition.



12 Murphy, The South Counterattacks: The Anti-NAACP Laws, 12 W.Pol.Q. 371 (1959). See Bentley, The Process of
Government: A Study of Social Pressures (1908); Rosenblum, Law as a Political Instrument (1955); Peltason, Federal
Courts in the Political Process (1955); Truman, The Governmental Process: Political Interests and Public Opinion (1955);
Vose, The National Consumers' League and the Brandeis Brief, 1 Midw.J. of Pol.Sci. 267 (1957); Comment, Private
Attorneys-General: Group Action in the Fight for Civil Liberties, 58 Yale L.J. 574 (1949).



13 Cf. Opinion 148, Committee on Professional Ethics and Grievances, American Bar Association (1935), ruling that the
Liberty League's program of assisting litigation challenging New Deal legislation did not constitute unprofessional conduct.



14 Amsterdam, Note, The Void-for-Vagueness Doctrine in the Supreme Court, 109 U. of Pa.L.Rev. 67, 75—76, 80—81,
96—104 (1960).
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15 See NAACP v. Patty, 159 F.Supp. 503, 516—517 (D.C.E.D.Va.1958); Davis v. County School Board, 149 F.Supp. 431,
438—439 (D.C.E.D.Va.1957), rev'd on other grounds sub nom. Allen v. County School Board, 249 F.2d 462 (C.A.4th
Cir.); Muse, Virginia's Massive Resistance (1961), passim.



16 See, e.g., County School Bd. of Arlington County v. Thompson, 240 F.2d 59, 64 (C.A.4th Cir., 1956) (conduct of
defendant termed a ‘clear manifestation of an attitude of intransigence * * *’); James v. Duckworth, 170 F.Supp. 342, 350
(D.C.E.D.Va.1959), aff'd, 267 F.2d 224 (C.A.4th Cir.); Allen v. County School Bd., 266 F.2d 507 (C.A.4th Cir., 1959); Allen
v. County School Bd., 198 F.Supp. 497, 502 (D.C.E.D.Va.1961). Most NAACP-assisted litigation in Virginia in recent
years has been litigation challenging public school segregation. The sheer mass of such (and related) litigation is an
indication of the intensity of the struggle: ALEXANDRIA: Jones v. School Bd., 179 F.Supp. 280 (D.C.E.D.Va.1959); Jones
v. School Bd., 278 F.2d 72 (C.A.4th Cir., 1960); ARLINGTON: County School Bd. v. Thompson, 240 F.2d 59 (C.A.4th
Cir., 1956); Thompson v. County School Bd., 144 F.Supp. 239 (D.C.E.D.Va.1956); 159 F.Supp. 567 (D.C.E.D.Va.1957);
166 F.Supp. 529 (D.C.E.D.Va.1958); 252 F.2d 929 (C.A.4th Cir., 1958); 2 Race Rel. 810 (D.C.E.D.Va.1957); 4 Race
Rel. 609 (D.C.E.D.Va.1959); 4 Race Rel. 880 (D.C.E.D.Va.1959); Hamm v. School Bd. of Arlington County, 263 F.2d
226 (C.A.4th Cir., 1959); 264 F.2d 945 (C.A.4th Cir., 1959), CHARLOTTESVILLE: School Bd. of City of Charlottesville
v. Allen, 240 F.2d 59 (C.A.4th Cir., 1956); Allen v. County School Bd., 1 Race Rel. 886 (D.C.W.D.Va.1956); 2 Race
Rel. 986 (D.C.W.D.Va.1957); 3 Race Rel. 937 (D.C.W.D.Va.1958); 4 Race Rel. 881 (D.C.W.D.Va.1959); 263 F.2d
295 (C.A.4th Cir., 1959); 203 F.Supp. 225 (D.C.W.D.Va.1961); Dodson v. School Bd., 289 F.2d 439 (C.A.4th Cir.,
1961); Dillard v. School Bd., 308 F.2d 920 (C.A.4th Cir., 1962). FAIRFAX COUNTY: Blackwell v. Fairfax County School
Bd., 5 Race Rel. 1056 (D.C.E.D.Va.1960). FLOYD COUNTY: Walker v. Floyd County School Bd., 5 Race Rel. 1060
(D.C.W.D.Va.1960); 5 Race Rel. 714 (D.C.W.D.Va.1960). GRAYSON COUNTY: Goins v. County School Bd., 186
F.Supp. 753 (D.C.W.D.Va.1960); 282 F.2d 343 (C.A.4th Cir., 1960). NORFOLK: Beckett v. School Bd., 2 Race Rel. 337
(D.C.E.D.Va.1957); 148 F.Supp. 430 (D.C.E.D.Va.1957); 3 Race Rel. 942—964 (D.C.E.D.Va.1958); 260 F.2d 18 (C.A.4th
Cir., 1958); 246 F.2d 325 (C.A.4th Cir., 1957); 181 F.Supp. 870 (D.C.E.D.Va.1959); 185 F.Supp. 459 (D.C.E.D.Va.1959);
Farley v. Turner, 281 F.2d 131 (C.A.4th Cir., 1960); Hill v. School Bd., 282 F.2d 473 (C.A.4th Cir., 1960); James v.
Duckworth, 170 F.Supp. 342 (D.C.E.D.Va.1959); 267 F.2d 224 (C.A.4th Cir., 1959); Adkinson v. School Bd. of Newport
News, 3 Race Rel. 938 (D.C.E.D.Va.1958); Adkins v. School Bd. of Newport News, 148 F.Supp. 430 (D.C.E.D.Va.1957);
2 Race Rel. 334 (D.C.E.D.Va.1957); 246 F.2d 325 (C.A.4th Cir., 1957); Harrison v. Day, 200 Va. 439, 106 S.E.2d 636
(1959); James v. Almond, 170 F.Supp. 331 (D.C.E.D.Va.1959). PRINCE EDWARD COUNTY: Davis v. School Bd. of
Prince Edward County, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873; 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083; 1 Race Rel.
82 (D.C.E.D.Va.1955); 142 F.Supp. 616 (D.C.E.D.Va.1956); 149 F.Supp. 431 (D.C.E.D.Va.1957); Allen v. County School
Bd., 164 F.Supp. 786 (D.C.E.D.Va.1958); 249 F.2d 462 (C.A.4th Cir., 1957); 266 F.2d 507 (C.A.4th Cir., 1959); 6 Race
Rel. 432 (D.C.E.D.Va.1961); 198 F.Supp. 497 (D.C.E.D.Va.1961); Southern School News, Aug. 1962, p. 1. PULASKI
COUNTY: Crisp v. Pulaski County School Bd., 5 Race Rel. 721 (D.C.W.D.Va.1960). RICHMOND: Calloway v. Farley,
2 Race Rel. 1121 (D.C.E.D.Va.1957); Warden v. Richmond School Bd., 3 Race Rel. 971 (D.C.E.D.Va.1958). WARREN
COUNTY: Kilby v. County School Bd., 3 Race Rel. 972—973 (D.C.W.D.Va.1958); County School Bd. v. Kilby, 259 F.2d
497 (C.A.4th Cir., 1958).
Despite this volume of litigation, only 1/2 of 1% of Virginia's Negro public school pupils attend school with whites. Southern
School News, Sept. 1962, p. 3.



17 See 4 Blackstone, Commentaries, 134—136. See generally Radin, Maintenance by Champerty, 24 Cal.L.Rev. 48 (1935).



18 See, e.g., Commonwealth v. McCulloch, 15 Mass. 227 (1818); Brown v. Beauchamp, 5 T.B.Mon. 413 (Ky.1827); Perkins,
Criminal Law, 449—454 (1957); Note, 3 Race Rel. 1257—1259 (1958).
The earliest regulation of solicitation of legal business in England was aimed at the practice whereby holders of claims
to land conveyed them to great feudal lords, who used their power or influence to harass the titleholders. See Winfield,
The History of Conspiracy and Abuse of Legal Procedure, 152 (1921).



19 See Comment: A Critical Analysis of Rules Against Solicitation by Lawyers, 25 U. of Chi.L.Rev. 674 (1958). But
truly nonpecuniary arrangements involving the solicitation of legal business have been frequently upheld. See In re
Ades, 6 F.Supp. 467 (D.C.D.Md.1934) (lawyer's volunteering his services to a litigant, without being asked, held not
unprofessional where ‘important issues' were at stake); Gunnels v. Atlanta Bar Ass'n, 191 Ga. 366, 12 S.E.2d 602, 132
A.L.R. 1165 (1940) (arrangement whereby a local bar association publicly offered to represent, free of charge, persons
victimized by usurers, upheld). Of particular pertinence to the instant case is Opinion 148, supra, note 13. In the 1930's,
a National Lawyers Committee was formed under the auspices of the Liberty League. The Committee proposed (1) to
prepare and disseminate through the public media of communications opinions on the constitutionality of state and federal
legislation (it appears, particularly New Deal legislation); (2) to offer counsel, without fee or charge, to anyone financially
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National Ass'n for Advancement of Colored People v. Button, 371 U.S. 415 (1963)
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unable to retain counsel who felt that such legislation was violating his constitutional rights. The ABA's Committee on
Professional Ethics and Grievances upheld the arrangement. Opinion 148, Opinions of the Committee on Professional
Ethics and Grievances, American Bar Association, 308—312 (1957); see Comment, 36 Col.L.Rev. 993.
Also, for example, the American Civil Liberties Union has for many years furnished counsel in many cases in many
different parts of the country, without governmental interference. Although this intervention is mostly in the form of amicus
curiae briefs, occasionally counsel employed by the Union appears directly on behalf of the litigant. See Comment, Private
Attorneys-General: Group Action in the Fight for Civil Liberties, 58 Yale L.J. 574, 576 (1949); ACLU Report on Civil
Liberties 1951—1953, pp. 9—10.



20 See Encouraging Divorce Litigation as Ground for Disbarment or Suspension, 9 A.L.R. 1500 (1920); ‘Heir-hunting’ as
Ground for Disciplinary Action Against Attorney, 171 A.L.R. 351, 352—355 (1947).



21 See Backus v. Byron, 4 Mich. 535, 551—552 (1857).



22 See Matter of Clark, 184 N.Y. 222, 77 N.E. 1 (1906); Gammons v. Johnson, 76 Minn. 76, 78 N.W. 1035 (1899).



23 See Petition of Hubbard, 267 S.W.2d 743 (Ky.Ct.App.1954).



24 See 171 Va., p. xxix, following the American Bar Association's Canons of Professional Ethics, No. 28: ‘It is unprofessional
for a lawyer to volunteer advice to bring a lawsuit, except in rare cases where ties of blood, relationship or trust make
it his duty to do so. * * * It is disreputable * * * to breed litigation by seeking out those with claims for personal injuries
or those having any other grounds of action in order to secure them as clients, or to employ agents or runners for like
purposes * * *.’



25 See People ex rel. Courtney v. Association of Real Estate Taxpayers, 354 Ill. 102, 187 N.E. 823 (1933) (Association to
contest constitutionality of tax statutes in which parties and Association attorneys had large sums of money at stake);
In the Matter of Maclub of America, Inc., 295 Mass. 45, 3 N.E.2d 272, 105 A.L.R. 1360 (1936) (motorists' association
recommended and paid the fees of lawyers to prosecute or defend claims on behalf of motorist members); see also
People ex rel. Chicago Bar Ass'n v. Chicago Motor Club, 362 Ill. 50, 199 N.E. 1 (1935). One aspect of the lay intermediary
problem which involved the absence of evidence of palpable control or interference was an arrangement adopted by
the Brotherhood of Railroad Trainmen in 1930 under which union members having claims under the Federal Employers'
Liability Act were induced to retain lawyers selected by the Brotherhood and to make 25% contingent fee agreements
with such lawyers. The arrangement was struck down by several state courts. To the courts which condemned the
arrangement it appeared in practical effect to confer a monopoly of FELA legal business upon lawyers chosen by the
Brotherhood. These courts also saw it as tending to empower the Brotherhood to exclude lawyers from participation in a
lucrative practice, and to cause the loyalties of the union-recommended lawyers to be divided between the union and their
clients. E.g., Hildebrand v. State Bar, 36 Cal.2d 504, 225 P.2d 508 (1950); Doughty v. Grills, 37 Tenn.App. 63, 260 S.W.2d
379 (1952); In re Brotherhood of Railroad Trainmen, 13 Ill.2d 391, 150 N.E.2d 163 (1958); see Student Symposium, 107
U. of Pa.L.Rev. 387 (1959); 11 Stan.L.Rev. 394 (1959). These decisions have been vigorously criticized. See Traynor,
J., dissenting in Hildebrand, supra; Drinker, Legal Ethics, 161—167 (1953).



26 Compare Opinion 148, supra, n. 13, 19, at 312 (1957): ‘The question presented, with its implications, involves problems
of political, social and economic character that have long since assumed the proportions of national issues, on one
side or the other which multitudes of patriotic citizens have aligned themselves. These issues transcend the range of
professional ethics.’



27 Improper competition among lawyers is one of the important considerations relied upon to justify regulations against
solicitation. See Note, Advertising, Solicitation and Legal Ethics, 7 Vand.L.Rev. 677, 684 (1954).



* Ark.Stat.Ann.1947 (Cum.Supp.1961), ss 41—703 to 41—713; Fla.Stat.Ann.1944 (Cum.Supp.1962), ss 877,01, 877.02;
Ga.Code Ann.1953 (Cum.Supp.1961), ss 26—4701, 26—4703; Miss.Code Ann.1956, ss 2049—01 to 2049—08;
S.C.Code, 1952 (Cum.Supp.1960), ss 56—147 to 56—147.6; Tenn.Code Ann.1956 (Cum.Supp.1962), ss 39—3405 to
39—3410.



1 Konigsberg v. State Bar, 366 U.S. 36, 50—51, 81 S.Ct. 997, 1007, 6 L.Ed.2d 105; and see cases cited therein, including
Cox v. New Hampshire, 312 U.S. 569, 61 S.Ct. 762, 82 L.Ed. 1049; Chaplinsky v. New Hampshire, 315 U.S. 568, 62
S.Ct. 766, 86 L.Ed. 1031; Breard v. Alexandria, 341 U.S. 622, 71 S.Ct. 920, 95 L.Ed. 1233; Roth v. United States, 354
U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d 1498; Bates v. Little Rock, 361 U.S. 516, 524, 80 S.Ct. 412, 417, 4 L.Ed.2d 480;
Wilkinson v. United States, 365 U.S. 399, 81 S.Ct. 567, 5 L.Ed.2d 633.



2 See Thomas v. Collins, 323 U.S. 516, 544—545, 65 S.Ct. 315, 329, 89 L.Ed. 430 (concurring opinion); American
Communications Ass'n v. Douds, 339 U.S. 382, 70 S.Ct. 674, 94 L.Ed. 925; De Veau v. Braisted, 363 U.S. 144, 80 S.Ct.
1146, 4 L.Ed.2d 1109.
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3 See the discussion in Hague v. C.I.O., 307 U.S. 496, 518, 523—525, 59 S.Ct. 954, 965, 967—968, 83 L.Ed. 1423 (opinion
of Mr. Justice Stone).



4 See, e.g., the Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 519, 29 U.S.C. (Supp. III) ss 401 et
seq., 29 U.S.C.A. ss 401 et seq.



5 See 4 Blackstone, Commentaries, 134—136. Even apart from any state statutory provisions, state judiciaries normally
consider themselves free, in the exercise of their supervisory authority over the bar, to enforce these prohibitions derived
from the common law. See, e.g., In re Co-operative Law Co., 198 N.Y. 479, 92 N.E. 15, 32 L.R.A.,N.S., 55; People ex
rel. Courtney v. Association of Real Estate Tax-payers, 354 Ill. 102, 187 N.E. 823; In re Maclub of America, Inc., 295
Mass. 45, 3 N.E.2d 272, 105 A.L.R. 1360, and cases cited therein. Many States, however, also have statutes dealing
with these matters. Some merely incorporate the common-law proscriptions of barratry and maintenance. E.g., Del.Code
Ann., 1953, Tit. 11, s 371; Mo.Stat.Ann., s 557.470 (Vernon, 1953). Several specifically prohibit the solicitation of legal
business for a lawyer by an agent or ‘runner.’ E.g., Conn.Gen.Stat., 1958, s 51—87; N.C.Gen.Stat., s 84—38 (1958
Repl.Vol.); Wis.Stat.Ann., s 256.295(1). About 25 States prohibit the authorized practice of law by corporations. American
Bar Foundation, Unauthorized Practice Statute Book (1961), 78—90.
Virginia's concern with these problems dates back to the beginning of the Commonwealth. Act of December 8, 1792, 1
Va.Stat. 110 (Shepherd, 1835). Sections 54—74 and 54—78, which as amended are before us today, were originally
enacted in 1932, Va.Acts 1932, cc. 129, 284, and the Virginia Supreme Court of Appeals adopted the American Bar
Association Canons of Ethics in haec verba in 1938. Virginia Canons of Professional Ethics, 171 Va. xviii—xxxv. As in
many other States, the judiciary of Virginia has declared its inherent authority to assure proper ethical deportment. See,
e.g., Richmond Ass'n of Credit Men, Inc. v. Bar Ass'n, 167 Va. 327, 335—336, 189 S.E. 153, 157.



6 Virginia's policy of promoting aid to indigent suitors is of long standing, see 2 The Papers of Thomas Jefferson (Boyd ed.
1950), 628, and the decision of the state court in this case fully implements that policy.



7 The Court, p. 342, n. 25, deals with the Real Estate Taxpayers case simply by referring to it as one in which the ‘parties
and Association attorneys had large sums of money at stake.’ It is true that the attorneys there (as here) were paid for
their services by the Association although we are not told the amount of the payment to any attorney. It is also true that
the constitutional rights which the members were there seeking to assert through the nonprofit Association were property
rights, having monetary value. But I fail to see how these factors can be deemed to create an ‘element of pecuniary gain’
which distinguishes the Real Estate Tax-payers case from the present one in any significant respect.



8 The activities of the Association in this Maclub case were more limited than those of the Association in the Real Estate
Tax-payers case. The attorneys in Maclub were selected and retained directly by the members and bills were then
submitted to and paid by the Association.



9 35 Stat. 95 (1908), as amended, 45 U.S.C. ss 51—60, 45 U.S.C.A. ss 51—60.



10 See, e.g., Weihofen, ‘Practice of Law’ by Non-Pecuniary Corporations: A Social Utility, 2 U. of Chi.L.Rev. 119; Drinker,
Legal Ethics, 161—167; Traynor, J., dissenting in Hildebrand v. State Bar, supra.



11 In addition to the decisions discussed in the text, further evidence of the attitude of the bench and bar is found in a survey
described in McCracken, Report on Observance by the Bar of Stated Professional Standards, 37 Va.L.Rev. 399, 400
—401 (1951).



12 It is interesting to note the Court's reliance on Opinion 148, Opinions of the Committee on Professional Ethics and
Grievances, American Bar Assn. This opinion, issued in 1935 at the height of the resentment in certain quarters against
the New Deal, approved the practice of the National Lawyers Committee of the Liberty League in publicly offering free legal
services (without compensation from any source) to anyone who was unable to afford to challenge the constitutionality of
legislation which he believed was violating his rights. The opinion may well be debatable as a matter of interpretation of
the Canons. But in any event I think it wholly untenable to suggest (as the Court does in its holding today) that a contrary
opinion regarding paid legal services to nonindigent litigants would be unconstitutional.



13 As a corollary, attorneys are prohibited, by the law as construed, from accepting employment by petitioner in suits solicited
by petitioner.



14 The full text of those portions of the state court opinion in which these phrases appear is quoted in footnote 9 of the
majority opinion, p. 334.



15 Of course, if we refuse to sustain one part of a state statute, the state court on remand may decide that the remainder of
the statute can no longer stand, but insofar as that conclusion is reached as a matter of state law, it is of no concern to us.



16 Cf. Stromberg v. California, 283 U.S. 359, 51 S.Ct. 532, 75 L.Ed. 1117, in which the state law condemned the displaying
of a red flag for any of three purposes and this Court sustained the validity of the law as to two of these purposes but
struck it down for vagueness as to the third.
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17 It has been suggested that the state law may contain an invidious discrimination because it treats those organizations that
have a pecuniary interest in litigation (for example, an insurance company) differently from those that do not. But surely
it cannot be said that this distinction, which is so closely related to traditional concepts of privity, lacks any rational basis.
The importance of the existence of a pecuniary interest in determining the propriety of sponsoring litigation has long been
recognized at common law, both in England, see Findon v. Parker, 11 M. & W. 675, 152 Eng.Rep. 976 (Exch.1843), and
in the United States, see, e.g., Dorwin v. Smith, 35 Vt. 69; Vaughan v. Marable, 64 Ala. 60, 66—67; Smith v. Hartsell,
150 N.C. 71, 63 S.E. 172, 22 L.R.A., N.S., 203. The distinction drawn by the Virginia law is not without parallel in the
requirement that in the absence of a statute or rule a suit in a federal court attacking the validity of a law may be brought
only by one who is in immediate danger of sustaining some direct and substantial injury as the result of its enforcement,
and not by one who merely ‘suffers in some indefinite way in common with people generally,’ or even in common with
members of the same race or class. Masschusetts v. Mellon, 262 U.S. 447, 487—488, 43 S.Ct. 597, 601, 67 L.Ed. 1078.
See McCabe v. Atchison, T. & S.F.R. Co., 235 U.S. 151, 162, 35 S.Ct. 69, 71, 59 L.Ed. 169. And of course the motives of
the Virginia legislators in enacting Chapter 33 are beyond the purview of this Court's responsibilities. Fletcher v. Peck, 6
Cranch 87, 130, 3 L.Ed. 162; see Arizona v. California, 283 U.S. 423, 455, 51 S.Ct. 522, 526, 75 L.Ed. 1154; cf. Tenney
v. Brandhove, 341 U.S. 367, 377, 71 S.Ct. 783, 788, 95 L.Ed. 1019.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment



 Distinguished by Tahtinen v. Superior Court, Pinal County, Ariz.,



November 3, 1981



127 Ariz. 68
Court of Appeals of Arizona, Division 1, Department A.



James NEW, Appellant,
v.



ARIZONA BOARD OF REGENTS,
a body corporate, Appellee.



No. 1 CA-CIV 4062.
|



Jan. 15, 1980.
|



Rehearing Denied March 6, 1980.
|



Review Denied Oct. 15, 1980.



Students brought negligence action against university on
theory that alleged theft of stereo equipment from their
dormitory rooms was caused by university's failure to repair
or modify door locks known by its agent to be defective.
The Superior Court, Coconino County, Cause No. C-30969,
J. Thomas Brooks, J., denied plaintiffs' motion to strike
statutory bond requirement and granted defendant's motion
to dismiss, and plaintiffs appealed. The Court of Appeals,
Donofrio, J., held that statute requiring plaintiff to file a bond
for costs of the state in any contract or negligence action
brought against the state violated privileges and immunities
clause of the Arizona Constitution as to indigents by denying
them access to the courts and as to nonindigents by placing a
heavier burden on their access to the courts.



Reversed and remanded.



Wren, P. J., dissented and filed opinion.



West Headnotes (1)



[1] Constitutional Law
Costs and fees



States
Costs



Statute requiring plaintiff to file a bond for costs
of the state in any contract or negligence action
brought against the state violated privileges and
immunities clause of the Arizona Constitution as
to indigents by denying them access to the courts
and as to nonindigents by placing a heavier
burden on their access to the courts. A.R.S. § 12–
823; A.R.S.Const. Art. 2, § 13.



3 Cases that cite this headnote



Attorneys and Law Firms



*68  **238  Coconino County Legal Aid by Douglas
Meiklejohn, A. Craig McDonald, Eleanor W. Smith and
Robert L. Miller, Flagstaff, for appellant.



Mangum, Wall, Stoops & Warden by Gerald W. Nabours,
Flagstaff, for appellee.



OPINION



DONOFRIO, Judge.



Appellant, James New (New) and Steven Galas, 1  plaintiffs
below were students at Northern Arizona University during
1975-1976 and resided at a dormitory that was owned,
operated and maintained by the Board of Regents of the



University and State Colleges of Arizona 2  (Board of
Regents). Some stereo equipment was allegedly stolen from
plaintiffs' dormitory rooms. After their claims filed pursuant
to A.R.S. s 12-821 were denied, plaintiffs sued the Board
of Regents in negligence on the theory that their losses
were caused by the Board of Regents' failure to repair or
modify door locks known by its agent to be defective.
Plaintiffs did not post bond but instead moved to strike the
A.R.S. s 12-823 bond requirement. The superior court denied
plaintiffs' motion to strike the bond requirement, granted the
Board of Regents' motion to dismiss and made these findings:



1. That the State of Arizona has the power and right to
determine the conditions and circumstances pursuant to
which a person may file an action for damages against the
State either in a tort action or for breach of contract;





https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id40bfff3f35b11d9bf60c1d57ebc853e&transitionType=Document&originationContext=docHeaderFlag&contextData=(sc.Default)


https://1.next.westlaw.com/Document/If2989f01f39711d9bf60c1d57ebc853e/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DIf2989f01f39711d9bf60c1d57ebc853e%26ss%3D1980143469%26ds%3D1981153014&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.Default%29


http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=Id40bfff3f35b11d9bf60c1d57ebc853e&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92k2904/View.html?docGuid=Id40bfff3f35b11d9bf60c1d57ebc853e&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/360/View.html?docGuid=Id40bfff3f35b11d9bf60c1d57ebc853e&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/360k215/View.html?docGuid=Id40bfff3f35b11d9bf60c1d57ebc853e&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS12-823&originatingDoc=Id40bfff3f35b11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS12-823&originatingDoc=Id40bfff3f35b11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZCNART2S13&originatingDoc=Id40bfff3f35b11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id40bfff3f35b11d9bf60c1d57ebc853e&headnoteId=198014346900120120717025543&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS12-821&originatingDoc=Id40bfff3f35b11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS12-823&originatingDoc=Id40bfff3f35b11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








New v. Arizona Bd. of Regents, 127 Ariz. 68 (1980)



618 P.2d 238



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2



2. That Section 12-823 of the Arizona Revised Statutes
provides that at the time of filing a complaint pursuant
to A.R.S. Sec. 12-821, a plaintiff shall file *69  **239
therewith a bond in an amount not less than $500.00,
conditioned upon the payment by plaintiff of all costs
incurred by the State if the plaintiff fails to recover
judgment;



3. That said statutory provisions are not unreasonable
or arbitrary and there is no provisions for waiver of the
bond requirement.



Appellant New filed a timely notice of appeal. Pursuant to



Arizona Rules of Civil Procedure, rule 73(i) 3  he submitted
an affidavit in lieu of bond because of his financial inability
to post same which was approved by the superior court.



On appeal appellant urges that we reverse the trial court based
upon the several theories asserted below including that waiver
of the A.R.S. s 12-823 bond is required by the privileges and
immunities clause of the Arizona Constitution, Art. 2, s 13.



We hold that the A.R.S. s 12-823 bond requirement violates
Art. 2, s 13 of the Arizona Constitution as to indigents by
denying them access to the courts and violates the same clause
as to non-indigents by placing a heavier burden on their access
to the court.



The equal privileges and immunities clause of the Arizona
Constitution, Art. 2, s 13 provides:



s 13. Equal privilege and immunities



Section 13. No law shall be enacted granting to any citizen,
class of citizens, or corporation other than municipal,
privileges or immunities which, upon the same terms, shall
not equally belong to all citizens or corporations.



Our Supreme Court interpreted that clause as a command
that “all citizens of our state, regardless of their financial
status, must be afforded an equal opportunity to the courts ....”
Hampton v. Chatwin, 109 Ariz. 98, 99, 505 P.2d 1037, 1038
(1973).



In Eastin v. Broomfield, 116 Ariz. 576, 570 P.2d 744 (1977),
our Supreme Court struck down as violative of Art. 2, s 13,
Ariz.Const. the A.R.S. s 12-567(I) non-waivable cost bond
requirement in medical malpractice litigation. It did so despite
the fact that the statute expressly authorized the presiding



judge to reduce the bond upon a showing of indigency or
“upon other just cause.” The court opined:



As to the indigent, the statute violates
the Arizona constitutional privileges
and immunities clause. Art. II, s 13,
by denying access to the courts. As
to the non-indigent, it places a heavier
burden upon his access to the court and
therefore violates the same clause of
the Arizona Constitution. Hampton v.
Chatwin, supra.



Id. 116 Ariz. at 586, 570 P.2d at 754.



In the case sub judice the terms of A.R.S. s 12-823 clearly
requires the posting of a non-waivable, non-reducible bond
at the time of filing the complaint in negligence against the
state. That rule provides:



s 12-823. Bond of plaintiff for costs of state



At the time of filing the complaint in an action authorized



by s 12-821 4  plaintiff shall file therewith a bond in an
amount not less than five hundred dollars, to be fixed and
approved by a judge of the court and conditioned upon the
payment *70  **240  by plaintiff of all costs incurred by
the state in the action if plaintiff fails to recover judgment.



By the terms of Art. 4, pt. 2, s 18 Arizona Constitution, the
legislature is empowered to direct the manner in which suits
may be brought against the state, however, such power is not
unbridled. In Shaw v. State, 8 Ariz.App. 447, 450, 447 P.2d
262, 265 (1968), this court said:



The state may set limitations upon the method and manner
of bringing suit against the state as long as such methods are
reasonable and do not violate any constitutional rights....



(Emphasis supplied)



The bond requirement of A.R.S. s 12-823 is a monetary
blockade to access to the courts and is therefore violative of
constitutional rights. Having so found it is unnecessary to
address the other arguments of counsel.



The decision of the trial court dismissing the complaint of
appellant is reversed and this case is remanded for further
proceedings not inconsistent with this opinion.
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CONTRERAS, J., concurs.



WREN, Presiding Judge, dissenting.
In my opinion Eastin is clearly distinguishable from the
present controversy, since there is a substantial distinction
between a non-waivable cost bond in medical malpractice
litigation which involves only private parties and a suit
against a public entity such as the Board of Regents which of
necessity involves public funds.



A.R.S. s 12-821 et seq. and A.R.S. s 35-181 et seq. were
designed by the legislature to protect the state against the costs
and expenses of defending unfounded and baseless claims
by an insolvent plaintiff. Vinnicombe v. State of California,
172 Cal.App.2d 54, 341 P.2d 705 (1959). They should not be
disturbed by this Court.



I would affirm.



All Citations



127 Ariz. 68, 618 P.2d 238



Footnotes
1 Steven Galas's case is not under review here because his appeal was dismissed for failure to timely file either an appellate



bond or an affidavit in lieu thereof.



2 All parties have referred to this board simply as the Arizona Board of Regents throughout this litigation. See A.R.S. s
15-724(A).



3 ARCP, rule 73(i) in effect at the time of this appeal has been abrogated and replaced by ARCAP, rule 10(c), however,
that has no substantive bearing on this case. That rule provides:



1. If the appellant is unable to give bond for costs on appeal he may nevertheless prosecute his appeal, but to do so
he shall file ... an affidavit stating that he is unable to give bond for costs on appeal, and the reasons therefor.
2. The opposite party may, ... after the filing of the affidavit, require proof of the facts therein stated, ...
3. ... the party filing the affidavit shall appear before the judge of the superior court and make proof of the facts stated
in the affidavit, and he may be examined by the opposite party. If the judge of the superior court finds the affidavit is
true he shall endorse thereon his approval, ....



4 s 12-821. Authorization of action against state on tort or contract claim
Persons having claims on contract or for negligence against the state, which have been disallowed, may on the terms
and conditions set forth in this article, bring action thereon against the state and prosecute the action to final judgment.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment



 Distinguished by Barber v. State, Dept. of Corrections, Alaska,



December 6, 2013



765 P.2d 1375
Supreme Court of Alaska.



Robert PATRICK, for himself and for all other
individuals similarly situated, Petitioner,



v.
LYNDEN TRANSPORT, INC., a Washington
corporation, and Jim Jansen, Respondents.



No. S-2294.
|



Dec. 23, 1988.



Out-of-state truck lessor brought suit against in-state lessee
seeking damages for himself and class of truck owners
whose leases the lessee allegedly breached. The Superior
Court, Fourth Judicial District, Fairbanks, James R. Blair, J.,
ordered that proceedings be stayed until lessor posted bond
to cover lessee's anticipated costs and attorney fees. Lessor
filed petition for review which was granted by the Supreme
Court, Compton, J., which held that statute requiring lessor
to post bond violated State Constitution's guaranty of equal
protection.



Reversed.



Matthews, C.J., dissented and filed opinion.



West Headnotes (6)



[1] Constitutional Law
Strict scrutiny and compelling interest in



general



Under federal equal protection analysis,
when statute infringes upon fundamental
interest state must show statutory classification
furthers compelling state interest, yet utilizes
least restrictive means available. U.S.C.A.
Const.Amend. 14.



4 Cases that cite this headnote



[2] Constitutional Law
Economic or social regulation in general



When statute infringes upon economic interest,
Federal Constitution demands only that state
show statutory classification as rational.
U.S.C.A. Const.Amend. 14.



4 Cases that cite this headnote



[3] Constitutional Law
Property Rights and Interests



Under both federal and State law, unlitigated
claim is considered property interest which
cannot be taken away from plaintiff by
government action without due process of law.
U.S.C.A. Const.Amend. 14; Const. Art. 1, § 1.



3 Cases that cite this headnote



[4] Constitutional Law
Freedom of Travel and Movement



Costs
Statutory provisions



Statute requiring nonresident plaintiff to post
bond covering anticipated costs and attorney
fees which may be awarded against him did not
violate nonresident plaintiff's fundamental right
to travel since statute established no durational
requirements. U.S.C.A. Const. Art. 4, § 2, cl. 1;
AS 09.60.060.



1 Cases that cite this headnote



[5] Constitutional Law
Particular Rights



On state sliding equal protection scale, access to
court is important right, statutory infringement
upon which is deserving of close scrutiny. Const.
Art. 1, § 1.



9 Cases that cite this headnote



[6] Constitutional Law
Costs and fees



Costs
Statutory provisions
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Statute which restricted access to state courts by
means of bond requirement for only nonresident
plaintiffs was not sufficiently related to purpose
of providing security for cost and attorney fee
awards to defendants to withstand challenge
under State Constitution's guaranty of equal
protection under law. Const. Art. 1, § 1.
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OPINION



COMPTON, Justice.



In this case, we consider whether an out-of-state plaintiff may
be statutorily required to post a bond for anticipated costs and
attorney fees as a condition of maintaining suit in an Alaska
court. The statutory requirement is challenged on a variety of



constitutional grounds. 1



We hold that the statute violates equal protection of law under
the Alaska Constitution because it unreasonably restricts
nonresident access to Alaska courts.



I. FACTUAL AND PROCEDURAL BACKGROUND



Robert Patrick resided in Alaska from 1981 to 1986. During
that time he leased a truck to Lynden Transport, Inc. (Lynden)
for its use in Alaska, and drove trucks for Lynden in Alaska.
Upon leaving Alaska, Patrick moved to Idaho, where he
currently resides.



In February 1987 Patrick initiated the instant suit. He is
seeking damages for himself and a class of truck owners
whose leases Lynden has allegedly breached. Lynden filed a



motion for cost bond pursuant to AS 09.60.060. 2  Lynden's
counsel asserted that Patrick was not an Alaska resident.



*1377  Following oral argument on the issue, the trial court
ordered that proceedings be stayed until Patrick posted a
$5,000 bond to cover Lynden's anticipated costs and attorney
fees. Patrick filed a petition for review in this court. We
granted the petition, requesting specifically that the parties
brief the following issues:



(a) Does AS 09.60.060 infringe upon the rule-making
authority of the supreme court, in violation of article IV,
section 15 of the Alaska Constitution?



(b) Does AS 09.60.060 violate Patrick's right to due process
under the state and federal constitutions?



(c) Does AS 09.60.060 violate Patrick's right to equal
protection under the state and federal constitutions?



(d) Does AS 09.60.060 violate Patrick's rights under the
Privileges and Immunities Clause of the federal constitution?



II. DISCUSSION



We begin our analysis of Alaska's nonresident security bond
statute by observing that application of AS 09.60.060 does
not result in a complete bar to litigation in an Alaska court.
Instead, the statute requires that a nonresident plaintiff post
a bond covering anticipated costs and attorney fees “which
may be awarded against the plaintiff.” There is no comparable
requirement for resident plaintiffs. Thus, the effect of the
statute is to discriminate between those nonresidents who can
afford to post a bond for costs and attorney fees and those
nonresidents who cannot, as well as to discriminate between
nonresidents and residents generally. Such discrimination
leads us to conclude that the statute is best analyzed on
equal protection grounds. It is the Alaska state constitutional
analysis we hereafter apply. Our reference to federal law is
for comparative purposes.



[1]  [2]  Under a federal equal protection analysis, when a
statute infringes upon a fundamental interest the state must
show that the statutory classification furthers a compelling
state interest, yet utilizes the least restrictive means available.
See Shapiro v. Thompson, 394 U.S. 618, 634, 89 S.Ct. 1322,
1331, 22 L.Ed.2d 600, 615 (1969). When a statute infringes
upon an economic interest, the federal constitution demands
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only that the state show that the statutory classification is
rational. See Minnesota v. Clover Leaf Creamery Co., 449
U.S. 456, 461-63, 101 S.Ct. 715, 722-23, 66 L.Ed.2d 659,
667-68 (1981).



We have written that



[i]n reviewing equal protection claims under the Alaska
constitution this court uses a “ ‘uniform-balancing’ test
which place[s] a greater or lesser burden on the state to
justify a classification depending on the importance of the
individual right involved.” Alaska Pacific Assur. Co. v.
Brown, 687 P.2d 264, 269 (Alaska 1984). (citing State
v. Erickson, 574 P.2d 1 (Alaska 1978)). See also Wise,
Northern Lights-Equal Protection Analysis in Alaska, 3
Alaska L.Rev. 1, 29-35 (1986). The minimum burden
the state must meet is the rational basis test described in
Isakson v. Rickey, 550 P.2d 359 (Alaska 1976). Brown, 687
P.2d at 269. This rational basis test questions whether the
classification is “reasonable, not arbitrary” and rests “upon
some ground of difference having a fair and substantial
relation to the object of the legislation.” Isakson, 550 P.2d
at 362. Under this test, we will not “hypothesize facts
which will sustain otherwise questionable legislation.”
Id. Thus, the minimum burden that the state must meet
when defending legislation challenged on equal protection
grounds under the Alaska constitution is greater than
that required under the United States Constitution. The
burden on the state increases in proportion to the primacy
of the interest involved. Eventually this burden reaches
the functional equivalent of the federal compelling state
interest test in those cases where fundamental rights and
suspect categories are at issue. Brown, 687 P.2d at 269.



Herrick's Aero-Auto-Aqua Repair Serv. v. State, Dep't of
Transp. & Pub. Facilities, 754 P.2d 1111, 1114 (Alaska 1988)
(footnotes omitted).



*1378  Under the Alaska state constitutional analysis, there
are three steps involved in our review:



First, it must be determined ... what weight should
be afforded the constitutional interest impaired by the
challenged enactment.....



Second, an examination must be undertaken of the
purposes served by a challenged statute.....



Third, an evaluation of the state's interest in the particular
means employed to further its goals must be undertaken.



Alaska Pacific Assur. Co. v. Brown, 687 P.2d 264, 269
(Alaska 1984).



[3]  In the case at bar, the most difficult step in the analysis
is determining the primacy of the interest involved. It is clear
that under both federal and Alaska law, an unlitigated claim
is considered a property interest. See Logan v. Zimmerman
Brush Co., 455 U.S. 422, 102 S.Ct. 1148, 71 L.Ed.2d 265
(1982); Bush v. Reid, 516 P.2d 1215 (Alaska 1973). As a
result the claim cannot be taken away from the plaintiff by
government action without due process of law. Logan, 455
U.S. at 429, 102 S.Ct. at 1154, 71 L.Ed.2d at 274; Bush, 516
P.2d at 1218-19.



In addition, the Supreme Court has held that certain plaintiffs
have a fundamental right to have their claims litigated. In
Boddie v. Connecticut, 401 U.S. 371, 91 S.Ct. 780, 28 L.Ed.2d
113 (1971), the Court held that a state must provide access
to the courts for indigents seeking divorces who were unable
to pay court filing fees. The Court reached its conclusion
because of the state's monopoly over the legal status of
marriage and divorce. Id. at 375-76, 91 S.Ct. at 784-85, 28
L.Ed.2d at 117-18. In another context, the Court has written
that “[t]he right of access to the courts ... is founded in
the Due Process Clause and assures that no person will be
denied the opportunity to present to the judiciary allegations
concerning violations of fundamental constitutional rights.”
Wolff v. McDonnell, 418 U.S. 539, 579, 94 S.Ct. 2963,
2986, 41 L.Ed.2d 935, 964 (1974) (decision in the context of
prisoners' rights).



Boddie is, however, a narrow holding. See Boddie, 401 U.S.
at 375-76, 382, 91 S.Ct. at 784-85, 788, 28 L.Ed.2d at 117-18,
122. It is narrow because the Court recognizes very few
types of cases where the state maintains a monopoly over
the legal relationships between parties, or where those legal
relationships are of significant constitutional interest. Thus, in
United States v. Kras, 409 U.S. 434, 93 S.Ct. 631, 34 L.Ed.2d
626 (1973), the Supreme Court, in a 5 to 4 decision, held
that due process did not require the bankruptcy court to waive
$50 in fees for an indigent seeking bankruptcy protection.
The Court in Kras reasoned that a debtor has a number of
means, outside the court system, by which he can obtain
redress from creditors. In addition, Kras' debt relationships
“[did] not rise to the same constitutional level” as Boddie's
marital relationship. Kras, 409 U.S. at 445, 93 S.Ct. at 638,
34 L.Ed.2d at 635. Thus, denying an indigent debtor access
to the court system did not deny him “a fundamental interest
that [would be] gained or lost depending on the availability of





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981103161&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_722&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_722


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981103161&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_722&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_722


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981103161&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_722&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_722


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984136953&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_269


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984136953&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_269


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108151&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108151&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976114298&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984136953&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_269


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984136953&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_269


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976114298&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_362


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976114298&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_362


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984136953&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_269


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988056569&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1114


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988056569&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1114


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984136953&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_269


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984136953&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_269


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982108988&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982108988&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982108988&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973125958&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982108988&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1154&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1154


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982108988&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1154&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1154


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973125958&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1218


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973125958&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1218


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127020&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127020&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127020&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_784&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_784


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127020&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_784&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_784


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127248&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2986&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2986


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127248&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2986&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2986


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127020&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_784&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_784


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127020&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_784&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_784


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127020&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_784&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_784


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126314&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126314&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126314&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_638&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_638


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126314&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_638&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_638








Patrick v. Lynden Transport, Inc., 765 P.2d 1375 (1988)



57 USLW 2380



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4



a discharge in bankruptcy.” Kras, 409 U.S. at 445, 93 S.Ct.
at 638, 34 L.Ed.2d at 636.



The dissenters in Kras correctly observed, we believe, that
irrespective of the plaintiff's private means of restructuring
his debt,



it is the government nevertheless that continues to enforce
that obligation, and under our “legal system” that debt is
effective only because the judicial machinery is there to
collect it. The bankrupt is bankrupt precisely for the reason
that the State stands ready to exact all of his debts through
garnishment, attachment, and the panoply of other creditor
remedies. The appellee can be pursued and harassed by his
creditors since they hold his legally enforceable debts.



And in the unique situation of the indigent bankrupt, the
government provides the only effective means of his ever
being free of these government-imposed obligations. As
in Boddie, there are no *1379  “recognized, effective
alternatives,” [401 U.S.] at 376, 91 S.Ct. at 785, 28 L.Ed.2d
113.



Kras, 409 U.S. at 455, 93 S.Ct. at 643, 34 L.Ed.2d at 642
(Stewart, J., dissenting).



We have construed the right to court access under the Alaska
Constitution to be an important right. In Bush we recognized
that a “legal right” exists only so long as one may obtain
redress through the court system. We wrote:



The judicial process exists to reduce
inchoate claims to money judgment
where private settlement is unavailing
(or to extinguish them as non-
meritorious). Judgments may be
executed or assigned for substantially
their face value, presuming solvency
of the debtor. Unlitigated claims for
personal injury have slight market
value. Deprivation of access to the
courts thus denies both the ability to
reduce the claim to a money judgment
and the ability to collect the claim or
otherwise convert it into property of
an appreciable value and liquid nature
during the parole status. Because the
only reasonable use of the “property”
represented by an unlitigated claim
is reduction to judgment followed by



collection or assignment, deprivation
of that use deprives the claimant of the
whole value of his property so long as
he remains non sui juris.



516 P.2d at 219.



[4]  [5]  Thus, we conclude that even though access to a



court may not be a fundamental right, 3  on Alaska's sliding
equal protection scale the right is an important one. Statutory
infringement upon that right is deserving of close scrutiny.
The purposes served by the statute and the legislature's chosen
means for effectuating those purposes must be examined.



[6]  Lynden argues that the purpose of the statute is to
provide security for costs and attorney fees that may be
awarded against a plaintiff, from whom it may be difficult
to collect because of the plaintiff's nonresidence. While



this purpose may be legitimate, 4  we do not believe the
legislature's chosen means to effectuate this purpose are
sufficiently well-tailored to its ends where the important
constitutional right of access to the courts is infringed. The
statute is both overinclusive and underinclusive. First, it
is overinclusive because it requires that a bond be posted
by all nonresident plaintiffs. Yet it cannot be assumed that
all nonresident plaintiffs will be uncooperative in paying
cost and attorney fee awards entered against them. Nor can
it be assumed that all nonresident plaintiffs will not have
assets easily attachable in satisfaction of a cost and attorney
fee award. Second, the statute is underinclusive because
it assumes that only nonresident plaintiffs will be difficult
debtors. The statute ignores the fact that resident plaintiffs
also may be uncooperative in paying cost and attorney fee
awards and that defendants may have a more difficult time
collecting from illiquid resident plaintiffs than from liquid
foreign plaintiffs. See Isakson v. Rickey, 550 P.2d 359,
365 (Alaska 1976) (statute violated equal protection where
classification both overinclusive and underinclusive).



*1380  We recognize that statutes requiring security bonds
of nonresidents currently exist in a number of states.
See, e.g., Cal.Civ.Proc.Code § 1030 (West Supp.1987);
N.Y.Civ.Prac. L. & R. § 8501 (McKinney 1981); Or.Rev.Stat.
§ 20.160-.170 (1987); Wash.Rev.Code Ann. § 4.84.210 (1962
and Supp.1987). Generally, however, these states do not have
a rule comparative to Civil Rule 82, which allows partial
compensation for attorney fees as a matter of course. Costs



and attorney fees are not inconsequential. 5
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We conclude that a statute which restricts access to Alaska
courts by means of a bond requirement for only nonresident
plaintiffs is not sufficiently related to the purpose of providing
security for cost and attorney fee awards to defendants
to withstand a challenge under the Alaska Constitution's



guarantee of equal protection under the law. 6



III. CONCLUSION



For the reasons set forth above, the order of the trial court is
REVERSED.



MATTHEWS, C.J., dissents.



MATTHEWS, Chief Justice, dissenting.
The majority holds that AS 09.60.060 violates equal
protection of the law under the Alaska Constitution because it
unreasonably restricts non-resident access to Alaska Courts.
Because I believe that the statute as applied in the instant case
is not unconstitutional, I respectfully dissent.



Although access to courts is not a fundamental right, it
nevertheless is an important one. In Bush v. Reid, 516
P.2d 1215 (Alaska 1973), this court held that a statute
which denied parolees access to the courts violated the due
process and equal protection clauses of both the United States
Constitution and the Alaska Constitution. Id. at 1220. The
court explained that “[b]ecause the only reasonable use of the
‘property’ represented by an unlitigated claim is reduction to
judgment followed by collection or assignment, deprivation
of that use deprives the claimant of the whole value of his
property so long as he remains non sui juris.” Id. at 1219.
However, this is not a case in which a claimant's access to
courts has been denied.



*1381  The cost bond statute does not deny an out-of-state
plaintiff access to Alaska's courts. Rather, it requires the
plaintiff to post security to cover costs and fees which the
court may, in its discretion, award against him in the event
that he loses the case. Upon posting the cost bond, the plaintiff
has full access to the courts.



In the instant case Patrick never alleged inability to obtain
a bond. As the representative of a class of plaintiffs, he is
required by Civil Rule 23 to possess financial capacity to
handle this sort of cost. See In re Consumer Power Company



Litigation, 105 F.R.D. 583, 607 (E.D.Mich.1985); Fulk v.
Bagley, 88 F.R.D. 153, 168 (M.D.N.C.1980). Thus, this case
does not present a situation where a plaintiff is denied access



to the courts by operation of the cost bond statute. 1  The
appropriate question posed by this case is therefore whether
imposing a bond requirement on non-residents who are able
to afford a bond violates the non-residents' right to equal
protection.



Where the cost-bond statute does not seriously impede access
to the courts, it does not merit close scrutiny. Herrick's Aero-
Auto-Aqua Repair Serv. v. State, Dep't of Transp. & Pub.
Facilities, 754 P.2d 1111, 1114 (Alaska 1988). As such,
this court should look to whether the statutory distinction is
“reasonable, not arbitrary” and rests “upon some ground of
difference having a fair and substantial relation to the object
of the legislation.” Id. (quoting Isakson v. Rickey, 550 P.2d
359 (Alaska 1976)). The statute easily satisfies this test.



The cost bond statute reflects a reasonable assumption that
it will be more difficult to enforce an award against a non-
resident than against a resident. Residents are more likely
than non-residents, for instance, to own assets subject to
execution within the state. Enforcing an Alaska judgment in
another state is certainly more expensive than enforcing it
here. Local counsel must be employed, and a separate action
filed. Several courts have held that this is a legitimate basis
for a non-resident cost bond statute. See, e.g., In re Merrill
Lynch Relocation Management, Inc., 812 F.2d 1116, 1122
(9th Cir.1987); Hawes v. Club Ecuestre El Comandante, 535
F.2d 140, 145 (1st Cir.1976); Russell v. Cunningham, 233
F.2d 806 (9th Cir.1956). The rationale for these cases applies
with even greater force in Alaska, because of Alaska's remote
position relative to other states.



The statute is also an acceptable means to accomplish the
legislature's goal of ensuring collectability of fees and cost
awards against non-resident plaintiffs. While the statute may
be somewhat overinclusive and underinclusive, it is not
fatally so. The fact that the statute applies to all non-resident
plaintiffs, and not only to “uncooperative” ones, is not of
significance in the absence of some indication that there
exists a reliable means of distinguishing cooperative from
uncooperative plaintiffs at the outset of litigation. Moreover,
as one court has stated, “the Equal Protection Clause does
not require that a State must choose between attacking every
aspect of a problem or not attacking a problem at all.”
Dandridge v. Williams, 397 U.S. 471, 486, 90 S.Ct. 1153,
1162, 25 L.Ed.2d 491 (1970). A state may use somewhat
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overinclusive classifications as a legitimate prophylactic
device to assure that the statute's ends will be achieved. See
also L. Tribe, American Constitutional Law, § 16-4, at 999
(1978).



The statute's failure to require a cost bond from
“uncooperative” residents does not render it fatally
underinclusive. Again, the obvious problem of distinguishing
cooperative from uncooperative plaintiff-debtors at the
beginning of a lawsuit lends an air of unreality to this point.
Further, “[u]nderinclusive classifications violate the equal
protection clause if the classification is ‘clearly wrong, [and]
a display of arbitrary power, [rather than] an exercise of
judgment.’ ” Gilman v. Martin, 662 P.2d 120, 126 (Alaska
1983) (quoting *1382  Mathews v. De Castro, 429 U.S. 181,
185, 97 S.Ct. 431, 434, 50 L.Ed.2d 389 (1976)). See also
L. Tribe, American Constitutional Law, § 16-4, at 997. The
cost bond statute represents an exercise of judgment by the



legislature that non-residents, as a class, present a greater
likelihood of collection difficulties than do residents. This
judgment is neither clearly wrong nor arbitrary. Indeed, a
number of legislatures have enacted similar provisions which



have been judicially approved. 2



In summary, this case does not present a situation where
a statute infringes upon an important right. The statute as
applied here to a non-resident who has the financial ability
to post a cost bond does not seriously impede access to the
courts. The statute is sufficiently well tailored to its purpose of
assuring that successful litigants will be able to collect awards
of costs and fees to pass constitutional muster.



All Citations



765 P.2d 1375, 57 USLW 2380



Footnotes
1 In Ware v. City of Anchorage, 439 P.2d 793 (Alaska 1968), this court upheld the statute against a challenge based on



Article IV, § 15 of the Alaska Constitution. In view of our disposition of the equal protection challenge, we need not
reconsider our holding in Ware.



2 AS 09.60.060 provides:
Security for costs where plaintiff a nonresident or foreign corporation. When the plaintiff in an action resides out of the
state or is a foreign corporation, security for the costs and attorney fees, which may be awarded against the plaintiff,
may be required by the defendant, if timely demand is made within 30 days after the defendant discovers that the
plaintiff is a nonresident. When required, all proceedings in the action shall be stayed until an undertaking executed
by one or more sufficient sureties is filed with the court to the effect that they will pay the costs and attorney fees
which are awarded against the plaintiff, for not less than $200. A new or an additional undertaking may be ordered
by the court upon proof that the original undertaking is insufficient in amount or security.



3 We disagree with Patrick's contention that the statute violates his fundamental right to travel by imposing a durational
residency requirement. Patrick states that if he “wished to avoid the cost and fee bond requirement, he would have
to reside in Alaska throughout the pendency of the litigation.” Such a conditional residency would not make Patrick a
resident of Alaska. Residency is a question of intent. See Perito v. Perito, 756 P.2d 895 (Alaska 1988). The statute talks
of nonresidents, not nondomiciliaries, and establishes no durational requirements. AS 09.60.060.



4 See, e.g., Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 551-52, 69 S.Ct. 1221, 1228, 93 L.Ed. 1528, 1539 (1949)
(cost bond requirement in stockholder derivative action did not violate due process). We observe, however, that in the
past the state has declined to intervene in litigation over the constitutionality of AS 09.60.060. The state has consistently
said that it “does not assert any independent interest in the continuing validity of the statute....” Letter from Grace Berg
Schaible, Attorney General, to David Lampen, Clerk of the Supreme Court (April 30, 1987) (regarding Rice v. The Upjohn
Co., Supreme Court No. S-2055). Accord Statement of the State of Alaska (February 19, 1986) (regarding Crittenden v.
E.I. Du Pont De Nemours & Co., Supreme Court No. S-1369). The state also declined to intervene in the instant case.
Letter from Grace Berg Schaible, Attorney General, to David Lampen, Clerk of Appellate Courts (Aug. 14, 1987).



5 Patrick convincingly demonstrates that Civil Rule 82 attorney fee awards often amount to considerable sums, citing
thirteen recent cases in which this court affirmed attorney fee awards ranging from $4,000 to over $348,000. See
Steenmeyer Corp. v. Mortenson-Neal, 731 P.2d 1221, 1226 (Alaska 1987) ($17,500 award upheld); Crook v. Mortenson-
Neal, 727 P.2d 297, 306 (Alaska 1986) ($15,337.60 award upheld); Tolstrup v. Miller, 726 P.2d 1304, 1307-08 (Alaska
1986) ($5,000 award without trial upheld); Dahle v. Atlantic Richfield Co., 725 P.2d 1069, 1074-75 (Alaska 1986)
($55,000 award upheld); Hutchins v. Schwartz, 724 P.2d 1194, 1203 (Alaska 1986) ($17,000 award upheld); Wickwire
v. Arctic Circle Air Services, 722 P.2d 930, 935 (Alaska 1986) ($12,000 award upheld); Horton v. Hansen, 722 P.2d 211,
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217-18 (Alaska 1986) ($21,932.11 award upheld); Alaskan Village, Inc. v. Smalley, 720 P.2d 945, 950-51 (Alaska 1986)
($79,781.88 award upheld); Fairbanks North Star Borough v. Tundra Tours, Inc., 719 P.2d 1020, 1037-38 (Alaska 1986)
($172,414.89 award upheld); Alaska State Fed'n of Labor v. State, Dep't of Labor, 713 P.2d 1208, 1211-12 (Alaska 1986)
($8,700 and $5,550 awards to separate defendants upheld); Smith v. State, 706 P.2d 1160, 1164 (Alaska 1985) ($65,000
award upheld); Ehredt v. DeHavilland Aircraft Co. of Canada, 705 P.2d 913, 918 n. 10 (Alaska 1985) ($4,000 award
upheld); Dura Corp. v. Harned, 703 P.2d 396, 412 (Alaska 1985) ($348,264 award upheld).



Cases cited by our dissenting colleague do not involve cost bonds in amounts remotely close to the amounts that
potentially can be required in Alaska when attorney fees are taken into account. See, e.g., Hawes v. Club Ecuestre
El Comandante, 535 F.2d 140 (1st Cir.1976) (cost bonds ranging from $500 to $2,500 per plaintiff upheld); Citibank
(South Dakota), N.A. v. Gonzalez, 114 Misc.2d 1007, 452 N.Y.S.2d 1012 (N.Y.Civ.Ct.1982) ($150 cost bond); Wright
v. Sears, Roebuck & Co., 116 Ariz. 391, 569 P.2d 821 (1977) ($250 cost bond); State v. Superior Court, 195 Wash.
426, 81 P.2d 286 (1938) ($2,000 cost bond for 53 plaintiffs, statutory maximum of $200 per plaintiff). In Re Merrill Lynch
Relocation Management, Inc., 812 F.2d 1116 (9th Cir.1987), did not involve a pre-litigation bond at all.



6 As a result of our disposition we need not discuss the parties' arguments regarding whether the statute violates federal
equal protection, state or federal due process, the federal constitution's Privileges and Immunities Clause, or this court's
rule-making authority arising from the Alaska Constitution.



1 The statute would probably be unconstitutional as applied to a litigant who could not obtain a bond. In that case, the
statute's bond requirement would operate as a bar to adjudication of rights similar to that in Bush v. Reid, 516 P.2d 1215
(Alaska 1973).



2 See In re Merrill Lynch Relocation Management, Inc., 812 F.2d 1116, 1123 (9th Cir.1987) (Oregon statute which imposed
liability for costs on attorney for non-resident plaintiff-such liability was subject to discharge by filing a cost bond-found
not a violation of equal protection since the legislature could rationally conclude that “[c]osts were more difficult to recover
from nonresidents than residents....” ); Hawes v. Club Ecuestre El Comandante, 535 F.2d 140 (1st Cir.1976) (upholding
cost bond rule and listing 22 district courts which have promulgated cost bond rules specifically applicable to non-resident
plaintiffs); Citibank (South Dakota), N.A. v. Gonzalez, 452 Misc.2d 1007, 114 N.Y.S.2d 1012 (N.Y.Civ.Ct.1982); Borders
Electronic Co. v. Quirk, 97 Nev. 205, 626 P.2d 266 (1981); Wright v. Sears, Roebuck & Co., 569 P.2d 821 (Ariz.1977);
Gram v. Village of Shoreview, 259 Minn. 145, 106 N.W.2d 553 (1960); State v. District Court, 111 Mont. 178, 107 P.2d
880 (1940); Outlaw v. Pearce, 176 Va. 458, 11 S.E.2d 600 (1940); State v. Superior Court, 81 P.2d 286 (Wash.1938).
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743 P.2d 186
Supreme Court of Utah.



Michael Patrick PAYNE, By and Through
his Guardian ad Litem, John Michael



PAYNE; John Michael Payne; and
Stephanie Payne, Plaintiffs and Appellants,



v.
Garth G. MYERS, M.D.; Joseph P. Kesler, M.D.;
the State of Utah and Handicapped Children's



Service; and the Division of Health of the
State of Utah, Defendants and Respondents.



No. 19218.
|



Aug. 18, 1987.



Parents brought wrongful birth claim against doctors and
state agencies for alleged negligent advice, and also brought
“wrongful life” suit on behalf of minor child. The Third
District Court, Salt Lake County, Timothy R. Hanson, J.,
granted state defendants' motions for summary judgment for
failure to file notice of claim against state within one year
and dismissed the wrongful birth suit, but denied summary
judgment as to minor plaintiff's claim. The court also granted
doctors' motions for summary judgment on grounds of
immunity for state employees in performance of their duties,
and dismissed as to them both wrongful birth and wrongful
life suits. Upon the court's certification of its summary
judgment, parents appealed. The Supreme Court, Howe, J.,
held that: (1) if cause of action for wrongful birth were
recognized, accrual date for cause would be upon birth of
child, and (2) the immunity provision is not unconstitutional.



Affirmed.



West Headnotes (5)



[1] Health
Liability to parent



“Wrongful birth” claim is brought by parents of
severely defective child against physician who
allegedly negligently failed to inform parents



of increased possibility that mother would give
birth to defective child, depriving parents of
choice to make informed decision as to whether
to have child.



4 Cases that cite this headnote



[2] Health
Liability to child



“Wrongful life” claim is brought on behalf of
severely defective child against physician for
physician's allegedly negligent failure to inform
parents of risks of conceiving a defective child,
thereby denying parents the choice to avoid
child's birth.



Cases that cite this headnote



[3] Limitation of Actions
Negligence in performance of professional



services



Cause of action for “wrongful birth,” if
recognized, would accrue upon birth of defective
child. U.C.A.1953, 63–30–4; Rules Civ.Proc.,
Rule 54(b).



5 Cases that cite this headnote



[4] Health
Retroactive operation



Application of 1978 amendment providing
statutory immunity for state employees for
simple negligence was not applied retroactively
in “wrongful birth” suit, where cause of
action could not have accrued before birth of
defective child, even though advice regarding the
circumstances of child's birth was given before
the enactment of the statute. U.C.A.1953, 63–
30–4; Rules Civ.Proc., Rule 54(b).



7 Cases that cite this headnote



[5] Constitutional Law
Conditions, Limitations, and Other



Restrictions on Access and Remedies



Public Employment
Particular torts
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States
Liabilities for official acts



Statute granting immunity from claims of simple
negligence to state employees in performance
of their duties, does not violate constitutional
guaranty of remedy for injuries, where statute
allowed recovery for damages against state if
notice of claim was filed within one year of
injury. U.C.A.1953, 63–30–4, 63–30–12, 63–
30–34; Const. Art. 1, § 11.
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Opinion



HOWE, Justice:



[1]  [2]  Plaintiffs John M. Payne and Stephanie Payne
(hereinafter “parents”) brought this medical malpractice



action seeking damages for “wrongful birth” 1  against Drs.
Garth G. Myers and Joseph P. Kesler (“doctors”) and their
employer, the State of Utah Handicapped Children's Service,
and the Division of Health of the State of Utah (“State
defendants”). John M. Payne on behalf of Michael P. Payne
(“minor plaintiff”) joined in the action against the doctors and



the State defendants, seeking damages for “wrongful life.” 2



FACTS



In 1975, the parents gave birth to their first child,
Matthew. Shortly thereafter, he began exhibiting signs of
an undiagnosed neurological disorder. From November 1976
through the fall of 1977, he was examined and treated



by the doctors at the Handicapped Children's Service,
an agency of the Utah State Department of Health. The
parents allege that the doctors negligently failed to diagnose
Matthew's affliction as Pelizaeus-Merzbacher Syndrome, a
rare, genetically transmitted, and progressively degenerative
neurological disorder that is characterized by widespread
demyelination of the brain sheath, causing severe motor
disorders and eventually death. The parents further allege that
sometime during the fall of 1977, the doctors advised them
that they could safely have another child and that they need
not worry that the affliction would recur. They assert that had
they been advised that a second child would be at risk of being
born with the same defect which impaired their first child,
they would not have taken that risk.



The parents contend that in reliance on this advice, Stephanie
Payne had her obstetrician remove her intrauterine birth
control device (IUD) on February 14, 1978, so that she
could conceive a second child. On January 27, 1979,
she gave birth to Michael, who soon developed signs
of the same neurological impairments as his brother,
Matthew. A few months after Michael's birth, both children
were diagnosed by another physician as having Pelizaeus-
Merzbacher Syndrome. Thereafter, the parents and minor
plaintiff brought this action against the doctors and the State
defendants.



The district court entered summary judgment in favor of the
State defendants as to the parents' claim on the ground that
they had failed to file a notice of claim against the State within
one year as required by Utah Code Ann. § 63–30–12 (1986).
The court, however, denied summary judgment in favor of
the State defendants as to the minor plaintiff's claim. The
court also awarded summary judgment in favor of the doctors
as to all claims by all plaintiffs on the ground that a 1978
amendment to Utah Code Ann. § 63–30–4 granted immunity
to them for their simple negligence in the performance of
their duties as state employees. The district court certified its
summary judgment in favor of the doctors and against the
parents as final pursuant to Rule 54(b) of the Utah Rules of
Civil Procedure to allow the parents to appeal. Their sole
contention on appeal is that the 1978 amendment should not
bar their suit for wrongful birth against the doctors.



I.



When reviewing the grant of a motion for summary judgment,
the facts are to be *188  liberally construed in favor of
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the parties opposing the motion, and those parties are to be
given the benefit of all inferences which might reasonably be
drawn from the evidence. See Durham v. Margetts, 571 P.2d
1332, 1334 (Utah 1977). Summary judgment is proper only
when the defendants are entitled to it as a matter of law on
the undisputed facts. Barlow Society v. Commercial Security
Bank, 723 P.2d 398 (Utah 1986). In this case, the district court
awarded summary judgment in favor of the doctors solely on
the immunity provided by the 1978 amendment to Utah Code
Ann. § 63–30–4. That section, as amended in 1978, provides



in pertinent part: 3



The remedy against a governmental entity or its employee
for an injury caused by an act or omission which occurs
during the performance of such employee's duties ... is,
after the effective date of this act, exclusive of any other
civil action or proceeding by reason of the same subject
matter against the employee or the estate of the employee
whose act or omission gave rise to the claim, unless the
employee acted or failed to act through gross negligence,
fraud, or malice.



An employee may be joined in an action against a
governmental entity in a representative capacity if the
act or omission complained of is one for which the
governmental entity may be liable, but no employee
shall be held personally liable for acts or omissions
occurring during the performance of the employee's
duties ... unless it is established that the employee acted
or failed to act due to gross negligence, fraud or malice.



(Emphasis added.) Prior to the 1978 amendment, the
doctors as governmental employees had no immunity from
suit for their simple negligence. The amended statute
became effective on March 30, 1978, after the alleged
negligent advice had been given by the doctors in the fall
of 1977 and after Stephanie Payne's IUD was removed in
February 1978, but some ten months before Michael was
born.



The parents contend that they are not subject to the 1978
amendment because their cause of action accrued at the time
they received and relied upon the negligent advice of the
doctors in 1977 and that the legislature could not thereafter
constitutionally impair their vested right to that cause of
action. The doctors, on the other hand, argue that the causes
of action of the parents, if indeed they have one at all, did
not accrue until the birth of Michael or, at the very earliest,
at the time he was conceived. Both of those events postdated
the effective date of the amendment.



Generally, at common law, one who suffers injury to his
person or property because of the negligence of another
has a right of action in tort. 65A C.J.S. Negligence § 175,
at 305 (1966). Under traditional tort analysis, the plaintiff
must establish the existence of a duty, the breach of which
proximately causes injury to the plaintiff. In an action for



wrongful birth, 4  the plaintiff has the burden of establishing
these same elements.



[3]  Assuming, but not deciding, that Utah jurisprudence



should recognize an action for wrongful birth, 5  it is necessary
to *189  determine precisely when the parents' cause of
action accrued.



The word “accrue” in connection with the accruing of
a cause of action means becoming complete so that the
aggrieved [parties] can begin and prosecute [their] action....
The true test is to ascertain the time when the plaintiff [s]
could first have maintained [their] action to a successful
result. A cause of action accrues when the person in
whose favor it arises is first entitled to institute a judicial
proceeding for the enforcement of his rights.
1 Am.Jur.2d Actions § 88 (1962). In traditional negligence
cases, a cause of action accrues when all the elements
necessary to maintenance of a lawsuit are present; the time
of occurrence of the last of those elements is made the
critical point of initial inquiry. Hunter v. Knight, Vale &
Gregory, 18 Wash.App. 640, 571 P.2d 212 (1977).



In this case, we have four possibilities as to when the
parents' cause of action accrued: (1) at the time they received
the negligent advice; (2) at the time Mrs. Payne had her
IUD removed in reliance on that advice; (3) at the time
Michael was conceived; or (4) upon Michael's birth. We will
analyze each of these four possibilities. First, we look at
the alleged negligent advice of the doctors. The increased
ability of health care professionals to predict and detect the
presence of fetal defects and the capacity to assess risk factors
associated with unborn and even unconceived children have
considerably enhanced the importance of genetic counseling.
It is now possible for prospective parents to know, well in
advance of birth, of the risk of congenital defects in children
not yet conceived. Courts accordingly have recognized that
physicians who perform testing and provide advice relevant to
the constitutionally guaranteed procreative choice, “or whose
actions could reasonably be said to give rise to a duty to
provide such testing or advice,” Smith v. Cote, 128 N.H. 231,
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513 A.2d 341, 346 (1986), have a corresponding obligation to
adhere to reasonable standards of professional performance.



Assuming that the facts alleged by the parents are true, did
their cause of action accrue when the doctors mistakenly
advised them? We conclude that it did not. Although there
was a duty to the parents which the doctors may have
breached, at that time the parents had no injury as a result of
the breach. If the parents had been unsuccessful in conceiving
a second child, no cause of action could have arisen. The
parents may have had negligent advice, but nothing more.



Second, did the parents' cause of action accrue at the time Mrs.
Payne had her IUD removed? They contend that they were
injured when, in reliance on the doctors' advice, they incurred
expenses for the removal of Mrs. Payne's IUD. They argue
that they have a vested right to their negligence cause of action
that “relates back” to the date of the earlier “injury” (removal
of the IUD), even though that injury was different in nature
from the wrongful birth for which they now claim relief,
because both injuries are a consequence of the same allegedly
negligent conduct. Again, we find no merit to the parents'
argument. The removal of the IUD was not an injury in and
of itself. Because of its contingent nature at that time, the
claim had not reached the point of definiteness traditionally
associated with a “vested” cause of action. Mrs. Payne may
not have conceived a child at all; thus the parents' reliance on
the allegedly negligent advice of the doctors would not have
produced an injury.



Third, did the parents suffer injury at the time of Michael's
conception or, fourth, at the time of his birth? Again,
Michael's conception enhances the possibility of injury.
However, had Mrs. Payne miscarried or had Michael been
born with no genetic defect, there would still have been no
cause of action for wrongful birth. By the very nature of
their claim, i.e., an action for the *190  wrongful birth of
their child, it is axiomatic that the injury to the parents could
not have occurred prior to Michael's birth. The injury in a
wrongful birth claim cannot precede the birth of the child. See
Blake v. Cruz, 108 Idaho 253, 698 P.2d 315 (1984).



Under this analysis, the parents' cause of action could not
have accrued earlier than ten months after the effective date of
the 1978 amendment to section 63–30–4. Since there was no
allegation of gross negligence, fraud, or malice, that section
precludes the personal liability of the doctors.



II.



[4]  The parents contend that granting immunity for the
doctors' negligence is to apply the amendment retroactively.
In Silver King Coalition Mines v. Industrial Commission,
2 Utah 2d 1, 268 P.2d 689 (1954), this Court defined
a retroactive law as one “which takes away or impairs
vested rights acquired under existing laws, or creates a
new obligation, imposes a new duty, or attaches a new
disability in respect to transactions or considerations already
past.” The 1978 amendment provides: “The remedy against a
governmental entity or its employee ... is, after the effective
date of this Act, exclusive of any other civil action....” It is
clear that the legislature carefully limited application of the
amendment to actions commenced after its effective date.
Thus, the amendment is applicable to the parents' suit against
the doctors, and the question arises whether this application
impairs any vested right of the parents. This Court has held
that a vested right of action is a property right protected by
the due process clause. Spanish Fork Westfield Irrigation Co.
v. District Court, 99 Utah 527, 104 P.2d 353 (Utah 1940).
Recently, the court reaffirmed the rule that



once a cause of action under a
particular rule of law accrues to a
person by virtue of an injury to his
rights, that person's interest in the
cause of action and the law which is
the basis for a legal action becomes
vested, and a legislative repeal of the
law cannot constitutionally divest the
injured person of the right to litigate
the cause of action to a judgment.



Berry v. Beech Aircraft Corp., 717 P.2d 670, 676 (Utah 1985);
see also 16A C.J.S. Constitutional Law § 260 (1984) (causes
of action that have not yet accrued are not vested). The general
rule is that a cause of action for negligence does not accrue
or vest until the plaintiff has suffered injury as a result of
negligent conduct. See Mathis v. Eli Lilly & Co., 719 F.2d
134, 141 (6th Cir.1983); Burmaster v. Gravity Drainage Dist.
No. 2, 366 So.2d 1381, 1387 (La.1978); see also Berry v.
Beech Aircraft Corp., supra (cause of action does not vest
until there is an injury to a right).



The parents did not suffer injury before Michael's birth. A
cause of action had not accrued, and therefore, they had
no vested rights prior to that time. Since application of the
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amendment did not affect a vested right, it had no retroactive
effect.



[5]  The parents' final contention is that the 1978 amendment
is unconstitutional because it contravenes article I, section
11 of the Utah Constitution, which provides, inter alia, that
“every person, for an injury done to him in his person,
property or reputation, shall have remedy by due course
of law....” The parents argue that they were injured by the
negligent acts of the doctors and that they had a cause of
action against them at common law which the amendment
stripped from them. The amendment to section 63–30–4 did
not leave the parents without a remedy for their injury. See
Stewart v. Houk, 127 Or. 589, 271 P. 998, reh'g denied,
127 Or. 597, 272 P. 893 (1928) (legislature may modify
the remedy and the form of procedure and attach conditions
precedent to the exercise of the right). Parents had a remedy
against the state defendants for injuries arising out of the
negligent acts of State employees, but the parents failed to
give notice of their claim to the State within one year as
required by section 63–30–12. Had they done so, they might



have obtained a judgment against the State. Utah Code Ann.
§ 63–30–34 (1986). We conclude that the parents were not
denied the guarantees of article I, section 11 because they still
had an opportunity to seek redress in the courts.



*191  III.



We have examined other contentions made by the parents as
to why the 1978 amendment should not bar their action, but
find those contentions also to be without merit.



The judgment of the district court is affirmed.



HALL, C.J., STEWART, Associate C.J., and DURHAM and
ZIMMERMAN, JJ., concur.



All Citations



743 P.2d 186



Footnotes
1 A “wrongful birth” claim is brought by the parents of a severely defective child against a physician who negligently fails



to inform them, in a timely fashion, of an increased possibility that the mother will give birth to such a child, thereby
depriving the parents of the choice to make an informed decision as to whether to have a child. See Smith v. Cote, 128
N.H. 231, 513 A.2d 341 (1986).



2 A “wrongful life” claim is brought on behalf of a severely defective child against a physician for the physician's negligent
failure to inform the parents of the risks of conceiving an impaired child, thereby denying the parents the choice to avoid
the child's birth.



3 In 1983, the legislature again amended section 63–30–4 to extend immunity to government employees for their gross
negligence. See 1983 Utah Laws ch. 129, § 3 (codified at Utah Code Ann. § 63–30–4 (1986)).



4 In 1983, the legislature enacted the Utah Wrongful Life Act, Utah Code Ann. §§ 78–11–23 through –25. Inasmuch as the
parents' claims arose prior to the effective date of that Act, its provisions are inapplicable to the instant case, and we do
not here address the effect that legislation may have on subsequent actions.



5 Although the action for wrongful birth is comparatively new in the history of tort law, many states have recognized wrongful
birth causes of action. Phillips v. United States, 508 F.Supp. 544, 545 n. 1 (D.S.C.1981); Smith v. Cote, 128 N.H. 231,
513 A.2d 341 (1986); Goldberg v. Ruskin, 128 Ill.App.3d 1029, 84 Ill.Dec. 1, 471 N.E.2d 530 (1984); Fassoulis v. Ramey,
450 So.2d 822, 824 (Fla.1984); Blake v. Cruz, 108 Idaho 253, 698 P.2d 315 (1984); Harbeson v. Parke-Davis, Inc.,
98 Wash.2d 460, 656 P.2d 483 (1983); Sherlock v. Stillwater Clinic, 260 N.W.2d 169 (Minn.1977); Becker v. Schwartz,
46 N.Y.2d 401, 386 N.E.2d 807, 813, 413 N.Y.S.2d 895 (1978); Troppi v. Scarf, 31 Mich.App. 240, 187 N.W.2d 511
(1971). Today, there is “quite general agreement” that some recovery should be permitted in wrongful birth cases. See
W. Keeton, D. Dobbs, B. Keeton & D. Owen, Prosser and Keaton on the Law of Torts § 55, at 371 (5th ed. 1984); see
also Annot., 83 A.L.R.3d 15 (1978 & Supp.1986). North Carolina refuses to allow recovery. See Azzolino v. Dingfelder,
315 N.C. 103, 337 S.E.2d 528 (1985), cert. denied, 479 U.S. 835, 107 S.Ct. 131, 93 L.Ed.2d 75 (1986).
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 Receded From by Agency for Health Care Admin. v. Associated



Industries of Florida, Inc., Fla., June 27, 1996



610 So.2d 419
Supreme Court of Florida.



PSYCHIATRIC ASSOCIATES, etc., et al., Appellants,
v.



Edward A. SIEGEL, M.D., Appellee.
TALLAHASSEE MEMORIAL REGIONAL



MEDICAL CENTER, INC., Appellant,
v.



Armanda M. SITTIG, M.D., Appellee.



Nos. 76844, 76917.
|



Dec. 3, 1992.



Physicians brought two separate actions against medical
review boards. The First District Court of Appeal held
that statutes that require physicians to post bonds are
unconstitutional, 567 So.2d 52, 567 So.2d 486, and medical
review boards appealed. The two actions were consolidated.
The Supreme Court, Harding, J., held that the statutes are
unconstitutional.



Affirmed.



Barkett, C.J., concurred with opinion.



Grimes, J., concurred in result with opinion.



Overton, J., dissented with opinion.



McDonald, J., dissented with opinion in which Overton, J.,
concurred.



West Headnotes (7)



[1] Constitutional Law
Costs and fees;  indigency



Constitutional right of access to courts sharply
restricts imposition of financial barriers to
asserting claims or defenses in court. (Per
Harding, J., with two Justices concurring, one



Justice concurring with an opinion, and one
Justice concurring in the result.) West's F.S.A.
Const. Art. 1, § 21.



3 Cases that cite this headnote



[2] Constitutional Law
Right of access to the courts and a remedy



for injuries in general



Right to go to court to resolve disputes is
fundamental. (Per Harding, J., with two Justices
concurring, one Justice concurring with an
opinion, and one Justice concurring in the result.)
West's F.S.A. Const. Art. 1, § 21.



4 Cases that cite this headnote



[3] Constitutional Law
Abrogation, modification, or recognition of



remedies



Constitutional Law
Conditions, Limitations, and Other



Restrictions on Access and Remedies



Legislature may abrogate or restrict access
to courts if it provides reasonable alternative
remedy or commensurate benefit or showing of
overpowering public necessity for abolishment
of right and finds that there is no alternative
method of meeting public necessity. (Per
Harding, J., with two Justices concurring, one
Justice concurring with an opinion, and one
Justice concurring in the result.) West's F.S.A.
Const. Art. 1, § 21.
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[4] Constitutional Law
Costs and fees;  indigency



Health
Validity



Statutes that require person who brings action
against someone who participated in medical
review board process to post bond sufficient
to cover defendant's costs and attorney fees,
before action can be prosecuted, violate person's
constitutional right of access to courts. (Per
Harding, J., with two Justices concurring, one
Justice concurring with an opinion, and one
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Justice concurring in the result.) West's F.S.A.
Const. Art. 1, § 21; West's F.S.A. §§ 395.011(10)
(b), 766.101(6)(b); F.S.1987, § 395.0115(5)(b).



6 Cases that cite this headnote



[5] Constitutional Law
Costs and Fees



Health
Validity



Statutes that require person who brings action
against someone who participated in medical
review board process to post bond sufficient to
cover defendant's costs and attorney fees, before
action can be prosecuted, are not reasonably
related to legislature's objective of preventing
disgruntled physicians from filing frivolous
lawsuits against members of medical review
boards for purposes of intimidation or leverage
and, therefore, statutes violate due process. (Per
Harding, J., with two Justices concurring, one
Justice concurring with an opinion, and one
Justice concurring in the result.) West's F.S.A.
§§ 395.011(10)(b), 766.101(6)(b); F.S.1987, §
395.0115(5)(b); U.S.C.A. Const.Amends. 5, 14.



4 Cases that cite this headnote



[6] Constitutional Law
Costs and Fees



Health
Validity



Statutes that require person who brings action
against someone who participated in medical
review board process to post bond sufficient
to cover defendant's costs and attorney fees,
before action can be prosecuted, are arbitrary
and capricious and, therefore, they violate due
process; bond requirement arbitrarily cuts off
person's right to be heard solely because of
inability to post bond. (Per Harding, J., with
two Justices concurring, one Justice concurring
with an opinion, and one Justice concurring
in the result.) West's F.S.A. §§ 395.011(10)
(b), 766.101(6)(b); F.S.1987, § 395.0115(5)(b);
U.S.C.A. Const.Amends. 5, 14.



1 Cases that cite this headnote



[7] Pretrial Procedure
Particular applications, delay or time



limitation



Dismissal for failure to prosecute claim by
physician against hospital was inappropriate
where dismissal occurred after court had issued
order staying physician's action until she posted
bond and where statute requiring bond was
unconstitutional; but better practice for physician
would have been to pursue action by requesting
hearing or seeking appellate review of stay order.
(Per Harding, J., with two Justices concurring,
one Justice concurring with an opinion, and one
Justice concurring in the result.) West's F.S.A. §
395.0115(5)(b).



4 Cases that cite this headnote
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Opinion



HARDING, Justice.



We have for appellate review Psychiatric Associates v. Siegel,
567 So.2d 52 (Fla. 1st DCA 1990), and Sittig v. Tallahassee
Memorial Regional Medical Center, Inc., 567 So.2d 486 (Fla.
1st DCA 1990), in which the First District Court of Appeal



invalidated sections 395.011(10)(b) 1 , *421  395.0115(5)



(b) 2 , Florida Statutes (1987), and 766.101(6)(b) 3  , Florida
Statutes (Supp.1988). We have jurisdiction pursuant to
article V, section 3(b)(1), of the Florida Constitution, and
consolidate the two cases for purposes of this opinion.



The issue before the Court is whether sections 395.011(10)
(b), 395.0115(5)(b), and 766.101(6)(b), which require a
plaintiff bringing an action against someone who participated
in a medical review board process to post a bond sufficient
to cover the defendant's costs and attorney's fees, before
the action can be prosecuted, violate the plaintiff's right of



access to the courts. 4  We hold that sections 395.011(10)
(b), 395.0115(5)(b) and 766.101(6)(b) are unconstitutional
because the bond requirement: 1) infringes on the plaintiff's
fundamental right of access to the courts without providing
an alternative remedy, commensurate benefit or a showing
that no alternative method exists for meeting the medical
malpractice crisis; and 2) infringes on the plaintiff's due
process rights by not being reasonably related to the
legislative goal of preventing frivolous lawsuits filed for
intimidation or leverage as well as being arbitrary and
capricious in application.



Psychiatric Associates is a professional service corporation
that is operated by three psychiatrists, Doctors Gill,
Neumeyer, and Valentine, who practice at Health Care
Services of America Gulf Coast Hospital (Gulf Coast
Hospital), a private psychiatric hospital in Okaloosa County.
Gill, Neumeyer and Valentine are also members of Gulf
Coast Hospital's executive committee, which is in charge of
conducting peer review, quality assurance, and regulation of
the hospital's medical staff privileges.



In early 1986, Dr. Siegel (Siegel), a psychiatrist, entered
into a written employment contract with Gulf Coast Hospital
to practice psychiatry at the hospital. By June 1986, Gulf
Coast Hospital's corporate owner received reports from
staff members, including Valentine, indicating that Siegel
may have become an impaired physician. Consequently,



Gulf Coast Hospital's corporate medical director instructed
Valentine, who was serving as acting chairman of the
executive committee and president of the medical staff in
Neumeyer's absence, to summarily place Siegel on temporary
suspension. Gulf Coast Hospital subsequently required Siegel
to undergo evaluation at an impaired physician's clinic. Siegel
underwent the evaluation, and the clinic certified that he was
not an impaired physician. Upon receiving the clinic's report,
Gulf Coast Hospital reinstated Siegel's staff privileges on the
conditions that he consult weekly with the hospital's medical
director about patient care and submit monthly reports of
these consultations to the corporate medical director.



Shortly after his reinstatement, Siegel left his employment
at the hospital. On March 4, 1988, he sued Psychiatric
Associates alleging that they wrongfully interfered with
his contract of employment with *422  the hospital, and
that Psychiatric Associates intentionally inflicted emotional
distress upon him. Following a year of pretrial discovery,
Psychiatric Associates moved for a summary judgment
claiming that Siegel's claim against them arose out of their
executive committee responsibilities for quality assurance,
peer review and regulation of physician staff privileges.
Thus, Psychiatric Associates argued that sections 395.011,
395.0115, and 766.101 provided them statutory immunity.
The trial court denied the summary judgment motion.
Psychiatric Associates then filed a motion to require Siegel
to post a bond for attorney's fees and costs as required by
sections 395.011(10)(b) and 766.101(6)(b). The trial court
denied the motion as to attorney's fees on the basis that
the bond requirement violated Siegel's right of access to
courts under article I, section 21, of the Florida Constitution.
The trial court, however, granted Psychiatric Associates'
motion requiring Siegel to post a bond in order to cover the
defendant's costs. Psychiatric Associates appealed the trial
court's holding that the bond requirement violated Siegel's
right of access. The district court affirmed the trial court's
holding and adopted Judge Anstead's dissent in Guerrero v.
Humana, Inc., 548 So.2d 1187 (Fla. 4th DCA 1989).



In Sittig v. Tallahassee Memorial Regional Medical Center,
the district court held that section 395.0115(5)(b), as
applied to the facts, violated Dr. Armanda Sittig's (Sittig)
right of access to courts. The record shows that in
June 1982, Tallahassee Memorial Regional Medical Center
(Tallahassee Memorial) hired Sittig to practice obstetrics and
gynecology. According to Tallahassee Memorial's bylaws,
the hospital's executive committee periodically reviewed
Sittig's performance and made recommendations concerning
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the renewal of her staff privileges. During the summer
of 1987, upon recommendation of Tallahassee Memorial's
executive committee, the hospital revoked Sittig's obstetrical
staff privileges, but left intact her gynecological staff
privileges. Sittig filed an initial complaint in July 1987, which
the trial court dismissed without prejudice on September
14, 1987. Sittig filed an amended complaint on October 23,
1987, which contained five counts: malicious and willful
breach of contract; a violation of the statutory mandates
regarding staff privileges found in section 395.0115; tortious
interference with Sittig's business relationship with private
birth establishments; and two counts of maliciously harming
Sittig's reputation in the community and her ability to practice
medicine.



Pursuant to section 395.0115(5)(b), Tallahassee Memorial
filed a motion requesting that Sittig post a bond or other
security in an amount sufficient to pay the hospital's costs and
attorney's fees in the eventuality that Tallahassee Memorial
prevailed in the action. The trial court held a hearing on the
constitutionality of the bond requirement and determined that
section 395.0115(5)(b) did not violate Sittig's right of access
to the courts. Following its determination, the trial court
conducted an evidentiary hearing to determine the amount of
bond. During the evidentiary hearing, the trial court examined
Sittig's affidavit claiming an inability to post the bond, her
1986 and 1987 tax returns, testimony about her financial
situation, and a lawyer's affidavit regarding the defendant's
potential costs and attorney's fees in defending this case.
On October 21, 1988, the trial court issued an order staying
Sittig's action until she posted a $30,000 bond.



The record shows that no activity took place in the case for
over a year. On October 27, 1989, Tallahassee Memorial filed
a motion to dismiss for failure to prosecute. In response to the
motion to dismiss, Sittig filed a pleading which alleged that
her continued inability to post the bond provided good cause
for lack of prosecution. On December 4, 1989, the trial court
rejected Sittig's pleading and ordered the case dismissed.



Sittig appealed the trial court's dismissal to the district court.
The district court did not address the issue of the trial court's
dismissal, but rather reversed on the grounds that section
395.0115(5)(b) as applied in the case violated Sittig's right of
access to the courts.



*423  Sections 395.011(10)(b), 395.0115(5)(b), and
766.101(6)(b) share common language which requires a
plaintiff to post “a bond or other security ... in an



amount sufficient to pay the costs and attorney's fees”
before any responsive pleading is due. § 395.011(10)(b),
Fla.Stat. (1987). This bond requirement creates a financial
precondition before a claimant may bring an action against
a person who participated in a medical review board
proceeding. The legislature enacted the bond requirement
pursuant to recommendations made by the Governor's Task
Force on Medical Malpractice (Task Force), which was
formed to study the growing medical malpractice crisis in



the state. 5  In 1985, the Task Force issued a report titled
Toward Prevention and Early Resolution which found the
existence of a medical malpractice crisis, and made a number
of findings concerning the causes of the malpractice crisis and
some possible problem-solving recommendations.



The Task Force suggested that hospitals appoint medical
staffs to review the performance and competence of staff
physicians. In order to encourage candid review and protect
physicians participating in the peer review process, the Task
Force recommended that:



A person who files a civil action seeking damages against
a peer review participant shall be required to post a bond
sufficient to pay cost and attorneys' fees in the event that
the plaintiff is unsuccessful.



... The requirement to post a bond is designed to act as a
deterrent to filing a civil action only as a means to leverage
or intimidate peer review participants.



“Toward Prevention and Early Resolution” 75 (Governor's
Task Force on Medical Malpractice ed., 1985) (on file in the
Florida Legislative Library, The Capitol).



The appellants, Psychiatric Associates and Tallahassee
Memorial, argue that the district court of appeal erred in
holding that the bond requirement violated the appellees' right
of access to the courts. The appellants argue that the bond
requirement is part of the legislature's comprehensive plan
to end Florida's medical malpractice crisis. They contend
that the legislature carefully created a reasonable financial
barrier for a plaintiff to meet before bringing a law suit
against a person who participated in a medical review board.
Consequently, the appellants argue that the bond requirement
does not abolish a plaintiff's cause of action. The appellants
conclude that because the bond requirement reasonably
furthers the legislative purpose of encouraging peer review
on medical boards without abolishing the plaintiff's cause of
action, the bond requirement is constitutional. The appellants
also argue that even if this Court finds that the bond
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requirement abolishes the appellees' right of access to the
courts, the bond requirement satisfies the two-prong test set
out by Kluger v. White, 281 So.2d 1 (Fla.1973), because the
bond is pursuant to the “overpowering public necessity” of
ending the medical malpractice crisis and that “no alternative
method of meeting such public necessity can be shown.” Id.
at 4.



The appellees, Siegel and Sittig, argue that the bond
requirement is unconstitutional because it has the practical
effect of abolishing their right of access to the courts,
based upon their inability to post the bond and the lack of
any provision to retain their common-law cause of action.
They conclude that the statutes fail both prongs of Kluger
because the bond requirement is not part of an “overpowering
public necessity” and the legislature failed to show that
“no alternative method” exists for reaching its goal. The
appellees argue that even if this Court found that the bond
requirement does not abolish a cause of action, the statutes are
unconstitutional because the bond is not rationally related to
the goal of the legislature. Finally, the appellees argue that the
bond requirement violates due process because it is arbitrary
and capricious in its application.



[1]  We find that the bond requirement does not totally
abrogate a plaintiff's right of access to the courts; however,
the statutes *424  do create an impermissible restriction on
access to the courts. The constitutional right of access to the
courts sharply restricts the imposition of financial barriers
to asserting claims or defenses in court. G.B.B. Investments,
Inc. v. Hinterkopf, 343 So.2d 899, 901 (Fla. 3d DCA 1977).
Although courts have upheld reasonable measures, such as
filing fees, financial preconditions that constitute a substantial
burden on a litigant's right to have his or her case heard are
disfavored. Id.



[2]  [3]  [4]  Article I, section 21 of the Florida Constitution
expressly provides that “[t]he courts shall be open to every
person for redress of any injury, and justice shall be
administered without sale, denial, or delay.” The right to go
to court to resolve our disputes is one of our fundamental
rights. With the exception of the state constitution in 1868,
Florida has incorporated an express provision guaranteeing
a person's right of access to the courts in each of its



constitutions. 6  The history of the provision shows the courts'
intention to construe the right liberally in order to guarantee
broad accessibility to the courts for resolving disputes. As
Judge Anstead noted in Guerrero, article I, section 21 and
its predecessor, Section 4, Declaration of Rights of the



Florida Constitution (1885), have been applied to “dissolution
cases, interpretation of death penalty statutes, automobile
negligence cases, foreclosure proceedings, probate matters,
worker's compensation proceedings, and many other kinds
of disputes.” Guerrero, 548 So.2d at 1188 (Anstead, J.,
dissenting) (footnotes omitted). While article I, section 21
may not give a litigant a particular remedy, the right of access
does guarantee the litigant a forum in which to be heard.
Although courts generally oppose any burden being placed
on the right of a person to seek redress of injuries from
the courts, the legislature may abrogate or restrict a person's
access to the courts if it provides: 1) a reasonable alternative
remedy or commensurate benefit, or 2) a showing of an
overpowering public necessity for the abolishment of the
right, and finds that there is no alternative method of meeting
such public necessity. Kluger, 281 So.2d at 4; see also Smith
v. Department of Ins., 507 So.2d 1080, 1088 (Fla.1987).



In Lasky v. State Farm Insurance Co., 296 So.2d 9 (Fla.1974),
we upheld a statutory provision which denied recovery for
pain and suffering and similar intangible items of damages
unless the plaintiff was able to meet a $1,000 medical
expense threshold. In upholding the statute, we found that
the legislature had provided plaintiffs an alternative remedy
or commensurate benefit. As this Court explained in Smith,
the statute at issue in Lasky “provided a reasonable trade
off of the right to sue for the right to recover uncontested
benefits under the statutory no-fault insurance scheme and
the right not to be sued.” Smith, 507 So.2d at 1088. Unlike
Lasky, we find that the bond requirement statutes at issue
here do not provide a plaintiff with an alternative remedy or
a commensurate benefit. Under the statutes, a plaintiff is only
heard after posting a bond, and the plaintiff receives no benefit
from posting the bond. In fact, the statutes lack reciprocity
because they do not require defendants to pay a plaintiff's
costs and attorney's fees if the claim proves meritorious. Thus,
for the bond requirements to be constitutional under the right
of access to the courts the statutes must pass the two-prong
test set out in Kluger.



The record shows that the legislature enacted the bond
requirement statutes pursuant to an overpowering public
purpose. The Task Force's report and the legislature's



preamble 7  to enacting the bond requirements clearly outline
the existence of a medical malpractice crisis in the state.
The legislature acted within its police powers to protect the
health and welfare of its citizens by enactment of the statutes.
Thus, we find that the bond requirement statute passes the
first prong of Kluger. However, the bond requirement statutes
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do not satisfy Kluger 's second prong because *425  the
record in the case does not show that the bond requirement
is the only method of meeting the medical malpractice crisis
and encouraging peer review. Consequently, we hold that the
statutes are an unconstitutional restriction on a plaintiff's right
of access to the courts.



The bond requirement also raises due process issues. In Lasky,
we stated that “[t]he test to be used in determining whether
an act is violative of the due process clause is whether the
statute bears a reasonable relation to a permissible legislative
objective and is not discriminatory, arbitrary, or oppressive.”
Lasky, 296 So.2d at 15.



[5]  Applying Lasky to the bond requirement statutes, we find
that the statutes are not reasonably related to the legislature's
objective of preventing disgruntled physicians from filing
frivolous lawsuits against members of medical review boards
for the purposes of intimidation or leverage. Under the bond
requirement statutes, all plaintiffs, regardless of the merits
of their claims, must post a bond before proceeding with
their action. This requirement will not necessarily discourage
frivolous lawsuits of the rich, but only those lawsuits where
the plaintiff is too poor to post the bond. Thus, the effect
of the bond requirement is to discourage lawsuits based
on the plaintiff's financial ability rather the merits of the
claim. Further, under the bond requirement, a plaintiff with
a complex meritorious case would have to post a larger
bond than a plaintiff with a simple but frivolous case.
Thus, as Judge Anstead stated, “[t]his kind of provision may
net some sharks, but only at the price of also netting a
substantial number of innocent fish.” Guerrero, 548 So.2d
at 1188 (Anstead, J. dissenting). We find that this result
is not reasonably related to the permissible legislative goal
of preventing frivolous lawsuits filed for intimidation or
leverage.



These bond requirement statutes are distinguishable from the
pre-suit mediation statute at issue in Carter v. Sparkman,
335 So.2d 802 (Fla.1976), cert. denied, 429 U.S. 1041, 97
S.Ct. 740, 50 L.Ed.2d 753 (1977). In Carter, we found that
a statute requiring a plaintiff to submit his or her medical
malpractice claim to an appropriate medical mediation panel
before filing the claim in the state courts did not violate due
process. Unlike the pre-suit mediation procedure upheld in
Carter, these bond requirement statutes contain no provision
to address the merits of a plaintiff's claim before requiring
him or her to post a bond. We agree with Judge Anstead that
if the merits-focused pre-suit mediation process approved in



Carter reached the outer limits of constitutional tolerance,
then the bond requirement in the instant case exceeds those
limits. Guerrero 548 So.2d at 1188 (Anstead, J., dissenting).



As noted earlier, the bond requirement is also unreasonable
because the statutes lack reciprocity which encourages
defendants to dispute all claims instead of settling meritorious
plaintiffs' claims. In fact, the bond requirement may have
the unwanted effect of encouraging defendants to estimate
costly defenses for all claims in order to obtain a prohibitively
high bond. Furthermore, the bond requirement statutes are
distinguishable from statutes that award a prevailing party
reasonable attorney's fees at the conclusion of a case. Under
these latter statutes, the court can accurately measure the
reasonableness of the fees; whereas the bond requirement
statutes compel the court to intuit the appropriate attorney's
fees and costs in advance of any action. For all of the
reasons discussed above, we find the bond requirement is an
unreasonable means to reach the legislative goal of preventing
frivolous lawsuits.



[6]  Even if we accepted the view that the bond requirement
is reasonably related to a permissible legislative objective,
the bond requirement would violate due process because it
is arbitrary and capricious. The bond requirement arbitrarily
cuts off a plaintiff's right to be heard solely because of
inability to post a bond. Unlike other financial barriers to the
courts, such as filing fees and bonds covering costs, the bond
requirement statutes contain no provisions for a trial court to
weigh a plaintiff's ability to post the bond or to waive the
*426  bond if the plaintiff is unable to pay. Thus, these bond



requirements are arbitrary and capricious because they deny
plaintiffs, like Sittig, the right to be heard on the basis of one's
financial status.



[7]  Tallahassee Memorial Regional Medical Center v. Sittig
contains an additional issue that the district court did not
address: whether the trial court abused its discretion in
granting Tallahassee Memorial's motion to dismiss Sittig's
claim for failure to prosecute.



Tallahassee Memorial argues that the district court erred in
not determining whether the trial court abused its discretion.
Although Tallahassee Memorial concedes that Florida Rule
of Civil Procedure 1.420(e) generally precludes dismissal of
an action where a stay order has been issued, Tallahassee
Memorial argues that the stay order in the instant case is
distinguishable from stay orders granted in other actions.
Tallahassee Memorial contends that most stay orders are
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entered to stop a proceeding in one case until there has been
a resolution of a collateral issue in another case; whereas
the stay order in the instant case was not entered subject to
the resolution of another action or a collateral issue. Thus,
Tallahassee Memorial concludes that because Sittig failed to
move the trial court for rehearing on the bond or to pursue an
interlocutory appeal to move the case to a conclusion, the trial
court properly dismissed the case for lack of prosecution.



“The purpose of Rule 1.420(e) is to encourage prompt and
efficient prosecution of cases and to clear trial dockets of
litigation that essentially has been abandoned.” Barnett Bank
v. Fleming, 508 So.2d 718, 720 (Fla.1987). While we agree
with Tallahassee Memorial that the stay order in the instant
case may be distinguishable from stay orders contemplated
by rule 1.420(e), we cannot ignore the fact that the trial court
issued a stay order as a result of Tallahassee Memorial's
request for the bond.



As Rule of Judicial Administration 2.085 states, “[j]udges
and lawyers have a professional obligation to conclude
litigation as soon as it is reasonably and justly possible to
do so.” Fla.R.Jud.Admin. 2.085(a) (emphasis added). The
better practice here would have been for Sittig to pursue
her case's prosecution to a conclusion, either by requesting
a rehearing or seeking appellate review of the trial court's
stay order. However, in light of our decision holding that the
bond requirement is unconstitutional, we find that dismissal
of Sittig's action was inappropriate.



Accordingly, we hold that sections 395.011(10)(b),
395.0115(5)(b), and 766.101(6)(b) violate the appellees' right
of access to the courts and right to due process, and affirm the
decisions below.



It is so ordered.



SHAW and KOGAN, JJ., concur.



BARKETT, C.J., concurs with an opinion.



GRIMES, J., concurs in result only with an opinion.



OVERTON, J., dissents with an opinion.



McDONALD, J., dissents with an opinion, in which
OVERTON, J., concurs.



BARKETT, Chief Justice, concurring.
I write only to add that the statutes also violate the equal
protection guarantees of the Florida and federal Constitutions.
There can be no equal justice when the right to file suit
depends on one's ability to pay. Cf. Griffin v. Illinois, 351 U.S.
12, 76 S.Ct. 585, 100 L.Ed. 891 (1956) (a criminal defendant's
right to appeal cannot be denied because the defendant does
not have the money to pay for a transcript).



GRIMES, Justice, concurring in result only.
I believe the statutes would be constitutional if they contained
a provision that would authorize the court to reduce the
amount of the bond to accommodate the financial capability
of the plaintiff.



OVERTON, Justice, dissenting.
I dissent. By its decision, the majority has driven a large
nail in the coffin of the Comprehensive Medical Malpractice



Reform *427  Act of 1985. 8  Individual physicians will not
volunteer their time and expertise in the difficult and sensitive
peer review process if their personal assets are threatened by
their participation in that process. Studies have established
that meaningful peer review is absolutely necessary to reduce
patient injuries caused by negligence and to improve the
quality of medical care. Those objectives will suffer a severe
blow as a result of this opinion. I fully concur with Justice
McDonald's articulate and well-reasoned dissent.



McDONALD, Justice, dissenting.
I disagree that the legislation under review is an
unconstitutional bar to access to courts or is otherwise invalid.
This legislation was passed after a long and detailed study by
the Governor's Task Force on Medical Malpractice and was
an integral part of chapter 85–175, Laws of Florida, generally
described as the Comprehensive Medical Malpractice Reform
Act of 1985. The requirement to post a bond is admittedly
an impediment to actions sought to be brought against
persons serving as peer review committee members. The task
force, however, stated succinct and logical reasons for the
enactment:



The hospital has an affirmative duty to ensure that
only competent physicians are appointed to its medical
staff, that those admitted are given clinical privileges
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according to their qualifications, and that staff physicians
are evaluated periodically to ensure their continuing
competence.



The state should encourage peer review and reduce
the risks associated with it. Physicians currently feel
vulnerable to suit if they candidly participate in peer review
activities. This has acted as a deterrent to strong peer review
among providers.



When a physician is removed from the hospital staff or
is otherwise disciplined in a peer review situation, he will
sometimes bring a suit against the physicians on the peer
review committee. The suit is usually based on a myriad of
complaints. They include restraint of trade, a lack of due
process, defamation, violation of civil rights, and so forth.



When the individual physician sitting on a peer review
panel is sued and personal assets are then threatened, it
results in physicians being unwilling to participate further
in these activities. Few mechanisms are in place to protect
the physician who participates in peer review from these
types of suits.



If incentives could be provided to encourage meaningful
peer review participation, the inept provider could have
his practice restrained to areas of competence. This should
result in a reduction on the number of patient injuries
caused by negligence. The overall quality of care would
be improved and public confidence about the quality and
competence of practitioners would be enhanced.



“Toward Prevention and Early Resolution” 63–64
(Governor's Task Force on Medical Malpractice ed., 1985).
As a result of its findings, and in an effort to encourage
meaningful peer review and, in turn, raise the level of
physician competence in this state, thereby raising the quality



of care rendered to the general public, the task force made the
following recommendation:



A person who files a civil action
seeking damages against a peer review
participant shall be required to post
a bond sufficient to pay costs and
attorney's fees in the event that
the plaintiff is unsuccessful ... The
requirement to post a bond is designed
to act as a deterrent to filing a civil
action only as a means to leverage or
intimidate peer review participants.



Id. at 75. Based upon the recommendation of the task force
and its preliminary determination that the health and public
welfare of the citizens of this state would benefit from such
legislation, the legislature enacted the bond requirement of
subsection 395.0115(5), Florida Statutes (1987). There are
valid public policy reasons for this that meet the test of Kluger
v. White, 281 So.2d 1 (Fla.1973).



*428  In order to induce competent physicians to perform
peer review functions, reasonable protection should be
afforded to them. Otherwise, the weapon of a lawsuit may
force them, out of self protection, into taking actions that their
professional judgment would dictate being done differently.



I dissent.



OVERTON, J., concurs.



All Citations
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Footnotes
1 Section 395.011(10)(b), Florida Statutes (1987), reads as follows:



As a condition of any applicant bringing any action against any person or entity that initiated, participated in, was
a witness in, or conducted any review as authorized by this section and before any responsive pleading is due,
the applicant shall post a bond or other security, as set by the court having jurisdiction of the action, in an amount
sufficient to pay the costs and attorney's fees.



2 The legislature amended sections 395.0115(5)(a) and (b) to include protection for physicians, and renumbered the
amended sections to 395.0115(8)(a) and (b). Ch. 88–1, § 3, Laws of Fla. Section 395.0115(5)(b), Florida Statutes (1987),
reads as follows:



As a condition of any staff member bringing any action against any person or entity that initiated, participated in, was
a witness in, or conducted any review as authorized by this section and before any responsive pleading is due, the
staff member shall post a bond or other security, as set by the court having jurisdiction of the action, in an amount
sufficient to pay the costs and attorney's fees.
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3 Section 766.101(6)(b), Florida Statutes (Supp.1988), reads as follows:
As a condition of any health care provider bringing any action against any person that initiated, participated in, was
a witness in, or conducted any review as authorized by this section and before any responsive pleading is due, the
health care provider shall post a bond or other security, as set by the court having jurisdiction of the action, in an
amount sufficient to pay the costs and attorney's fees.



4 Art. I, § 21, Fla. Const.



5 Fla.Exec.Order No. 84–202 (Apr. 1984).



6 David C. Hawkins, Florida Constitutional Law: A Ten–Year Retrospective on the State Bill of Rights, 14 Nova L.Rev.
693, 807 (1990).



7 Ch. 85–175, § 3, Laws of Fla.



8 Ch. 85–175, Laws of Fla.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment



 Distinguished by In re Bridgestone/Firestone, Inc. Tires Products



Liability Litigation, S.D.Ind., July 27, 2001



679 F.Supp. 873
United States District Court,



S.D. Indiana,
Indianapolis Division.



Carl REED, Plaintiff,
v.



FORD MOTOR COMPANY, Defendant.



No. IP 86–134–C.
|



Feb. 5, 1988.



Consumer brought action against truck manufacturer based
on products liability law. The District Court, Barker, J., held
that: (1) genuine issue of material fact existed as to whether
manufacturer was consciously or heedlessly indifferent to
complaints it received and whether it was thus liable for
punitive damages under Indiana law, precluding summary
judgment, and (2) manufacturer's duty to warn was not limited
to time of sale by Indiana statutory or common law.



Defendant's summary judgment motion denied.



West Headnotes (9)



[1] Federal Civil Procedure
Form and Requisites



Summary judgment rule requiring that opposing
affidavits be made on personal knowledge and
set forth such facts as would be admissible
in evidence does not require unequivocal
conclusion that the evidence will be admissible
at trial as condition precedent to consideration of
evidence on summary judgment motion nor need
evidence be judged on same basis as evidence
offered at trial. Fed.Rules Civ.Proc.Rule 56(e),
28 U.S.C.A.



5 Cases that cite this headnote



[2] Federal Civil Procedure



Sufficiency of Showing



District court at summary judgment stage would
not exclude evidence contained in affidavits
opposing summary judgment on grounds of
hearsay, irrelevance, or undue prejudice; rather,
district court was to make those types of
determinations at trial because admissibility of
testimony sometimes depends upon form in
which it is offered and background which is laid
for it.



2 Cases that cite this headnote



[3] Federal Civil Procedure
Stipulations



District court would not exclude plaintiff's
documents proffered in opposition to summary
judgment motion for alleged insufficiencies
in authentication, as parties, subsequent to
defendant's summary judgment motion, filed
stipulations which apparently encompassed
many of documents, and plaintiff's counsel
represented that he was led by defendant to
believe that it would stipulate to authenticity of
documents.



1 Cases that cite this headnote



[4] Federal Civil Procedure
Sufficiency of Showing



Summary judgment rule's requirement that
opposing affidavits be made on personal
knowledge could not be interpreted to exclude
expert testimony, as such testimony was often
relevant to issues raised on summary judgment
motion. Fed.Rules Civ.Proc.Rule 56(e), 28
U.S.C.A.



Cases that cite this headnote



[5] Federal Civil Procedure
Weight and Sufficiency



Testimony of products liability plaintiff's
experts, in support of opposition to summary
judgment motion, would not be stricken as
inconsistent with prior deposition testimony;
cited testimony was not directly contradictory to
deposition testimony.
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2 Cases that cite this headnote



[6] Attorney and Client
Acting in Different Capacities;  Counsel as



Witness



Plaintiff's attorney could be witness at summary
judgment stage; primary purpose of attorney's
affidavit was to present documents to be
considered at summary judgment stage which
he believed would later be subject of parties'
stipulations.



Cases that cite this headnote



[7] Federal Civil Procedure
Tort Cases in General



Genuine issue of material fact existed as to
whether truck manufacturer was consciously or
heedlessly indifferent to complaints it received
regarding truck's transmissions and whether it
was thus liable for punitive damages under
Indiana law, precluding summary judgment.



2 Cases that cite this headnote



[8] Products Liability
Post-Sale Duties



Products Liability
Automobiles



Seller's duty to warn of inherent dangers
associated with transmission system installed in
pick-up trucks was not limited to time of sale by
Indiana statutory or common law. IC 33–1–1.5–
1 et seq. (1982 Ed.); 33–1–1.5–2.5, 33–1–1.5–
2.5(a, b) (1987 Supp.).



4 Cases that cite this headnote



[9] Products Liability
Automobiles



States
Product Safety;  Food and Drug Laws



National Traffic and Motor Vehicle Safety Act
did not preempt Indiana common law of products
liability. National Traffic and Motor Vehicle



Safety Act of 1966, §§ 1 et seq., 108(c), 15
U.S.C.A. §§ 1381 et seq., 1397(c).



1 Cases that cite this headnote



Attorneys and Law Firms



*874  Mark C. Ladendorf, Townsend Yosha & Cline,
Indianapolis, Ind., David L. Perry, Elaine W. Stone, David L.
Perry & Associates, Corpus Christi, Tex., for plaintiff.



Wayne C. Kreuscher, Kenneth H. Inskeep, Barnes &
Thornburg, Indianapolis, Ind., for defendant.



ENTRY



BARKER, District Judge.



This matter is before the court on the defendant Ford Motor
Company's (“Ford”) motion for partial summary judgment,
filed November 30, 1987. The plaintiff Carl Reed filed his
brief in opposition to the motion on December 30, 1987,
and Ford replied on January 12, 1988. The plaintiff and the
defendant supplemented their briefs on January 12, 1988,
and January 22, 1988, respectively. On January 12, 1988,
Ford also filed a motion to strike affidavits and appendices
submitted by the plaintiff in opposition to Ford's motion for
partial summary judgment. The court reviewed that motion
prior to its final consideration of the issues presented by
the summary judgment motion and will therefore present its
discussion and rulings in that order.



MEMORANDUM



I. Motion to Strike
In response to Ford's motion for summary judgment on the
plaintiff's punitive damages claim, the plaintiff submitted
several affidavits, numerous documents, and excerpts of
various depositions. Included among those submissions are
the affidavits of Melvin Richardson, Harley Copp, and Lynn
Bradford, all expected to be expert witnesses for Mr. Reed,
and of David Perry, Mr. Reed's lead counsel. Numerous
documents are appended to the affidavits.



Ford requests that the court strike these submissions for
purposes of ruling on its motion for summary judgment.
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Although Ford has supplied a sentence-by-sentence critique
on the admissibility of the affidavits, several general
objections can be distilled and addressed. First, Ford disputes
the propriety of the plaintiff's attorney testifying in any
manner in this case. Second, Ford argues that many of the
statements contained in the experts' affidavits are merely
conclusory, speculative, and argumentative, and should be
striken because they are not based on personal knowledge.
Third, Ford maintains that certain statements should be
striken because they are inconsistent with the affiants'
deposition testimony. Finally, Ford asserts objections to
various statements and documents on grounds of irrelevance,
unfair prejudice, hearsay, and failure to authenticate.



[1]  The defendant's motion to strike is premised primarily
on rule 56(e)' s requirement that “opposing affidavits shall
be made on personal knowledge [and] shall set forth facts
as would be admissible in evidence.” Its reading of this
requirement is, however, entirely too restrictive and is
inconsistent with the court's task at the summary judgment
stage. Rule 56(e), it has often been said, “is an enlarging
provision as to what may be considered, not a restriction.”
Yong Hong Keung v. Dulles, 127 F.Supp. 252 (D.Mass.1954)
(quoted in 10A C. Wright, A. Miller & M. Kane, Federal
Practice and Procedure § 2721 (2d ed. 1983)). Furthermore,
the rule does not require an unequivocal conclusion that
the evidence will be admissible at trial as a condition
precedent to its consideration on a summary judgment
motion, nor need the evidence be judged on the same basis
as evidence offered at trial. See, e.g., Corley v. Life and
Casualty Insurance Company of Tennessee, 296 F.2d 449
(D.C.Cir.1961); Securities and Exchange Commission v.
American Commodity Exchange, Inc., 546 F.2d 1361 (10th
Cir.1976).



*875  [2]  [3]  For these reasons, the court will not exclude
evidence at this stage on grounds of hearsay, irrelevance,
or undue prejudice. The court must make those types of
determinations at trial because “[a]dmissibility of testimony
sometimes depends upon the form in which it is offered,
the background which is laid for it, and perhaps on other
factors as well.”  Corley, 296 F.2d at 450. The court will also
not exclude the plaintiff's proffered documents for alleged
insufficiencies in authentication, as the parties, subsequent to
Ford's motion, filed stipulations which apparently encompass



many of these documents 1  and because plaintiff's counsel
has represented that he was led by Ford to believe that it would
stipulate to the authenticity of the documents. In the event
that Ford still challenges certain documents on this basis, the



plaintiff should have the opportunity at trial to authenticate
the documents.



[4]  The court also will not strike the affidavits of the
plaintiff's experts for their purported failure to include
testimony regarding facts based on personal knowledge. Rule
56(e)'s “personal knowledge” requirement should not be
interpreted to exclude expert testimony, as such testimony is
often relevant to the issues raised on a summary judgment
motion, just as it is often relevant and admissible at trial. See
Bulthuis v. Rexall Corp., 789 F.2d 1315, 1318 (9th Cir.1986).
Ford, in support of its motion for summary judgment, has
proffered the testimony of two of its employees, persons who
themselves would probably qualify as experts. They have
testified as to the investigative and remedial efforts of Ford
in responding to reports of park to reverse incidents. That
testimony, Ford maintains, shows that Ford's actions reflected
a reasonable, good faith response to the alleged problem.
A plaintiff, in attempting to oppose testimony of this type,
rarely has an eyewitness to refute such contentions. Rather,
the plaintiff may need, and should be entitled, to present
expert opinion on what reasonable, good faith investigative
and remedial efforts in the industry generally entail. For these
reasons, the court denies the motion to strike on this ground.
The court observes, however, as the defendant has pointed
out, that certain portions of the affidavits merely characterize
the defendant's expert testimony and are argumentative. The
court therefore does not consider these statements in ruling
on the summary judgment motion.



[5]  The court further finds that the testimony of the plaintiff's
experts should not be striken as inconsistent with their prior
deposition testimony. The cited testimony is not directly
contradictory to deposition testimony, unlike the testimony
addressed in the defendant's cited authority, Miller v. A.H.
Robins Co., Inc., 766 F.2d 1102, 1104–05 (7th Cir.1985).
Any perceived inconsistencies in the experts' testimony can
certainly be pursued by Ford at trial.



[6]  Finally, the court notes that attorneys of parties to
litigation generally are not proper witnesses, including at
the summary judgment stage. Although courts sometimes
allow attorneys' affidavits in limited circumstances, attorney
statements that merely attest to the truth of the party's
evidence are improper. See, e.g., Equia v. Tompkins, 756 F.2d
1130, 1136 (5th Cir.1985). In this case, however, it appears
that the primary purpose of Mr. Perry's affidavit was to
present documents to be considered at the summary judgment
stage which he believed would later be the subject of the
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parties' stipulations. The court, for the reasons noted above,
will not strike the plaintiff's documents on grounds of hearsay,
irrelevance, undue prejudice, or failure to authenticate. On
the other hand, the court will not consider statements in Mr.
Perry's affidavit which are argumentative or which attempt to
characterize the evidence presented.



For all of the foregoing reasons, the defendant's motion to
strike is DENIED. The court, however, will disregard those
submissions noted above which it deems improper. Finally,
the parties are reminded that the court's rulings on this motion
to *876  strike do not constitute conclusive rulings on the
admissibility of this evidence for trial purposes.



II. Motion for Partial Summary Judgment



A. Mr. Reed's Punitive Damages Claim



Ford has filed a motion for partial summary judgment,
maintaining that it is entitled to judgment as a matter of
law on the plaintiff's claim for punitive damages. In support
of its motion, Ford has offered the deposition testimony
of Mr. Alvin Alexandrowicz, supervisor of Ford's steering
column and linkage section from 1968 through 1973. In that
deposition, Mr. Alexandrowicz outlines the investigations
and explorations made in the early 1970's in his section aimed
at remedying the reported problem of inadvertent rearward
movement in cars equipped with certain Ford transmissions.
Mr. Robert Lange, whose deposition testimony has also
been proffered by the defendant, was a Ford engineer from
1969 to 1982 who testified that he participated in a Ford
task force studying inadvertent rearward movement. He,
like Mr. Alexandrowicz, has testified as to the investigative
and remedial efforts of Ford during the period prior to the
manufacture of the plaintiff's Ford truck. According to Mr.
Lange, the task force considered several alternatives but
rejected all of them (prior to the 1980 model year) for various



reasons. 2



Based on this evidence, Ford contends that the plaintiff
will never be able to meet the stringent standard required
in Indiana for the imposition of punitive damages because
Ford was not “consciously or heedlessly indifferent” to the
complaints it received and because punitive damages would
not advance the public policy of Indiana.



Despite the avalanche of paper filed in support of and
in opposition to Ford's motion, the question for the



court to resolve at the summary judgment stage remains
relatively uncomplicated. The court will therefore set
out the substantive standard governing punitive damage
awards in Indiana, as that standard was articulated in the
Indiana Supreme Court's most recent pronouncement, Orkin
Exterminating Co. v. Traina, 486 N.E.2d 1019 (1986). The
court will then apply that standard to the evidence now before
the court in light of the procedural standard for summary
judgment motions mandated by Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).



In Orkin the Indiana Supreme Court reiterated the holding
of Travelers Indemnity Co. v. Armstrong, 442 N.E.2d 349
(Ind.1982), establishing a standard of proof by clear and
convincing evidence in the trial of punitive damages claims.
This standard is based on the recognition that punitive
damages are quasi-criminal in nature and that the defendant
in such a case is cloaked with a presumption of innocence
which the plaintiff will generally seek to overcome with
circumstantial evidence.



The Orkin court went on to quote Travelers Indemnity:



[P]unitive damages should not be
allowable upon evidence that is merely
consistent with the hypothesis of
malice, fraud, gross negligence or
oppressiveness. Rather some evidence
should be required that is inconsistent
with the hypothesis that the tortious
conduct was the result of a mistake of
law or fact, honest error of judgment,
over-zealousness, mere negligence
or other such noniniquitous human
failing.



Orkin, 486 N.E.2d at 1023 (quoting Travelers, 442 N.E.2d at
362).



Ford advances a number of arguments premised on this
language. First, it argues that the plaintiff's evidence at this
stage must affirmatively exclude, by clear and convincing
evidence, every reasonable hypothesis *877  that Ford's
conduct was the result of “mistake of law or fact, honest error
of judgment, over-zealousness, mere negligence or other such
noniniquitous human failing.” Defendant's Reply Brief at 2–
5. Second, Ford maintains that Indiana law requires more than
a showing of “gross negligence” or “conscious indifference
for the safety of others” to support a punitive damages award.
Id. at 6–10. Finally, Ford contends, based on its review of the
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plaintiff's evidence, that the plaintiff cannot meet the Orkin
standard.



With regard to Ford's first argument, its statement of the
Orkin rule is essentially correct. Its application of that rule,
however, evidences a misperception of the court's role in
ruling on a summary judgment motion, including a summary
judgment motion based on a punitive damages claim. The
Orkin standard, articulated in the context of overturning a
jury verdict, could be stated as follows: Was there some
evidence which a reasonable juror could have found, by
a clear and convincing standard, to be inconsistent with a
hypothesis that the defendant's conduct was merely the result
of noniniquitous human failing? To grant summary judgment
on this issue, a court must decide that the answer to that
question could not be anything but “no”—that a reasonable
juror could, at most, decide that the defendant's conduct
was merely consistent with a hypothesis of “malice, fraud,
gross negligence or oppressiveness” but not inconsistent with
a hypothesis of noniniquitous human failing. In answering
that question, the court cannot weigh the evidence or make
other determinations of credibility. The court at the summary
judgment stage will also not have the benefit of all the
evidence the jurors will actually hear in the context they will
hear it. Finally, the court cannot make value judgments that
could arise over what constitutes iniquitous or noniniquitous



conduct. 3



The major portion of Ford's reply brief is devoted to a review
of the plaintiff's evidence. Ford offers, for much of that
evidence, a “noniniquitous” or otherwise innocent hypothesis
that a reasonable juror could draw from its conduct. The flaw
in this argument for summary judgment purposes is that a
conclusion by the court that a reasonable juror could find the
positive (that Ford's conduct was innocent) is not the same as
a conclusion by the court that a reasonable juror could not find
the negative (that there is no innocent hypothesis reasonably
to be drawn from Ford's conduct). The plaintiff's evidence



should be viewed only in light of the latter question. 4



The court need not address directly Ford's contention that
“gross negligence” and “conscious indifference” are not
sufficient predicates for the imposition of punitive damages in
Indiana. Rather, the court will look to that language of Orkin



which the defendant inexplicably deems “dicta.” 5  In Orkin,
the supreme court recognized that



[P]unitive damages may be awarded upon a showing of
willful and wanton misconduct, and we have no problem
with Plaintiff's conception of willfulness and wantonness
as not embodying malice, *878  ill will or intent to injure.
Rather, the perverseness that public policy will permit the
courts to punish is conscious and intentional misconduct
which, under the existing conditions, the actor knows
will probably result in injury. Mazza v. Kelly (1970), 147
Ind.App. 33, 258 N.E.2d 171; a “conscious indifference,”
Hoesel v. Cain (1944), 222 Ind. 330, 53 N.E.2d 165
(rehearing denied ); “heedless indifference” and “reckless
disregard for the safety of others,” Beeman v. State (1953),
232 Ind. 683, 115 N.E.2d 919; “reprehensible conduct”
and “heedless disregard of the consequences,” Hibschman
Pontiac, Inc. v. Batchelor (1977), 266 Ind. 310, 362 N.E.2d
845.



Thus, to affirm the award, in this case, we must
say that by continuing Coleman in his employment,
under the circumstances known, Hinkley subjected other
persons to probable injury, with an awareness of such
impending danger and with heedless indifference of the
consequences.



486 N.E.2d at 1023. The court will therefore employ these
guidelines as to the basis for an award of punitive damages.



In addition to this substantive standard, the court must be
mindful of the impact of the United States Supreme Court's
ruling in Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986). In Anderson, the Court
held:



[A] ruling on a motion for summary judgment pursuant to
Fed.R.Civ.P. 56(c) necessarily implicates the substantive
evidentiary standard of proof that would apply at a trial
on the merits. Therefore, because Indiana law imposes a
“clear and convincing” standard for recovery of punitive
damages, “the trial judge's summary judgment inquiry as to
whether a genuine issue exists will be whether the evidence
presented is such that a jury applying that evidentiary
standard could reasonably find for either the plaintiff or the
defendant.”



Id. 106 S.Ct. at 2514.



[7]  A cursory review of the plaintiff's evidence in light of
the applicable substantive and procedural framework reveals
that judgment in Ford's favor is improper at this stage. Based
on the evidence now before the court, it is impossible to
conclude that a reasonable juror could not find, by clear and
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convincing evidence, that Ford “subjected other persons to
probable injury, with an awareness of such impending danger
and with heedless indifference of the consequences.” Orkin,
486 N.E.2d at 1023.



For all of these reasons, the defendant's motion for partial
summary judgment on the plaintiff's punitive damages claim
is DENIED.



B. The Plaintiff's “Continuing Duty to Warn” Claims



[8]  The plaintiff's complaint seeks recovery against the
defendant under claims of strict liability, negligence, and
punitive damages. As an element in each of these claims
Mr. Reed alleges that Ford improperly failed to warn him
of the “inherent dangers” associated with the transmission
system installed in his pick-up truck. Ford asserts, however,
that as a matter of law its duty to warn of any product
defects existed only at the time of the sale to the original
customer. Because Mr. Reed's complaint acknowledges that
he purchased the allegedly defective 1979 Ford pick-up truck
in a used condition from Leonard Enlow during 1980, the
defendant has now moved for summary judgment on the
plaintiff's “continuing duty to warn” claims. Two separate
contentions form the basis of the defendant's motion. First,
Ford asserts that the Indiana Product Liability Act, Ind.Code
§ 33–1–1.5–1, et seq., limits to the time of sale the seller's
duty to warn of defects in its product. Second, Ford claims
that, in addition to statutory limitations, Indiana common law
has refused to extend beyond the time of sale a seller's duty to
warn. For the reasons set out below, however, the court finds
both of Ford's arguments unpersuasive.



The defendant's first argument is fundamentally misdirected.
By quoting a series of excerpts from Indiana's Product
Liability Act, Ford endeavors to prove that the determination
of whether a product is in a “defective condition unreasonably
dangerous” *879  must be made by looking to the product's
condition at the time it left the seller's control. Defendant's
Brief in Support at 23. The court, like the plaintiff, has
no difficulty accepting the defendant's assertion as true.
The point made, however, is irrelevant. Indiana courts have
made it clear that, under Indiana statutory law, two distinct
requirements must be fulfilled before there can be a finding
of strict product liability: first, the product must be in a
“defective condition unreasonably dangerous” at the time
the product is sold; and, second, the seller must fail to
give “reasonable warnings” about those dangers. Ortho



Pharmaceutical Corp. v. Chapman, 180 Ind.App. 33, 388
N.E.2d 541, 551–52 (1979); see also Ind.Code § 33–1–1.5–
2.5(a) & (b). In fact, the Indiana Product Liability Act as
it is excerpted and quoted in the defendant's brief strongly
supports this two-step interpretation of the statute. Ford
quotes Indiana Code § 33–1–1.5–2.5:



(a) A product is in a defective condition under this chapter
if, at the time it is conveyed by the seller to another party,
it is in a condition



(1) not contemplated by reasonable persons among those
considered expected users or consumers of the product;
and



(2) that will be unreasonably dangerous to the expected
user or consumer when used in reasonably expected
ways of handling or consumption.



(b) A product is defective under this chapter if the seller
fails to:



(1) [ ...] give reasonable warnings about the dangers of
the product....



(emphasis added by the defendant). Ford wishes this court
to see the limiting phrase “at the time it is conveyed by
the seller to another party” as applying to subsection (b)
as well as to subsection (a). Yet, the contrary legislative
intent is obvious. By including the “time it is conveyed”
language in subsection (a) and by segregating the statutory
provisions for “reasonable warnings” into a separate, parallel
subsection that fails to include similar “time it is conveyed”
language, it is clear that the Indiana legislature intended the
provisions of subsections (a) and (b) to be distinct and did
not intend to have the time of sale restriction applicable to
“reasonable warnings.” Therefore, citing authority for the
proposition that the unreasonable condition must exist at the
time of sale says nothing in response to the second, more
crucial question in this case: does the statutory requirement
of “reasonable warnings” extend beyond the time of sale?
Because the defendant has failed to offer any statutory or
precedential authority that would indicate that the answer
to this second question must be negative, that part of the
defendant's motion to dismiss based on the Product Liability
Act will necessarily be denied.



Ford further argues, however, that, even if not statutorily
restricted, a seller's duty to warn is limited to the time of sale
by Indiana common law. Yet, again Ford fails to cite any
relevant authority for its assertion. The defendant first draws
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the court's attention to several cases which hold that a duty
“to notify the purchaser” of defects in a manufactured product
only arises if the dangerous and unsafe condition exists “at
the time it is sold.”  Travis v. Rochester Bridge Co., 188
Ind. 79, 122 N.E. 1 (1919); see also Ortho Pharmaceutical
Corp. v. Chapman, 180 Ind.App. 33, 388 N.E.2d 541 (1979).
These cases, however, do not address the issue of when a
manufacturer must “notify the purchaser” of those defects
that existed at the time of sale. The defendant then cites yet
another case which it asserts holds “that a manufacturer's
duty to warn is limited to the time the product leaves the
seller's possession.” Defendant's Brief in Support at 26 (citing
Black v. Henry Pratt Co., 778 F.2d 1278, 1284 (7th Cir.1985))
(emphasis by the defendant). A cursory reading of Black,
however, reveals that it makes no such holding. In Black the
Seventh Circuit simply recognized that, in Indiana, a ten-year
statute of limitations applies to all product liability actions.
Thus, under Black, Mr. Reed's cause of action would be
barred if Ford's product had “entered the stream of commerce
more than 10 years prior to [his] injury.” Black, 778 F.2d
at 1284. Ford does not allege, however, that Mr. Reed's
*880  cause of action is barred by the statute of limitations.



Therefore, the defendant's citation of Black is inapposite. 6



Because the defendant has failed to cite any relevant authority
in support of its assertion that a seller's duty to warn is limited
to the time of sale by Indiana statutory or common law, the
court now DENIES the defendant's motion to dismiss the
plaintiff's “continuing duty to warn” claims.



C. The Plaintiff's “Failure to Recall” Theory



As part of his claim for punitive damages, Mr. Reed charges
that the “defendant recklessly failed to adequately recall [its]
product from the stream of commerce....” Complaint at 8.
Ford now posits two arguments in favor of dismissing the
plaintiff's “failure to recall” theory. Neither argument need
detain the court for long.



First, the defendant expends much energy arguing that
“[u]nder the Product Liability Act ... [the] plaintiff is
entitled only to damages to compensate him for any injuries
proximately caused by any alleged defect. The statute does
not provide the remedy of a ‘recall.’ ” Defendant's Brief in
Support at 28. One need simply read the complaint, however,
to understand that the plaintiff is not seeking the “remedy
of a ‘recall’.” Mr. Reed merely alleges that Ford's failure
to voluntarily recall its product is but one manifestation of
the defendant's recklessness—a recklessness that entitles Mr.



Reed to damages. Thus, Ford's argument that this court is not
empowered to order a recall is entirely beside the point.



[9]  Second, “Ford contends that ... state law may not impose
liability for failure to take post-sale remedial actions such
as a recall ... that are within the jurisdiction of NHSTA....”
Defendant's Brief in Support at 32 n. 2. Ford contends that
such state common law liability is preempted by the National
Traffic and Motor Vehicle Safety Act of 1966, 15 U.S.C.
§ 1381 et seq. In fact, Ford's brief spends nearly ten pages
spinning out its preemption theory. Yet, the first, basic step
in a question of federal preemption—as it is in any question
of statutory interpretation—is to read the language of the
statute. Blum v. Stenson, 465 U.S. 886, 897, 104 S.Ct. 1541,
1548, 79 L.Ed.2d 891 (1984). If Ford had taken this step prior
to filing its motion to dismiss it would have read subsection
1397(c) of the Safety Act. In its entirety that subsection states:



(C) Compliance with any federal
motor vehicle safety standard issued
under this subchapter does not exempt
any person from any liability under
common law.



The court finds it difficult to imagine a clearer expression of
congressional intent not to preempt state common law. Given
the unambiguous language of subsection 1397(c) this court
has no need to consider the defendant's preemption argument
any further.



III. Conclusion
The court will not strike, for purposes of ruling on Ford's
motion for summary judgment, the evidence submitted by the
plaintiff in opposition to the motion. The court will, however,
disregard those submissions it deems improper. The evidence
now before the court does not demonstrate that Ford is entitled
to judgment as a matter of law on the plaintiff's punitive
damages claim, and the defendant's motion on that claim is
therefore DENIED.



Because the defendant has failed to present any support for its
assertion that a seller's duty to warn does not extend beyond
*881  the time of sale, its motion to dismiss the plaintiff's



“continuing duty to warn” claims is DENIED. Given the clear
intent of Congress not to preempt state common law claims
such as the plaintiff's, see 15 U.S.C. § 1397(c), the defendant's
motion to dismiss that part of the complaint based on Ford's
failure to recall is DENIED.
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Footnotes
1 The parties have not informed the court as to which documents objected to in Ford's motion to strike for failure to



authenticate are now covered by the parties' stipulations.



2 While at the same time seeking its exclusion, Ford has also raised evidence of its compliance with the requirements of
the National Highway Traffic Safety Administration (“NHTSA”) as a defense to the punitive damages claim. The question
of whether such evidence constitutes a complete defense to common law claims, as well as the preemptive effect of the
National Traffic and Motor Vehicle Safety Act of 1966, is addressed infra at section II. C. of the court's Entry.



3 Certainly, this court recognizes that this question is not always within the sole province of the jury, because there is certain
conduct, such as that described in Orkin, which cannot reasonably be said to constitute more than mere negligence.
486 N.E.2d at 1024.



4 The Seventh Circuit's holding in J. Yanan & Associates, Inc. v. Integrity Insurance Co., 771 F.2d 1025 (1985), does not
alter this formulation. In that case, the court noted that the standard generally applicable to the reversal of a jury verdict
is in apparent conflict with the Indiana standard for punitive damages because evidence that points in both directions
(consistent with wrongdoing or inconsistent with innocence) would normally be enough to uphold a jury verdict, though not
in the punitive damages context. However, the Seventh Circuit noted that “there may be conflicting evidence, pointing in
several directions, with evidence on one side inconsistent with innocence.... In [that] case, an award of punitive damages
would be justified.” Id. at 1034. This is precisely the standard this court has articulated.



5 The court is at a loss to see how discussion of a standard in one paragraph, which is applied to the facts of the case in
the next paragraph, and which forms the basis of the court's explanation of its ruling in the following three paragraphs,
can ever properly be characterized as “dicta.” 486 N.E.2d at 1023–24.



6 The court notes with displeasure Ford's selective and misleading use of Black's language. For instance, Ford quotes Black
as stating: “It would place an unreasonable duty upon these manufacturers if they were required to trace the ownership
of each unit sold and warn annually of new safety improvements.” Defendant's Brief in Support at 26. According to Ford,
this shows that Indiana's duty to warn is limited to the time of sale. Ford's quotation, however, leaves out the final five
words of the opinion's sentence: “over a 35 year period.” Thus, when the quoted sentence is read in its entirety, it is
clear that the Black court was referring to the desirability of a 10–year statute of limitations—not to some common law
rule restricting the duty to warn to the time of sale. Such a misleading use of excised quotations by a party—particularly
without the use of an ellipsis to indicate the party's selective omissions—is highly inappropriate.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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929 F.2d 576
United States Court of Appeals,



Tenth Circuit.



Cynthia RIPPSTEIN, James H. Weaver, Brenda
Weaver, and Jaime Weaver, Plaintiffs–Appellants,



v.
The CITY OF PROVO, a Municipal



Corporation, Provo Police Department, and
Phillip A. Webber, Defendants–Appellees,



and
Jaime R. Meissner, Defendant.



No. 90–4083.
|



April 3, 1991.



Wrongful death suit was brought against city, city police
department, and police officer. They moved to dismiss for
failure to file undertakings required by Utah law when the
complaint was filed. The United States District Court for
the District of Utah, David Sam, J., dismissed the suit, and
plaintiffs appealed. The Court of Appeals, McKay, Circuit
Judge, held that: (1) failure to file undertaking when filing
complaint in wrongful death action against police officer as
required by Utah statute warranted dismissal of action; (2)
Utah law would be construed to require dismissal of wrongful
death suit filed against city and city police department
without filing undertakings when complaint was filed; and
(3) wrongful death suit filed against police officer, city,
and city police department without filing undertakings when
complaint was filed as required by Utah law would be
dismissed for failure to timely file undertakings.



Affirmed.



West Headnotes (4)



[1] Municipal Corporations
Actions



Failure to file undertaking when filing complaint
in wrongful death action against police officer as
required by Utah statute warranted dismissal of
action. U.C.A.1953, 78–11–10.



4 Cases that cite this headnote



[2] Municipal Corporations
Actions



Utah law would be construed to require dismissal
of wrongful death suit filed against city and city
police department without filing undertakings
when complaint was filed. U.C.A.1953, 63–30–
19.



2 Cases that cite this headnote



[3] Federal Courts
Inferior courts



State trial court's opinion at least provides
evidence of what state courts would do in
specific circumstance, although such opinion
was not binding on Tenth Circuit Court of
Appeals.



3 Cases that cite this headnote



[4] Municipal Corporations
Actions



Wrongful death suit filed against police officer,
city, and city police department without filing
undertakings when complaint was filed as
required by Utah law would be dismissed for
failure to timely file undertakings. U.C.A.1953,
63–30–19, 78–11–10.



6 Cases that cite this headnote



Attorneys and Law Firms



*577  Richard L. Hill of Olsen, Hintze, Nielson & Hill,
Provo, Utah, for plaintiffs-appellants.



Gary L. Gregerson, David C. Dixon, and Vernon F. (Rick)
Romney, Provo City Attorneys' Office, Provo, Utah, for
defendants-appellees.



Before McKAY, SEYMOUR, and EBEL, Circuit Judges.
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Opinion



McKAY, Circuit Judge.



After examining the briefs and appellate record, this panel
has determined unanimously that oral argument would
not materially assist the determination of this appeal. See
Fed.R.App.P. 34(a); 10th Cir.R. 34.1.9. The case is therefore
ordered submitted without oral argument.



The appellants filed a wrongful death action against the City
of Provo, the Provo Police Department, and Officer Phillip
A. Webber. The appellants were required by Utah law to
file an undertaking in order to proceed against any of the
three defendants. The undertaking requirement applicable to
an action against Officer Webber is contained in Utah Code
Ann. § 78–11–10 (1987), which states in pertinent part,



Before any action may be filed against any sheriff,
constable, peace officer, state road officer, or any other
person charged with the duty of enforcement of the
criminal laws of this state, ... the proposed plaintiff, as a
condition precedent thereto, shall prepare and file with,
and at the time of filing the complaint in any such action, a
written undertaking with at least two sufficient sureties in
an amount to be fixed by the court....



(emphasis added). The action against the City of Provo
and the Provo Police Department is governed by the
Governmental Immunity Act, Utah Code Ann. §§ 63–30–1 to
–18 (1989), which also contains an undertaking requirement:



At the time of filing the action the plaintiff shall file an
undertaking in a sum fixed by the court, but in no case less
than the sum of $300....



Utah Code Ann. § 63–30–19 (1989) (emphasis added).



The appellants failed to file the required undertaking at
the time of filing the complaint. Based on that failure,
the appellees filed a motion to dismiss, and the district
court referred the matter to a magistrate. The magistrate
recommended that the appellants be given ten days
within which to file the undertaking. The appellants filed
the undertaking within the ten-day period. However, the
district court rejected the magistrate's recommendation and
determined that, under Utah law, the undertaking statutes are
to be strictly construed. The court, therefore, dismissed the
action against the City of Provo, the Provo Police Department,
and Officer Webber; and this appeal followed.



[1]  The provision governing the action against Officer
Webber, section 78–11–10, has been interpreted strictly by
the Utah Supreme Court in Kiesel v. District Court of Sixth
Judicial District, 96 Utah 156, 84 P.2d 782 (1938). Kiesel
states unequivocally:



[W]e hold in this case that the legislature meant what it said
and there was no discretion in the court to permit filing of
the undertaking after the motion to dismiss the complaint.
The undertaking must be filed, or handed to the clerk for
filing, before the complaint is filed.



....



... [W]e think the legislature intended to make the
requirement so positive and unequivocal as to require the
court to dismiss the suit if the bond was not filed at least
contemporaneously with the complaint if motion to dismiss
was timely made.



Id. 84 P.2d at 784 (emphasis in original). *  The Utah court
further held that failure to *578  dismiss upon a proper
motion was reversible error. Id. 84 P.2d at 785. In more recent
cases, section 78–11–10 has been upheld as constitutional.
See Snyder v. Cook, 688 P.2d 496 (Utah 1984); Zamora
v. Draper, 635 P.2d 78 (Utah 1981). Thus it is clear that
dismissal was proper as to Officer Webber.



[2]  The appellants argue that, because the language of
section 63–30–19 differs from section 78–11–19, Kiesel does
not apply to their action against Provo City and the Provo
Police Department. They further argue that they should be
allowed to cure their error by filing an undertaking at some
time after the filing of the complaint.



We find the appellants' argument unpersuasive. Sections 63–
30–19 and 78–11–19 are parallel provisions applying to
different potential defendants. It is likely that frequently,
as here, parties covered under the two sections will be
defendants in the same lawsuit. Therefore, it is logical
to assume that the Utah courts would construe the two
provisions similarly.



The Utah Supreme Court has not decided this precise issue,
but the reasoning of Kiesel supports our conclusion. The court
in Kiesel noted that section 78–11–10 is somewhat ambiguous
as to the exact time when the undertaking must be filed:
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Here the wording is to the effect that the undertaking must
be filed “before any such action is filed, and as a condition
precedent thereto” which is immediately qualified by
what follows in that the undertaking need be filed only
contemporaneously with the filing of the complaint—the
language continuing, “the proposed plaintiff shall prepare
and file with, and at the time of filing, the complaint in any
such action, a written undertaking.”



84 P.2d at 783 (emphasis in original). The court
concluded that this required filing of the bond “at least
contemporaneously with the complaint.” Id. 84 P.2d at 784
(emphasis added). While section 63–30–19 does not contain
the words that created the ambiguity in section 78–11–
10—“before any such action is filed” or “as a condition
precedent to”—it still contains the unambiguous language,
“at the time of filing the action.” We think this language is
sufficiently positive to indicate that an undertaking must be
filed contemporaneously with the complaint in order to be
timely under section 63–30–19.



Having decided the issue of timeliness, we turn to the proper
remedy for failure to timely file the undertaking. A recent
Utah case, Hansen v. Salt Lake County, 794 P.2d 838, 840
(Utah 1990), states that the appropriate remedy for failure to



make a timely filing of an undertaking under section 63–30–
19 is dismissal without prejudice.



[3]  [4]  Finally, this case is unusual because the appellants
previously filed the same suit in state court, failed to timely
file an undertaking in the state court, and had the precise
question which we address here decided against them by the
state trial judge. While we are not bound by the state trial
court's opinion, at the very least it provides evidence of what
the state courts would do in this circumstance. See Rippstein v.
City of Provo, No. CV 88 1459 (Utah Dist.Ct. Nov. 2, 1988);
Jackson v. Johns–Manville Sales Corp., 781 F.2d 394, 397
(5th Cir.), cert. denied, 478 U.S. 1022, 106 S.Ct. 3339, 92
L.Ed.2d 743 (1986) (when predicting state law, in absence of
specific guidance from highest state court, federal court looks,
inter alia, to lower state court decisions). Therefore, we hold
that the district court properly dismissed the action against
defendants City of Provo and Provo Police Department.



The order of the district court is AFFIRMED.



All Citations



929 F.2d 576



Footnotes
* The pertinent language reviewed in Kiesel remains virtually identical in today's version of section 78–11–10.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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92 Wash.2d 807
Supreme Court of Washington, En Banc.



Paul SHEFFIELD and Judy Sheffield, his
wife, and the marital community composed



thereof, and Royce Moe, as Guardian Ad Litem
for Shawna Rae Sheffield, a minor, and



Janie Donnell Vrieze, a minor, Petitioners,
v.



The STATE of Washington, and Harlan
McNutt, as Director of the Washington State



Department of Social and Health Services,
and his agents and employees, Respondents.



No. 45920.
|



Oct. 18, 1979.



Plaintiffs, who brought action against Department of Social
and Health Services alleging negligent administration of its
foster home program, appealed from order of Superior Court,
Spokane County, George T. Shields, J., which denied their
motion to waive statutorily required cost bond. The Supreme
Court, Dolliver, J., held that statute which requires persons
suing State to file a surety bond for indemnification of State's
costs violated constitutional guarantees of equal protection.



Remanded.



Wright, J., filed opinion concurring in the result.



Rosellini, J., filed dissenting opinion in which Brachtenbach,
Hicks and Williams, JJ., joined.



West Headnotes (1)



[1] Constitutional Law
Costs and Fees



States
Costs



Statute which requires persons suing State to
file a surety bond for indemnification of State's
costs violated constitutional guarantees of equal
protection. (Per Dolliver, J., with three Justices
concurring and one Justice concurring in the



result.) RCWA 4.92.010; RCWA Const. art. 1, §
12; U.S.C.A.Const. Amend. 14.



2 Cases that cite this headnote



Attorneys and Law Firms



*807  **163  Montgomery L. Smith, Seattle, for petitioners.



Randall & Danskin, Grant L. Kimer, Spokane, for
respondents.



Opinion



*808  DOLLIVER, Justice.



Plaintiffs brought this action against the Department of Social
and Health Services alleging negligent administration of its
foster home program. Shortly after the action was filed,
plaintiffs moved to waive the cost bond required by RCW
4.92.010. The motion was denied. Plaintiffs appealed in
forma pauperis. We accepted certification on the question
of whether RCW 4.92.010, which requires persons suing
the state to file a surety bond for indemnification of the
state's costs, violates the constitutional guaranties of equal
protection.



Plaintiffs rely on Hunter v. North Mason High School and
School Dist. 403, 85 Wash.2d 810, 539 P.2d 845 (1975). In
that case, we held RCW 4.96.020, which required that claims
against certain political subdivisions for damages arising out
of tortious conduct be filed within 120 days from the date
of the claim, violated the equal protection clause of the
Fourteenth Amendment. Referring to the unequivocal waiver
of sovereign immunity (RCW 4.92.090), we held:



Any policy of placing roadblocks in
the way of potential claimants against
the state having been abandoned,
we cannot uphold nonclaim statutes
simply because they serve to protect
the public treasury. Absent that
justification, there is no basis,
substantial or even rational, on
which their discrimination between
governmental plaintiffs and others can
be supported. They thus cannot stand
under the equal protection clause of the
Fourteenth Amendment or Const. art.
1, s 12. We follow a growing number
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of courts in holding that the arbitrary
burden placed on state claimants by
this type of statute cannot withstand
constitutional scrutiny.



(Footnotes and citations omitted.) Hunter, at 818-19, 539 P.2d
at 850-51. See also **164  Jenkins v. State, 85 Wash.2d 883,
540 P.2d 1363 (1975), in which we invalidated the nonclaim
statute for actions against the state.



Plaintiffs argue the cost bond requirement of RCW 4.92.010
is the same sort of nonclaim provision we struck down in
Hunter and, therefore, must be held equally violative of the
Fourteenth Amendment and Const. art. 1, s 12.



*809  We agree. The analysis and reasoning in Hunter as it
applied to RCW 4.96.020 applies with equal force to RCW
4.92.010. Since our views expressed in Hunter are dispositive,
we need not repeat them here.



The requirement for the cost bond in RCW 4.92.010 is held to
be violative of the equal protection provisions of the state and
federal constitutions. The case is remanded to the trial court
for further action not inconsistent with this opinion.



UTTER, C. J., and STAFFORD and HOROWITZ, JJ.,
concur.



WRIGHT, Justice (concurring in the result).
I believe the result reached by the majority is correct. I do
not, however, agree with all of the reasoning engaged in by
the majority. Plaintiffs are entitled to waiver of the cost bond
on the authority of Carter v. University of Washington, 85
Wash.2d 391, 536 P.2d 618 (1975).



Having determined that plaintiffs shall prevail it is improper
to resort to constitutional grounds, thereby striking down a
statute which has been in effect since territorial days. State
ex rel. Oregon R. & Nav. Co. v. Railroad Commission of
Washington, 52 Wash. 17, 100 P. 179 (1909); Rupert v.
Social & Health Services, 89 Wash.2d 698, 574 P.2d 1187
(1978). The rule is well established a statute will generally
not be found invalid on constitutional grounds unless such is
necessary to the decision of the case.



ROSELLINI, Justice (dissenting).
In the case of Housing Authority v. Saylors, 87 Wash.2d 732,
557 P.2d 321 (1976), this court held that an indigent civil
litigant has no constitutional right to the waiver of appellate
filing fees and cost bond, if the interest involved is not a
fundamental one and there is another procedure available not
requiring the payment of fees, through which redress can be
sought. That case, and those precedent to it, dealt with the
imposition of fees by the court. We are here concerned with
a cost bond requirement imposed by the legislature for the
benefit of *810  the State. I do not believe that this court has
any power to waive it.



The majority assumes that the legislature, when it enacted
Laws of 1963, ch. 159, p. 753 (RCW 4.92.090), waiving
tort immunity, intended that suits against the State should
be conducted precisely as those which are brought against
private parties. I cannot find this intent in the statutes. Acts
of the legislature in pari materia must be read together to
determine the legislative intent. The cost bond requirement of
RCW 4.92.010 was in effect when chapter 159 was enacted,
and was incorporated in that chapter. How, then, can it be said
that the legislature intended to repeal it? Furthermore, the act
was amended in 1973, and again the bond requirement was
incorporated in the amendment. This enactment is authorized
by Const. art. 2, s 26, which provides:



s 26 SUITS AGAINST THE STATE.
The legislature shall direct by law, in
what manner, and in what courts, suits
may be brought against the state.



In Hunter v. North Mason High School, 85 Wash.2d 810,
539 P.2d 845 (1975), cited as controlling by the majority,
the question was whether a nonclaim statute requiring that
notice of a claim against a school district be given within 120
days after it arises denied equal protection of the laws. In
concluding that it did, we considered the fact that, because
the affluent are more likely to have regularly retained counsel
than the poor and more likely to seek legal advice, such a
provision tends to deprive the poor of just claims because of
their ignorance of the law's requirements. Such a provision
denies a substantial property right, we said. We also noted
that the **165  State is in no different position than many
private entities with respect to its ability to ascertain whether
an injury has occurred and to investigate it, without the notice
contained in a written claim. We also pointed out that, what
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with the prevalence of liability insurance, there is no need to
budget for the payment of claims. And finally, we considered
the fact that a governmental body is in no different position
*811  from the private individual or entity in needing to have



notice of hazards so that it can correct them.



In that case we dealt with the factors which are advanced to
justify nonclaim statutes. Those factors are not the same as
those which justify the furnishing of a cost bond.



It was the apparent purpose of RCW 4.92.010 to protect
the State against spurious suits and to assure that its costs
would be paid if it prevailed in the litigation. This provision
does not deprive anyone of a substantive right. It is true
that, as we said in Hunter, a party has a right to pursue his
just claim, but it is also true that, if his suit proves invalid,
he has a duty to pay the costs of the defendant. I do not
believe that equal protection of the laws requires that the
courts shift the plaintiff's responsibilities to the shoulders
of the defendant. The rights of both are entitled to equal
constitutional protection.



It is true that the legislature has not seen fit to require a
bond in all civil litigation. But I do not find the classification
unreasonable. When it is considered that the State may not
be sued at all without the legislature's consent, it is within
the reasonable exercise of the legislative judgment to require



that when such suits are brought, security should be given for
costs. Such provision protects the public coffers against the
expense of defending invalid claims, and this is a matter in
which the legislature, as guardian of the public funds, has a
special interest and duty.



It is undoubtedly true that the burden of paying the successful
defendant's costs is less onerous for some plaintiffs than for
others, but the duty is there in every case. It is a burden which
naturally attends litigation, and the courts may not relieve a
plaintiff of this responsibility without denying equal justice
to the defendant.



While the courts are within their powers in waiving their own
fees and, in a proper case, a cost bond provided by court
rule, they exceed those powers when they waive those charges
(either directly or in the guise of a constitutional holding) on
behalf of another branch of government.



*812  I would affirm the trial court.



BRACHTENBACH, HICKS and WILLIAMS, JJ., concur.



All Citations



92 Wash.2d 807, 601 P.2d 163
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365 P.3d 1227
Court of Appeals of Utah.



STATE of Utah, Appellee,
v.



Thomas Randall AINSWORTH, Appellant.



No. 20130924–CA.
|



Jan. 7, 2016.



Synopsis
Background: Defendant pled guilty in the Third District
Court, Salt Lake Department, Deno G. Himonas, J., to three
counts of driving with a measurable amount of a controlled
substance in his body and negligently causing death or serious
bodily injury. Defendant appealed.



Holdings: The Court of Appeals, Bench, Senior Judge, held
that:



[1] measurable amount statute's distinction between
nonprescription users and prescription users of controlled
substances did not violate uniform operation of laws
provision of state constitution;



[][2][] second-degree felony designation of statute did violate
uniform operation of laws provision;



[3] subsection that provided second-degree felony
designation could remain operable as third-degree felony; and



[4] trial court did not exceed its discretion in imposing
consecutive sentences.



Vacated and remanded with instructions.



West Headnotes (14)



[1] Criminal Law
Constitutional issues in general



Constitutional challenges to statutes present
questions of law, which the Court of Appeals
reviews for correctness.



Cases that cite this headnote



[] Criminal Law
Sentencing



Because trial courts are afforded wide latitude
in sentencing, a court's sentencing decision is
reviewed for an abuse of discretion.



Cases that cite this headnote



[3] Statutes
Uniformity of Operation



The uniform operation of laws provision of
state constitution is an analogue to the federal
due process guarantee, but may, in some
circumstances, be more rigorous than the
standard applied under the federal constitution.
U.S.C.A. Const.Amend. 14; West's U.C.A.
Const. Art. 1, § 24.



Cases that cite this headnote



[4] Statutes
Uniformity of Operation



In analyzing the constitutionality of a statutory
scheme under the uniform operation of laws
provision of state constitution, a court engages
in a three-part inquiry: first, the court determines
what, if any, classification is created under the
statute; second, the court inquires into whether
the classification imposes on similarly situated
persons disparate treatment; and, finally, the
court analyzes the scheme to determine if the
legislature had any reasonable objective that
warrants the disparity. West's U.C.A. Const. Art.
1, § 24.



Cases that cite this headnote



[5] Statutes
Uniformity of Operation



To determine whether the legislature had a
reasonable objective to warrant a disparity,
for purposes of determining whether a statute
violates the uniform operation of laws clause
of the state constitution, a court must consider
(1) whether the classification is reasonable,
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(2) whether the objectives of the legislative
action are legitimate, and (3) whether there
is a reasonable relationship between the
classification and the legislative purpose. West's
U.C.A. Const. Art. 1, § 24.



Cases that cite this headnote



[6] Statutes
Uniformity of Operation



Broad deference is given to the legislature when
assessing the reasonableness of its classifications
and their relationship to legitimate legislative
purposes, for purposes of determining whether
a statute violates the uniform operation of laws
clause of the state constitution. West's U.C.A.
Const. Art. 1, § 24.



Cases that cite this headnote



[7] Automobiles
Creation and definition of offenses; 



 constitutional and statutory provisions



Statutes
Motor vehicles



Statute's distinction between nonprescription
users under influence of measurable amount of
controlled substance and prescription users of
controlled substance who were demonstrably
unsafe to drive, at time of negligent operation
of motor vehicle resulting in serious injury or
death, did not violate uniform operation of laws
provision of state constitution; statute created
classification by allowing prescription users to
be charged with no more than third-degree
felony, whereas nonprescription users could
be charged with second-degree felony, both
types of users were similarly situated, because
prescription did not alter effect of a drug, but
legislature had interest in deterring illegal use of
controlled substances, so that the classification
had rational basis. West's U.C.A. Const. Art. 1, §
24; West's U.C.A. §§ 41–6a–503(2)(a), 58–37–
8(2)(a)(i), (2)(g)(i), 76–5–207(2)(a).



Cases that cite this headnote



[8] Automobiles



Creation and definition of offenses; 
 constitutional and statutory provisions



Statutes
Motor vehicles



Second-degree felony designation of statute
governing the negligent operation of a vehicle
resulting in serious injury or death while driver
was under influence of measurable amount
of a Schedules I or II controlled substance
violated uniform operation of laws provision
of state constitution; statute, in combination
with code provisions governing automobile
homicide and driving under the influence,
created classification distinguishing between
users of nonprescribed controlled substances
based on degree of intoxication, but there was
no rational basis for charging those under
influence of measurable amount of controlled
substance with higher-degree crime than those
under influence of so much controlled substance
that they were demonstrably unsafe to operate
vehicle. West's U.C.A. Const. Art. 1, § 24; West's
U.C.A. §§ 41–6a–503(2)(a), 58–37–8(2)(a)(i),
(2)(g)(i), 76–5–207(2)(a).



Cases that cite this headnote



[9] Statutes
General and special statutes



Statute's subsection governing persons under
influence of measurable amount of Schedules I
or II controlled substance, at time of negligent
operation of vehicle resulting in serious injury
or death, could remain operable as third-degree
felony, despite striking of second-degree felony
designation as unconstitutional under uniform
operation of laws provision of state constitution;
statute provided that “[i]f any provision...
[was] held invalid, the remainder...[was to] be
given effect without the invalid provisions or
application,” and separate statute provided that
“[a]n offense designated as a felony...without
specification as to punishment or category, [was]
a felony of the third degree.” West's U.C.A.
Const. Art. 1, § 24; West's U.C.A. §§ 58–37–8(2)
(h)(i), (17), 76–3–103.
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[10] Statutes
Effect of Partial Invalidity;  Severability



When a statutory provision is determined to be
unconstitutional, the remainder of the statute will
nevertheless be allowed to stand if it is operable
and still furthers the intended legislative purpose.



Cases that cite this headnote



[11] Sentencing and Punishment
Factors and Purposes



Trial court did not exceed its discretion in
imposing consecutive sentences for defendant's
convictions for three counts of driving with a
measurable amount of a controlled substance
in his body and negligently causing death or
serious bodily injury; concurrent sentences were
not mandated by facts that defendant's offense
arose from single criminal episode resulting from
negligent, rather than intentional behavior, that
defendant had expressed genuine remorse, and
that he had attended substance-abuse classes,
and trial court indicated that it had considered
defendant's history and rehabilitative needs, but
that gravity of the offense and number of victims
made consecutive sentencing appropriate. West's
U.C.A. § 76–3–401(2).



Cases that cite this headnote



[12] Sentencing and Punishment
Burden of proof



Although a court exceeds its discretion if it
fails to consider all legally relevant sentencing
factors, it is the defendant's burden to
demonstrate that the trial court failed to properly
consider legally relevant factors.



Cases that cite this headnote



[13] Sentencing and Punishment
Burden of proof



A defendant cannot meet his burden of showing
that the sentencing court failed to consider
all legally relevant sentencing factors by
merely pointing to the existence of mitigating
circumstances.



Cases that cite this headnote



[14] Criminal Law
Judgment, sentence, and punishment



If the record shows that the trial court has
reviewed information regarding the relevant
legal sentencing factors, the Court of Appeals
can infer that the trial court adequately
considered those factors.



Cases that cite this headnote
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Opinion



BENCH, Senior Judge:



¶ 1 Thomas Randall Ainsworth appeals his convictions and
sentences for three counts of driving with a measurable
amount of a controlled substance in his body and
negligently causing death or serious bodily injury, second-
degree felonies. See Utah Code Ann. § 58–37–8(2)(g)–(h)
(LexisNexis Supp. 2015). We vacate Ainsworth's second-
degree felony convictions and remand for the district court to
enter a judgment of conviction for three *1230  third-degree
felonies and to resentence him accordingly.
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¶ 2 Ainsworth's actions led to a great tragedy. On December
24, 2011, Ainsworth drove over a median into oncoming
traffic and crashed head-on into another vehicle. The driver
and front passenger sustained serious injury as a result of
the crash, and their eighteen-month-old child was killed.
Ainsworth informed police that he had dropped his cell
phone on the floor of his vehicle and was reaching for it
when he lost control of the vehicle. Following the accident,
Ainsworth's blood tested positive for methamphetamine.



¶ 3 Ainsworth was charged with three counts of driving with
a measurable amount of a controlled substance in the body
and negligently causing death or serious bodily injury, each
a second-degree felony. Ainsworth moved to amend one of
these counts to automobile homicide, a third-degree felony,
and the other two to driving under the influence of alcohol or
drugs and causing serious bodily injury (DUI With Serious
Injury), also a third-degree felony, on the ground that section
58–37–8(2)(g) and (h) of the Utah Code (the Measurable
Amount Statute), under which he was charged, violate the
Utah Constitution's uniform operation of laws provision. In
the alternative, he moved the court to reduce all three of
his charges to third-degree felonies. The district court denied
Ainsworth's motion. Ainsworth then moved the court to
declare the Measurable Amount Statute unconstitutional as
applied and to reconsider the motion to amend. The district
court again denied Ainsworth's motion.



¶ 4 Ainsworth pleaded guilty to all three charges under the
Measurable Amount Statute but reserved his right to appeal
the constitutionality of the statute. Ainsworth requested
concurrent sentencing, but the district court ordered that
Ainsworth serve three consecutive prison terms of one to
fifteen years each. Ainsworth now appeals.



ISSUES AND STANDARDS OF REVIEW



[1]  ¶ 5 Ainsworth first asserts that the district court erred
in concluding that the Measurable Amount Statute was
constitutional. “Constitutional challenges to statutes present
questions of law, which we review for correctness.” State
v. Robinson, 2011 UT 30, ¶ 7, 254 P.3d 183 (citation and
internal quotation marks omitted).



[][2][]  ¶ 6 Ainsworth also asserts that the district court
exceeded its discretion by imposing consecutive sentences.
“Because trial courts are afforded wide latitude in sentencing,
a court's sentencing decision is reviewed for an abuse of



discretion.” State v. Epling, 2011 UT App 229, ¶ 8, 262 P.3d
440 (citation and internal quotation marks omitted).



ANALYSIS



I. Constitutionality of the Measurable Amount Statute



¶ 7 Ainsworth asserts that the Measurable Amount Statute
violates Article I, Section 24 of the Utah Constitution,
known as the uniform operation of laws provision, by
making impermissible distinctions between those who may be
charged under the Automobile Homicide Statute and the DUI
With Serious Injury Statute and those who may be charged
under the Measurable Amount Statute.



¶ 8 Under the Automobile Homicide Statute, a person who,
while “under the influence of alcohol, any drug, or the
combined influence of alcohol and any drug to a degree that
renders the person incapable of safely operating a vehicle,”
“operates a motor vehicle in a negligent manner causing
the death of another” commits a third-degree felony. Utah
Code Ann. § 76–5–207(2)(a) (LexisNexis 2012). Under
the DUI With Serious Injury Statute, a person who, while
“under the influence of alcohol, any drug, or the combined
influence of alcohol and any drug to a degree that renders
the person incapable of safely operating a vehicle,” “inflicted
serious bodily injury upon another as a proximate result
of having operated the vehicle in a negligent manner” also
commits a third-degree felony. Id. §§ 41–6a–502(1)(b), –
503(2)(a) (2014). But under the Measurable Amount Statute,
a person who, “in an offense *1231  not amounting to a
violation of [the Automobile Homicide Statute],” “knowingly
and intentionally [has] in the person's body any measurable
amount” of a Schedule I or II controlled substance (such as
methamphetamine) without a valid prescription, “operates a
motor vehicle ... in a negligent manner,” and causes either
death or serious bodily injury to another commits a second-
degree felony. Id. § 58–37–8(2)(a)(i), (g), (h)(i) (Supp. 2015).



¶ 9 Ainsworth asserts that the Measurable Amount Statute
violates the uniform operation of laws provision in two ways:
first, by distinguishing between those who have a prescription
for a controlled substance and those who do not and, second,
by classifying a violation of the Measurable Amount Statute
by use of a Schedule I or II controlled substance as a
second-degree felony, while classifying the more culpable
offenses of Automobile Homicide and DUI With Serious
Injury as third-degree felonies. We agree with the State that
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the legislature has a reasonable objective for distinguishing
between prescription and nonprescription users of controlled
substances. However, there does not appear to be any rational
basis for punishing individuals who have “any measurable
amount” of controlled substance in their bodies more harshly
than individuals who have an incapacitating amount of the
substance in their bodies.



[3]  [4]  [5]  [6]  ¶ 10 The uniform operation of laws
provision mandates that “[a]ll laws of a general nature
shall have uniform operation.” Utah Const. art. I, § 24.
This provision is an “analogue to the federal due process
guarantee,” Wood v. University of Utah Med. Ctr., 2002 UT
134, ¶ 33, 67 P.3d 436, but may, “in some circumstances,
[be] more rigorous than the standard applied under the federal
constitution,” Gallivan v. Walker, 2002 UT 89, ¶ 33, 54 P.3d
1069 (citation and internal quotation marks omitted).



In analyzing the constitutionality
of a statutory scheme under the
uniform operation of laws provision[ ]
we engage in a three-part inquiry.
First, we determine what, if any,
classification is created under the
statute. Second, we inquire into
whether the classification imposes on
similarly situated persons disparate
treatment. Finally, we analyze the
scheme to determine if the legislature
had any reasonable objective that
warrants the disparity.



State v. Drej, 2010 UT 35, ¶ 34, 233 P.3d 476 (citations
and internal quotation marks omitted). To determine whether
the legislature had a reasonable objective to warrant a
disparity, we must consider “(1) whether the classification
is reasonable, (2) whether the objectives of the legislative
action are legitimate, and (3) whether there is a reasonable
relationship between the classification and the legislative
purpose.” State v. Robinson, 2011 UT 30, ¶ 22, 254 P.3d 183.
“Broad deference is given to the legislature when assessing
the reasonableness of its classifications and their relationship
to legitimate legislative purposes.” Id. ¶ 23 (citation and
internal quotation marks omitted).



[7]  ¶ 11 Ainsworth first challenges the Measurable Amount
Statute's distinction between those who use controlled
substances without a prescription and those who use them
with a prescription. Those who have a prescription for
a controlled substance may be charged only under the



Automobile Homicide Statute or the DUI With Serious
Injury Statute, not the Measurable Amount Statute. See
Utah Code Ann. § 58–37–8(2)(a)(i), (g)(i) (exempting from
the Measurable Amount Statute those who have a valid
prescription). In other words, unlike nonprescription users,
prescription users can be charged with no more than a third-



degree felony 2  and can be convicted only if the State
demonstrates that they were intoxicated to a degree that
rendered them incapable of safely operating a motor vehicle.
See id. § 41–6a–503(2)(a) (2014); id. § 76–5–207(2)(a)
(2012). Thus, the Measurable Amount Statute creates a
classification. Because the same drugs may be used by both
types of users and the existence of a prescription presumably
does *1232  not alter the effect of the drug, we conclude
that prescription and nonprescription users of controlled
substances are similarly situated.



¶ 12 However, the classification does not violate the
uniform operation of laws provision, because the legislature
had a reasonable basis for making the classification.
Ainsworth asserts that the distinction between prescription
and nonprescription users of methamphetamine is not
supported by a reasonable legislative objective “because the
harm presented by a person driving with methamphetamine
in his system is the same regardless of whether he has a
prescription.” Ainsworth's assertion rests on the mistaken
assumption that the only rational objective the legislature
could have in distinguishing between prescription and
nonprescription users of controlled substances is the relative
danger they pose when driving. But the legislature also
has a legitimate interest in regulating the use of controlled
substances due to their high potential for abuse. Those
who use such substances pursuant to a valid prescription
are subject to controls and safeguards, including, among
other things, limits on their dosages and regulation of
manufacturing consistency and quality, while those who
obtain controlled substances illegally are not subject to
any such constraints. Thus, the legislature has an interest
in deterring the illegal use of controlled substances. The
legislature has no concomitant interest in deterring the legal
use of prescribed medications so long as that use does not
render the patient incapable of safely operating a motor
vehicle. Charging nonprescription controlled-substance users
that have “any measurable amount” of such substances in
their bodies, while charging prescription users only when they
are demonstrably unsafe to drive, is rationally related to the
reasonable objectives of the legislature.
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[8]  ¶ 13 Ainsworth next challenges the Measurable Amount
Statute's distinction between those whose bodies contain “any
measurable amount of a controlled substance,” Utah Code
Ann. § 58–37–8(g)(i) (LexisNexis Supp. 2015), and those
who are under the influence of any controlled substance “to
a degree that renders the person incapable of safely operating
a vehicle,” see id. § 41–6a–502(1)(b) (2014); id. § 76–5–
207(2)(a)(ii) (2012). He asserts that, as applied to users of



Schedule I and II controlled substances, 3  this distinction is
not related to a reasonable legislative objective, because it
punishes less culpable offenders with a significantly higher
level of punishment.



¶ 14 The State asserts that no classification is created by
this provision of the Measurable Amount Statute because
the Automobile Homicide Statute and the DUI With Serious
Injury Statute govern only drivers who are under the influence
of legal intoxicants (alcohol or prescription drugs), not
those who are under the influence of illegal intoxicants
(nonprescribed controlled substances). Thus, according to the
State, regardless of the degree of intoxication, negligently
causing injury or death of another while driving with any
measurable amount of a controlled substance for which the
user does not have a prescription should be prosecuted
under the Measurable Amount Statute, not the Automobile
Homicide Statute or the DUI With Serious Injury Statute.



¶ 15 However, the plain language of the Measurable
Amount, Automobile Homicide, and DUI With Serious
Injury Statutes belies the State's interpretation. Both the
Automobile Homicide Statute and the DUI With Serious
Injury Statute apply to individuals under the influence
of “any drug.” See Utah Code Ann. § 41–6a–502(1)
(b) (LexisNexis 2014); id. § 76–5–207(2)(a)(ii) (2012).
Both *1233  statutes include controlled substances within
the definition of “drug.” Id. § 41–6a–501(1)(c)(i) (2014)
(defining “drug” for purposes of the DUI With Serious Injury
Statute to include controlled substances); id. § 76–5–207(1)
(a)(i) (2012) (defining “drug” for purposes of the Automobile
Homicide Statute to include controlled substances); id. § 58–
37–2(1)(f) (Supp. 2015) (defining “controlled substance” to
include substances listed in Schedules I, II, III, IV, or V of the
Utah Controlled Substances Act and the federal Controlled
Substances Act). Neither statute distinguishes between drugs
used in accordance with a valid prescription and drugs used
illegally. Thus, by their plain language, these statutes apply
to the use of both prescription and nonprescription controlled
substances. Furthermore, the Measurable Amount Statute
implicitly identifies the Automobile Homicide Statute as



defining an offense that could apply to users of illegal drugs
by specifically distinguishing it from the Measurable Amount
Statute, stating that “[a] person is subject to the penalties”
of the Measurable Amount Statute when the person violates
the statute “in an offense not amounting to a violation of
[the Automobile Homicide Statute ].” Id. § 58–37–8(g) (Supp.
2015) (emphasis added). This indicates that the legislature
anticipated that the Automobile Homicide Statute would
apply to nonprescription users of controlled substances under
certain circumstances.



¶ 16 Thus, we agree with Ainsworth that the three
statutes create a classification distinguishing between
similarly situated persons—users of nonprescribed controlled
substances who cause serious injury or death by negligently
operating a motor vehicle—based on their degree of
intoxication: Those who are intoxicated by legal or illegal
substances to a degree that they are incapable of safely
operating a vehicle are to be prosecuted under the Automobile
Homicide Statute or the DUI With Serious Injury Statute. On
the other hand, those who have consumed illegal substances
to a lesser degree, but still have a measurable amount in their
bodies, are to be prosecuted under the Measurable Amount
Statute. Because a conviction under the Measurable Amount
Statute is a second-degree felony when the individual has a
measurable amount of a Schedule I or II controlled substance
in his or her body, while convictions under the other two
statutes are third-degree felonies regardless of the type of
controlled substance used, unimpaired users of Schedule I and
II controlled substances are ultimately subject to a greater
charge for what is otherwise defined to be a lesser crime.



¶ 17 There does not appear to be any rational basis for
charging users of nonprescribed Schedule I or II controlled
substances who have a measurable amount of controlled
substance in their body, but not enough to render them
incapable of safely operating a motor vehicle, with a higher-
degree crime than users of nonprescribed Schedule I or II
controlled substances who have so much controlled substance
in their body that they are demonstrably unsafe to operate
a vehicle. Thus, we agree with Ainsworth that the second-
degree designation in subsection (2)(h)(i) in the Measurable
Amount Statute violates the uniform operation of laws
provision of the Utah Constitution.



[9]  [10]  ¶ 18 When a statutory provision is determined
to be unconstitutional, the remainder of the statute will
nevertheless be allowed to stand if it “is operable and
still furthers the intended legislative purpose.” State v.
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Lopes, 1999 UT 24, ¶ 19, 980 P.2d 191. The legislature
has determined that “[i]f any provision of [the Measurable
Amount Statute], or the application of any provision to any
person or circumstances, is held invalid, the remainder of [the
Measurable Amount Statute] shall be given effect without the
invalid provision or application.” Utah Code Ann. § 58–37–
8(17) (LexisNexis Supp. 2015). Thus, striking the second-
degree designation in subsection (2)(h)(i) of the Measurable
Amount Statute does not undermine the legislative purpose
of the statute. The only question remaining, then, is whether
subsection (2)(h)(i) can remain operable without its second-
degree designation. “An offense designated as a felony either
in [the criminal code] or in another law, without specification
as to punishment or category, is a felony of the third
degree.” Id. § 76–3–103 (2012). Therefore, subsection (2)
(h)(i) can remain operable as a third-degree felony. *1234
Accordingly, we vacate Ainsworth's convictions and remand
with instructions for the district court to re-enter them as third-
degree felonies.



II. Consecutive Sentencing



¶ 19 Because we must vacate Ainsworth's convictions and
remand for the district court to adjust the degree of the
convictions, which will require that the district court also
resentence him, we need not address Ainsworth's argument
that the district court erred in imposing consecutive sentences.
Nevertheless, as this issue has been fully briefed and is likely
to arise on remand, we elect to address it. See State v. James,
819 P.2d 781, 795 (Utah 1991).



[11]  [12]  [13]  [14]  ¶ 20 Ainsworth asserts that the
district court exceeded its discretion in imposing consecutive
sentences because it failed to adequately consider his history,
character, and rehabilitative needs. See Utah Code Ann. § 76–
3–401(2) (LexisNexis 2012). Although “[a] court exceeds its
discretion if it ... fails to consider all legally relevant factors,”
State v. Epling, 2011 UT App 229, ¶ 8, 262 P.3d 440, “[i]t
is the defendant's burden to demonstrate that the trial court
failed to properly consider legally relevant factors,” State v.
Bunker, 2015 UT App 255, ¶ 3, 361 P.3d 155. “A defendant



cannot meet this burden by merely pointing to ... the existence
of mitigating circumstances.” Id. “If the record shows that the
trial court has reviewed information regarding the relevant
legal factors, we can infer that the trial court adequately
considered those factors.” Id.



¶ 21 Ainsworth argues that the court failed to adequately
consider the fact that his offenses arose out of a single
criminal episode resulting from negligent rather than
intentional behavior; that despite not having been amenable
to rehabilitation in the past, he had expressed genuine remorse
and a desire to accept responsibility for his actions; that he has
participated in substance-abuse classes while in jail and has a
newfound desire to participate in substance-abuse treatment;
that he is employed; and that he has strong emotional health
and family connections. While these factors could have
supported a decision to impose concurrent sentences, they do
not mandate such an outcome and we see no indication that
the district court failed to consider them. On the contrary,
the district court indicated that it had “carefully considered
[Ainsworth's] history and rehabilitative needs in reaching
[its] decision” but concluded that the “nature, circumstances
and gravity of the offense[,] ... as well [as] the number of
victims” made consecutive sentencing appropriate. “The fact
that the trial court assessed the relevant factors differently
than [Ainsworth] would have liked does not indicate that it
exceeded its discretion.” See Epling, 2011 UT App 229, ¶ 22,
262 P.3d 440.



CONCLUSION



¶ 22 We agree with Ainsworth that subsection (2)(h)(i) of the
Measurable Amount Statute violates the uniform operation
of laws provision of the Utah Constitution. Thus, we vacate
Ainsworth's convictions and remand with instructions for the
district court to enter his convictions as third-degree felonies



and to resentence him accordingly. 4



All Citations



365 P.3d 1227, 803 Utah Adv. Rep. 4, 2016 UT App 2



Footnotes
1 The Honorable Russell W. Bench, Senior Judge, sat by special assignment as authorized by law. See generally Utah



R. Jud. Admin. 11–201(6).





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999092993&pubNum=0000661&originatingDoc=I485ba9f7b69f11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS58-37-8&originatingDoc=I485ba9f7b69f11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS58-37-8&originatingDoc=I485ba9f7b69f11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-3-103&originatingDoc=I485ba9f7b69f11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991172843&pubNum=0000661&originatingDoc=I485ba9f7b69f11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_661_795&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_795


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991172843&pubNum=0000661&originatingDoc=I485ba9f7b69f11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_661_795&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_795


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-3-401&originatingDoc=I485ba9f7b69f11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-3-401&originatingDoc=I485ba9f7b69f11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025745627&pubNum=0004645&originatingDoc=I485ba9f7b69f11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037431589&pubNum=0004645&originatingDoc=I485ba9f7b69f11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037431589&pubNum=0004645&originatingDoc=I485ba9f7b69f11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025745627&pubNum=0004645&originatingDoc=I485ba9f7b69f11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025745627&pubNum=0004645&originatingDoc=I485ba9f7b69f11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)








State v. Ainsworth, 365 P.3d 1227 (2016)



803 Utah Adv. Rep. 4, 2016 UT App 2



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 8



2 Automobile homicide may be a second-degree felony if the defendant was criminally negligent or had a previous DUI-
related conviction, see Utah Code Ann. § 76–5–207(2)(b), (3) (LexisNexis 2012), but Ainsworth was not charged with
either of those variations of automobile homicide, and they are not at issue in this case.



3 Although users of other types of controlled substances are also subject to this classification, the degree of crime they
can be charged with is lesser or equal to what they would be charged with under the Automobile Homicide Statute or the
DUI With Serious Injury Statute. Because Ainsworth's argument concerning this classification is premised on the fact
that the Measurable Amount Statute imposes a greater penalty for a lesser crime, it challenges the constitutionality of
the statute only as applied to Schedule I and II users. In requesting that his charges be reduced to third-degree felonies,
Ainsworth's argument presumes that a charge equal to what a defendant could have been charged with under the
Automobile Homicide Statute or the DUI With Serious Injury Statute would not violate the uniform operation of laws
provision, so we assume, without deciding, that this is the case.



4 In reducing the degree of Ainsworth's convictions, as we believe the law requires, we by no means wish to discount the
tragic losses suffered by the victims of Ainsworth's crimes.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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232 P.3d 1008
Supreme Court of Utah.



STATE of Utah, Plaintiff and Respondent,
v.



Francisco A. CANDEDO, Defendant and Petitioner.



No. 20080183.
|



May 14, 2010.



Synopsis
Background: Defendant was convicted in the Third District
Court, Salt Lake County, Stephen L. Henriod, J., of securities
fraud, sales by an unlicensed agent, and employing an
unlicensed agent. Defendant appealed. The Court of Appeals,
2008 UT App 4, 176 P.3d 459, affirmed. Defendant filed
petition for certiorari.



Holdings: The Supreme Court, Parrish, J., held that:



[1] an “illegal sentence,” for purposes of rule governing
a court's authority to correct an illegal sentence, includes
constitutional violations;



[2] rational basis analysis would apply to defendant's
substantive due process challenge to probation statute;



[3] probation statute did not violate defendant's right to
substantive due process; and



[4] defendants probation term of nine years did not violate
substantive due process.



Affirmed.



West Headnotes (19)



[1] Criminal Law
Decisions of Intermediate Courts



On certiorari, Supreme Court reviews the
decision of the court of appeals, not the trial
court.



Cases that cite this headnote



[2] Criminal Law
Constitutional issues in general



Procedural and constitutional questions present
questions of law that appellate court reviews
for correctness without deference to the lower
court's ruling.



6 Cases that cite this headnote



[3] Sentencing and Punishment
Illegal sentence



Rule authorizing a court to correct an illegal
sentence, or a sentence imposed in an illegal
manner, at any time applies to sentences that are
manifestly or patently illegal. Rules Crim.Proc.,
Rule 22(e).



15 Cases that cite this headnote



[4] Criminal Law
Sentencing and Punishment



Criminal Law
Sentence



Appellate court may vacate an illegal sentence
without first remanding the case to the trial court,
even if the matter was never raised before. Rules
Crim.Proc., Rule 22(e).



1 Cases that cite this headnote



[5] Criminal Law
Waiver of objections



Sentencing and Punishment
Time



Because an illegal sentence is void, like issues of
jurisdiction, it may be raised at any time.



2 Cases that cite this headnote



[6] Sentencing and Punishment
Illegal sentence



Claims to correct an illegal sentence must be
narrowly circumscribed to prevent abuse. Rules
Crim.Proc., Rule 22(e).
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4 Cases that cite this headnote



[7] Sentencing and Punishment
Scope and purpose of remedy



Sentencing and Punishment
Grounds and Considerations



Rule governing correction of an illegal sentence
presupposes a valid conviction, and therefore
cannot be used as a veiled attempt to challenge
the underlying conviction by challenging the
sentence. Rules Crim.Proc., Rule 22(e).



6 Cases that cite this headnote



[8] Sentencing and Punishment
Existence of other remedies



Sentencing and Punishment
Grounds and Considerations



Rule governing correction of an illegal sentence
is not properly invoked for ordinary or run-of-
the mill errors that are appropriately reviewed
on direct appeal; such errors may include a
trial court's failure to consider requisite statutory
factors before imposing consecutive sentences
and a denial of due process resulting from a trial
court's failure to consider mitigating evidence.
Rules Crim.Proc., Rule 22(e); Rules App.Proc.,
Rule 4(a).



Cases that cite this headnote



[9] Sentencing and Punishment
Illegal sentence



An “illegal sentence,” for purposes of rule
governing a court's authority to correct an illegal
sentence, includes constitutional violations.
Rules Crim.Proc., Rule 22(e).



5 Cases that cite this headnote



[10] Sentencing and Punishment
Illegal sentence



When a petitioner seeking to invoke the
court's power to correct an illegal sentence
raises an articulable basis for challenging
the constitutionality of a sentence, the court



may reach the issue of whether the sentence
is “patently” or “manifestly” illegal after
considering the merits of the claim, not
beforehand. Rules Crim.Proc., Rule 22(e).



10 Cases that cite this headnote



[11] Sentencing and Punishment
Duration



A sentencing court has full discretion to
determine the length of a defendant's probation
under the probation statute.



Cases that cite this headnote



[12] Constitutional Law
Reasonableness, rationality, and



relationship to object



When undertaking a substantive due process
analysis, appellate court applies a rational basis
test unless the governmental action implicates
a fundamental right or interest. U.S.C.A.
Const.Amend. 14; West's U.C.A. Const. Art. 1,
§ 7.



1 Cases that cite this headnote



[13] Constitutional Law
Probation and Related Dispositions



Sentencing and Punishment
Duration



Rational basis review applied to defendant's
claim that his nine-year probation sentence
violated his substantive due process rights;
there was no claim that sentence was based
on an arbitrary distinction such as race or that
defendant was treated differently from other
similarly situated defendants, and liberty interest
of defendant found guilty of a crime was not a
fundamental right. U.S.C.A. Const.Amend. 14;
West's U.C.A. Const. Art. 1, § 7.
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[14] Constitutional Law
Judgment and Sentence
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Where a defendant has been found guilty,
and no arbitrary distinction in sentencing is
present, courts apply a rational basis standard in
reviewing sentencing statutes upon a substantive
due process claim. U.S.C.A. Const.Amend. 14;
West's U.C.A. Const. Art. 1, § 7.



Cases that cite this headnote



[15] Constitutional Law
Reasonableness, rationality, and



relationship to object



Unless a law infringes upon a fundamental right
or classifies along suspect lines such as race, the
court's review of substantive due process claim is
limited to determining whether there is a rational
basis for the law. U.S.C.A. Const.Amend. 14;
West's U.C.A. Const. Art. 1, § 7.



Cases that cite this headnote



[16] Constitutional Law
Probation and Related Dispositions



Sentencing and Punishment
Nature and purpose of probation



Sentencing and Punishment
Validity



Probation statute was rationally related to a
legitimate state interest, and thus did not violate
substantive due process, despite authorizing
terms of probation greater than five years;
although defendant asserted that probation's
purpose of rehabilitation, if achieved, would
be achieved within a relatively short period of
time, purpose of probation was not limited to
rehabilitation, but included protection of society,
deterrence, punishment and restitution. U.S.C.A.
Const.Amend. 14; West's U.C.A. Const. Art. 1,
§ 7; West's U.C.A. § 77–18–1(10)(a)(i).
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[17] Constitutional Law
Reasonableness, rationality, and



relationship to object



Rational basis analysis upon claim of substantive
due process violation is limited to determining
whether the legislature overstepped the bounds



of its constitutional authority in enacting the
statute at issue, not whether it made wise policy
in doing so. U.S.C.A. Const.Amend. 14; West's
U.C.A. Const. Art. 1, § 7.
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[18] Constitutional Law
Probation and Related Dispositions



Sentencing and Punishment
Nature and purpose of probation



Sentencing and Punishment
Duration



Defendant's probation term of nine years was
not arbitrary and was rationally related to a
legitimate state interest, and thus did not violate
substantive due process, despite defendant's
claim that probation's purpose of rehabilitation,
if achieved, would be achieved within five
years; purpose of probation was not limited to
rehabilitation, but included protection of society,
deterrence, punishment and restitution, and trial
court was authorized to sentence defendant to a
fifteen-year prison sentence, a far more severe
sentence. U.S.C.A. Const.Amend. 14; West's
U.C.A. Const. Art. 1, § 7; West's U.C.A. § 77–
18–1(10)(a)(i).



Cases that cite this headnote



[19] Constitutional Law
Reasonableness, rationality, and



relationship to object



Constitutional Law
Discrimination and Classification



Under a rational basis standard of review, a
statute will meet the requirements of due process
if it has a reasonable relation to a proper
legislative purpose, and is neither arbitrary
nor discriminatory. U.S.C.A. Const.Amend. 14;
West's U.C.A. Const. Art. 1, § 7.
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*1011  On Certiorari to the Utah Court of Appeals



PARRISH, Justice:



INTRODUCTION



¶ 1 Francisco Candedo was placed on nine years of probation
after pleading guilty to three felonies arising from his
participation in a fraudulent investment scheme. Candedo did
not object to the term of probation at sentencing. Instead,
on direct appeal to the court of appeals, he challenged the
legality of his probation sentence under rule 22(e) of the
Utah Rules of Criminal Procedure or, alternatively, under
the doctrine of exceptional circumstances. Candedo argued
that his nine-year probation sentence, authorized under Utah
Code section 77–18–1(10)(a)(i), violated his substantive due
process rights. The court of appeals affirmed his sentence
without reaching the merits by finding that his claim failed to
meet the requirements of either rule 22(e) or the doctrine of
exceptional circumstances.



¶ 2 On certiorari, Candedo argues that (1) the court of appeals
erred in holding that his due process arguments could not be
raised under either rule 22(e) or the doctrine of exceptional
circumstances, and (2) the imposition of a nine-year probation
term violates his right to due process. We hold that the court
of appeals erred in failing to reach the merits of Candedo's
constitutional claim under rule 22(e). But we nevertheless
hold that Candedo's probation sentence does not violate his
substantive due process rights and is therefore constitutional.
Because we reach the merits of Candedo's claim under rule
22(e), we need not address the applicability of the exceptional
circumstances doctrine.



BACKGROUND



¶ 3 Francisco Candedo and others operated a fraudulent
pyramid investment scheme that defrauded 146 Utah victims.
The victims, including many elderly individuals, lost their
retirement funds, their homes, their credit ratings, and



their jobs. The Utah Attorney General's Office computed
restitution for the victims at $3,373,060.



¶ 4 In 2005, Candedo pled guilty to three felonies: one
count of securities fraud, a second-degree felony; one count
of sales by an unlicensed broker-dealer or agent, a third-
degree felony; and, one count of employing an unlicensed
broker-dealer or agent, a third-degree felony. The district
court sentenced Candedo to concurrent terms of one-to-
fifteen years for the second-degree felony and zero-to-five
years for each third-degree felony. Although the presentence
report recommended incarceration and restitution, the court
suspended Candedo's prison sentence, imposed 108 months,
or nine years, of probation and ordered restitution in the



amount of $3,373,060. 1  The sentencing court indicated that
it ordered the lengthy probation term specifically because of
the amount of restitution Candedo owed.



¶ 5 Candedo challenged the legality of his probation term
on direct appeal to the court of appeals, arguing that his
nine-year probation term ordered pursuant to Utah's probation
statute violates substantive due process under the Utah and
United States Constitutions. Because Candedo conceded that
his due process claim was not preserved in the district court,
he argued that the court of appeals could reach the merits of
his claim under either rule 22(e) of the Utah Rules of Criminal
Procedure or the doctrine of exceptional circumstances.



*1012  ¶ 6 The court of appeals held that Candedo's claim
did not meet the requirements of rule 22(e) or the exceptional
circumstances doctrine. See State v. Candedo, 2008 UT App
4, ¶ 10, 176 P.3d 459. Candedo filed a petition for certiorari,
which we granted. We have jurisdiction pursuant to Utah
Code section 78A–3–102(3)(a) (2008).



STANDARD OF REVIEW



[1]  [2]  ¶ 7 “On certiorari, we review the decision of the
court of appeals, not the trial court.” State v. Billsie, 2006 UT
13, ¶ 6, 131 P.3d 239. Procedural and constitutional questions
present questions of law that we review for correctness
without deference to the lower court's ruling. Chen v. Stewart,
2004 UT 82, ¶ 25, 100 P.3d 1177.



ANALYSIS
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I. RULE 22(e) ALLOWS U.S. TO REACH THE
MERITS OF CANDEDO'S CONSTITUTIONAL CLAIM



¶ 8 Candedo argues that the court of appeals should have
reached the merits of his constitutional claim under rule 22(e)
of the Utah Rules of Criminal Procedure. We agree.



[3]  [4]  [5]  [6]  [7]  [8]  ¶ 9 Under rule 22(e), a court
“may correct an illegal sentence, or a sentence imposed in
an illegal manner, at any time.” Utah R.Crim. P. 22(e). Rule
22(e) applies to sentences that are manifestly or patently
illegal. See State v. Telford, 2002 UT 51, ¶ 5, 48 P.3d
228; State v. Brooks, 908 P.2d 856, 860 (Utah 1995). The
“sweeping” language of rule 22(e) allows an appellate court
to “vacate the illegal sentence without first remanding the
case to the trial court, even if the matter was never raised
before.” Brooks, 908 P.2d at 860. The preservation rule does
not apply “because an illegal sentence is void and, like issues
of jurisdiction, [may be raised] at any time. For this reason,
rule 22(e) claims must be narrowly circumscribed to prevent
abuse.” Telford, 2002 UT 51, ¶ 5, 48 P.3d 228 (internal
quotation marks and citations omitted) (alteration in original).
Additionally, rule 22(e) “presupposes a valid conviction” and
therefore cannot be used as a veiled attempt to challenge the



underlying conviction by challenging the sentence. 2  Brooks,
908 P.2d at 860.



¶ 10 Based on language in Telford, the court of appeals held
that Candedo's due process claim did not fall within the ambit
of rule 22(e). State v. Candedo, 2008 UT App 4, ¶ 6, 176
P.3d 459. Specifically, the court of appeals determined that an
illegal sentence can occur only “where either ‘the sentencing
court has no jurisdiction, or ... the sentence is beyond the
authorized statutory range.’ ” Id. (quoting State v. Thorkelson,
2004 UT App 9, ¶ 15, 84 P.3d 854)(alteration in original). We
disagree.



[9]  ¶ 11 The court of appeals' definition of illegal sentence
entirely precludes allegations of constitutional violations as
a basis for challenging a sentence. This narrow definition
is contrary to our holding in Telford, where we used rule
22(e) to reach the petitioner's claim that his sentence was
unconstitutional. Although we rejected Telford's separation
of powers and Eighth Amendment challenges to his sentence,
we reached and considered the merits of those challenges
under rule 22(e). Telford, 2002 UT 51, ¶¶ 3–4, 48 P.3d 228.
We refused to consider Telford's constitutional arguments
only where he failed to raise an “articulable basis for attacking



his sentence.” Id. ¶ 6. Because an illegal sentence under rule
22(e) includes constitutional violations, an appellate court
must allow a petitioner to raise constitutional, as well as
jurisdictional and statutory challenges, to his or her sentence
under rule 22(e).



¶ 12 This conclusion is consistent with our recent decision in
State v. Yazzie, where we adopted the following definition of
illegal sentence within the context of rule 22(e):



*1013  “[An illegal sentence is] one
which is ambiguous with respect to
the time and manner in which it is to
be served, is internally contradictory,
omits a term required to be imposed by
statute, is uncertain as to the substance
of the sentence, or is a sentence which
the judgment of conviction did not
authorize.”



2009 UT 14, ¶ 13, 203 P.3d 984 (quoting United States v.
Dougherty, 106 F.3d 1514, 1515 (10th Cir.1997)) (alteration
in original). In Yazzie, this Court determined that the
defendant's sentence was illegal “because it did not comply
with the statutory requirement to determine concurrent or
consecutive sentencing at the time of final judgment.” Id. ¶
12. The judge determined at a probation revocation hearing
that the defendant's sentences should run consecutively
with his previously imposed sentences. Id. ¶ 10. However,
pursuant to statute, the determination of concurrent or
consecutive sentencing must take place at the time of final
judgment. See id. ¶ 11.



¶ 13 While we used the definition of illegal sentence in
Yazzie to address the failure of a sentencing court to comply
with express statutory provisions, the same definition also
encompasses Candedo's alleged constitutional violations.
Specifically, if an offender's sentence is unconstitutional, the
sentence is not authorized by the “judgment of conviction,”
and is therefore illegal.



[10]  ¶ 14 The State contends that Candedo fails to address
the threshold question of whether a nine-year probation
sentence is “patently” or “manifestly” illegal. But when
a petitioner raises an articulable basis for challenging the
constitutionality of a sentence, the court may reach the issue
of whether the sentence is “patently” or “manifestly” illegal
after considering the merits of the claim, not beforehand. We
therefore hold that the court of appeals erred in failing to reach
the merits of Candedo's substantive due process challenge
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because the definition of illegal sentence under rule 22(e)
is sufficiently broad to include constitutional violations that
threaten the validity of the sentence. This holding allows us
to reach the merits of Candedo's claim and thus we need
not address the applicability of the exceptional circumstances
doctrine. We now turn to the merits of Candedo's due process
claim.



II. UTAH'S PROBATION STATUTE IS
CONSTITUTIONAL AND CANDEDO'S SUBSTANTIVE



DUE PROCESS RIGHTS WERE NOT VIOLATED



[11]  ¶ 15 Utah's probation statute “authorizes a court to
impose probation as a sentencing alternative, but nowhere
does it provide a limitation on the length of probation a
court may set.” State v. Wallace, 2006 UT 86, ¶ 16, 150



P.3d 540. Indeed, as interpreted by this court in Wallace, 3



a sentencing court has full discretion to determine the length
of a defendant's probation under Utah's probation statute. Id.
¶¶ 12–16. Candedo argues that Utah's probation statute, as
interpreted by Wallace and as applied in this case, violates his
substantive due process rights. Specifically, Candedo argues
that he has a fundamental right to liberty once the purposes of
probation are completed. He asserts that the only purpose of
probation is rehabilitation, which can only be accomplished,
if at all, in a relatively short period of time. He accordingly
reasons that the imposition of a nine-year term of probation
violated his substantive due process rights. We begin by
addressing whether Candedo's substantive due process claim
implicates a fundamental right, thus triggering a heightened
degree of scrutiny, or whether rational basis review applies.
After determining that Candedo's claim does not implicate a
fundamental right, we address the merits of his substantive
due process claim under rational basis review.



A. Because Candedo's Claim Does Not Implicate a
Fundamental Right, Rational Basis Review Applies



[12]  [13]  ¶ 16 When undertaking a substantive due process
analysis under both article *1014  I, section 7 of the Utah
Constitution and the Fourteenth Amendment of the United
States Constitution, this court applies a rational basis test
unless the governmental action implicates a fundamental right
or interest. See Judd ex rel. Montgomery v. Drezga, 2004
UT 91, ¶ 30, 103 P.3d 135 (“Generally, we apply a rational
basis test in substantive due process cases. However, this
rational basis test is replaced by a more stringent test in cases



where the rights impacted by the legislation are deemed to be
‘fundamental.’ ” (internal citations omitted)). In the criminal
sentencing context, petitioners like Candedo often argue “that
the right to be free from deprivations of liberty as a result
of arbitrary sentences is fundamental” and that the statute
authorizing the sentence is subject to strict scrutiny. Chapman
v. United States, 500 U.S. 453, 464–65, 111 S.Ct. 1919, 114
L.Ed.2d 524 (1991). However, the United States Supreme
Court has explained that



we have never subjected the criminal
process to [that] sort of truncated
analysis.... Every person has a
fundamental right to liberty in the
sense that the Government may
not punish him unless and until it
proves his guilt beyond a reasonable
doubt at a criminal trial conducted
in accordance with the relevant
constitutional guarantees. But a person
who has been so convicted is eligible
for, and the court may impose,
whatever punishment is authorized by
statute for his offense so long as that
penalty is not cruel and unusual, and so
long as the penalty is not based on an
arbitrary distinction that would violate
the Due Process Clause of the Fifth
Amendment.



Id. at 465, 111 S.Ct. 1919.



[14]  [15]  ¶ 17 Where a defendant has been found guilty,
and no arbitrary distinction in sentencing is present, courts
apply a rational basis standard in reviewing sentencing
statutes. Id.; see also United States v. Angelos, 345 F.Supp.2d
1227, 1235–36 (D.Utah 2004), aff'd, 433 F.3d 738 (10th
Cir.2006) (applying a rational basis review to petitioner's
claim that sentencing guidelines violated equal protection and
due process); United States v. Bredy, 209 F.3d 1193, 1197
(10th Cir.2000)(“Due process requires only that a sentencing
scheme be rational.”); United States v. Eaton, 2000 WL
293789 at *3, 2000 U.S.App. LEXIS 4496 at *10 (10th
Cir. Mar. 21, 2000) (holding the same); United States v.
Perez–Chavez, 422 F.Supp.2d 1255, 1265 (D.Utah 2005)
(“ ‘[U]nless a law infringes upon a fundamental right or
classifies along suspect lines such as race, the court's review
is limited to determining whether there is a rational basis for
the law.’ ” (quoting Angelos, 345 F.Supp.2d at 1235–36)).
Under this type of review, the court determines whether the
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statute or its application “is rationally related to a legitimate
state interest.” Gardner v. Bd. of County Comm'rs, 2008 UT
6, ¶ 33, 178 P.3d 893.



¶ 18 Candedo does not argue that his nine-year probation
sentence was based on an arbitrary distinction such as race or
that he was treated differently from other similarly situated
defendants. Instead, Candedo asserts that the only purpose of
probation is rehabilitation and that its rehabilitative purpose,
if achieved at all, will be achieved within a relatively short
period of time. We disagree with both of these premises. Even
were we to accept them, however, they do not give rise to
the conclusion that Candedo's probation sentence implicates
a fundamental right because a defendant's liberty interest may
be infringed by a rational criminal sentence once he has been
found guilty as long as the sentence is not cruel or unusual,
arbitrary, or discriminatory. See Chapman, 500 U.S. at 465,
111 S.Ct. 1919. Candedo is admittedly guilty of the crimes
committed and thus a court is authorized to impose a sentence
pursuant to the terms of a rational sentencing statute. Because
no fundamental right is implicated, we will apply a rational
basis standard to our review of the probation statute and its
application in this case.



B. Candedo's Substantive Due Process Claim Fails Because
the Probation Statute Is Rationally Related to a Legitimate



State Interest and His Sentence Was Not Arbitrary



[16]  [17]  [18]  ¶ 19 “When a fundamental right is not
at issue, a statute will not violate substantive due process if
it is rationally *1015  related to a legitimate state interest.”
Gardner, 2008 UT 6, ¶ 33, 178 P.3d 893. Further, our
rational basis analysis is limited “to determin [ing] whether
the legislature overstepped the bounds of its constitutional
authority in enacting [the statute at issue], not whether it made
wise policy in doing so.” Judd, 2004 UT 91, ¶ 15, 103 P.3d
135.



¶ 20 Candedo argues that Utah's probation statute is
not rationally related to the legislatively-stated purpose of
probation, which is rehabilitation. Specifically, Candedo
asserts that rehabilitation, if achieved at all, will be achieved
within a relatively short period of time—five years or less.
Thus, lengthy probation terms, such as the one imposed in this
case, are not rationally related to a valid legislative purpose
and therefore violate due process.



¶ 21 We are unpersuaded that the only legitimate and
legislatively stated purpose of Utah's probation statute is



rehabilitation of the offender who is placed on probation. 4



Our case law recognizes numerous legitimate purposes of
probation, including rehabilitation, State v. Spiers, 12 Utah 2d
14, 361 P.2d 509, 511 (1961), as well as protection of society,
deterrence, punishment, and restitution, among others. See
State v. Rhodes, 818 P.2d 1048, 1051 (Utah Ct.App.1991).
Moreover, the very mechanism of restitution is made more
effective when the defendant is on probation. To address these
legitimate state interests, Utah's probation statute authorizes
the court to impose certain conditions of probation, including
to “make restitution or reparation to the victim or victims
with interest in accordance with Title 77, Chapter 38a, Crime
Victims Restitution Act; and comply with other terms and
conditions the court considers appropriate.” Utah Code Ann.
§ 77–18–1(8)(a)(ix)–(x) (2008). We conclude that Utah's
probation statute generally, as well as the term of probation
to which Candedo was sentenced, are rationally related to the
state's legitimate interest in making victims whole through
payment of restitution in addition to the other stated needs for
probation.



¶ 22 We want to be clear that an absence of maximum
time limits in the probation statute does not raise the same
constitutional concerns as those raised in Kansas v. Hendricks
regarding civil commitment statutes. 521 U.S. 346, 117 S.Ct.
2072, 138 L.Ed.2d 501 (1997). There are several fundamental
differences between the Utah probation statute and civil
commitment statutes like the one at issue in Hendricks. First,
defendants who are civilly committed have not been found
guilty of a crime, but rather are detained based on mental
incapacitation for an indefinite period of time. See Hendricks,



521 U.S. at 358, 117 S.Ct. 2072 (discussing various state
statutes that allow civil commitment for mentally ill sex
offenders). The Kansas civil commitment statute at issue in
Hendricks applies to:



(1) a presently confined person who ...
has been convicted of a sexually
violent offense and is scheduled for
release; (2) a person who has been
charged with a sexually violent offense
but has been found incompetent to
stand trial; (3) a person who has been
found not guilty by reason of insanity
of a sexually violent offense; and (4) a
person found not guilty of a sexually
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violent offense because of a mental
disease or defect.



Id. at 352, 117 S.Ct. 2072 (internal quotation marks omitted).
In contrast, those sentenced under the Utah probation statute
have been found guilty after a trial or a proceeding consistent
with due process and are not scheduled for release. Second,
as recognized in Hendricks, civilly committed defendants
should be afforded incremental monitoring to ensure they
are not detained longer than necessary to overcome their
mental incapacitation. Id. at 364, 117 S.Ct. 2072. However,
defendants sentenced under the Utah probation statute must
serve the duration of the probation sentence imposed and
are not held under probation indefinitely, but only as long
as lawfully mandated by a *1016  trial court after a
determination of guilt. Utah Code Ann. §§ 77–18–1(2)(a)
and 77–18–1(10)(a)(i). It is therefore not necessary to impose
additional incremental monitoring for defendants sentenced
to probation.



¶ 23 Finally, while we recognize the potential for a trial
judge to arbitrarily impose an absurdly long probation
period compared to the severity of the crime committed,
these concerns are not present in Candedo's case. The
court was authorized to sentence Candedo to a fifteen-year
prison sentence, but instead imposed the nine-year probation
sentence and ordered restitution to the victims of his fraud,
a far less severe sentence. We can envision a case where a
defendant could successfully challenge a probation sentence
that is truly arbitrary or discriminatory under the due process
clause or prove that the probation statute is cruel and unusual,
but such a case is not before us now.



[19]  ¶ 24 Under a rational basis standard of review, a
statute will meet the requirements of due process “if it
has ‘a reasonable relation to a proper legislative purpose,
and [is] neither arbitrary nor discriminatory.’ ” Tindley v.



Salt Lake City Sch. Dist., 2005 UT 30, ¶ 29, 116 P.3d
295 (quoting Condemarin v. University Hosp., 775 P.2d
348, 356 (Utah 1989)) (alternation in original). None of the



concerns about potential arbitrary sentences are present in this
case because Candedo's nine-year probation term is shorter
than the fifteen-year prison sentence he could have received
under the statutory sentencing scheme. Additionally, there
is no evidence that the sentencing judge treated Candedo
differently from other defendants on account of race or other
suspect classifications or discriminated against him in any
way. Finally Candedo does not make the argument that his
sentence was cruel and unusual in violation of the Eighth
Amendment of the United States Constitution or article
I section 9 of the Utah Constitution. In short, Candedo's
constitutional challenge to his sentence fails.



CONCLUSION



¶ 25 We hold that the court of appeals erred by refusing to
reach the merits of Candedo's constitutional claim under rule
22(e). Specifically, the court of appeals failed to properly
construe an “illegal sentence” to include constitutional
violations. Courts must consider constitutional as well as
statutory and jurisdictional challenges to sentences under
rule 22(e). But we do not find that Utah's probation statute
violates due process because the statute is rationally related
to the legitimate state interest in restitution, among other
interests. Accordingly, Candedo's constitutional challenge
to the imposition of his nine-year probationary term under
Utah's probation statute fails. We therefore affirm the
district court's decision to order restitution and a nine-year
probationary term.



¶ 26 Chief Justice DURHAM, Associate Chief Justice
DURRANT, Justice WILKINS and Justice NEHRING
concur in Justice PARRISH's opinion.



All Citations



232 P.3d 1008, 656 Utah Adv. Rep. 27, 2010 UT 32



Footnotes
1 On November 4, 2009, Candedo filed a suggestion of mootness pursuant to Utah Rule of Appellate procedure 37(a)



that requires a defendant to “inform the court of any circumstances which have transpired subsequent to the filing of
the appeal.” Candedo did not take the position that his appeal had become moot, but he let the court know that Adult
Probation and Parole removed Candedo from supervised probation and placed him on “court probation to continue to
monitor the repayment of the restitution amount.” State of Utah Adult Probation and Parole, Protected Progress/Violation
Report, November 6, 2009. Because Candedo is still under court probation and is subject to contempt or reinstatement of
his original sentence if he fails to remit his restitution payments, we agree that his appeal is not moot. See State v. Nones,
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2000 UT App 211, ¶¶ 13–16, 11 P.3d 709 (holding that a trial court supervising restitution payments has the option to
hold a defendant in contempt or impose a suspended jail term if the defendant fails to remit his restitution payments).



2 Rule 22(e) is not properly invoked for “ordinary or ‘run-of-the mill’ errors” that are appropriately reviewed under rule 4(a) of
the Utah Rules of Appellate Procedure. State v. Thorkelson, 2004 UT App 9, ¶ 15, 84 P.3d 854. Such errors may include
“a trial court's failure to consider requisite statutory factors before imposing consecutive sentences [and] ... a denial of
due process resulting from a trial court's failure to consider mitigating evidence.” State v. Garner, 2008 UT App 32, ¶ 17,
177 P.3d 637 (citing Thorkelson, 2004 UT App 9, ¶¶ 11–12, 84 P.3d 854).



3 Candedo's brief dedicates a substantial amount of space to challenging our interpretation of Utah's probation statute in
Wallace. Since the Wallace decision was issued in 2006, the legislature has neither modified nor altered the language in
Utah's probation statute. We therefore see no basis for revisiting our ruling in that case.



4 We have scoured Utah's probation statute, including the specific provisions cited by Candedo, and are unable to find
any indication that rehabilitation is the “legislatively-stated purpose of probation” as Candedo asserts. While our case law
certainly indicates that rehabilitation is a significant objective of probation, the statute itself gives no explicit indication
of such legislative intent.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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308 P.3d 517
Supreme Court of Utah.



STATE of Utah, Plaintiff and Appellee,
v.



Reinaldo CANTON, Defendant and Appellant.



No. 20110835.
|



July 23, 2013.



Synopsis
Background: Defendant moved for dismissal of a charge
of enticement of a minor based on the applicable two-year
statute of limitations. The Third District Court, Salt Lake,
Robin W. Reese, J., denied the motion. Defendant appealed.



Holdings: The Supreme Court, Lee, J., held that:



[1] “out of the state,” as used in the criminal tolling statute,
focuses on the question of a person's physical presence within
the state's territorial boundaries, as opposed to an abstract
construct of “legal presence”;



[2] rational basis was the appropriate standard of review of
whether the “out of the state” provision violated defendant's
state constitutional right to the uniform operation of laws of
a general nature; and



[3] the “out of the state” provision has a rational basis.



Affirmed.



West Headnotes (11)



[1] Criminal Law
Absence, nonresidence, or concealment of



accused



“Out of the state,” as used in the criminal tolling
statute's provision that the applicable period
of limitation does not run against a defendant
during any period in which the defendant is “out
of the state” following the commission of an
offense, focuses on the question of a person's



physical presence within the state's territorial
boundaries, as opposed to an abstract construct
of “legal presence.” West's U.C.A. § 76–1–
304(1).



Cases that cite this headnote



[2] Statutes
Dictionaries



In determining the ordinary meaning of
nontechnical terms of a statute, a court's starting
point is the dictionary.



5 Cases that cite this headnote



[3] Statutes
Dictionaries



A dictionary is useful in cataloging a range of
possible meanings that a statutory term may bear.



3 Cases that cite this headnote



[4] Statutes
Design, structure, or scheme



Statutes
Context



In determining the ordinary meaning of
nontechnical terms of a statute, a first resort for
selecting among a range of meanings left open
by the dictionary is the structure and context of
the statutory language.



6 Cases that cite this headnote



[5] Criminal Law
Exceptions and Suspension



Criminal tolling statute must be understood to
advance the concern of balancing repose on one
hand and an opportunity to prepare a case for
filing on the other but also fostering certainty and
avoiding unfair surprise. West's U.C.A. § 76–1–
304.



Cases that cite this headnote



[6] Statutes
Legal terms;  legal meaning





http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0134283202&originatingDoc=If30b1071f3cd11e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0354356201&originatingDoc=If30b1071f3cd11e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/110k152/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/110k152/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-1-304&originatingDoc=If30b1071f3cd11e2a98ec867961a22de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_f1c50000821b0


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-1-304&originatingDoc=If30b1071f3cd11e2a98ec867961a22de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_f1c50000821b0


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=If30b1071f3cd11e2a98ec867961a22de&headnoteId=203114625900120140813042728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361k1181/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=If30b1071f3cd11e2a98ec867961a22de&headnoteId=203114625900220140813042728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361k1181/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=If30b1071f3cd11e2a98ec867961a22de&headnoteId=203114625900320140813042728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361k1152/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361k1153/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=If30b1071f3cd11e2a98ec867961a22de&headnoteId=203114625900420140813042728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/110k151/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-1-304&originatingDoc=If30b1071f3cd11e2a98ec867961a22de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-1-304&originatingDoc=If30b1071f3cd11e2a98ec867961a22de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=If30b1071f3cd11e2a98ec867961a22de&headnoteId=203114625900520140813042728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/361k1126/View.html?docGuid=If30b1071f3cd11e2a98ec867961a22de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








State v. Canton, 308 P.3d 517 (2013)



739 Utah Adv. Rep. 11, 2013 UT 44



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2



Legislature is entitled to invoke specialized legal
terms that carry an extra-ordinary meaning in a
statute, and when it does so, a court credits the
legal term of art, not the common understanding
of the words.



3 Cases that cite this headnote



[7] Statutes
Uniformity of Operation



Under the three-step test for enforcing the state
constitutional guarantee of uniform operation of
laws of a general nature, a court (1) assesses what
classifications the statute creates, (2) assesses
whether different classes are treated disparately,
and, if there is disparate treatment between
classes, (3) assesses whether the legislature
had any reasonable objective that warrants the
disparity. West's U.C.A. Const. Art. 1, § 24.



2 Cases that cite this headnote



[8] Statutes
Uniformity of Operation



Question of whether the legislature had any
reasonable objective that warrants a disparity
in treatment between classes, as the third step
in the test for enforcing the state constitutional
guarantee of uniform operation of laws of a
general nature, incorporates varying standards of
scrutiny; most classifications are presumptively
permissible and thus subject only to rational-
basis review, but other classifications are so
generally problematic and so unlikely to be
reasonable that they trigger heightened scrutiny.
West's U.C.A. Const. Art. 1, § 24.



6 Cases that cite this headnote



[9] Statutes
Uniformity of Operation



Litigants whose gripe about a statute is that
the legislature has impermissibly grouped them
into a category with other dissimilar individuals
must demonstrate that the classification that put
them there fails state constitutional muster under
the Uniform Operation Clause. West's U.C.A.
Const. Art. 1, § 24.



3 Cases that cite this headnote



[10] Criminal Law
Constitutional and statutory provisions



Statutes
Criminal justice



Rational basis was the appropriate standard of
review of whether application of the criminal
tolling statute's “out of the state” provision,
stating that the applicable period of limitation
would not run against a defendant during any
period in which the defendant was out of the
state following the commission of an offense,
violated defendant's state constitutional right to
the uniform operation of laws of a general nature;
there was no suspect classification at work and
no apparent fundamental right. West's U.C.A.
Const. Art. 1, § 24; West's U.C.A. § 76–1–304.



2 Cases that cite this headnote



[11] Criminal Law
Constitutional and statutory provisions



Statutes
Criminal justice



Criminal tolling statute's “out of the state”
provision, which states that the applicable period
of limitation does not run against a defendant
during any period in which the defendant is
out of the state following the commission of
an offense, has a rational basis, so as to pass
state constitutional muster under the Uniform
Operation Clause; ample grounds existed for
treating criminal defendants who are physically
absent from the state differently from those who
remained in the state. West's U.C.A. Const. Art.
1, § 24; West's U.C.A. § 76–1–304.



1 Cases that cite this headnote
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Justice LEE authored the opinion of the Court, in which Chief
Justice DURRANT, Associate Chief Justice NEHRING,
Justice DURHAM, and Justice PARRISH joined.



Opinion



Justice LEE, opinion of the Court:



¶ 1 Reinaldo Canton was arrested in Utah in April 2007
and indicted on federal charges of coercion and enticement
of a fifteen-year-old girl. Canton, a New Mexico resident,
was released and returned to New Mexico to await trial. He
remained there pending trial for over two years, though he
returned to Utah on a few occasions to attend proceedings
in federal court. After the federal charges were dismissed in
May 2009, Canton was charged by the State of Utah with
enticement of a minor under Utah Code section 76–4–401.



¶ 2 Canton moved to dismiss the charge based on the
applicable two-year statute of limitations. In so doing, he
disputed the applicability of our criminal tolling statute,
which tolls the limitations period while a *519  criminal
defendant is “out of the state.” See UTAH CODE § 76–
1–304(1). In Canton's view, this provision was inapplicable
because he was “legally present” in Utah during the course
of the federal court proceedings, in that he cooperated with
federal authorities and appeared in various proceedings in
the federal district court. Canton argued in the alternative
that application of the tolling provision violated the Uniform
Operation of Laws provision of the Utah Constitution. The
district court denied Canton's motion. Canton filed this
appeal.



¶ 3 We affirm. The criminal tolling statute applies to Canton
because its text leaves no room for his notion of “legal
presence.” And applying the statute to Canton does not run
afoul of the Uniform Operation Clause, as Canton fails to
show how any classification under the statute discriminates
against him in an impermissible manner.



I



¶ 4 In March 2007, Reinaldo Canton, a New Mexico resident,
began corresponding online with an undercover federal agent
posing as a fifteen-year-old girl. Canton engaged the agent
in sexually-explicit conversation and ultimately arranged to
meet the “girl” for sex at the Layton Hills Mall in Utah. When
Canton arrived at the mall on April 11, 2007, FBI agents and



representatives of the Utah Internet Crimes Against Children
Task Force arrested Canton. Soon thereafter, federal officials
charged Canton with coercion and enticement for illegal
sexual activity under 18 U.S.C. § 2422(b). On April 19, 2007,
a federal magistrate in Utah released Canton and allowed him
to return to New Mexico to await trial on the federal charges.



¶ 5 During the course of the next fifteen months, federal
officials in New Mexico monitored Canton and reported
to their counterparts in Utah. Canton cooperated with the
investigation against him and traveled several times from
New Mexico to Utah to attend proceedings in federal district
court. On July 29, 2008, Canton suffered an aortic dissection
(a tear in a large blood vessel branching off of the heart),
which required surgical intervention. Thereafter, Canton
claimed he was too ill to continue traveling to Utah and filed
a motion to dismiss based on his deteriorating health. The
federal court granted this motion without prejudice on May
14, 2009.



¶ 6 Less than two months later, on June 30, 2009, the State of
Utah charged Canton with enticement of a minor under Utah
Code section 76–4–401. The state charge was based on the
same 2007 conduct that led to the filing of federal charges.



¶ 7 Canton moved to dismiss under the two-year statute of
limitations applicable to the enticement charge, Utah Code
section 76–1–302. The district court denied the motion,
concluding that the limitations period had been tolled under
Utah Code section 76–1–304(1) because Canton had been
“out of the state” in New Mexico during the course of
the federal prosecution against him. In denying the motion,
the district court rejected Canton's assertion that his “legal
presence” in Utah foreclosed application of the tolling
provision. It also upheld the applicability of that provision
against Canton's challenge under the Uniform Operation
Clause of the Utah Constitution. Canton entered a conditional
guilty plea, reserving his right to challenge the application of
the tolling statute on appeal.



II



¶ 8 Canton contends that the district court erred in applying
our criminal tolling provision, which tolls the statute of
limitations while a criminal defendant is “out of the state,”
see UTAH CODE § 76–1–304(1). While Canton concedes
that he was in New Mexico during the course of the
federal prosecution, he offers two grounds for overcoming
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the tolling provision. He first asserts that the tolling statute
is inapplicable as long as a defendant maintains a “legal
presence” within the state. In the alternative, he argues that
application of the tolling provision violates the “uniform
operation” of laws provision in article I, section 24 of the Utah
Constitution.



¶ 9 Both points turn on questions of law, which we review
for correctness. See  *520  Manzanares v. Byington (In re
Adoption of Baby B.), 2012 UT 35, ¶ 41, 308 P.3d 382,
2012 WL 4486225. We reject both of Canton's arguments and
accordingly affirm.



A. Statutory Construction of “Out of the State”



¶ 10 Under our criminal tolling statute, “[t]he period of
limitation does not run against any defendant during any
period of time in which the defendant is out of the state
following the commission of an offense.” UTAH CODE §
76–1–304(1). The question before us concerns the meaning
of the phrase “out of the state.” Both sides agree that Canton
was physically “out of the state” (in New Mexico) for most
of the two years in which the limitations period is claimed to
have run. Yet they disagree about the significance of that fact.



¶ 11 For the State, Canton's physical presence in New Mexico
is dispositive, as it reads “out of the state” to refer to a
defendant's absence from the state's territorial boundaries.
Canton sees the matter differently. He interprets “out of the
state” to refer to a more abstract construct. In his view a person
is not “out of the state” if he is subject to its legal authority—
in the sense of cooperating with federal officials investigating
criminal charges in Utah and appearing at federal court
proceedings there. Thus, for Canton the notion of “out of
the state” refers not to the state's physical boundaries but its
sovereign power. For him a person is not “out of the state” if
he remains subject to its sovereign authority.



[1]  ¶ 12 We read the statute as the State does. We
interpret “out of the state” to focus on the question of
a person's physical presence within the state's territorial
boundaries. Thus, we reject Canton's abstract construct
of legal presence, both as a matter of (a) the “ordinary
meaning” of statutory language consisting of “common,
daily, nontechnical speech,” Olsen v. Eagle Mountain City,
2011 UT 10, ¶ 9, 248 P.3d 465 (internal quotation marks
omitted), and (b) under the possibility that the statute may



employ a “legal term of art ... with a settled meaning in the
law,” Hansen v. Hansen, 2012 UT 9, ¶ 19, 270 P.3d 531.



1. Ordinary Meaning of “Out of the State”



[2]  [3]  ¶ 13 In determining the ordinary meaning of
nontechnical terms of a statute, our “starting point” is the
dictionary. See Hi–County Prop. Rights Grp. v. Emmer,
2013 UT 33, ¶ 19, 304 P.3d 851. “A dictionary is useful in
cataloging a range of possible meanings that a statutory term
may bear.” Id. (citing HENRY M. HART, JR., ALBERT M.
SACKS, THE LEGAL PROCESS: BASIC PROBLEMS IN
THE MAKING AND APPLICATION OF LAW 1375–76
(William N. Eskridge, Jr. & Phillip P. Frickey eds., 1994)
[hereinafter HART & SACKS] ). “It provides ‘an historical
record, not necessarily all-inclusive, of the meanings which
words in fact have borne.’ ” Id. (quoting HART & SACKS,
at 1190). “Such a record, however, will often fail to dictate
‘what meaning a word must bear in a particular context.’
” Id. (quoting HART & SACKS, at 1190). “That question
will often require further refinement—of selecting the best
meaning among a range of options, based on other indicators
of meaning....” Id.



¶ 14 This is one of those cases where the dictionary fails to
dictate the meaning that the statutory terms “must bear” in
this context. The operative phrase has two component parts
—a function term (“out of”) and its object (“the state”). And
dictionary definitions of both sets of terms leave the statute
semantically open to both parties' interpretations.



¶ 15 The phrase “out of” is used “as a function word”
in a range of different senses. WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY 1603 (2002). One sense
“indicate[s] direction or movement from an enclosed space
to the outside,” or “direction, motion, or distance from a ...
starting point.” Id. To illustrate this meaning, the dictionary
lists examples of a child who “fell out of the crib,” a person
who “took his hands out of his pockets,” or one who “hit
the ball out of the park.” Id. This sense of “out of” seems
in line with the State's construction of the tolling statute.
It connotes relational movement from a certain baseline,
typically a physical one.



¶ 16 That said, this definition does not exclude the possibility
of a metaphysical “space” or “starting point” from which
*521  something moves “out of.” And some common uses



of the phrase unquestionably have an abstract referent. An
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argument can be “out of bounds” by dint of its exceeding the
governing rules of propriety and not any physical boundary,
just as a technical advancement can be “out of this world” in a
figurative sense without the assistance of space travel. So this
dictionary meaning of “out of” is itself insufficient to resolve
the interpretive question before us.



¶ 17 And the dictionary also includes another definition that
is more clearly in line with Canton's position. “Out of” is
also used “as a function word to indicate removal or situation
away from the effective action of some faculty or agency.”
Id. Here, moreover, the listed examples expressly encompass
“removal” from an abstract “faculty or agency,” as in “the
ships fled out of range,” “he was soon out of sight,” and “out
of hearing.” Id. Thus, the dictionary's range of meanings for
“out of” give no basis for limiting the statutory phrase to
either physical or abstract absence; both constructs fall within
standard dictionary definitions.



¶ 18 Dictionary definitions of “the state” are similarly
indeterminate. The referenced “state” could certainly be the
physical territory of the State of Utah, marked by its legal
borders. Id. at 2228 (defining “state” to include “a territory”
governed by a particular nation or sovereign). But the “state”
is also defined as an abstract authority—as in “the operations,
activities, or affairs of the government or ruling power of a
country: the sphere of administration and supreme political
power of a government,” or “the embodiment of the ethical
idea and the moral will of the community.” Id.



¶ 19 The State's notion of “out of the state” partakes of the first
definition listed above. A person can be said to be “out of the
state” in the sense of being physically outside of its territorial
boundaries. But the latter definitions are in line with Canton's
construction. A person could be said to be “out of the state” in
the sense of being removed from its political power or sphere
of influence.



¶ 20 Dictionaries are accordingly insufficient by themselves
to resolve the interpretive task before us. We must look
elsewhere to determine the ordinary meaning of the language
of the tolling statute. Specifically, we must look beyond the
dictionary definitions of the component terms of the statute
to consider the ordinary meaning of the complete statutory



phrase, “out of the state.” 1



[4]  ¶ 21 A first resort for selecting among a range of
meanings left open by the dictionary is the structure and
context of the statutory language. See Olsen, 2011 UT 10,



¶ 12, 248 P.3d 465. In Olsen we interpreted the terms
of Utah Code section 63G–7–202, a provision calling for
reimbursement of attorney fees incurred by a government
employee when the request is “filed in the manner” provided
in other sections of the code. Id. ¶ 6. We noted that
dictionary definitions of “manner” encompassed both of
the alternative constructions proffered by the parties—that
under “[c]ommon dictionary definitions of the term ‘manner’
arguably could encompass just the form of an employee's
written request,” or the term “could be construed ... to
encompass the timing requirements set forth in” the code.
Id. ¶ 12 (footnote omitted). Yet we explained that “[t]he fact
that the statutory language may be susceptible of multiple
meanings does not render it ambiguous,” as “ ‘all but one of
the meanings is ordinarily eliminated by context.’ ” Id. ¶ 13
(quoting *522  Deal v. United States, 508 U.S. 129, 131–32,
113 S.Ct. 1993, 124 L.Ed.2d 44 (1993)). And in Olsen we
found that one of the meanings of “manner” was eliminated
by the context of section 63G–7–202, as the latter notion
of “manner” could not be adopted “without undercutting the
express language” of the statute. Id. ¶ 18. So we adopted the
former notion of “manner” as the one “more consistent with
the language and structure of the statutory scheme.” Id.



¶ 22 Canton purports to find a parallel ground for his
construction of our criminal tolling statute. He insists that the
State's notion of physical presence “contradicts the legislative
purpose of the statute,” which in his view is to preserve the
“balance between an individual's interest in repose and the
State's interest in having sufficient time to build its case.”
And in light of his full cooperation with federal authorities
during the pendency of the federal case against him here,
Canton insists that the State's side of the ledger was a null
set, as the State had “sufficient time to investigate its case and
file charges, notwithstanding [his] absence from the state.”
Thus, Canton asks us to dismiss the State's construction
as incompatible with the purpose of the criminal tolling
provision as he sees it.



¶ 23 Canton's position falters in its premise. The tolling
statute, like most legislative enactments, is multi-dimensional
in its purpose. See VCS, Inc. v. Utah Cmty. Bank, 2012 UT 89,
¶ 20, 293 P.3d 290 (dismissing a legislative purpose argument
as a “vast oversimplification,” noting that “most legislation ...
is not aimed at advancing a single objective at the expense
of all others, but instead is a result of a legislative give-
and-take that balances multiple concerns” (internal quotation
marks omitted)). Undoubtedly it is aimed at balancing the
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concerns that Canton identifies. But it also implicates other



considerations, chief among them a concern for certainty. 2



[5]  ¶ 24 Certainty is at a premium in this area. The time-
preclusive effect of a statute of limitations is strong medicine.
It cuts off a presumptively viable claim on the sole basis of the
passage of time. Thus, our statute of limitations jurisprudence
is aimed not only at balancing repose on one hand and an
opportunity to prepare a case for filing on the other, but



also at fostering certainty and avoiding unfair surprise. 3



The tolling statute must also be understood to advance that
concern. And that concern is advanced by the State's objective
notion of physical presence—and undercut by Canton's more
abstract construct—in that the latter approach would require
subjective, case-by-case weighing of factors informing the
degree to which an individual may be “present” in the state in
the sense of being subject to its authority. For these and other



reasons, 4  we cannot properly reject the State's position—or
endorse Canton's—on the ground that only Canton's advances
the purpose of the criminal tolling statute.



¶ 25 We must accordingly look elsewhere to select from the
range of meanings left open by the dictionary. Here we can
do so by moving beyond the component terms of the statute
—“out of” and “state”—and considering the full phrase in its
entirety. See FCC v. AT&T, Inc., ––– U.S. ––––, 131 S.Ct.
1177, 1183, 179 L.Ed.2d 132 (2011) (noting *523  that “two
words together may assume a more particular meaning than
those words in isolation”).



¶ 26 Dictionaries typically define only individual words, not
extended phrases. So we cannot look up “out of the state”
in a dictionary. But that does not foreclose the possibility
of identifying its ordinary meaning. We can do so by
considering the way the full phrase is typically used in



common parlance. 5



¶ 27 Here that inquiry confirms the State's construction of the
tolling statute and rules out Canton's. When the phrase “out
of the state” is used in its full context, it refers to the physical



territory of a state, not its political power or influence. 6



So although Canton's construction is semantically plausible
based on dictionary definitions of “out of” and “the state,” it
cannot be reconciled with the uniform understanding of the
extended statutory phrase “out of the state.” That phrase is not
used in the way that Canton construes it, and we reject it on
that ground.



2. “Out of the State” as a Legal Term of Art?



[6]  ¶ 28 That leaves the question whether the tolling statute's
language may consist of a legal term of art. The legislature is
entitled to invoke specialized legal terms that carry an extra-
ordinary meaning. And when it does so we credit the legal
term of art, not the common understanding of the words. See
Hansen, 2012 UT 9, ¶ 19, 270 P.3d 531. Thus, “when a word
or phrase is ‘transplanted from another legal source, whether
the common law or other legislation, it brings the old soil with
it.’ ” Maxfield v. Herbert, 2012 UT 44, ¶ 31, 284 P.3d 647
(quoting Felix Frankfurter, Some Reflections on the Reading
of Statutes, 47 COLUM. L. REV. 527, 537 (1947)). Canton
reads the criminal tolling provision to incorporate a term of
art “transplant” from our caselaw. Citing cases decided under
our civil tolling statutes, Snyder v. Clune, 15 Utah 2d 254, 390
P.2d 915 (1964); Lund v. Hall, 938 P.2d 285 (Utah 1997), he
asserts that our law has adopted a principle of “legal” presence
for tolling purposes—a principle purportedly incorporated by
reference in the criminal tolling provision at issue here.



¶ 29 Canton reads too much into Snyder and Lund—and
not enough into the operative text of the criminal tolling
statute. Snyder, to be sure, interpreted the text of the civil
tolling provision in light of the “objective of the statute”—
of “prevent[ing] a defendant from depriving a plaintiff of
the opportunity of suing him by absenting himself from
the state during the period of limitation.” 390 P.2d at 916.
And in light of that purpose the Snyder court held that a
nonresident motorist defendant who had by law appointed the
Secretary of State as his agent for service of process was “not
‘absent’ from the state in the sense contemplated” by the civil
tolling statute. Id. (quoting the 1953 version of the *524
civil tolling provision, UTAH CODE § 78–12–35, in light of
the nonresident motorist act, UTAH CODE § 41–12–8); see
also Lund, 938 P.2d at 289 (interpreting the then-applicable
civil tolling statute, UTAH CODE § 78–12–35, in light of
the nonresident motor vehicle act, UTAH CODE 41–12a–
505). But Snyder and Lund do not evidence a firmly rooted,
omnibus notion of legal absence in our statute of limitations
jurisprudence. As we explained in Olseth v. Larson, 2007
UT 29, 158 P.3d 532, these cases are based on a narrow
construction of the unique terms of the civil tolling statute in
a narrow band of cases (under the Nonresident Motor Vehicle
Act). Id. ¶¶ 29–36.



¶ 30 Olseth considered a question certified to us by the Tenth
Circuit Court of Appeals: “Is the statute of limitations tolled
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under [the general civil tolling statute] when a person against
whom a claim has accrued has left the state of Utah and has no
agent within the state of Utah upon whom service of process
can be made instead, but the person is amenable to service
pursuant to Utah's long arm statute[?]” Id. ¶ 1. We held that
the statute was tolled, and in so doing rejected the invitation
to adopt a broad reading of Snyder and Lund.



¶ 31 Our Olseth opinion emphasized that Snyder and Lund
were driven by the terms of the Nonresident Motor Vehicle
Act—specifically, by the provision calling for appointment of
the Secretary of State as agent of a nonresident motorist for
service of process. Id. ¶¶ 29–36. Thus, in Olseth we explained
that “the defendants in th[o]se cases [were] not ‘absent’ from
the state because their agent [was] present and service [could]
be effected within the state.” Id. ¶ 29 (emphasis added). At
the same time, we declined to extend this principle to other
cases (not implicating the Nonresident Motor Vehicle Act).
For “cases not involving a statutorily appointed agent, or
not involving an agent within Utah,” we adopted a notion of
physical (not legal) presence; we held that “an out-of-state
defendant is deemed ‘absent’ from the state and the tolling
statute tolls the applicable statute of limitations.” Id.



¶ 32 Olseth thus disproves the term-of-art notion of legal
presence advocated by Canton. It indicates that we do not
have an omnibus rule tying tolling to a person's susceptibility
to service of process. And it also defeats Canton's position
in this case, as Canton does not and cannot contend that he
had an agent for service of process in Utah—only that he
was loosely subject to the authority of the State as evidenced
by his cooperation in the federal proceedings against him.
That is insufficient under our law, which leaves no room for
the construction that Canton attributes to the criminal tolling
provision.



B. Constitutionality of the Tolling Statute



¶ 33 Our only remaining task is to consider Canton's challenge
to the constitutionality of the tolling statute's application in
this case. His challenge arises under article I, section 24 of the
Utah Constitution, the Uniform Operation Clause.



¶ 34 That clause requires that “[a]ll laws of a general nature
shall have uniform operation.” UTAH CONST. art. I, § 24.
Historically, uniform operation provisions were understood
to be aimed not at legislative classification but at practical



operation. 7  Thus, at the time of the ratification of the Utah



Constitution, parallel provisions in other state constitutions
were not viewed as a limit on the sorts of classifications
that a legislative body could draw in the first instance, but
as a rule of uniformity in the actual application of such
classifications—requirement of consistency in application of
the law to those falling within the classifications adopted
by the legislature, or in other *525  words a prohibition on



special privileges or exemptions therefrom. 8



[7]  [8]  ¶ 35 The modern formulation of uniform operation
is different. It treats the requirement of uniform operation
as a state-law counterpart to the federal Equal Protection
Clause. Our cases articulate a three-step test for enforcing
this guarantee. First we assess “what classifications the statute
creates.” See State v. Angilau, 2011 UT 3, ¶ 21, 245 P.3d
745. We then assess “whether different classes ... are treated
disparately.” Id. (alteration in original) (internal quotation
marks omitted). And finally, “if there is disparate treatment
between classes,” we assess “whether the legislature had any
reasonable objective that warrants the disparity.” Id. (internal
quotation marks omitted).



¶ 36 This last step incorporates varying standards of scrutiny.
See State v. Robinson, 2011 UT 30, ¶ 22, 254 P.3d
183. Those standards recognize that most classifications
are presumptively permissible, and thus subject only to
“rational basis review.” Id. Our standards of scrutiny also
recognize, however, that other classifications are so generally
problematic (and so unlikely to be reasonable) that they
trigger heightened scrutiny. Id. (noting that discrimination
on the basis of a “suspect class” (e.g., race or gender)
triggers heightened scrutiny, as do classifications implicating



“fundamental right[s]”). 9



¶ 37 Canton presents no viable constitutional challenge to the
application of the tolling provision to this case. The historical
requirement of consistent application or enforcement (or its
concomitant bar on special privileges or exemptions) is not
at all implicated here, as Canton's gripe is that the statute
sweeps too broadly—in encompassing defendants who are
“out of the state” physically but still subject to its authority
(and thus purportedly outside the rational reach of the tolling
statute). That concern, in fact, runs precisely counter to that
of the historical domain of uniform operation, which was
to prescribe broad, uniform application across the entirety
of a legislative class, or in other words to foreclose special
privileges or exemptions from enforcement. And Canton's
claim is similarly deficient under the modem formulation of
uniform operation set forth in our caselaw, as he fails to attack
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the only classification drawn by the tolling statute (between
those who leave the state after committing a crime and
those who remain within it), and takes issue instead with the
statute's failure to draw additional or different classifications.



¶ 38 Canton's gripe is with the legislature's failure to sub-
classify—to draw further distinctions between compliant and
non-compliant out-of-state defendants. He asserts that these
two sub-classes are fundamentally different, and thus that it
is unconstitutional to treat them similarly.



[9]  ¶ 39 That is not a viable, standalone basis for a uniform
operation challenge. Our *526  uniform operation standards
are focused on examining the rationality of the classifications
that were made by the legislature. See Angilau, 2011 UT 3, ¶
21, 245 P.3d 745 (explaining that we begin by asking “what
classifications the statute creates”). And concerns of over-
inclusiveness, like the one raised by Canton, are relevant only
insofar as they bear on the question whether the classification



that was made clears the applicable standard of scrutiny. 10



Thus, even those litigants whose gripe is that the legislature
has impermissibly grouped them into a category with other
dissimilar individuals must demonstrate that the classification
that put them there fails constitutional muster. Canton fails to



do so, opting to question only what further sub-classifications
the legislature might have made.



[10]  [11]  ¶ 40 In any event, the viability of the
classification drawn by the legislature in the criminal tolling
statute is beyond reproach. The governing standard of review
is rational basis, as there is no suspect classification at work
and no apparent fundamental right. (Canton vaguely suggests
that the tolling statute bears on his right to travel, but fails
to identify any component of that right that is in any way
implicated, see State v. Chettero, 2013 UT 9, ¶ 15, 297
P.3d 582 (setting forth three components of the right), so
he fails to provide a basis for heightened scrutiny.) And the
rationality of the statute's classification is quite apparent. As
explained above, there are ample grounds for treating criminal
defendants who are physically absent from the state different
from those who remain here. Supra ¶ 24 n. 4. So the statute's
classification is rational and its application is accordingly
constitutional.



All Citations



308 P.3d 517, 739 Utah Adv. Rep. 11, 2013 UT 44



Footnotes
1 See John F. Manning, The Eleventh Amendment and the Reading of Precise Constitutional Texts, 113 Yale L.J. 1663,



1704 (2004) (“[O]ne can properly attribute to legislators the reasonable minimum intention ‘to say what one would
ordinarily be understood as saying, given the circumstances in which it is said.’ This principle, it should be noted, does
not direct interpreters to follow the literal or dictionary meaning of word or phrase. To the contrary, it demands careful
attention to the nuances and specialized connotations that speakers of the relevant language attach to particular words
and phrases in the context in which they are being used.” (internal quotation marks omitted)); Cabell v. Markham, 148
F.2d 737, 739 (2d Cir.1945) (L. Hand, J.) (“Of course it is true that the words used, even in their literal sense, are the
primary, and ordinarily the most reliable, source of interpreting the meaning of any writing: be it a statute, a contract, or
anything else. But it is one of the surest indexes of a mature and developed jurisprudence not to make a fortress out
of the dictionary....”).



2 See Jacobs v. Hafen, 917 P.2d 1078, 1081 (Utah 1996) (explaining that a statute of limitations “must be fixed so that
parties can order their affairs with predictability,” and that “parties need a time certain within which they can assert their
ownership rights”).



3 Id.; see also Johnson v. Nedeff, 192 W.Va. 260, 452 S.E.2d 63, 67–68 (1994) (rejecting a request to read an equitable
exception into a statute of limitations because “[d]efendants have a right to rely on the certainty the statute provides,
and adoption of the rule plaintiff urges would destroy that certainty,” which would be out of keeping with “the legislative
intent underlying such provisions”).



4 Canton's argument also fails even under the more narrow statutory purpose that he identifies. The State may have had
sufficient time to investigate and press charges during the pendency of the federal charges. But that does not exhaust its
legitimate law-enforcement interest in considering charges against an out-of-state defendant subject to pending federal
charges. State officials could rationally determine to await the outcome of the federal prosecution to decide whether
to pursue parallel state charges—as an out-of-state defendant could be seen as a lesser threat than an in-state one,
particularly in circumstances where the anticipated federal penalty might effectively vindicate the state's concerns for
protecting the interests of its citizens.
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5 See Carranza v. United States, 2011 UT 80, ¶ 24, 267 P.3d 912 (plurality opinion of Lee, J., joined by Durrant, J.)
(interpreting “minor child” in Utah Code section 78–11–6 to include a fetus based, in part, on the fact that “the term ‘child’
is used extensively in the popular press to refer to the unborn”); id. ¶ 35 (dissenting opinion of Nehring, J.) (asserting the
need for “caution against overreliance on dictionaries” and asserting that “since 1851, the term ‘minor child’ has appeared
in the pages of the [New York ] Times 2,866 times without ever referring to a fetus”); see also Muscarello v. United
States, 524 U.S. 125, 129, 118 S.Ct. 1911, 141 L.Ed.2d 111 (1998) (interpreting federal sentencing enhancement for
one who “carries a firearm” in relation to a drug trafficking crime, 18 U.S.C. § 924(c)(1), in light of results of online search
of “computerized newspaper databases,” which included “thousands of ... sentences” using the phrase to “convey the
meaning at issue here, i.e., the carrying of guns in a car”); United States v. Costello, 666 F.3d 1040, 1044 (7th Cir.2012)
(interpreting the crime of “habor[ing]” an illegal alien under 8 U.S.C. § 1324(a)(1)(A)(iii) in light of results of a Google
search of the term “harboring” in connection with terms like “fugitives” and “refugees,” and noting that the results show
that the word as “actually used” in this context “has a connotation ... of deliberately safeguarding members of a specified
group from the authorities”).



6 This conclusion is based on results of a Google News search, http:// news.google.com, considering 150 instances in
which the phrase “out of the state” was used in news stories published in May 2013—27 of which involved references
to the relationship between a person and the state. Not one of those 27 relevant references use “out of the state” in a
manner involving absence of a person from the legal authority or influence of a state. Every single one of them makes
unequivocal reference to the physical confines of a state.



7 See G. ALAN TARR, UNDERSTANDING STATE CONSTITUTIONS 197–99 (1998) (explaining that uniform operation
provisions were not understood historically as “miniature equal protection clauses” regulating legislative classifications,
but as protection against the “creation of special privileges or exemptions” in the operation or application of general
laws); ROBERT F. WILLIAMS, THE LAW OF AMERICAN STATE CONSTITUTIONS 209–13 (2009) (noting that uniform
operation clauses originally reflected an “opposition to favoritism and special treatment for the powerful,” and explaining
that “[a]lthough these provisions may seem to overlap somewhat with federal equal protection doctrine, closer scrutiny
reveals significant differences,” in that such state provisions do “not seek equal protection of the laws” but rather guard
against “discrimination in favor of a minority”).



8 See, e.g., People ex rel. Smith v. Judge of The Twelfth Dist., 17 Cal. 547, 554–56, 563 (1861) (upholding a law against
a challenge under a constitutional provision identical to Article I, Section 24 of the Utah Constitution even though that
law created a category of one, explaining that the “expression ... that ... laws of a general nature shall be uniform in their
operation ” only extended to “persons standing in the same category” (internal quotation marks omitted)); Driggs v. State,
52 Ohio St. 37, 38 N.E. 882, 884 (1894) (explaining, under Ohio's Uniform Operation Clause, that a law's “uniformity
consists in the fact that no person or thing of the description of any person or thing affected by it is exempt from its
operation,” since uniformity concerns the law's “operation upon the persons or things of any class upon whom or which
it purports to take effect” (internal quotation marks omitted)).



9 In formulating the applicable standards of scrutiny, our cases generally incorporate principles from the federal equal
protection regime, see, e.g., Blue Cross & Blue Shield of Utah v. State, 779 P.2d 634, 637 (Utah 1989), while reserving
the right to depart from those standards in an appropriate case in the future, see, e.g., State v. Drej, 2010 UT 35, ¶ 33,
233 P.3d 476. Yet our precedent to date has offered little basis or explanation for the extent of any difference between
the federal equal protection guarantee and the state requirement of uniform operation. And the parties herein have not
ventured anything along those lines in their briefs. So we have no occasion here to elaborate on any difference between
the federal equal protection and state uniform operation provisions. See State v. Arguelles, 2003 UT 1, ¶ 123 n. 26,
63 P.3d 731 (declining to break new constitutional ground on the issue of whether the “Utah Constitution requires the
exclusion of victim impact evidence” because the litigant did no more than “restate[ ] arguments” from an earlier case,
where the court had declined to consider the issue “because the briefs inadequately presented any arguments supporting
[the] assertion”).



10 As Canton indicates, our prior opinions have sometimes referred to the principle that “persons in different circumstances
should not be treated as if their circumstances were the same.” See Malan v. Lewis, 693 P.2d 661, 669 (Utah 1984);
see also Gallivan v. Walker, 2002 UT 89, ¶ 31, 54 P.3d 1069; Lee v. Gaufin, 867 P.2d 572, 577 (Utah 1993). But that
principle is merely reflective of the fact that over-inclusiveness considerations inform the determination whether particular
classifications clear the applicable standard of scrutiny. See, e.g., Lee, 867 P.2d at 577 n. 6 (invoking this principle
immediately before noting that “every legislative act is in one sense discriminatory” and explaining that a “classification is
never unreasonable or arbitrary in its inclusion or exclusion features so long as there is some basis for the differentiation
between classes ... included as compared to those excluded from its operation” (internal quotation marks omitted)).
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233 P.3d 476
Supreme Court of Utah.



STATE of Utah, Plaintiff and Appellee,
v.



Eryk DREJ, Defendant and Appellant.



No. 20080003.
|



May 14, 2010.



Synopsis
Background: Defendant was charged with murdering his
brother. The District Court, Provo County, Lynn W. Davis,
J., denied defendant's challenge to the constitutionality of
the special mitigation statute. Defendant filed petition for
interlocutory appeal.



Holdings: The Supreme Court, Durham, C.J., held that:



[1] special mitigation statute did not violate due process
provisions under state and federal constitutions;



[2] as an issue of first impression, special mitigation statute
did not violate separation of powers provision under state
constitution; and



[3] special mitigation statute did not violate uniform operation
of laws provision under the state constitution.



Affirmed and remanded.



West Headnotes (22)



[1] Criminal Law
Constitutional issues in general



The issue of whether a statute is constitutional
is a question of law, which the Supreme Court
reviews for correctness, giving no deference to
the trial court.



Cases that cite this headnote



[2] Constitutional Law



Presumptions and Construction as to
Constitutionality



Constitutional Law
Proof beyond a reasonable doubt



The Supreme Court presumes that legislation
being challenged is constitutional, and the Court
resolves any reasonable doubts in favor of
constitutionality.



Cases that cite this headnote



[3] Constitutional Law
Presumptions, inferences, and burden of



proof



Under the federal due process clause, the
legislature may assign the burden of proof for
an affirmative defense to a defendant so long as
the defense does not negate an element of the
offense; put another way, the state must shoulder
the burden of proof on all affirmative defenses
that act to negate an element of the charged
offense. U.S.C.A. Const.Amend. 14.



4 Cases that cite this headnote



[4] Criminal Law
Matters of defense and rebuttal in general



Rule governing burden of proof on affirmative
defenses demands that the state disprove all
affirmative defenses that have been properly
raised by a criminal defendant. West's U.C.A. §
76–1–502.



2 Cases that cite this headnote



[5] Criminal Law
States



It is for the legislature to define affirmative
defenses to crimes under the Utah Code.



Cases that cite this headnote



[6] Constitutional Law
Degree of proof;  reasonable doubt



Homicide
Validity
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Special mitigation was not an affirmative
defense to murder, and thus, requirement in
special mitigation statute for defendant to
prove special mitigation by a preponderance of
the evidence did not violate the due process
provisions of the state and federal constitutions;
plain language of statute left no doubt that
the legislature did not intend to enact special
mitigation as an affirmative defense, and special
mitigation was not the operational equivalent to
an affirmative defense, as elements of special
mitigation did not contravene or rebut any
of the statutory elements of murder. U.S.C.A.
Const.Amend. 14; West's U.C.A. Const. Art. 1, §
7; West's U.C.A. § 76–1–502, 76–5–205.5(5)(a).



3 Cases that cite this headnote



[7] Criminal Law
States



The legislature has wide latitude to recognize and
define the affirmative defenses applicable under
the Utah Code.



Cases that cite this headnote



[8] Constitutional Law
Constitutionality of Statutory Provisions



The legislature cannot avoid constitutional
requirements merely by adopting language that
belies a statute's actual function.



Cases that cite this headnote



[9] Constitutional Law
Degree of proof;  reasonable doubt



Homicide
Validity



Special mitigation was not a lesser included
offense of murder, as a means of establishing
manslaughter, such as to require the State
to prove each element of that crime by
proof beyond a reasonable doubt, and thus,
requirement in special mitigation statute for
murder defendant to prove special mitigation
by a preponderance of the evidence did not
violate the due process provisions of the state
and federal constitutions; because the legislature



did not define conduct included in the special
mitigation statute as an offense, there was no
such thing as “special mitigation manslaughter”
in the Utah Code. U.S.C.A. Const.Amend. 14;
West's U.C.A. Const. Art. 1, § 7; West's U.C.A.
§ 76–5–205.5(5)(a).



3 Cases that cite this headnote



[10] Criminal Law
States



Legislatures are free to declare what constitutes
an offense against society and to define the
elements that constitute such an offense.



2 Cases that cite this headnote



[11] Constitutional Law
Nature and scope in general



For purposes of analyzing the constitutionality
of a statutory scheme under the separation
of powers provision in the state constitution,
“substantive law” creates, defines and regulates
the rights and duties of the parties which may
give rise to a cause for action; generally, the
legislature has the authority to enact substantive
laws governing conduct within the state. West's
U.C.A. Const. Art. 5, § 1.



Cases that cite this headnote



[12] Constitutional Law
Nature and scope in general



For purposes of analyzing the constitutionality
of a statutory scheme under the separation
of powers provision in the state constitution,
“procedural law,” which is often labeled
adjective law, prescribes the practice and
procedure or the legal machinery by which the
substantive law is determined or made effective,
and is concerned solely with the judicial process;
the Supreme Court has the prerogative to adopt
rules for practice and procedure in all courts.
West's U.C.A. Const. Art. 5, § 1.



Cases that cite this headnote



[13] Constitutional Law





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOAMENDXIV&originatingDoc=I6edc07f05f6a11df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOAMENDXIV&originatingDoc=I6edc07f05f6a11df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S7&originatingDoc=I6edc07f05f6a11df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S7&originatingDoc=I6edc07f05f6a11df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-1-502&originatingDoc=I6edc07f05f6a11df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-5-205.5&originatingDoc=I6edc07f05f6a11df9988d233d23fe599&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_74740000f3a65


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I6edc07f05f6a11df9988d233d23fe599&headnoteId=202199296700620130206225635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/110k5/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I6edc07f05f6a11df9988d233d23fe599&headnoteId=202199296700720130206225635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92V(F)/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I6edc07f05f6a11df9988d233d23fe599&headnoteId=202199296700820130206225635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92k4694/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/203/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/203k523/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOAMENDXIV&originatingDoc=I6edc07f05f6a11df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S7&originatingDoc=I6edc07f05f6a11df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-5-205.5&originatingDoc=I6edc07f05f6a11df9988d233d23fe599&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_74740000f3a65


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-5-205.5&originatingDoc=I6edc07f05f6a11df9988d233d23fe599&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_74740000f3a65


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I6edc07f05f6a11df9988d233d23fe599&headnoteId=202199296700920130206225635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/110k5/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I6edc07f05f6a11df9988d233d23fe599&headnoteId=202199296701020130206225635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92k2340/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART5S1&originatingDoc=I6edc07f05f6a11df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART5S1&originatingDoc=I6edc07f05f6a11df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I6edc07f05f6a11df9988d233d23fe599&headnoteId=202199296701120130206225635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92k2450/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART5S1&originatingDoc=I6edc07f05f6a11df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I6edc07f05f6a11df9988d233d23fe599&headnoteId=202199296701220130206225635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I6edc07f05f6a11df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








State v. Drej, 233 P.3d 476 (2010)



656 Utah Adv. Rep. 31, 2010 UT 35



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3



Remedies and procedure in general



For purposes of determining whether statutory
scheme violates separation of powers doctrine on
ground that it is procedural rule, which should
normally be adopted by the Supreme Court,
statutes are purely procedural only where they
provide a different mode or form of procedure
for enforcing substantive rights. West's U.C.A.
Const. Art. 5, § 1.



Cases that cite this headnote



[14] Constitutional Law
Remedies and procedure in general



A procedural rule may be so intertwined with
a substantive right that the court must view
it as substantive, for purposes of determining
whether the provision violates separation of
powers principle that legislature generally enact
substantive laws and the Supreme Court adopt
rules of practice and procedure. West's U.C.A.
Const. Art. 5, § 1.



Cases that cite this headnote



[15] Constitutional Law
Criminal Law



Homicide
Validity



Statutes
Particular classes of statutes



Legislature did not violate the separation of
powers provision under state constitution when
it enacted the special mitigation statute by simple
majority, as opposed to the super-majority that
is required of amendments to rules of procedure
and evidence; procedural portion of the statute
that requires the defendant to prove special
mitigation by a preponderance of the evidence
is so inextricably connected with a substantive
right permitting a reduction of the level of a
murder conviction by one degree that it may not
be stripped away. West's U.C.A. Const. Art. 5, §
1; West's U.C.A. § 76–5–205.5(5)(a).



Cases that cite this headnote



[16] Courts



Construction of federal Constitution,
statutes, and treaties



Statutes
Uniformity of Operation



Even though the uniform operation of laws
provision in the state constitution is the state's
analogue to equal protection under federal
law, the state supreme court's construction and
application of the uniform operation of laws
provision are not controlled by the federal
courts' construction and application of the equal
protection clause; the uniform operation of
laws clause, however, is at least as exacting
as its federal counterpart, as it may in some
circumstances, be more rigorous than the
standard applied under the federal constitution.
U.S.C.A. Const.Amend. 14; West's U.C.A.
Const. Art. 1, § 24.



5 Cases that cite this headnote



[17] Statutes
Uniformity of Operation



The Supreme Court's construction and
application of the uniform operation of laws
provision in the state constitution demands more
than facial uniformity; the law's operation must
be uniform. West's U.C.A. Const. Art. 1, § 24.



1 Cases that cite this headnote



[18] Statutes
Uniformity of Operation



A law does not operate uniformly, as required by
the uniform operation of laws provision in the
state constitution, if persons similarly situated
are not treated similarly. West's U.C.A. Const.
Art. 1, § 24.



2 Cases that cite this headnote



[19] Statutes
Uniformity of Operation



In analyzing the constitutionality of a statutory
scheme under the uniform operation of laws
provisions in the state constitution, the Supreme
Court engages in a three-part inquiry: first, the
Court determines what, if any, classification
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is created under the statute; second, the Court
inquires into whether the classification imposes
on similarly situated persons disparate treatment;
and third, the Court analyzes the scheme to
determine if the legislature had any reasonable
objective that warrants the disparity. West's
U.C.A. Const. Art. 1, § 24.



5 Cases that cite this headnote



[20] Statutes
Uniformity of Operation



In analyzing whether a discriminatory
classification exists in a statutory scheme under
the “uniform operation of laws” provision
of State Constitution, the Supreme Court
must initially address two threshold issues by
determining (1) what, if any, classification
is created and (2) whether that classification
imposes on similarly situated persons disparate
treatment; without such a classification, the
statutory scheme and the uniform operation of
laws never intersect and there is no need to
further inquire into the permissibility of the
statute. West's U.C.A. Const. Art. 1, § 24.



5 Cases that cite this headnote



[21] Statutes
Uniformity of Operation



Under the uniform operations of laws provision
of the state constitution, “disparate treatment”
exists when the statutory scheme works a
discriminatory hardship on an identifiable group
of persons who were singled out for treatment
different from that to which other identifiable
groups were made subject. West's U.C.A. Const.
Art. 1, § 24.



1 Cases that cite this headnote



[22] Homicide
Validity



Statutes
Criminal justice



Defendant, who argued for special mitigation
on basis of mental illness, was not similarly
situated to a defendant who could argue the



affirmative defense of imperfect self-defense and
thus, different burden of proof under special
mitigation statute, in persuading trier of fact
to accept a theory of reduced culpability for
murder, did not violate the uniform operations
of laws provision of the state constitution; unlike
affirmative defense of imperfect self-defense,
special mitigation was not based on the objective
facts surrounding the defendant, but rather was
concerned entirely with what is going on in the
mind of the defendant and whether the delusion
in question would lead a person to act the way the
defendant did. West's U.C.A. Const. Art. 1, § 24.



5 Cases that cite this headnote



Attorneys and Law Firms



*479  Mark L. Shurtleff, Att'y Gen., Christine F. Soltis, Asst.
Att'y Gen., for plaintiff.



Thomas H. Means, Margaret P. Lindsay, Douglas J.
Thompson, Provo, for defendant.



DURHAM, Chief Justice:



INTRODUCTION



¶ 1 In response to a divided opinion by this court in which
we questioned but ultimately upheld the constitutionality of



the state's limited insanity defense, 1  the Utah Legislature
enacted a new method of mitigating criminal culpability
based on a defendant's mental illness called “special
mitigation.” In a narrow set of circumstances, special
mitigation allows mentally-ill defendants who acted under the
influence of a delusion, to reduce their criminal convictions
by one degree. Unlike a traditional insanity defense, special
mitigation cannot be used to eliminate criminal liability
entirely. In the decade since the Legislature's adoption of
special mitigation, the defendant in this case, Eryk Drej,
appears to be the first to address special mitigation; he
has challenged the constitutionality of the special mitigation
statute. He argues the statute is unconstitutional because
it places the burden of proving special mitigation on the
defendant, in violation of the due process clauses of the
state and federal constitutions. He also argues the statute was
enacted contrary to the state's separation of powers provision
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and that it violated equal protection under both the state and
federal constitutions.



¶ 2 Mr. Drej urges this court to hold the statute
unconstitutional but at the same time to preserve special
mitigation as an affirmative defense available to mentally-
ill defendants. He argues that we ought to preserve
special mitigation by severing the unconstitutional language
concerning the burden of proof from the statute. What would
be left, under Mr. Drej's theory of severability, is a statute that
permits a defendant to raise special mitigation but requires
the prosecution to disprove special mitigation beyond a
reasonable doubt.



BACKGROUND



¶ 3 Since this case reaches us on an interlocutory appeal, the
facts of Mr. Drej's alleged crime have yet to be adjudicated.
Mr. Drej is charged with the murder of his brother, Lucasz
Drej. Mr. Drej allegedly shot his brother twenty-two times
while Lucasz sat in his truck talking on a cell phone. After
emptying his weapon, Mr. Drej allegedly pulled Lucasz from
his vehicle and attempted to smash his skull with the butt of
a rifle. After two strikes with the weapon, Mr. Drej threw his
brother's body down an outside stairwell of the family home.
In the days that followed the killing, Utah County prosecutors
filed a single murder charge against Mr. Drej. In addition to
the single charge, prosecutors filed a notice that they intended
to seek an enhanced sentence based on Mr. Drej's use of a
dangerous weapon during the commission of a felony.



¶ 4 Within a month of the filing of the murder charge, Mr.
Drej's defense attorney called into question Mr. Drej's mental
health and competency to stand trial. Mr. Drej's confessed
reason for the killing, coupled with his bizarre conduct while
in jail, gave rise to the defense's inquiry into Mr. Drej's
competency. Mr. Drej reportedly told police that Lucasz was
“pimping” girls and then having them killed to sell their
“organs on the black market.” Lucasz, according to Mr. Drej's
confession, was the primary organizer of the prostitution ring
and associated killings and organ sales. The following facts
formed the basis for Mr. Drej's beliefs: Lucasz had two cell
phones, which he didn't always answer; Mr. Drej observed
women enter a nearby apartment but didn't see them leave;
and Mr. Drej had a “vision” that Lucasz intended to harm him.
Mr. Drej had also placed a number of drawings throughout the
family home that he believed would protect family members.
One picture was designed to be a warning to Lucasz. Mr. Drej



also engaged in extremely bizarre conduct while held in the
Utah County Jail.



*480  ¶ 5 The Fourth District Court found Mr. Drej
incompetent to stand trial. After five months at the Utah State
Hospital, the district court determined Mr. Drej had regained
his competency and was eligible to stand trial. As the parties
prepared for trial, Mr. Drej announced he intended to assert
three alternative defenses: (1) not guilty by reason of insanity;
(2) diminished mental capacity; and (3) special mitigation.



¶ 6 As the district court considered jury instructions
for the upcoming trial, Mr. Drej called into question
the constitutionality of the special mitigation statute. He
argued that the federal and state constitutions and the Utah
Code required a jury instruction that placed the burden of
disproving special mitigation beyond a reasonable doubt on
the prosecution. Mr. Drej based his argument primarily on a
legal theory that equated special mitigation to an affirmative
defense. Under this theory, Mr. Drej argued that the federal
and state constitutions and the Utah Code mandated that the
prosecution disprove the defense. The state responded by
arguing that the legislature intentionally placed the burden
of proving special mitigation on the defendant and that it
was constitutional to do so. The district court held that
special mitigation is not equivalent to an affirmative defense,
drawing a distinction between defenses that exculpate and
those that merely reduce the severity of punishment on the
basis of reduced moral culpability.



¶ 7 Mr. Drej filed a petition for interlocutory appeal with this
court, which we granted. He challenges the constitutionality
of the state's special mitigation statute under the Utah and
United States Constitutions. As he did in the district court, Mr.
Drej urges us to strike the purported unconstitutional portions
of the statute, leaving special mitigation in place but with the
burden of disproving the defense on the prosecution.



¶ 8 We have jurisdiction over this matter pursuant to Utah
Code section 78A–3–102(3)(h) (2008).



STANDARD OF REVIEW



[1]  [2]  ¶ 9 “ ‘The issue of whether a statute is constitutional
is a question of law, which we review for correctness, giving
no deference to the trial court.’ ” State v. Ross, 2007 UT 89, ¶
17, 174 P.3d 628 (quoting Wood v. Univ. of Utah Med. Ctr.,
2002 UT 134, ¶ 7, 67 P.3d 436). “Furthermore, we presume
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the legislation being challenged is constitutional, and we
resolve any reasonable doubts in favor of constitutionality.”
Wood, 2002 UT 134, ¶ 7, 67 P.3d 436.



ANALYSIS



¶ 10 Mr. Drej attacks the constitutionality of Utah's special
mitigation statute on three grounds. First, Mr. Drej argues
the statute violates the due process clauses of the Fourteenth
Amendment to the United States Constitution and art. I,
section 7 of the Utah Constitution. Mr. Drej's due process
claim is based on a premise that special mitigation is the legal
equivalent of an affirmative defense, which must require the
state to disprove the claim for special mitigation beyond a
reasonable doubt. Second, Mr. Drej claims the statute violates
the separation of powers clause of the Utah Constitution
because it constitutes a rule of procedure and was not
adopted by a super-majority vote of the Utah Legislature.
Finally, Mr. Drej alleges the statute violates the equal
protection provisions of the federal and state constitutions.
This argument is based on a theory that the special mitigation
provision imposes upon mentally-ill defendants a more
burdensome procedure to make out special mitigation than
that which is imposed upon non-mentally-ill defendants who
assert other affirmative defenses.



¶ 11 Mr. Drej's theories all stem from the allocation of the
burden of proof in the special mitigation statute. The statute
requires:



If the trier of fact finds the elements
of an offense as listed in Subsection
(5)(b) are proven beyond a reasonable
doubt, and also that the existence of
special mitigation under this section
is established by a preponderance of



the evidence, it shall return a verdict
on the reduced charge as provided in
Subsection 5(b).



Utah Code Ann. § 76–5–205.5(5)(a) (Supp.2009) (emphasis
added). Mr. Drej claims that assigning the burden of proof
to the *481  defendant is unconstitutional. We treat his
arguments in the order previously noted.



I. DUE PROCESS



¶ 12 In urging this court to invalidate the special mitigation
statute, Mr. Drej argues the statute is unconstitutional under
the due process provisions of the Utah and U.S. Constitutions.
In so doing, Mr. Drej presents two distinct arguments: first,
that special mitigation is an affirmative defense, which must
be disproved by the state; and alternatively, that special
mitigation violates due process because the statute is a means
of finding a defendant guilty of manslaughter, which the
state, not the defendant, must have the burden of proving. We
are persuaded by neither argument and conclude that special
mitigation does not violate federal or state law.



A. Mr. Drej's Affirmative Defense Theory



¶ 13 In arguing against the constitutionality of special
mitigation, Mr. Drej claims that special mitigation is an
affirmative defense and, as such, requires the state to shoulder
the associated burden of proof. Mr. Drej's argument is
predicated, in part, on a theory that the due process clauses of
the Utah and U.S. Constitutions require the state to disprove
all affirmative defenses. Because there appears to be some
confusion on the interplay between federal and state law on
this issue, we briefly discuss the burdens associated with
the affirmative defenses under federal and state law before
turning our attention to determine if special mitigation is an
affirmative defense that must be disproved by the state.



¶ 14 Under federal law, Mr. Drej's argument that the state
must disprove all affirmative defenses is clearly wrong. The
U.S. Supreme Court has interpreted the federal due process
clause to permit the state to shift the burden of proof to a
defendant on affirmative defenses that do not act to negate



an element of the charged offense. 2  Patterson v. New York,
432 U.S. 197, 206–07, 97 S.Ct. 2319, 53 L.Ed.2d 281 (1977)
(stating that an affirmative defense that “does not serve
to [negate] any facts of the crime which the State is to
prove in order to convict” is a “separate issue” that does
not come within the due process protections of the federal
constitution); see also United States v. Matthews, 545 F.3d
223, 227 (2d Cir.2008) (“Where no fundamental right is
at issue, there is no doubt that the legislature may assign
to defendants burdens of proof with regard to affirmative
defenses.”); United States v. Contreras, 536 F.3d 1167, 1173
(10th Cir.2008) (stating it is “constitutionally permissible for
a legislature to assign the burden of proof for an affirmative
defense to the defendant”). The Patterson rule is derived
largely from the basic constitutional principle that the state
must prove “every fact necessary to constitute the crime with
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which [the defendant] is charged.” In re Winship, 397 U.S.
358, 364, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970).



[3]  [4]  ¶ 15 Under the federal constitution, the legislature
may assign the burden of proof for an affirmative defense
to a defendant so long as the defense does not negate an
element of the offense. Put another way, the state must
shoulder the burden of proof on all affirmative defenses that
act to negate an element of the charged offense. While the
federal rule is unambiguous, it is equally evident that Utah
has developed a common law and statutory rule independent
of, and more protective than, that articulated in federal
jurisprudence arising from the due process clauses of the
U.S. Constitution. The Utah rule requires that the prosecution
“disprove the existence of affirmative defenses beyond a
reasonable doubt once the defendant has produced some
evidence of the defense.” *482  State v. Wood, 648 P.2d 71,
82 n. 7 (Utah 1982); see also State v. Low, 2008 UT 58, ¶
45, 192 P.3d 867 (stating the prosecution, not the defendant,
carries the burden of proving “the absence of an affirmative
defense once the defense is put into issue” (internal quotation
marks omitted)); State v. Swenson, 838 P.2d 1136, 1138
(Utah 1992) (noting “a long line of Utah cases [that] imposes
on the prosecution the burden to disprove the existence of
affirmative defenses beyond a reasonable doubt, once the
defendant has produced some evidence of the defense”); State
v. Vacos, 40 Utah 169, 120 P. 497, 502 (1911) (“[T]he duty
or burden is cast upon the defendant to produce or bring
forward the evidence in support of justification or excuse,
but he is not required to establish the justification or excuse
by a preponderance of the evidence before he is entitled to
avail himself of that defense. All that he is required to do is
to produce sufficient evidence of justification or excuse....”).
Additionally, the legislature has codified this rule. Utah Code
Ann. § 76–1–502 (2008) (requiring the state to negate a
defense “[b]y proof” when “[t]he defense is an affirmative
defense, and the defendant has presented evidence of such
affirmative defense”); see also id. § 76–1–504 (mandating
that the defendant present evidence of an affirmative defense
but not requiring the defendant to prove the defense).



¶ 16 Mr. Drej suggests that the Utah rule is a fundamental
protection found within art. I, section 7 of the Utah
Constitution or, alternatively, found within the protections
of the federal constitution. The Utah rule is plainly not
derived from federal law as it exceeds the scope of Supreme
Court precedent. Nor have we ever determined that our rule
is mandated by the state constitution. Although Mr. Drej
requests that we do so now, we are not required to reach



that question to resolve this case, and we decline to do so.
It is sufficient for this appeal to acknowledge that the rule
in Utah, originally founded in the common law and now
codified by the legislature, demands that the state disprove
all affirmative defenses that have been properly raised by a
criminal defendant.



¶ 17 Having clarified the law surrounding the burden of proof
on affirmative defenses under state and federal law, we now
turn to analyze the propriety of the legislature's decision to
place the burden of proving special mitigation on the criminal
defendant. To do so we must determine if special mitigation
is in fact an affirmative defense under Utah law that must be
disproved by the prosecution once appropriately raised by a
defendant.



[5]  ¶ 18 The legislature unquestionably has the exclusive
authority to define what acts constitute crimes and what the
elements of those crimes are. See Utah Code Ann. § 76–1–105
(2008) (abolishing all common law crimes and establishing
Utah's criminal law as statutorily based); State v. Miller, 2008
UT 61, ¶ 16, 193 P.3d 92 (“Utah's criminal law is statutory.”);
see also State v. Gallion, 572 P.2d 683, 688 (Utah 1977)
(“[T]he courts may not denounce and punish as crimes acts
and omissions not made punishable by statute, for it is a
legislative power to declare acts as crimes and to prescribe
proper penalties.” (emphasis added)); State v. Johnson, 44
Utah 18, 137 P. 632, 634 (1913) (“[W]e cannot, in the
absence of legislative enactment making such acts criminal
and punishable, denounce and punish them as crimes.”); 21
Am.Jur.2d Criminal Law § 3 (2008) (stating where states
have abolished common law crimes, “no act that is merely
immoral or reprehensible can be treated as a crime unless
made so by statute”). Moreover, it is for the legislature to
define affirmative defenses to crimes under the Utah Code.
See Miller, 2008 UT 61, ¶ 16, 193 P.3d 92 (demanding that
affirmative defenses arise from the Utah Code and relate to
the crime the defendant is charged under); State v. Gardiner,
814 P.2d 568, 574 (Utah 1991) (finding the legislature's
decision against codifying the “common law right to resist
an illegal search or arrest” “impliedly preclude[d]” the court
from recognizing such a defense). We have noted that the
courts of this state “are bound by the legislature's decision
to categorize” and define affirmative defenses. Low, 2008
UT 58, ¶ 24, 192 P.3d 867. Indeed, in Low we found that
we were bound to recognize extreme emotional distress
manslaughter and imperfect self-defense manslaughter as
affirmative *483  defenses after the legislature converted
them from lesser included offenses. Id.
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[6]  [7]  ¶ 19 The legislature has wide latitude to recognize
and define the affirmative defenses applicable under the
Utah Code. As a general matter, we rely on that legislative
categorization. The plain language of section 76–5–205.5
leaves no doubt that the legislature did not intend to
enact special mitigation as an affirmative defense. The
legislature labeled section 76–5–205.5 as special mitigation,
used that term throughout the statute, and never used the
term “affirmative defense,” or even “defense.” Additionally,
special mitigation is found in its own statutory section rather
than included with the affirmative defenses to murder found
in section 76–5–203.



[8]  ¶ 20 Mr. Drej, however, urges us to apply a functional
analysis by arguing that while the legislature did not
categorize special mitigation as an affirmative defense, it
is an operational equivalent to an affirmative defense. The
legislature cannot avoid constitutional requirements merely
by adopting language that belies a statute's actual function.
See State v. Palmer, 2009 UT 55, ¶ 12, 220 P.3d 1198 (stating
the labeling of elements as “sentencing factors” does not
relieve the state of its burden to prove those elements beyond
a reasonable doubt) (internal quotation marks omitted); see
also Ring v. Arizona, 536 U.S. 584, 602, 122 S.Ct. 2428,
153 L.Ed.2d 556 (2002) (“The dispositive question ... ‘is
one not of form, but of effect.’ ” (quoting Apprendi v. New
Jersey, 530 U.S. 466, 494, 120 S.Ct. 2348, 147 L.Ed.2d
435 (2000))). While we might be required to engage in a
functional analysis when faced with a claim that proof of an
element of the primary offense was at issue, we do not have
such a claim in this case. The elements of special mitigation
do not contravene or rebut any of the statutory elements
of murder. As was the case in Low, therefore, we rely on
the legislature's categorization and the plain language of the
statute itself to conclude that special mitigation is not an
affirmative defense. The legislature acted within its authority
in placing the burden of proof on the defendant to prove
special mitigation.



¶ 21 In enacting section 76–5–205.5, the legislature opted to
permit a narrow class of mentally-ill defendants to argue for
special mitigation in aggravated murder and murder cases. In
exchange for giving defendants the ability to argue for special
mitigation, the legislature elected to require the defendant to
prove special mitigation by a preponderance of the evidence.
As special mitigation is not a defense to the underlying
primary charge of murder, it cannot run afoul of the federal
constitution or state law.



B. Mr. Drej's Lesser Included Theory



[9]  ¶ 22 In the alternative to his claim that special mitigation
is an affirmative defense, Mr. Drej argues that special
mitigation is a lesser included offense of murder; namely a
means of establishing manslaughter. It is true that, if special
mitigation constituted the substantive crime of manslaughter,
the state could be required to prove each element of that crime
by proof beyond a reasonable doubt. In re Winship, 397 U.S.
at 364, 90 S.Ct. 1068; Utah Code Ann. § 76–1–501. In making
his argument, Mr. Drej directs us to our split decision in State
v. Herrera, 895 P.2d 359 (Utah 1995), for the theory that due
process does not allow the state to place the burden of proof
upon the defendant but that special mitigation does exactly
this. This is a reframing of Mr. Drej's affirmative defense
argument discussed above.



[10]  ¶ 23 Utah law is unambiguous when it comes to
establishing criminal offenses. “Legislatures are free to
‘declare what constitutes an offense against society and to
define the elements that constitute such an offense.’ ” State
v. Martinez, 2002 UT 80, ¶ 16, 52 P.3d 1276 (quoting United
States v. Ransom, 942 F.2d 775, 776 (10th Cir.1991)); see
also State v. Jeffries, 2009 UT 57, ¶ 13 n. 3, 217 P.3d 265
(“The job of the legislature is to define crimes, prescribe
penalties, and establish guidelines for prosecutors, judges,
and juries for enforcing the law.”); Palmer, 2009 UT 55,
¶ 13, 220 P.3d 1198 (“[I]t is the role of the legislature to
‘choose the elements that define their crimes.’ ” (quoting
*484  Jones v. United States, 526 U.S. 227, 241, 119 S.Ct.



1215, 143 L.Ed.2d 311 (1999))); Low, 2008 UT 58, ¶ 57, 192
P.3d 867 (holding that prosecutors are barred from charging
imperfect self-defense manslaughter or extreme emotional
distress manslaughter after the legislature converted the
substantive crimes into affirmative defenses). The legislature
has not defined the conduct included in the special mitigation
statute as an offense. There is no such thing as “special
mitigation manslaughter” in the Utah Code.



¶ 24 As special mitigation is not a substantive offense, the
requirement that the state must prove all elements of an
offense is not implicated. In sum, special mitigation does
not offend due process under either the Utah Constitution or
its federal counterpart because special mitigation is neither
an affirmative defense nor a substantive offense that the
defendant may be charged with. The district court correctly
rejected Mr. Drej's due process argument.
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II. SEPARATION OF POWERS



¶ 25 Article V, section 1 of the Utah Constitution describes the
three branches of Utah government and states that “no person
charged with the exercise of powers properly belonging
to one of these departments, shall exercise any functions
appertaining to either of the others, except in the cases
herein expressly directed or permitted.” The latter phrase of
this clause establishes that there may be exceptions to the
separation-of-powers doctrine, but any exception must be
found within the Utah Constitution. Utah Const. art. V, §
1. Art. VIII, section 4 (containing this court's rule making
authority) includes one such exception. This provision vests
the Utah Supreme Court with the authority to “adopt rules
of procedure and evidence to be used in the courts of the
state.” Utah Const. art. VIII, § 4. The legislature is permitted
to “amend the Rules of Procedure and Evidence adopted by
the Supreme Court upon a vote of two-thirds of all members
of both houses.” Id. (amendment added in 1984). Mr. Drej
argues that the special mitigation statute is a rule of procedure
and that it was not enacted by two-thirds of the House of



Representatives. 3



[11]  [12]  ¶ 26 The resolution of the separation-of-
powers argument depends on whether special mitigation is
a rule of procedure or creates a substantive right. Generally,
the legislature has the authority to enact substantive laws
governing conduct within the state. See Ryan v. Gold Cross
Servs., Inc., 903 P.2d 423, 425 (Utah 1995). The Supreme
Court, in contrast, has the “prerogative ... to adopt rules for
practice and procedure in all courts.” Brickyard Homeowners'



Ass'n Mgmt. Comm. v. Gibbons Realty Co., 668 P.2d 535, 539



(Utah 1983) (internal quotation marks omitted). 4  Substantive
law “creates, defines and regulates the rights and duties of the
parties ... which may give rise to a cause for action.” Petty v.
Clark, 113 Utah 205, 192 P.2d 589, 593 (1948). Procedural
law, which is often labeled adjective law, “prescribes the
practice and procedure or the legal machinery by which the
substantive law is determined or made effective.” Id. at 593–
94 (holding that a statute that alters the unanimity requirement
for jury trials is procedural).



[13]  ¶ 27 Statutes are “purely procedural only where they
provide a ‘different mode or form of procedure for enforcing
substantive rights.’ ” Brown & Root Indus. Serv. v. Indus.
Comm'n of Utah, 947 P.2d 671, 675 (Utah 1997) (quoting
*485  Washington Nat'l Ins. Co. v. Sherwood Assocs., 795



P.2d 665, 667 (Utah Ct.App.1990)). Procedural laws are
“concerned solely with the judicial processes.” Salt Lake
Child & Family Therapy Clinic, Inc. v. Frederick, 890 P.2d
1017, 1020 n. 3 (Utah 1995) (citing to cases where statutes
set out the standard of review in adjudicative proceedings,
collection of child support payments, and administrative
appeals are procedural, but also noting cases involving
statutes that affect the length of time a defendant may
withdraw a guilty plea and setting standards for contribution
between joint tortfeasors are not procedural).



¶ 28 Special mitigation allows some criminal defendants to
argue that they are less culpable for the taking of a life
by reason of certain kinds of mental illness. If a defendant
is found guilty of aggravated murder, murder, attempted
aggravated murder, or attempted murder the law permits
a reduction of the level of the conviction by one degree.
This is a substantive right. Without section 76–5–205.5, no
defendant could argue they should not be treated as harshly by
the law on the basis of a delusion that does not amount to legal
justification, as defined by the Utah Code. The statute plainly
creates and defines the right to present special mitigation to
a jury. The complicating factor, and the basis for Mr. Drej's
separation-of-powers argument, is subsection (5)(a), which
sets out the burdens of proof required by special mitigation.
Utah Code Ann. § 76–5–205.5(5)(a) (requiring the defendant
to show the “existence of special mitigation ... is established
by a preponderance of the evidence”). Mr. Drej argues that the
burden of proof component of the special mitigation statute
is the procedure the legal machinery uses to give effect to a
defendant's substantive right to plead special mitigation.



¶ 29 The interplay between the allocation of a burden of proof
and a distinction between procedural rules and substantive
rights is a question of first impression for this court. Other
state courts, as well as a number of federal courts, have
analyzed this question and have reached different outcomes.
Some states have held that assignment of a burden of proof
is a substantive right as a matter of law. See, e.g., State v.
Fletcher, 149 Ariz. 187, 717 P.2d 866, 871 (1986) (holding
that the “burden of proof is considered substantive” under the
Arizona law); In re Guardianship of Jeremiah T., 976 A.2d
955, 960–61 (Me.2009) (finding a change in burden of proof
is substantive under the common law). In contrast, a number
of jurisdictions have held that the assignment of a burden
of proof is always procedural. See, e.g., Shaps v. Provident
Life & Accident Ins. Co., 826 So.2d 250, 254 (Fla.2002)
(“[G]enerally in Florida the burden of proof is a procedural
issue.”); Sudwischer v. Estate of Hoffpauir, 705 So.2d 724,
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729 (La.1997) (“[A] statute changing a burden of proof is
procedural....”).



[14]  ¶ 30 Other courts have declined to create such bright
line rules. These jurisdictions opt to treat burdens of proof
as substantive when the rule “is inseparably connected with
the substantive rights of the parties.” In re Estate of Reardon,
25 A.D.2d 370, 269 N.Y.S.2d 635, 637 (1966). Likewise,
the U.S. Supreme Court drew on this connection linking
the substantive right and the procedural rule when it held
that Congress has the authority to “assign burdens of proof”
after creating “a statutory right.” N. Pipeline Constr. Co. v.
Marathon Pipe Line Co., 458 U.S. 50, 83, 102 S.Ct. 2858,
73 L.Ed.2d 598 (1982), superceded by statute, Bankruptcy
Amendments and Federal Judgeship Act of 1984, Pub.L. No.
98–353, 98 Stat. 333, as recognized in Things Remembered,
Inc. v. Petrarca, 516 U.S. 124, 132 n. 2, 116 S.Ct. 494, 133
L.Ed.2d 461 (1995) (Ginsburg, J., concurring). While the
Supreme Court's ruling is clear, it is derived from a reading
of the federal separation of powers provision. We are not
bound by this holding as Mr. Drej's separation-of-powers
argument is based exclusively on the Utah Constitution.
Nonetheless, the Supreme Court's statement in Marathon
Pipe Line regarding the interaction between the substantive
right created by the legislation and the procedural components
is instructive. For instance, the Court acknowledged that some
statutes “do, in a sense, affect the exercise of judicial power.”
Id. Generally, the influence on the judicial process will lead
to the conclusion that a statute is procedural. Provisions
that “create presumptions, or assign burdens of proof, or
prescribe remedies,” however, “are also *486  incidental to
Congress' power to define the right that it has created.” Id. In
other words, a procedural rule may be so intertwined with a
substantive right that the court must view it as substantive.



[15]  ¶ 31 We find merit in the model articulated by the
Supreme Court. There will be times when the legislature
enacts laws that confer substantive rights. At times, the
procedures attached to the substantive right cannot be stripped
away without leaving the right or duty created meaningless.
The burden of proof associated with special mitigation is one
of those instances. Utah's special mitigation statute creates
a substantive right, which the legislature generally has the
authority to enact. But the procedural portion of the statute
that requires the defendant to prove special mitigation by a
preponderance of the evidence is inextricably connected to
the right to plead special mitigation in the first place. Thus, the
legislature did not act contrary to Utah's separation of powers
provision when it enacted the special mitigation statute by



simple majority, as opposed to the super-majority that is
required of procedural rules.



III. EQUAL PROTECTION UNDER THE
FEDERAL AND STATE CONSTITUTIONS



¶ 32 Lastly, Mr. Drej argues that the special mitigation statute
violates the equal protection guarantee of the Fourteenth
Amendment and the uniform operation of laws provision of
the Utah Constitution. While known as the uniform operation
of laws provision, art. I, section 24 of the Utah Constitution
has long been considered the state's equal protection clause;
the two “ ‘embody the same general principle.’ ” Gallivan
v. Walker, 2002 UT 89, ¶ 31, 54 P.3d 1069 (quoting Malan
v. Lewis, 693 P.2d 661, 669 (Utah 1984)); see also Wood v.
Univ. of Utah Med. Ctr., 2002 UT 134, ¶ 33, 67 P.3d 436
(stating that the uniform operation of laws provision is Utah's
“analogue to the federal due process guarantee”); Blue Cross
& Blue Shield of Utah v. State Tax Comm'n, 779 P.2d 634, 637
(Utah 1989) (stating the provisions are substantially similar).
The provision provides that, “[a]ll laws of a general nature
shall have uniform operation.” Utah Const. art. I, § 24. The
equal protection clause found in the Fourteenth Amendment
of the U.S. Constitution prohibits the state from “deny[ing] to
any person within its jurisdiction the equal protection of the
laws.” U.S. Const. amend. XIV, § 1.



[16]  [17]  [18]  ¶ 33 Even though the uniform operation of
laws provision is the state's analogue to equal protection under
federal law, “our construction and application of Article I, §
24 are not controlled by the federal courts' construction and
application of the Equal Protection Clause.” Malan, 693 P.2d
at 670; see also Gallivan, 2002 UT 89, ¶ 33, 54 P.3d 1069.
The uniform operation of laws clause, however, is “at least
as exacting” as its federal counterpart. Gallivan, 2002 UT



89, ¶ 33, 54 P.3d 1069 (internal quotation marks omitted). 5



The Utah provision may, “ ‘in some circumstances, [be]
more rigorous than the standard applied under the federal
constitution.’ ” Id. (quoting Mountain Fuel Supply Co. v.
Salt Lake City Corp., 752 P.2d 884, 889 (Utah 1988); see
also Blue Cross & Blue Shield, 779 P.2d at 637 (stating the
guarantees under the Utah Constitution are not only as least
as vigorous but “probably more” protective than the federal
equal protection clause)). Indeed, the differing “language,”
“context,” and “jurisprudential considerations” found in and
surrounding the two provisions have led to differing legal
consequences. Malan, 693 P.2d at 670; Gallivan, 2002 UT
89, ¶ 33, 54 P.3d 1069. The most notable of these differing
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legal consequences is that article I, section 24 demands more
than facial uniformity; the law's operation must be uniform.
Gallivan, 2002 UT 89, ¶ 37, 54 P.3d 1069. “A law does
not operate uniformly if persons similarly situated are not
treated similarly.” *487  State v. Mohi, 901 P.2d 991, 997
(Utah 1995) (internal quotation marks and alteration omitted);
see also Blue Cross & Blue Shield, 779 P.2d at 637 (stating
the Utah provision restrains the legislature from “classifying
persons in such a manner that those who are similarly situated
with respect to the purpose of a law are treated differently by
that law”).



[19]  [20]  ¶ 34 In analyzing the constitutionality of
a statutory scheme under the uniform operation of laws
provisions we engage in a three-part inquiry. First, we
determine what, if any, classification is created under the
statute. State v. Schofield, 2002 UT 132, ¶ 12, 63 P.3d
667; see also Gallivan, 2002 UT 89, ¶ 43, 54 P.3d 1069.
Second, we inquire into whether the classification imposes
on similarly situated persons disparate treatment. Schofield,
2002 UT 132, ¶ 12, 63 P.3d 667. Finally, we analyze the
scheme to determine if “the legislature had any reasonable
objective that warrants the disparity.” Id. (internal quotation
marks omitted). The first two parts of this test are a threshold
inquiry as to whether a “discriminatory classification exists.”
Gallivan, 2002 UT 89, ¶¶ 44–46, 54 P.3d 1069. Without
such a classification, the statutory scheme and the uniform
operation of laws never intersect and there is no need to
further inquire into the permissibility of the statute. Id.; see
also Merrill, 2005 UT 34, ¶ 34, 114 P.3d 585 (stating “the
creation of classes and the discrimination among them is
inherent to all laws” but the law is unconstitutional only if
it is “unreasonable or arbitrary” (internal quotation marks
omitted)). The third element of Utah's uniform-operation-of-
law test, the analysis of the reasonable objectives underlying
the disparate treatment, follows one of two, three-part
inquiries. See Mohi, 901 P.2d at 995 (noting that we apply
either a “reasonable in relation” test or a “rationally related”
test); compare Gallivan, 2002 UT 89, ¶ 42, 54 P.3d 1069
(articulating the reasonable in relation test), with Blue Cross
& Blue Shield, 779 P.2d at 637 (describing the rationally
related test). Which analysis applies depends on the level



of scrutiny that must be applied to the statutory scheme. 6



However, given our holding that special mitigation does
not impose disparate treatment between classes of criminal
defendants, we do not need to engage in this final step of the
state's uniform-operation-of-laws analysis.



A. Classification Created



¶ 35 We turn to the plain language of the statutory scheme
to determine what classification is created by a legislative
enactment. See Mohi, 901 P.2d at 997. Section 76–5–205.5
plainly creates a classification that permits a limited number
of criminal defendants to argue that they are entitled to a
one-degree reduction in their conviction based on establishing
that a delusion led them to commit a criminal act. Utah
Code Ann. § 76–5–205.5 (Supp.2009). This classification
is a narrow one. The defendant must fall into a class
of defendants suffering from a statutorily defined mental
illness, and the defendant must act reasonably in light of the
delusion. See § 76–5–205.5(1)(a). The class is further limited
to defendants charged with aggravated murder, murder,
attempted aggravated murder, or attempted murder. Id. § 76–
5–205.5(5)(b).



B. Disparate Treatment of Delusional Defendants



[21]  ¶ 36 We have repeatedly noted that the legislature
“ ‘has considerable discretion *488  in the designation of
classifications.’ ” Malan, 693 P.2d at 671 (quoting State
Tax Comm'n v. Dep't of Finance, 576 P.2d 1297, 1298
(Utah 1978)). Our corresponding analysis is “ ‘whether
such classifications operate equally on all persons similarly
situated.’ ” Id. (quoting State Tax Comm'n, 576 P.2d at
1298). Disparate treatment exists when the statutory scheme
“work[s] a discriminatory hardship on an identifiable group
of persons who were singled out for treatment different
from that to which other identifiable groups were made
subject.” Merrill, 2005 UT 34, ¶ 38, 114 P.3d 585. Mr.
Drej argues that defendants who murder, or attempt to
murder, while acting under a delusion prompted by a mental
illness are treated disparately under the statute because other
defendants charged with murder do not face the same burden
of proof in persuading the trier of fact to accept a theory of
reduced culpability. Mr. Drej's argument is based entirely on
an analogy between special mitigation and the affirmative
defense of imperfect self-defense. Mr. Drej's argument is that
defendants who argue they are less culpable for a murder on
the basis of a delusion are similarly situated to those charged
with murder who mistakenly believe they are justified in
committing a murder, yet the former have a greater burden of
proving their claim.
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¶ 37 Mr. Drej points to a number of similarities linking
a defendant who pleads imperfect self-defense with one
who argues for special mitigation. For instance, in both
instances the defendant must have “cause[d] the death of
another or attempt[ed] to cause the death of another.”
Compare Utah Code Ann. § 76–5–203(4)(Supp.2009)
(using the terms “caused” and “attempted”) with id. §
76–5–205.5(1)(Supp.2009) (using the terms “causes” and
“attempts”). Both statutes require the defendant to argue the
actions came under a belief of legal justification. Compare
id. § 76–5–203(4) (requiring the defendant to act “under
a reasonable belief that the circumstances provided a legal
justification or excuse”) with § 76–5–205.5(1)(a)(ii)–(iii)
(requiring the defendant to act under delusional facts that
“would provide a legal justification” and that the defendant's
actions were “reasonable”). Finally, both allow a defendant to
argue for a one-degree reduction in criminal culpability. See
§§ 76–5–203(4)(c), 76–5–205.5(5)(b).



¶ 38 Mere commonality between two statutes is not always
sufficient to establish that a legislative classification treats
similarly situated persons disparately. See State v. Honie,
2002 UT 4, ¶ 24, 57 P.3d 977 (holding that persons
charged with aggravated murder and felony murder are
not similarly situated despite “common factors” overlapping
between the two offenses). Indeed, there are significant
differences that prevent us from holding that a defendant
arguing special mitigation is similarly situated, and thereby
treated disparately, to the defendant who pleads imperfect
self-defense. First, the trier of fact must consider a defendant's
imperfect self-defense argument when it evaluates the general
offense; the defense goes to the intent element of the crime.
Special mitigation is only evaluated after the trier of fact has
found the defendant guilty of the general charge, including
all of its intent elements. Second, defendants who act in a
delusional state due to mental illness are arguably different,
from a policy standpoint, from defendants who misperceive
the events surrounding their conduct. In the latter situation,
the trier of fact can undertake an objective assessment from
the perspective of the defendant and evaluate whether it was
reasonable for the defendant to act as he did. In contrast, the
trier of fact in a special mitigation case cannot so easily step
into the defendant's place and evaluate his actions. Special
mitigation is not based on the objective facts surrounding
the defendant, but rather is concerned entirely with what
is going on in the mind of the defendant and whether the
delusion in question would lead a person to act the way
the defendant did. Ultimately, the evidence and facts related



to the presence of special mitigation are entirely within the
knowledge, memory, and mental processes of the defendant.



[22]  ¶ 39 Given these distinctions, we conclude that a
defendant arguing for special mitigation on the basis of
mental illness is not similarly situated to a defendant who
argues the affirmative defense of imperfect self-defense.
They are both undoubtedly subclasses of criminal defendants
charged for *489  killing, or attempting to kill, another
person. But, as we previously have noted, the legislature
may treat subclasses of murder defendants differently without
imposing disparate treatment of similarly situated persons.
Moreover, the procedures and issues at stake in special
mitigation cases are distinct from those found in any
affirmative defenses of the Utah Code. Given that these
defendants are not similarly situated to defendants who plead
imperfect self-defense, we need not engage in an analysis
of whether the legislature had a reasonable objective in
treating them differently. Therefore, special mitigation is
constitutional under the uniform operations of laws provision
of the Utah Constitution.



CONCLUSION



¶ 40 In enacting the special mitigation statute, the legislature
elected to provide those mentally-ill defendants who act under
a delusion a method of reducing their culpability after the
state has established every element of the charged offense
beyond a reasonable doubt. The balance the legislature
has struck is permissible under both state and federal law.
First, the statutory scheme is lawful in light of due process
and independent state law because special mitigation is
neither an affirmative defense nor a substantive offense
that may be charged against a defendant. Second, the
special mitigation statute is constitutional under the state's
separation of powers provision because the burden of proof
provision is so connected to the substantive right to mitigation
created by the statute that it may not be stripped away.
It was constitutionally permissible for the legislature to
enact special mitigation by a simple majority vote. Finally,
special mitigation is constitutional under the state's uniform
operation of laws provision, and thereby lawful under the
less-rigorous standards of federal jurisprudence arising from
the equal protection clause, because the statute does not
impose disparate treatment on similarly situated persons.



¶ 41 We therefore affirm the decision of the district court and
remand the case for further proceedings.
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¶ 42 Associate Chief Justice DURRANT, Justice WILKINS,
Justice PARRISH, and Justice NEHRING concur in Chief
Justice DURHAM's opinion.



All Citations



233 P.3d 476, 656 Utah Adv. Rep. 31, 2010 UT 35



Footnotes
1 State v. Herrera, 895 P.2d 359 (Utah 1995).



2 In making his due process argument, Mr. Drej cites to the U.S. Supreme Court's decision in Mullaney v. Wilbur, 421
U.S. 684, 95 S.Ct. 1881, 44 L.Ed.2d 508 (1975), for the proposition that the state must disprove all affirmative defenses.
Mullaney was initially interpreted to stand for this broad proposition. See, e.g., Smart v. Leeke, 873 F.2d 1558, 1562 (4th
Cir.1989) (discussing attempts to interpret Mullaney ). But two years after the publication of Mullaney, the Supreme Court
expressly rejected this interpretation and declined to adopt the theory that “a [s]tate must disprove beyond a reasonable
doubt every fact constituting any and all affirmative defenses.” Patterson v. New York, 432 U.S. 197, 210, 215, 97 S.Ct.
2319, 53 L.Ed.2d 281 (1977) (emphasis added).



3 The Utah House of Representatives fell three votes short of approving the statute with a two-thirds majority vote. Utah
House Journal, 53rd Utah Leg., Gen. Sess., at 306–07 (February 4, 1999) (voting 47 in favor, 21 opposed, and 7 absent
while needing 50 affirmative votes to reach two-thirds). There is no similar problem with the vote in the Senate. Utah
Senate Journal, 53rd Utah Leg., Gen. Sess., 169 (January 26, 1999) (documenting that 26 of the 29 senators voted to
approve special mitigation).



4 In Brickyard Homeowners' Ass'n Management Committee v. Gibbons Realty Company, we described this court's authority
over rules of procedure as “exclusive.” 668 P.2d 535, 539 (Utah 1983). At the time, this court had exclusive oversight of
the rules of procedure governing the courts of Utah. An amendment in 1984 to art. VIII, section 4 of the Utah Constitution
eliminated the exclusivity of the court's control over rules of procedure and evidence. See Ryan v. Gold Cross Servs.,
903 P.2d 423, 425 (Utah 1995).



5 While Mr. Drej has alleged a constitutional defect under both the federal equal protection clause and the state's uniform
operation of laws provision, we need only evaluate special mitigation under the latter because the Utah provision is at
least as rigorous as the federal guarantee. See ABCO Enters. v. State Tax Comm'n, 2009 UT 36, ¶ 14, 211 P.3d 382;
Blue Cross & Blue Shield of Utah v. State Tax Comm'n, 779 P.2d 634, 637 (Utah 1989).



6 Mr. Drej has attempted to persuade us to apply the federal courts' model of heightened scrutiny to our analysis of the
uniform operation of laws. Indeed, equal protection jurisprudence under the federal law flows largely from the standard
of review assigned to the state action. See United States v. Virginia, 518 U.S. 515, 567, 116 S.Ct. 2264, 135 L.Ed.2d 735
(1996) (Scalia, J., dissenting). We have held, however, that arguments that this court should apply the federal court's
strict, intermediate, or rational basis scrutiny to our analysis under the uniform operations of laws provision of the Utah
Constitution is “unhelpful.” Gold Cross, 903 P.2d at 426. “Such language ... is not readily transposed to the balancing
test we apply under the uniform operation of laws provision....” Id. Rather than conforming to the federal rubric, we have
developed two levels of scrutiny for our analysis of the constitutionality of a statutory scheme under the uniform operation
of laws provision. We have also articulated a test to determine when to apply heightened scrutiny to our analysis. See
Gallivan v. Walker, 2002 UT 89, ¶ 40, 54 P.3d 1069. While we do not need to engage in this analysis in this appeal, we
remind parties that our analysis is distinct from that found within federal jurisprudence.
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707 P.2d 650
Supreme Court of Utah.



STATE of Utah, Plaintiff and Respondent,
v.



Steven Charles LEONARD,
Defendant and Appellant.



No. 18350.
|



Sept. 27, 1985.



Defendant was convicted in the Third District Court, Salt
Lake County, Jay E. Banks, J., of theft of services, and
he appealed. The Supreme Court, Stewart, J., held that: (1)
refusal to allow defense counsel to withdraw as counsel prior
to trial on charge of theft of services operated to deprive
defendant of value of untainted testimony favorable to his
defense and was reversible error; (2) implied promise to
pay and subsequent failure to pay for lodging and services
at motel, standing alone, were legally insufficient to show
elements of deception required for offense of theft of services;
and (3) limitations imposed upon defense counsel's cross-
examination of prosecution witness as to why he had initially
intended to refuse to testify, and information pertaining to
grant of immunity, improperly restricted defendant's right of
cross-examination.



Reversed and remanded.



West Headnotes (14)



[1] Attorney and Client
Acting in different capacities;  counsel as



witness



Application of rule governing the calling of an
attorney as a witness on behalf of his client [Code
of Prof.Resp., DR5–102(A)] does not depend
on whether an attorney will be called but rather
on whether the attorney ought to be called as a
witness in the underlying action.



1 Cases that cite this headnote



[2] Attorney and Client



Acting in different capacities;  counsel as
witness



There is no distinction to be made between a
witness in the case in chief and a rebuttal witness
in applying the rule [Code of Prof.Resp., DR5–
102(A)] regarding the calling of an attorney as a
witness on behalf of his client.



1 Cases that cite this headnote



[3] Criminal Law
Counsel for Accused



Criminal Law
Withdrawal by Counsel



Refusal to allow defense counsel to withdraw
as counsel prior to trial on charge of theft of
services operated to deprive defendant of value
of untainted testimony favorable to his defense
and, as such, was reversible error; matter as to
which counsel could testify related to whether
counsel had been told by defendant's companion
that he had initially promised both defendant and
hotel personnel that he would pay for services
which were subject of prosecution and, as such,
related to a matter which was admissible on
defendant's behalf both for truth of assertion
and for impeachment purposes. U.C.A.1953,76–
6–409; U.S.C.A. Const.Amend. 5; Code of
Prof.Resp., DR5–102(A).



1 Cases that cite this headnote



[4] Larceny
Intent



Fraudulent intent is the gravamen of the offense
of theft of services. U.C.A.1953, 76–6–401(5)
(e), 76–6–409, 76–6–409(3); Const. Art. 1, § 16.



2 Cases that cite this headnote



[5] Larceny
Existence at time of taking



A person who in good faith accepts the benefit
of services for which he plans to pay later cannot
be convicted of theft of services even though he
subsequently does not recompense the provider
of the services. U.C.A.1953, 76–6–401(5)(e),
76–6–409, 76–6–409(3); Const. Art. 1, § 16.
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Cases that cite this headnote



[6] Larceny
Trick or Device



Implied promise to pay and subsequent failure to
pay for lodging and services at motel, standing
alone, were legally insufficient to show elements
of deception required for offense of theft of
services. U.C.A.1953, 76–6–401(5)(e), 76–6–
409, 76–6–409(3); Const. Art. 1, § 16.



Cases that cite this headnote



[7] Larceny
Nature and elements in general



Larceny
Instructions



Evidence that establishes no more than a breach
of an express or implied contract is not sufficient
to prove crime of theft of services, and a jury
should be so instructed. U.C.A.1953, 76–6–
401(5)(e), 76–6–409, 76–6–409(3); Const. Art.
1, § 16.



Cases that cite this headnote



[8] Witnesses
Inquiry as to particular acts or facts tending



to show interest or bias



Refusal to allow defense counsel to cross-
examine prosecution witness to obtain
information as to why he had initially intended
to refuse to testify, and information pertaining
to grant of immunity, improperly restricted
defendant's right of cross-examination; witness
was said to have previously told defense
counsel that he promised both defendant and
hotel personnel that he would pay for services
which were subject of alleged theft and, by
placing limitations on defense counsel's cross-
examination of witness as to why he had changed
his testimony, trial court unduly restricted cross-
examination of witness for bias, especially
considering that witness may have been either
an accomplice or otherwise indictable for same
offense. U.S.C.A. Const.Amend. 6.



2 Cases that cite this headnote



[9] Witnesses
Cross-Examination to Show Interest or Bias



Right to test the believability of a witness on
cross-examination includes the right to show
a witness's possible bias or interest. U.S.C.A.
Const.Amend. 6.



Cases that cite this headnote



[10] Witnesses
Cross-Examination to Show Interest or Bias



Exposure of a witness' motivation in testifying
is a proper and important function of
constitutionally protected right of cross-
examination. U.S.C.A. Const.Amend. 6.



Cases that cite this headnote



[11] Witnesses
Questions on Cross-Examination



Witnesses
Repetition of questions and questions



calling for repetition of answers



A trial court has discretion to limit cross-
examination of a witness to preclude repetitive
and unduly harassing interrogation, or to
preserve a witness' constitutional immunity from
self-incrimination, but it must not so limit the
defendant as to preclude him from fulfilling
the designated purpose of cross-examination of
exposing bias and purging testimony of intended
or unintended error. U.S.C.A. Const.Amend. 6.



4 Cases that cite this headnote



[12] Witnesses
Interest as Ground of Impeachment in



General



Full exposure of a witness' bias or prejudice is
essential if a jury is to be able to fully assess the
existence and extent of the witness' bias.



1 Cases that cite this headnote
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[13] Witnesses
Inquiry as to particular acts or facts tending



to show interest or bias



Mere knowledge that a witness has been granted
immunity does not provide the jury with
sufficient knowledge to assess a witness' bias.



Cases that cite this headnote



[14] Witnesses
Inquiry as to particular acts or facts tending



to show interest or bias



Assessment of a witness' bias requires fuller
inquiry into the terms and conditions of the
grant of immunity and a full explication where
necessary as to why witness would not have
testified without the grant of immunity.



Cases that cite this headnote



Attorneys and Law Firms



*651  Jo Carol Nesset-Sale, Salt Lake City, for defendant
and appellant.



*652  David L. Wilkinson, Atty. Gen., J. Stephen Mikita,
Asst. Atty. Gen., Salt Lake City, for plaintiff and respondent.



Opinion



STEWART, Justice.



The defendant, Steven Charles Leonard, appeals from his jury
conviction of theft of services having a value of more than
$250 but not more than $1,000, a third degree felony. He
argues that: (1) the evidence was insufficient to support the
verdict; (2) the trial judge refused to allow defense counsel
to withdraw as counsel prior to trial, even though it appeared
that it would be necessary that she testify as a witness on
the defendant's behalf; and (3) the defendant's counsel was
denied effective cross-examination of the defendant's hostile
witness. We reverse and remand.



On February 10, 1981, the defendant checked into the Tri-
Arc Travel Lodge in Salt Lake City. He signed the guest
registration card using his own name, an acquaintance's phone
number, and the address which appeared on his driver's



license but which was not his then current address. He paid
for the first nights lodging in cash. On February 11, 1981, he
again paid his full hotel bill in cash. After the payment on
the 11th, no more payments were made. By February 14th,
the accumulated bill for the defendant's room was over $100.
When the defendant did not respond to the hotel's requests for
him to contact the desk to pay the accumulated bill, his hotel
room was locked.



On February 15th, the defendant and another male, James
Borland, reported to the front desk supervisor that they were
locked out of their room. The defendant explained that he
had been stranded in Park City. He promised to pay the
outstanding $352.40 owed on the hotel and restaurant bills
that were in his name the following day when he could go to
his credit union for the necessary money. The defendant was
let back into his room.



The following day the resident hotel manager called the
defendant's room. The person who answered the phone
responded to the defendant's name and promised to pay the
bill. Instead, the defendant and Borland vacated the room. The
defendant was arrested shortly thereafter and charged with
theft of services.



Before trial, the defendant's counsel, Jo Carol Nesset-Sale,
an attorney in the legal defender's office, advised the trial
court that she would have to testify on behalf of her client.
It appeared that Borland would assert the privilege against
self-incrimination and not testify in favor of the defendant as
originally expected; she thought that it would be necessary
to testify to statements made to her by Borland pertaining
to defendant's asserted innocence. Nesset-Sale moved for a
mistrial after the jury was sworn but before any evidence
was adduced so that she could withdraw from the case. The
trial judge ruled that Nesset-Sale should continue to represent
defendant until she actually testified, when the court would
appoint co-counsel to examine Nesset-Sale and argue her
credibility to the jury.



At trial the defendant's witness, James Borland, invoked his
Fifth Amendment rights when questioned concerning his
participation in renting and using the hotel room. However,
after the prosecution offered Borland limited immunity from
prosecution for the crimes of theft by deception and theft of
services at the Tri-Arc, Borland took the stand and testified
that he had told the defendant he would help him pay the bill,
but that he had not told the hotel staff he would pay the bill.
On cross examination, he admitted telling Nesset-Sale that he
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had promised someone on the hotel staff that he would pay
the hotel bill, but claimed that he made the statements only
because of his friendship with the defendant.



To impeach Borland's testimony and to provide substantive
evidence that it was Borland who had promised to pay,
Nesset-Sale testified that Borland had told her that he had
talked to the hotel staff and had promised to pay the bill.



I.



The defendant contends that the trial judge committed
reversible error in denying *653  defendant's motion to allow
his counsel, Nessett-Sale, to withdraw from the case when it
became apparent that she would be obliged to testify on her
client's behalf.



[1]  [2]  Disciplinary Rule 5–102(A) of the Revised Rules
of Professional Conduct of the Utah State Bar, provides:



If, after undertaking employment in
contemplated or pending litigation, a
lawyer learns or it is obvious that
he or a lawyer in his firm ought to
be called as a witness on behalf of
his client, he shall withdraw from the
conduct of the trial and his firm, if
any, shall not continue representation
in the trial, except that he may
continue the representation and he or
a lawyer in his firm may testify in the
circumstances enumerated in DR 5–



101(B)(1) through (4). 1



“[A]pplication of this rule does not depend on whether an
attorney will be called but rather, as the Code provides, on
whether he ‘ought to be called as a witness' in the underlying
action.” Groper v. Taff, 717 F.2d 1415, 1418 (D.C.Cir.1983)
(per curiam); J.P. Foley & Co. v. Vanderbilt, 523 F.2d 1357,
1359 (2d Cir.1975); SMI Industries Canada Ltd. v. Caelter
Industries, 586 F.Supp. 808, 817 (N.D.N.Y.1984); Norman
Norell, Inc. v. Federated Department Stores, 450 F.Supp.
127, 129 (S.D.N.Y.1978). There is no distinction to be made
between a witness in the case-in-chief and a rebuttal witness.
Eurocom, SA v. Mahoney, Cohen & Co., 522 F.Supp. 1179,
1181 (S.D.N.Y.1981).



Defendant's attorney, Nesset-Sale acted appropriately and
timely in seeking to withdraw when it appeared that she
might have to testify and when she later moved for a mistrial.
By these actions she sought to avoid committing an ethical
violation and prejudicing her client's case by subjecting her
own testimony on a critical issue in the case to an attack for
bias. When the trial judge refused to allow her to withdraw,
she had no alternative but to continue as counsel for her client,
and to testify as a witness for the defendant.



An attorney's breach of a State Bar disciplinary rule in
connection with the trial of a case, whether voluntary or
compelled, does not necessarily establish grounds for a
reversal. The Code of Professional Responsiblity does not
delineate rules of evidence and procedure; it only states
standards to govern an attorney's conduct. See Rosen v. NLRB,
735 F.2d 564, 575 (D.C.Cir.1984); J.P. Foley & Co. v.
Vanderbilt, 523 F.2d 1357, 1359–60 (2d Cir.1975) (Gurfein,
J., concurring).



The great weight of authority, however, is that it is error
for counsel to continue representation where he or she is
or ought to be a witness with respect to issues that are not
incidental or insignificant. It is widely recognized that the
credibility of an attorney who acts as a witness in his client's
case, as well as his effectiveness as an attorney in that case,
may be seriously compromised. See, e.g., Rosen v. NLRB,
735 F.2d 564, 575 (D.C.Cir.1984); Groper v. Taff, 717 F.2d
1415, 1418 (D.C.Cir.1983); United Pacific Insurance Co. v.
Zardenetta, Tex.App., 661 S.W.2d 244, 247–48 (1983). “It
has been suggested that once [counsel] becomes a witness
his personal credibility is placed at issue before the jury
and this may lessen his effectiveness as an advocate. It has
also been indicated that his involvement as a witness for his
client causes him to be more easily subject to impeachment
for interest and thus lessens his effectiveness as a witness.”
Commonwealth v. Floyd, 494 Pa. 537, 431 A.2d 984, 989
(1981) (citations omitted). See also Poteat, Disqualification
of Counsel under the Advocate-Witness Rule: Fair or Futile?,
48 U.Cinn.L.Rev. 794, 797–98 (1979).



Experience teaches that the roles of advocate and witness
should be separated. If an attorney attempts to combine
the two roles, he is likely to be less effective in each
role. “That counsel should avoid appearing both as advocate
and witness except under special circumstances is beyond
question.”  United States v. Morris, 714 F.2d 669, 671 (7th
Cir.1983). Utah Ethical Consideration 5–9 of the Revised
Code of *654  Professional Responsibility embodies the
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above considerations: “If a lawyer is both counsel and
witness, he becomes more easily impeachable for interest
and thus may be a less effective witness.” Bias of a witness,
whether actual or assumed, on a key point has a high potential
for prejudicing a jury's assessment of a witness' credibility.



This Court has repeatedly recognized the critical effect that
a fact finder's perception of a witness' bias may have on
the outcome of a case. See, e.g., State v. Chesnut, Utah,
621 P.2d 1228, 1233 (1980); State v. Maestas, Utah, 564
P.2d 1386, 1388 (1977). Nesset-Sale's testimony was not on
a collateral issue; the testimony was critical to the jury's
decision in this case. Her testimony, under our rules of
evidence, was admissible both for the truth of the assertions
and for impeachment purposes. Whether or not Borland had
initially promised both the defendant and the hotel personnel
that he would pay for the hotel room was important to
the defendant's theory of the case. Had the jury believed
Nesset-Sale's testimony, the jury may not have convicted the
defendant or it may have convicted of a lesser crime.



[3]  Under some circumstances the refusal to grant an
attorney's motion to withdraw as counsel might not be
reversible error, but where, as here, the testimony was
important to the defendant's case, the refusal was not
harmless error. When counsel makes a timely and good faith
application to withdraw because of the need to preserve
important evidence and not just to obtain some tactical
advantage, a motion to withdraw should be granted. In sum,
because Nesset-Sale was required to act for the defendant
both as counsel and as a witness, the defendant was deprived
of the value of untainted testimony favorable to his defense
and of the services of an attorney who had not been
compromised by acting both as attorney and witness.



II.



We turn next to the defendant's claim that the evidence was
insufficient to support the conviction. The defendant was
convicted of obtaining services by deception in violation of
U.C.A., 1953, § 76–6–409. Section 76–6–409 provides: “(1)
A person commits theft if he obtains services which he knows
are available only for compensation by deception, threat,
force, or any other means designed to avoid the due payment



therefore.” 2



[4]  [5]  Fraudulent intent is the gravamen of the offense
of theft of services. Without proof of a criminal state of



mind, the law would imprison people for mere failure to pay
a debt, a practice not sanctioned in this or any other state
of this nation. Utah Const. Article I, Section 16. See, e.g.,
R.B. Cottonreeder v. State, Ala.Crim.App., 389 So.2d 1169,
1173 (1980); Johnson v. State, 159 Ga.App. 497, 283 S.E.2d
711, 713 (1981); State v. Harris, 6 Kan.App.2d 721, 633
P.2d 1171, 1173–74 (1981); Butts v. Commonwealth, Ky.,
581 S.W.2d 565, 567 (1979); People v. Astor, 269 App.Div.
250, 55 N.Y.S.2d 283, 284 (1945); State v. Barbee, 187 N.C.
703, 122 S.E. 753 (1924). See also 43A C.J.S. Inns, Hotels,
and Eating Places § 12 at 813 (1978). The rule is that a
person who in good faith accepts the benefit of services for
which he plans to pay later cannot be convicted of theft even
though he subsequently does not recompense the provider of
services. The remedy in such a case is a civil suit for breach
of contract. Obviously, however, a defendant's denial of a
fraudulent intent at the time of receiving the services is not
binding. As is often the case, circumstantial evidence may
speak louder than words.



[6]  The defendant made an implied promise to pay for the
lodging and services provided for the nights of February 12th,
13th, and 14th. However, the implied promise to pay and
the subsequent failure *655  to pay the bill, standing alone,
are legally insufficient to show the elements of deception
required by Utah law. U.C.A., 1953, § 76–6–401(5)(e)
provides that deception occurs when a person:



Promises performance that is likely
to affect the judgment of another in
the transaction, which performance
the actor does not intend to perform
or knows will not be performed;
provided, however, that failure to
perform the promise in issue without
other evidence of intent or knowledge
is not sufficient proof that the actor



did not intend to perform or knew the
promise would not be performed.



(Emphasis added.) This statute requires that the prosecution
prove fraudulent intent by more than just a mere failure to
pay. Some additional evidence is required to sustain a finding
of fraudulent intent. In short, a conviction cannot be sustained
merely on proof that a person acquired lodging and failed to
pay for it.



[7]  Numerous types of circumstantial evidence may show
fraudulent intent. For example, circumstantial evidence that
a defendant had no money and no prospect of acquiring
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sufficient money when it was time to pay might be sufficient,
as would express false promises, or deception as to the
identity of the renter. However, evidence that establishes no
more than a breach of an express or implied contract is not
sufficient to prove the crime of theft of services, and a jury



should be so instructed. 3



Clearly, the defendant did not commit theft of the hotel
services for the nights of February 10th and 11th. He paid
the charges for those days. The defendant's conduct on
February 15th, and possibly the 16th might, however, be
found criminally culpable on retrial of this matter. It is on this
point that Nesset-Sale's testimony may prove critical.



III.



The final issue raised by the defendant is whether
the defendant's Sixth Amendment confrontation right
was abridged by the trial judge's limitations on the
cross-examination of Borland by Nesset-Sale. The Sixth
Amendment guarantees a criminal defendant the right to
confront and cross-examine adverse witnesses. “Cross-
examination is the principal means by which the believability
of a witness and the truth of his testimony are tested.”  Davis
v. Alaska, 415 U.S. 308, 316, 94 S.Ct. 1105, 1110, 39 L.Ed.2d
347 (1974). The record shows that Borland had previously
told Nesset-Sale that he promised both the defendant and
the hotel personnel he would pay the hotel charges. When
Borland changed his testimony to say that it was not he
who promised a hotel employee that he would pay, he
attributed the change to a falling out with the defendant.
However, Nesset-Sale established on cross-examination that
Borland was reluctant to be a witness and that he testified
for the prosecution because he had been granted immunity.
Nesset-Sale's efforts to obtain from Borland a reason why
he had initially intended to refuse to testify, and information
pertaining to the grant of immunity, were cut off by the trial
judge who repeatedly sustained objections to such questions.



[8]  [9]  [10]  We believe that those rulings improperly
restricted the defendant's right of cross examination. “There
are few subjects, perhaps, upon which [the Supreme
*656  Court] and other courts have been more nearly



unanimous than in their expressions of belief that the right
of confrontation and cross-examination is an essential and
fundamental requirement for the kind of fair trial which is this
country's constitutional goal.” Pointer v. Texas, 380 U.S. 400,
405, 85 S.Ct. 1065, 1068, 13 L.Ed.2d 923 (1965). The right



to test the believability of a witness on cross-examination
includes the right to show a witness' possible bias or interest.
The exposure of a witness' motivation in testifying is a proper
and important function of the constitutionally protected right
of cross-examination. Greene v. McElroy, 360 U.S. 474, 496,
79 S.Ct. 1400, 1413, 3 L.Ed.2d 1377 (1959).



[11]  [12]  The trial judge, of course, has discretion to
limit cross-examination “to preclude repetitive and unduly
harassing interrogation,” Davis v. Alaska, 415 U.S. at 316,
94 S.Ct. at 1110, or to preserve a witness' constitutional
immunity from self-incrimination. Id. at 320, 94 S.Ct. at 1112.
However, the scope of cross-examination as to credibility is
and must be broad if it is to fulfill its designated purpose
of exposing bias and purging testimony of intended or
unintended error. Full exposure of a witness' bias or prejudice
is essential if a jury is to be able to fully assess the existence
and extent of the witness' bias. Stevens v. Bordenkircher, 746
F.2d 342, 347 (6th Cir.1984); United States v. Bleckner, 601
F.2d 382, 385 (9th Cir.1979).



Because cross-examination for bias is “so vital a
constitutional right,” Davis v. Alaska, 415 U.S. at 320, 94
S.Ct. at 1112, and was unduly restricted in this case, we
hold that the trial court erred in limiting the defendant's
cross-examination of Borland. The defendant had a right
to put before the jury the reasons why Borland had
changed his testimony, why he initially refused to testify,
and any differences that might have existed between his
initial statements to the police regarding the crime and his
trial testimony after immunity was granted. Of particular
significance to this line of inquiry was the information
concerning the terms and conditions surrounding the grant of
immunity to Borland. Inquiry into such matters is particularly
important where Borland may have been either an accomplice
or otherwise indictable for the same offense. See United
States v. Tracey, 675 F.2d 433, 438 (1st Cir.1982).



[13]  [14]  The granting of immunity often raises serious
problems as to the credibility of a witness. Hoover v. State of
Maryland, 714 F.2d 301, 305 (4th Cir.1983), makes clear that
mere knowledge that a witness has been granted immunity
does not provide the jury with sufficient knowledge to assess
a witness' bias. “The likelihood that a prosecution witness is
shading or even contriving testimony adverse to the defendant
reasonably can be viewed as directly correlated with the
perceived value of such testimony to the witness.” Id. at 305.
Assessment of a witness' bias therefore requires fuller inquiry
into the terms and conditions of the grant of immunity and a
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full explication where necessary as to why a witness would
not have testified without the grant of immunity.



Reversed and remanded for a new trial.



HALL, C.J., and HOWE, DURHAM and ZIMMERMAN,
JJ., concur.



All Citations



707 P.2d 650



Footnotes
1 None of the exceptions in DR 5–101(B)(1) through (4) apply here.



2 By statute, “services” is defined to include use of hotel and restaurant facilities. § 76–6–409(3).



3 Failure to pay raises a presumption of fraudulent intent in some jurisdictions. See Haw.Rev.Stat. § 708–830(4)
(Supp.1984); Ill.Ann.Stat. ch. 71 § 4b (Smith-Hurd 1959); Iowa Code § 714.1(3) (1983); Neb.Rev.Stat. § 28–515 (1979);
N.D.Cent. Code § 12.1–23–03 (1976); Or.Rev.Stat. § 164.125(3) (1983); Pa.Stat.Ann. tit. 18, § 3926(a)(3) (Purdon
1983); Tex. Penal Code Ann. § 31.04(b)(1) (Vernon Supp.1985). See also Prowell v. State,  Tex.Crim.App., 541 S.W.2d
432 (1976), applying the presumption in a theft of services case. A presumption of fraudulent intent is also included
in the Model Penal Code's theft of services provision, § 223.7(1), “[w]here compensation for service is ordinarily paid
immediately upon the rendering of such service, as in the case of hotels and restaurants....” Whether a presumption of
fraudulent intent would pass constitutional muster is an issue we do not address. See generally Sandstrom v. Montana,
442 U.S. 510, 99 S.Ct. 2450, 61 L.Ed.2d 39 (1979).



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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 Superseded by Statute/Rule as Stated in Patel v. Sumani Corp., Inc.,



N.D.Ala., May 27, 1987



104 S.Ct. 2803
Supreme Court of the United States



SURE–TAN, INC. and Surak
Leather Company, Petitioners



v.
NATIONAL LABOR RELATIONS BOARD.



No. 82-945.
|



Argued Dec. 6, 1983.
|



Decided June 25, 1984.



The National Labor Relations Board found that petitioners
engaged in unfair labor practice by reporting to the
Immigration and Naturalization Service certain employees
known to be undocumented aliens in retaliation for their
engaging in union activities, thereby causing their immediate
departure from the United States and issued a remedial order.
The Court of Appeals for the Seventh Circuit, 672 F.2d 592,
fully agreed that petitioners had violated the Act but modified
Board's remedial order in several significant respects. A
petition for rehearing with suggestion for rehearing was
subsequently denied, 677 F.2d 584. Petitioners then sought
writ of certiorari. The Supreme Court, Justice O'Connor,
held that: (1) petitioners committed an unfair labor practice
by reporting their undocumented alien employees to INS
in retaliation for participating in union activities, and (2)
by directing National Labor Relations Board to impose a
minimum back pay award without regard to employees' actual
economic losses or legal availability for work, Court of
Appeals exceeded its limited authority under National Labor
Relations Act.



Affirmed in part and reversed and remanded instructions in
part.



Justice Brennan filed opinion concurring in part and
dissenting in part in which Justice Marshall, Justice
Blackmun and Justice Stevens joined.



Justice Powell filed opinion concurring in part and dissenting
in part in which Justice Rehnquist joined.



West Headnotes (6)



[1] Labor and Employment
Unfair practices of employer in general



National Labor Relations Act applies to unfair
labor practices committed against undocumented
aliens. National Labor Relations Act, § 2(3), as
amended, 29 U.S.C.A. § 152(3).



35 Cases that cite this headnote



[2] Labor and Employment
Particular acts of employer in general



Petitioners committed an unfair labor practice by
reporting their undocumented alien employees
to INS in retaliation for participating in union
activities. National Labor Relations Act, § 8(a)
(3), as amended, 29 U.S.C.A. § 158(a)(3).



49 Cases that cite this headnote



[3] Action
Statutory rights of action



Private persons have no judicially cognizable
interest in procuring enforcements of the
immigration laws by the Immigration and
Naturalization Service.



16 Cases that cite this headnote



[4] Labor and Employment
Scope of inquiry in general



Although Courts of Appeals have power under
National Labor Relations Act to make and enter
a decree modifying and enforcing as so modified
the orders of the National Labor Relations
Board, they should not substitute their judgment
for that of Board in determining how best to
undo effects of unfair labor practices. National
Labor Relations Act, § 10(e, f), as amended, 29
U.S.C.A. § 160(e, f).



42 Cases that cite this headnote



[5] Labor and Employment
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Modification of order



By directing National Labor Relations Board,
which found that employers engaged in unfair
labor practice by reporting to INS certain
employees known to be undocumented aliens in
retaliation for their engaging in union activities
thereby causing their immediate departure
from United States, to impose a minimum
back pay award without regard to employees'
actual economic losses or legal availability
for work, Court of Appeals exceeded its
limited authority under National Labor Relations
Act; furthermore, Court of Appeals similarly
exceeded its limited authority of judicial review
by modifying Board's order so as to require
employers to draft reinstatement offers in
Spanish and to ensure verification or receipts
since both requirements represented the type
of informed judgment which called for Board's
superior expertise and long experience in
handling specific details of remedial relief.
National Labor Relations Act, § 10(c), as
amended, 29 U.S.C.A. § 160(c).



228 Cases that cite this headnote



[6] Labor and Employment
Reinstatement and Back Pay Orders



Back pay remedy must be sufficiently tailored
to expunge only the actual, and not merely
speculative, consequences of unfair labor
practices. National Labor Relations Act, § 10(c),
as amended, 29 U.S.C.A. § 160(c).



58 Cases that cite this headnote



Syllabus a1



A certain union was elected as the collective-bargaining
representative of employees of petitioners, two small firms
that constitute a single integrated employer for purposes
of the National Labor Relations Act (NLRA). Petitioners
then filed objections to the election with the National Labor
Relations Board (Board), asserting that six of the seven
eligible voters were illegal aliens. After being notified that
their objections were overruled, petitioners' president sent a



letter to the Immigration and Naturalization Service (INS)
asking that it check into the status of a number of petitioners'
employees. As a result of the INS's investigation, five
employees voluntarily left the country to avoid deportation.
Subsequently, the Board held that petitioners had committed
an unfair labor practice, in violation of § 8(a)(3) of the NLRA,
by reporting their employees, known to be undocumented
aliens, to the INS in retaliation for the employees' union
activities. Concluding that petitioners' conduct constituted a
“constructive discharge” of the employees, the Board entered
a cease-and-desist order, and directed the “conventional
remedy of reinstatement with backpay,” thereby leaving
until subsequent compliance proceedings the determination
whether the employees had in fact been available for work
so as not to toll petitioners' backpay liability. On appeal,
the Court of Appeals enforced the Board's order as modified
by the court to require that petitioners' reinstatement offers
to the employees be left open for a period of four years
to allow them a reasonable time to make arrangements for
legal reentry, and that the offers be written in Spanish and
delivered so as to allow for verification of receipt. Although
recognizing that the employees would not be entitled to
backpay for the period when they were not legally entitled
to be present and employed in the United States, the court
decided that it would serve the NLRA's policies to set a
minimum amount of backpay that petitioners must pay in
any event, and suggested that the Board consider whether six
months' backpay would be an appropriate amount. The Board
accepted the suggestion, and its final order approved by the
court included the minimum award of six months' backpay.



*884  Held:



1. The Board's interpretation of the NLRA as applying
to unfair labor practices committed against undocumented
aliens is reasonable and thus will be upheld. Pp. 2808–2810.



(a) The NLRA's terms—defining “employee” to include
“any employee,” and not listing undocumented aliens among
the few groups of specifically exempted workers—fully
support the Board's interpretation. Similarly, extending the
NLRA's coverage to undocumented aliens is consistent with
its purpose of encouraging and protecting the collective-
bargaining process. Pp. 2808–2809.



(b) There is no conflict between application of the NLRA to
undocumented aliens and the mandate of the Immigration and
Nationality Act (INA), which does not make the employment
relationship between an employer and an undocumented
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alien unlawful. Enforcement of the NLRA with respect to
undocumented alien employees is compatible with the INA's
purpose in restricting **2805  immigration so as to preserve
jobs for American workers, since if there is no advantage
as to wages and employment conditions in preferring illegal
alien workers, any incentive for employers to hire illegal
aliens is lessened. In turn, if the demand for undocumented
aliens declines, there may then be fewer incentives for aliens
themselves to enter in violation of the federal immigration
laws. Pp. 2809–2810.



2. The Court of Appeals properly held that petitioners
committed an unfair labor practice under § 8(a)(3) of the
NLRA by constructively discharging their undocumented
alien employees through reporting the employees to the INS
in retaliation for participating in union activities. There is
no merit in petitioners' contention that although they acted
with “anti-union animus,” nevertheless their conduct did not
force the undocumented alien workers' departure from the
country, and that the employees' status as illegal aliens instead
was the “proximate cause” of their departure. The evidence
showed that the letter of petitioners' president to the INS
was the sole cause of the investigation that resulted in the
employees' departure, and that the president foresaw precisely
this result. Although the reporting of any violation of the
criminal laws ordinarily should be encouraged, not penalized,
the Board's view that § 8(a)(3) is violated only when the
evidence establishes that the reporting of the presence of an
illegal alien employee is in retaliation for the employee's
protected union activity, is consistent with the policies of both
the INA and the NLRA. Nor is there merit in petitioners' claim
that their request for enforcement of the federal immigration
laws was an aspect of their First Amendment right “to petition
the Government for a redress of grievances” and therefore
could not be burdened under the guise of enforcing the
NLRA. Bill Johnson's Restaurants, Inc. v. NLRB, 461 U.S.
731, 103 S.Ct. 2161, 76 L.Ed.2d 277, distinguished. Pp.
2810–2812.



*885  3. The Court of Appeals erred in its modification of
the Board's remedial order. Pp. 2812–2816.



(a) By directing the Board to impose a minimum backpay
award without regard to the employees' actual economic
losses or legal availability for work, the court exceeded
its limited authority of review under the NLRA, and also
effectively compelled the Board to take action that does
not lie within the Board's powers. A backpay remedy
must be tailored to expunge only actual, not speculative,



consequences of an unfair labor practice. The probable
unavailability of the Act's more effective remedies in light
of the practical workings of the immigration laws cannot
justify the judicial arrogation of remedial authority not fairly
encompassed within the NLRA. Pp. 2812–2815.



(b) The Court of Appeals also exceeded its limited authority
of judicial review by modifying the Board's order so as
to require petitioners to draft the reinstatement offers in
Spanish and to ensure verification of receipt. Such matters
call for the Board's superior expertise and long experience in
handling specific details of remedial relief, and if the court
believed that the Board had erred in failing to impose such
requirements, the appropriate course was to remand to the
Board for reconsideration. The court's requirement that the
reinstatement offers be held open for four years is vulnerable
to similar attack. Pp. 2815–2816.



672 F.2d 592, affirmed in part, reversed in part, and
remanded.



Attorneys and Law Firms



Michael R. Flaherty argued the cause for petitioners. With
him on the briefs were John A. McDonald and Robert A.
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Edwin S. Kneedler argued the cause for respondent. With
him on the brief were Solicitor General Lee, Deputy Solicitor
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for the American Federation of Labor and Congress of
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and George Kaufmann; for the Asian American Legal
Defense and Education Fund et al. by Kenneth Kimerling; for
the California Agricultural Labor Relations Board by Manuel



M. Medeiros, Nancy C. Smith, and Daniel G. Stone; for
the California Rural Legal Assistance Foundation by Mary
K. Gillespie; for the Mexican American Legal Defense and
Education Fund et al. by Peter R. Taft, Allen M. Katz, Joaquin
G. Avila, John E. Huerta, and Morris J. Baller; and for the
United Farm Workers of America, AFL-CIO, by Carlos M.
Alcala and Ira L. Gottlieb.
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*886  Justice O'CONNOR delivered the opinion of the
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At issue in this case are several questions arising from the
application of the National Labor Relations Act (NLRA or
Act) to an employer's treatment of its undocumented **2806
alien employees. We first determine whether the National
Labor Relations Board (NLRB or Board) may properly
find that an employer engages in an unfair labor practice
by reporting to the Immigration and Naturalization Service
(INS) certain employees known to be undocumented aliens
in retaliation for their engaging in union activity, thereby
causing their immediate departure from the United States.
We then address the validity of the Board's remedial order as
modified by the Court of Appeals.



I



Petitioners are two small leather processing firms located in
Chicago that, for purposes of the Act, constitute a single
integrated employer. In July 1976, a union organization drive
was begun. Eight employees signed cards authorizing the
Chicago Leather Workers Union, Local 431, Amalgamated
Meatcutters and Butcher Workmen of North America
(Union), to act as their collective-bargaining representative.
Of the 11 employees then employed by petitioners, most
were Mexican nationals present illegally in the United States
without visas or immigration papers authorizing them to
work. The Union ultimately prevailed in a Board election
conducted on December 10, 1976.



Two hours after the election, petitioners' president, John
Surak, addressed a group of employees, including some of
the undocumented aliens involved in this case. He asked the
*887  employees why they had voted for the Union and



cursed them for doing so. He then inquired as to whether
they had valid immigration papers. Many of the employees
indicated that they did not.



Petitioners filed with the Board objections to the election,
arguing that six of the seven eligible voters were illegal aliens.
Surak executed an accompanying affidavit which stated that
he had known about the employees' illegal presence in this
country for several months prior to the election. On January
19, 1977, the Board's Acting Regional Director notified
petitioners that their objections were overruled and that
the Union would be certified as the employees' collective-
bargaining representative. The next day, Surak sent a letter
to the INS asking that the agency check into the status
of a number of petitioners' employees as soon as possible.
In response to the letter, INS agents visited petitioners'
premises on February 18, 1977, to investigate the immigration



status of all Spanish-speaking employees. The INS agents
discovered that five employees were living and working
illegally in the United States and arrested them. Later that day,
each employee executed an INS form, acknowledging illegal
presence in the country and accepting INS's grant of voluntary
departure as a substitute for deportation. By the end of the
day, all five employees were on a bus ultimately bound for
Mexico.



On February 22 and March 23, 1977, the Board's Acting
Regional Director issued complaints alleging that petitioners
had committed various unfair labor practices. On March 29,
1977, petitioners sent letters to the five employees who had
returned to Mexico offering to reinstate them, provided that
doing so would not subject Sure–Tan to any violations of
United States immigration laws. The offers were to remain
open until May 1, 1977.



The unfair labor practice charges were heard by an
Administrative Law Judge (ALJ), whose findings and
conclusions as to the merits of the complaints were affirmed
and adopted by *888  the Board. Specifically, the Board
affirmed the ALJ's conclusion that petitioners had violated



§§ 8(a)(1) and (3) 1  by requesting the INS to investigate
**2807  the status of their Mexican employees “solely



because the employees supported the Union” and “with full
knowledge that the employees in question had no papers or
work permits.” Sure–Tan, Inc., 234 N.L.R.B. 1187 (1978).
The Board, therefore, agreed with the ALJ's finding that “the
discriminatees' subsequent deportation was the proximate
result of the discriminatorily motivated action by [petitioners]



and constitutes a constructive discharge.” Id., at 1191. 2



As a remedy for the § 8(a)(3) violations, the Board adopted
the ALJ's recommendation that petitioners be ordered to
cease and desist from their various unfair labor practices,
including notifying the INS of their employees' status because
of the employees' support of the Union. However, the Board
declined to adopt the ALJ's specific recommendations as
to the appropriate remedy. The ALJ had recommended that
petitioners be ordered to offer the discharged employees
reinstatement and that the offers be held open for six months.
In addition, the ALJ had concluded that since, under past
Board precedent, backpay is normally tolled during *889
those periods in which employees are not available for
employment, an ordinary backpay award could not be ordered
in this case. Nevertheless, the ALJ had invited the Board to
consider awarding backpay for a minimum 4–week period
both to provide some measure of relief to the illegally
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discharged employees and to deter future violations of the
NLRA.



The Board, however, concluded that the ALJ's analysis of
the remedy was “unnecessarily speculative.” 234 N.L.R.B.,
at 1187. Since the record contained no evidence that the
employees had not since returned to the United States,
the Board modified the ALJ's order by substituting the
“conventional remedy of reinstatement with backpay,”
thereby leaving until subsequent compliance proceedings
the determination whether the employees had in fact been



available for work. 3  Ibid.



On appeal, the Court of Appeals enforced the Board's
order. 672 F.2d 592 (CA7 1982). The court fully agreed
that petitioners had violated the NLRA by constructively
discharging their undocumented alien employees. It also
concurred in the Board's judgment that the usual remedies
of reinstatement and backpay were appropriate in these
circumstances. The Court of Appeals did, however, modify
the Board's order in several significant respects. First, it
concluded that reinstatement would be proper only if the
discharged employees were legally present and free to
be employed in the United States when they presented
themselves for reinstatement. The court also decided that the
reinstatement offers in their present form were deficient since
they *890  did not allow a reasonable time for the employees
to make arrangements for legal reentry. The court therefore
ordered that the offers be left open for a period of four years.
It further concluded that the offers must be written in Spanish,
and delivered so as to allow for verification of receipt.



As for backpay, the court required that the discharged
employees should be deemed unavailable for work during any
**2808  period when they were not legally entitled to be



present and employed in the United States. Recognizing that
the discharged employees would most likely not have been
lawfully available for employment and so would receive no
backpay award at all, the court decided that “it would better
effectuate the policies of the Act to set a minimum amount of
backpay which the employer must pay in any event, because
it was his discriminatory act which caused these employees to
lose their jobs.” Id., at 606. Believing that six months' backpay
would be the minimum amount appropriate for this purpose,
the court suggested that the Board consider this remedy. The
Board accepted the court's suggestion, and the final judgment
order approved by the court included the minimum award



of six months' backpay. 4  We granted certiorari, 460 U.S.
1021, 103 S.Ct. 1270, 75 L.Ed.2d 492 (1983). We now
affirm the judgment of the Court of Appeals insofar as it



determined that petitioners violated the Act by constructively
discharging their undocumented alien employees, but reverse
the judgment as to some of the remedies ordered and direct
that the case be remanded to the Board.



*891  II



A



[1]  We first consider the predicate question whether the
NLRA should apply to unfair labor practices committed
against undocumented aliens. The Board has consistently
held that undocumented aliens are “employees” within the



meaning of § 2(3) of the Act. 5  That provision broadly
provides that “[t]he term ‘employee’ shall include any
employee,” 29 U.S.C. § 152(3), subject only to certain
specifically enumerated exceptions. Ibid. Since the task of
defining the term “employee” is one that “has been assigned
primarily to the agency created by Congress to administer
the Act,” NLRB v. Hearst Publications, Inc., 322 U.S. 111,
130, 64 S.Ct. 851, 860, 88 L.Ed. 1170 (1944), the Board's
construction of that term is entitled to considerable deference,
and we will uphold any interpretation that is reasonably
defensible. See, e.g., Ford Motor Co. v. NLRB, 441 U.S. 488,
496–497, 99 S.Ct. 1842, 1848–1849, 60 L.Ed.2d 420 (1979);
NLRB v. Iron Workers, 434 U.S. 335, 350 (1978); NLRB v.
Erie Resistor Corp., 373 U.S. 221, 236, 83 S.Ct. 1139, 1149,
10 L.Ed.2d 308 (1963).



The terms and policies of the Act fully support the Board's
interpretation in this case. The breadth of § 2(3)'s definition
is striking: the Act squarely applies to “any employee.”
The only limitations are specific exemptions for agricultural
laborers, domestic workers, individuals employed by their
spouses or parents, individuals employed as independent
contractors or supervisors, and individuals employed by a
person who is not an employer under the NLRA. See 29
U.S.C. § 152(3). *892  Since undocumented aliens are
not among the few groups of workers expressly exempted
by Congress, they plainly come within the broad statutory
definition of “employee.”



Similarly, extending the coverage of the Act to such workers
is consistent with the Act's avowed purpose of encouraging
and protecting the collective-bargaining process. **2809
See Hearst Publications, Inc., supra 322 U.S., at 126, 64
S.Ct., at 858. As this Court has previously recognized: “[A]
cceptance by illegal aliens of jobs on substandard terms
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as to wages and working conditions can seriously depress
wage scales and working conditions of citizens and legally
admitted aliens; and employment of illegal aliens under such
conditions can diminish the effectiveness of labor unions.”
De Canas v. Bica, 424 U.S. 351, 356–357, 96 S.Ct. 933, 936–
937, 47 L.Ed.2d 43 (1976). If undocumented alien employees
were excluded from participation in union activities and
from protections against employer intimidation, there would
be created a subclass of workers without a comparable
stake in the collective goals of their legally resident co-
workers, thereby eroding the unity of all the employees and
impeding effective collective bargaining. See NLRB v. Jones
& Laughlin Steel Corp., 301 U.S. 1, 33, 57 S.Ct. 615, 622,
81 L.Ed. 893 (1937). Thus, the Board's categorization of
undocumented aliens as protected employees furthers the
purposes of the NLRA.



B



Counterintuitive though it may be, we do not find any conflict
between application of the NLRA to undocumented aliens
and the mandate of the Immigration and Nationality Act
(INA), 66 Stat. 163, as amended, 8 U.S.C. § 1101 et seq. This
Court has observed that “[t]he central concern of the INA is
with the terms and conditions of admission to the country and
the subsequent treatment of aliens lawfully in the country.”
De Canas v. Bica, 424 U.S., at 359, 96 S.Ct., at 938. The
INA evinces “at best evidence of a peripheral concern with
employment of illegal entrants.” Id., at 360, 96 S.Ct., at 939.
For whatever reason, Congress has not adopted provisions
in the INA making *893  it unlawful for an employer to
hire an alien who is present or working in the United States
without appropriate authorization. While it is unlawful to
“concea[l], harbo[r], or shiel[d] from detection” any alien
not lawfully entitled to enter or reside in the United States,
see 8 U.S.C. § 1324(a)(3), an explicit proviso to the statute
explains that “employment (including the usual and normal
practices incident to employment) shall not be deemed to
constitute harboring.” Ibid. See De Canas v. Bica, supra, at
360, and n. 9, 96 S.Ct., at 939, and n. 9. Moreover, Congress
has not made it a separate criminal offense for an alien to
accept employment after entering this country illegally. See
119 Cong.Rec. 14184 (1973) (remarks of Rep. Dennis). Since
the employment relationship between an employer and an
undocumented alien is hence not illegal under the INA, there
is no reason to conclude that application of the NLRA to
employment practices affecting such aliens would necessarily
conflict with the terms of the INA.



We find persuasive the Board's argument that enforcement of
the NLRA with respect to undocumented alien employees is
compatible with the policies of the INA. A primary purpose
in restricting immigration is to preserve jobs for American
workers; immigrant aliens are therefore admitted to work in
this country only if they “will not adversely affect the wages
and working conditions of the workers in the United States
similarly employed.” 8 U.S.C. § 1182(a)(14). See S.Rep. No.
748, 89th Cong., 1st Sess., 15 (1965), U.S.Code Cong. &
Admin.Serv.1965, p. 3328. Application of the NLRA helps
to assure that the wages and employment conditions of lawful
residents are not adversely affected by the competition of
illegal alien employees who are not subject to the standard
terms of employment. If an employer realizes that there will
be no advantage under the NLRA in preferring illegal aliens
to legal resident workers, any incentive to hire such illegal
aliens is correspondingly lessened. In turn, if the demand
for undocumented aliens declines, there may then be fewer
incentives for aliens themselves to *894  enter in violation
of the federal immigration laws. The Board's enforcement
of the NLRA as to undocumented aliens is therefore clearly
reconcilable with and serves **2810  the purposes of the
immigration laws as presently written.



III



[2]  Accepting the premise that the provisions of the
NLRA are applicable to undocumented alien employees,
we must now address the more difficult issue whether,
under the circumstances of this case, petitioners committed
an unfair labor practice by reporting their undocumented
alien employees to the INS in retaliation for participating
in union activities. Section 8(a)(3) makes it an unfair labor
practice for an employer “by discrimination in regard to
hire or tenure of employment or any term or condition
of employment to encourage or discourage membership in
any labor organization.” 29 U.S.C. § 158(a)(3). The Board,
with the approval of lower courts, has long held that an
employer violates this provision not only when, for the
purpose of discouraging union activity, it directly dismisses
an employee, but also when it purposefully creates working
conditions so intolerable that the employee has no option
but to resign—a so-called “constructive discharge.” See, e.g.,
NLRB v. Haberman Construction Co., 641 F.2d 351, 358
(CA5 1981) (en banc); Cartwright Hardware Co. v. NLRB,
600 F.2d 268, 270 (CA10 1979); J.P. Stevens & Co. v.
NLRB, 461 F.2d 490, 494 (CA4 1972); NLRB v. Holly Bra of
California, Inc., 405 F.2d 870, 872 (CA9 1969); Atlas Mills,





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142317&pubNum=708&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_936&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_936


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142317&pubNum=708&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_936&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_936


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937123003&pubNum=708&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_622&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_622


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937123003&pubNum=708&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_622&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_622


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937123003&pubNum=708&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_622&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_622


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1101&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142317&pubNum=708&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_938&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_938


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142317&pubNum=708&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_939&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_939


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1324&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142317&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142317&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142317&pubNum=708&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_939&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_939


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS158&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981111843&pubNum=350&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_358&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_358


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981111843&pubNum=350&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_358&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_358


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979113391&pubNum=350&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_270&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_270


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979113391&pubNum=350&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_270&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_270


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972110318&pubNum=350&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_494&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_494


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972110318&pubNum=350&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_494&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_494


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969116877&pubNum=350&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_872&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_872


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969116877&pubNum=350&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_872&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_872


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937007123&pubNum=0001417&originatingDoc=I177394009c1f11d993e6d35cc61aab4a&refType=CA&fi=co_pp_sp_1417_17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1417_17








Sure-Tan, Inc. v. N.L.R.B., 467 U.S. 883 (1984)



104 S.Ct. 2803, 116 L.R.R.M. (BNA) 2857, 34 Empl. Prac. Dec. P 34,446...



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 7



Inc., 3 N.L.R.B. 10, 17 (1937). See also 3 T. Kheel, Labor
Law § 12.05[1][a] (1982).



Petitioners do not dispute that the anti-union animus element
of this test was, as expressed by the lower court, “flagrantly
met.” 672 F.2d, at 601. “The record is replete with
examples of Sure–Tan's blatantly illegal course of conduct
to discourage its employees from supporting the Union.” Id.,
at 601–602. Petitioners contend, however, that their *895
conduct in reporting the undocumented alien workers did not
force the workers' departure from the country; instead, they
argue, it was the employees' status as illegal aliens that was
the actual “proximate cause” of their departure. See Brief for
Petitioners 13–15.



This argument is unavailing. According to testimony by
an INS agent before the ALJ, petitioners' letter was the
sole cause of the investigation during which the employees
were taken into custody. This evidence was undisputed
by petitioners and amply supports the ALJ's conclusion
that “but for [[[[petitioners'] letter to Immigration, the
discriminatees would have continued to work indefinitely.”
234 N.L.R.B., at 1191. And there can be little doubt that Surak
foresaw precisely this result when, having known about the
employees' illegal status for some months, he notified the
INS only after the Union's electoral victory was assured. See
supra, at 2806; 672 F.2d, at 601.



We observe that the Board quite properly does not contend
that an employer may never report the presence of an illegal
alien employee to the INS. See, e.g., Bloom/Art Textiles, Inc.,
225 N.L.R.B. 766 (1976) (no violation of Act for employer
to discharge illegal alien who was a union activist where
the evidence showed that the reason for the discharge was
not the employee's protected collective activities, but the
employer's concern that employment of the undocumented
worker violated state law). The reporting of any violation
of the criminal laws is conduct which ordinarily should
be encouraged, not penalized. See In re Quarles, 158 U.S.



532, 535, 15 S.Ct. 959, 960, 39 L.Ed. 1080 (1895). 6  It
is only when **2811  the evidence establishes *896  that
the reporting of the presence of an illegal alien employee
is in retaliation for the employee's protected union activity
that the Board finds a violation of § 8(a)(3). Absent this
specific finding of antiunion animus, it would not be an
unfair labor practice to report or discharge an undocumented
alien employee. See Bloom/Art Textiles, Inc., supra. Such a
holding is consistent with the policies of both the INA and
the NLRA.



Finally, petitioners claim that this Court's recent decision in
Bill Johnson's Restaurants, Inc. v. NLRB, 461 U.S. 731, 103
S.Ct. 2161, 76 L.Ed.2d 277 (1983), mandates the conclusion
that their request for enforcement of the federal immigration
laws is an aspect of their First Amendment right “to petition
the Government for a redress of grievances” and therefore
may not be burdened under the guise of enforcing the



NLRA. 7  In Bill Johnson's Restaurants, the Court held that
an employer's filing of a state court suit against its employees
seeking damages and injunctive relief for libelous statements
and injury to its business is not an enjoinable unfair labor
practice unless the suit is filed for retaliatory purposes and
lacks a reasonable basis. The Court stressed that the right of
access to courts for redress *897  of wrongs is an aspect
of the First Amendment right to petition the government,
concluding that the NLRA must be construed in such a way
as to be “sensitive” to these First Amendment values. Id., at
741, 103 S.Ct., at 2169. The Court also noted that the States
had a compelling interest in maintaining domestic peace by
providing employers with such civil remedies for tortious
conduct during labor disputes. If the Board were allowed to
enjoin a state lawsuit simply because of retaliatory motive,
the employer would “be totally deprived of a remedy for an
actual injury,” and the strong state interest in providing for
such redress would therefore be undermined. Id., at 742, 103
S.Ct., at 2169.
[3]  The reasoning of Bill Johnson's Restaurants simply



does not apply to petitioners' situation. The employer in that
case, though similarly motivated by a desire to discourage
the exercise of NLRA rights, was asserting in state court a
personal interest in its own reputation that was protected by
state law. If the Court had upheld the Board in the case,
it would have left the employer with no forum in which
to pursue a remedy for an “actual injury.” Id., at 741, 103
S.Ct., at 2169. The First Amendment right protected in Bill
Johnson's Restaurants is plainly a “right of access to the
courts ... ‘for redress of alleged wrongs.’ ” Ibid. Petitioners
in this case, however, have not suffered a comparable,
legally protected injury at the hands of their employees.
Petitioners did not invoke the INS administrative process
in order to seek the redress of any wrongs committed
against them. Cf. California Motor Transport Co. v. Trucking
Unlimited, 404 U.S. 508, 92 S.Ct. 609, 30 L.Ed.2d 642
(1972). Indeed, private persons such as petitioners have no
judicially cognizable interest in procuring enforcement of
the immigration laws by the INS. Cf. **2812  Linda R.S.
v. Richard D., 410 U.S. 614, 619, 93 S.Ct. 1146, 1149, 35
L.Ed.2d 536 (1973).
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Finally, Bill Johnson's Restaurants was concerned about
whether the Board's interpretation of the NLRA would
work to preempt the State from providing civil remedies
for conduct touching interests “ ‘deeply rooted in local
feeling and responsibility.’ ” 461 U.S., at 741, 103 S.Ct., at
2169 (quoting *898  San Diego Building Trades Council v.
Garmon, 359 U.S. 236, 244, 79 S.Ct. 773, 779, 3 L.Ed.2d 775
(1959)). Here, where there is no conflict between the Board's
unfair labor practice finding and any asserted state interest,
such federalism concerns are simply not at stake. In short,
Bill Johnson's Restaurants will not support petitioners' efforts
to avoid their obligations under the NLRA by reporting their
employees to the INS.



IV



There remains for us to consider petitioners' challenges to
the remedial order entered in this case. Petitioners attack
those portions of the Court of Appeals' order which modified
the Board's original order by providing for an irreducible
minimum of six months' backpay for each employee and by
detailing the language, acceptance period, and verification



method of the reinstatement offers. 8  We find that the Court
of Appeals exceeded its narrow scope of review in imposing
both these modifications.



A



[4]  Section 10(c) of the Act empowers the Board, when
it finds that an unfair labor practice has been committed,
to issue an order requiring the violator to “cease and desist
from such unfair labor practice, and to take such affirmative
action including reinstatement of employees with or without
backpay, as will effectuate the policies” of the NLRA. 29
U.S.C. § 160(c). The Court has repeatedly interpreted this
statutory command as vesting in the Board the primary
responsibility and broad discretion to devise remedies that
effectuate the policies of the Act, subject only to limited
judicial *899  review. See, e.g., NLRB v. J.H. Rutter–Rex
Mfg. Co., 396 U.S. 258, 262–263, 90 S.Ct. 417, 419–420,
24 L.Ed.2d 405 (1969); Fibreboard Paper Products Corp. v.
NLRB, 379 U.S. 203, 216, 85 S.Ct. 398, 405, 13 L.Ed.2d
233 (1964); Phelps Dodge Corp. v. NLRB, 313 U.S. 177,
194, 61 S.Ct. 845, 852, 85 L.Ed. 1271 (1941). Although the
courts of appeals have power under the Act “to make and
enter a decree ... modifying, and enforcing as so modified” the
orders of the Board, 29 U.S.C. §§ 160(e), (f), they should not



substitute their judgment for that of the Board in determining
how best to undo the effects of unfair labor practices:
“Because the relation of remedy to policy is peculiarly a
matter for administrative competence, courts must not enter
the allowable area of the Board's discretion and must guard
against the danger of sliding unconsciously from the narrow
confines of law into the more spacious domain of policy.”
Phelps Dodge Corp., supra, at 194, 61 S.Ct., at 852.



See also NLRB v. Seven–Up Bottling Co., 344 U.S. 344, 346,
73 S.Ct. 287, 289, 97 L.Ed. 377 (1953) (power to fashion
remedies “is for the Board to wield, not for the courts”).



[5]  Here, the Court of Appeals impermissibly expanded
the Board's original order to provide that each discriminatee
would receive backpay for at least six months on the ground
that “six months is a reasonable assumption” as to the
“minimum [time] during which the discriminatees might
reasonably have remained employed without apprehension by
INS, but  **2813  for the employer's unfair labor practice.”
672 F.2d, at 606. We agree with petitioners that this remedy
ordered by the Court of Appeals exceeds the limits imposed



by the NLRA. 9



[6]  *900  Not only did the court overstep the limits of its
own reviewing authority, see NLRB v. Seven–Up Bottling



Co., supra 344 U.S., at 346–347, 73 S.Ct., at 289, 10  but it also
effectively compelled the Board to take action that simply
does not lie within the Board's own powers. Under § 10(c), the
Board's authority to remedy unfair labor practices is expressly
limited by the requirement that its orders “effectuate the
policies of the Act.” Although this rather vague statutory
command obviously permits the Board broad discretion, at
a minimum it encompasses the requirement that a proposed
remedy be tailored to the unfair labor practice it is intended to
redress. Quite early on, the Court established that “the relief
which the statute empowers the Board to grant is to be adapted
to the situation which calls for redress.” NLRB v. MacKay
Radio & Telegraph Co., 304 U.S. 333, 348, 58 S.Ct. 904,
912, 82 L.Ed. 1381 (1938). See D. McDowell & K. Huhn,
NLRB Remedies for Unfair Labor Practices 8–15 (1976).
Of course, the general legitimacy of the backpay order as a
means to restore the situation “as nearly as possible, to that
which would have obtained but for the illegal discrimination,”
Phelps Dodge Corp., 313 U.S., at 194, 61 S.Ct., at 852, is
by now beyond dispute. Yet, it remains a cardinal, albeit
frequently unarticulated assumption, that a backpay remedy
must be sufficiently tailored to expunge only the actual,
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and not merely speculative, consequences of the unfair labor
practices. Id., at 198, 61 S.Ct., at 854 (“[O]nly actual losses
should be made *901  good ...”). To this end, we have, for
example, required that the Board give due consideration to the
employee's responsibility to mitigate damages in fashioning
an equitable backpay award. See, e.g., NLRB v. Seven–Up
Bottling Co., supra 344 U.S., at 346, 73 S.Ct., at 288; Phelps
Dodge Corp. v. NLRB, supra 313 U.S., at 198, 61 S.Ct., at
854. Likewise, the Board's own long-standing practice has
been to deduct from the backpay award any wages earned
in the interim in another job, see Pennsylvania Greyhound
Lines, Inc., 1 N.L.R.B. 1, 51 (1935), enf'd, 91 F.2d 198 (CA3
1937), rev'd on other grounds, 303 U.S. 261, 58 S.Ct. 571, 82
L.Ed. 831 (1938).



By contrast, the Court of Appeals' award of a minimum
amount of backpay in this case is not sufficiently tailored to
the actual, compensable injuries suffered by the discharged
employees. The court itself admitted that although it sought
to recompense the discharged employees for their lost
wages, the actual 6–month period selected was “obviously
conjectural.” 672 F.2d, at 606. The court's imposition of
this minimum backpay award in the total absence of record
evidence as to the circumstances of the individual employees
constitutes pure speculation and does not comport **2814



with the general reparative policies of the NLRA. 11



*902  We generally approve the Board's original course
of action in this case by which it ordered the conventional
remedy of reinstatement with backpay, leaving until the
compliance proceedings more specific calculations as to the
amounts of backpay, if any, due these employees. This
Court and other lower courts have long recognized the
Board's normal policy of modifying its general reinstatement
and backpay remedy in subsequent compliance proceedings
as a means of tailoring the remedy to suit the individual
circumstances of each discriminatory discharge. See NLRB
v. J.H. Rutter–Rex Mfg. Co., 396 U.S., at 260, 90 S.Ct., at
418; Nathanson v. NLRB, 344 U.S. 25, 29–30, 73 S.Ct. 80,
83–84, 97 L.Ed. 23 (1952); Trico Products Corp. v. NLRB,
489 F.2d 347, 353–354 (CA2 1973). Cf. Teamsters v. United
States, 431 U.S. 324, 371, 97 S.Ct. 1843, 1872, 52 L.Ed.2d
396 (1977) (individual Title VII claims to be resolved at
remedial hearings held by District Court on remand). These
compliance proceedings provide the appropriate forum where
the Board and petitioners will be able to offer concrete
evidence as to the amounts of backpay, if any, to which the
discharged employees are individually entitled. See, NLRB v.
Mastro Plastics Corp., 354 F.2d 170 (CA2 1965), cert. denied,



384 U.S. 972, 86 S.Ct. 1862, 16 L.Ed.2d 682 (1966); 3 NLRB
Case-handling Manual § 10656 et seq. (1977) (preparation of
backpay specification).



Nonetheless, as the Court of Appeals recognized, the
implementation of the Board's traditional remedies at the
compliance *903  proceedings must be conditioned upon
the employees' legal readmittance to the United States. In
devising remedies for unfair labor practices, the Board is
obliged to take into account another “equally important
Congressional objectiv[e],” Southern S.S. Co. v. NLRB, 316
U.S. 31, 47, 62 S.Ct. 886, 894, 86 L.Ed. 1246 (1942)—
to wit, the objective of deterring unauthorized immigration
that is embodied in the INA. By conditioning the offers of
reinstatement on the employees' legal reentry, a potential
conflict with the INA is thus avoided. Similarly, in computing
backpay, the employees must be deemed “unavailable” for
work (and the accrual of backpay therefore tolled) during any
period when they were not lawfully entitled to be present
and employed in the United States. **2815  Cf. 3 NLRB



Casehandling Manual §§ 10612, 10656.9 (1977). 12



The Court of Appeals assumed that, under these
circumstances, the employees would receive no backpay,
and so *904  awarded a minimum amount of backpay
that would effectuate the underlying purposes of the Act
by providing some relief to the employees as well as
a financial disincentive against the repetition of similar
discriminatory acts in the future. 672 F.2d, at 606. We share
the Court of Appeals' uncertainty concerning whether any
of the discharged employees will be able either to enter
the country lawfully to accept the reinstatement offers or
to establish at the compliance proceedings that they were
lawfully available for employment during the backpay period.
The probable unavailability of the Act's more effective
remedies in light of the practical workings of the immigration
laws, however, simply cannot justify the judicial arrogation
of remedial authority not fairly encompassed within the Act.
Any perceived deficiencies in the NLRA's existing remedial



arsenal can only be addressed by congressional action. 13  By
directing the Board to impose a minimum backpay award
without regard to the employees' actual economic losses
or legal availability for work, the *905  Court of Appeals



plainly exceeded its limited authority under the Act. 14



B



The Court of Appeals similarly exceeded its limited authority
of judicial review by modifying the Board's order so as to
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require **2816  petitioners to draft the reinstatement offers
in Spanish and to ensure verification of receipt. While such
requirements appear unobjectionable in that they constitute a
rather trivial burden, they represent just the type of informed
judgment which calls for the Board's superior expertise and
long experience in handling specific details of remedial relief.
See, e.g., NLRB v. J. Weingarten, Inc., 420 U.S. 251, 266–
267, 95 S.Ct. 959, 968–969, 43 L.Ed.2d 171 (1975); NLRB v.
Erie Resistor Corp., 373 U.S., at 236, 83 S.Ct., at 1149. If the
court believed that the Board had erred in failing to impose
such requirements, the appropriate course was to remand
back to the Board for reconsideration. NLRB v. Food Store
Employees, 417 U.S. 1, 94 S.Ct. 2074, 40 L.Ed.2d 612 (1974).
Such action “best respects the congressional scheme investing
the Board and not the courts with broad powers to fashion
remedies that will effectuate national labor policy.” Id., at 10,
94 S.Ct., at 2080; see 2 T. Kheel, Labor Law § 7.04[3][e]
(1984).



The court's requirement that the reinstatement offers be held
open for four years is vulnerable to similar attack. The court
simply had no justifiable basis for displacing the Board's
discretionary judgment about the proper time period for
acceptance of the reinstatement offers. Rather than enlarging
the Board's remedial order in this fashion, the court was
required to remand for the Board to consider the alternative
*906  grounds on which the court believed the offers to



have been deficient and to decide upon new forms for the
reinstatement offers. NLRB v. Food Store Employees, supra.



V



For the reasons given above, we reverse the judgment of the
Court of Appeals insofar as it imposed a minimum backpay
award and mandated certain specifics of the reinstatement
offers. We therefore remand the case to the Court of Appeals
with instructions to remand it back to the Board to permit
formulation of an appropriate remedial order consistent with
this Court's opinion.



It is so ordered.



Justice BRENNAN, with whom Justice MARSHALL, Justice
BLACKMUN, and Justice STEVENS join, concurring in part
and dissenting in part.



I fully agree with the Court to the extent it holds, first, that
undocumented aliens are “employees” within the meaning of
§ 2(3) of the National Labor Relations Act (NLRA), 29 U.S.C.



§ 152(3), and, second, that petitioners plainly violated § 8(a)
(3) of the Act, 29 U.S.C. § 158(a)(3), when they reported
their undocumented alien employees to the Immigration and
Naturalization Service (INS) in retaliation for participating in
union activities. Accordingly, I join Parts I, II, and III of the
Court's opinion. However, because the Court's treatment of
the appropriate remedy departs so completely from our prior
cases, I dissent from Part IV of the opinion.



The Court's first mistake is to ignore the fact that the
Board, rather than seeking a remand, has expressly urged that
we affirm the 6–month backpay and reinstatement remedy
provided in the Court of Appeals' enforcement order, because
it is fully satisfied that the court's order “effectuates the
purposes of the NLRA.” Brief for Respondent 11. Of course,
it is generally true, as the Court observes, ante, at 2813, n.
10, that the proper course for a reviewing court that *907
finds a Board remedy inadequate is to remand to the Board,
rather than attempting in the first instance to fashion its own
remedy. Such a rule protects the Board's congressionally
delegated power “to fashion remedies that will effectuate
national labor policy” from usurpation by the courts. NLRB
v. Food Store Employees, 417 U.S. 1, 10, 94 S.Ct. 2074,
2080, 40 L.Ed.2d 612 (1974). In this case, however, the
Board has fully acquiesced in the remedy developed by the
Court of Appeals and, consequently, no purpose would be
served by remanding to the Board for further consideration
of the remedy question. We should instead approach this case
**2817  as if the Board had developed the remedial order on



its own motion and the Court of Appeals had simply enforced
that order.



The Court compounds this initial error by devising a new
standard for reviewing the propriety of remedies ordered
under the NLRA. At the outset of its discussion, the Court
correctly states that we have consistently interpreted § 10(c)
of the NLRA, 29 U.S.C. § 160(c), as “vesting in the Board
the primary responsibility and broad discretion to devise
remedies that effectuate the policies of the Act, subject
only to limited judicial review.” Ante, at 2812. The Court
goes on, however, to concoct a new standard of review,
which considers whether the terms of a remedial order
are “sufficiently tailored” to the unfair labor practice it is
intended to redress. Ante, at 2813. Applying its newly minted
standard to this case, the Court finds that the remedial order
challenged here involved the imposition of requirements on
petitioners that “d[o] not lie within the Board's own powers.”
Ante, at 2813. Our prior cases, however, provide no support
whatsoever for this new standard. Indeed, we have explained
that “[w]hen the Board ... makes an order of restoration by
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way of back pay, the order ‘should stand unless it can be
shown that the order is a patent attempt to achieve ends other
than those which can fairly be said to effectuate the policies
of the Act.’ ” NLRB v. Seven–Up Bottling Co., 344 U.S. 344,
346–347, 73 S.Ct. 287, 289, 97 L.Ed. 377 (1953) (emphasis
added) (quoting *908  Virginia Electric & Power Co. v.
NLRB, 319 U.S. 533, 540, 63 S.Ct. 1214, 1218, 87 L.Ed. 1568
(1943)). And we have repeatedly emphasized that a court has
only limited authority to review remedial orders developed by
the Board to effectuate the purposes of the Act. See NLRB v.
J.H. Rutter Rex Mfg. Co., 396 U.S. 258, 262–263, 90 S.Ct.
417, 419–420, 24 L.Ed.2d 405 (1969); NLRB v. Seven–Up
Bottling Co., supra, 344 U.S., at 346, 73 S.Ct., at 288; Phelps
Dodge Corp. v. NLRB, 313 U.S. 177, 194, 61 S.Ct. 845, 852,
85 L.Ed. 1271 (1941). Because of that consistent pattern of
deference, our cases have never before considered whether
a particular remedy is “sufficiently tailored” to the harm it
seeks to cure.



If the appropriate standard of review is applied to this
case, it is clear that the judgment of the Court of Appeals
should be affirmed in its entirety as the Board urges. It is
undisputed that absent petitioners' illegal conduct, the five
employees involved here would certainly have continued
working for and receiving wages from petitioners for some
period of time beyond February 18, 1977—the date on which
they were discriminatorily discharged. It is equally clear,
therefore, that each of these employees suffered some loss
of income that was directly attributable to petitioners' unfair
labor practices. Accordingly, given such circumstances, it is
perfectly reasonable that the Board should in the exercise of
its broad remedial powers under § 10(c) of the Act fashion
a remedy designed to restore those employees “as nearly as
possible [to the situation] that ... would have obtained but
for the illegal discrimination,” Phelps Dodge, supra, at 194,
61 S.Ct., at 852, including reinstatement and an award of
appropriate backpay. Such a remedial order is in no sense
“punitive,” since it serves the dual purposes of making whole
those employees who were injured by petitioners' conduct and
of vindicating the important public purposes of the NLRA.
Virginia Electric & Power Co. v. NLRB, supra, 319 U.S., at
543, 63 S.Ct., at 1220. The reinstatement order and the award
of a minimum of six month's backpay ordered by the Court of
Appeals and supported here by the Board reflect, in my view,
a wholly reasonable effort to effectuate those purposes.



*909  The Court, however, identifies what it considers to
be two significant problems with that order. First, the 6–
month backpay award, in the Court's view, rests solely
on “conjecture” and “speculation” and is therefore not



“sufficiently tailored to the actual, compensable injuries
suffered by the discharged employees.” Ante, at 2813.
Second, the Court insists that “in computing **2818
backpay, the employees must be deemed ‘unavailable’ for
work (and the accrual of backpay therefore tolled) during any
period when they were not lawfully entitled to be present and
employed in the United States.” Ante, at 2814.



With respect to the Court's first assertion, it is clear that the
Board's decision to support the backpay award ordered by
the Court of Appeals rests squarely upon its own judgment
that this award estimates with a fair degree of precision the
period that these employees would have continued working
for petitioners had petitioners not reported them to the INS.
Indeed, as the Board points out, such an award is no more
speculative or conjectural than those developed in other
situations commonly confronted by the Board in which it is
not clear how long an employment relationship would have
continued in the absence of an unfair labor practice. See, e.g.,
Buncher v. NLRB, 405 F.2d 787, 789–790 (CA3 1968), cert.
denied, 396 U.S. 828, 90 S.Ct. 77, 24 L.Ed.2d 78 (1969);
NLRB v. Superior Roofing Co., 460 F.2d 1240, 1241 (CA9
1972); NLRB v. Miami Coca–Cola Bottling Co., 360 F.2d



569, 572–573 (CA5 1966). 1



*910  As to the second assertion, the Court provides no
explanation for its conclusion that these employees were
“unavailable” for work, as a matter of law, following their
return to Mexico and that any entitlement to backpay that
might otherwise have accrued during that period is therefore
tolled. In the first place, such a holding overlooks the Board's
longstanding practice of forgiving periods of unavailability
that are due to the employer's own illegal conduct. See,
e.g., Graves Trucking Inc., 246 N.L.R.B. 344, 345 (1979),
enf'd as modified, 692 F.2d 470, 474–477 (CA7 1982); Moss
Planing Mill Co., 103 N.L.R.B. 414, enf'd, 206 F.2d 557 (CA4
1953); cf. J. Truett Payne Co. v. Chrysler Motors Corp., 451
U.S. 557, 566–567, 101 S.Ct. 1923, 1929, 68 L.Ed.2d 442
(1981) (“[I]t does not come with very good grace for the
wrongdoer to insist upon specific and certain proof of the
injury ... it has itself inflicted”). In this case, as the Board
explains, see Brief for Respondent 45, n. 44, these employees
would not necessarily have been found unavailable, because
their immediate departure from the country was plainly and
directly attributable to petitioners' illegal conduct. Thus, by
presuming to foreclose a remedy that the Board itself is
prepared to grant, the Court today is far more guilty of
usurping the remedial functions of the Board than was the



Court of Appeals. 2
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**2819  *911  More importantly, the Court never addresses
the disturbing anomaly it creates by holding in Parts II
and III that undocumented aliens are “employees” within
the meaning of the Act, and thereby entitled to all of the
protections that come with that status, but then finding in Part
IV that these same alien employees are effectively deprived
of any remedy, despite a clear violation of the NLRA by their
employer. In Part II, the Court concludes that undocumented
aliens must be considered employees protected under the Act,
notwithstanding the fact that they are not lawfully entitled
to be present in the United States while they are employed
here. Ante, at 2808–2810. But that holding is then flatly
contradicted by the Court's assertion in Part IV that these alien
employees must be considered “unavailable” for work, and
therefore not entitled to backpay under the NLRA, during
any period when they were not lawfully entitled to be present
in the United States. Ante, at 2814. If these undocumented
alien employees are entitled, as the Court finds they are, to
press an unfair labor practice claim before the Board on the
basis of their discriminatory discharge by petitioners, and if
the Board may properly find that an unfair labor practice
was committed, then I fail to see why these same employees
should be stripped of the normal remedial protections of the
Act.



The contradiction in the Court's opinion is total. In explaining
why enforcement of the NLRA with respect to undocumented
alien employees is compatible with national immigration
policy, the Court observes:
“Application of the NLRA helps to assure that the wages and
employment conditions of lawful residents are not adversely
affected by the competition of illegal alien *912  employees
who are not subject to the standard terms of employment. If
an employer realizes that there will be no advantage under the
NLRA in preferring illegal aliens to legal resident workers,
any incentive to hire such illegal aliens is correspondingly
lessened.” Ante, at 2809.



But the force of this logic is blunted by the Court's decision
to restrict drastically the remedies available to undocumented
alien employees. Once employers, such as petitioners, realize
that they may violate the NLRA with respect to their
undocumented alien employees without fear of having to
recompense those workers for lost backpay, their “incentive
to hire such illegal aliens” will not decline, it will increase.
And the purposes of both the NLRA and the Immigration



and Naturalization Act (INA) that are supposedly served by



today's decision will unquestionably be undermined. 3



Moreover, permitting backpay awards in these circumstances
creates little risk of undermining the policies of the INA.
As long as offers of reinstatement are conditioned upon the
employee's legal reentry to this country, any incentive to
return illegally to the United States that such a Board-ordered
remedy might otherwise create is, as the Court itself properly
notes, see ante, at 2814, effectively removed.



Finally, with respect to the Court of Appeals' requirement
that the offers of reinstatement remain open for four years
to permit the discharged alien employees a reasonable time
to *913  seek legal reentry to the United States, that
these offers be drafted in Spanish, and that receipt of the
offers be verified, it should be noted that all of these
remedies serve, in the judgment of the Board, “reasonably
[to] effectuate the purposes of the Act in the circumstances
of this case.” Brief for Respondent 47. Although, as I have
said, I generally agree with the Court that reviewing **2820
courts should remand to the Board rather than unilaterally
imposing modifications of this sort, see ante, at 2815–2816, it
seems clear that in this case the Board has fully accepted these
requirements as measures that further national labor policy
and accommodate the competing purposes of the INA. Under
those circumstances, I see no reason to require a remand.
Accordingly, I would affirm the judgment of the Court of
Appeals.



Justice POWELL, with whom Justice REHNQUIST joins,
concurring in part and dissenting in part.



I dissent from the Court's finding that the illegal aliens
involved in this case are “employees” within the meaning
of that term in the National Labor Relations Act. It is
unlikely that Congress intended the term “employee” to
include—for purposes of being accorded the benefits of that
protective statute—persons wanted by the United States for
the violation of our criminal laws. I therefore would hold
that the illegal alien workers are not entitled to any remedy.
Given the Court's holding, however, that they are entitled to
the protections of the NLRA, I join Part IV of the Court's



opinion. a1
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Footnotes
a1 The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the



convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.



1 Sections 8(a)(1) and (3) of the Act, 61 Stat. 140, as amended, 29 U.S.C. §§ 158(a)(1) and (3), make it an “unfair labor
practice” for an employer “(1) to interfere with, restrain, or coerce employees in the exercise of the rights guaranteed in
section 157 of this title” or “(3) by discrimination in regard to hire or tenure of employment or any term or condition of
employment to encourage or discourage membership in any labor organization.” Section 7 grants employees the rights
of self-organization, participation in labor organizations and concerted activity, and collective bargaining. See 29 U.S.C.
§ 157.



2 The Board also affirmed the findings of the ALJ that petitioners had violated § 8(a)(1) of the Act by (1) threatening
employees with less work if they supported the Union and promising more work if they did not; (2) interrogating employees
about their Union sentiments; (3) threatening the employees immediately after the election to notify the INS because they
had supported the Union; and (4) threatening to go out of business because the Union won the election.



3 The Board's General Counsel then filed a motion for clarification in which he suggested that the Board's remedial order
might violate national immigration laws by requiring reinstatement and backpay without explicit regard to the legality of
the employees' immigration status. The Board denied the General Counsel's motion, over the dissents of two members,
who argued that the order's failure to condition the offers of reinstatement on legal presence within this country would
encourage illegal reentry by the employees. See Sure–Tan, Inc., 246 N.L.R.B. 788 (1979).



4 The Board did not issue a new decision regarding the 6–month minimum backpay award, but merely submitted a proposed
judgment order that was evidently intended to incorporate the proposed award. Upon reviewing the Board's proposed
order, the court still remained uncertain whether the Board had in fact adopted its suggestion, and so modified the order
to make clear that the employees were entitled to a minimum award of six months' backpay. App. to Pet. for Cert. 28a.
A petition for rehearing with suggestion for rehearing en banc was denied, with three judges dissenting. 677 F.2d 584
(1982).



5 In extending the coverage of the Act to undocumented aliens, the Board has included such workers in bargaining units,
see Duke City Lumber Co., 251 N.L.R.B. 53 (1980); Sure–Tan, Inc., and Surak Leather Co., 231 N.L.R.B. 138 (1977),
enf'd, 583 F.2d 355 (CA7 1978), and has found violations of the Act both in their discriminatory discharge, see Apollo Tire
Co., 236 N.L.R.B. 1627 (1978), enf'd, 604 F.2d 1180 (CA9 1979); Amay's Bakery & Noodle Co., 227 N.L.R.B. 214 (1976),
and in threats of deportation intended to deter their union activities, see Hasa Chemical, Inc., 235 N.L.R.B. 903 (1978).



6 It is by now well established, however, that if the reason asserted by an employer for a discharge is pretextual, the fact
that the action taken is otherwise legal or even praiseworthy is not controlling. See NLRB v. Transportation Management,
Inc., 462 U.S. 393, 398, 103 S.Ct. 2469, 2472, 76 L.Ed.2d 667 (1983). If the Board finds, as it did here, that the otherwise
legitimate reason asserted by the employer for a discharge is a pretext, then the nature of the pretext is immaterial, even
where the pretext involves a reliance on state or local laws. See, e.g., New Foodland, Inc., 205 N.L.R.B. 418, 420 (1973)
(discriminatory discharge of underage employee). Indeed, as we noted in NLRB v. Erie Resistor Corp., 373 U.S. 221,
230, n. 8, 83 S.Ct. 1139, 1146 n. 8, 10 L.Ed.2d 308 (1963), even evidence of a “good-faith motive” for a discriminatory
discharge “has not been deemed an absolute defense to an unfair labor practice charge.”



7 Under § 10(e) of the Act, “[n]o objection that has not been urged before the Board ... shall be considered by the
court, unless the failure or neglect to urge such objection shall be excused because of extraordinary circumstances.”
29 U.S.C. § 160(e). We may consider petitioners' First Amendment argument, although not raised before the Board,
because the intervening, substantial change in controlling law occasioned by Bill Johnson's Restaurants qualifies as an
“extraordinary circumstanc[e].” See, e.g., NLRB v. Lundy Manufacturing Corp., 286 F.2d 424, 426 (CA2 1960). As that
intervening decision issued six months after the filing of the petition for certiorari in this case, we similarly countenance
petitioners' presentation of their First Amendment challenge for the first time before this Court. See, e.g., Blonder–Tongue
Laboratories, Inc. v. University of Illinois Foundation, 402 U.S. 313, 320–321, and n. 6, 91 S.Ct. 1434, 1438–1439, and
n. 6, 28 L.Ed.2d 788 (1971).



8 Petitioners do not challenge the cease and desist order imposed by the Board and affirmed by the Court of Appeals.
Under such an order, petitioners will be subject to contempt sanctions should they again resort to the discriminatory
tactics employed here. Nor do petitioners appear to challenge the court's modifications of the Board's remedial order
conditioning acceptance of the reinstatement offers and the accrual of any backpay upon the discharged employees'
legal presence in this country. See n. 12, infra.
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9 Justice BRENNAN asserts that since the Board has “fully acquiesced” in the Court of Appeals' remedy, the case should
be reviewed as if the Board itself had developed the remedial order. See post, at 2817. This argument misses the mark
on two levels. First, our traditional deference to such remedial orders is premised upon our appreciation that the Board
has duly considered and brought to bear its “special competence” in fashioning appropriate relief in any given unfair
labor practice case. See NLRB v. J. Weingarten, Inc., 420 U.S. 251, 265–266, 95 S.Ct. 959, 967–968, 43 L.Ed.2d 171
(1975). Given the disparity between the Board's original order and the Court of Appeals' modified order, that premise
is patently inapplicable to this case. Moreover, the Board's mere acquiescence in the Court of Appeals' remedial order
simply cannot correct the order's main deficiency—its development in the total absence of any record evidence as to the
circumstances of the individual employees.



10 In imposing a minimum backpay award, the Court of Appeals usurped the delegated function of the Board to decide how
best to appraise the relevant factors that determine a just backpay remedy. The proper course for a reviewing court that
believes a Board remedy to be inadequate is to remand the case to the Board for further consideration. See supra, at
2813; NLRB v. Food Store Employees, 417 U.S. 1, 10, 94 S.Ct. 2074, 2080, 40 L.Ed.2d 612 (1974).



11 We are also mindful that, prior to the instant case, the Board itself had never claimed the power given it here by the Court
of Appeals. To our knowledge, the Board has never attempted to impose a minimum backpay award that the employer
must pay regardless of the actual evidence as to such issues as an employee's availability for work or his efforts to secure
comparable interim employment. In fact, in this very case, the Board had already rejected as “unnecessarily speculative”
the ALJ's recommendation that a 4–week minimum period of backpay be awarded the discharged employees. 234
N.L.R.B., at 1187. The Board now argues that the Court of Appeals' backpay award involves no greater speculation
than that which is normally involved in reconstructing what would have happened to certain employees but for their
discriminatory discharge. See, e.g., NLRB v. Superior Roofing Co., 460 F.2d 1240 (CA9 1972) (per curiam); Buncher v.
NLRB, 405 F.2d 787 (CA3 1968), cert. denied, 396 U.S. 828, 90 S.Ct. 77, 24 L.Ed.2d 78 (1969). In each of these cases,
however, the courts enforced the Board's orders upon finding that the Board, in the course of compliance proceedings, had
applied to particular facts a reasonable formula for determining the probable length of employment and compensation due
and had permitted the employer to come forward with evidence mitigating liability. See, e.g., NLRB v. Superior Roofing
Co., supra, at 1240–1241 (upholding use of a “seniority formula” to compute the earnings of a “representative employee”
in a reasonable approximation of discharged roofer's earnings). In the instant case, the Court of Appeals “estimated” an
appropriate period of backpay without any evidence whatsoever as to the period of time these particular employees might
have continued working before apprehension by the INS and without affording petitioners any opportunity to provide
mitigating evidence. In the absence of relevant factual information or adequate analysis, it is inappropriate for us to
conclude, as does Justice BRENNAN, that the Court of Appeals had estimated the proper minimum backpay award “with
a fair degree of precision,” see post, at 2818.



12 Conditioning the offers of reinstatement on the employees' legal reentry and deeming the employees “unavailable” during
any period when they were not lawfully present are requirements that were in fact imposed by the Court of Appeals in
this case, and hence fully accepted by the Board. See 672 F.2d, at 606 (“Consistent with our requirement that there be
reinstatement only if the discriminatees are legally present and permitted by law to be employed in the United States we
modify the Board's order so as to make clear (1) that [except for the minimum backpay award] in computing backpay
discriminatees will be deemed unavailable for work during any period when not lawfully entitled to be present and
employed in the United States ...”); App. to Pet. for Cert. 32a (modified order). Contrary to Justice BRENNAN's assertion,
see post, at 2818, the Board does not argue that it would exempt these employees from its “unavailability” policy because
their unavailability is directly attributable to the employer's own unfair labor practice. The Board refers to this limited
exception to its normal rule solely to counter petitioners' suggestion that the minimum backpay award is somehow logically
“inconsistent” with normal Board policies in calculating backpay. See Brief for Respondent 45, n. 44. The Board has
clearly indicated its agreement with these portions of the Court of Appeals' remedial order by specifically noting that
petitioners do not challenge these parts of the order, see id., at 43, by limiting its own argument to the minimum backpay
award issue alone, see id., at 43–46, and, most importantly, by asking that the judgment below be affirmed in its entirety.



13 According to Justice BRENNAN, the Court stands guilty today of creating a “disturbing anomaly” by, on the one hand,
holding that undocumented aliens are “employees” within the meaning of the Act and so entitled to bring an unfair labor
practice claim, but then, on the other hand, holding that these same employees are “effectively deprived of any remedy....”
See post, at 2819. This argument completely ignores the fact that today's decision leaves intact the cease and desist
order imposed by the Board, see n. 7, supra, one of the Act's traditional remedies for discriminatory discharge cases.
Were petitioners to engage in similar illegal conduct, they would be subject to contempt proceedings and penalties. This
threat of contempt sanctions thereby provides a significant deterrent against future violations of the Act. At the same time,
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we fully recognize that the reinstatement and backpay awards afford both more certain deterrence against unfair labor
practices and more meaningful relief for the illegally discharged employees. Nevertheless, we remain bound to respect
the directives of the INA as well as the NLRA and to guard against judicial distortion of the statutory limits placed by
Congress on the Board's remedial authority. Any other solution must be sought in Congress and not the courts.



14 In light of our disposition of this issue, we find it unnecessary to consider petitioners' claim that the minimum backpay
awards are “punitive,” and hence beyond the authority of the Board under Republic Steel Corp. v. NLRB, 311 U.S. 7,
9–12, 61 S.Ct. 77, 78–79, 85 L.Ed. 6 (1940). We may thus avoid entering into what we have previously deemed “the
bog of logomachy” as to what is “remedial” and what is “punitive.” NLRB v. Seven–Up Bottling Co., 344 U.S. 344, 348,
73 S.Ct. 287, 290, 97 L.Ed. 377 (1953).



1 Under the guidelines developed by the General Counsel of the NLRB, the period covered by a backpay award generally
includes the time from the discriminatory discharge until the discriminatee either rejects a bona fide offer of reinstatement
or is reinstated. See NLRB Casehandling Manual § 10530.1(a) (1977). In this case, of course, because the five
undocumented alien employees accepted voluntary departure as a substitute for deportation immediately following their
illegal discharge, this normal method of calculating the period of backpay cannot be applied. Instead, just as in Buncher
v. NLRB, an estimate must be made of the income these employees would have earned but for petitioners' unfair labor
practices. As the Board has explained, the 6–month period adopted by the Court of Appeals reflects a reasonable
estimate, under the particular circumstances of this case, of the earnings that these employees lost as a result of
petitioners' illegal conduct.



2 The Court of Appeals expressed concern that some of the discharged alien employees might not be able to establish—
because of their undocumented immigration status—that they were lawfully available for reemployment during the normal
backpay period between their illegal discharge and acceptance of reinstatement, and would therefore not be entitled
to claim backpay. See 672 F.2d, at 606; App. to Pet. for Cert. 28a. But, in order to ensure that petitioners bore some
responsibility for the “discriminatory act[s] which caused these employees to lose their jobs,” the court concluded that a
minimum backpay award was necessary to effectuate the purposes of the NLRA. 672 F.2d 592, 606 (CA7 1982); see
also App. to Pet. for Cert. 28a. As the Board explains in its brief, such a backpay award is wholly consistent with its own
longstanding policy that “where unavailability is due to an illness, injury, or other event that would not have occurred but
for the unlawful discharge, backpay liability will not be tolled for that period.” Brief for Respondent 45, n. 44.



3 In its struggle to justify the contradiction it has created, the Court recognizes, as it must, that “reinstatement and backpay
awards afford both more certain deterrence against unfair labor practices and more meaningful relief for the illegally
discharged employees.” Ante, at 2816, n. 13. Given that fact, the Board's resolute position that reinstatement and backpay
awards are necessary to effectuate the policies of the NLRA, and the fact that the policies of the INA do not require the
Court's result, I am at a loss to understand why the Court insists upon denying these employees the normal remedies
that the Board has seen fit to provide.



a1 Although the difference in the remedy approved by the Court and that urged in Justice BRENNAN's opinion is essentially
one of degree, the former provides less incentive for aliens to enter and reenter the United States illegally.
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130 Ariz. 513
Supreme Court of Arizona, In Banc.



Michael D. TAHTINEN, Petitioner,
v.



SUPERIOR COURT, PINAL COUNTY, Respondent,
Robert GOLDSMITH, Warden of the Central Unit



of the Arizona State Prison and the Department
of Corrections, an Administrative Agency of
the State of Arizona, Real Parties in Interest.



Jim DOWNS, Petitioner,
v.



SUPERIOR COURT, PINAL COUNTY, Respondent,
Bradley SYMOLEN, Jane Doe Symolen, his wife;



and the Department of Corrections, an Agency
of the State of Arizona, Real Parties in Interest.



James PIATT and Terry Von Jackson, Petitioners,
v.



Elizabeth Urwin FRITZ, Clerk of the Court of
Appeals, Division Two and Alma Haught, Clerk



of the Pinal County Superior Court, Respondents,
and



The STATE of Arizona, Real Party in Interest.



Nos. M-354, M-357 and M-362.
|



Nov. 3, 1981.
|



Rehearing Denied Dec. 15, 1981 in M-362 only.



Prisoners filed special action raising the issue of whether
indigents have the right to file a civil action or civil appeal
without paying filing fees. The Supreme Court, Gordon, J.,
held that: (1) no fundamental right was involved with respect
to claims of assault on a prisoner or denial of pay to a prisoner;
(2) prisoner who claimed denial due process in disciplinary
proceedings had an effective alternative in the prison system,
so that refusal to waive filing fees and appeal fees did not
violate constitutional rights; and (3) refusal to waive the fees
did not infringe a fundamental right or create an invidious
classification and thus did not violate the privileges and
immunities clause of Arizona Constitution.



Jurisdiction accepted and relief denied.



West Headnotes (7)



[1] Costs
Time for payment



Statute authorizing court to extend the time for
payment of filing fees does not permit a complete
waiver of the fees regardless of the financial
status of the litigant. A.R.S. § 12–311.



1 Cases that cite this headnote



[2] Criminal Law
In general;  right to allowance



Habeas Corpus
Indigent Petitioners



Filing fees must be waived when an indigent
prisoner seeks to file either an appeal from his
or her conviction or a habeas corpus petition
concerning the reason for incarceration.



2 Cases that cite this headnote



[3] Costs
Nature and grounds of right



When an indigent seeks to file a purely civil
suit, waiver of filing fees is generally not
required; exception is when the suit involves
a fundamental right and the state maintains
a monopoly over the settlement of a dispute
involving that right.



3 Cases that cite this headnote



[4] Costs
Nature and grounds of right



No fundamental rights were involved with
respect to alleged assault and battery against
prisoner or with respect to alleged failure to
pay wages due for work done by prisoner,
and prisoner claiming denial of procedural due
process in disciplinary case had an effective
alternative by appealing within the prison
system, so that failure to waive filing fees in
connection with civil suits or appeals based on
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those allegations did not violate any federal
constitutional rights. A.R.S. § 12–311.



7 Cases that cite this headnote



[5] Constitutional Law
Rational or reasonable basis



Unless fundamental right is violated or an
invidious classification is created, statute
impinging upon the equal privileges and
immunities of a class of Arizona residents will be
upheld if it has a rational basis; statute has such
a basis when it rationally furthers a legitimate
legislative purpose. A.R.S.Const.Art. 2, § 13.



3 Cases that cite this headnote



[6] Constitutional Law
Costs and fees



Costs
Statutory provisions



Statutes requiring payment of filing fees, even
by indigents, do not infringe a fundamental right
or create an invidious classification, thus do not
violate privileges and immunities clause of the
State Constitution. A.R.S. §§ 12–302, 12–311,
12–321, 12–120.31; A.R.S.Const.Art. 2, § 13.



5 Cases that cite this headnote



[7] Costs
Nature and grounds of right



Indigent plaintiffs or appellants have the right to
waiver of filing fees in Arizona courts only when
the case is an appeal from a criminal conviction,
a habeas corpus petition challenging the legality
of the state's incarceration of the plaintiff, or a
lawsuit involving a fundamental right as to which
the state maintains a monopoly over settlement
of disputes.



7 Cases that cite this headnote



Attorneys and Law Firms



*514  **724  Michael D. Tahtinen, in pro. per.



Robert K. Corbin, Atty. Gen., Rory C. H. Abate, Asst. Atty.
Gen., Phoenix, for Robert Goldsmith and the Department of
Corrections, real parties in interest and respondents and the
State of Ariz., real party in interest.



Jim Downs, in pro. per.



Robert K. Corbin, Atty. Gen., Jay R. Adkins, Asst. Atty. Gen.,
Phoenix, for Bradley Symolen and Jane Doe Symolen and the
Department of Corrections, real parties in interest.



James Piatt, Terry Von Jackson, in pro. per.



Opinion



GORDON, Justice:



These three special actions raise the same issue: Do indigents
have the right to file a civil action or civil appeal without
paying the filing fee to the appropriate clerk of the court? We
have consolidated these special actions to consider this issue.



All three special actions were filed by prisoners at the Arizona
State Prison. Case No. M-354 involved a complaint alleging
a denial of procedural due process in a prison disciplinary
proceeding; M-357 concerned an assault and battery charge;
and M-362 alleged a failure to pay wages due for work done
by a prisoner. In case Nos. M-354 and M-357, the clerk of
the Pinal Superior Court refused to accept the prisoner's civil
complaint unless the filing fee of $30.00 was paid. Case No.
M-362 began as a special action in the Superior Court of Pinal
County. The trial court waived the filing fee, considered the
petition, and then dismissed it for lack of standing. When
petitioners tried to file an appeal, the clerk of the Pinal
Superior Court refused to file the notice of appeal without
the $20.00 filing fee. Petitioners then took a special action
to the Court of Appeals, Division Two, but the clerk of the
court refused to accept the petition without the requisite filing
fee. Petitioners in all three cases then brought their cases
individually to this Court by special action, and we accepted
jurisdiction pursuant to A.R.S. Const. Art. 6, s 5(1).



We first note that a waiver of fees in these kinds of cases
is not required by statute. A.R.S. s 12-311 states, “At the
commencement of each action or proceeding, except as
otherwise provided by law, the plaintiff shall pay to the clerk



of the superior court thirty dollars.” 1  A.R.S. ss 12-120.31
and 12-321 require filing fees in the Court of Appeals and
the Supreme Court. A.R.S. s 12-302 provides, “The court
or any judge thereof may for good cause shown extend the
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time for paying any court fees required by law or may relieve
against a default caused by nonpayment of a fee within the
time provided by law * * *.”



[1]  We have held that A.R.S. s 12-311 allows a court to
extend the time for payment of filing fees for a reasonable
time. Sloatman v. Gibbons, 104 Ariz. 429, 454 P.2d 574
(1969), vacated and remanded on other grounds, 402 U.S.
939, 91 S.Ct. 1624, 29 L.Ed.2d 107 (1971). The statute
does not, however, permit a complete waiver of the fees
regardless of the financial status of the *515  **725  litigant.
Therefore, there is no statutory authority for fee waiver.



[2]  [3]  We next consider whether the federal or state
constitutions require waiver of the fees. Filing fees must
be waived when an indigent prisoner seeks to file either an
appeal from his or her conviction or a habeas corpus petition
concerning the reason for incarceration. Bounds v. Smith, 430
U.S. 817, 97 S.Ct. 1491, 52 L.Ed.2d 72 (1977). But when
an indigent seeks to file a purely civil suit, waiver of filing
fees is generally not required. The only exception is when
the suit involves a fundamental right and the state maintains
a monopoly over the settlement of a dispute involving that
right. See Boddie v. Connecticut, 401 U.S. 371, 91 S.Ct. 780,
28 L.Ed.2d 113 (1971). Thus, the federal constitution requires
the waiver of filing fees for an indigent who seeks to file a
divorce action, Boddie, but not for an indigent who seeks to
file a bankruptcy petition, United States v. Kras, 409 U.S. 434,
93 S.Ct. 631, 34 L.Ed.2d 626 (1973).



[4]  In the instant case, none of the three petitions is an appeal
from a conviction or a habeas corpus petition concerning
the reason for incarceration. Neither do the cases fit within
the Boddie exception. No fundamental right is involved in
case Nos. M-357 and M-362, and the petitioner in case No.
M-354 had an effective alternative by appealing within the
prison system. Hence, petitioners were denied no federal
constitutional right when their filing fees were not waived.



Petitioners refer us to Eastin v. Broomfield, 116 Ariz. 576,
570 P.2d 744 (1977), and New v. Arizona Board of Regents,
127 Ariz. 68, 618 P.2d 238 (1980), to support their contention
that refusal to waive their filing fees violates our state
constitution. Eastin concerned a $2,000 cost bond required
for a litigant in a medical malpractice case to proceed to trial
after an adverse finding by the medical liability review panel.
We held:



“As to the indigent, the statute violates
the Arizona constitutional privileges



and immunities clause, Art (2), s 13,
by denying access to the courts. As
to the non-indigent, it places a heavier
burden upon his access to the court and
therefore violates the same clause of
the Arizona Constitution. Hampton v.
Chatwin, (109 Ariz. 98, 505 P.2d 1037
(1973)).”



Eastin, 116 Ariz. at 586, 570 P.2d at 754. New dealt with
a $500 cost bond required to file a breach of contract or
negligence claim against the state. Relying on the above-
quoted language from Eastin, the Court of Appeals found the
bond unconstitutional under Arizona's equal privileges and
immunities clause.



[5]  Art. 2, s 13 of the Arizona Constitution 2  is not an
absolute restriction on the state, however. We hold that unless
a fundamental right is violated or an invidious classification
is created, a statute impinging on the equal privileges and
immunities of a class of Arizona residents will be upheld if
it has a rational basis. A statute has such a basis when it
rationally furthers a legitimate legislative purpose.



The cost bond statutes in Eastin and New did not have
a rational basis. The purpose of the statutes was to deter
frivolous litigation. The frivolity vel non of litigation is not
related to the financial status of the litigants. By denying
access to the courts to indigents with meritorious claims and
granting it to the wealthy with frivolous claims, the bond
provisions of the statutes were grossly overinclusive and
underinclusive. The defects were so great that it cannot be
said they rationally furthered a legitimate legislative purpose.



[6]  The purpose of the filing fees in the instant case,
however, is to recoup some of the administrative costs of
opening the courts to litigants. These costs are incurred by the
state regardless of the financial status of the litigants. The fees
are not excessive, and the time for payment may be extended
under A.R.S. s 12-302. We find the filing fees of A.R.S.
ss 12-311, 12-120.31, and 12-321 to have a rational basis.
The statutes do not infringe a fundamental *516  **726
right or create an invidious classification. Thus, we find them
consistent with Art. 2, s 13 of the Arizona Constitution.



Our ruling today does not bar from the courts all indigent
prisoners with civil claims. Under 42 U.S.C. s 1983, for
example, a prisoner deprived of “rights, privileges, or
immunities” by a person acting under color of state law has
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a civil cause of action. A prisoner who brings the action in
federal court may be able to proceed in forma pauperis. See
28 U.S.C. s 1915.



[7]  The answer to the issue raised, then, is that indigent
plaintiffs or appellants have the right to waiver of filing fees
in Arizona courts only when the case is an appeal from a
criminal conviction, a habeas corpus petition challenging the
legality of the state's incarceration of the plaintiff, or a lawsuit
within the doctrine of Boddie v. Connecticut, supra.



Jurisdiction accepted; relief denied.



STRUCKMEYER, C. J., HOLOHAN, V. C. J., and
CAMERON, J., concur.



Note: Justice JACK D. H. HAYS did not participate in the
determination of this matter.



All Citations



130 Ariz. 513, 637 P.2d 723



Footnotes
1 The state, counties, state and county agencies, and state and county officials are exempted from the payment of court



fees by A.R.S. s 12-304.



2 “No law shall be enacted granting to any citizen, class of citizens, or corporation other than municipal, privileges or
immunities which, upon the same terms, shall not equally belong to all citizens or corporations.”



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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116 P.3d 295
Supreme Court of Utah.



Andrea TINDLEY, individually; John Sabodski,
individually; Andrea Tindley and John Sabodski
for the Estate of Eric Sabodski; David Horman,



individually; Susan Horman, individually;
David and Susan Horman for the Estate of



Jeff Horman; Brian Horman, a minor, by and
through his natural parents David Horman



and Susan Horman; Erin Anderson; and
Matt Ehrman, Plaintiffs and Appellants,



v.
SALT LAKE CITY SCHOOL



DISTRICT, Defendant and Appellee.



No. 20030581.
|



May 17, 2005.



Synopsis
Background: Public high-school students who were injured,
and estates of students who were killed in automobile
accident, which occurred on return trip from out-of-state,
extracurricular debate tournament, brought action against
school district, challenging constitutionality of limitation on
recoverable damages under Governmental Immunity Act.
The Third District Court, Salt Lake Department, Stephen L.
Henriod, J., entered summary judgment in favor of school
district. Plaintiffs appealed.



Holdings: The Supreme Court, Parrish, J., held that:



[1] open courts clause restricts the legislature's ability to
abrogate remedies provided by law;



[2] Governmental Immunity Act's limitation on school
district's liability did not violate open courts clause;



[3] aggregate cap of $500,000 “for two or more persons in
any one occurrence” did not violate due process or uniform
operation of laws provisions of state constitution; and



[4] Governmental Immunity Act did not violate state
constitutional provision barring the abrogation of the right to
recover for injuries resulting in death.



Affirmed.



West Headnotes (16)



[1] Appeal and Error
Review Dependent on Whether Questions



Are of Law or of Fact



Issue of whether a statute is constitutional is a
question of law, which Supreme Court reviews
for correctness, giving no deference to the trial
court.



Cases that cite this headnote



[2] Constitutional Law
Presumptions and Construction as to



Constitutionality



Constitutional Law
Proof beyond a reasonable doubt



Challenged statute is presumed constitutional,
and courts resolve any reasonable doubts in favor
of constitutionality.



Cases that cite this headnote



[3] Constitutional Law
Abrogation, modification, or recognition of



remedies



Open courts clause provides more than
procedural protections; it also secures
substantive rights, thereby restricting the
legislature's ability to abrogate remedies
provided by law. West's U.C.A. Const. Art. 1, §
11.



1 Cases that cite this headnote



[4] Constitutional Law
Abrogation, modification, or recognition of



remedies
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Open courts clause is not an absolute guarantee
of all substantive rights, but rather, applies only
to legislation that abrogates a cause of action
existing at the time of its enactment; legislature
remains free to abrogate or limit claims that
could not have been brought under then-existing
law. West's U.C.A. Const. Art. 1, § 11.



2 Cases that cite this headnote



[5] Constitutional Law
Abrogation, modification, or recognition of



remedies



Mere fact that legislation abrogates an existing
legal remedy does not render it impermissible
under the open courts clause; such legislation is
acceptable so long as it either provides an injured
person an effective and reasonable alternative
remedy, or seeks to eliminate a clear social or
economic evil. West's U.C.A. Const. Art. 1, § 11.



1 Cases that cite this headnote



[6] Constitutional Law
Abrogation, modification, or recognition of



remedies



Legislative abrogation of an existing legal
remedy to eliminate a clear social or economic
evil violates open courts clause if it constitutes
an arbitrary or unreasonable means for achieving
that objective. West's U.C.A. Const. Art. 1, § 11.



Cases that cite this headnote



[7] Automobiles
Municipal corporations;  districts



Constitutional Law
Conditions, Limitations, and Other



Restrictions on Access and Remedies



Governmental Immunity Act's limitation on
school district's liability to public high-school
students who were injured, and estates of
students who were killed, in automobile accident
that occurred on return trip from out-of-state,
extracurricular debate tournament did not violate
open courts clause; transport of students fell
within realm of a school district's core activities,
such that Act did not abrogate a cause of action



existing at the time of its enactment. West's
U.C.A. Const. Art. 1, § 11; West's U.C.A. § 63–
30–34 (Repealed).



3 Cases that cite this headnote



[8] Constitutional Law
Abrogation, modification, or recognition of



remedies



Municipal Corporations
Constitutional and statutory provisions



To determine whether Governmental Immunity
Act in its current form abrogates a cause of action
that existed prior to its enactment, for purposes of
open courts clause, courts assess whether activity
giving rise to the cause of action is of such a
unique nature that it can only be performed by
governmental agency or that it is essential to
core of governmental immunity; in applying test,
court must, among other things, evaluate whether
the effect of tort liability would promote public
safety or defeat essential or core governmental
activities and programs that are critical to the
protection of public safety and welfare. West's
U.C.A. Const. Art. 1, § 11; West's U.C.A. §
63-30-1 et seq. (Repealed).



3 Cases that cite this headnote



[9] Statutes
Uniformity of Operation



When evaluating a challenge under the uniform
operation of laws provision of state constitution,
commonly referred to as Utah's equal protection
clause, court's subject statutory classifications
that involve fundamental rights or suspect
classifications to a heightened degree of
scrutiny; additionally, courts review statutory
classifications that implicate rights protected by
the open courts clause under heightened scrutiny.
West's U.C.A. Const. Art. 1, §§ 11, 24.



Cases that cite this headnote



[10] Statutes
Uniformity of Operation



When a statute challenged under uniform
operation of laws provision of state constitution
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does not create a suspect classification and
implicates neither a fundamental right nor a
right protected by the open courts clause, courts
will analyze statute to determine (1) whether
the classification is reasonable, (2) whether
the legislative objectives are legitimate, and
(3) whether there is a reasonable relationship
between the two. West's U.C.A. Const. Art. 1, §§
11, 24.



1 Cases that cite this headnote



[11] Constitutional Law
Arbitrariness



Constitutional Law
Reasonableness, rationality, and



relationship to object



Constitutional Law
Discrimination and Classification



Under the due process clause of state
constitution, a statute that does not infringe
upon a fundamental right is subject only
to rational basis review and will be upheld
if it has a reasonable relation to a proper
legislative purpose, and is neither arbitrary nor
discriminatory. West's U.C.A. Const. Art. 1, § 7.



Cases that cite this headnote



[12] Constitutional Law
Fundamental rights



Statutes
Uniformity of Operation



For purposes of constitutional challenge to
statute under due process or uniform operation
of laws provisions of state constitution,
fundamental rights are those rights which form
an implicit part of the life of a free citizen in a
free society. West's U.C.A. Const. Art. 1, §§ 7,
24.



Cases that cite this headnote



[13] Constitutional Law
Tort or Financial Liabilities



Education
Constitutional and statutory provisions



Statutes
Tort or financial liabilities



Right to sue in tort a school district or any other
governmental entity engaging in a governmental
function does not qualify as a fundamental right
under due process or uniform operation of laws
provisions of state constitution. West's U.C.A.
Const. Art. 1, §§ 7, 24.



1 Cases that cite this headnote



[14] Constitutional Law
Immunity in general



Constitutional Law
Wrongful death and survival



Education
Judgment



Statutes
Tort or financial liabilities



Governmental Immunity Act's limitation on
school district's liability to public high-school
students who were injured, and estates of
students who were killed, in automobile accident
that occurred on return trip from out-of-
state, extracurricular debate tournament, limiting
liability to aggregate cap of $500,000 “for
two or more persons in any one occurrence,”
did not violate due process or uniform
operation of laws provisions of state constitution;
limitation was reasonably related to legitimate
purpose of protecting governmental entities from
devastating damages awards. West's U.C.A.
Const. Art. 1, §§ 7, 24; West's U.C.A. § 63–30–
34 (Repealed).



1 Cases that cite this headnote



[15] Municipal Corporations
Damages



Governmental Immunity Act was intended to
preserve the treasuries of the state and its
political subdivisions; by limiting the damages
payable by governmental entities, the Act
protects an entity's operating budget from the
possibility of substantial damage awards and the
financial havoc they may wreak. West's U.C.A.
§ 63-30-1 et seq. (Repealed).
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3 Cases that cite this headnote



[16] Education
Judgment



Governmental Immunity Act's $500,000
limitation on school district's liability to estates
of students who were killed in automobile
accident that occurred on return trip from out-
of-state, extracurricular debate tournament did
not violate state constitutional provision barring
the abrogation of the right to recover for injuries
resulting in death, given that legislature, in the
Act, had fixed an available remedy. West's
U.C.A. Const. Art. 16, § 5; West's U.C.A. § 63–
30–34 (Repealed).
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Attorneys and Law Firms



*297  George Waddoups, Lawrence D. Buhler, Ralph C.
Petty, Timothy C. Houpt, Salt Lake City, for plaintiffs.



Mark L. Shurtleff, Att'y Gen., Brent A. Burnett, Barry G.
Lawrence, Asst. Att'ys Gen., for defendant.



Opinion



PARRISH, Justice:



¶ 1 This appeal concerns the constitutionality of section 63–
30–34 of the Utah Governmental Immunity Act, which limits
the damages recoverable in actions against the state or its



political subdivisions. 1  Plaintiffs brought this action against
the Salt Lake City School District (the “District”), asserting
that the limitation violates both the Utah and the United States
Constitutions. The District successfully moved for summary
judgment. Plaintiffs appealed. We affirm.



BACKGROUND



¶ 2 David Smith was employed by the District as a teacher
and debate team coach at Highland High School in Salt
Lake City, Utah. Smith selected eight students, including Erin
Anderson, Matt Ehrman, Brian and Jeff Horman, and Eric
Sabodski, to compete in a debate tournament at the University



of Southern California (“USC”). The tournament began on
Friday, November 3, 2000, and concluded the following
Sunday. Each student competing in the tournament paid a
portion of the costs to attend, with the remaining costs paid
by funds raised through the high school debate club.



¶ 3 Intending to drive the team to USC, Smith reserved
a fifteen-passenger van from a rental agency. When Smith
arrived at the rental agency, however, he learned that the van
he had reserved was unavailable. Consequently, Smith rented
two minivans to transport the students to the competition.
District employee and assistant debate team coach Christian
Bradley drove one of the vans, while Smith drove the other.



¶ 4 The debate team arrived at USC and participated in both
the preliminary and the elimination rounds of the competition.
Following the elimination rounds on Sunday afternoon, the
team began the return trip to Salt Lake City. Bradley left at
approximately 1:00 p.m., driving one of the rented minivans,
with Eric, Jeff, Erin, Brian, and Matt as passengers. Smith
followed shortly thereafter with the remaining students. Late
that evening, while traveling through Millard *298  County,
Utah, Bradley lost control of the minivan due to his own
negligence. The vehicle flipped several times, ejecting Eric,
Jeff, and Erin.



¶ 5 Eric and Jeff were killed in the accident, and
the remaining three students were seriously injured. Erin
sustained numerous injuries, including a severe traumatic
brain injury. Brian's injuries included crushed vertebrae and
a fractured hand and foot, and Matt suffered an injury to
his knee, as well as multiple contusions and abrasions. It
is uncontested that plaintiffs' aggregate damages exceeded
$500,000.



¶ 6 Recognizing its liability for Bradley's negligence, the
District and its insurer, the Utah State Division of Risk
Management, entered into a settlement agreement with
plaintiffs Erin, Brian, Matt, and the parents and estates of Eric
and Jeff. Under the settlement agreement, the District agreed
to pay plaintiffs collectively $500,000, the maximum amount
then recoverable under the Utah Governmental Immunity
Act. In exchange, plaintiffs agreed to relinquish their rights
to pursue any claims against the District or its employees,
but reserved the right to challenge the constitutionality of the
damage cap imposed by the Governmental Immunity Act.



¶ 7 In accordance with the settlement agreement, plaintiffs
filed suit in district court, alleging that the cap violates several
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provisions of the Utah Constitution, including the open courts
clause, as well as the provisions guaranteeing due process,
uniform operation of laws, and the right to recover damages
for injuries resulting in death. Plaintiffs also alleged that the
cap violates the equal protection guarantee of the United
States Constitution.



¶ 8 The District filed a motion for summary judgment, urging
the district court to reject plaintiffs' constitutional challenges
to the cap. Plaintiffs responded with a cross-motion for
summary judgment. The district court granted the District's
motion for summary judgment, finding the cap constitutional
and dismissing plaintiffs' claims with prejudice. This appeal
followed.



ANALYSIS



¶ 9 Historically, the ability to sue the State of Utah or one of
its political subdivisions rested on a determination of whether
the governmental entity was protected by the common law
doctrine of sovereign immunity. That changed in 1965,
when the Utah Legislature enacted the Utah Governmental
Immunity Act (the “Act”), which barred all causes of action
against the state and its political subdivisions unless expressly
authorized by statute. Specifically, the Act provided that
“all governmental entities,” including school districts, “are
immune from suit for any injury which results from the
exercise of a governmental function.” Utah Code Ann. §§ 63–
30–2(3), (7), –3(1) (1997 & Supp.2000). Despite its broad
grant of immunity, the Act expressly waived immunity for
“injury proximately caused by a negligent act or omission of
an employee committed within the scope of employment.”
Id. § 63–30–10 (1997). Judgments obtained pursuant to this
waiver, however, were limited. The Act provided that



if a judgment for damages for personal
injury against a governmental entity,
or an employee whom a governmental
entity has a duty to indemnify, exceeds
$250,000 for one person in any one
occurrence, or $500,000 for two or
more persons in any one occurrence,
the court shall reduce the judgment to
that amount.



Id. § 63–30–34.



¶ 10 Plaintiffs argue that this statutory limitation on
judgments violates article I, section 11 of the Utah



Constitution, commonly referred to as the open courts clause.
Plaintiffs also argue that the cap violates the due process
and uniform operation of laws provisions of the Utah
Constitution, as well as the equal protection guarantee of the
United States Constitution. Finally, plaintiffs assert that the
cap violates article XVI, section 5 of the Utah Constitution,
which guarantees the right to recover damages for injuries



resulting in death. 2



*299  [1]  [2]  ¶ 11 “The issue of ‘[w]hether a statute
is constitutional is a question of law, which we review for
correctness, giving no deference to the trial court.’ ” Grand
County v. Emery County, 2002 UT 57, ¶ 6, 52 P.3d 1148
(quoting State v. Daniels, 2002 UT 2, ¶ 30, 40 P.3d 611).
Moreover, as this court has recognized, the challenged statute
“is presumed constitutional, and we resolve any reasonable
doubts in favor of constitutionality.” Utah Sch. Bds. Ass'n v.
State Bd. of Educ., 2001 UT 2, ¶ 9, 17 P.3d 1125 (internal
quotations omitted). Because we conclude that plaintiffs have
failed to demonstrate that the cap violates either the Utah
or the United States Constitution, we affirm the summary
judgment entered in favor of the District.



I. THE OPEN COURTS CLAUSE: ARTICLE I,
SECTION 11 OF THE UTAH CONSTITUTION



¶ 12 We first address plaintiffs' claim that the cap violates the
open courts clause found in article I, section 11 of the Utah
Constitution. That provision provides:



All courts shall be open, and every
person, for an injury done to him
in his person, property or reputation,
shall have remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this State, by himself or
counsel, any civil cause to which he is
a party.



Utah Const. art. I, § 11.



[3]  ¶ 13 The open courts clause is not merely a procedural
protection. Rather, this court has held that the open courts
clause provides citizens of Utah the “right to a remedy for
an injury.” Judd ex rel. Montgomery v. Drezga, 2004 UT
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91, ¶ 10, 103 P.3d 135. In Laney v. Fairview City, 2002 UT
79, 57 P.3d 1007, we declared that “the plain meaning of
the [open courts clause] ‘imposes some substantive limitation
on the legislature['s ability] to abolish judicial remedies in a
capricious fashion.’ ” Id. at ¶ 30 (quoting Craftsman Builder's
Supply, Inc. v. Butler Mfg. Co., 1999 UT 18, ¶ 33, 974 P.2d
1194 (Stewart, J., concurring)). In Berry ex rel. Berry v. Beech
Aircraft Corp., 717 P.2d 670 (Utah 1985), we stated that



the basic purpose of Article I, section
11 is to impose some limitation on [the
legislature's] power for the benefit of
those persons who are injured in their
persons, property, or reputations since
they are generally isolated in society,
belong to no identifiable group, and
rarely are able to rally the political
process to their aid.



Id. at 676. In other words, the open courts clause provides
more than procedural protections; it also secures substantive
rights, thereby restricting the legislature's ability to abrogate
remedies provided by law.



¶ 14 The District asks us to overrule this interpretation of
the open courts clause, first announced in the Berry decision.
Under the doctrine of stare decisis, the District assumes
the “substantial burden” of convincing us that “the rule
was originally erroneous or is no longer sound because of
changing conditions and that more good than harm will come
by departing from precedent.” Laney, 2002 UT 79 at ¶ 45, 57
P.3d 1007 (internal quotations omitted).



¶ 15 We recently have declined similar invitations to overrule
the Berry interpretation. For instance, in Laney, we held that
Berry was not erroneously decided; rather, its “analytical
model ... was established only after a thorough analysis of
Utah's case law regarding the open courts provision and the
case law and history of other states with similar provisions.”
Id. at ¶ 46. Additionally, we opined that overruling Berry's
interpretation of the open courts clause “can only do harm
to our constitution and to the delicate balance of process it
creates.” Id. at ¶ 47; see also Judd, 2004 UT 91 at ¶ 11, 103
P.3d 135 (“The Attorney General invites us to disavow our
Berry line of cases.... This we decline to do.”).



*300  ¶ 16 The District nevertheless suggests that we should
abandon Berry's interpretation of the open courts clause
because several states have adopted a definition contrary
to ours when interpreting similar provisions. Although the



District has taken great care in detailing the states that have
adopted this differing view, we previously have stated, and
now reaffirm, that the meaning of our open courts clause is
not dependent upon another state's interpretation of a similar
provision. Rather, “we should rely on our own state history
and precedent to determine the purpose and meaning of article
I, section 11's protection.” Laney, 2002 UT 79 at ¶ 32, 57 P.3d
1007. Because the District has failed to meet its burden of
demonstrating either that Berry was erroneously decided or
that a change in conditions now makes its holding unsound,
we decline its invitation to overrule Berry.



[4]  ¶ 17 Although the open courts clause protects both
substantive and procedural rights, the clause is not an absolute
guarantee of all substantive rights. Rather, it applies only
to legislation which “abrogates a cause of action existing at
the time of its enactment.” Id. at ¶ 50. The legislature thus
remains free to abrogate or limit claims that could not have
been brought under then-existing law. Claims barred by the
doctrine of governmental immunity are an example of this
principle. In DeBry v. Noble, 889 P.2d 428 (Utah 1995), we
noted that “the scope of the protections afforded by article I,
section 11 [have] to be viewed in light of the immunities that
were recognized when the Utah Constitution was adopted,”
including “governmental immunity.” Id. at 435; see also
Madsen v. Borthick, 658 P.2d 627, 629 (Utah 1983) (“Article
I, § 11 worked no change in the principle of sovereign
immunity, and sovereign immunity is not unconstitutional
under that section.”).



[5]  [6]  ¶ 18 In addition, the mere fact that legislation
abrogates an existing legal remedy does not render it
impermissible under the open courts clause. Such legislation
is acceptable under Berry so long as it either “provides
an injured person an effective and reasonable alternative
remedy” or seeks to eliminate “a clear social or economic
evil.” 717 P.2d at 680. With respect to the second alternative,
“the [abrogation] of an existing legal remedy [cannot be] an
arbitrary or unreasonable means for achieving the objective.”
Id.



[7]  ¶ 19 The District argues that the doctrine of sovereign
immunity rendered it immune from suit prior to the passage
of the Act. Accordingly, it reasons that the Act could not
have abrogated any “existing remedy” in violation of the
open courts clause. Plaintiffs urge us to reject this conclusion
for two reasons. First, plaintiffs argue that the doctrine of
sovereign immunity was not part of Utah law at the time the
Utah Constitution was adopted. Second, even assuming that
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sovereign immunity was part of Utah law, they assert that it
protected governmental entities only when those entities were
performing activities constituting a governmental function,
Lyon v. Burton, 2000 UT 19, ¶ 36, 5 P.3d 616, and that
transporting students to an out-of-state, extracurricular debate
tournament does not qualify as such. We decline plaintiffs'
invitation to revisit the historical evolution of sovereign
immunity under Utah law because we conclude that the
District would have been entitled to immunity for its activity
in this case prior to the adoption of the Act.



¶ 20 Before the enactment of the Act in 1965, governmental
entities were afforded immunity to the extent that their
activities qualified as governmental functions. See id. (noting
that prior to the Act's enactment, “governmental activities
deemed to be proprietary were not immune and governmental
activities deemed to be ‘governmental’ as opposed to
proprietary were immune”). With certain exceptions, the
Act codified this view of sovereign immunity, providing
all governmental entities immunity for “the exercise of a
governmental function.” Utah Code Ann. § 63–30–3(1); see
Greenhalgh v. Payson City, 530 P.2d 799, 801 (Utah 1975)
(“It seems plain enough that the intent of [the Act] was
to retain the then existing law, both as to immunity and
as to liability ....”), superseded on other grounds by Utah
Code Ann. § 78–12–36(1) (Supp.1975). However, because
the Act did not define “governmental function,” the question
of whether an activity *301  fell within the scope of the Act
rested with the courts. See Standiford v. Salt Lake City Corp.,
605 P.2d 1230, 1232 (Utah 1980), superseded by Utah Code
Ann. § 63–30–2(4)(a) (1987). This changed in 1987 when
the legislature amended the Act, defining a governmental
function as follows:



any act, failure to act, operation,
function, or undertaking of a
governmental entity whether or not the
act, failure to act, operation, function,
or undertaking is characterized as
governmental, proprietary, a core
governmental function, unique to
government, undertaken in a dual
capacity, essential to or not essential
to a government or governmental
function, or could be performed by
private enterprise or private persons.



Utah Code Ann. § 63–30–2(4)(a).



¶ 21 The 1987 amendment substantively expanded the scope
of immunity established by the Act, providing immunity for
activities that were once deemed proprietary and, therefore,
had not been covered by immunity under the common law.
See Laney, 2002 UT 79 at ¶ 53, 57 P.3d 1007 (“By defining
a governmental function as any act of a governmental
entity, whether or not the activity is characterized as
governmental or proprietary, the 1987 amendment effectively
grants immunity protection for some activities that were
formerly considered proprietary and were not entitled to
immunity.”). Accordingly, to determine whether the Act, or
its 1987 amendment, “abrogates a cause of action existing at
the time of its enactment,” id. at ¶ 50, we must determine
whether plaintiffs would have had a right to bring their cause
of action against the District at any time prior to 1987. If
not, the Act does not abrogate an existing remedy, thereby
terminating our analysis. If, however, plaintiffs would have
been able to bring suit against the District prior to 1987,
we must then determine whether the Act's abrogation of that
cause of action is permissible under Berry.



[8]  ¶ 22 Our jurisprudence has established a distinct test,
based on our opinion in Standiford, for determining whether
the Act in its current form abrogates a cause of action that
existed prior to its enactment. Under this test, we assess
whether the activity giving rise to the cause of action is “
‘of such a unique nature that it can only be performed by
a governmental agency or that ... is essential to the core of
governmental immunity.’ ” Laney, 2002 UT 79 at ¶ 52, 57
P.3d 1007 (quoting Standiford, 605 P.2d at 1236–37); see
Lyon, 2000 UT 19 at ¶ 35, 5 P.3d 616 (recognizing that the
Standiford test “reflect[s] the proper constitutional boundary
between those governmental activities that” implicate the
open courts clause and those that do not).



¶ 23 We previously have noted that the Standiford test must
be applied with a “degree of flexibility” in order to take into
account the “significant differences between different kinds
of governmental activities.” DeBry, 889 P.2d at 440. Thus, in
applying this test, we must, “ ‘among other things, evaluate
whether the effect of tort liability would promote public
safety or defeat essential or core governmental activities and
programs that are critical to the protection of public safety and
welfare.’ ” Lyon, 2000 UT 19 at ¶ 39, 5 P.3d 616 (quoting
DeBry, 889 P.2d at 440). In our previous applications of the
Standiford test, we have concluded, for example, that a city's
“operation and maintenance of a municipal electrical power
system” was not sufficiently unique to have qualified for
immunity under the pre–1987 version of the Act, Laney, 2002
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UT 79 at ¶¶ 22–53, 57 P.3d 1007; “that fire fighting activities
are an essential and core governmental activity,” Lyon, 2000
UT 19 at ¶ 42, 5 P.3d 616; and that a city's “operation of a
public golf course is not essential to governing,” Standiford,
605 P.2d at 1237.



¶ 24 We have long recognized the essential nature of public
schools' educational activities. See Bingham v. Bd. of Educ.,
118 Utah 582, 223 P.2d 432, 434 (1950) (recognizing that
school districts act “ ‘on behalf of the state in discharging
the duty of educating the children of school age in the public
schools created by general laws' ” (quoting Woodcock v. Bd.
of Educ., 55 Utah 458, 187 P. 181, 183 (Utah 1920))). While
the act of providing classroom instruction lies at the heart of
a school district's function, any supplemental activities that
are necessary to sustain this *302  function must similarly
be subject to the same rule. This principle is consistent with
our previous recognition that the scope of a school board's
immunity, prior to the enactment of the Act, extended to its
operation of an incinerator to dispose of garbage collected on
school grounds. Id. at 438.



¶ 25 Here, we are unwilling to conclude that a school's
operation of an extracurricular student debate team, including
its transport of the team to and from out-of-state competitions,
falls outside the realm of a school district's core activities.
Such an activity clearly benefits student education and is
unlikely to be available to public school students if not offered
through their schools. Moreover, imposing tort liability on
a school district for the operation of such activities is
more likely to deter schools from offering them than to
promote public safety. We note that other jurisdictions have
consistently held that similar extracurricular activities fall
within the scope of a public school's traditional governmental
immunity. See, e.g., Yanero v. Davis, 65 S.W.3d 510,
527 (Ky.2001) (interscholastic athletics); Churilla v. Sch.
Dist., 105 Mich.App. 32, 306 N.W.2d 381, 381 (1981)
(football program); McManus v. Anahuac Indep. Sch. Dist.,
667 S.W.2d 275, 278 (Tex.Ct.App.1984) (school-sponsored
bonfire and pep rally).



¶ 26 We conclude that school districts have always enjoyed
governmental immunity for the operation of such programs
as the one at issue. Thus, the Act did not in any way limit or
abrogate a right to recover from the District. See McCorvey
v. Utah Dep't of Transp., 868 P.2d 41, 48 (Utah 1993)
(“Because no right existed at common law to recover from
the state for injuries arising out of the state's maintenance
of public roadways, the legislature is free to limit the state's



liability in that area without implicating the open courts
clause....”). Accordingly, we hold that the Act's limitation on
damages does not violate the open courts provision of the
Utah Constitution.



II. UNIFORM OPERATION OF LAWS
AND DUE PROCESS UNDER THE UTAH



CONSTITUTION AND EQUAL PROTECTION
UNDER THE UNITED STATES CONSTITUTION



¶ 27 We now address whether the Act violates either the



uniform operation of laws provision, article I, section 24, 3  or



the due process provision, article I, section 7, 4  of the Utah
Constitution. Because both provisions seek to accomplish
the same objective, namely, to ensure that legislation is
“rationally related to the accomplishment of some legitimate
state purpose,” our analysis of the two provisions will contain
“[considerable] overlap.” Condemarin v. Univ. Hosp., 775
P.2d 348, 356 (Utah 1989) (internal quotations omitted).



[9]  [10]  ¶ 28 When evaluating a challenge under the
uniform operation of laws provision, commonly referred
to as Utah's equal protection clause, we subject statutory
classifications that involve fundamental rights or suspect
classifications to a “heightened degree of scrutiny.” Utah
Safe to Learn–Safe to Worship Coalition, Inc. v. State, 2004
UT 32, ¶ 31, 94 P.3d 217. Additionally, we review statutory
classifications that implicate rights protected by the open
courts clause under “heightened scrutiny.” Judd, 2004 UT
91 at ¶ 19, 103 P.3d 135; see also Lee v. Gaufin, 867 P.2d
572, 580–82 (Utah 1993) (holding that “a standard of scrutiny
stricter than the rational-basis standard governed when a
discrimination implicated a right protected by the open courts
provision”). However, when a statute does not create a
suspect classification and implicates neither a fundamental
right nor a right protected by the open courts clause, we will
subject that statute to a lower level of scrutiny, analyzing
the statute to determine “ ‘(1) whether the classification
is reasonable, (2) whether the legislative objectives are
legitimate, and (3) whether there is a reasonable relationship
between the two.’ ” Peterson v. Coca–Cola USA, 2002 UT 42,
¶ 23, 48 P.3d 941 (quoting *303  Ryan v. Gold Cross Servs.,
Inc., 903 P.2d 423, 426 (Utah 1995)).



[11]  [12]  [13]  ¶ 29 Similarly, under the due process
clause, a statute that does not infringe upon a fundamental
right is subject only to rational basis review and will be upheld
if it has “ ‘a reasonable relation to a proper legislative purpose,
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and [is] neither arbitrary nor discriminatory.’ ” Condemarin,
775 P.2d at 356 (quoting Nebbia v. New York, 291 U.S. 502,
537, 54 S.Ct. 505, 78 L.Ed. 940 (1934)). Fundamental rights
are “those rights which form an implicit part of the life of a
free citizen in a free society.” Utah Pub. Employees' Ass'n
v. State, 610 P.2d 1272, 1273 (Utah 1980). “The catalog of
fundamental interests is relatively small to date, and includes
such things as the right[s] to vote, to procreate and to travel
interstate.” Id. The right to sue in tort a school district or
any other governmental entity engaging in a governmental
function does not qualify as such a fundamental right. See
Bingham, 223 P.2d at 438 (holding that because “the acts
complained of were committed in the performance of a
governmental function, the rule of immunity applies”); see
also McCorvey, 868 P.2d at 48 (“There is no fundamental
right to recover unlimited damages from government entities
performing governmental functions.” (internal quotations
omitted)).



¶ 30 Because the Act implicates neither a fundamental right
nor a right protected by the open courts clause, the lower,
or rational basis, level of scrutiny governs our analysis of
plaintiffs' equal protection and due process claims. In prior
cases, we applied that level of scrutiny to the Act's limitation
on individual damages and concluded that the limitation
violates neither the equal protection provision nor the due
process provision of the Utah Constitution. See Parks v. Utah
Transit Auth., 2002 UT 55, ¶ 18, 53 P.3d 473 (noting that
we have “addressed the constitutionality of section 63–30–
34 under each of these provisions [article I, section 7 and
article I, section 24] in previous cases and have repeatedly
upheld the statute”); McCorvey, 868 P.2d at 48 (concluding
that the Act was not “unconstitutional as applied” because it
did not “infringe on a fundamental right”). As we stated in
Parks, “[w]e eschew the invitation to revisit these decisions,
and we uphold the constitutionality of the [individual cap]
under these constitutional provisions.” 2002 UT 55 at ¶ 18,
53 P.3d 473.



[14]  ¶ 31 Anticipating our decision to uphold the cap on
individual damages based on our prior decisions, plaintiffs
nonetheless urge us to hold that the aggregate cap of $500,000
“for two or more persons in any one occurrence” violates
the equal protection and due process provisions of the Utah
Constitution. Because both the due process and uniform
operation of the laws provisions require that we evaluate the
governmental purpose of the legislation, see Condemarin,
775 P.2d at 356, we first examine the objective of the



aggregate cap before determining its constitutionality under
those provisions.



[15]  ¶ 32 The District maintains, and we have
acknowledged, that the damage cap was intended to preserve
the treasuries of the state and its political subdivisions. See
id. at 361. By limiting the damages payable by governmental
entities, the Act protects an entity's operating budget from
the possibility of substantial damage awards and the financial
havoc they may wreak. We find this to be a legitimate
governmental purpose. Although we recognize that the
aggregate cap may impose significant financial and emotional
burdens on those injured by a governmental entity, it is
not our province to rule on the wisdom of the Act or
to determine whether the Act is the optimal method for
achieving the desired result. Rather, our inquiry is limited to
the Act's constitutionality. See Judd, 2004 UT 91 at ¶ 15, 103
P.3d 135 (“Our job as this state's court of last resort is to
determine whether the legislature overstepped the bounds of
its constitutional authority ..., not whether it made wise policy
in doing so.”).



¶ 33 Having identified the cap's legitimate objective, we now
address whether the aggregate cap satisfies the additional
requirements of Utah's equal protection and due process
guarantees. Under our equal protection analysis, a statute
is constitutional if its classification is “a reasonable one
and bears a reasonable relationship to the achievement of
a legitimate legislative purpose.” *304  Mountain Fuel
Supply Co. v. Salt Lake City Corp., 752 P.2d 884, 890
(Utah 1988). We conclude that the classifications inherent
in the aggregate cap are both reasonable and reasonably
related to accomplishing the Act's objective of protecting the



fiscal resources of governmental entities. 5  Damages arising
from multiple-victim accidents resulting in personal injury
are extremely difficult to predict and have a much greater
potential than any single-victim accident for giving rise to
a judgment that could drastically deplete the resources of
a governmental entity. A judgment in favor of numerous
plaintiffs against a small municipality for damages resulting
from a catastrophic event could have a devastating impact on
the municipality's fiscal health. The aggregate cap protects
against such a result by limiting the damages the municipality



can be required to pay to multiple victims. 6  Although we
acknowledge that the legislature could have selected a less
severe means to achieve this objective, the level of scrutiny
we employ in this case does not require the statute to embody
the best solution. See Condemarin, 775 P.2d at 386 (Hall,
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C.J., dissenting). Consequently, we hold that the aggregate
cap satisfies the demands of equal protection.



¶ 34 We reach a similar conclusion with respect to plaintiffs'
claims under the due process clause. As stated above, a statute
does not offend due process if it has a “reasonable relation
to a proper legislative purpose, and [is] neither arbitrary nor
discriminatory.” Id. at 352 (internal quotations omitted). As
recognized in our equal protection analysis, the aggregate cap
is reasonably related to a legitimate governmental objective.
Accordingly, we hold that the aggregate cap also satisfies the
demands of due process.



¶ 35 Plaintiffs further assert that the cap violates the guarantee
of equal protection found in the Fourteenth Amendment to
the United States Constitution. In discussing the relationship
between Utah's uniform operation of laws provision and the
federal equal protection provision, “we have made clear that
Utah's uniform operation of the laws provision is ‘at least as
exacting, and in some circumstances, more rigorous than the
standard applied under the federal constitution.’ ” Whitmer
v. City of Lindon, 943 P.2d 226, 230 (Utah 1997) (quoting
Mountain Fuel, 752 P.2d at 889); see also Carrier v. Pro–
Tech Restoration, 944 P.2d 346, 356 (Utah 1997) (declaring
that, under a rational basis review, “the protection afforded
by article I, section 24 is at least as rigorous as that provided
by the United States Constitution”). Because the Act does not
violate plaintiffs' rights under article I, section 24 of the Utah
Constitution, it also “will pass federal muster.” Whitmer, 943
P.2d at 230 (internal quotations omitted).



III. THE RIGHT TO RECOVER DAMAGES
FOR WRONGFUL DEATH, ARTICLE XVI,



SECTION 5 OF THE UTAH CONSTITUTION



[16]  ¶ 36 The final issue we address is whether the Act
violates the right to recover damages for injuries resulting in
death, as *305  guaranteed by article XVI, section 5 of the
Utah Constitution. That provision provides that “[t]he right
of action to recover damages for injuries resulting in death [ ]
shall never be abrogated, and the amount recoverable shall not
be subject to any statutory limitation, except in cases where
compensation for injuries resulting in death is provided for



by law.” Utah Const. art. XVI, § 5. As with the uniform
operation of laws and due process issues, we decided this
issue in Parks, holding that “the Act ‘does not abrogate any
previously existing right of action and therefore does not
violate article XVI, section 5.’ ” 2002 UT 55 at ¶ 15, 53 P.3d
473 (quoting Tiede v. State Dep't of Corr., 915 P.2d 500, 504
(Utah 1996)). In Parks, we noted an additional reason the
Act did not violate article XVI, section 5: “The prohibition
against any limitation on the amount recoverable is subject to
an exception, i.e., ‘in cases where compensation for injuries
resulting in death is provided by law.’ That exception applies
here where the legislature has in the Act fixed the plaintiffs'
remedy.” Id. at ¶ 17 (quoting Utah Const. art. XVI, § 5).
Because plaintiffs have failed to distinguish Parks from this
case, we find Parks controlling and decline to depart from our
holding therein.



CONCLUSION



¶ 37 In conclusion, we hold that section 63–30–34 of the Utah
Code is constitutional as applied to plaintiffs. Specifically,
the limitation on damages found in the Utah Governmental
Immunity Act does not violate the open courts clause, the
due process provision, or the uniform operation of laws
provision of the Utah Constitution. Similarly, the limitation
is inconsistent with neither federal guarantees of equal
protection nor the right under the Utah Constitution to recover
damages for injuries resulting in death. We therefore affirm
the summary judgment entered in favor of the District.



¶ 38 Chief Justice DURHAM, Justice DURRANT, Justice
NEHRING, and Judge LAYCOCK concur in Justice
PARRISH's opinion.



¶ 39 Having disqualified himself, Associate Chief Justice
WILKINS does not participate herein; District Judge
CLAUDIA LAYCOCK sat.



All Citations



116 P.3d 295, 200 Ed. Law Rep. 406, 526 Utah Adv. Rep.
19, 2005 UT 30



Footnotes
1 In 2004, the legislature repealed the Governmental Immunity Act, codified at Utah Code Ann. §§ 63–30–1 to –38 (1997



& Supp.2003). In its place, the legislature enacted the Governmental Immunity Act of Utah, codified at Utah Code Ann.
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§§ 63–30d–101 to –904 (2004). Pursuant to the provisions of the new act, all injuries alleged to have been caused by
a governmental entity before July 1, 2004, are governed by the former act. Because the events at issue here occurred
before that date, all references in this opinion to the limitation on judgments imposed by the Governmental Immunity Act
are to the former act. While the limitation of judgments provision in the new act increases the amount of the limitation and
provides a mechanism for its future adjustment based on the consumer price index, the basic structure of the limitation
has not changed.



2 In her opening brief, plaintiff Andrea Tindley also argued that the cap violates the separation of powers provision of the
Utah Constitution, article V, section 1, and that the cap effectively abridged her right to a trial by jury as guaranteed by
article I, section 10 of the Utah Constitution. Because Tindley failed to raise these claims below, we decline to address
them. See Espinal v. Salt Lake City Bd. of Educ., 797 P.2d 412, 413 (Utah 1990) (“With limited exceptions, the practice
of this court has been to decline consideration of issues raised for the first time on appeal.”).



3 Article I, section 24 provides that “[a]ll laws of a general nature shall have uniform operation.” Utah Const. art. I, § 24.



4 Article I, section 7 provides that “[n]o person shall be deprived of life, liberty or property, without due process of law.”
Utah Const. art. I, § 7.



5 Plaintiffs identify several such classifications. They include classifications between (1) victims in a multiple-victim accident
and victims in a single-victim accident; (2) less seriously and more seriously injured victims; (3) victims injured by
governmental, as opposed to private, tortfeasors; and (4) victims who have suffered personal injury, as opposed to injury
to their property.



6 The apparent legislative purpose of limiting losses and increasing the predictability of damage awards appears identical
to the purpose of limits on liability found in most private insurance contracts. Like the limitation on damages imposed by
the Act, private contracts governing liability insurance typically provide for one limit of liability for bodily injury to or death
of one person and a separate, aggregate limit of liability for bodily injury to or death of two or more persons arising out
of a single incident. Applicable provisions of Utah insurance law are consistent with such an approach. See Utah Code
Ann. § 31A–22–304(1) (2003) (establishing motor vehicle liability policy minimum limits of $25,000 for “bodily injury to
or death of one person” and $50,000 for “bodily injury to or death of two or more persons ... in any one accident”). In a
practical sense, plaintiffs' inability to recover from the District for the full extent of their loss in this case is not unlike the
situation they would have faced had the accident arisen from the negligence of an entity with limited resources that was
covered by a contract of private liability insurance with a relatively low aggregate limit of liability.
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The United States District Court for the Northern District
of Illinois, Joel M. Flaum, J., denied defendant's motion
to suppress and defense counsel's motion to withdraw and,
after subsequent jury trial, convicted defendant of interstate
transportation of stolen motor vehicle, and defendant
appealed. The Court of Appeals, Pell, Circuit Judge, held
that: (1) district court did not abuse its discretion or deprive
defendant of effective assistance of counsel by allowing
counsel to testify at suppression hearing, and (2) defendant's
ethereal distrust of counsel was not sufficient basis for
appointing new counsel.



Affirmed.



West Headnotes (7)



[1] Attorney and Client
Acting in different capacities;  counsel as



witness



Witnesses
Attorney and client



Counsel should avoid appearing both as
advocate and witness except under special
circumstances, but Disciplinary Rule governing
withdrawal when counsel becomes witness does
not render advocate incompetent as witness,
but merely vests trial court with discretion
to determine whether counsel may appear as
witness without withdrawing from case. ABA
Code of Prof.Resp., DR5–102.



29 Cases that cite this headnote



[2] Attorney and Client
Acting in different capacities;  counsel as



witness



In exercising its discretion to allow or forbid
counsel also to appear as witness, court
should examine goals sought to be served by
Disciplinary Rule against such dual appearances
and determine whether particular situation
confronting court requires that testifying
attorney withdraw as counsel. ABA Code of
Prof.Resp., DR5–102.



19 Cases that cite this headnote



[3] Attorney and Client
Acting in different capacities;  counsel as



witness



Criminal Law
Particular cases in general



Court did not abuse its discretion or
deprive defendant of effective assistance of
counsel in allowing defense counsel to testify
during pretrial suppression hearing without
first withdrawing from case. ABA Code of
Prof.Resp., DR5–102; U.S.C.A. Const.Amend.
6.



5 Cases that cite this headnote



[4] Attorney and Client
Change and Substitution



Denial of motion for substitution of counsel rests
within discretion of trial judge.



3 Cases that cite this headnote



[5] Criminal Law
Discretion of court



To exercise its discretion properly on motion for
substitution of counsel, court must elicit from
defendant reasons for his objection to counsel
or, when counsel makes known possible conflict
of interests, take adequate steps to ascertain
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whether risk is too remote to warrant separate
counsel.



6 Cases that cite this headnote



[6] Criminal Law
Discretion of court



Unless there is demonstrated conflict of interests
or counsel and defendant are embroiled in
irreconcilable conflict that is so great that it
results in total lack of communication preventing
adequate defense, there is no abuse of discretion
in denying motion for new counsel.



20 Cases that cite this headnote



[7] Criminal Law
Particular Cases



Defendant's distrust of counsel, which defendant
did not consider important enough to convey
to anyone until day before trial and which
had not prevented defendant from surrendering
to counsel and dealing with counsel until
suppression hearing, and which had its roots in
unknown and unspecified past cause, was not
sufficient basis for appointing new counsel.



Cases that cite this headnote



Attorneys and Law Firms



*670  Kenneth N. Flaxman, Chicago, Ill., for defendant-
appellant.



Geraldine R. Fehst, Asst. U.S. Atty., Chicago, Ill., for
plaintiff-appellee.



Before PELL and CUDAHY, Circuit Judges, and



JAMESON, Senior District Judge. *



Opinion



PELL, Circuit Judge.



Defendant was charged with interstate transportation of a
stolen motor vehicle in violation of 18 U.S.C. § 2312. Prior to
trial defendant moved to suppress oral statements he claimed
were made to a Government agent in derogation of his right to



counsel. Following a hearing, the trial court denied the motion
to suppress and defense counsel's motion to withdraw from
further participation in the case. Defendant was convicted
during the subsequent jury trial and sentenced to four years of
incarceration. Defendant now seeks a reversal with a remand
for a new trial, or, in the alternative, a new hearing on the
motion to suppress.



I. Facts.
The statements the defendant sought to suppress were made
during a telephone conversation with FBI agent Lueckenhoff.
Defendant's counsel, Federal Defender Steven Knorr, moved
to withdraw because he expected to testify during the hearing,
but suggested that this motion be held in abeyance pending
the outcome of the suppression hearing. During the hearing
the court heard conflicting testimony from Knorr, defendant,
and Lueckenhoff.



Knorr testified that during May of 1981 he learned that
defendant, whom Knorr had previously represented, was
the target of an investigation concerning the theft of a
truck. Knorr telephoned Lueckenhoff to inform the agent
that defendant had counsel. At the suppression hearing
Lueckenhoff denied that Knorr said he would be representing
defendant.



Lueckenhoff obtained a warrant for defendant's arrest on July
1. Knorr learned of the arrest warrant the next day and called
Lueckenhoff. Lueckenhoff was concerned that Knorr knew of
the warrant as defendant was not in custody and might conceal
or destroy the truck if he learned of the outstanding warrant.
At the suppression hearing Knorr and Lueckenhoff differed
over whether obstruction of justice charges were mentioned.



After speaking with Lueckenhoff, Knorr received a telephone
call from defendant. Knorr had another attorney from his
office eavesdrop on this conversation to avoid any later claims
that he counseled defendant improperly. Knorr advised
defendant to turn himself in immediately and not to talk to
anyone. Knorr reported this conversation to Lueckenhoff,
who, allegedly, threatened Knorr with criminal charges. At
the hearing Lueckenhoff could not recall discussing criminal
charges with Knorr. A similar scenario took place on July 5.



Lueckenhoff interviewed Knorr on July 6 or 17. Lueckenhoff
was concerned that Knorr knew about the arrest warrant
and wanted to know how Knorr obtained his information.
Lueckenhoff mentioned that obstruction of justice charges
might be brought against Knorr, but was satisfied with
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Knorr's explanation and nothing further came of the incident.
During the suppression hearing Knorr testified that he had
been intimidated by the interview and felt hampered in his
representation of defendant.



Defendant ignored Knorr's advice and telephoned
Lueckenhoff in response to messages the agent left with
defendant's family. Defendant spoke with Lueckenhoff a
number of times during the summer before surrendering
to Knorr. Defendant claimed that Lueckenhoff denigrated
Knorr during *671  these conversations and told defendant
to surrender to the FBI rather than to Knorr. During one of
these conversations defendant asked Lueckenhoff, “Does this
involve a truck?” Defendant also asked if returning the truck
would help. These were the statements defendant sought to
suppress.



The court denied the motion to suppress after finding
that defendant initiated the conversations with Lueckenhoff
despite Knorr's advice to remain silent. The court also found
that the incriminating statements were not the result of
the interrogation, but rather were volunteered by defendant.
Based on these circumstances the court concluded that
the defendant waived any right to counsel during the
conversations with Lueckenhoff. The court also concluded
that Knorr had not been intimidated by the interview with the
FBI to the point at which his representation of defendant was
hampered. After the suppression hearing the court considered,
and rejected, Knorr's motion to withdraw.



II. Violation of the Advocate-Witness Rule.
Defendant argued at the pre-trial hearing that suppression
of his statements was required because Lueckenhoff had
deprived him of counsel by interfering with the attorney-
client relationship. Defendant does not now claim that the
findings of the court are clearly erroneous, but only that a new
hearing is required because the court allowed Knorr to act
both as counsel and witness during the hearing.



[1]  That counsel should avoid appearing both as advocate
and witness except under special circumstances is beyond
question. United States v. Johnston, 690 F.2d 638 (7th
Cir.1982) (en banc); United States v. Birdman, 602 F.2d
547 (3d Cir.1979), cert. denied, 444 U.S. 1032, 100 S.Ct.
703, 62 L.Ed.2d 668 (1980); Model Code of Professional
Responsibility DR 5–102. This rule, however, does not render
an advocate incompetent as a witness, but merely vests the
trial court with discretion to determine whether counsel may



appear as a witness without withdrawing from the case.
Johnston, 690 F.2d at 646; United States v. Nyman, 649 F.2d
208, 211 (4th Cir.1980); Birdman, 602 F.2d at 556; United
States v. Bates, 600 F.2d 505, 511 (5th Cir.1979); United
States v. Fiorillo, 376 F.2d 180, 185 (2d Cir.1967). The issue
that confronts us is whether the court abused its discretion by
allowing Knorr to appear as defendant's counsel when it was
clear that Knorr would also appear as a witness.



We think it significant that the district court did not require
Knorr to appear in both roles over defendant's objection, but
only allowed Knorr to appear as advocate and witness by
accepting Knorr's own suggestion that the motion to withdraw
be held in abeyance during the suppression hearing. Knorr
obviously believed that defendant would not be prejudiced by
this violation of the advocate-witness rule, and we are hesitant
to hold that the district court abused its discretion by accepting
Knorr's evaluation of the situation.



[2]  In exercising its discretion to allow or forbid an attorney
also to appear as a witness the court should examine the goals
sought to be served by the rule against such dual appearances
and determine whether the particular situation confronting
the court requires that the testifying attorney withdraw as
counsel. The recognized rationales for forbidding counsel
to appear as a witness are: (1) it eliminates the possibility
that the attorney will not be a fully objective witness, (2) in
the case of a Government attorney, the rule eliminates the
possibility that the prestige of the Government will artificially
enhance the attorney's credibility as a witness, (3) it reduces
the risk that the trier of fact will confuse the roles of advocate
and witness and erroneously grant testimonial weight to an
attorney's arguments, (4) it reflects a broad concern that the
administration of justice not only be fair, but also appear
fair, and (5) it prevents a Government attorney, who is
“expected to adhere to the highest standards of professional
behavior and to be worthy of public trust and confidence”
from running “the risk of impeachment or otherwise being
found not credible,” and thereby *672  disgracing his office.
Johnston, 690 F.2d at 642–43; see also Birdman, 602 F.2d
at 553–55.



Most of these considerations have little weight when defense
counsel seeks to testify during a pre-trial suppression hearing.
A judge is unlikely to be confused by the dual appearance
as advocate and witness. Also, defense counsel's credibility
in the eyes of a judge will not be enhanced by his role as
counsel. Even the concern with the appearance of justice is
more pronounced when “the testifying attorney represents
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the prosecuting arm of the federal government.” Johnston,
690 F.2d at 643. Furthermore, the risk that a government
agency will be embarrassed by impeachment of a Federal
Defender during a suppression hearing, while not nonexistent,
is minimal. In short, more flexibility is allowed a court when
defense counsel wishes to appear as a witness during a pre-
trial hearing.



A concern that does remain is that defense counsel's testimony
will be viewed with skepticism because of the implicit
partiality of counsel. In this situation defense counsel should
withdraw as counsel to remove the possibility that his
testimony will be taken with a grain of salt due to his
involvement in the case. This concern, however, is not so
great that a court abuses its discretion by allowing counsel to
appear both as advocate and witness.



[3]  We are not persuaded that the court abused its discretion
by allowing Knorr to proceed as he did. The issue facing
the court in the suppression hearing was whether defendant
was denied his right to counsel by Lueckenhoff's actions.
Principally, this required a factual determination of what
transpired between defendant and Lueckenhoff and whether it
infected defendant's relationship with Knorr. The court could,
and apparently did, determine that defendant voluntarily
chose to speak with the FBI agent despite Knorr's advice
without discounting Knorr's testimony as not credible. The
same is true of Knorr's claim that he was hampered in
his representation of defendant by Lueckenhoff's threats
of criminal prosecution. Even accepting Knorr's testimony
regarding Lueckenhoff's action it is clear that Knorr did all
he could in representing defendant. Knorr advised defendant
to remain silent and to surrender. Under the circumstances
there is little more Knorr could do for a fugitive client.
Furthermore, that defendant surrendered to Knorr rather than
to Lueckenhoff and continued to deal with Knorr belies any
claim that the attorney-client relationship was ruptured by
Lueckenhoff. The court, then, did not find Knorr to be less
than credible as a witness and did not, as defendant now
claims, thereby deprive defendant of the effective assistance
of counsel.



III. Motion to Withdraw.
After denying defendant's motion to suppress, the court
turned its attention to counsel's request to withdraw. Although
the motion suggests a closing-the-barn-door situation,
counsel and defendant insisted that there were reasons other
than the advocate-witness prohibition that required Knorr's
withdrawal from the case. The gist of the motion was that



defendant did not trust Knorr for reasons unrelated to the
suppression hearing. The court questioned defendant about
his relationship with Knorr, and elicited the following:



The Court: What I'm going to ask you at this point is is
there any reason why you object to Mr. Knorr continuing
as your counsel in this case?



The Defendant: Yes, sir.



The Court: What is your reason for this objection?



The Defendant: Because I really can't talk to him like I want
to, because I feel like the trust is not there.



The Court: When do you feel that came about?



The Defendant: It's always been there, but I haven't said
anything about it.



Defendant admitted that not only had he not said anything
about his lack of trust to the court, he had not said anything
about it to Knorr. The court, finding that Knorr was capable
of representing defendant, especially as Federal Defender
Galvan had *673  entered the case to assist Knorr, denied
the motion to withdraw. The court did offer defendant a
continuance during which he and Knorr could work out their
differences, but this offer was rejected. Defendant proceeded
to trial the next day represented by Knorr and Galvan.



[4]  [5]  [6]  Denial of a motion for substitution of counsel
rests within the discretion of the trial judge. United States v.



Davis, 604 F.2d 474 (7th Cir.1979); United States v. Mills,
597 F.2d 693, 700 (9th Cir.1979). In order to exercise its
discretion properly the court must elicit from the defendant
the reasons for his objection to counsel, United States v.
Seale, 461 F.2d 345 (7th Cir.1972), or, when counsel makes
known a possible conflict of interests, “take adequate steps to
ascertain whether the risk [is] too remote to warrant separate
counsel.” Holloway v. Arkansas, 435 U.S. 475, 484, 98
S.Ct. 1173, 1178, 55 L.Ed.2d 426 (1978). Unless there is a
demonstrated conflict of interests or counsel and defendant
are embroiled in an “irreconcilable conflict” that is “so great
that it resulted in a total lack of communication preventing an
adequate defense,” there is no abuse of discretion in denying
a motion for new counsel. United States v. Mills, 597 F.2d
at 700; United States v. Calabro, 467 F.2d 973, 986 (2d
Cir.1972), cert. denied, 410 U.S. 926, 93 S.Ct. 1357, 35
L.Ed.2d 587 (1973).





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982144029&pubNum=0000350&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_643&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_643


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982144029&pubNum=0000350&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_643&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_643


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979114279&pubNum=0000350&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979114279&pubNum=0000350&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979112789&pubNum=0000350&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_700&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_700


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979112789&pubNum=0000350&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_700&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_700


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972110310&pubNum=0000350&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972110310&pubNum=0000350&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114212&pubNum=0000708&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_708_1178&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1178


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114212&pubNum=0000708&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_708_1178&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1178


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979112789&pubNum=0000350&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_700&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_700


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979112789&pubNum=0000350&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_700&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_700


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972112258&pubNum=0000350&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_986&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_986


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972112258&pubNum=0000350&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_986&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_986


http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000708&cite=93SCT1357&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000708&cite=93SCT1357&originatingDoc=I8f7dfcdc940b11d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)








U.S. v. Morris, 714 F.2d 669 (1983)



13 Fed. R. Evid. Serv. 1252



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5



[7]  This is not a case of conflict of interests. Knorr
represented but one client and articulated no reason why
continuing this relationship presented any conflict with
another interest. As we have noted, the original basis for
Knorr's withdrawal, which was his expected appearance as
a witness during the suppression hearing, was moot by
the time the court considered the withdrawal motion. The
only remaining basis for Knorr's request was defendant's
stated distrust of Knorr, a distrust that defendant did not
consider important enough to convey to anyone until the
day before trial and which had not prevented defendant



from surrendering to Knorr and dealing with Knorr until
the suppression hearing. This ethereal distrust, which had its
roots in some unknown and unspecified past cause, was not
sufficient basis for appointing new counsel for defendant.



For the foregoing reasons, the conviction of defendant is
AFFIRMED.



All Citations



714 F.2d 669, 13 Fed. R. Evid. Serv. 1252



Footnotes
* William J. Jameson, Senior District Judge for the District of Montana, is sitting by designation.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Red Flag - Severe Negative Treatment



 Abrogated by Gillett v. Price, Utah, April 28, 2006



808 P.2d 1061
Supreme Court of Utah.



WATKISS & CAMPBELL, a professional
corporation, Plaintiff and Appellee,



v.
FOA & SON, a New York corporation,



Defendant and Appellant.



No. 890045.
|



March 22, 1991.



Law firm brought action against client to recover attorney
fees. The Third District Court, Salt Lake County, Leonard
H. Russon, J., rendered summary judgment in favor of law
firm, and client appealed. The Supreme Court, Hall, C.J.,
held that: (1) it was improper for client's attorney to submit
affidavit as expert on the issue of the reasonableness of the
fees sought; (2) fact that attorney submitted the affidavit did
not render it inadmissible on summary judgment; (3) attorney
was qualified to express opinion; (4) affidavit raised genuine
issue of material fact; and (5) affirmative defense of defective
service of process was waived where it was not asserted in the
initial motion to dismiss.



Reversed and remanded.



Stewart, J., dissented and filed an opinion.



West Headnotes (10)



[1] Appeal and Error
Motion for new trial



Motion which was improperly labeled one for
reconsideration extended the time for appealing
as it was effectively a motion for new trial and
the trial court ruled upon a motion as if it were
one for new trial. Rules Civ.Proc., Rule 59;
Sup.Ct.Rules, Rule 4(b) (1989).



13 Cases that cite this headnote



[2] Judgment
Persons who may make affidavit



It was improper for counsel to present his
personal testimony and opinion in the context
of an expert witness in affidavit submitted in
opposition to motion for summary judgment.
Rules of Prof.Conduct, Rule 3.7.



Cases that cite this headnote



[3] Judgment
Persons who may make affidavit



Fact that affidavit is submitted by counsel for
one of the parties in litigation does not ipso
facto mean that it is inadmissible on motion for
summary judgment.



1 Cases that cite this headnote



[4] Attorney and Client
Acting in different capacities;  counsel as



witness



It is generally inadvisable for members of bar
to testify in litigation where they personally
represent a party. Rules of Prof.Conduct, Rule
3.7.



1 Cases that cite this headnote



[5] Judgment
Attorneys



Affidavit in which attorney stated that he was
licensed to practice law in Utah and was familiar
with billing practices, that he had reviewed the
pleadings, discovery, and other court documents
in prior action, and that it was his opinion that
the amount charged for legal services in that
action was not reasonable was sufficient to avoid
summary judgment in action by law firm to
recover fees. Rules Civ.Proc., Rule 56(e).



5 Cases that cite this headnote



[6] Process
Necessity and mode of objection in general



Defendant was free to assert defense of
insufficiency of service of process by way
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of answer or by raising it by motion. Rules
Civ.Proc., Rule 12(b, h).



Cases that cite this headnote



[7] Process
Waiver of defects and objections



Affirmative defense of defective service of
process was barred by waiver where it was not
included in the initial motion to dismiss. Rules
Civ.Proc., Rule 12(b, h).



1 Cases that cite this headnote



[8] Appeal and Error
Sufficiency and scope of motion



Claim of defect in service of process was waived
where it was not raised in motion to dismiss or
at the time of summary judgment hearing but,
rather, was raised for the first time on appeal.
Rules Civ.Proc., Rule 56(e).



2 Cases that cite this headnote



[9] Costs
Bad faith or meritless litigation



If court finds both that action is without merit
and that action was brought in bad faith, it has
no discretion and must award attorney fees to the
prevailing party. U.C.A.1953, 78–27–56.



8 Cases that cite this headnote



[10] Costs
Bad faith or meritless litigation



For purposes of statute providing for award of
attorney fees, party may bring a good faith action
and not prevail, and failure of a cause of action or
defense does not automatically require the losing
party to pay costs. U.C.A.1953, 78–27–56.



5 Cases that cite this headnote



Attorneys and Law Firms



*1062  L. Charles Spafford, Chase Kimball, Salt Lake City,
for defendant and appellant.



Vincent C. Rampton, Salt Lake City, for plaintiff and
appellee.



Opinion



HALL, Chief Justice:



Defendant Foa & Son appeals from a grant of plaintiff
Watkiss & Campbell's motion for summary judgment. The
district court determined that no genuine issue of material fact
existed with respect to the amount billed by plaintiff for legal
services rendered.



In November 1986, Foa & Son (“Foa”) retained the firm of
Watkiss & Campbell (“Watkiss”) to represent it in the case



of Daw, Inc. v. American Home Assurance Co., 1  pending in
the United States District Court for the District of Utah, in
which Daw sought damages from Foa in excess of $1 million.
Watkiss obtained a dismissal in the case by filing motions
for summary judgment and rule 11 sanctions which were
eventually withdrawn by Foa in exchange for Daw's motion
to dismiss the action.



Watkiss submitted bills to Foa for legal services in three
separate statements totaling $40,583.07. Included in the bill
was a charge of $10,000 for “exceptional result.” Watkiss
billed at an hourly rate of $110, whereas Foa claims that the
agreed rate was $105 per hour.



Furthermore, Foa claims that Watkiss did not contact it for
several months and then presented a substantial bill. Foa also
claims that had it known the attorney fees would be so high, it
would have turned the defense over to its insurance company
because its liability coverage had a deductible of $10,000.



Foa refused to pay the bills submitted by Watkiss, and on
August 26, 1987, the law firm filed this action to recover its
fees. Foa appeared specially and filed a motion to dismiss
for lack of personal jurisdiction under Utah Rule of Civil
Procedure 12(b)(2). The trial court denied the motion to
dismiss on September 12, 1988. After the trial court denied
Foa's motion to dismiss, Foa filed an answer on September 19,
1988, asserting a number of affirmative defenses including
defective service of process.
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On October 21, 1988, Watkiss filed a motion for summary
judgment and presented affidavits from opposing counsel and
insurance companies in the Daw litigation. The affidavits
stated that the attorneys were familiar with the work done
in the Daw litigation and that the billing rates presented by
Watkiss were reasonable. *1063  Foa's counsel, L. Charles
Spafford, presented his own personal counter-affidavit,
stating that he was familiar with the billing practices in the
region and that after reviewing the record in the case, he was
of the opinion that Watkiss's bill was excessive.



The court heard arguments on Watkiss's motion for summary
judgment on October 31, 1988, and apparently found that the
Spafford affidavit was inadmissible. Consequently, the court
granted summary judgment in favor of Watkiss.



On November 7, 1988, Foa filed a pleading entitled
“exception to order and motion for reconsideration of
summary judgment,” which was denied on December
21, 1988. Following the denial of Foa's motion for
reconsideration, it submitted a form of order to the court on
December 28, 1988, which granted Foa thirty days following
the date of the execution of the order in which to perfect its
appeal. The court signed the order on January 3, 1989, and
Foa filed this appeal on January 31, 1989.



Foa presents five issues on appeal: (1) whether Foa's filing of
the motion for reconsideration tolled the statutory time period
to perfect appeal, (2) whether the trial court erred in excluding
the Spafford affidavit and granting summary judgment, (3)
whether the assertion of the affirmative defense of defective
service of process should have prevented summary judgment
in favor of Watkiss, (4) whether the trial court erred in
awarding Watkiss attorney fees in the present action, and (5)
whether Watkiss is entitled to attorney fees or other sanctions
in connection with this appeal.



I. MOTION FOR RECONSIDERATION



Foa's first claim is that the filing of the exception to order
and motion for reconsideration of summary judgment tolled
the thirty-day time period within which to file a notice of



appeal. 2  Rule of the Utah Supreme Court 4(b) states in
pertinent part:



(b) Motions post judgment or order. If a timely motion
under the Utah Rules of Civil Procedure is filed in the



district court by any party: ... (3) under rule 59 to alter or
amend the judgment; or (4) under Rule 59 for a new trial,
the time for appeal for all parties shall run from the entry
of the order denying a new trial or granting or denying any
other such motion.



Foa claims that the motion for reconsideration was made
pursuant to Utah Rule of Civil Procedure 59. Watkiss claims
that rule 59 does not envision or allow a “motion for
reconsideration.” Rule 59 states:



(a) Grounds. Subject to the provisions of Rule 61, a new
trial may be granted to all or any of the parties and on all or
part of the issues, for any of the following causes; provided,
however, that on a motion for a new trial in an action tried
without a jury, the court may open the judgment if one has
been entered, take additional testimony, amend findings
of fact and conclusions of law or make new findings and
conclusions, and direct the entry of a new judgment:



(1) Irregularity in the proceedings of the court, jury or
adverse party, or any order of the court, or abuse of
discretion by which either party was prevented from
having a fair trial.



....



(3) Accident or surprise, which ordinary prudence could
not have guarded against.



(4) Newly discovered evidence, material for the party
making the application, which he could not, with
reasonable diligence, have discovered and produced at
the trial.



(5) Excessive or inadequate damages, appearing to have
been given under the influence of passion or prejudice.



*1064  (6) Insufficiency of the evidence to justify the
verdict or other decision, or that it is against law.



(7) Error in law.



(b) Time for motion. A motion for a new trial shall be
served not later than 10 days after the entry of the judgment.



....



(e) Motion to alter or amend a judgment. A motion to alter
or amend the judgment shall be served not later than 10
days after entry of the judgment.
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In Utah State Employees Credit Union v. Riding, 3  a party
filed a motion to reconsider a trial court's order of judgment.
We stated: “[W]e are unaware of any such motion under
our rules.... We think the motion to reconsider the motion to



vacate the judgment is abortive under the rules....” 4



Watkiss further asserts that the proper motion for Foa to have
filed was a motion for a new trial. Indeed, in Moon Lake



Electric Association v. Ultrasystems Western Constructors, 5



the Utah Court of Appeals stated:



Neither Utah R.Civ.P. 59 (new trial) nor Utah R.Civ.P. 56
(summary judgment) directly addresses the availability of a
motion for a “new” trial following summary judgment. Our
analysis of Rule 59(a) and the rationale behind it leads us to
conclude that such a motion is, nonetheless, procedurally



correct. 6



There is, of course, a need for finality of judgments and



orders. In Drury v. Lunceford, 7  a trial was held on the
issue of damages alone, and the judge awarded $2,000 to the
plaintiff. Two days later, the judge signed a document entitled
“reconsideration,” stating that upon reconsideration of the
law the plaintiff was entitled to $4,800 damages. Two months
later, the judge signed an order granting the defendant's
motion for a new trial. One week later, the plaintiff filed a
motion to reconsider granting the defendant's motion for a
new trial. Four months later, the judge signed an order stating
that the order granting a new trial was vacated and the $4,800
judgment was reinstated.



On appeal, we stated:



[I]f the party ruled against were
permitted to go beyond the rules, make
a motion for reconsideration, and
persuade the judge to reverse himself,
the question arises, why should not the
other party who is now ruled against
be permitted to make a motion for
re-reconsideration, asking the court
to again reverse himself? Tenacious
litigants and lawyers might persist
in motions, arguments and pressures
and theoretically a judge could go on
reversing himself periodically at the
entreaties of one or the other of the



parties ad infinitum. 8



[1]  Nevertheless, had Foa appropriately entitled its motion
as one for a new trial, the effect would have been to ask the
court to reconsider the summary judgment, and it would have
tolled the time period to file an appeal. Under the facts of this
case, the incorrect title placed upon the pleading was not a bar



to defendant's case. 9  Indeed, the record reflects that the judge
ruled on the motion as if it were a motion *1065  for a new



trial. 10  Because the court treated the motion to reconsider as
a motion for a new trial, we conclude that the filing of the
motion tolled the time in which to file an appeal. Thus, the
time period to file an appeal began to run against Foa when the



judge signed the order of denial. 11  Because the court signed
the order on January 3, 1989, and Foa timely filed its notice
of appeal on January 31, 1989, we are not without jurisdiction
to hear this appeal.



II. ATTORNEY AFFIDAVIT



We next address the issue of whether the affidavit of
Foa's attorney was admissible to present a material fact
that precluded summary judgment. Utah Rule of Civil
Procedure 56(c) states that summary judgment “shall be
rendered forthwith if the pleading, depositions, answers to
interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a



judgment as a matter of law.” 12



In addition, subsection (e) states:



(e) Form of affidavits: further
testimony; defense required.
Supporting and opposing affidavits
shall be made on personal knowledge,
shall set forth such facts as would
be admissible in evidence, and shall
show affirmatively that the affiant is
competent to testify to the matters
stated therein.... When a motion for
summary judgment is made and
supported as provided in this rule,
an adverse party may not rest upon
the mere allegations or denials of
his pleading, but his response, by
affidavits or as otherwise provided in
this rule, must set forth specific facts
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showing that there is a genuine issue
for trial. If he does not so respond,
summary judgment, if appropriate,
shall be entered against him.



In the instant case, Watkiss submitted affidavits from
opposing counsel in the Daw litigation stating the amount of
work that was done and that the Watkiss bill was reasonable.
In compliance with rule 56(e), Foa submitted an affidavit
from its counsel stating that (1) he is an attorney licensed to
practice in Utah; (2) he is familiar with the billing practices
of attorneys in the area; and (3) he had personally examined
the billings of Watkiss and the work done and, in his opinion,
the bill was unreasonable.



Watkiss first claims that attorneys cannot testify in an action
in which they represent one of the parties. Indeed, Utah Rule
of Professional Conduct 3.7 states:



(a) A lawyer shall not act as advocate at a trial in which the
lawyer is likely to be a necessary witness except where:



(1) The testimony relates to an uncontested issue;



(2) The testimony relates to the nature and value of legal
services rendered in the case; or



(3) Disqualification of the lawyer would work substantial
hardship on the client.



[2]  [3]  Mr. Spafford's affidavit presented his personal
testimony and opinion in the context of an expert witness;
therefore, it was improper for Mr. Spafford to submit his
affidavit and remain as counsel for Foa. Simply because
an affidavit is submitted by counsel for one of the parties
in litigation, however, does not ipso facto mean that it is



inadmissible. 13



[4]  *1066  Although Mr. Spafford's affidavit is admissible,
we deem it to be generally inadvisable for members of the bar
to testify in litigation where they personally represent a party.
The need for the testimony of counsel must be compelling
and must be necessary to preserve the cause of action as
set forth in rule 3.7 above. In the instant case, the burden
of finding another attorney to testify or submit an affidavit
stating the same facts presented in the Spafford affidavit was
low compared to the burden and costs thrust upon a client
who, after its attorney has been disqualified by testifying,
must retain a new attorney and orient that attorney to the case
in a timely manner.



We have no record before us regarding the proceedings in the
summary judgment hearing below. We note, however, that
Watkiss should have objected to Mr. Spafford's continuing
representation and that he should have been disqualified.
Nevertheless, the admissibility of the affidavit should rest on
grounds other than the fact that its source was from counsel
for one of the parties.



[5]  Watkiss also maintains that the affidavit was
inadmissible because it did not comply with the requirements
of rule 56(e), in that Mr. Spafford was not competent to testify
and that he was not familiar with the work done. First, Mr.
Spafford's affidavit stated that he was licensed to practice law
in Utah and was familiar with billing practices in the area.
These statements were sufficient to qualify Mr. Spafford as
competent to testify in the area of attorney fees.



Second, Mr. Spafford's affidavit stated that he was familiar
with the case because he had reviewed “the pleadings,
discovery, and other court documents in said action.” It was
unnecessary for Mr. Spafford to have been actually involved
in the Daw litigation in order for him to express an opinion as
to whether the rate charged for the work done was reasonable.



Mr. Spafford was competent to opine that the fees charged by
Watkiss for the work done were unreasonable. The affidavit
that was submitted by Mr. Spafford was sufficient to present
a genuine issue of material fact, thus precluding summary



judgment. 14



III. AFFIRMATIVE DEFENSE—
DEFECTIVE SERVICE OF PROCESS



Foa claims that because it raised the affirmative defense of
defective service of process in its answer, a genuine issue
of material fact exists that precludes summary judgment.
Watkiss claims that the defective service of process defense
was waived for two reasons: first, Foa failed to raise the
defense in its motion to dismiss for lack of jurisdiction as
required under Utah Rules of Civil Procedure 12(b) and (h);
second, Foa did not raise the issue of defective service of
process during the summary judgment hearing but is now
raising it for the first time on appeal.



Rule 12(b) provides in pertinent part:
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(b) How Presented. Every defense,
in law or fact, to claim for relief
in any pleading, whether a claim,
counterclaim, cross-claim, or third-
party claim, shall be asserted in
the responsive pleading thereto if
one is required, except that the
following defenses may at the
option of the pleader be made by
motion: ... (5) insufficiency of service



of process.... 15



In addition, rule 12(h) also provides in pertinent part:
“(h) Waiver of defenses. A party waives all defenses and
objections which he does not present either by motion as
hereinbefore provided or, if he has made no motion, in his



answer or reply....” 16



[6]  [7]  *1067  Foa was thus free to assert the defense of
insufficiency of service of process by way of answer, or it
had the option of raising it by motion. Nevertheless, Watkiss
urges that the rule precludes the filing of more than one
motion to dismiss, and since Foa filed one such motion which
did not include the defense of insufficiency of service of
process, the defense was waived. No authority is cited for that
interpretation, and indeed, it appears that there is none in this
jurisdiction. However, a number of federal jurisdictions have
addressed the issue whether rule 12(b) defenses not included
in a pre-answer motion may be asserted in an answer and not
thereby be deemed waived. Prior to 1966, there was some
divergence of opinion in the federal jurisdictions. However,
Professor Moore has observed that the “better reasoned”
cases, decided under a version of the federal rule that tracked



the present Utah rule, held that such defenses were waived. 17



The federal rule was amended in 1966 to make the
waiver explicit, which under the “better reasoned” view had



previously been implicit in the rule. 18  It is evident that the
policy of rule 12(h) of the Utah Rules of Civil Procedure is
to require all such motions to be presented for decision early
and all at the same time so as to promote judicial efficiency
and to reduce litigation expenses. We therefore hold that the
affirmative defense of defective service of process is barred
by waiver.



[8]  Also dispositive of the affirmative defense issue is the
failure on the part of Foa to specifically raise the issue of



defective service of process at the time of the summary
judgment hearing.



Utah Rule of Civil Procedure 56(e) provides in pertinent part:



When a motion for summary judgment
is made and supported as is provided
in this rule, an adverse party may
not rest upon the mere allegations
or denials of his pleading, but his
response, by affidavits or as otherwise
provided in this rule, must set forth
specific facts showing that there is
a genuine issue for trial. If he does
not so respond, summary judgment, if
appropriate, shall be entered against
him.



Foa was thus obligated to do more than simply rely upon



the allegations contained in its pleadings. 19  Not having done
so, either by the filing of counter-affidavits or on appropriate
cross-motion for summary judgment, the issue was not raised
and cannot now be raised for the first time on appeal.



IV. ATTORNEY FEES



Foa's final claim is that the trial court erred in awarding
$5,000 in attorney fees to Watkiss. Utah has consistently
followed the well-established rule that attorney fees cannot



be recovered unless provided for by contract or statute. 20  In
the instant case, the parties do not dispute the fact that no
written retainer was signed and therefore no contractual claim
for attorney fees may be sought.



The parties do, however, dispute the award of attorney fees
pursuant to statute. The statutory award of attorney fees is
governed principally by Utah Code Ann. § 78–27–56 (1988),
which states:



(1) In civil actions, the court shall award reasonable
attorney's fees to a prevailing party if the court determines
that the action or defense to the action was without merit
and not brought or asserted in good faith, except under
Subsection (2).



(2) The court, in its discretion, may award no fees or limited
fees against a *1068  party under Subsection (1), but only
if the court:
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(a) finds the party has filed an affidavit of impecuniosity
in the action before the court; or



(b) the court enters in the record the reason for not
awarding fees under the provisions of Subsection (1).



[9]  Watkiss claims that section 78–27–56 requires the court
to award attorney fees to a prevailing party and that when
the court does not award attorney fees or awards only limited
fees, the court is required to enter specific findings as to why
the full amount requested was not awarded. Section 78–27–
56 clearly states, however, that the court shall award attorney
fees to the prevailing party only if it determines (1) that the
action is without merit and (2) that the action was brought in



bad faith. 21  If the court finds both elements of the statute,
then it has no discretion and must award reasonable attorney
fees to the prevailing party.



In Amica Mutual Insurance Co. v. Schettler, 22  the Utah
Court of Appeals stated that when a party seeks recovery of
attorney fees under section 78–27–56, the trial court must
make specific findings with regard to each element of the



statute. 23  Specific findings further the ends of justice by
allowing appeals courts to better review the trial court's
award. Without specific findings, a reviewing court cannot
determine whether the award of attorney fees was based upon
a meritless claim brought in bad faith or simply because the
recovering party prevailed.



[10]  A party may bring a good faith action and not prevail.
Failure of a cause of action or defense does not automatically
require the losing party to pay costs. If we were to adopt such
an approach, parties who had difficult but valid claims would
be economically precluded from bringing suit.



In any event, the attorney fee issue is moot in light of our
determination that genuine issues of material fact precluded
the entry of summary judgment.



Reversed and remanded for resolution of the additional
factual issues raised by the Spafford affidavit. Costs to
defendant.



HOWE, C.J., DURHAM, J., and NORMAN H. JACKSON,
Court of Appeals Judge.



STEWART, Justice (dissenting):
I dissent. I would affirm the trial court's summary judgment
because defendant's affidavits were so conclusory that they
lacked the necessary factual specificity under Rule 56 of the
Utah Rules of Civil Procedure to create a genuine issue of
material fact.



Furthermore, I disagree with the conclusion that the notice of
appeal was timely filed, although I do agree generally that a
“motion to reconsider” may extend the time for filing a notice
of appeal when the motion can be deemed to be the equivalent
of a motion for a new trial under Rule 59 of the Utah Rules
of Civil Procedure.



However, defendant's motion to reconsider did not purport
in any way to be a motion for a new trial. In fact, the
motion was argued in the trial court as a motion under Rule
60(b) of the Utah Rules of Civil Procedure. A Rule 60(b)
motion does not extend the time for filing a notice of appeal.



See Rule 4(b), Rules of the Utah Supreme Court. 1  Because
defendant styled the motion as a motion for reconsideration
and then argued it as a Rule 60(b) *1069  motion, defendant
should be left in the procedural posture it has chosen for
itself. Concededly, we are typically indulgent in overlooking
procedural mistakes in favor of promoting litigation on the
merits of a dispute. However, under these circumstances, I
would take defendant's motion for what it was represented to
be—a Rule 60(b) motion—and would dismiss the appeal for
lack of jurisdiction. When a Rule 60(b) motion is filed, the
opposing side should be able to plan its affairs and strategy
in the expectation that the appeal time will not be extended.
If this case were treated as an appeal from a denial of a Rule
60(b) motion, the notice of appeal was clearly filed too late.



Nevertheless, I agree that as a general proposition a motion
to reconsider is not simply a nullity. In prior cases, e.g., Peay
v. Peay, 607 P.2d 841 (Utah 1980); Utah State Employees
Credit Union v. Riding, 24 Utah 2d 211, 469 P.2d 1 (1970),
this Court has ruled that there was no such thing as a motion
to reconsider under our rules of procedure. Those cases
suggested that only those motions specifically mentioned in
the rules of procedure are valid motions. That, of course, is
incorrect. From time to time, courts at all levels entertain
motions that are not specifically provided for in any of the
rules of procedure. A motion is a formal device to request
judicial action, and a motion for reconsideration is simply a
means for asking a trial judge to reconsider a ruling. Clearly, a
motion to reconsider might serve a useful function in a variety
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of circumstances. However, once a final judgment is entered,
the time for appeal commences from the date of entry, unless
specified post-trial motions are filed which toll the running
of the 30–day period for taking an appeal. See Rule 4, Utah
Rules of Appellate Procedure. Although the majority opinion
departs somewhat from prior case law, and although I think
that is appropriate when a motion to reconsider is truly treated
as a motion to alter or amend the judgment, I would not allow
every motion to reconsider to automatically extend the time
for taking an appeal.



ZIMMERMAN, J., having disqualified himself, does not
participate herein; JACKSON, Court of Appeals Judge, sat.



All Citations



808 P.2d 1061



Footnotes
1 No. 86–C–0330 W (D.Utah 1986).



2 Rule of the Utah Supreme Court 4(a) states:
(a) Appeal from final judgment and order. In a case in which an appeal is permitted as a matter of right from the
district court to the Supreme Court, the notice of appeal required by rule 3 shall be filed with the clerk of the district
court within 30 days after the date of entry of the judgment or order appealed from....



3 24 Utah 2d 211, 469 P.2d 1 (1970).



4 Id. 469 P.2d at 3; Tracy v. University of Utah Hosp., 619 P.2d 340, 342 (Utah 1980) (rules of civil procedure make no
provision for a motion to reconsider); see also Peay v. Peay, 607 P.2d 841, 842–43 (Utah 1980) (a party cannot extend
the time for filing an appeal simply by filing a “motion for reconsideration of order striking petition and motion for relief from
final judgment”); Salt Lake City Corp. v. James Constr., 761 P.2d 42, 44–45 (Utah Ct.App.1988) (approximately sixteen
months had passed between the initial grant of summary judgment and the motion to reconsider); McKee v. Williams,
741 P.2d 978, 980 (Utah Ct.App.1987).



5 767 P.2d 125 (Utah Ct.App.1988).



6 Id. at 127.



7 18 Utah 2d 74, 415 P.2d 662 (1966).



8 Id. 415 P.2d at 663 (emphasis in original).



9 See, e.g., Gallardo v. Bolinder, 800 P.2d 816, 817 (Utah 1990) (per curiam); Armstrong Rubber Co. v. Bastian, 657 P.2d
1346, 1348 (Utah 1983); Howard v. Howard, 11 Utah 2d 149, 356 P.2d 275, 276 (1960).



10 See Gallardo, 800 P.2d at 817 (motion for relief from summary judgment treated as valid rule 59 motion).



11 The order signed by the court included a grant of Foa & Sons' request to file an appeal within thirty days pursuant to
Rule of the Utah Supreme Court 4(b). The fact that the judge granted the request further indicates that the court treated
the motion to reconsider as a valid motion for a new trial. Treating the motion to reconsider as a motion for a new trial
eliminates the fears expressed in Drury.



12 See Provo City Corp. v. State ex rel. Utah Dep't of Transp., 795 P.2d 1120, 1121 (Utah 1990).



13 In Western Pacific Transport Co. v. Beehive State Agricultural Coop., 597 P.2d 854, 855 (Utah 1979), we stated that
an “attorney or any witness who has knowledge of the facts, could make ... an affidavit.” We note that this decision
was issued before the Rules of Professional Conduct were adopted on January 1, 1988; nevertheless, the concept that
attorneys may testify so long as they do not continue to represent a party is still valid.



14 In Dupler v. Yates, 10 Utah 2d 251, 351 P.2d 624 (1960), we stated:
Rule 56 U.R.C.P. is not intended to provide a substitute for the regular trial of cases in which there are disputed
issues of fact upon which the outcome of the litigation depends. And it should be invoked with caution to the end
that litigants may be afforded a trial where there exists between them a bona fide dispute of material fact.



Id. 351 P.2d at 636–37 (citations omitted).



15 Utah R.Civ.P. 12(b).



16 Utah R.Civ.P. 12(h).



17 Branic v. Wheeling Steel Corp., 152 F.2d 887, 888 (3d Cir.1945); Keefe v. Derounian, 6 F.R.D. 11, 12–13 (N.D.Ill.1946).



18 2A J. Moore, Moore's Federal Practice, para. 12.23, at 12–195 n. 6 (2d ed. 1990).
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19 Hall v. Fitzgerald, 671 P.2d 224, 226–27 (Utah 1983); Thornock v. Cook, 604 P.2d 934, 936 (Utah 1979); Dupler v. Yates,
10 Utah 2d 251, 351 P.2d 624, 636 (1960).



20 See, e.g., Canyon Country Store v. Bracey, 781 P.2d 414, 419–20 (Utah 1989); Turtle Management, Inc. v. Haggis
Management, 645 P.2d 667, 671 (Utah 1982).



21 See, e.g., Cady v. Johnson, 671 P.2d 149, 151–52 (Utah 1983).



22 768 P.2d 950 (Utah Ct.App.1989).



23 Id. 768 P.2d at 966.



1 Rule 4(b) provided in part:
If a timely motion under the Utah Rules of Civil Procedure is filed in the district court by any party: (1) for judgment
under Rule 50(b); (2) under Rule 52(b) to amend or make additional findings of fact, whether or not an alteration of
the judgment would be required if the motion is granted; (3) under Rule 59 to alter or amend the judgment; or (4)
under Rule 59 for a new trial, the time for appeal for all parties shall run from the entry of the order denying a new
trial or granting or denying any other such motion.



The current provision is Rule 4(b) of the Utah Rules of Appellate Procedure.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
D. Utah.



David WEBB, Plaintiff,
v.



Timothy SCOTT, et al., Defendants.



No. 1:11–CV–00128.
|



Signed March 18, 2015.



Attorneys and Law Firms



David Webb, Ogden, UT, pro se.



Heather S. White, Danica N. Cepernich, Snow Christensen &
Martineau, Frank D. Mylar, Andrew R. Hopkins, Mylar Law
PC, Salt Lake City, UT, for Defendants.



ORDER ADOPTING REPORT
AND RECOMMENDATION



DEE BENSON, District Judge.



*1  Before the court is the Report and Recommendation
issued by United States Magistrate Judge Dustin B. Pead
on October 10, 2014, recommending that this court deny
Plaintiffs summary judgment motion, grant the Ogden City
Defendants' summary judgment motion, and grant in part
and deny in part the Weber County Defendants' summary
judgment motion. Also before the court is Plaintiff's Motion
to Appoint Counsel. (Dkt. No. 205.)



The parties were notified of their right to file objections to
the Report and Recommendation within fourteen (14) days
after receiving it. On October 23, 2014, Plaintiff filed an
Objection to the Report and Recommendation. (Dkt. No.
183.) On October 27, 2014, the Ogden City Defendants
filed their “Response to Plaintiff's Objections to Report
and Recommendation.” (Dkt. No. 182.) The Weber County
Defendants filed their “Response to Plaintiff's Objections
to Report and Recommendation” on November 6, 2014.
(Dkt. No. 188.) On October 28, 2014, the Weber County



Defendants filed their own “Objections to the Report and
Recommendation Dated October 10, 2014.” (Dkt. No. 184.)
Finally, Plaintiff filed his “Opposition to Ogden City &
Weber County Defendants' Response to Plaintiffs Objections
to R & R Dated 10 October 2014” on November 3, 2014. (Dkt.
No. 187).



On December 22, 2014, the court held a status conference.
At the status conference, the court indicated its willingness
to appoint counsel for Plaintiff. The court appointed Steve
Killpack, former Utah Federal Public Defender, to be
Plaintiff's attorney. The court ordered Plaintiff—through his
appointed counsel—to file a new objection to the Magistrate's
Report and Recommendation, believing that this could
provide clarity to the court.



Although Plaintiff initially accepted his appointed counsel,
Mr. Killpack did not continue to represent the Plaintiff.
Instead, the Plaintiff had attorneys at Sykes McAllister Law
Offices, PLLC (“Sykes McAllister”) review his case. On
February 20, 2015, that firm filed an objection to the Report
and Recommendation on Plaintiff's behalf. (Dkt. No. 199.)
Defendants responded to Plaintiff's objections on March 12,
2015. (Dkt. No. 213.)



One week after his new objection was filed, Plaintiff filed a
pro se motion, contrary to the advice of Sykes McAllister.
Consequently, on March 4, 2015, Sykes McAllister withdrew
as counsel for Plaintiff. That same day, Plaintiff filed
his motion to appoint counsel. Defendants responded to
Plaintiff's motion on March 9, 2015 (Dkt. No. 208) and
Plaintiff filed a reply on March 13, 2015. (Dkt. No. 220.)



Having conducted a thorough review of all relevant
materials, including all of the objections to the Report
and Recommendation, the responses to those objections,
the record that was before the magistrate judge, and the
reasoning set forth in the magistrate judge's Report and
Recommendation, the Court agrees with the analysis and
conclusion of the magistrate judge.



Accordingly, the Court ADOPTS the Report and
Recommendation and issues the following Order:



*2  The Plaintiff's motion for summary judgment (Dkt. No.
118) is DENIED.



The Ogden City Defendants' motion for summary judgment
(Dkt. No. 130) on all of Plaintiff's claims is GRANTED.
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Weber County Defendants West, Johnson, and Flatt's motion
for summary judgment (Dkt. No. 161) on Plaintiff's illegal
strip search claim is DENIED.



Weber County Defendants Thompson, West, Johnson, and
Flatt's motion for summary judgment on Plaintiff's prolonged
detention claim is DENIED.



Weber County Defendant Thompson's motion for summary
judgment on Plaintiff's supervisory liability claim for
Plaintiff's prolonged detention is DENIED.



The Weber County Defendants' motion for summary
judgment (Dkt. No. 161) on all of Plaintiff's remaining claims
is GRANTED.



The court also DENIES Plaintiff's motion to appoint counsel.



REPORT AND RECOMMENDATION



DUSTIN B. PEAD, United States Magistrate Judge.



I. INTRODUCTION



This matter was referred to the Court under 28 U.S.C. §
636(b)(1)(B). Pro se Plaintiff, David Webb, brought this civil
rights complaint against all Defendants under 42 U.S.C. §§
1983, 1985, and 1986. In his second amended complaint,
Plaintiff sues all Defendants in their individual rather than



official capacities. (Dkt. No. 23.) 1  The Court splits these
Defendants into the following three groups.



The Ogden City Defendants are the following: (1) Timothy
Scott, a police officer with the Ogden City Police
Department; (2) K. Murray, a police officer with the Ogden
City Police Department; and (3) Jon J. Greiner, Chief of
Police for the Ogden City Police Department.



The Weber County Defendants are the following: (1)
Terry L. Thompson, the Weber County Sheriff; (2) Kevin
McCleod, the Weber County Undersheriff; (3) Kevin Burton,
the Corrections Division Chief Deputy for Weber County
Correctional Facility; (4) R. West, a Sergeant at Weber
County Correctional Facility; (5) R. Johnson, a Sergeant
at Weber County Correctional Facility; and (6) A. Flatt, a
correctional officer at Weber County Correctional Facility.



The third group of Defendants includes R. Gates, a
correctional officer at Weber County Correctional Facility
and two John Doe law enforcement officers.



The Court now considers the summary judgment motions
submitted by Plaintiff, the Ogden City Defendants, and the



Weber County Defendants. (Dkt. Nos. 118; 130; 161.) 2  For
the reasons set forth below, this Court RECOMMENDS
that the District Court DENY Plaintiff's summary judgment
motion, GRANT the Ogden City Defendants' summary
judgment motion, and GRANT in part and DENY in part the
Weber County Defendants' summary judgment motion.



II. STANDARD OF REVIEW FOR SUMMARY
JUDGMENT
The Ogden City Defendants and Weber County Defendants
move for summary judgment on all of Plaintiff's claims. (Dkt.
Nos. 130; 161.) A “court shall grant summary judgment if
the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment
as a matter of law.” Fed.R.Civ.P. 56(a). “A party asserting
that a fact cannot be ... genuinely disputed must support
the assertion by” citing to materials such as documents,
interrogatory answers, depositions, and affidavits. Id .56(c)
(1)(A).



*3  When the moving party meets its Fed.R.Civ.P. 56 burden,
the nonmoving party “must do more than simply show that
there is some metaphysical doubt as to the material facts....
Where the record taken as a whole could not lead a rational
trier of fact to find for the nonmoving party, there is no
‘genuine issue for trial.’ “ Scott v. Harris, 550 U.S. 372, 380
(2007) (citation omitted).



Because Defendants also assert qualified immunity 3  to some
claims in their summary judgment motions, “the burden shifts
to” Plaintiff “to show that: (1)[ ][D]efendant[s] violated a
constitutional right and (2) the constitutional right was clearly
established.” Courtney v. Okla. Dep't. of Pub. Safety, 722
F.3d 1216, 1222 (10th Cir.2013) (citation omitted). To be
clearly established, the “contours” of the constitutional right
“must be sufficiently clear that a reasonable official would
understand that what he is doing violates that right.” Gann v.
Cline, 519 F.3d 1090, 1092 (10th Cir.2008) (citation omitted).



III. OGDEN CITY DEFENDANTS' SUMMARY
JUDGMENT MOTION
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Plaintiff's claims against the Ogden City Defendants include:
(1) an illegal traffic stop; (2) an illegal arrest; (3) excessive
force; (4) a warrantless search of Plaintiff's vehicle; (5) failure
to intervene; (6) detention without a prompt probable cause
determination; (7) supervisory liability for failure to train;
(8) conspiracy to violate constitutional rights; (9) state law
claims; and (10) Hatch Act violations. (See generally Dkt. No.
23.)



A. Illegal Traffic Stop
Plaintiff alleges that, on July 20, 2011, Defendant Murray
violated his constitutional rights when he conducted an
illegal traffic stop against Plaintiff. (Dkt. No. 23 at 11–23.)
Plaintiff alleges that Defendant Murray pulled Plaintiff over
for driving with a nonfunctioning license plate light even
though Plaintiff's license plate light was properly functioning.
(Id.)



“A traffic stop is valid under the Fourth Amendment if the
stop is based on an observed traffic violation or if the police
officer has reasonable articulable suspicion that a traffic or
equipment violation has occurred or is occurring.” United
States v. Villa–Chaparro, 115 F.3d 797, 801 (10th Cir.1997)
(citation omitted).



Reasonable suspicion requires that an officer provide “some
minimal level of objective justification to validate the ...
seizure.” INS v. Delgado, 466 U.S. 210, 217 (1984). “An
officer's reasonable mistake of fact ... may support the
probable cause or reasonable suspicion necessary to justify a
traffic stop.” United States v. DeGasso, 369 F.3d 1139, 1144
(10th Cir.2004). See also United States v. Vercher, 358 F.3d
1257, 1261, 1263 (10th Cir.2004) ( “[R]easonable suspicion
may be supported by an ‘objectively reasonable’ good faith
belief even if premised on factual error,” and “[t]hat the facts
may not support a conclusion that [an individual] actually



violated the law is irrelevant....”).



*4  The Ogden City Defendants seek summary judgment
on Plaintiff's illegal traffic stop claim. They argue that
Defendant Murray possessed reasonable articulable suspicion
to stop Plaintiff for violating Utah's traffic laws. (Dkt. No.
130 at 3–5.) In his affidavit, Defendant Murray attests that,
while driving behind Plaintiff, he believed he saw a broken
license plate light on Plaintiff's vehicle. (Dkt. No. 130–3
¶ 4.) “Because license plates are reflective,” he could not
confirm whether Plaintiff's light was functioning while his
own headlights shone on it. (Id. ¶ 5.) As such, Defendant
Murray briefly turned off his headlights and “was able



to see that the light was out.” (Id. ¶¶ 6–7.) Based on
his observation, Defendant Murray “thought” that a traffic



equipment violation “was taking place.” (Id. ¶ 8.) 4



Due to the poor quality of Defendant Murray's dash camera
recording, this Court can neither confirm nor deny that
Defendant Murray switched his headlights off to check
Plaintiff's light or that Plaintiff's light was not functioning.
However, the dash camera recording confirms that Defendant
Murray immediately told Plaintiff that he had stopped him
because his license plate light was out. (Dkt. No. 130–2.)



Given the circumstances described by Defendant Murray in
his affidavit and reflected in his dash camera recording, this
Court concludes that Defendant Murray possessed reasonable
articulable suspicion to stop Plaintiff for driving with a broken
license plate light. See United States v. Dameshghi, No. 2:08–
CR–127, 2009 WL 2366466, at *6 (D.Utah July 31, 2009)
(unpublished) (finding reasonable articulable suspicion that a
defendant violated Utah equipment regulation where officer
testified that he “believed” the defendant's “license plate light
was inoperable,” and he “turned on and off his own headlights
to make sure that the patrol car's lights were not simply ‘over



powering’ the license plate light .”). 5



Plaintiff cites no genuine issue of material fact to persuade
this Court that Defendant Murray lacked reasonable suspicion
to stop Plaintiff. Instead, Plaintiff cites his own erroneous
interpretation of the record. See Thomson v. Salt Lake Cnty.,
584 F.3d 1304, 1312 (10th Cir.2009) (“[B]ecause at summary
judgment we are beyond the pleading phase of the litigation,
a plaintiff's version of the facts must find support in the
record....”).



For instance, Plaintiff asks the Court to reject Defendant
Murray's summary judgment affidavit because the affidavit
allegedly contradicts an earlier affidavit Defendant Murray
submitted in the case wherein he could not remember
conducting Plaintiff's traffic stop. (Dkt. No. 145 at 1.)
However, Plaintiff misstates the record. In his earlier
affidavit, Defendant Murray never stated he could not
remember conducting Plaintiff's traffic stop. Rather, he stated
he could not recall when or why he turned off his dash camera
or microphone. (Dkt. No. 86 ¶¶ 8, 11.)



*5  Plaintiff also asks the Court to deny Defendant Murray
summary judgment based on a field document that Defendant
Murray authored on July 21, 2011. (Dkt. No. 118 at 18.)
Plaintiff claims this document demonstrates the Ogden City
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Police Department's policy and custom “to lie blatantly
about the answers and/or actions of Plaintiff to constitute
an Articulate Reasonable Suspicion and/or Probable Cause
to make a Traffic Stop of Plaintiff.” (Id.) However, the
Court finds nothing in this document to support Plaintiff's
claim. The document simply reiterates that Defendant Murray
stopped Plaintiff for a “faulty license plate lamp.” (Dkt. No.
130–5.)



Because the record discussed above could not lead a rational
trier of fact to find for Plaintiff, Defendant Murray deserves
summary judgment on this claim. Given Plaintiff's failure
to provide any evidence that Defendant Murray violated a
clearly established constitutional right, Defendant Murray
also deserves qualified immunity on Plaintiff's illegal traffic
stop claim.



B. Illegal Arrest
Plaintiff alleges that the Ogden City Defendants violated
his Fourth and Fourteenth Amendment rights during the
traffic stop when Defendant Murray arrested Plaintiff without
probable cause that he violated any law. (Dkt. No. 23 at 25–
30.)



“Probable cause exists if facts and circumstances within the
arresting officer's knowledge and of which he or she has
reasonably trustworthy information are sufficient to lead a
prudent person to believe that the arrestee has committed or is
committing an offense.” York v. City of Las Cruces, 523 F.3d
1205, 1210 (10th Cir.2008). “Probable cause only requires
a probability of criminal activity, not a prima facie showing
of such activity.” Wilder v. Turner, 490 F.3d 810, 813 (10th
Cir.2007).



The Ogden City Defendants seek summary judgment on
Plaintiff's illegal arrest claim. They assert that Defendant
Murray possessed probable cause to arrest Plaintiff for
committing a traffic equipment violation. See Atwater v. City
of Lago Vista, 532 U.S. 318, 354 (2001) (“If an officer has
probable cause to believe that an individual has committed
even a very minor criminal offense in his presence, he
may, without violating the Fourth Amendment, arrest the
offender.”); Cortez v. McCauley, 478 F.3d 1108, 1115 (10th
Cir.2007) (“A warrantless arrest is permissible when an
officer ‘has probable cause to believe that a person committed
a crime.” ’) (citation omitted).



Defendant Murray attests that he believed Plaintiffs license
plate was not functioning. (Dkt. No. 130–3, ¶¶ 5–8.) The



dash camera recording confirms that Defendant Murray told
Plaintiff he was under arrest because his license plate light
was out. (Dkt. No. 130–2.) During his stop and arrest, Plaintiff
never stated that his license plate light was functioning. A
field document authored by Defendant Murray one day after
the incident reiterates that he “arrested [Plaintiff] for the
faulty equipment violation....” (Dkt. No. 130–5.)



*6  This Court believes the aforementioned evidence
establishes Defendant Murray's probable cause to arrest
Plaintiff based on a fair probability that Plaintiff violated
Utah traffic laws by driving with a broken license plate light.
See United States v. Jurado–Vallejo, 380 F.3d 1235, 1239
(10th Cir.2004) (noting that, because the law only demands
a “fair probability” of a violation, “the law does not require
greater proof-certainly not conclusive proof-of any particular
factor establishing probable cause.”); United States v. Burrell,
963 F.2d 976, 986 (7th Cir.1992) (“Probable cause ... need
not be based on evidence sufficient to support a conviction,
nor even a showing that the officer's belief is more likely
true than false.”). See also Hunter v. Bryant, 502 U.S. 224,
227 (1991) (“Even law enforcement officials who ‘reasonably
but mistakenly conclude that probable cause is present’ are
entitled to immunity.”) (citation omitted).



Plaintiff presents no genuine issue of material fact to show
that Defendant Murray lacked probable cause for arrest. For
instance, Plaintiff incorrectly claims that the dash camera
recording shows that his license plate light was functioning.
(Dkt. No. 118 at 18.) He also argumentatively claims that
Defendant Murray submitted a contradictory affidavit and
that the Ogden City Defendants tampered with the dash
camera recording. (Dkt. Nos. 145 at 1–2; 155; 159.)



However, this Court already concluded it could not confirm
whether the light was functioning due to the recording's poor
quality. The Court also concluded that Defendant Murray did
not submit a contradictory affidavit. Moreover, the District
Court previously refused to hold any Defendants liable for
tampering with the dash camera recording. (Dkt. No. 158.) As
such, this Court relies on the recording as reliable evidence.
See Scott v. Harris, 550 U.S. 372, 380–81 (2007) (stating
that “[w]hen opposing parties tell two different stories, one of
which is blatantly contradicted by the record ... a court should
not adopt that version of the facts for purposes of ruling on
a motion for summary judgment,” and concluding that the
lower court “should have viewed the facts in the light depicted
by the videotape.”).
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Alternatively, Plaintiff asks this Court to deny the Ogden City
Defendants summary judgment because Defendant Murray
lacked probable cause to arrest Plaintiff for a class C
misdemeanor under UTAH CODE ANN. § 41–6–121 where
the Utah legislature repealed this statute in 1979. (Dkt. No.
118 at 18.)



Admittedly, a July 20, 2011 Weber County Correctional
Facility Pre–Booking Information Sheet incorrectly charged
Plaintiff with a “faulty equipment” violation under this
repealed statute. (Dkt. No. 133–1.) However, this clerical
error fails to undermine the constitutional legality of
Plaintiff's arrest where a subsequent charge record reflects
that Plaintiff was charged with a class C misdemeanor
under UTAH CODE ANN. § 41–6a–1601 the current “faulty
equipment” statute. (Dkt. No. 118–2, Ex. A at OPD 00021.)
See United States v. Briscoe, 216 F.3d 1088, at *3 (10th Cir.
June 19, 2000) (unpublished) (“[A] traffic stop is valid, even
when the officer cites the wrong statute, if the driver was, in
fact, violating the traffic code....”)



*7  Plaintiff nevertheless maintains that, even if Defendant
Murray cited him under UTAH CODE ANN. § 41–6a–
1601, Defendant Murray still lacked probable cause to arrest
Plaintiff. (Dkt. No. 118 at 26.) Plaintiff claims that Utah
law prohibits arresting individuals for traffic equipment
violations. (Id. at 26–29.) Plaintiff also claims that UTAH
CODE ANN. § 76–1–105 prohibits criminally charging
people for common law crimes. (Id.)



Plaintiff misstates the law on this point. UTAH CODE ANN.
§ 77–7–2(1) (West 2011) authorized Defendant Murray to
arrest Plaintiff without a warrant for “any public offense
committed ... in [his] presence....” This included a class C
misdemeanor violation of UTAH CODE ANN. § 41–6a–
1601. Additionally, UTAH CODE ANN. § 76–1–105 (West
2011) did not apply to Plaintiff because he was not arrested
for a common law crime but rather a traffic violation. Even
assuming that Utah law required Defendant Murray to issue a
citation rather than arrest Plaintiff, “an arrest is constitutional
even if, under state law, the officer should have issued a
summons instead of arresting the offender.” Courtney v. Okla.
Dept. of Public Safety, 722 F.3d 1216, 1223 (10th Cir.2013).



In sum, Plaintiff has failed to provide “sufficient evidence
favoring” him on his illegal arrest claim “for a jury to return
a verdict for” him. Anderson v. Liberty Lobby, Inc., 411 U.S.
242, 249 (1986). At best, Plaintiff may point to the Court's
inability to confirm whether Plaintiff's license plate light was



functioning on the dash camera recording as a factual dispute.
However, the “mere existence of some alleged factual dispute
between the parties will not defeat an otherwise properly
supported motion for summary judgment....” See Scott v.
Harris, 550 U .S. 372, 380 (2007).



Based on the evidence presented by the Ogden City
Defendants to support probable cause, and Plaintiff's failure
to cite sufficient evidence in his own favor, Defendant Murray
deserves summary judgment on Plaintiff's illegal arrest claim.



C. Excessive Force
Plaintiff alleges that Defendant Murray used excessive force
when he handcuffed Plaintiff too tightly during his arrest.
(Dkt. No. 23 at 17.) Plaintiff asserts that he grimaced aloud
in pain when Defendant Murray handcuffed him and that
Defendant Murray ignored his pleas to adjust the handcuffs.
(id; Dkt. No. 130–4.) To the extent that Defendant Murray's
dash camera recording omits Plaintiff's grimace and request
to adjust the handcuffs, Plaintiff argues Defendant Murray
deliberately turned off his wireless microphone to omit this
evidence. (Dkt. No. 151 at 3.)



“[U]nduly tight handcuffing can constitute excessive force
where a plaintiff alleges some actual injury from the
handcuffing and alleges that an officer ignored a plaintiff's
timely complaints (or was otherwise made aware) that the
handcuffs were too tight.” Cortez v. McCauley, 478 F.3d
1108, 1129 (10th Cir.2007).



*8  The Ogden City Defendants seek summary judgment
on Plaintiff's excessive force claim. For summary judgment
purposes, they “accept” that Plaintiff's handcuffs were too
tight. (Dkt. No. 130 at 13 n. 9.) Nevertheless, they argue
Plaintiff's claim fails because he presents no evidence that
Defendant Murray ignored his complaints or that he suffered
sufficient injuries. (Id. at 13.)



This Court concludes that Defendant Murray deserves
summary judgment on Plaintiff's excessive force claim
because Plaintiff never complained to him. Defendant
Murray's dash camera recording directly contradicts
Plaintiff's account. The recording shows that Plaintiff never
grimaced aloud in pain when Defendant Murray handcuffed
him and that Plaintiff never made any statement to Defendant
Murray that he wanted the handcuffs adjusted. (Dkt. No.
130–2.) Indeed, the recording demonstrates that Plaintiff only
stated his handcuffs hurt him when he sat alone in the patrol
vehicle. (Id.)
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The recording also contradicts Plaintiff's allegation that
Defendant Murray turned off his microphone to omit
Plaintiff's complaints. A feature on the dash camera
recording indicates that Defendant Murray kept his wireless
microphone on during Plaintiff's handcuffing. (Id.)



The Court also concludes that Defendant Murray deserves
summary judgment on Plaintiff's excessive force claim
because Plaintiff only suffered a de minimis injury. Plaintiff
asserts that the handcuffs dug into his skin and caused his
hands to swell, but admits that his hands stopped hurting
several days after his arrest. (Dkt. Nos. 130–4; 130–7.) See
Koch v. City of Del City, 660 F.3d 1228, 1248 (10th Cir.2011)
(concluding that “superficial abrasions” and “numbness” in
“wrist and forearm” that resulted from handcuffs constituted
de minimis injury insufficient for excessive force claim);
Cortez, 478 F.3d at 1129 (finding handcuffs that “left
red marks that were visible for days afterward” were
“insufficient, as a matter of law, to support an excessive force
claim....”).



Given the uncontroverted evidence that Plaintiff never
complained about his handcuffs, and Plaintiff's own
admission that his hands stopped hurting after a few days, he
has failed to show that Defendant Murray violated a clearly
established constitutional right. Accordingly, Defendant
Murray also deserves qualified immunity on Plaintiff's
excessive force claim. See Silvan W. v. Briggs, No. 07–
4272, 2009 WL 159429, at *6 (10th Cir. Jan. 23, 2009)
(unpublished) (“[B]ecause there is no evidence that [the
plaintiff] suffered more than a de minimis injury or that
he notified the officers that his handcuffs were painful, he
cannot maintain an excessive force claim based on unduly
tight handcuffing.”).



D. Warrantless Search of Vehicle
Plaintiff alleges that, after Defendant Murray placed him
in the patrol vehicle, Defendant Murray and another Ogden
City Police officer (presumably Officer Copier) searched
Plaintiff's vehicle without his consent. (Dkt. No. 23 at 18–
19.) Plaintiff argues the search “was simply a ruse to search
for criminal activity.” (Dkt. No. 145 at 19.) The search
undisputedly failed to yield any incriminating evidence.



*9  The Ogden City Defendants seek summary judgment
on Plaintiff's warrantless search claim. They argue that
Defendant Murray and other officers on scene conducted
a lawful inventory search. (Dkt. No. 130 at 8.) “An



inventory search under appropriate circumstances is valid and
constitutionally permissible.” United States v. Calvin, No.
13–3040, 2013 WL 5789027, at *3 (10th Cir. Oct. 29, 2013)
(unpublished) (finding officers' inventory search reasonable
under Fourth Amendment where it “was conducted according
to standard police procedures.”).



Defendant Murray attests that, under “the Ogden Police
Department's standard practice,” he and Officer Copier
conducted an inventory search of Plaintiff's vehicle “so
that it could be towed and impounded.” (Dkt. No. 130–
3, ¶¶ 12–13.) Defendant Murray's dash camera recording
confirms this inventory search. (Dkt. No. 130–2.) The
field document Defendant Murray filled out one day after
Plaintiff's arrest reiterates that Defendant Murray and Officer
Copier “performed an inventory of the vehicle so the vehicle
could be safe keep impounded” and that another officer
“arrived on scene and towed the vehicle.” (Dkt. No. 130–5.)
Plaintiff does not dispute that another officer towed Plaintiff's
vehicle. (Dkt. No. 145 at 5.)



Where the evidence unequivocally confirms that Defendant
Murray and Officer Copier inventory searched and arranged
to tow Plaintiff's vehicle, Plaintiff has failed to cite any
genuine issue of material fact on his warrantless search claim.
Therefore, the Ogden City Defendants deserve summary
judgment on this claim. See United States v. Sands, No. 08–
3270, 2009 WL 1303152, at *3 n. 1 (10th Cir. May 11, 2009)
(unpublished) (finding constitutionally valid inventory search
where “officer who conducted the search testified that it was
an inventory search, and it is undisputed that the vehicle was
being prepared for towing....”).



Given Plaintiff's failure to cite any evidence that the inventory
search violated a clearly established constitutional right, the
Ogden City Defendants also deserve qualified immunity on
this claim. See United States v. Tueller, 349 F.3d 1239, 1243
(10th Cir.2003) (“It is common practice for the police to
conduct an inventory of the contents of vehicles they ...
are about to impound.... Such inventories are now a well-
defined exception to the warrant requirement of the Fourth
Amendment.”) (citations omitted).



E. Failure to Intervene
Defendant Scott's affidavit and Defendant Murray's dash
camera recording confirm that Defendant Scott arrived on
the scene after Defendant Murray had handcuffed Plaintiff
and placed Plaintiff into his patrol vehicle. (Dkt. Nos. 130–2;
130–9.) Defendant Scott stood near Plaintiff while Defendant
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Murray spoke to a passenger in Plaintiff's car. (Dkt. Nos.
130–2; 130–9 ¶ 7.) Defendant Scott briefly conversed with
Plaintiff. (Dkt. No. 130–2.)



Plaintiff alleges that Defendant Scott learned that Defendant
Murray lacked probable cause to arrest Plaintiff when
Defendant Murray told Defendant Scott that he had “nothing”
on Plaintiff. (Dkt. No. 130–7.) Despite this knowledge,
Defendant Scott failed to intervene to end Plaintiff's
“continuing arrest, search and seizure....” (Id.) Instead of
intervening, Defendant Scott allegedly told Plaintiff “these
guys do whatever they want ... so if Plaintiff had a complaint
about their behavior he was not their Supervisor.” (Dkt. No.
145 at 11.)



*10  “[A]ll law enforcement officials have an affirmative
duty to intervene to protect the constitutional rights of citizens
from infringement by other law enforcement officers in their
presence.” Hall v. Burke, No. 00–7077, 2001 WL 694142,
at *4 (10th Cir. June 12, 2001) (unpublished). However, “for
liability to attach, there must have been a realistic opportunity
to intervene to prevent the harm from occurring.” Id.



The Ogden City Defendants seek summary judgment on
Plaintiff's failure to intervene claim because “there is simply
no evidence to support” the claim. (Dkt. No. 130 at 20.)
This Court agrees where Defendant Murray's dash camera
recording directly contradicts Plaintiff's only evidence of the
failure to intervene.



The recording confirms that Defendant Murray never told
Defendant Scott he had “nothing” on Plaintiff. (Dkt. No. 130–
2.) The recording further confirms that Defendant Scott never
told Plaintiff that “these guys do whatever they want.” (Id.)
Under these circumstances, the Ogden City Defendants
correctly state that Defendant Scott had no opportunity to
intervene because he “had no reason to believe ... an unlawful
arrest or search of the car” was taking place. (Dkt. No. 130
at 20.)



Plaintiff bases his failure to intervene claim on his erroneous
interpretation of the record. Such an erroneous interpretation
fails to establish a genuine issue of material fact. Accordingly,
Defendant Scott deserves summary judgment on Plaintiff's
failure to intervene claim.



F. Detention Without Probable Cause Determination
Defendant Murray undisputedly attests that, after searching
Plaintiff's vehicle, he transported Plaintiff to Weber County



Jail. (Dkt. No. 130–3 ¶ 15.) At the jail, Plaintiff alleges
that an unknown Weber County correctional officer searched
Plaintiff's wallet and discovered his ex-girlfriend's expired
driver's license. (Dkt. No. 23 at 21.) Based on this discovery,
Defendant Murray additionally charged Plaintiff with a class
A misdemeanor for unlawful possession of another person's
identification. (Dkt. No. 130–1.)



A Weber County Correctional Facility Pre–Booking
Information Sheet confirms that Defendant Murray then
relinquished Plaintiff's custody to the Weber County Jail.
(Id.) In his deposition, Plaintiff admits that, after this
relinquishment, he had no further contact with any of the
Ogden City Defendants. (Dkt. No. 130–4.)



Plaintiff remained detained for five days at Weber County
Jail before he received a court hearing at which the state
prosecutor struck the charges against him. (Dkt. No. 23 at 24.)
In his complaint, Plaintiff alleges this five-day detention prior
to a probable cause determination violated his constitutional
rights. (Id. at 30.)



“[T]he Fourth Amendment requires a prompt judicial
determination of probable cause as a prerequisite to an
extended pretrial detention following a warrantless arrest.”
Cnty. of Riverside v. McLaughlin, 500 U.S. 44, 47 (1991).
“Where an arrested individual does not receive a probable
cause determination within 48 hours ... the burden shifts to
the government to demonstrate the existence of a bona fide
emergency or other extraordinary circumstance.” Id. at 57.



*11  The Ogden City Defendants seek summary judgment
on Plaintiff's detention claim. They argue that Plaintiff
has not shown their personal involvement with his
continued detention because Defendant Murray immediately
relinquished Plaintiff's custody to Weber County Jail. (Dkt.
No. 130 at 10.) See Wilson v. Montano, 715 F.3d 847,
854 (10th Cir.2013) (“Individual liability under § 1983,”
including liability for detention without a prompt probable
cause determination, “must be based on personal involvement
in the alleged constitutional violation.”).



Plaintiff counters that the Ogden City Defendants played
a personal role in his continued detention. Specifically, he
claims that Defendant Murray detained Plaintiff without
a prompt probable cause determination when he charged
Plaintiff with misdemeanor possession of another person's
identification. (Dkt. No. 145 at 7.) This additional charge
prevented Plaintiff from affording to bail out of jail. (Id. at 7–
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8.) Plaintiff also cites a probable cause affidavit completed by
Defendant Murray (Dkt. No. 150–1) to claim that the Ogden
City Defendants violated their own policy, as outlined in the
affidavit, to release arrestees within 48 hours. (Dkt. No. 145
at 6.)



The Court concludes that the documents cited by Plaintiff
fail to establish a genuine issue of material fact regarding
his continued detention claim. Plaintiff's financial inability
to bail out on an additional charge brought by Defendant
Murray does not mean Defendant Murray caused any delay
in Plaintiff's probable cause determination. Furthermore, the
probable cause affidavit does not reflect an Ogden City Police
Department policy to release arrestees after 48 hours. The
affidavit is a Weber County jail form, not an Ogden City
Police Department form. (Dkt. No. 133–3, ¶ 16.)



Given the Ogden City Defendants' lack of personal
involvement in Plaintiff's continued detention, the Ogden
City Defendants deserve summary judgment on Plaintiff's
claim. See Strepka v. Miller, Nos. 00–1294, 00–1389, 2001
WL 1475058, at *3 (10th Cir. Nov. 21, 2001) (unpublished)
(affirming dismissal of prompt judicial determination claim
because “plaintiff's complaint was devoid of any allegations
showing that any of the arresting officers caused or
participated in the delay in providing plaintiff a prompt
probable cause determination.”).



The Court further concludes that the Ogden City Defendants
deserve qualified immunity on Plaintiff's detention claim.
Plaintiff presents no evidence that they violated a clearly
established constitutional right when they lacked personal
involvement in his continued detention. See Loughridge v.
City of Norman, No. CIV–06–0945–F, 2007 WL 2079833,
at *4 (W.D.Okla. July 16, 2007) (unpublished) (affirming
arresting officer's qualified immunity for an unreasonable
detention claim because there was “no evidence to show
any involvement on [officer's] part with the length of
[the plaintiff's] detention or with any delays. Moreover, it
[was] undisputed that after arresting [the plaintiff], [officer]
transported [him] to the [ ] County jail and relinquished
custody of [him] to the [ ] County Sheriff's Department.”).



G. Supervisor Liability
*12  Plaintiff alleges that Defendant Greiner violated his



constitutional rights because Defendant Greiner failed to
properly train and supervise Defendant Murray, Defendant
Scott, and presumably Officer Copier. (Dkt. Nos. 23 at
9; 130–7.) Due to Defendant Greiner's failure, civil rights



violations were “pervasive and wide-spread ... throughout
the practices and customs of the Ogden City Police
Department....” (Dkt. No. 23 at 34.) Plaintiff provides no
further details to support this claim.



“Under § 1983, government officials are not vicariously liable
for the misconduct of their subordinates.” Serna v. Colo. Dep't
of Corr., 455 F.3d 1146, 1151 (10th Cir.2006). “Supervisors
are only liable under § 1983 for their own culpable
involvement in the violation of a person's constitutional
rights.” Id. A plaintiff “must show an ‘affirmative link’
between the supervisor and the violation, namely the active
participation or acquiescence of the supervisor in the
constitutional violation by the subordinates.” Id. (citation
omitted). “[M]ere negligence is not enough .... a plaintiff
must establish that the supervisor acted knowingly or with
‘deliberate indifference’ that a constitutional violation would
occur.” Id. (citation omitted).



The Ogden City Defendants seek summary judgment on
Plaintiff's supervisory liability claim because he “cannot
identify any action on the part of [Defendant] Greiner that
constitutes a failure to supervise.” (Dkt. No. 130 at 18.)
Defendant Greiner was undisputedly absent from the scene
of Plaintiff's arrest. Moreover, Plaintiff concedes that he cited
no evidence to demonstrate supervisor liability other than his
own complaint allegations and sworn testimony. (Dkt. No.
145 at 9–10.)



The Court concludes that Plaintiff's evidence is insufficient
to show a genuine dispute of material fact as to whether
Defendant Greiner “was deliberately indifferent to the risk
that a constitutional violation would occur.” (Dkt. No. 130 at
19.) Plaintiff's complaint allegations lack any factual details
about Defendant Greiner's involvement in Plaintiff's alleged
constitutional injuries. See Brown v. ScriptPro, LLC, 700
F.3d 1222, 1230 (10th Cir.2012) (“At the summary judgment
stage, [the plaintiff] must set forth specific facts showing there
is a genuine issue for trial.”) (emphasis added). Accordingly,
Defendant Greiner deserves summary judgment on Plaintiff's
supervisor liability claim.



H. Conspiracy to Violate Constitutional Rights
Plaintiff alleges that the Ogden City Defendants conspired to
violate his civil rights under 42 U.S.C. §§ 1985 and 1986.
(Dkt. No. 23 at 35.) More specifically, Plaintiff alleges that an
unknown Weber County correctional officer and Defendant
Murray “conspire[d] to not disclose the excess force used
by” Defendant Murray when he handcuffed Plaintiff. (Id. at





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001467208&pubNum=0000999&originatingDoc=I8175ef61cef011e4a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001467208&pubNum=0000999&originatingDoc=I8175ef61cef011e4a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012754503&pubNum=0000999&originatingDoc=I8175ef61cef011e4a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012754503&pubNum=0000999&originatingDoc=I8175ef61cef011e4a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012754503&pubNum=0000999&originatingDoc=I8175ef61cef011e4a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I8175ef61cef011e4a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009618752&pubNum=0000506&originatingDoc=I8175ef61cef011e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_506_1151&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1151


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009618752&pubNum=0000506&originatingDoc=I8175ef61cef011e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_506_1151&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1151


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I8175ef61cef011e4a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029275334&pubNum=0000506&originatingDoc=I8175ef61cef011e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_506_1230&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1230


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029275334&pubNum=0000506&originatingDoc=I8175ef61cef011e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_506_1230&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1230


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1985&originatingDoc=I8175ef61cef011e4a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1986&originatingDoc=I8175ef61cef011e4a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)








Webb v. Scott, Not Reported in F.Supp.3d (2015)



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 9



22.) Plaintiff also alleges that Defendant Murray, Defendant
Scott, and presumably Officer Copier “jointly conspired
to violate [his] civil rights.” (Dkt. No. 23 at 35.) Plaintiff
provides no other factual details about his conspiracy claims.



*13  To prove 42 U.S.C. §§ 1985(3) and 1986 violations,
a plaintiff must show a conspiracy to deprive him of civil
rights and “some racial, or perhaps otherwise class-based,
invidiously discriminatory animus behind the conspirators'
action.” Griffin v. Breckenridge, 403 U.S. 88, 102 (1971). See
also Brown v. Reardon, 770 F.2d 896, 907 (10th Cir.1985)
(observing that a “ § 1986 [claim] is dependent upon the
validity of a § 1985 claim.”).



The Ogden City Defendants move for summary judgment
on Plaintiff's 42 U.S.C. §§ 1985 and 1986 claims because
“he has not alleged and cannot prove ‘some racial, or
perhaps otherwise class-based, invidiously discriminatory
animus'....” (Dkt. No. 30 at 25 n. 13.) This Court agrees.



In his complaint, Plaintiff makes a fleeting allegation
that Defendant Murray asked him if he was Spanish.
(Dkt. No. 23 at 17.) However, Defendant Murray's dash
camera recording flatly contradicts Plaintiff's allegation.
The recording confirms that Defendant Murray never asked
Plaintiff about his racial background. (Dkt. No. 130–2.)



Where the only potential evidence of racial animus cited by
Plaintiff does not exist, he fails to establish a genuine issue
of material fact. Accordingly, the Ogden City Defendants
deserve summary judgment on Plaintiff's 42 U.S.C. §§ 1985
and 1986 claims.



The Court further analyzes Plaintiff's conspiracy claims under
42 U.S.C. § 1983 because he alleges all Defendants acted
under color of law. (Dkt. No. 23 at 1–10.) To prevail on
a 42 U.S.C. § 1983 conspiracy claim, “a plaintiff must
plead and prove not only a conspiracy, but also an actual
deprivation of rights....” Dixon v. City of Lawton, Okla., 898
F.2d 1443, 1449 (10th Cir.1990). To that end, a plaintiff
must “allege specific facts showing agreement and concerted
action amongst defendants....” Durre v. Dempsey, 869 F.2d
543, 545 (10th Cir.1989).



The Ogden City Defendants seek summary judgment on
Plaintiff's 42 U.S.C. § 1983 conspiracy claim. They argue
Plaintiff's complaint lacks any “specific facts showing
agreement and concerted action amongst” the Ogden City
Defendants. (Dkt. No. 130 at 26.) This Court agrees.



At the summary judgment stage, Plaintiff must do more
than rely on threadbare complaint allegations that Defendants
conspired to violate his rights. See Durre, 869 F.2d at 545
(“Conclusory allegations of conspiracy are insufficient to
state a valid § 1983 claim.”). Such threadbare allegations are
especially insufficient because Defendants Murray and Scott
both attest that they never discussed stopping, arresting, or
handcuffing Plaintiff without a legal basis to do so. (Dkt. Nos.
130–3 ¶ 16; 130–9 ¶ 8.) Defendant Murray's dash camera
recording further demonstrates that neither Defendant Murray
nor Defendant Scott discussed or took concerted action to
violate Plaintiff's constitutional rights. (Dkt. No. 130–2.)



To survive summary judgment, an opposing party “must
identify sufficient evidence which would require submission
of the case to a jury.” Adler v. Wal–Mart Stores, Inc., 144
F.3d 664, 672 n.l (10th Cir.1998). In this case, Plaintiff failed
to identify any evidence to show a genuine issue of material
fact on his 42 U.S.C. § 1983 claim. Accordingly, the Ogden
City Defendants deserve summary judgment on the claim.



I. State Law Claims
*14  Plaintiff alleges that the Ogden City Defendants



committed state law violations for false arrest, false
imprisonment, and intentional infliction of emotional distress
(“IIED”). (Dkt. No. 23 at 32–33.)



The Ogden City Defendants seek summary judgment on
these state law claims. They argue that Utah's Governmental
Immunity Act (“GIA”) bars such claims. (Dkt. No. 148.)
More specifically, they argue Plaintiff failed to comply
with GIA because he failed to “file a written notice of
claim with” the City Recorder “before maintaining [this]



action....” UTAH CODE ANN. § 63G–7–401(2). 6  See Brock
v. Herbert, No. 10–4148, 2011 WL 3154230, at *2 (10th
Cir.2011) (unpublished) (recognizing that “fil[ing] a written
notice of claim ... is a jurisdictional prerequisite to sue
governmental entities and their employees in Utah.”). The
Ogden City Defendants further argue that Plaintiff failed to
post a bond as required by UTAH CODE ANN. § 78B–3–



104. 7  (Dkt. No. 148.)



Plaintiff presents no genuine issue of material fact regarding
his failure to comply with the aforementioned statutes. There
is no evidence that Plaintiff filed a notice of claim with the
City Recorder prior to maintaining this federal civil rights
action. Plaintiff's purported August 17, 2011 letter to the
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Ogden City Attorney's office describing his grievances fails to
suffice. There is no evidence that Plaintiff directed or served
the letter to the City Recorder or that the City Recorder ever
received it. (Dkt. No. 118 at 6.) Similarly, there is no evidence
that Plaintiff ever posted a bond.



Despite his failure to comply with the aforementioned Utah
statutory requirements, Plaintiff asks this Court to find that
the Ogden City Defendants waived their ability to claim
GIA immunity because they accepted federal funding. (Dkt.
No. 145 at 28.) The Court refuses to find for Plaintiff on
this point because he cites “no authority for the position
that receiving federal funds waives immunity that is retained



under GIA.” (Dkt. No. 154 at 10.) 8



Plaintiff alternatively asks the Court to ignore the
aforementioned Utah statutory requirements because they
conflict with superseding civil rights statutes at 42 U.S.C.
§§ 1983, 1985, and 1986. (Dkt. No. 145 at 28.) The Court
refuses to do so where the Ogden City Defendants assert GIA
immunity from Plaintiff's state law claims rather than his
federal civil rights claims. (Dkt. No. 154 at 10.)



Given Plaintiff's failure to cite any facts that he complied
with Utah Code Ann. §§ 63G–7–401(2), 63–G–7–401(3)(b)
(ii)(G), and 78B–3–104, he has failed to present a genuine
issue of material fact on his state law claims. Therefore, the
Ogden City Defendants deserve summary judgment on all
such claims.



J. Hatch Act Violations
In his complaint, Plaintiff alleges that Defendant Greiner
violated the Hatch Act in 2006 when he ran for the Utah
State Senate. (Dkt. No. 23 at 9–10, 34–35.) However, in
his opposition to the Ogden City Defendants' summary
judgment motion, Plaintiff clarifies that he never intended
to bring a claim against Defendant Greiner for violating the
Hatch Act. (Dkt. No. 145 at 15.) Rather, Plaintiff believes
Defendant Greiner's alleged willingness to violate the Hatch
Act demonstrates the “pervasive and wide-spread violations
of Federal Law [ ] throughout the practices and customs of
the Ogden City Police Department....” (Id. at 15–16.)



*15  In an abundance of caution, the Ogden City Defendants
seek summary judgment on this issue because the Hatch Act
provides no private cause of action. See Hall v. Clinton,
285 F.3d 74, 83 (D.C.Cir.2002). Given Plaintiff's undisputed
inability to privately sue Defendant Greiner for a Hatch Act



violation, and the fact that his Hatch Act investigation was
“wholly unrelated to the constitutional violations [Plaintiff]
alleges occurred in this case” (Dkt. No. 154 at 8), the Ogden
City Defendants deserve summary judgment on this claim.



IV. WEBER COUNTY DEFENDANTS' SUMMARY
JUDGMENT MOTION
Plaintiff brings the following claims against the Weber
County Defendants: (1) failure to report the Ogden City
Defendants' alleged excessive force; (2) illegal search of
Plaintiff's property; (3) illegal strip search; (4) violation of
Plaintiff's Fifth Amendment right against self-incrimination;
(5) detention without prompt judicial determination of
probable cause; (6) civil rights conspiracy; (7) supervisory
liability; and (8) state law claims. (See generally Dkt. No.



23.) 9



A. Excessive Force Claim
Plaintiff alleges that the Weber County Defendants failed to
report Defendant Murray's use of excessive force when he
handcuffed Plaintiff. (Dkt. No. 23 at 4–6, 21–22.) Defendant
Murray undisputedly handcuffed Plaintiff before transporting
him to Weber County Jail. (Id. at 17.) An unnamed Weber
County correctional officer removed Plaintiff's handcuffs at
the Weber County Jail. (Id. at 21.) After removing them,
Plaintiff alleges that the officer saw how swollen Plaintiff's
hands were and exclaimed “My God these hand-cuffs were
on far to [sic] tight.” (Id.)



The Weber County Defendants seek summary judgment on
Plaintiff's excessive force claim. They argue that, even if
Defendant Murray used excessive force when handcuffing
Plaintiff, the Weber County Defendants “could not have
prevented the alleged injury that Plaintiff suffered” because
Defendant Murray handcuffed Plaintiff before transporting
him to Weber County Jail. (Dkt. No. 161 at 4.)



Plaintiff counters that the Weber County Defendants could
have intervened to remove his handcuffs immediately when
he arrived at Weber County Jail but instead waited ten to
fifteen minutes after his arrival to remove them. (Dkt. No. 167
at 2.)



However, “Plaintiff has not alleged that any Weber County
[Defendants] were aware of the alleged tightness of the
handcuffs until they were taken off.” (Dkt. No. 173 at
iii.) Given these circumstances, this Court concludes that
no genuine issue of material fact exists regarding the
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Weber County Defendants' failure to intervene to prevent an
excessive force violation.



B. Illegal Search of Plaintiffs Property
Plaintiff alleges that he asked Defendant Murray to gather
his wallet from his car before transporting Plaintiff to Weber
County Jail. (Dkt. No. 23 at 19.) Therefore, Defendant
Murray brought Plaintiff's wallet to Weber County Jail.
Plaintiff alleges that the Weber County Defendants violated
his Fourth Amendment Rights when unnamed Weber County
officers illegally searched his wallet while booking him. (Id.
at 21, 35.)



*16  The Weber County Defendants seek summary judgment
on Plaintiff's illegal search claim because “it is not
‘unreasonable’ for police, as part of the routine procedure
incident to incarcerating an arrested person, to search any
container or article in his possession, in accordance with
established inventory procedures.” Illinois v. Lafayette, 462
U.S. 640, 648 (1983).



Plaintiff nevertheless argues the Weber County Defendants
violated his constitutional rights because the “Weber County
Correctional Standard Practice and Procedure” at “Bates Nos.
183 and 184” only permits officers to “accept property that is
physically on the prisoner.” (Dkt. No. 167 at 3.) Presumably,
Plaintiff argues that the Weber County Defendants should not
have searched his wallet because it was not physically on him
but rather brought in by Defendant Murray.



This Court could not locate “Bates Nos. 183 and 184” in
the summary judgment record. Therefore, the Court rejects
Plaintiff's argument that Weber County Jail Policy prohibited
officers from searching his wallet. Indeed, the Weber County
Jail Policy found at Dkt. No. 161–5 does not prevent officers
from searching an arrestee's belongings simply because
they are not physically attached to the arrestee. Moreover,
Defendant Thompson attests “[i]t is standard practice and
procedure for Weber County Jail personnel to search all
belongings arrested persons may bring into the jail with
them.” (Dkt. No. 138 ¶ 8.) Accordingly, Plaintiff presents no
genuine issue of material fact to support his argument that the
Weber County Defendants violated their own search policy.



Alternatively, even if a policy prohibiting wallet searches
existed, and the Weber County Defendants violated it,
such a violation does not implicate the Constitution. (Dkt.
No. 173 at iii .) See Illinois, 462 U.S. at 646 (“At the
stationhouse, it is entirely proper for police to remove and



list or inventory property found on the person or in the
possession of an arrested person who is to be jailed.”) As such,
the Weber County Defendants deserve qualified immunity
on Plaintiff's claim because he cannot show they violated a
clearly established constitutional law by searching his wallet
during his booking.



C. Illegal Strip Search
Plaintiff alleges the Weber County Defendants violated his
constitutional rights when an unnamed Weber County Jail
officer strip searched Plaintiff without probable cause or
reasonable suspicion. (Dkt. No. 23 at 21, 35–36.) Plaintiff
presumably argues that, because he was booked for non-
violent misdemeanor offenses, Weber County Jail's search
policy prohibited his strip search. (Dkt. No. 167 at 4.)
Plaintiff further alleges that he saw thirty other detainees
taken through the booking area without being strip-searched.
(Dkt. No. 23 at 23.) However, Plaintiff does not dispute
Defendant Thompson's affidavit statements that Plaintiff was
strip searched in a private room with only jail personnel
present and that no one physically touched Plaintiff during the
search. (Dkt. No. 138 ¶ 10.)



*17  After his strip-search, Plaintiff admits he was placed
into Cell B13 with one other man, and that three other men
were subsequently placed into the same cell. (Dkt. No. 23 at
22.) Several hours later, he was asked to change into Weber
County Correctional Facility issued clothing and taken to
another cell where he stayed alone for five days until his
release. (Id. at 24.)



The Weber County Defendants seek summary judgment on
Plaintiff's illegal strip search claim because Plaintiff has not
alleged that any named Weber County Defendants “were even
present when he was first booked” or that they “conducted
the strip search....” (Dkt. No. 161 at 12.) In fact, supervisory
Weber County Defendants Thompson, Burton, and McLeod
attest they never spoke to Plaintiff and had no personal
knowledge of him. (Dkt. Nos. 138 ¶ 3; 139 ¶ 5; 140 ¶ 4.)



While Plaintiff did not identify a named Defendant in
his complaint, documents submitted by the Weber County
Defendants with their summary judgment motion identify
the individual who “facilitated” Plaintiff's strip search
as Defendant West. (Dkt. No. 161–6.) Therefore, the
Court does not believe summary judgment is warranted
against Defendant West and nonsupervisory Weber County
Defendants Johnson and Flatt who may have been on scene
when Plaintiff was strip searched and failed to intervene.
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The Weber County Defendants' alternative argument for
summary judgment relies on the Supreme Court's decision
in Florence v. Bd. of Chosen Freeholders of the Cnty.
of Burlington. In that case, the Supreme Court considered
“whether every detainee who will be admitted to the general
population [of a jail] may be required to undergo a close
visual inspection while undressed.” 132 S.Ct. 1510, 1513
(2012). The Supreme Court reasoned that “[e]xempting
people arrested for minor offenses from a standard search
protocol [ ] may put them at greater risk and result in more
contraband being brought into the detention facility. This
is a substantial reason not to mandate [ ] exception[s] [to
search protocol] as a matter of constitutional law.” Id. at 1521
(emphasis added).



The Weber County Defendants rely on Florence to argue that
the law at the time of Plaintiff's strip search was “not clearly
established that you cannot do a strip search of an arrestee
before entering a jail.” (Dkt. No. 161 at 6.)



Initially, the Court notes that the Supreme Court issued
Florence nearly one year after Plaintiff's strip search. Even
assuming the Court could retroactively apply Florence to
discern the clearly established law during Plaintiff's search,
the facts in Florence do not apply to Plaintiff's situation.



The strip search policy at issue in Florence involved a
standard protocol to strip search all arrestees admitted
to the jail's general population. Here, the Weber County
Defendants submitted evidence that their strip search policy
was not standard against all arrestees. Instead, the policy for
arrestees like Plaintiff booked “for non-violent misdemeanor
offenses” prohibited strip searches “absent an individualized
determination of reasonable suspicion to believe that the
prisoner” possessed a weapon, criminal evidence, or other
contraband. (Dkt. No. 161–5.)



*18  Defendants do not suggest that they possessed such
reasonable suspicion to strip search Plaintiff. As a result, the
Court concludes that a genuine issue of material fact exists
as to whether Defendants West, Johnson, and Flatt violated
the jail's strip search policy, and as a result violated Plaintiff's
clearly established Fourth Amendment right against being
strip searched. See Chapman v. Nichols, 989 F.2d 393, 395
(10th Cir.1993) (finding strip search unconstitutional where
“plaintiffs were arrested for minor traffic violations and were
awaiting bail, [and] jail officials had no reasonable suspicion



that these particular arrestees were likely to be carrying or
concealing weapons or drugs....”).



D. Violation of Fifth Amendment Right Against Self-
incrimination
After his strip search, an unnamed officer placed Plaintiff
into Cell B13 with other men. (Dkt. No. 23 at 22.)
Later, an unnamed woman asked Plaintiff for his social
security number and ethnicity but Plaintiff invoked the Fifth
Amendment rights and refused to provide this information.
(Id.)



Due to his refusal, Defendant West placed Plaintiff into Cell
B6 by himself. (Id. at 23.) Cell B6 lacked a bathroom. (Id.)
While in Cell B6, Plaintiff repeatedly asked Defendant Flatt
to use the bathroom. (Id.) However, Defendant Flatt refused
to allow Plaintiff to use the bathroom until he gave up his
Fifth Amendment rights. (Id.)



Several hours later, Defendant Johnson agreed to allow
Plaintiff to use the bathroom if Plaintiff allowed Defendant
Johnson to fingerprint him. (Dkt. No. 23 at 23.) Plaintiff
allowed Defendant Johnson to fingerprint him but still
reiterated his Fifth Amendment rights. (Id.)



After fingerprinting, Plaintiff was placed in Cell B2. (Id. at
24.) At this point, Plaintiff asked Defendant Flatt whether he
could telephone his mother. (Id.) Defendant Flatt agreed to
allow Plaintiff to telephone his mother only if Plaintiff gave
up his constitutional rights and answered booking questions.
(Id.) Plaintiff agreed and answered booking questions posed
by another unnamed woman. (Dkt. No. 23 at 24.) In his
deposition, Plaintiff explains that the woman asked for his
birthdate, social security number, address, and ethnicity.
(Dkt. No. 161–4.)



The Weber County Defendants seek summary judgment
on Plaintiff's Fifth Amendment claim because no criminal
case ever ensued against Plaintiff where the state prosecutor
declined to prosecute him (Dkt. No. 161–8) and Plaintiff was
never compelled to be a witness against himself. (Dkt. No.
161 at 5.) See Chavez v. Martinez, 538 U.S. 760, 770 (2003)
(holding that violation of Fifth Amendment right against self-
incrimination “occurs only if one has been compelled to be a
witness against himself in a criminal case.”); Fisher v. United
States, 425 U.S. 391, 408 (1976) (explaining that the Fifth
Amendment “applies only when the accused is compelled to
make a[t]estimonial [c]ommunication that is incriminating.”).
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*19  This Court agrees with the Weber County Defendants.



Even accepting all of Plaintiff's allegations as true, 10



Plaintiff has failed to allege a genuine issue of material fact
regarding his Fifth Amendment claim where no criminal
prosecution ensued and Plaintiff never made incriminating
statements about himself. See Chavez, 538 U.S. at 767
(finding an individual “was never made to be a ‘witness'
against himself in violation of the Fifth Amendment's Self-
incrimination Clause because his statements were never
admitted as testimony against him in a criminal case.”)
(citation omitted).



E. Detention Without Prompt Judicial Determination of
Probable Cause
The record in this case undisputedly establishes that, on
July 20, 2011, Defendant Murray filled out a Weber
County Jail probable cause affidavit pertaining to Plaintiff.
(Dkt. No. 161–9.) The Weber County Jail probable cause
affidavit includes a section that requires arrestees “be released
automatically 48 hours from the time of booking unless a
magistrate signs the order and such order is returned to the
jail before that time.” (Id.)



Defendant Thompson attests that, back in 2011, “Weber
County had a system to ensure arrestees received prompt
probable cause determinations if they were arrested with the
authority of a Probable Cause Affidavit.” (Dkt. No. 138 ¶



14.) 11  “As far as” Defendant Thompson was aware, “this
system had always worked, and ensured that all prisoners
received a probable cause determination within 48 hours of
their incarceration.” (Id. ¶ 20.)



Under this system, Plaintiff's completed probable cause
affidavit was “placed in a filing receptacle in the general
booking area of the jail.” (Id. ¶ 14.) “This receptacle ... would
contain a stack of other probable cause affidavits awaiting
a[j]udge's approval or denial.” (Id.) After placing a probable
cause affidavit “in the appropriate place, Weber County
Sheriff's Deputies' responsibilities were completed with
regard to ensuring arrestees receive a prompt determination
of probable cause.” (Id . ¶ 15.) At that point, “[i]t was the
practice for a judge to come to the Weber County Jail at least
every other day and review all the Probable Cause Affidavits
that had been left for his or her review.” (Dkt. No. 138 ¶ 16.)
However, this system “did not have a mechanism to ensure a
prisoner was released if a judge omitted reviewing a probable
cause affidavit.” (Id. ¶ 22.)



Plaintiff admits he is “Unable to DISPUTE or UNDISPUTE”
Defendant Thompson's aforementioned affidavit statements
regarding this system. (Dkt. No. 167 at 10.) However, neither
party disputes that, for unknown reasons, a judge “neglected
to come visit the jail to sign off on” Plaintiff's probable cause
affidavit. (Dkt. No. 138 ¶ 24.)



As a result, Plaintiff remained in Weber County Jail for five
days until July 26, 2011. (Dkt. No. 23 at 24.) On that date,
he attended a video conference hearing before a state court at
which the state prosecutor struck all criminal charges against
Plaintiff. (Id.) After the hearing, Plaintiff was released from
Weber County Jail. Plaintiff claims that his five-day detention
before his hearing violated his constitutional right to a prompt
judicial determination of probable cause. (Id. at 30–32.)



*20  The Weber County Defendants seek summary judgment
on Plaintiff's prolonged detention claim because “[a]ny
probable cause determination violation that Plaintiff suffered
was not caused by any of the County Defendants....” (Dkt. No.
161 at 3.) Moreover, Plaintiff has not alleged that any named
Weber County Defendant played a personal part in Plaintiff's
prolonged detention. (See generally Dkt. No. 23.)



The Court agrees that supervisory Defendants Burton and
McLeod deserve summary judgment on Plaintiff's prolonged
detention claim. They had no personal knowledge of Plaintiff
during his detention and did not oversee the detention system
that permitted Plaintiff's prolonged detention to occur. (Dkt.
Nos. 138 ¶ 3; 139 ¶ 5; 140 ¶ 4.)



However, Plaintiff's failure to identify any named Defendant
in connection with this cause of action does not warrant
granting summary judgment to Defendants Thompson, West,
Johnson, and Flatt. It is undisputed that Plaintiff was denied
a prompt judicial determination of probable cause while in
the Weber County Defendants' custody. This situation creates
a genuine issue of material fact as to whether Defendant
Thompson, who administered the faulty detention system,
and Defendants West, Johnson, or Flatt, who were present
during at least parts of the detention, played a role in violating
Plaintiff's clearly established constitutional right to a prompt
probable cause hearing. See Cherrington v. Skeeter, 344 F.3d
631, 643–45 (6th Cir.2003) (denying qualified immunity to
law enforcement officers who detained a plaintiff because
Supreme Court decision in “County of Riverside itself ...
would have alerted a reasonable official to [ ] the existence
of [the plaintiff's] Fourth Amendment right to a judicial
determination of probable cause within 48 hours....”).
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In coming to this conclusion, the Court is not persuaded
by Defendant Thompson's affidavit statement that he and
all other Weber County Defendants were absolved of
responsibility for Plaintiff's prolonged detention even though
Plaintiff remained in the Weber County Defendants' custody
throughout his detention.



First, the Weber County Defendants do not point to any law
that explicitly absolves a jail and its officers from ensuring a
prompt judicial determination of probable cause for persons
in jail custody. See UTAH CODE ANN. § 77–7–23 (West
2011) (requiring that “[w]hen an arrest is made without a
warrant by a peace officer ... the person arrested shall be taken
without unnecessary delay to the magistrate in the district
court ... in which the offense occurred” without identifying
who bears the responsibility for taking the arrested person
before a magistrate).



Additionally, Defendant Thompson's affidavit appears to
contradict the Weber County Jail's probable cause affidavit
form, which requires arrestees “be released automatically 48
hours from the time of booking unless a magistrate signs
the order and such order is returned to the jail before that
time.” (Dkt. No. 165–9) (emphasis added.)



*21  Given these unclear circumstances, the Court believes
a genuine issue of material fact exists as to whether
Defendants Thompson, West, Johnson, and Flatt harbored
some responsibility for ensuring Plaintiff's constitutional
rights while he was detained at Weber County Jail. See Wilson
v. Montano, 715 F.3d 847, 854 (10th Cir.2013) (rejecting
deputies', jail warden's, and sheriff's qualified immunity
argument “that ‘someone else’ had a duty to provide a
prompt probable cause determination” to arrestee held longer
than 48 hours without probable cause determination); Luck
v. Rovenstine, 168 F.3d 323, 326 (7th Cir.1999) (dealing
with case where sheriff acknowledged his status as “jail's
caretaker,” and finding “unconvincing the sheriff's attempt
to shrug off his federal constitutional responsibilities toward
detainees ... who have not yet had a probable cause hearing”
because “[i]n the final analysis, the sheriff is the custodian of
the persons incarcerated in the jail, and as such, it is he who
is answerable for the legality of their custody.”).



F. Civil Rights Conspiracy
Count IX of Plaintiff's complaint for “Violations of 42
U.S.C.1985 & 1986” does not include the Weber County
Defendants. (Dkt. No. 23 at 35.) However, Plaintiff makes



cursory references to the Weber County Defendants violating
his civil rights elsewhere in his complaint. (Dkt. No. 23 at 4–
6.)



In an abundance of caution, the Weber County Defendants
seek summary judgment on any potential 42 U.S.C. §§ 1985
and 1986 civil rights conspiracy claims against them because
Plaintiff provides no facts to support such claims. (Dkt. No.
161 at 8.)



For the same reasons that Plaintiff's conclusory allegations
against the Ogden City Defendants failed to show a genuine
issue of material fact about their liability under 42 U.S.C.
§§ 1985 and 1986, Plaintiff's conclusory allegations against
the Weber County Defendants likewise fail. Therefore, the
Weber County Defendants deserve summary judgment on
Plaintiff's civil rights conspiracy claims.



G. Supervisor Liability
Plaintiff alleges that Defendants Thompson, McLeod, and
Burton failed to properly train and supervise Defendants
Johnson, West, and Flatt. (Dkt. Nos. 23 at 4–6.) Due to
this failure, civil rights violations were “pervasive and wide-
spread ... throughout the practices and customs of the Weber
County Correctional Facility....” (Id.) Plaintiff provides no
factual details to support his supervisory liability claims.



The Weber County Defendants seek summary judgment
on Plaintiff's supervisory liability claims because Plaintiff's
complaint does not include any assertion that supervisory
Weber County Defendants Thompson, McLeod, or Burton
were personally involved in causing any constitutional
violations. (Dkt. No. 161 at 9–10.)



This Court agrees with the Weber County Defendants'
reasoning on all claims but Plaintiff's prolonged detention
claim. Based on its analysis above, this Court believes there
is a genuine issue of material fact about whether Defendant
Thompson acted “knowingly or with ‘deliberate indifference’
“ that a constitutional violation would occur against Plaintiff
when he was subject to prolonged detention under a detention
policy that Defendant Thompson administered. Serna v. Colo.
Dep't of Corr., 455 F.3d 1146, 1151 (10th Cir.2006) (citation
omitted).



*22  Setting aside Plaintiff's prolonged detention claim,
the Court concludes that Plaintiff has failed to sufficiently
allege that any supervisory Weber County Defendant acted
knowingly or with deliberate indifference that any other
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constitutional violations would occur against Plaintiff. In
fact, these supervisory Weber County Defendants all attest
they had never spoken with Plaintiff and had no personal
knowledge of Plaintiff. (Dkt. Nos. 138 ¶ 3; 139 ¶ 5; 140 ¶ 4.)



The Court is not persuaded to conclude otherwise based on
Plaintiff's speculation that Defendant Thompson, Burton, or
McLeod may have been present during Plaintiff's detention
because Plaintiff saw a “a gentleman who had on a white shirt.
And he seem[ed] to have been someone of upper authority
that [Defendant] Johnson went to” regarding Plaintiff's Fifth
Amendment invocation. (Dkt. No. 161–4.)



Plaintiff's speculation is woefully inadequate at the summary
judgment stage, especially where Plaintiff admits he does not
know who this man was. (Dkt. No. 161–4.) See Rice v. United
States, 166 F.3d 1088, 1092 (10th Cir.1999) ( “To support
a jury verdict, evidence must be based on more than mere
speculation, conjecture, or surmise.”).



The supervisory Weber County Defendants further deserve
summary judgment because Plaintiff does not establish that
Defendant Thompson promulgated a policy that caused
Plaintiff's constitutional violations outside of the detention
policy described above. See Wilson, 715 F.3d at 856 (holding
that a supervisor is individually liable under 42 U.S.C. § 1983
where the supervisor promulgated the “operation of a policy
that [ ] caused the complained of constitutional harm, and [ ]
acted with the state of mind required to establish the alleged
constitutional violation.”) (citation omitted).



For instance, Plaintiff does not allege that Defendant
Thompson promulgated an unconstitutional search policy.
(See Dkt. No. 167 at 3–4.) See Al–Kidd v. Sugrue, No.
CIV–06–1133–R, 2007 WL 2446750, at *8 (W.D.Okla. Aug.
23, 2007) (unpublished) (noting that supervising officer was
“correct” when he argued he could not be liable for place and
manner of strip search conducted by subordinate staff that was
contrary to jail search policy).



H. State Law Claims
Plaintiff alleges state law violations for false arrest, false
imprisonment, and IIED. (Dkt. No. 23 at 32–33.) The Weber
County Defendants seek summary judgment on these state
law claims for the same reasons the Ogden City Defendants
did. (Dkt. No. 161 at 20–25.) That is, they argue that GIA
bars such claims because Plaintiff failed to comply with GIA's
requirement to file a written notice of claim with the County
Clerk before maintaining this action. UTAH CODE ANN. §



63G–7–401. Plaintiff's purported August 17, 2011 letter to
the Weber County Attorney's office describing his grievances
fails to suffice. (Dkt. No. 118 at 6.) There is no evidence that
Plaintiff directed or served the letter to the County Clerk or
that the County Clerk ever received it. Moreover, Plaintiff
failed to post a bond as required by UTAH CODE ANN. §
78B–3–104. (Dkt. No. 161 at 24.)



*23  Plaintiff's arguments in opposition to the Weber County
Defendants' summary judgment motion for his state law
claims are identical to the arguments he raised against
the Ogden City Defendants. For the same reasons the
Court rejected Plaintiff's arguments raised against the Ogden
City Defendants, it rejects Plaintiff's arguments against the
Weber County Defendants. Accordingly, the Weber County
Defendants deserve summary judgment on Plaintiff's state
law claims.



V. PLAINTIFF'S SUMMARY JUDGMENT MOTION
Plaintiff moves for summary judgment against all Defendants
for all his claims. (Dkt. No. 118.) The Ogden City Defendants
and Weber County Defendants oppose Plaintiff's motion.
(Dkt. Nos. 133; 137.) Based on its analysis of the Ogden
City Defendants' and Weber County Defendants' summary
judgment motions above, the Court RECOMMENDS
DENYING Plaintiff's summary judgment motion. (Dkt. No.
118.)



VI. RECOMMENDATIONS
For the reasons discussed above, this Court
RECOMMENDS that the District Court:



DENY Plaintiff's summary judgment motion. (Dkt. No. 118.)



GRANT the Ogden City Defendants' summary judgment
motion on all of Plaintiff's claims. (Dkt. No. 130.)



DENY Weber County Defendants West, Johnson, and Flatt
summary judgment on Plaintiff's illegal strip search claim.
(Dkt. No. 161.)



DENY Weber County Defendants Thompson, West,
Johnson, and Flatt summary judgment on Plaintiff's
prolonged detention claim.



DENY Weber County Defendant Thompson summary
judgment on Plaintiff's supervisory liability claim for
Plaintiff's prolonged detention.
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GRANT the Weber County Defendants' summary judgment
motion on all of Plaintiff's remaining claims. (Dkt. No. 161.)



Copies of the foregoing Report and Recommendation are
being sent to all parties who are hereby notified of their
right to object. Within fourteen (14) days of being served



with a copy, any party may serve and file written objections.
See Fed.R.Civ.P. 72(b)(2). Failure to object may constitute a
waiver of objections upon subsequent review.



All Citations



Not Reported in F.Supp.3d, 2015 WL 1257513



Footnotes
1 District Judge Dee Benson previously adopted Magistrate Judge Samuel Alba's Report and Recommendation to dismiss



all Defendants in their official capacities. (Dkt. Nos. 11; 16.)



2 In issuing this Report and Recommendation, the Court considered all relevant filings, including procedurally improper
filings submitted by Plaintiff. (See Dkt. Nos. 142; 151; 155; 159.) The Court also considered Plaintiff's own summary
judgment motion (Dkt. No. 118) when analyzing Defendants' summary judgment motions (Dkt. Nos. 130; 161) because
Plaintiff repeatedly referenced his own summary judgment motion in his oppositions to Defendants' summary judgment
motions (Dkt. Nos. 145; 167).



3 “Public officials facing civil liability for alleged constitutional violations may assert qualified immunity. The doctrine, which
provides immunity from suit rather than a mere defense to liability, prevents undue interference with public affairs by
cutting short baseless litigation against government actors.” Mecham v. Frazier, 500 F.3d 1200, 1203 (10th Cir.2007)
(quotation omitted). Qualified immunity shields “all but the plainly incompetent or those who knowingly violate the law.”
Malley v. Briggs, 475 U.S. 335, 341 (1986).



4 See UTAH CODE ANN. § 41–6a–1601(1)(a)(ii) (West 2011) (“A person may not operate or move ... on a highway a
vehicle ... which ... does not contain those parts or is not at all times equipped with lamps and other equipment in proper
condition and adjustment as required in this chapter ....”); id. § 41–6a–1604(2)(c) (“Either a tail lamp or a separate lamp
shall be so constructed and placed as to illuminate with a white light the rear registration plate.”).



5 See also United States v. Colunga–Gutierrez, No. 2:11–CR–109–TC, 2011 WL 1897800, at *1 (D.Utah May 18, 2011)
(unpublished) (finding traffic stop lawful where officer testified that he saw a broken brake light even though traffic stop
video was “not sufficiently in focus to allow the court to conclusively” confirm officer's testimony); United States v. Fowler,
402 F.Supp.2d 1338, 1340 (D.Utah 2005) (finding officer “had a reasonable suspicion and an objectively reasonable
good faith belief that” a defendant's brake light was broken even though officer mistook the fog light for the brake light).



6 UTAH CODE ANN. § 63G–7–401(2) (West 2011) read in full:
Any person having a claim against a governmental entity, or against its employee for an act or omission occurring
during the performance of the employee's duties, within the scope of employment, or under color of authority shall
file a written notice of claim with the entity before maintaining an action....



UTAH CODE ANN. § 63G–7–401(3)(b)(ii)(G) (West 2011) mandated that Plaintiff file his notice of claim with “the
agent authorized by [the relevant] governmental entity to receive the notice of claim by the governmental entity
under Subsection 5(e).” In the Ogden City Defendants' case, the agent authorized to receive notices of claim under
UTAH CODE ANN. § 63G–7–401(5)(e), as posted “with the Division of Corporations and Commercial Code within the
Department of Commerce,” was the City Recorder. UTAH CODE ANN. § 63G–7–401(5)(a) (West 2011).



7 “A person may not file an action against a law enforcement officer acting within the scope of the officer's official duties
unless the person has posted a bond in an amount determined by the court. [ ] The bond shall cover all estimated costs
and attorney fees the officer may be expected to incur in defending the action, in the event the officer prevails.” UTAH
CODE ANN. § 78B–3–104(1)–(2) (West 2011).



8 Plaintiff also references UTAH CODE ANN. § 63G–7–301 to argue that the Ogden City Defendants waived immunity
under GIA. (Dkt. No. 145 at 28.) However, this statute does not apply because it waives GIA immunity for certain
contractual obligations but specifically preserves immunity for injuries arising from false arrest, false imprisonment,
infliction of mental anguish, and civil rights violations. UTAH CODE ANN. § 63G–7–301(5)(b) (West 2011).



9 This Court struggled to discern specific allegations in Plaintiff's complaint directed at the Weber County Defendants. In
an abundance of caution, both the Weber County Defendants and this Court have addressed all complaint allegations
potentially directed towards the Weber County Defendants.
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10 Because the Court assumes as true Plaintiff's allegations about which cells he stayed in and what times he stayed in
those cells, it does not address his argument that the Weber County Defendants submitted falsified documents about
his cell placement. (Dkt. No. 167 at 1.)



11 Defendant Thompson is undisputedly the sole and final policymaker for Weber County regarding Weber County Jail's
management and administration. (Dkt. No. 138 ¶ 5.) See Pembaur v.. City of Cincinnati, 475 U.S. 469, 483 (1986) (noting
only municipal officials with “final policymaking authority” may be subject to 42 U.S.C. § 1983 liability).



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment



 Declined to Extend by Woodruff v. Herrera, 10th Cir.(N.M.), October



13, 2010



89 S.Ct. 5
Supreme Court of the United States



Glen A. WILLIAMS et al., Appellants,
v.



James A. RHODES et al.
SOCIALIST LABOR PARTY et al., Appellants,



v.
James A. RHODES et al.



Nos. 543, 544.
|



Argued Oct. 7, 1968.
|



Decided Oct. 15, 1968.



Suits challenging validity of Ohio election laws as applied to
Ohio American Independent Party and Socialist Labor Party.
The three-judge United States District Court for the Southern
District of Ohio, 290 F.Supp. 983, rendered judgments, and
appeals were taken. The Supreme Court, Mr. Justice Black,
held that the Ohio election laws making it virtually impossible
for new political party, even though it has hundreds of
thousands of members, or an old party, which has very small
number of members, to be placed on state ballots to choose
electors pledged to particular candidates for Presidency and
Vice-Presidency of United States resulted in denial of equal
protection of the laws.



Judgment affirmed in No. 544 and modified in No. 543.



See also 89 S.Ct. 3.



Mr. Chief Justice Warren dissented, and Mr. Justice White
and Mr. Justice Stewart dissented in No. 543.



West Headnotes (16)



[1] Constitutional Law
Elections



The political question doctrine did not preclude
judicial consideration of cases challenging



validity of Ohio election laws making it virtually
impossible for a new political party, even though
it has hundreds of thousands of members, or
an old party, which has very small number
of members, to be placed on state ballots to
choose electors pledged to particular candidates
for Presidency and Vice-Presidency of United
States; the cases raised justiciable controversy
under Constitution and would not be relegated to
political arena. R.C.Ohio § 3517.01; Const. art.
2, § 1; U.S.C.A.Const. Amend. 14.



80 Cases that cite this headnote



[2] United States
Presidential electors



The constitutional provision that each state shall
appoint, in such manner as legislature thereof
may direct, a number of electors to choose
President and Vice-President grants extensive
power to states to pass laws regulating selection
of electors; however, the provision does not give
states power to impose burdens on right to vote,
where such burdens are expressly prohibited in
other constitutional provisions. Const. art. 2, § 1;
U.S.C.A.Const. Amends. 14, 15, 19, 24.



17 Cases that cite this headnote



[3] Constitutional Law
Nature and scope in general



Specific powers granted by Constitution to
Congress or states to legislate in certain areas
are subject to limitation that powers may not be
exercised in a way that violates other specific
provisions of the Constitution.



11 Cases that cite this headnote



[4] United States
Presidential electors



The power of states to select electors to
choose President and Vice-President cannot be
exercised in such a way as to violate express
constitutional commands that specifically bar
states from passing certain kinds of laws. Const.
art. 2, § 1.
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6 Cases that cite this headnote



[5] Constitutional Law
Fifteenth Amendment



Election Law
Sex



Election Law
Discriminatory practices proscribed in



general



The Fifteenth and Nineteenth Amendments were
intended to bar federal government and states
from denying right to vote on grounds of race
and sex in presidential elections. U.S.C.A.Const.
Amends. 15, 19.



18 Cases that cite this headnote



[6] Constitutional Law
Elections, Voting, and Political Rights



No state can pass a law regulating elections
that violates Fourteenth Amendment's command
that no state shall deny to any person the equal
protection of the laws. U.S.C.A.Const. Amend.
14.



8 Cases that cite this headnote



[7] Constitutional Law
Ballot access



The Ohio election laws making it virtually
impossible for new political party, even though it
has hundreds of thousands of members, or an old
party, which has very small number of members,
to be placed on state ballots to choose electors
pledged to particular candidates for Presidency
and Vice-Presidency of United States resulted in
denial of equal protection of the laws. R.C.Ohio
§ 3517.01; U.S.C.A.Const. Amend. 14.



309 Cases that cite this headnote



[8] Constitutional Law
Enforcement, application, or administration



in general



The equal protection clause does not make
every minor difference in application of laws



to different groups a violation of Constitution.
U.S.C.A.Const. Amend. 14.



21 Cases that cite this headnote



[9] Constitutional Law
Discrimination and Classification



“Invidious” distinctions cannot be enacted
without a violation of equal protection clause.
U.S.C.A.Const. Amend. 14.



14 Cases that cite this headnote



[10] Constitutional Law
Statutes and other written regulations and



rules



In determining whether or not state law violates
equal protection clause, Supreme Court must
consider facts and circumstances behind the law,
the interests which state claims to be protecting,
and the interests of those who are disadvantaged
by the classification. U.S.C.A.Const. Amend. 14.



106 Cases that cite this headnote



[11] Constitutional Law
Freedom of Association



Constitutional Law
Association



Freedom of association is protected by First
Amendment; this freedom is entitled under
Fourteenth Amendment to same protection from
infringement by states. U.S.C.A.Const. Amends.
1, 14.



83 Cases that cite this headnote



[12] Constitutional Law
Strict or heightened scrutiny;  compelling



state interest



Only a compelling state interest in regulation
of subject within state's constitutional power to
regulate can justify limiting First Amendment
freedoms. U.S.C.A.Const. Amend. 1.



45 Cases that cite this headnote
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[13] Election Law
Power to regulate



State's interest in promoting two-party system
in order to encourage compromise and political
stability, in attempting to see that election winner
be choice of majority of voters, in giving choice
of leadership and issues to disaffected groups in
major parties, and in controlling multitudinous
fragmentary groups is not such “compelling
interest” as justifies Ohio's election laws making
it virtually impossible for any party to qualify
on ballot except Republican and Democratic
Parties. R.C.Ohio § 3517.01; U.S.C.A.Const.
Amend. 14.



189 Cases that cite this headnote



[14] Constitutional Law
Political parties in general



The number of voters in favor of party,
along with other circumstances, is relevant in
considering whether state election laws violate
equal protection clause. U.S.C.A.Const. Amend.
14.



58 Cases that cite this headnote



[15] Election Law
In general;  power to regulate qualifications



The state is left with broad powers to regulate
voting, which may include laws relating to
qualification and functions of electors.



9 Cases that cite this headnote



[16] Injunction
Candidates and ballot access



Where both Ohio American Independent
Party and Socialist Labor Party successfully
challenged Ohio's restrictive election laws and
Independent Party acted in sufficient time that
its name could be placed on ballot without
disrupting state elections but Socialist Labor
Party did not act in sufficient time, Ohio would
be required to permit Independent Party to
remain on ballot but would not be required to



place Socialist Labor Party on ballot for 1968
presidential election. R.C.Ohio § 3517.01.



57 Cases that cite this headnote



Attorneys and Law Firms



**7  *24  David J. Young, Columbus, Ohio, and Jerry
Gordon, Cleveland Heights, Ohio, for appellants, pro hac
vice, by special leave of Court.



Charles S. Lopeman, Columbus, Ohio, for appellees.



Opinion



Mr. Justice BLACK delivered the opinion of the Court.



The State of Ohio in a series of election laws has made it
virtually impossible for a new political party, even though it
has hundreds of thousands of members, or an old party, which
has a very small number of members, to be placed on the state
ballot to choose electors pledged to particular candidates for
the Presidency and Vice Presidency of the United States.



Ohio Revised Code, s 3517.01, requires a new party to obtain
petitions signed by qualified electors totaling 15% *25  of
the number of ballots cast in the last preceding gubernatorial
election. The detailed provisions of other Ohio election laws
result in the imposition of substantial additional burdens,
which were accurately summarized in Judge Kinneary's
dissenting opinion in the court below and were substantially



agreed on by the other members of that court. 1  Together
these **8  various restrictive provisions make it virtually
impossible for any party to qualify on the ballot except the
Republican and Democratic Parties. These two Parties face
substantially smaller burdens because they are allowed to
retain their *26  positions on the ballot simply by obtaining
10% of the votes in the last gubernatorial election and need
not obtain any signature petitions. Moreover, Ohio laws make
no provision for ballot position for independent candidates
as distinguished from political parties. The State of Ohio
claims the power to keep minority parties and independent
candidates off the ballot under Art. II, s 1, of the Constitution,
which provides that:
‘Each State shall appoint, in such Manner as the Legislature
thereof may direct, a Number of Electors, equal to the whole
Number of Senators and Representatives to which the State
may be entitled in the Congress * * *.’
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The Ohio American Independent Party, an appellant in No.
543, and the Socialist Labor Party, an appellant in No. 544,
both brought suit to challenge the validity of these Ohio laws
as applied to them, on the ground that they deny these Parties
and the voters who might wish to vote for them the equal
protection of the laws, guaranteed against state abridgment by
the Equal Protection Clause of the Fourteenth Amendment.
The three-judge District Court designated to try the case
ruled these restrictive Ohio election laws unconstitutional but
refused to grant the Parties the full relief they had sought,
290 F.Supp. 983 (D.C.S.D.Ohio 1968), and both Parties have
appealed to this Court. The cases arose in this way:



The Ohio American Independent Party was formed in January
1968 by Ohio partisans of former Governor George C.
Wallace of Alabama. During the following six months a
campaign was conducted for obtaining signatures on petitions
to give the Party a place on the ballot and over 450,000
signatures were eventually obtained, more than the 433,100
required. The State contends and the Independent Party agrees
that due to the interaction of several provisions of the Ohio
laws, such petitions were required to be filed by February
7, 1968, *27  and so the Secretary of the State of Ohio
informed the Party that it would not be given a place on
the ballot. Neither in the pleadings, the affidavits before the
District Court, the arguments there, nor in our Court has
the State denied that the petitions were signed by enough
qualified electors of Ohio to meet the 15% requirement under
Ohio law. Having demonstrated its numerical strength, the
Independent Party argued that this and the other burdens,
including the early deadline for filing petitions and the
requirement of a primary election conforming to detailed and
rigorous standards, denied the Party and certain Ohio voters
equal protection of the laws. The three-judge District Court
unanimously agreed with this contention and ruled that the
State must be required to provide a space for write-in votes. A
majority of the District Court refused to hold, however, that
the Party's name must be printed on the ballot, on the ground
that Wallace and his adherents had been guilty of ‘laches'
by filing their suit too late to allow the Ohio Legislature an
opportunity to remedy, in time for the presidential balloting,
the defects which the court held the law possessed. The
appellants in No. 543 then moved before Mr. Justice Stewart,
Circuit Justice for the Sixth Circuit, for an injunction which
would order the Party's candidates to be put on the ballot
pending appeal. After consulting with the other members of
the Court who were available, and after the State represented
that the grant of interlocutory **9  relief would be in the
interests of the efficient operation of the electoral machinery



if this Court considered the chances of successful challenge
to the Ohio statutes good, Mr. Justice Stewart granted the
injunction, 89 S.Ct. 1, 21 L.Ed.2d 69.



The Socialist Labor Party, an appellant in No. 544, has all the
formal attributes of a regular party. It has conventions and a
State Executive Committee as required by the Ohio law, and
it was permitted to have a place on *28  the ballot until 1948.
Since then, however, it has not filed petitions with the total
signatures required under new Ohio laws for ballot position,
and indeed it conceded it could not do so this year. The same
three-judge panel heard the Party's suit and reached a similar
result—write-in space was ordered but ballot position was
denied the Socialist Labor Party. In this case the District
Court assigned both the Party's small membership of 108
and its delay in bringing suit as reasons for refusing to order
more complete relief for the 1968 election. A motion to stay
the District Court's judgment was presented to Mr. Justice
Stewart several days after he had ordered similar relief in the
Independent Party case. The motion was denied principally
because of the Socialist Party's failure to move quickly to
obtain relief, with the consequent confusion that would be
caused by requiring Ohio once again to begin completely
reprinting its election ballots, but the case was set by this
Court for oral argument, along with the Independent Party
case.



I.



[1]  Ohio's claim that the political-question doctrine
precludes judicial consideration of these cases requires very
little discussion. That claim has been rejected in cases of
this kind numerous times. It was rejected by the Court
unanimously in 1892 in the case of McPherson v. Blacker,
146 U.S. 1, 23—24, 13 S.Ct. 3, 6, 36 L.Ed. 869 and more
recently it has been squarely rejected in Baker v. Carr, 369
U.S. 186, 208—237, 82 S.Ct. 691, 705—721, 7 L.Ed.2d 663
(1962), and in Wesberry v. Sanders, 376 U.S. 1, 5—7, 84
S.Ct. 526, 528—530, 11 L.Ed.2d 481 (1964). Other cases to
the same effect need not now be cited. These cases do raise a
justiciable controversy under the Constitution and cannot be
relegated to the political arena.



II.



[2]  [3]  [4]  [5]  [6]  The State also contends that it has
absolute power to put any burdens it pleases on the selection
of electors  *29  because of the First Section of the Second
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Article of the Constitution, providing that ‘Each State shall
appoint, in such Manner as the Legislature thereof may direct,
a Number of Electors * * *’ to choose a President and Vice
President. There, of course, can be no question but that this
section does grant extensive power to the States to pass
laws regulating the selection of electors. But the Constitution
is filled with provisions that grant Congress or the States
specific power to legislate in certain areas; these granted
powers are always subject to the limitation that they may not
be exercised in a way that violates other specific provisions
of the Constitution. For example, Congress is granted broad



power to ‘lay and collect Taxes,’ 2  but the taxing power,
broad as it is, may not be invoked in such a way as to



violate the privilege against self-incrimination. 3  Nor can it
be thought that the power to select electors could be exercised
in such a way as to violate express constitutional commands
that specifically bar States from passing certain kinds of laws.
Clearly, **10  the Fifteenth and Nineteenth Amendments
were intended to bar the Federal Government and the States
from denying the right to vote on grounds of race and sex
in presidential elections. And the Twenty-fourth Amendment
clearly and literally bars any State from imposing a poll tax on
the right to vote ‘for electors for President or Vice President.’
Obviously we must reject the notion that Art. II, s 1, gives the
States power to impose burdens on the right to vote, where
such burdens are expressly prohibited in other constitutional
provisions. We therefore hold that no State can pass a law
regulating elections that violates the Fourteenth Amendment's
command that ‘No State shall * * * deny to any person * * *
the equal protection of the laws.’



*30  III.



[7]  [8]  [9]  [10]  [11]  We turn then to the question
whether the court below properly held that the Ohio laws
before us result in a denial of equal protection of the
laws. It is true that this Court has firmly established the
principle that the Equal Protection Clause does not make
every minor difference in the application of laws to different
groups a violation of our Constitution. But we have also
held many times that ‘invidious' distinctions cannot be



enacted without a violation of the Equal Protection Clause. 4



In determining whether or not a state law violates the
Equal Protection Clause, we must consider the facts and
circumstances behind the law, the interests which the State
claims to be protecting, and the interests of those who are



disadvantaged by the classification. 5  In the present situation



the state laws place burdens on two different, although
overlapping, kinds of rights—the right of individuals to
associate for the advancement of political beliefs, and
the right of qualified voters, regardless of their political
persuasion, to cast their votes effectively. Both of these rights,
of course, rank among our most precious freedoms. We have
repeatedly held that freedom of association is protected by



the First Amendment. 6  And of course this freedom protected
against federal encroachment by the First Amendment is
entitled under the Fourteenth Amendment to the same *31



protection from infringement by the States. 7  Similarly we
have said with reference to the right to vote: ‘No right is more
precious in a free country than that of having a voice in the
election of those who make the laws under which, as good
citizens, we must live. Other rights, even the most basic, are



illusory if the right to vote is undermined.' 8



[12]  No extended discussion is required to establish that
the Ohio laws before us give the two old, established parties
a decided advantage over any new parties struggling for
existence and thus place substantially unequal burdens on
both the right to vote and the right to associate. The right to
form a party for the advancement of political goals means
**11  little if a party can be kept off the election ballot and



thus denied an equal opportunity to win votes. So also, the
right to vote is heavily burdened if that vote may be cast
only for one of two parties at a time when other parties are
clamoring for a place on the ballot. In determining whether
the State has power to place such unequal burdens on minority
groups where rights of this kind are at stake, the decisions
of this Court have consistently held that ‘only a compelling
state interest in the regulation of a subject within the State's
constitutional power to regulate can justify limiting First
Amendment freedoms.’ NAACP v. Button, 371 U.S. 415, at
438, 83 S.Ct. 328, at 341 (1963).



[13]  The State has here failed to show any ‘compelling
interest’ which justifies imposing such heavy burdens on the
right to vote and to associate.



The State asserts that the following interests are served by
the restrictions it imposes. It claims that the State may validly
promote a two-party system in order to encourage *32
compromise and political stability. The fact is, however, that
the Ohio system does not merely favor a ‘two-party system’;
it favors two particular parties—the Republicans and the
Democrats—and in effect tends to give them a complete
monopoly. There is, of course, no reason why two parties
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should retain a permanent monopoly on the right to have
people vote for or against them. Competition in ideas and
governmental policies is at the core of our electoral process
and of the First Amendment freedoms. New parties struggling
for their place must have the time and opportunity to organize
in order to meet reasonable requirements for ballot position,
just as the old parties have had in the past.



Ohio makes a variety of other arguments to support its very
restrictive election laws. It points out, for example, that if
three or more parties are on the ballot, it is possible that no one
party would obtain 50% of the vote, and the runner-up might
have been preferred to the plurality winner by a majority of
the voters. Concededly, the State does have an interest in
attempting to see that the election winner be the choice of a
majority of its voters. But to grant the State power to keep all
political parties off the ballot until they have enough members
to win would stifle the growth of all new parties working to
increase their strength from year to year. Considering these
Ohio laws in their totality, this interest cannot justify the very
severe restrictions on voting and associational rights which
Ohio has imposed.



The State also argues that its requirement of a party structure
and an organized primary insures that those who disagree
with the major parties and their policies ‘will be given a
choice of leadership as well as issues' since any leader who
attempts to capitalize on the disaffection of such a group is
forced to submit *33  to a primary in which other, possibly
more attractive, leaders can raise the same issues and compete
for the allegiance of the disaffected group. But while this
goal may be desirable, Ohio's system cannot achieve it. Since
the principal policies of the major parties change to some
extent from year to year, and since the identity of the likely
major party nominees may not be known until shortly before
the election, this disaffected ‘group’ will rarely if ever be
a cohesive or identifiable group until a few months before
the election. Thus, Ohio's burdensome procedures, requiring
extensive organization and other election activities by a very
early date, operate to prevent such a group from ever getting
on the ballot and the Ohio system thus denies the ‘disaffected’
not only a choice of leadership but a choice on the issues as
well.



Finally Ohio claims that its highly restrictive provisions are
justified because without them a large number of parties
might qualify for the ballot, and the voters would then be
confronted with a **12  choice so confusing that the popular
will could be frustrated. But the experience of many States,
including that of Ohio prior to 1948, demonstrates that no



more than a handful of parties attempts to qualify for ballot
positions even when a very low number of signatures, such as



1% of the electorate, is required. 9  It is true that the existence
of multitudinous fragmentary groups might justify some
regulatory control but in Ohio at the present time this danger



seems to us no more than ‘theoretically imaginable.' 10  No
such remote danger can justify the immediate and crippling
impact on the basic constitutional rights involved in this case.
*34  [14]  [15]  Of course, the number of voters in favor



of a party, along with other circumstances, is relevant in
considering whether state laws violate the Equal Protection
Clause. And, as we have said, the State is left with broad
powers to regulate voting, which may include laws relating
to the qualification and functions of electors. But here the
totality of the Ohio restrictive laws taken as a whole imposes a
burden on voting and associational rights which we hold is an
invidious discrimination, in violation of the Equal Protection
Clause.



IV.



[16]  This leaves only the propriety of the judgments of the
District Court. That court held that the Socialist Labor Party
could get relief to the extent of having the right, despite Ohio
laws, to get the advantage of write-in ballots. It restricted
the Independent Party to the same relief. The Independent
Party went before the District Court, made its challenge, and
prayed for broader relief, including a judgment declaring the
Ohio laws invalid. It also asked that its name be put on the
ballot along with the Democratic and Republican Parties.
The Socialist Labor Party also went to the District Court and
asked for the same relief. On this record, however, the parties
stand in different positions before us. Immediately after the
District Court entered its judgment, the new Independent
Party brought its case to this Court where Mr. Justice Stewart
conducted a hearing. At that hearing Ohio represented to Mr.
Justice Stewart that the Independent Party's name could be
placed on the ballot without disrupting the state election, but
if there was a long delay, the situation would be different. It
was not until several days after that hearing was concluded
and after Mr. Justice Stewart had issued his order staying
the judgment against the Independent Party that the Socialist
Labor Party asked for similar relief. The State *35  objected
on the ground that at that time it was impossible to grant
the relief to the Socialist Labor Party without disrupting
the process of its elections; accordingly, Mr. Justice Stewart
denied it relief, and the State now repeats its statement that
relief cannot be granted without serious disruption of election
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process. Certainly at this late date it would be extremely
difficult, if not impossible, for Ohio to provide still another
set of ballots. Moreover, the confusion that would attend
such a last-minute change poses a risk of interference with
the rights of other Ohio citizens, for example, absentee
voters. Under the circumstances we require Ohio to permit
the Independent Party to remain on the ballot, along with
its candidates for President and Vice President, subject, of
course, to compliance with valid regulatory laws of Ohio,
including the law relating to the qualification and functions of
electors. We do not require Ohio to place the Socialist Party
on the ballot for **13  this election. The District Court's
judgment is affirmed with reference to No. 544, the Socialist
Labor Party case, but is modified in No. 543, the Independent
Party case, with reference to granting that Party the right to
have its name printed on the ballot. It is so ordered.



Judgment affirmed in No. 544 and modified in No. 543.



Mr. Justice STEWART concurs in the judgment in No. 544
insofar as it denies equitable relief to the appellants.



Mr. Justice DOUGLAS.



I.



Ohio, through an entangling web of election laws, has
effectively foreclosed its presidential ballot to all but
Republicans and Democrats. It has done so initially by
abolishing write-in votes so as to restrict candidacy *36



to names on the ballot; 1  it has eliminated all independent
candidates through a requirement that nominees enjoy the



endorsement of a political party; 2  it has defined ‘political
party’ in such a way as to exclude virtually all but the two



major parties. 3



A candidate who seeks a place on the Ohio presidential ballot
must first compile signatures of qualified voters who total at
least 15% of those voting in the last gubernatorial election.
In this election year, 1968, a candidate would need 433,100
such signatures. Moreover, he must succeed in gathering them
long before the general election, since a nominating petition



must be filed with the Secretary of State in February. 4  That is
not all: having compiled those signatures, the candidate must
further show that he has received the nomination of a group
which qualifies as a ‘political party’ within the meaning of



Ohio law. 5  It is not enough to be an independent candidate
for President with wide popular support; one must trace his



support to a political party. 6



To qualify as a party, a group of electors must participate
in the state primary, electing one of its members from each
county ward or precinct to a county central committee; two
of its members from each congressional district to a state



central committee; 7  and some of its members as delegates



and alternates to a national *37  convention. 8  Moreover,
those of its members who seek a place on the primary ballot
as candidates for positions as central committeemen and
national convention delegates must demonstrate that they did
not vote in any other party primary during the preceding



four years; 9  and must present petitions of endorsement on
their behalf by anywhere from five to 1,000 voters who
likewise failed to vote for any other party in the last preceding



primary. 10  Thus, to qualify as a third party, a group must first
erect elaborate political machinery, and then rest it upon the
ranks of those who have proved both unwilling and unable to
vote.



Having elected a central committee, the group has it convene
a state convention attended by 500 delegates duly apportioned



throughout the State according to **14  party strength. 11



Delegates to the state convention then go on to choose
presidential electors for certification on the November ballot,
while elected delegates to the national convention go on to



nominate their candidate for President. 12  Ohioans, to be
sure, as a result of the decision below, enjoy the opportunity
of writing in the man of their choice on the ballot. But
in a presidential election, a vote for a candidate is only
operative as a vote for the electors representing him; and
where the State has prevented that candidate from presenting
a slate of electors for certification, the write-in vote has no
effect. Furthermore, even where operative, the write-ins are
no substitute for a place on the ballot.



To force a candidate to rely on writeins is to burden him with
disability. It makes it more difficult for him to get elected, and
for the voters to elect him.



*38  These barriers of party, timing, and structure are great
obstacles. Taken together they render it difficult, if not
impossible, for a man who disagrees with the two major
parties to run for President in Ohio, to organize an opposition,
and to vote a third ticket.
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II.



The selection of presidential electors is provided in Art. II, s
1, of the Constitution. It is unnecessary in this case to decide
whether electors are state rather than federal officials, whether
States may select them through appointment rather than by
popular vote, or whether there is a constitutional right to vote
for them. For in this case Ohio has already provided for them
to be chosen by right to popular suffrage. Having done so,
the question is whether Ohio may encumber that right with
conditions of the character imposed here.



III.



The First Amendment, made applicable to the States by
reason of the Fourteenth Amendment, lies at the root of these
cases. The right of association is one form of ‘orderly group
activity’ (NAACP v. Button, 371 U.S. 415, 430, 83 S.Ct.
328, 336, 9 L.Ed.2d 405), protected by the First Amendment.
The right ‘to engage in association for the advancement
of beliefs and ideas' (NAACP v. State of Alabama ex rel.
Patterson, 357 U.S. 449, 460, 78 S.Ct. 1163, 1171, 2 L.Ed.2d
1488), is one activity of that nature that has First Amendment
protection. As we said in Bates v. City of Little Rock, 361
U.S. 516, 523, 80 S.Ct. 412, 416, 4 L.Ed.2d 480 ‘freedom
of association for the purpose of advancing ideas and airing
grievances is protected by the Due Process Clause of the
Fourteenth Amendment from invasion by the States.’ And
see Louisiana ex rel. Gremillion v. NAACP, 366 U.S. 293,
296, 81 S.Ct. 1333, 1335, 6 L.Ed.2d 301. At the root of
the present controversy is the right to vote—a ‘fundamental
political right’ that is ‘preservative of all rights.’ Yick Wo v.
Hopkins, 118 U.S. 356, 370, 6 S.Ct. 1064, 1071, 30 L.Ed. 220.
The rights of expression *39  and assembly may be ‘illusory
if the right to vote is undermined.’ Wesberry v. Sanders, 376
U.S. 1, 17, 84 S.Ct. 526, 535, 11 L.Ed.2d 481.



In our political life, third parties are often important channels
through which political dissent is aired: ‘All political ideas
cannot and should not be channeled into the programs of
our two major parties. History has amply proved the virtue
of political activity by minority, dissident groups, which
innumerable times have been in the vanguard of democratic
thought and whose programs were ultimately accepted. * *
* The absence of such voices would be a symptom of grave
illness in our society.’ Sweezy v. State of New Hampshire,
354 U.S. 234, 250—251, 77 S.Ct. 1203, 1212, 1 L.Ed.2d 1311
(opinion of Warren, C.J.).



**15  The Equal Protection Clause of the Fourteenth
Amendment permits the States to make classifications and
does not require them to treat different groups uniformly.
Nevertheless, it bans any ‘invidious discrimination.’ Harper
v. Virginia State Board of Elections, 383 U.S. 663, 667, 86
S.Ct. 1079, 1081, 16 L.Ed.2d 169.



That command protects voting rights and political groups
(Carrington v. Rash, 380 U.S. 89, 85 S.Ct. 775, 13 L.Ed.2d
675), as well as economic units, racial communities, and other
entities. When ‘fundamental rights and liberties' are at issue
(Harper v. Virginia State Board of Elections, supra, 383 U.S.
at 670, 86 S.Ct. at 1083), a State has less leeway in making
classifications than when it deals with economic matters. I
would think that a State has precious little leeway in making
it difficult or impossible for citizens to vote for whomsoever
they please and to organize campaigns for any school of
thought they may choose, whatever part of the spectrum it
reflects.



Cumbersome election machinery can effectively suffocate
the right of association, the promotion of political ideas and
programs of political action, and the right to vote. The totality
of Ohio's requirements has those effects. It is unnecessary to
decide whether Ohio has an interest, ‘compelling’ or not, in
abridging those *40  rights, because ‘the men who drafted
our Bill of Rights did all the ‘balancing’ that was to be done in
this field.' Konigsberg v. State Bar, 366 U.S. 36, 61, 81 S.Ct.
997, 1012, 6 L.Ed.2d 105 (Black, J., dissenting). Appellees
would imply that ‘no kind of speech is to be protected if
the Government can assert an interest of sufficient weight to
induce this Court to uphold its abridgment.’ (Id., at 67, 81



S.Ct., at 1015.) I reject that suggestion. 13



A three-judge district court held that appellants were entitled
to the use of write-in ballots. Yet it refrained from ordering the
Ohio American Independent Party to be placed on the ballot,
relying partly on laches and partly on the presence of what
it deemed to be so-called ‘political’ questions. 290 F.Supp.
983. First Amendment rights, the right to vote, and other
‘fundamental rights and liberties' (Harper v. Virginia State
Board of Elections, supra, 383 U.S. at 670, 86 S.Ct., at 1083)
have a well-established claim to inclusion in justiciable,
as distinguished from ‘political,’ questions; and the relief
the Court grants meets the practical needs of appellees in
preparing and distributing the ballots.



The Socialist Labor Party, with a lineage that goes back to
the presidential contest in 1892, by 1964 was on the ballot
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in 16 States. Today, although it has only 108 members in
Ohio, it earnestly presses its claim for recognition. Yet it
started the present action so late that concededly it would now
be impossible to get its name on all the ballots. The relief
asked is of such a character that we properly decline to allow
the federal courts to play a disruptive role in this 1968 state
election. On the merits, however, the Socialist Labor Party
has as strong a case as the American Independent Party, as my
Brother HARLAN states and as the Court apparently *41
agrees. It is therefore proper for us to grant it declaratory
relief.



Hence I concur in today's decision; and, while my emphasis
is different from the Court's, I join its opinion.



Mr. Justice HARLAN, concurring in the result.



I agree that the American Independent Party is entitled to have
the names of its Presidential and Vice Presidential candidates
placed on the Ohio ballot in the forthcoming election, but
that, for the  **16  practical reasons stated by the Court,
the Socialist Labor Party is not. However, I would rest this
decision entirely on the proposition that Ohio's statutory
scheme violates the basic right of political association assured
by the First Amendment which is protected against state
infringement under the Due Process Clause of the Fourteenth
Amendment. See NAACP v. Button, 371 U.S. 415, 83 S.Ct.
328, 9 L.Ed.2d 405 (1964); Bates v. City of Little Rock, 361
U.S. 516, 80 S.Ct. 412, 4 L.Ed.2d 480 (1960); NAACP v.
State of Alabama ex rel. Patterson, 357 U.S. 449, 78 S.Ct.
1163, 2 L.Ed.2d 1488 (1958). It is true that Ohio has not
directly limited appellants' right to assemble or discuss public
issues or solicit new members. Compare Thomas v. Collins,
323 U.S. 516, 65 S.Ct. 315, 89 L.Ed. 430 (1945); De Jonge
v. State of Oregon, 299 U.S. 353, 57 S.Ct. 255, 81 L.Ed. 278
(1937); Near v. State of Minnesota ex rel. Olson, 283 U.S.
697, 51 S.Ct. 625, 75 L.Ed. 1357 (1931). Instead, by denying
the appellants any opportunity to participate in the procedure
by which the President is selected, the State has eliminated the
basic incentive that all political parties have for conducting
such activities, thereby depriving appellants of much of the
substance, if not the form, of their protected rights. The right
to have one's voice heard and one's views considered by the
appropriate governmental authority is at the core of the right
of political association.



It follows that the particular method by which Presidential
Electors are chosen is not of decisive importance *42  to
a solution of the constitutional problem before us. Just as a
political group has a right to organize effectively so that its



position may be heard in court, NAACP v. Button, supra,
or in the legislature, cf. Eastern R.R. Presidents Conference
v. Noerr Motor Freight, Inc., 365 U.S. 127, 137—138, 81
S.Ct. 523, 529—530, 5 L.Ed.2d 464 (1961); United States v.
Rumely, 345 U.S. 41, 46—47, 73 S.Ct. 543, 546—547, 97
L.Ed. 770 (1953); United States v. Harriss, 347 U.S. 612, 625
—626, 74 S.Ct. 808, 811, 816—817, 98 L.Ed. 989 (1954); so
it has the right to place its candidate for the Presidency before
whatever body has the power to make the State's selection of
Electors. Consequently, it makes no difference that the State
of Ohio may, under the Second Article of the Constitution,
place the power of Electoral selection beyond the control
of the general electorate. The requirement imposed by the
Due Process Clause remains the same—no matter what the
institution to which the decision is entrusted, political groups
have a right to be heard before it. A statute that would require
that all Electors be members of the two major parties is subject
to the same constitutional challenge regardless of whether
it is the legislature, the people, or some other body that is
empowered to make the ultimate decision under the laws of
the State.



Of course, the State may limit the right of political association
by invoking an impelling policy justification for doing so.
But as my Brother BLACK'S opinion demonstrates, Ohio
has been able to advance no such justification for denying
almost half a million of its citizens their fundamental right to
organize effectively for political purposes. Consequently, it
may not exclude them from the process by which Presidential
Electors are selected.



In deciding this case of first impression, I think it unnecessary



to draw upon the Equal Protection Clause. 1  *43  I am by
no means clear that equal protection doctrine, especially as
it has been propounded in the recent state reapportionment
cases, e.g.,  **17  Reynolds v. Sims, 377 U.S. 533, 84 S.Ct.
1362, 12 L.Ed.2d 506 (1964), may properly be applied to
adjudicate disputes involving the mere procedure by which
the President is selected, as that process is governed by



profoundly different principles. 2  Despite my doubts on this
score, I think it perfectly consistent and appropriate to hold
the Due Process Clause applicable. For I believe that our
task is more difficult than one which involves merely the
mechanical application of the commands to be found in
the Fourteenth Amendment or in the first section of the
Second Article to the Constitution. Rather, we must attempt
to accommodate as best we may the narrow provision drafted
by the Philadelphia Convention with the broad principles
announced in the Fourteenth Amendment, generations later.
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A decision resting solely upon the Due Process Clause would
permit such an accommodation—for such a holding fully
respects the original purposes and early development of the
Electoral College. When one looks beyond the language of
Article II, and considers the Convention's understanding of
the College, Ohio's restrictive approach is seen to undermine
what the draftsmen understood to be its very essence. The
College was created to permit the most knowledgeable
members of the community to choose the executive of
a nation whose continental dimensions were thought to



preclude an informed choice *44  by the citizenry at large. 3



If a State declares that an entire class of citizens is ineligible
for the position of Elector, and that class is defined in a way
in which individual merit plays no part, it strikes at the very
basis of the College as it was originally conceived.



The constitutional grant of power to the States was intended
for a different purpose. While Madison reports that the
popular election of Electors on a district-by-district basis was
the method ‘mostly, if not exclusively, in view when the
Constitution was framed and adopted,’ 3 M. Farrand, The
Records of the Federal Convention of 1787, p. 459 (1911),



it is quite clear that a significant, if not dominant, group 4  at
the Convention contemplated that Electors would be chosen
by other methods. It was to accommodate these members that



the state legislatures were given their present leeway. 5  While
during the first four decades of the Republic, the States did in



fact adopt a variety of methods for selecting their Electors, 6



the **18  parties in this case *45  have pointed to, and I have
found, no case in which the legislature attempted by statute
to restrict the class of the enfranchised citizenry that could be
considered for the office by whatever body was to make the



choice. 7



Nothing in the history of the Electoral College from the
moment of its inception, then, indicates that the original
understanding of that institution would at all be compromised
if we refuse to read the language of Art. II, s 1, as granting
a power of arbitrary action which is so radically inconsistent
with the general principles of the Due Process Clause.
Consequently, there is no obstacle to a holding which denies
the States, absent an overriding state interest, the right to
prevent third parties from having an opportunity to put their
candidates before the attention of the voters or whatever other
body the State has designated as the one which is to choose
Electors.



A word should be added about the constitutional status of
Ohio's requirement that a third party, to qualify for ballot
position, must collect the signatures of eligible voters in a
number equal to 15% of those voting at the last gubernatorial
election. As I do not understand the State to contest the fact
that Mr. Wallace and his partisans have successfully gathered
more than the 433,100 signatures required by law, we can
only properly reach this issue in the Socialist Labor Party
case—for this Party did not even attempt to comply with the
*46  statutory command. While the Court's opinion, striking



down Ohio's statutory scheme in its entirety, does, as I read
it, afford the Socialist Labor Party declaratory relief from the
15% provision, I think it well to deal with it more explicitly
than the Court has done.



In my view, this requirement, even when regarded in
isolation, must fall. As my Brother BLACK'S opinion
suggests, the only legitimate interest the State may invoke
in defense of this barrier to third-party candidacies is the
fear that, without such a barrier, candidacies will proliferate
in such numbers as to create a substantial risk of voter



confusion. 8  Ohio's requirement cannot be said **19  to be
reasonably related to this interest. Even in the unprecedented
event of a complete and utter popular disaffection with the
two established parties, Ohio law would permit as many as six
additional party candidates to compete with the Democrats
and Republicans only if popular support should be divided
relatively evenly among the *47  new groups. And with
fundamental freedoms at stake, such an unlikely hypothesis
cannot support an incursion upon protected rights, especially
since the presence of eight candidacies cannot be said, in light
of experience, to carry a significant danger of voter confusion.



As both Ohio's electoral history 9  and the actions taken



by the overwhelming majority of other States 10  suggest,
opening the ballot to this extent is perfectly consistent with
the effective functioning of the electoral process. In sum, I
think that Ohio has fallen far short of showing the compelling
state interest necessary to overcome this otherwise protected
right of political association.



*48  Since Ohio's requirement is so clearly disproportionate
to the magnitude of the risk that it may properly act to prevent,
I need not reach the question of the size of the signature barrier
a State may legitimately raise against third parties on this
ground. This should be left to the Ohio Legislature in the first
instance.



Mr. Justice STEWART, dissenting in No. 543.
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If it were the function of this Court to impose upon the States
our own ideas of wise policy, I might be inclined to join
my Brethren in compelling the Ohio election authorities to
disregard the laws enacted by the legislature of that State.
We deal, however, not with a question of policy, but with a
problem of constitutional power. And to me it is clear that,
under the Constitution as it is written, the Ohio Legislature
has the power to do what it has done.



I.



The Constitution does not provide for popular election of
a President or Vice President of the United States, either
nationally or on a state-by-state basis. On the contrary, the
Constitution explicitly specifies:
‘Each State shall appoint, in such Manner as the Legislature
thereof may direct, a Number of Electors, equal to the whole
Number of Senators and Representatives to which the State



**20  may be entitled in the Congress * * *.' 1



(Emphasis supplied.)
*49  ‘The Electors shall meet in their respective states and



vote by ballot for President and Vice-President * * *.' 2



Chief Justice Fuller, therefore, was stating no more than the
obvious when he wrote for a unanimous Court in McPherson
v. Blacker, 146 U.S. 1, 13 S.Ct. 3, more than 75 years ago:
‘The constitution does not provide that the appointment of
electors shall be by popular vote, nor that the electors shall
be voted for upon a general ticket, nor that the majority
of those who exercise the elective franchise can alone
choose the electors. It recognizes that the people act through
their representatives in the legislature, and leaves it to the
legislature exclusively to define the method of effecting the
object.



‘In short, the appointment and mode of appointment of
electors belong exclusively to the states under the constitution
of the United States. * * *’ Id., at 27, 35, 13 S.Ct., at 7, 10.



A State is perfectly free under the Constitution to provide
for the selection of its presidential electors by the legislature
itself. Such a process of appointment was in fact utilized
by several States throughout our early history, and by one



State, Colorado, as late as 1876. 3  Or a state legislature might



nominate two slates of electors, and allow all eligible voters of
the State to choose between them. Indeed, many of the States
formerly provided for the appointment of presidential electors
by *50  various kinds of just such cooperative action of their



legislatures and their electorates. 4



Here, the Ohio Legislature has gone further, and has provided
for a choice by the State's eligible voters among slates of
electors put forward by all political parties that meet the
evenhanded requirements of long-standing state laws. We are
told today, however, that, despite the power explicitly granted
to the state legislatures under Art. II, s 1, the Legislature of
Ohio nonetheless violated the Constitution in providing for
the selection of electors in this way. I can perceive no such
constitutional violation.



I agree with my Brethren that, in spite of the broad
language of Art. II, s 1, a state legislature is not completely
unfettered in choosing whatever process it may wish for
the appointment of electors. Three separate constitutional
amendments explicitly limit a legislature's power. The
Fifteenth Amendment makes clear that if voters are to be
included in the process, no voter may be excluded ‘on account
of race, color, or **21  previous condition of servitude.’ The
Nineteenth Amendment makes equally clear that no voter
may be excluded ‘on account of sex.’ And the Twenty-fourth
Amendment prohibits exclusion of any voter ‘by reason of
failure to pay any poll tax or other tax.’ But no claim has
been or could be made in this case that any one of these
Amendments has been violated by Ohio.



*51  Rather, it is said that Ohio has violated the provisions
of the Fourteenth Amendment. The Court holds that the State
has violated that Clause of the Amendment which prohibits
if from denying ‘to any person within its jurisdiction the
equal protection of the laws.’ And two concurring opinions
emphasize First Amendment principles, made applicable to
the States through the Fourteenth Amendment's guarantees, in
summarily concluding that Ohio's statutory scheme is invalid.
I concede that the Fourteenth Amendment imposes some
limitations upon a state legislature's freedom to choose a
method for the appointment of electors. A State may not,
for example, adopt a system that discriminates on grounds
of religious or political belief. But I cannot agree that Ohio's
system violates the Fourteenth Amendment in any way.



II.



In view of the broad leeway specifically given the States by
Art. II, s 1, of the Constitution, it seems clear to me that the
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basic standard of constitutional adjudication under the Equal
Protection Clause—a standard under which only ‘invidious
discrimination’ is forbidden—is the most stringent test that
properly can be held applicable here. A single quotation
should suffice to summarize that standard of equal protection:
‘The constitutional safeguard is offended only if the
classification rests on grounds wholly irrelevant to the
achievement of the State's objective. State legislatures are
presumed to have acted within their constitutional power
despite the fact that, in practice, their laws result in some
inequality. A statutory discrimination will not be set aside if
any state of facts reasonably may be conceived to justify it.’
McGowan v. State of Maryland, 366 U.S. 420, 425—426, 81
S.Ct. 1101, 1104, 6 L.Ed.2d 393.



*52  The provisions enacted by the Ohio Legislature fully



meet that standard. 5



The laws of Ohio classify political parties, for purposes of



access to that State's ballot, according to size and strength. 6



Those that timely demonstrate widespread support in the State
may submit a slate of presidential electors to Ohio's voters,
while those that neither have participated in past elections
nor can show the support of 15% of the voting public 90



days before a primary election may not. 7  The appellants
**22  claim that these provisions discriminate against them.



They assert that although Ohio may establish ‘reasonable’
qualifying standards so that ballots do not become unwieldy,
the *53  strength of the American Independent Party is so
substantial that no such requirement could possibly suffice to
keep the Party's candidates off the presidential ballot. Ohio's
requirements are so high, they contend, that the legislative
purpose behind those requirements can be only to keep
new parties—even those that, like the American Independent
Party, have gained considerably more than ‘splinter’ support
—off the ballot. And such requirements, they conclude, thus
deny persons in their position equal protection of the laws.



Ohio for its part concedes that the legislative objective
underlying the statutes in question is to prevent the
appearance on its ballot of slates of presidential electors
whose substantial party support has not been timely
demonstrated. That the basic classification drawn by the
provisions is not ‘irrelevant to the achievement of the State's
objective’—the traditional standard for judging the validity
of a legislative classification under the Equal Protection
Clause—is clear. The Court seems to concede as much, but
nonetheless holds that the Ohio provisions are invalid—a



result which may rest in part, I believe, upon possible doubts
regarding the permissibility or the legislative objective itself.
The propriety of that objective is, then, a critical issue for
determination.



III.



I can discern no basis for the position that Ohio's objective is
in any way an illegitimate one. Surely a State may justifiably
assert an interest in seeing that its presidential electors vote
for the candidate best able to draw the support of a majority
of voters within the State. By preventing parties that have not
demonstrated timely and widespread support from gaining
places on its ballot, Ohio's provisions tend to guard against
the possibility that small-party candidates will draw enough
support to prevent either of the major contenders from
obtaining *54  an absolute majority of votes—and against
the consequent possibility that election may be secured by
candidates who gain a plurality but who are, vis-a -vis their
principal opponents, preferred by less than half of those



voting. 8  Surely the attainment of these objectives is well
within the scope of a State's authority under our Constitution.
One may perhaps disagree with the political theory on which
the objectives are based, but it is inconceivable to me that
the Constitution imposes on the States a political philosophy
under which they must be satisfied to award election on the
basis  **23  of a plurality rather than a majority vote.



In pursuing this interest Ohio has, at the same time, not
completely prevented new parties from gaining access to that
State's ballot. It has authorized ballot position for parties
that can demonstrate by petition the support of 15% of the
voting public 90 days before a primary election is to be held.
My Brethren seem to suggest that the percentage figure is
set too high, and the date too early. But I cannot join in
this kind of second-guessing. While necessarily arbitrary,
Ohio's standards can only be taken to represent reasonable
*55  attempts at accommodating the conflicting interests



involved. 9



Although Ohio's provisions do not freeze the Republican
and Democratic Parties into the State's election structure by
specific reference to those parties, it is true that established
parties, once they become participants in the electoral
process, continue to enjoy ballot position so long as they have
polled 10% of the vote in the most recent Ohio gubernatorial
election. It is suggested that the disparity between this
figure and the 15% requirement applicable to new parties
is invidiously discriminatory. But I cannot accept the theory
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that Ohio is constitutionally compelled to apply precisely
the same numerical test in determining whether established
parties enjoy widespread support as it applies in determining
that question with regard to new parties.



It is by no means clear to me that as an abstract matter there
are no differences between parties that have long been on the
ballot in a State and those that have not, such as might justify
disparate standards for determining in those two classes of
cases when widespread support, required for ballot position,
has been demonstrated. In any event, I cannot conclude that
the disparity involved here denies equal protection of the
laws. The difference in figures is a difference between the
requirements for getting on and staying on the ballot. It
seems to me to be well within the State's powers to set
somewhat different standards for those two requirements,
so long as it applies them uniformly to all political parties.
The only remaining argument would seem to be that the
Republican and Democratic Parties never had to meet the
15% requirement: they were on the ballot in Ohio at the time
the statutory scheme was *56  enacted, and so have had only
to make certain they remain on by meeting the 10% standard.
But the Ohio Legislature could well have taken notice at the
time the provisions were enacted that the parties which had
polled over 10% of the vote in the most recent gubernatorial
election—the Republican and Democratic Parties—had both
demonstrated strength far beyond the 15% figure specified for
ballot entry by new parties. It seems to me totally unrealistic,
therefore, to conclude that this minor disparity in standards
cannot be justified by ‘any state of facts (that) reasonably may
be conceived.’ McGowan v. State of Maryland, supra, 366
U.S., at 426, 81 S.Ct., at 1105.



IV.



The Court's opinion appears to concede that the State's
interest in attempting to ensure that a minority of voters
do not thwart the will of the majority is a legitimate one,
but summarily asserts that this legitimate interest cannot
constitutionally be vindicated. That assertion seems to echo
the claim of my concurring Brethren—a claim not made by
the appellants—that Ohio's statutory requirements in some
way infringe upon First Amendment rights. I cannot agree.



As the language of Art. II, s 1, and a great deal of history
under that section make clear, there is no constitutional **24



right to vote for presidential electors. 10  I take it, therefore,
that the First Amendment theory of my Brethren rests on the
view that, despite the legitimacy of the objective underlying



Ohio's laws, those laws nonetheless have the effect of stifling
the activity of persons who disagree with the major political
parties now in existence. The concurring opinions cite a series
of decisions protecting what has been termed the First *57
Amendment right of association. NAACP v. Button, 371 U.S.
415, 83 S.Ct. 328, 9 L.Ed.2d 405; Bates v. City of Little Rock,
361 U.S. 516, 80 S.Ct. 412, 4 L.Ed.2d 480; NAACP v. State
of Alabama ex rel. Patterson, 357 U.S. 449, 78 S.Ct. 1163, 2
L.Ed.2d 1488; Thomas v. Collins, 323 U.S. 516, 65 S.Ct. 315,
89 L.Ed. 430; De Jonge v. State of Oregon, 299 U.S. 353, 57
S.Ct. 255, 81 L.Ed. 278. In my view, however, the principles
on which those decisions were based do not call for today's
result.



In Thomas v. Collins and De Jonge v. State of Oregon,
supra, the very design of the statutes in question was to
prevent persons from freely meeting together to advance
political or social views. Ohio's laws certainly are not of
that nature. In the other three cases cited, all involving the
activities of the National Association for the Advancement
of Colored People, the statutes challenged were not on their
face calculated to affect associational rights. We were able
to determine with a good deal of certainty in those cases,
however, (1) that application of the statutes to the NAACP
would clearly result in a considerable impairment of those
rights, and (2) that the interest said to underlie the statutes
was insubstantial in the contexts presented. I believe that
those conclusions should as a general matter be regarded as
prerequisites to any holding that laws such as those involved
here, which serve a legitimate state interest but are said to
have some impact on First Amendment activity, are invalid.
Cf. United States v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20
L.Ed.2d 672.



In NAACP v. State of Alabama ex rel. Patterson, supra, for
instance, where the NAACP was ordered in accord with state
law to disclose its membership lists, we outlined the issues as
follows:
‘We think that the production order, in the respects here drawn
in question, must be regarded as entailing the likelihood of a
substantial restraint upon the exercise by petitioner's members
of their right to freedom of association. Petitioner has made
an uncontroverted showing that on past occasions revelation
of the identity of its rank-and-file members has exposed these
members to economic reprisal, loss of employment, threat of
physical coercion, and *58  other manifestations of public,
hostility. Under these circumstances, we think it apparent that
compelled disclosure of petitioner's Alabama membership
is likely to affect adversely the ability of petitioner and its
members to pursue their collective effort to foster beliefs
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which they admittedly have the right to advocate, in that it
may induce members to withdraw from the Association and
dissuade others from joining it because of fear of exposure
of their beliefs shown through their associations and of the
consequences of this exposure.



‘We turn to the final question whether Alabama has
demonstrated an interest in obtaining the disclosures it seeks
from petitioner which is sufficient to justify the deterrent
effect which we have concluded these disclosures may well
have on the free exercise **25  by petitioner's members of
their constitutionally protected right of association. * * *



‘* * * The exclusive purpose (of the state authorities) was
to determine whether petitioner was conducting intrastate
business in violation of the Alabama foreign corporation
registration statute, and the membership lists were expected
to help resolve this question. The issues in the litigation
commenced by Alabama by its bill in equity were whether the
character of petitioner and its activities in Alabama had been
such as to make petitioner subject to the registration statute,
and whether the extent of petitioner's activities without
qualifying suggested its permanent ouster from the State.
Without intimating the slightest view upon the merits of these
issues, we are unable to perceive that the disclosure of the
names of petitioner's rank-and-file members has a substantial
bearing on either of them. * * *’ 357 U.S., at 462—464, 78
S.Ct., at 1172—1173.



*59  And in Bates v. City of Little Rock, supra, where an
almost identical requirement was involved, we stated:
‘On this record it sufficiently appears that compulsory
disclosure of the membership lists of the local branches of the
National Association for the Advancement of Colored People
would work a significant interference with the freedom
of association of their members. There was substantial
uncontroverted evidence that public identification of persons
in the community as members of the organizations had been
followed by harassment and threats of bodily harm. There
was also evidence that fear of community hostitlity and
economic reprisals that would follow public disclosure of
the membership lists had discouraged new members from
joining the organizations and induced former members to
withdraw. This repressive effect, while in part the result of
private attitudes and pressures, was brought to bear only
after the exercise of governmental power had threatened
to force disclosure of the members' names. * * * Thus,
the threat of substantial government encroachment upon



important and traditional aspects of individual freedom is
neither speculative nor remote.



‘Decision in this case must finally turn, therefore, on whether
the cities as instrumentalities of the State have demonstrated
so cogent an interest in obtaining and making public the
membership lists of these organizations as to justify the
substantial abridgment of associational freedom which such
disclosures will effect. * * * ln*



‘In this record we can find no relevant correlation between the
power of the municipalities to impose occupational license
taxes and the compulsory disclosure and publication of
the membership lists of the local branches of the National
Association for the *60  Advancement of Colored People. *



* *’ 361 U.S., at 523—525, 80 S.Ct., at 417—418. 11



Here, there certainly is no comparable showing that Ohio's
ballot requirements have any substantial impact on the
attempts of political dissidents to organize effectively. Such
persons are entirely free to assemble, speak, write, and
proselytize as they see fit. They are free either to attempt
to modify the character of the established major parties
or to go their own way and set up separate political
organizations. And if they can timely demonstrate that they
have substantial support within the State—according **26
to Ohio's reasonable standards for deciding that question
—they may secure ballot position for the candidates they
support. Ohio has restricted only their ability to secure
ballot position without demonstrating that support. To me the
conclusion that that single disability in any way significantly
impairs their First Amendment rights is sheer speculation. As
my Brethern's surveys of ballot requirements in the various
States suggest, the present two-party system in this country is
the product of social and political forces rather than of legal
restrictions on minority parties. This Court has been shown
neither that in States with minimal ballot restrictions third
parties have flourished, nor that in States with more difficult
requirements they are moribund. Mere speculation ought not
to suffice to strike down a State's duly enacted laws.



Nor, I think, can we with any confidence conclude that
Ohio's interest in attempting to ensure that the will of the
majority shall prevail is an insubstantial one. It requires
more insensitivity to constitutional principles of federalism
than I possess to tell Ohio that that interest is, according
*61  to this Court's scale of values, somehow unworthy of
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implementation. 12  I cannot conclude, therefore, that First
Amendment principles call for the result reached today.



V.



It is thought by a great many people that the entire electoral
college system of presidential selection set up by the



Constitution is an anachronism in need of major overhaul. 13



As a citizen, I happen to share that view. But this Court must
follow the Constitution as it is written, and Art. II, s 1, vests
in the States the broad discretion to select their presidential
electors as they see fit. The method Ohio has chosen may be
unwise as a matter of policy, but I cannot agree that it violates



the Constitution. 14



Mr. Justice WHITE, dissenting in No. 543 and concurring in
No. 544.



I agree with much of what by Brother STEWART says in his
dissenting opinion in No. 543. In my view, neither *62  the
Due Process Clause nor the Equal Protection Clause of the
Fourteenth Amendment prohibits Ohio from requiring that
the appointment of presidential electors be carried out through
the political party process. The Court does not hold that Ohio
must accord ballot position to those who are unwilling to
work through the framework of an established or nascent
political party, nor do I understand appellants to make this
contention. In this connection, there is no suggestion in the
majority opinion that Ohio merely by requiring potential
candidates to participate in a primary, has acted unreasonably.
Indeed, this requirement provides the opportunity for the
presentation and winnowing out of candidates which is surely
a legitimate objective of state policy. Nor is it held that Ohio's
requirement, **27  pursuant to this objective, that parties
must show their base of popular support by obtaining the
signatures of 15% of Ohio's gubernatorial voters is itself
unreasonable.



In the face of such requirements, which neither alone nor
in combination are unconstitutional, I do not understand
how the American Independent Party may be ordered on
the ballot over the objections of the State. The Independent
Party has not complied with the provision that it show a
sufficient base of popular support in time for participation
in a primary. Indeed, the Party made no effort whatsoever
to comply with these provisions. It claims it secured the
necessary number of signatures but admits it wholly ignored
the requirement that the petitions be filed prior to the primary
election date. Had it filed them, and been denied participation



in the primary or the election for failure to meet some
other requirement, the case would be very different. But it
did not even commence judicial challenge of the signature
requirement, not to mention gathering signatures, in time to
participate in the primary. The Independent Party is in no
position to complain that it would have been impossible *63
for its members to gather the necessary signatures—which
they were in fact able to assemble subsequently—or that it
might in its progress toward ballot position have encountered
some later obstacle.



That other Ohio provisions related to later phases of the
election process might have imposed unconstitutional barriers
to ballot position is no reason to excuse the Independent Party
from complying with those preconditions which the State
may validly impose. Why a majority of the Court insists on
holding the primary petition requirement impermissible, not
on its own demerits, but because it appears in the statute books
with more questionable provisions is the major mystery of the
majority position. Neither the Independent nor the Socialist
Labor Party is entitled to relief in this Court.



Mr. Chief Justice WARREN, dissenting.



We have had but seven days to consider the important
constitutional questions presented by these cases. The
rationale of the opinion of the Court, based both on the Equal
Protection Clause and the First Amendment guarantee of
freedom of association, will apply to all elections, national,
state, and local. Already, litigants from Alabama, California,
Illinois, and Virginia have requested similar relief virtually
on the eve of the 1968 presidential election. I think it fair
to say that the ramifications of our decision today may be
comparable to those of Baker v. Carr, 369 U.S. 186, 82 S.Ct.
691, 7 L.Ed.2d 663 (1962), a case we deliberated for nearly



a year. 1  Appellants' belated requests for extraordinary relief
have compelled all members of this Court to decide cases of
this magnitude without the unhurried deliberation which is
essential to the formulation of sound constitutional principles.



*64  I.



I cannot agree that the State of Ohio should be compelled to
place the candidates of the American Independent Party on
the ballot for the impending presidential election. Nor can I
draw a distinction between this Party and the Socialist Labor
Party. Both suits were filed in July of this year, and both
were decided on August 29, 1968. The following week the
American Independent Party petitioned the Circuit Justice
for its Circuit for provisional relief, which was granted on
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September 10. The Socialist Labor Party sought similar relief
only three days after the September 10 order was issued. Mr.
Justice Stewart granted **28  provisional relief to one, but
denied it to the other. No Ohio statutory deadline compelled
that result, and presumably Ohio could have complied with an



order granting the same relief to both Parties. 2  Both parties
should be treated alike; otherwise, we are bowing to a show
of strength rather than applying constitutional principles.



Appellants have invoked the equity jurisdiction of the federal
courts. Placed in this context, the litigation before *65  us
presents an issue not treated by the opinion of the Court:
did the District Court abuse its discretion in denying the



extraordinary equitable relief requested by appellants? 3  A
review of the facts before the District Court convinces me
that it did not, and therefore the emergency relief sought by
appellants should be denied.



The Socialist Labor Party has been an organized political
party in Ohio since the end of the 19th century, and although
it has not achieved ballot position since the enactment in



1948 of the laws it challenges, 4  not until July 2, 1968, did it
press its claims for equitable relief. Similarly, the supporters
of George C. Wallace did not institute their action until
July 29, 1968, although early in 1967 Governor Wallace had



expressed interest in the Presidency, 5  and, in the spring of
that year, he voiced concern for the restrictive nature of Ohio's



qualifying laws. 6



Nevertheless, neither the American Independent Party nor the
Socialist Labor Party made an effort to comply with Ohio's
election laws. Nor has either timely invoked the jurisdiction
of the courts. That both had the opportunity to do so cannot
be denied. Because the *66  State of Ohio does not challenge
the validity of the signatures gathered by the American
Independent Party, a majority of this Court assumes they
reflect the strength of that Party in Ohio. However, since the
signatures were not submitted to Ohio in timely compliance
with the State's election laws, they have never been verified;
in fact, appellants in No. 543 did not seek to file their
signatures **29  until over five months after the statutory



filing date. 7



Despite these delays in instituting suit and the failure of
either party to make an effort to comply with any of Ohio's
election laws, the District Court ordered Ohio to provide for
write-in voting. This relief guaranteed that each Ohio voter
would have the right to vote for the candidate of his choice,
including the candidates of these two Parties. At worst,



therefore, denying appellants a position on the ballot for the
1968 election prevented their candidates from competing on
a completely equal basis with the candidates of the two major
parties.



The imminence of the election, the Parties' failure to comply
with Ohio law and the District Court's grant of partial relief
must be considered in conjunction with the need to promote
orderly federalstate relationships. Our reports are replete with
decisions concerning the nature of the relief to be afforded
in these sensitive areas, yet the opinion of the Court does
not address itself to the principles of these cases. In the
analogous area of legislative apportionment, we have often
tolerated a temporary dilution of voting rights to protect
the legitimate interests of the States in fashioning their own
election *67  laws, see, e.g., Lucas v. Forty-Fourth General
Assembly of State of Colorado, 377 U.S. 713, 739, 84 S.Ct.
1459, 1475, 12 L.Ed.2d 632 (1964); cf. Davis v. Mann,
377 U.S. 678, 692—693, 84 S.Ct. 1441, 1448—1449, 12
L.Ed.2d 609 (1964); and in the area of school desegregation
we have demonstrated even greater deference to the States.
On occasion, we have even counseled abstention where First
Amendment rights have been allegedly infringed by state
legislation. See Harrison v. NAACP, 360 U.S. 167, 79 S.Ct.
1025, 3 L.Ed.2d 1152 (1959).



For example, in WMCA, Inc. v. Lomenzo, 377 U.S. 633, 84
S.Ct. 1418, 12 L.Ed.2d 568 (1964), holding unconstitutional
the apportionment of New York's Legislature, we stated
that on remand the District Court ‘acting under equitable
principles, must now determine whether, because of the
imminence of that election and in order to give the New York
Legislature an opportunity to fashion a constitutionally valid
legislative apportionment plan, it would be desirable to permit
the 1964 election of legislators to be conducted pursuant to
the existing (unconstitutional) provisions, or whether under
the circumstances the effectuation of appellants' right to a
properly weighted voice in the election of state legislators



should not be delayed beyond the 1964 election.' 8  Id., at 655,
84 S.Ct., at 1429. (Emphasis added.)



**30  *68  Green v. County School Board, 391 U.S. 430,
88 S.Ct. 1689, 20 L.Ed.2d 716 (1968), decided only last
Term, provides an even more striking example of our concern
for the need to refrain from usurping the authority of the
States in areas traditionally entrusted to them. Green reached
this Court 13 years after Brown v. Board of Education, 349
U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083 (1965), required
that schools be established free of racial discrimination with
‘all deliberate speed.’ Although we held in Green that the
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particular ‘freedom-of-choice’ plan adopted by the school
board did not pass constitutional muster, the case was
remanded to the District Court so that the school board could
once again attempt to formulate a constitutional plan.



The result achieved here is not compatible with recognized
equitable principles, nor is it compatible with our traditional
concern, manifested in both the reapportionment and school
desegregation cases, for preserving the properly exercised
powers of the States in our federal system. Moreover,
in none of these analogous areas did we deal with an
express constitutional delegation of power to the States. That
delegation is unequivocal here. U.S.Const., Art. II, s 1.



The net result of the Court's action is that this Court is
writing a new presidential election law for the State of Ohio
without giving the Legislature or the courts of that State



an opportunity to appraise their statutes in litigation 9  or to
eliminate any constitutional defects *69  prior to a decision
by this Court. Given both the lateness of the hour and the
legitimate demands of federalism, the District Court did
not abuse its discretion in denying the extraordinary relief
appellants demanded.



II.



Although I believe that the court below properly exercised
its discretionary equitable powers, this litigation involves far
more than a resolution of whether either Party is entitled
to ballot position for the 1968 election. Appellants' request
for declaratory relief, challenging the constitutionality of
Ohio's system of conducting presidential elections, has raised
a question which may be fairly classified as one of first



impression: 10  to what extent may a State, consistent with
equal protection and the First Amendment guarantee of
freedom of association, impose restrictions upon a candidate's
desire to be placed upon the ballot? As I have already stated,
the principles which would of necessity evolve from an



answer to this question could not be confined either to the
State of Ohio or to presidential elections.



Both the opinion of this Court and that of the District Court
leave unresolved what restrictions, if any, a State can impose.
Although both opinions treat **31  the Ohio statutes as a
‘package,’ giving neither Ohio nor the courts any guidance,
each contains intimations that a State can by reasonable
regulation condition ballot position *70  upon at least three
considerations—a substantial showing of voter interest in the
candidate seeking a place on the ballot, a requirement that
this interest be evidenced sometime prior to the election,
and a party structure demonstrating some degree of political
organization. With each of these propositions I can agree. I
do not believe, however, as does Mr. Justice STEWART, that
the Equal Protection Clause has only attenuated applicability
to the system by which a State seeks to control the selection
of presidential electors.



Whatever may be the applicable constitutional principles,
appellants and the State of Ohio are entitled to know whether
any of the various provisions attacked in this litigation do
comport with constitutional standards. As demonstrated by
Zwickler v. Koota, 389 U.S. 241, 88 S.Ct. 391, 19 L.Ed.2d



444 (1967), 11  this matter should be first resolved by the
court below. Given the magnitude of the questions presented
and the need for unhurried deliberation, I would dispose
of appellants' request for declaratory relief in a manner
consistent with Zwickler by a remand to the District Court for
a clearer determination of the serious constitutional questions
raised in these cases.



I must therefore dissent from the failure of the Court's opinion
to explore or dispose adequately of the declaratory judgment
actions, as well as from the grant of extraordinary relief in
No. 543.



All Citations



393 U.S. 23, 89 S.Ct. 5, 21 L.Ed.2d 24, 45 O.O.2d 236



Footnotes
1 Judge Kinneary describes, in his dissenting opinion below, the legal obstacles placed before a would-be third party even



after the 15% signature requirement has been fulfilled:
‘First, at the primary election, the new party, or any political party, is required to elect a state central committee consisting
of two members from each congressional district and county central committees for each county in Ohio. (Ohio Rev.Code
ss 3517.02—3517.04.) Second, at the primary election the new party must elect delegates and alternates to a national
convention. (Ohio Rev.Code s 3505.10.) Since Section 3513.19.1, Ohio Rev.Code, prohibits a candidate from seeking
the office of delegate to the national convention or committeeman if he voted as a member of a different party at a primary
election in the preceding four year period, the new party would be required to have over twelve hundred members who had
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not previously voted in another party's primary, and who would be willing to serve as committeemen and delegates. Third,
the candidates for nomination in the primary would have to file petitions signed by qualified electors. (Ohio Rev.Code s
3513.05.) The term ‘qualified electors' is not adequately defined in the Ohio Revised Code (s 3501.01(H)), but a related
section (s 3513.19), provides that a qualified elector at a primary election of a political party is one who, (1) voted for a
majority of that party's candidates at the last election, or, (2) has never voted in any election before. Since neither of the
political party plaintiffs had any candidates at the last preceding regular state election, they would, of necessity, have to
seek out members who had never voted before to sign the nominating petitions, and it would be only these persons who
could vote in the primary election of the new party.’



2 Art. I, s 8, cl. 1.



3 Marchetti v. United States, 390 U.S. 39, 88 S.Ct. 697, 19 L.Ed.2d 889 (1968); Grosso v. United States, 390 U.S. 62, 88
S.Ct. 716, 19 L.Ed.2d 906 (1968).



4 Skinner v. State of Oklahoma ex rel. Williamson, 316 U.S. 535, 539—541, 62 S.Ct. 1110, 1112—1113, 86 L.Ed. 1655
(1942); Cox v. State of Louisiana, 379 U.S. 536, 557, 85 S.Ct. 453, 465, 13 L.Ed.2d 471 (1965); Yick Wo v. Hopkins,
118 U.S. 356, 6 S.Ct. 1064, 30 L.Ed. 220 (1886); Brown v. Board of Education, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873
(1954); Loving v. Com. of Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967).



5 See, e.g., Carrington v. Rash, 380 U.S. 89, 85 S.Ct. 775, 13 L.Ed.2d 675 (1965); Skinner v. State of Oklahoma ex rel.
Williamson, supra.



6 United Mine Workers of America, Dist. 12 v. Illinois State Bar Assn., 389 U.S. 217, 88 S.Ct. 353, 19 L.Ed.2d 426 (1967);
NAACP v. Button, 371 U.S. 415, 83 S.Ct. 328, 9 L.Ed.2d 405 (1963); NAACP v. State of Alabama ex rel. Patterson, 357
U.S. 449, 78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958).



7 See New York Times Co. v. Sullivan, 376 U.S. 254, 276—277, 84 S.Ct. 710, 723—724, 11 L.Ed.2d 686 (1964), and
cases there cited.



8 Wesberry v. Sanders, supra, 376 U.S. at 17, 84 S.Ct., at 535. See also Carrington v. Rash, supra.



9 Forty-two States require third parties to obtain the signatures of only 1% or less of the electorate in order to appear on
the ballot. It appears that no significant problem has arisen in these States which have relatively lenient requirements
for obtaining ballot position.



10 Cf. United Mine Workers of America, Dist. 12 v. Illinois State Bar Assn., supra, 389 U.S., at 224, 88 S.Ct., at 357.



1 Ohio Rev.Code s 3505.03 (1930 Repl.Vol.).



2 Independent candidacy in Ohio is limited to municipal offices, Ohio Rev.Code ss 3513.251—3513.252; county offices,
Ohio Rev.Code s 3513.256; state office and federal office, excluding President, Ohio Rev.Code ss 3513.257—3513.258.



3 Ohio Rev.Code ss 3505.10, 3513.05—3513.191, 3517.01—3517.04.



4 A candidate for President must first formulate a party by gathering signatures, Ohio Rev.Code s 3517.01, which must, in
turn, be presented in time for the party to participate in the state primary. Ohio Rev.Code ss 3513.256—3513.262.



5 Ohio Rev.Code s 3513.258.



6 Ohio Rev.Code s 3505.10.



7 Ohio Rev.Code ss 3517.02—3517.04.



8 Ohio Rev.Code s 3505.10.



9 Ohio Rev.Code s 3513.191.



10 Ohio Rev.Code s 3513.05.



11 Ohio Rev.Code s 3513.11.



12 Ohion Rev.Code s 3513.12.



13 Bates v. City of Little Rock, 361 U.S. 516, 528, 80 S.Ct. 412, 419, 4 L.Ed.2d 480 (Black and Douglas, JJ., concurring);
Smith v. People of State of California, 361 U.S. 147, 157, 80 S.Ct. 215, 220, 4 L.Ed.2d 205 (Black, J., concurring).



1 The fact that appellants have chosen to pitch their argument throughout on the Equal Protection Clause does not, of
course, limit us in reaching our decision here.



2 At no stage in the complex process by which a President is chosen is the ‘one man, one vote’ principle of Reynolds v.
Sims followed. The constitutional decision to grant each State at least three Electors, regardless of population, was a
necessary part of the effort to gain the consent of the small States, as was the provision that when the choice of the
President fell to the House, each state delegation would cast but one vote. See N. Peirce, The People's President 43—
50 (1968); L. Wilmerding, The Electoral College 17—22 (1958).



3 Federalist Papers, No. 68 (Alexander Hamilton) (H. Lodge ed. 1908); American Bar Association, Electing The President
15 (1967); Wilmerding, supra, n. 2, at 10; R. MacBride, The American Electoral College 16—17 (1953).
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Williams v. Rhodes, 393 U.S. 23 (1968)



89 S.Ct. 5, 21 L.Ed.2d 24, 45 O.O.2d 236



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 19



4 The large number of leaders, of varying ideological convictions, who favored popular election included Hamilton,
Madison, James Wilson, John Dickinson, Rufus King, Daniel Carroll, and Abraham Baldwin. The opponents of popular
selection included Gerry, Ellsworth, Luther Martin, and Roger Sherman. See Chief Justice Fuller's illuminating opinion in
McPherson v. Blacker, 146 U.S. 1, 28, 13 S.Ct. 3, 8, 36 L.Ed. 869 (1892). See also Wilmerding, supra, n. 2, at 13—14.



5 The story of the compromise is to be found in Wilmerding, supra, n. 2, at 17—22. The Convention did not, however, direct
its attention to the precise meaning of the clause that is the subject of consideration here. See Peirce, supra, n. 2, at 45.



6 Electors were chosen by the legislature itself, by the general electorate on an at-large and district-by-district basis, partly
by the legislature and partly by the people, by the legislature from a list of candidates selected by the people, and in
other ways. See McPherson v. Blacker, supra, 146 U.S. 28—33, 13 S.Ct. 8—10; Wilmerding, supra, n. 2, c. 3; Peirce,
supra, n. 2, at 309.



7 Nor does the leading case in this area, McPherson v. Blacker, supra, support such a claim. There the plaintiffs-in-error
had challenged Michigan's attempt to permit its voters to select Electors on a district-by-district, rather than an atlarge,
basis. The Court held that, given the early history, see n. 6, supra, the States have the plenary power to alter the method
by which Electors are selected so long as the method cannot be attacked on Fourteenth Amendment grounds. Pursuing
this analysis, the unanimous Court found the district-by-district approach free of any Fourteenth Amendment defect, 146
U.S., at 37—40, 13 S.Ct., at 11—13. I can perceive no reason to doubt the continuing validity of this holding.



8 My Brother STEWART is, of course, quite right in pointing out that the presence of third parties may on occasion result
in the election of the major candidate who is in reality less preferred by the majority of the voters. It seems clear to
me, however, that many constitutional electoral structures could be designed which would accommodate this valid state
interest, without depriving other political organizations of the right to participate effectively in the political process. A runoff
election may be mandated if no party gains a majority, or the decision could be left to the State Legislature in such a
case, compare Fortson v. Morris, 385 U.S. 231, 87 S.Ct. 446, 17 L.Ed.2d 330 (1966). Alternatively, the voter could be
given the right, at the general election, to indicate both his first and his second choice for the Presidency—if no candidate
received a majority of first-choice votes, the second-choice votes could then be considered. Finally, Electors could be
chosen on a district-by-district rather than an at-large basis, thereby apportioning the electoral vote in a way more nearly
approximating the popular vote. See McPherson v. Blacker, supra, and text, at n. 4, supra. I would conclude that, with
the substantial variety of less restrictive alternatives that are available, compare NAACP v. Alabama ex rel. Flowers,
377 U.S. 288, 307-308, 84 S.Ct. 1302, 1313—1314, 12 L.Ed.2d 325 (1964); Saia v. People of State of New York, 334
U.S. 558, 562, 68 S.Ct. 1148, 1150, 92 L.Ed. 1574 (1948); Martin v. City of Struthers, 319 U.S. 141, 146—149, 63 S.Ct.
862, 864—866, 87 L.Ed. 1313 (1943); Thornhill v. State of Alabama, 310 U.S. 88, 96, 60 S.Ct. 736, 741, 84 L.Ed. 1093
(1940); Schneider v. State of New Jersey, 308 U.S. 147, 60 S.Ct. 146, 84 L.Ed. 155 (1939), this interest cannot support
Ohio's 15% requirement.



9 Ohio's present statutory scheme is a product of legislative action taken between 1948 and 1952. Before that time,
independent candidates had been granted a place on the ballot if they could gather the signatures of registered voters in
the number of 1% of those voting at the preceding gubernatorial election and present their petitions 60 days before the
general election. The State's experience under this unexacting regime is instructive. Voting statistics compiled by Ohio's
Secretary of State reveal that since 1900 no more than seven parties have appeared on the ballot to compete for a major
statewide or national office. And even this number was not attained after 1908. During the last 10 years of the old regime,
there are only two third-party candidates of record. The State took effective action only after Electors pledged to Henry A.
Wallace gained some 30,000 votes out of the 3,000,000 cast in 1948. Since Harry S. Truman carried the State by some
7,000 votes, the Wallace vote might well have been decisive if it had increased marginally.



10 The other 49 States may be grouped in the following categories with regard to the size of the barriers they raise against
third-party candidacies:



1 U.S.Const., Art. II, s 1. This provision represented a compromise among several conflicting views expressed at the
Constitutional Convention regarding the most salutary method for choosing a President, most of which favored some
method other than popular election. See McPherson v. Blacker, 146 U.S. 1, 28, 13 S.Ct. 3, 8, 36 L.Ed. 869.



2 U.S.Const. Amend. 12. The Twelfth Amendment also specifies the procedures for selecting a President and Vice
President in the event that no candidate receives a majority of votes in the electoral college.



3 See McPherson v. Blacker, supra, at 35, 13 S.Ct. at 10.



4 ‘(V)arious modes of choosing the electors were pursued, as, by the legislature itself on joint ballot; by the legislature
through a concurrent vote of the two houses; by vote of the people for a general ticket; by vote of the people in districts;
by choice partly by the people voting in districts and partly by the legislature; by choice by the legislature from candidates
voted for by the people in districts; and in other ways * * *.’ McPherson v. Blacker, supra, at 29, 13 S.Ct., at 8.
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For a fuller description of the diverse methods pursued by the States in appointing their electors under Art. II, s 1, during
this Courtry's first century of constitutional experience, see id., at 26—35, 13 S.Ct., at 7—10.



5 It is clear that this Court's decisions in such cases as Baker v. Carr, 369 U.S. 186, 82 S.Ct. 691, 7 L.Ed.2d 663; Gray v.
Sanders, 372 U.S. 368, 83 S.Ct. 801, 9 L.Ed.2d 821, and Reynolds v. Sims, 377 U.S. 533, 84 S.Ct. 1362, 12 L.Ed.2d
506, all involving the direct popular election of candidates to state or federal office, do not control the issues in this case.
Indeed, no opinion today suggests that those cases are apposite. They sustained the right of a voter to cast a ballot
whose numerical weight is the equal of that of any other vote cast within the jurisdiction in question. No claim is made
in this case that Ohio has in any way violated that right.



6 The appellants plainly do not object to working through or voting for candidates of partisan political organizations, and
I do not understand them to claim discrimination on the basis of Ohio's failure to allow access to its presidential ballot
via an ‘independent nominating petition.’



7 Appellants have cited us to a complex group of Ohio statutes which they say are relevant to the participation of political
parties in that State's presidential elections. See Ohio Rev.Code ss 3505.10, 3513.05, 3513.11, 3513.19, 3513.191,
3517.01—3517.04. It is not entirely clear that all of those provisions are applicable to parties participating in the electoral
process for the first time. But we need not examine that question since in any event the appellants clearly failed to file with
the Secretary of State of Ohio on February 7 of this year, 90 days before the State's primary election, a petition signed
by a number of voters equal to 15% of the number participating in Ohio's last gubernatorial election. Ohio Rev.Code ss
3505.10, 3517.01.



8 This interest, which several States have chosen to protect in the context of state and local primary contests by providing
for runoff elections, may be illustrated by a hypothetical example. Assume a State in which a dissident faction of one of
the two major parties—party A—becomes dissatisfied with that party's nominees and sets itself up as a ‘third party’—
party C—putting forward candidates more to its liking. Still, the members of party C much prefer the candidates of party
A to those of party B. A situation is possible in which party B's candidates poll, for example, 46% of the vote, party A's
candidates 44%, and party C's candidates 10%. Party B's candidates would in such a situation be elected by plurality vote.
In an election involving only the candidates of parties A and B, however, those persons preferring party C's candidates
might well have voted overwhelmingly for party A's, thus giving party A's candidates a substantial majority victory.



9 The date specified, for instance, is related to Ohio's requirement that all political parties hold primary elections—another
provision that is, it seems to me, well within the State's power to enact.



10 Cf. Minor v. Happersett, 21 Wall. 162, 178, 22 L.Ed. 627:
‘(T)he Constitution of the United States does not confer the right of suffrage upon any one. * * *’



11 The NAACP cases, furthermore, held invalid only the application of the state laws in question to the parties involved. Here,
however, Ohio is told, as I read the opinion of the Court and the concurring opinions, that it cannot in any circumstances
validly enforce its ballot requirements.



12 My Brother HARLAN suggests that Ohio's interest may be protected in ‘less restrictive’ ways. In light of the views I have
stated above, I do not see why Ohio should be compelled to utilize one method for achieving its ends rather than another.
In any event, each of the methods mentioned by Mr. Justice HARLAN appears to me to entail consequences which
arguably would frustrate other legitimate state interests. Nor do all of them serve as effectively to promote the interest
in question here as does the statutory scheme the Ohio Legislature has in fact enacted. I do not think problems such as
those raised in this case can be solved by means of facile and unelaborated suggestions of ‘less restrictive alternatives';
issues of legislative policy are too complex for such easy answers to be satisfactory.



13 Similar suggestions were being made as early as 1804, at the time of the adoption of the Twelfth Amendment. See
McPherson v. Blacker, 146 U.S. 1, at 33, 13 S.Ct. 3, at 10.



14 For the reasons stated in this opinion, and the further reasons stated in Part IV of the opinion of the Court, I agree with
the Court's denial of equitable relief to the appellants in No. 544, the Socialist Labor Party case.



1 Baker was originally argued on April 19—20, 1961. On May 1, 1961, it was set for reargument and was reargued on
October 9, 1961. Our decision was not announced until March 26, 1962, over 11 months after the original argument.



2 Mr. Justice Stewart based his denial of the Socialist Labor Party's request for provisional relief upon the following
considerations: ‘the late date on which this motion was presented, the action already taken by the Ohio authorities, the
relief already granted the appellants by the district court, and the fact that the basic issues they present will be fully
canvassed in the argument of the appeal in Williams v. Rhodes * * *.’ He did not suggest that the State of Ohio made any
representations that it could not comply with an order granting the Socialist Labor Party the same relief already granted
the American Independent Party.
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I do not think any significance should be given to the fact that the interim relief granted by Mr. Justice Stewart made
it physically possible to place the American Independent Party on the ballot. This relief, as explicitly recognized by Mr.
Justice Stewart, was granted solely to allow Ohio to comply with all possible orders of this Court.



3 This is the traditional standard for review of the denial of equitable relief. See, e.g., Brotherhood of Locomotive Engineers
v. M.—K.—T. R. Co., 363 U.S. 528, 535, 80 S.Ct. 1326, 1330, 4 L.Ed.2d 1379 (1960); United Fuel Gas Co. v. Public
Serv. Comm'n, 278 U.S. 322, 326, 49 S.Ct. 157, 158, 73 L.Ed. 402 (1929).



4 Appellants' Complaint in No. 544, pp. 1—2.



5 New York Times, Jan. 26, 1967, p. 20, col. 3.



6 Commencing in late April 1967, Governor Wallace began a four—day tour of selected northern States. At a press
conference in Pittsburgh on April 27 he stated that he expected to run for President in all 50 States and that it might
be necessary to institute suit in States where third parties had difficulty obtaining ballot position. Aides to the Governor
mentioned California and Ohio as States in which difficulty might be encountered. New York Times, April 28, 1967, p.
28, col. 5.



7 The Ohio election laws require that petitions for a position on the Ohio ballot be filed 90 days before the state primary.
Ohio Rev.Code ss 3513.256—3513.262, 3517.01 (1960 Repl. Vol.). Appellants in No. 543 concede in their brief that
their deadline was February 7, 1968, yet they apparently did not attempt to file their petitions until late in July. Appellants'
Brief 86.



8 The prior history of Preisler v. Secretary of State, 279 F.Supp. 952 (D.C.W.D.Mo.1967), probable jurisdiction noted sub
nom. Kirkpatrick v. Preisler, 390 U.S. 939, 88 S.Ct. 1053, 19 L.Ed.2d 1129 (1968), aptly demonstrates the deference
we have paid legislative action in this area. On January 4, 1965, the United States District Court for the Western District
of Missouri held that the 1961 Missouri Congressional Redistricting Act was unconstitutional, but it refused to grant any
additional relief ‘until the Legislature of the State of Missouri has once more had an opportunity to deal with the problem * *
*.’ Preisler v. Secretary of State, 238 F.Supp. 187, 191 (D.C.W.D.Mo.1965). The Missouri General Assembly then enacted
the 1965 Congressional Redistricting Act. On August 5, 1966, the District Court held this new plan unconstitutional,
but it nevertheless permitted the 1966 Missouri congressional elections to be conducted under the void act. Preisler
v. Secretary of State, 257 F.Supp. 953 (D.C.W.D.Mo.1966). We affirmed on January 9, 1967. sub nom. Kirkpatrick v.
Preisler, 385 U.S. 450, 87 S.Ct. 613, 17 L.Ed.2d 511. In 1967, the Missouri General Assembly made still another attempt
to enact a constitutional plan, but on December 29, 1967, this plan was also invalidated. 279 F.Supp. 952.



9 Cf. Scott v. Germano, 381 U.S. 407, 409, 85 S.Ct. 1525, 1527, 14 L.Ed.2d 477 (1965), in which we stated that the ‘power
of the judiciary of a State to require valid reapportionment or to formulate a valid redistricting plan has not only been
recognized by this Court but appropriate action by the States in such cases has been specifically encouraged.’



10 MacDougall v. Green, 335 U.S. 281, 69 S.Ct. 1, 93 L.Ed. 3 (1948), did contest the constitutionality of Illinois' system
of nominating candidates representative of new political parties. However, MacDougall was decided during the reign of
Colegrove v. Green, 328 U.S. 549, 66 S.Ct. 1198, 90 L.Ed. 1432 (1946). Baker v. Carr, 369 U.S. 186, 82 S.Ct. 691, 7
L.Ed.2d 663 (1962), and its progeny have substantially modified the constitutional matrix in this area. Fortson v. Morris,
385 U.S. 231, 87 S.Ct. 446, 17 L.Ed.2d 330 (1966), although concerning the constitutionality of state election laws,
involved consideration of a State's post-election procedure, not state requirements for initial ballot qualification.



11 ‘We hold that a federal district court has the duty to decide the appropriateness and the merits of the declaratory request
irrespective of its conclusion as to the propriety of the issuance of the injunction.’ 389 U.S., at 254, 88 S.Ct., at 399.
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Action was brought against police officers alleging that
plaintiff was assaulted by them. The second District Court,
Weber County, Ronald O. Hyde, J., dismissed action based
on defendants averment that they were police officers and that
plaintiff failed to file bond provided for in statute governing
actions against officers, and plaintiff appealed. The Supreme
Court, Crockett, Retired Justice, held that: (1) factual issue
as to whether defendants were acting as peace officers at
time of alleged assault needed to be resolved before court
could dismiss action on ground that defendants were acting
as peace officers and not as private individuals; (2) statute
was not unconstitutional as applied in usual and ordinary
circumstances; and (3) trial court's dismissal of plaintiff's
complaint without determining whether plaintiff was unable
to post bond required by statute was improper.



Reversed and remanded.
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[1] Municipal Corporations
Rights, Duties, and Liabilities of Policemen
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Statute governing action against officers was
never intended, nor could it be properly
applied, as blanket protection against suit for
alleged wrongs done by persons who happen
to be peace officers where alleged wrongs



have no connection with their official duties.
U.C.A.1953, 78–11–10.
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[2] Municipal Corporations
Rights, Duties, and Liabilities of Policemen
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Law enforcement personnel



When it reasonably appears to court that alleged
wrong arises out of action in connection with, or
related to, performance of peace officers' duties,
persons bringing action against officers should
not be able to circumvent statute governing
actions against officers by simply alleging that
officer acts outside his duty and thus in private
capacity. U.C.A.1953, 78–11–10.
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not acting as peace officers were contradicted
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acting as peace officers at time of alleged assault,
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defendants were acting as police officers and not
as private individuals. U.C.A.1953, 21–7–3, 21–
7–4, 78–11–10; Const.Art. 1, § 11.
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Constitutional Law
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unconstitutional



Legislative enactments are accorded
presumption of validity, and courts do not strike
down legislative act unless interest of justice in
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grounds that act is clearly in conflict with the
higher law as set forth in Constitution.
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[5] Municipal Corporations
Police and Fire



Public Employment
Bond



While it is privilege of most people to steer clear
of situations where there is violence and danger,
it is sworn duty of police officer to go into such
situations which expose them to possibility of
incurring animosities of those who engaged in
such trouble, with consequent risks of lawsuits
which may emanate therefrom; therefore, statute
governing actions against officers which requires
posting of bond is not unconstitutional as
applied in usual and ordinary circumstances.
U.C.A.1953, 78–11–10.
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[6] Municipal Corporations
Rights, Duties, and Liabilities of Policemen



Public Employment
Bond



Statute governing actions against peace officers
which provides for filing of bond before any
action can be commenced should be applied so as
to harmonize ideals embodied in Constitution of
affording all persons equal justice under law and
access of courts to serve that purpose; therefore,
trial court erred in dismissing action brought
against peace officers for failure to hold bond
without determining whether plaintiff was able
to post bond. U.C.A.1953, 21–7–3, 21–7–4, 78–
11–10; Const.Art. 1, § 11.
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Attorneys and Law Firms



*79  Paul Gotay, Ogden, for plaintiff and appellant.



Scott Daniels, Salt Lake City, Timothy W. Blackburn, Ogden,
for defendants and respondents.



Opinion



CROCKETT, Retired Justice:



Plaintiff Ernie Zamora appeals from the granting of the
defendants' motion to dismiss his complaint, wherein he
alleges that he was assaulted by them. The dismissal was
based on the defendants' averment that they are Ogden Police
Officers and that the plaintiff failed to file the bond provided
for in Section 78-11-10, U.C.A., 1953.



That statute states:



Before any action may be filed against
any sheriff, constable, peace officer, ...
when such action arises out of, or
in the course of the performance of
his duty, ... the proposed plaintiff,
as a condition precedent thereto,
shall prepare and file ... a written
undertaking with at least two sufficient
sureties in an amount to be fixed
by the court, ... for the payment
to the defendant of all costs and
expenses that may be awarded against
such plaintiff, including a reasonable
attorney's fee to be fixed by the
court .... the prevailing party therein
shall, ... recover from the losing party
therein such sum as counsel fees as
shall be allowed by the court.



Three issues are raised by plaintiff:



First, that the statute does not apply because he sues the
defendants as laymen, not as police officers;



Second, that the statute is unconstitutional; and



Third, particularly so as applied to him, because he is
impecunious and unable to furnish the bond.



Charging Defendants as Private Individuals



In regard to plaintiff's argument that inasmuch as his
complaint expressly charges the defendants as private
individuals, and not as police officers, the statute does not
apply, the following observations are pertinent:
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[1]  [2]  There can be no doubt about the proposition that
the statute was never intended, nor can it be properly applied,
as a blanket protection against suits for alleged wrongs done
by persons who happen to be peace officers where the alleged



wrongs have no connection with their official duties. 1  The
other side of that proposition is that when it reasonably
appears to the court that the alleged wrong arises out of
actions in connection with, or related to, the performance of
an officer's duty, a person suing him should not be able to
circumvent the statute by simply alleging that the defendant
acted outside his duty and thus in his private capacity.



*80  [3]  Upon the basis of the plaintiff's averments and
representations to the trial court that the defendants were not
acting as peace officers, as opposed to the affidavits of the
defendants asserting that they were, there appears to be a
diametric dispute on that issue, which needs to be resolved
before the court could assume it to be a fact, and peremptorily
dismiss the action on the ground that the defendants were



acting as police officers and not as private individuals. 2



Constitutionality of the Statute



[4]  There are certain principles of law relating to the
validity of statutes which have a bearing on the problem of
constitutionality here presented. The first and foundational
one is that the prerogative of the legislature as the creators of
the law is to be respected. Consequently, its enactments are



accorded a presumption of validity; 3  and the courts do not
strike down a legislative act unless the interests of justice in
the particular case before it require doing so because the act
is clearly in conflict with the higher law as set forth in the



Constitution. 4



[5]  It is noteworthy that the statute under consideration
has previously been involved in cases before this Court
under differing circumstances and has not been declared



unconstitutional. 5  With respect thereto, we see no persuasive
reason to disagree with these propositions supportive of the
validity of the statute: that peace officers are in an especially
hazardous calling rendering a service essential to public
safety and welfare. While it is the privilege of most of
us to steer clear of situations where there is violence and
danger, it is the sworn duty of peace officers to go into
such situations. Without extenuating thereon, this exposes
them to the possibility of becoming involved therein and



of incurring animosities of those engaged in such troubles,
with the consequent risks of lawsuits which may emanate
therefrom.



Because of what has just been said, we see nothing
inherently unreasonable in the legislature viewing it as
within the police power of the sovereign, in the interest
of maintaining the peace and good order of society, to
provide this measure of protection to that class of officers



who are willing to undertake that hazardous responsibility. 6



Therefore, it is our view that the statute in question is not
necessarily unconstitutional as applied in usual and ordinary
circumstances. But as has been recognized, a statute may
be constitutional as applied in one set of circumstances, yet
may conflict with some constitutional mandate if improperly



applied in other circumstances. 7  This case is a good
illustration, as will be seen from what is said below.



Plaintiff's Alleged Impecuniosity



[6]  Plaintiff's contention that due to his impecuniosity he
should not be required to furnish the bond that requires
looking at and comparing other aspects of our law. This is
so because the totality of the law is not always to be found



in one statute. 8  It is often not only desirable, but necessary,
to *81  give consideration to other provisions of the law
bearing on the problem. If there appears to be overlapping
or inconsistency, if it is possible to do so, the statutes should
be so interpreted and applied as to avoid conflict, and to
harmonize with higher principles of justice as set forth in the
Constitution.



Such a higher principle of justice applicable to this
controversy is stated in Article I, Section 11, of our Utah
Constitution:



All courts shall be open, and every
person, for an injury done to him
in his person, property or reputation,
shall have remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this State, by himself or
counsel, any civil cause to which he is
a party.





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Ic98ec5a4f3a911d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=Ic98ec5a4f3a911d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








Zamora v. Draper, 635 P.2d 78 (1981)



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4



This assurance that everyone must have access to the courts
to avail themselves of the processes of justice is implemented
in Section 21-7-3:



Any person may institute, prosecute, defend and appeal any
cause in any court in this state by taking and subscribing,
before any officer authorized to administer an oath, the
following:



I, AB, do solemnly swear (or affirm) that owing to my
poverty I am unable to bear the expenses of the action or
legal proceedings which I am about to commence ....



The following section, 21-7-4, further provides:



On such oath or affirmation being filed
with any justice of the peace or clerk of
any court, such justice of the peace or
clerk, as the case may be, shall at once
file any complaint ... do any and all
things necessary or proper to be done
as promptly as if such litigant had fully
paid all the regular fees; ...



It requires but little reflection to realize that if the requirement
of furnishing a bond were in all circumstances an absolute bar
to the commencement of an action, the purpose and effect of
the constitutional provision and the statutes just quoted would
be defeated, and injustices may go unrectified. For example:
Assume some ever so outrageous mistreatment or abuse of a
person who is in such abject poverty that he could not post
a bond. Unless the filing fee and the bond are obviated by
his sworn oath to those facts, he would be utterly helpless to
avail himself of his right to access to the courts. It hardly need
be pointed out that this could open the way to any kind of
oppressive treatment however cruel or diabolical, without the
perpetrator being brought to account.



It is suggested that indiscriminate allowance of the filing of
such suits is contrary to the express wording of the statute and
defeats its purpose of affording protection to peace officers
against frivolous and/or vexatious lawsuits by compelling
them to come forward and defend. A pertinent rejoinder to
this is that the danger of filing meritless actions also exists as



to other kinds of lawsuits. It is the responsibility of the courts
not only to see that the purpose of the statute in protecting
police officers is served, but also to safeguard the rights of
persons who claim they have suffered injury.



The courts have the means at their command of conducting
appropriate preliminary procedures to make a determination
on these essential propositions: a) whether it is so clear
and without dispute that it can be ruled as a matter of law
that the action has no connection with or relationship to the
defendants duties as police officers; and (b) even if it does,
whether the plaintiff is in fact impecunious and unable to
furnish the bond. As to latter, it is significant that the statute
itself allows some flexibility wherein it provides that the
bond shall be “in an amount fixed by the court ....” This
would permit the court to fix the bond in accordance with
the plaintiff's circumstances, however impoverished he may
be, and yet allow him access to the court to seek justice,
as assured by Sec. 11 of Article I of our State Constitution,
quoted above.



Our conclusions are: That the statute should be so applied as
to harmonize with the ideals embodied in our Constitution
of *82  affording all persons equal justice under law, and of



access to the courts to serve that purpose; 9  that to dismiss the
plaintiff's complaint out of hand was improper; and further,
that the interests of justice require that this case be remanded
for proceedings consistent with this opinion, including a
preliminary determination as to whether the alleged wrongful
actions of defendants were related to their duties as police
officers, and if so, as to plaintiff's ability to furnish a bond,
and of what amount. No costs awarded.



HALL, C. J., and STEWART, HOWE and OAKS, JJ.,
concur.



MAUGHAN, J., did not participate herein; CROCKETT,
Retired Justice, sat.



All Citations



635 P.2d 78



Footnotes
1 See Wright v. Lee, 104 Utah 90, 138 P.2d 246 (1943).
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Zamora v. Draper, 635 P.2d 78 (1981)



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5



2 This is said in full awareness of the wording of Sec. 78-11-10 which seems to require the furnishing of the bond “before
any action may be filed against any ... officer ...” In this action, the complaint did not mention that the defendants were
peace officers, the response of the defendants first raised that issue.



3 Ellis v. Social Services Dept., etc., Utah, 615 P.2d 1250 (1980); Newcomb v. Ogden City, etc., 121 Utah 503, 243 P.2d
941 (1952).



4 Salt Lake City v. Perkins, 9 Utah 2d 317, 343 P.2d 1106 (1959); 3 Am.Jur. 383, cited in our case of Heathman v. Giles,
13 Utah 2d 368, 374 P.2d 839 (1962).



5 See Kiesel v. Dist. Ct., 96 Utah 156, 84 P.2d 782 (1938); Wright v. Lee, 101 Utah 76, 118 P.2d 132 (1941).



6 That legislature may treat a class of persons favorably for the purpose of preserving the public health, safety or welfare,
see Allen v. Intermountain Health Care, Inc., Utah, 635 P.2d 30, (1981), and authorities therein cited.



7 See Ellis v. Social Services Dept., footnote 3 above, and authorities therein cited.



8 Snyder v. Clune, 15 Utah 2d 254, 390 P.2d 915 (1964).



9 See Boddie v. Conn, 401 U.S. 371, 91 S.Ct. 780, 28 L.Ed.2d 113 (1971), holding that it was denial of equal protection of
the law to refuse impecunious divorce proceedings; but cf. Kras v. United States, 409 U.S. 434, 93 S.Ct. 631, 34 L.Ed.2d
626 (1973) excluding bankruptcy proceedings from that rule.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Return of Electronic Notification



Recipients
Ross Anderson  - Notification received on 2015-01-26 17:21:41.307.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 01-26-2015:17:21:14



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Complaint for Declaratory Judgment



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN BURVIS



BRETT OLSEN
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Return of Electronic Notification



Recipients
Ross Anderson  - Notification received on 2015-01-30 14:47:41.487.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 01-30-2015:14:46:40



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Summons on Return Summons



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN BURVIS



BRETT OLSEN
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Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 8411 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. 



Pregman, and Salt Lake City Corporation,   



 



  Defendants. 



 



 



AMENDED COMPLAINT FOR  



DECLARATORY JUDGMENT 



 



 



 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 



 



Plaintiff Sean Kendall (“Kendall”), by and through counsel, brings this action for 



declaratory judgment pursuant to UTAH CODE ANN. §78B-6-401, Rule 57 of the Utah Rules of 



Civil Procedure, and 42 U.S.C. § 1983. Specifically, Kendall seeks declaratory judgment that: (1) 



the bond requirement under UTAH CODE ANN. § 78B-3-104 does not apply in this matter; and/or 



(2) the bond requirement under § 78B-3-104 and the undertaking requirement under UTAH CODE 



ANN. § 63G-7-601 are unconstitutional. In the event the bond requirement is held to be applicable 



and the bond and undertaking requirements are held to be constitutional, facially and as applied in 
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this matter, Kendall seeks a determination by the court of the amount of the undertaking and the 



bond, as required by UTAH CODE ANN. §§ 78B-3-104 and 63G-7-601.    



Kendall alleges deprivation of rights secured by the Due Process and Equal Protection 



Clauses of the Fifth and Fourteenth Amendments to the United States Constitution; the Due 



Process Clause of Article I, § 7 of the Utah Constitution; the Uniform Operation of Laws Clause 



of Article I, § 24 of the Utah Constitution; and the Open Courts Clause of Article I, § 11 of the 



Utah Constitution. Kendall hereby complains, alleges, and asserts as follows: 



INTRODUCTION 



1. This case challenges the constitutionality of UTAH CODE ANN. §§ 63G-7-601 (the  



“Undertaking Statute”) and 78B-3-104 (the “Bond Statute”), which place an unreasonable and 



oppressive burden on people injured by wrongful acts of law enforcement officers and deprive 



people with limited financial resources access to the courts. The right of injured parties who seek 



access to the courts for violation of their rights is guaranteed by the Due Process and Equal 



Protection Clauses of the Fifth and Fourteenth Amendments to the United States Constitution, the 



Due Process Clause of Article I, § 7 of the Utah Constitution, the Open Courts Clause of Article 



I, § 11 of the Utah Constitution, and the Uniform Operation of Laws Clause of Article I, § 24 of 



the Utah Constitution. 



2. On June 18, 2014, a three year-old boy was reported missing from his home located 



at 2511 South Filmore Street, Salt Lake City (the “Filmore Street home”). Salt Lake City police 



officers Everett, Edmundson, and Pregman conducted searches of the home, but negligently failed 



to locate the missing boy.  As a result, several other Salt Lake City police officers, including 



Officer Brett Olsen (“Olsen”) and Detective Gordon Worsencroft (“Worsencroft”), were instructed 



to conduct a door-to-door area search for the boy.  
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3. Olsen and Worsencroft approached Kendall’s home during the course of the door-



to-door search, which was approximately 1/8 mile away from the Filmore Street home.  According 



to a report filed by Olsen, Worsencroft approached the front door to attempt to make contact with 



a resident of the home while Olsen made his way to the gate to Kendall’s backyard. Without 



waiting for Worsencroft to make contact, without a warrant, and without first determining whether 



a dog was present in the yard, Olsen entered and searched Kendall’s backyard. There was no 



reasonable cause to believe there was any connection between Kendall’s home or its curtilage and 



the missing child or the circumstances surrounding the supposed disappearance of the child.  



4. While unconstitutionally present in the yard, Olsen encountered Kendall’s beloved 



2 1/3-year old Weimaraner dog, Geist, who, according to Olsen’s report, was running toward him 



and barking. In response, Olsen drew his gun and fired two rounds into Geist, killing him.  



5. The missing boy was later found sleeping soundly by a lounge chair in the basement 



of the Filmore Street home.  



6. Kendall returned home, where Geist had been brutally shot and killed in his own 



backyard. He has suffered, and continues to suffer, immense emotional distress, anxiety, 



depression, trauma, anger, and loss of companionship as a result of the unnecessary and 



unreasonable killing of his best friend Geist. 



7. Kendall seeks to protect and vindicate his right to file a civil action against the 



Defendants, whose egregious actions caused him to suffer the death of his best friend and pet.  In 



addition to the federal claims Kendall will assert, he also seeks to vindicate his rights under Utah 



state constitutional and common law. (The Amended Notice of Claim, a statutory condition 



precedent to filing the lawsuit, is attached hereto as Exhibit “A.”  The spelling in the Amended 



Notice of Claim of Purvis’s last name as “Burvis” was a result of misinformation provided by an 



00044











 
 



4 



agent for SLCC.  Legal counsel for SLCC has agreed that “Burvis” should be read as “Purvis” and 



that no amendment of the Amended Notice of Claim shall be necessary.) However, his access to 



justice and to the courts may be prevented by discriminatory and oppressive statutory requirements 



under the Undertaking Statute and the Bond Statute. Kendall seeks declaratory judgment that the 



challenged laws are invalid, and reasonable attorneys’ fees under 42 U.S.C. § 1988 and under state 



law. 



JURISDICTION AND VENUE 



8. This Court has jurisdiction over this matter pursuant to UTAH CODE ANN. §§ 78A-



5-102(1) and 78B-6-401(1). 



9. Venue is proper in this Court pursuant to UTAH CODE ANN. § 78B-3-307 because 



Kendall is a resident of Salt Lake County, Utah, because the police officer Defendants, at all times 



relevant to this action, were officers of Salt Lake City acting in their official capacities, and because 



the incidents giving rise to this action occurred within Salt Lake County, Utah. 



PARTIES 



10. Plaintiff Kendall is and was at all material times a resident of Salt Lake City, Salt 



Lake County, Utah, and over eighteen years of age. 



11. Defendant Salt Lake City Corporation (“SLCC”) was and is a municipality, 



organized and existing under and by virtue of the laws of the State of Utah.  



12. The Salt Lake City Police Department (“SLCPD”), located in Salt Lake County, 



Utah, is a department of SLCC. At all times herein mentioned, SLCPD was supervised, controlled, 



and staffed by Defendant SLCC, its officers, agents, and employees. 



13. Defendant SLCC is responsible for appointing, training, supervising, disciplining, 



and removing Salt Lake City police officers, and for investigating complaints and/or charges 
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against Defendant officers Brett Olsen (“Olsen”), Brian Purvis (“Purvis”), Joseph Allen (“Allen”), 



Tom Edmundson (“Edmundson”), and George S. Pregman (“Pregman”). 



14. Salt Lake City police officer Defendants Olsen, Purvis, Allen, Edmundson and 



Pregman were, at all times relevant to this action, officers of SLCPD and acted under color of state 



law. Said police officer defendants acted in such capacity as the agents, servants, and employees 



of Defendant SLCC.  



GENERAL FACTUAL ALLEGATIONS 



THE CHALLENGED LAWS 



15. The Undertaking Statute requires any person filing a cause of action against a 



governmental entity to contemporaneously file an undertaking in an amount fixed by the court that 



is at least $300, “conditioned upon payment by the plaintiff of taxable costs incurred by the 



governmental entity in the action if the plaintiff fails to prosecute the action or fails to recover 



judgment.”  UTAH CODE ANN. § 63G-7-601 



16. The Bond Statute requires a person filing an action against a law enforcement 



officer to post a bond before the action is filed, in an amount determined by the court, to cover all 



estimated costs and attorneys’ fees the officer is likely to incur in defending the action. UTAH CODE 



ANN. § 78B-3-104.  



17. Neither statute provides guidance as to how the court is to determine the amount of 



the undertaking required by the Undertaking Statute, or the amount of the bond required by the 



Bond Statute. The Undertaking Statute requires that the undertaking be filed “[a]t the time the 



action is filed.” The Bond Statute prevents the filing of “an action against a law enforcement officer 



… unless the [plaintiff] has posted a bond in an amount determined by the court.” (Emphasis 
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added). Neither statute provides any guidance as to how a plaintiff may obtain a determination of 



the amounts prior to filing the complaint. 



18. Pursuant to UTAH CODE ANN. § 63G-7-902(1), SLCC is required to defend Olsen, 



Purvis, Allen, Edmundson and Pregman, against the claims Kendall will assert in his lawsuit. 



DECLARATORY RELIEF ALLEGATIONS 



19. Kendall’s financial situation is such that he cannot afford to file an undertaking of 



an amount much more than $300 or to post a bond in an amount sufficient to cover costs and 



attorneys’ fees any or all defendant police officers may incur in defending the action.  



20. Kendall has a significant amount of debt, and his expenses amount to almost all of 



his net income.  



21. Kendall owns minimal assets and he cannot provide adequate collateral to secure a 



bond in an amount sufficient to cover all costs and attorneys’ fees any or all defendant police 



officers may incur in defending the action.  



22. The Undertaking Statute and Bond Statute place an unreasonable and 



discriminatory burden on Kendall and, at the same time, protect a small and specific class of 



people. If upheld, the Bond Statute would completely deny Kendall of his right to access the courts 



and to seek justice for the injuries he sustained from the unlawful and unconscionable killing of 



Geist. If the Bond Statute is deemed constitutionally valid and applicable to this matter, access to 



money alone would determine whether Kendall gets into court at all. Under the circumstances, he 



would be denied access to the courts. The same will be true under the Undertaking Statute if much 



more than the minimum $300 undertaking is required to be paid. 



23. Kendall contends that, both on their face and as applied to him, the Undertaking 



Statute and the Bond Statute violate the Due Process and Equal Protection Clauses of the Fifth and 
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Fourteenth Amendments to the United States Constitution; the Due Process Clause of Article I, §7 



of the Utah Constitution; the Open Courts Clause of Article I, § 11 of the Utah Constitution; and 



the Uniform Operation of Laws Clause of Article I, § 24 of the Utah Constitution.  



24. In the event the Bond Statute is found to apply in the present circumstances and 



that the Undertaking Statute and Bond Statute are held to be constitutional, Kendall requests a 



determination as to the amount of the undertaking and the amount of the bond that must be filed 



pursuant to the statutes.  



25. Accordingly, declaratory relief pursuant to UTAH CODE ANN. §78B-6-401 and Rule 



57 of the Utah Rules of Civil Procedure is appropriate.   



FIRST CLAIM FOR RELIEF 



 



 (For Declaratory Judgment – The Bond Statute is Inapplicable) 



26. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 



27. In order to file an action against a “law enforcement officer”, the Bond Statute 



requires a person to first post a bond in an amount that “shall cover all estimated costs and attorney 



fees an officer may be expected to incur in defending the action.” (Emphasis added). 



28. The Utah Governmental Immunity Act includes a provision requiring governmental 



entities to defend actions brought against governmental employees: 



[A] governmental entity shall defend any action brought against its employee 



arising from an act or omission occurring: (a) during the performance of the 



employee's duties; (b) within the scope of the employee's employment; or (c) 



under color of authority. 



 



UTAH CODE ANN. § 63G-7-902(1). 
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29. At all times relevant to this action, Salt Lake City police officer Defendants Olsen, 



Purvis, Allen, Edmundson and Pregman were employees of SLCPD. 



30. The acts that led to the unlawful search of Kendall’s property, and the death of 



Geist, occurred during the performance of Olsen, Purvis, Allen, Edmundson, and Pregman’s duties 



as police officers in conducting a search for the reportedly missing child.  



31. The acts that led to the unlawful search of Kendall’s property and the death of Geist 



occurred under the color of police authority. 



32. SLCC will defend police officer Defendants Olsen, Purvis, Allen, Edmundson and 



Pregman, as employees of a governmental entity, against the claims arising from the unlawful 



search of Kendall’s property and the killing of Geist.   



33. SLCC, rather than the defendant police officers, will incur all estimated costs and 



attorneys’ fees in defending the action.  



34. Therefore, Kendall is entitled to the entry of a declaratory judgment, declaring that 



the bond requirement under UTAH CODE ANN. § 78B-3-104 is inapplicable in this action because 



no “officer” “may be expected” to incur any “costs or attorney fees” “in defending the action,” 



within the meaning of UTAH CODE ANN. § 78B-3-104(2). 



SECOND CLAIM FOR RELIEF 



 



 (For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 



Open Courts Clause of the Utah Constitution) 



 



A. The Bond Statute Violates the Open Courts Clause of the Utah Constitution 



 



35. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 
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36. The Bond Statute requires that a person bringing an action against a law 



enforcement officer must first post a bond in an amount determined by the court to cover all 



estimated costs and attorney fees the officer may incur. The bond must be posted before the case 



may proceed. UTAH CODE ANN. § 78B-3-104 states: 



(1) A person may not file an action against a law enforcement officer acting 



within the scope of the officer's official duties unless the person has posted a 



bond in an amount determined by the court. 



(2) The bond shall cover all estimated costs and attorney fees the officer may 



be expected to incur in defending the action, in the event the officer prevails. 



(3) The prevailing party shall recover from the losing party all costs and 



attorney fees allowed by the court. 



(4) In the event the plaintiff prevails, the official bond of the officer shall be 



liable for the plaintiff's costs and attorney fees. 



 



UTAH CODE ANN. § 78B-3-104.  



37. This Bond Statute is oppressive and acts as an insurmountable obstacle to justice 



through access to the courts, in violation of Article I, § 11, of the Utah Constitution, known as the 



Open Courts Clause.  



38. The Bond Statute denies people with limited financial resources access to the courts 



and functions as an unconstitutional denial of a legal remedy. The Bond Statute does not provide 



for an effective alternative remedy.  



39. Kendall is unable to bring his case in this matter because he is unable to post the 



required bond under § 78B-3-104, which must, under the terms of the Bond Statute, be filed before 



filing suit against a police officer.  



40. Because the bond requirement denies Kendall’s legal remedy under Utah State 



constitutional or common law for harm caused by the Defendants in this case, the Bond Statute 



violates the Open Courts Clause of the Utah Constitution. 
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41. The Bond Statute is an arbitrary and unreasonable measure for achieving any 



legitimate governmental objective because it prevents, or at least unconstitutionally burdens, only 



those plaintiffs seeking justice for wrongdoing by law enforcement officers from filing lawsuits. 



B. The Undertaking Statute Violates the Open Courts Clause of the Utah Constitution 



 



42. Like the Bond Statute, the mandatory undertaking requirement in § 63G-7-601 



violates the Open Courts Clause of the Utah Constitution, Article I, § 11. 



43. The Undertaking Statute denies persons with limited financial resources access to 



the courts and functions as an unconstitutional denial of a legal remedy. 



44. Kendall is unable to bring his case in this matter if an undertaking of much more 



than $300 is required. Under such circumstances, he would be unable to furnish the required 



undertaking under § 63G-7-601, which must, under the terms of the Undertaking Statute, be filed 



at the time of filing suit against a governmental entity.  



45. The Undertaking Statute violates the Open Courts Clause of the Utah Constitution, 



Article I, § 11, because it does not provide an effective alternative remedy. The statute only 



provides that that “the plaintiff shall file an undertaking in a sum fixed by the court that is…not 



less than $300.” UTAH CODE ANN. § 63G-7-601. The Undertaking Statute serves to deny a person’s 



legal remedy for harm if he or she is financially unable to afford the undertaking amount. 



46. The Undertaking Statute is an arbitrary and unreasonable measure for achieving its 



objective because it prevents, or at least unconstitutionally burdens, only those people who are too 



poor to furnish the undertaking, and only those seeking recovery against a governmental entity, 



from filing lawsuits. 
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THIRD CLAIM FOR RELIEF 



 



(For Declaratory Judgment – the Bond Statute and the Undertaking Statute Violate Due 



Process Under the Fifth and Fourteenth Amendments to the U.S. Constitution and the Due 



Process Clause of Article I, § 7 of the Utah Constitution) 



 



A. The Bond Statute Violates the Due Process Clauses of the Fifth and Fourteenth 



Amendments to the U.S. Constitution and Article I, § 7 of the Utah Constitution 



 



47. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 



48. The Bond Statute violates the Due Process Clauses of the United States 



Constitution and the Utah Constitution because: (1) it violates substantive due process by denying 



people suing police officers the fundamental right of access to justice through the courts without 



unreasonable, burdensome, and discriminatory governmental interference; (2) it violates 



procedural due process by arbitrarily depriving people suing police officers of a fair and equitable 



adjudicative process; and (3) it is vague and procedurally incomprehensible insofar as it fails to 



provide any reasonable guidelines for courts to follow in determining the bond amount.  Courts 



could not reasonably know, without gross speculation before the action is even commenced, the 



approximate amount of attorney fees an officer may incur in defending an action, and, therefore, 



the Bond Statute calls for arbitrary and discriminatory application. The Bond Statute unreasonably 



prevents, or at least unconstitutionally burdens, only those people seeking justice against law 



enforcement officers. Also, access to the courts by those claiming wrongful injury by law 



enforcement officers hinges on the financial capacity of the claimants to meet the bond 



requirement.  



49. The Bond Statute is both arbitrary and discriminatory. The bond requirement 



arbitrarily denies a person the right to obtain justice solely based on his or her ability to post a 
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bond in an amount sufficient to cover all anticipated costs and attorneys’ fees. The bond 



requirement denies people the right to be heard on the basis of their financial status.  



50.  The Bond Statute therefore violates the Due Process Clauses of the Fifth and 



Fourteenth Amendments to the U.S Constitution, and the Due Process Clause of Article I, § 7 of 



the Utah Constitution.  



B. The Undertaking Statute Violates the Due Process Clauses of the Fifth and 



Fourteenth Amendments to the U.S. Constitution and Article I, § 7 of the Utah 



Constitution 



 



51. The Undertaking Statute violates the Due Process Clauses of the United States 



Constitution and the Utah Constitution because: (1) it violates substantive due process by denying 



people suing governmental entities the fundamental right of access to justice through the courts 



without unreasonable, burdensome, and discriminatory governmental interference; (2) it violates 



procedural due process by denying people suing governmental entities a fair and equitable 



adjudicative; and (3) it is vague and procedurally incomprehensible insofar as it fails to provide 



any reasonable guidelines for courts to follow in determining the undertaking amount.  The 



Undertaking Statute unreasonably prevents, or at least unconstitutionally burdens, only those 



people seeking justice against a governmental entity. Also, access to the courts by those claiming 



wrongful injury by a governmental entity hinges on the financial capacity of the claimants to meet 



the undertaking requirement. 



52. The Undertaking Statute is both arbitrary and discriminatory. The undertaking 



requirement arbitrarily denies a plaintiff the right to be heard solely based on his or her inability 



to post an undertaking in an amount sufficient to cover all anticipated costs and attorneys’ fees. 



The Undertaking Statute discriminates against people solely on the basis of their financial status.  
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53. The Undertaking Statute therefore violates the Due Process Clauses of the Fifth and 



Fourteenth Amendments to the U.S Constitution and the Due Process Clause of Article I, § 7 of 



the Utah Constitution. 



FOURTH CLAIM FOR RELIEF 



 



(For Declaratory Judgment – the Bond Statute and the Undertaking Statute Violate the 



Equal Protection Clause of the U.S. Constitution and the Uniform Operation of Laws 



Clause of the Utah Constitution) 



 



A. The Bond Statute Violates the Equal Protection Clause of the Fourteenth 



Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause 



of the Utah Constitution in Article I, § 24 



 



54. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 



55. The Bond Statute violates the Equal Protection Clause of the Fourteenth 



Amendment to the United States Constitution and the Uniform Operation of Laws Clause of the 



Utah Constitution. Article I, § 24 of the Utah Constitution states, in part: “[a]ll laws of a general 



nature shall have uniform operation.”  



56. The Bond Statute violates these clauses because it impermissibly creates two 



different classes of victims who have suffered harm as a result of the misconduct of others: (1) 



those who seek, but are prevented from pursuing, justice because of the wrongful acts of law 



enforcement officers, and (2) all others who can pursue justice against everyone other than law 



enforcement officers in the courts without the burden of the bond requirement. As a result of this 



classification, a discriminatory, prohibitive burden is placed on a person seeking to sue a police 



officer, who must post a bond covering all costs and fees before commencing a lawsuit. This 



classification violates the Equal Protection Clause of the United States Constitution and the 



Uniform Operation of Laws Clause of the Utah Constitution.  
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57. There is no reasonable justification for the disparate treatment between people who 



seek to sue police officers and plaintiffs suing other people or entities.  



58. The Bond Statute further violates these clauses because it impermissibly creates 



two different classes of victims who have suffered harm as a result of the misconduct of law 



enforcement officers: (1) those who can afford to pay the bond requirement, and (2) those who 



cannot. There is no reasonable justification for the disparate treatment between people who can 



afford to pay the bond requirement and people who cannot. Victims seeking relief from police 



officers for harm caused by their wrongful conduct are denied equal protection and the uniform 



operation of the laws. 



B. The Undertaking Statute Violates the Equal Protection Clause of the Fourteenth 



Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause 



of the Utah Constitution in Article I, § 24 



 



59. The Undertaking Statute violates the Equal Protection Clause of the Fourteenth 



Amendment to the United States Constitution and the Uniform Operation of Laws Clause of the 



Utah Constitution.  



60. The Undertaking Statute violates these clauses because it impermissibly creates two 



different classes of victims who have suffered harm as a result of the misconduct of others: (1) 



those who seek, but are prevented from pursuing, justice because of the wrongful acts of 



governmental entities, and (2) all others who can pursue justice against everyone other than 



governmental entities in the courts without the burden of the undertaking requirement. As a result 



of this classification, a discriminatory, prohibitive burden is placed on a person seeking to sue a 



governmental entity, who must file an undertaking, conditioned upon payment of costs by the 



plaintiff in the event plaintiff fails to prosecute the action or to recover judgment, before 



commencing a lawsuit. This classification violates the Equal Protection Clause of the Fourteenth 
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Amendment to the United States Constitution and the Uniform Operation of Laws Clause of the 



Utah Constitution.  



61. There is no reasonable justification for the disparate treatment between people who 



seek to sue governmental entities and plaintiffs suing other people or entities.  



62. The Undertaking Statute further violates these clauses because it impermissibly 



creates two different classes of victims who have suffered harm as a result of the misconduct of 



governmental entities: (1) those who can afford to pay the undertaking requirement, and (2) those 



who cannot. There is no reasonable justification for the disparate treatment between people who 



can afford to pay the undertaking requirement and people who cannot. Victims seeking relief from 



governmental entities for harm caused by the wrongful conduct of their employees are denied 



equal protection and the uniform operation of the laws. 



FIFTH CLAIM FOR RELIEF 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute are 



Unconstitutional as Applied in This Case) 



 



A. The Bond Statute is Unconstitutional as Applied 



 



63. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 



64. The Bond Statute is unconstitutional as applied to Kendall in this case. Kendall is 



financially unable to post the required bond.  



65. The Bond Statute unconstitutionally restricts Kendall’s access to the courts as 



guaranteed by the Utah Constitution in Article I, § 11. 



66. The Bond Statute violates Kendall’s substantive and procedural due process rights 



guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution and the Due 
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Process Clause of Article I, § 7 of the Utah Constitution. The Bond Statute arbitrarily and 



discriminatorily prevents Kendall from bringing his case in court simply due to his financial status. 



The Bond Statute is vague, calls for gross speculation by this Court, and does not provide this 



Court with reasonable guidelines to follow in determining the bond amount in Kendall’s case. 



67. The Bond Statute violates Kendall’s rights secured by the Equal Protection Clause 



of the Fourteenth Amendment to the United States Constitution and the Uniform Operation of 



Laws Clause of Article I, § 24 of the Utah Constitution because it places an undue burden on his 



ability to file an action against the Defendants, a burden that is based solely on his financial status. 



Also, that burden is imposed upon Kendall only because he seeks to recover from law enforcement 



officers for damages he has sustained as a result of their unlawful conduct. That burden is not 



imposed upon any others who suffer injury from the unlawful conduct of any other people or 



entities.  



B. The Undertaking Statute is Unconstitutional as Applied 



 



68. The Undertaking Statute is unconstitutional as applied to Kendall in this case, 



particularly if it is fixed in an amount much more than $300. 



69. The Undertaking Statute unconstitutionally restricts Kendall’s access to the courts 



as guaranteed by the Utah Constitution in Article I, § 11. 



70. The Undertaking Statute violates Kendall’s substantive and procedural due process 



rights guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution and 



the Due Process Clause of Article I, § 7 of the Utah Constitution. The Undertaking Statute 



arbitrarily and discriminatorily prevents Kendall from bringing his case in court simply due to his 



financial status. The Undertaking Statute is vague, calls for gross speculation by this Court, and 
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does not provide this Court with reasonable guidelines to follow in determining the undertaking 



amount in Kendall’s case.  



71. The Undertaking Statute violates Kendall’s rights secured by the Equal Protection 



Clause of the Fourteenth Amendment to the United States Constitution and the Uniform Operation 



of Laws Clause of Article I, § 24 of the Utah Constitution because it places an undue burden on 



his ability to file an action against the Defendants, a burden that is based solely on his financial 



status. Also, that burden is imposed upon Kendall only because he seeks to recover from a 



governmental entity for damages he has sustained as a result of its unlawful conduct. That burden 



is not imposed upon any others who suffer injury from the unlawful conduct of any other people 



or entities. 



SIXTH CLAIM FOR RELIEF 



(For Declaratory Judgment – For a Determination of the Bond Amount and a 



Determination of the Undertaking Amount in the Event the Statutes Apply to This Case 



and Are Deemed to Be Constitutional) 



 



A. Determination of the Bond Statute Amount in This Case 



 



72. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 



73. In the event the Bond Statute is found to apply to Kendall in this case, and is held 



to be constitutional, Kendall requests a determination by the court of the amount required by the 



Bond Statute. 
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B. Determination of the Undertaking Statute Amount in This Case 



74. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 



75. In the event the Undertaking Statute is found to apply to Kendall in this case, and 



is held to be constitutional, Kendall requests a determination by the court of the amount required 



by the Undertaking Statute. 



PRAYER FOR RELIEF 



 WHEREFORE, Plaintiff respectfully requests the Court to enter judgment as follows: 



(1) To enter a declaratory judgment that UTAH CODE ANN. § 78B-3-104 is inapplicable 



to this matter; 



(2) To enter a declaratory judgment that UTAH CODE ANN. § 78B-3-104 and § 63G-7-



601, facially and as applied to Kendall, violate the Due Process Clauses of the Fifth and Fourteenth 



Amendments to the United States Constitution and Article I, § 7 of the Utah Constitution, and 42 



U.S.C. § 1983; 



(3) To enter a declaratory judgment that UTAH CODE ANN. § 78B-3-104 and § 63G-7-



601, facially and as applied to Kendall, violate the Equal Protection Clause of the Fourteenth 



Amendment to the United States Constitution and the Uniform Operation of Laws Clause of Utah 



Constitution in Article I, § 24; 



(4) To enter a declaratory judgment that UTAH CODE ANN. § 78B-3-104 and § 63G-7-



601, facially and as applied to Kendall, violate the Open Courts Clause of the Utah Constitution; 



(5) In the event that UTAH CODE ANN. § 78B-3-104 is found to apply to Kendall in 



this case, and is held to be constitutional both facially and as applied, to enter an order 



determining the amount required by the statute. 
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(6) In the event that UTAH CODE ANN. § 63G-7-601 is found to apply to Kendall in this 



case, and is held to be constitutional both facially and as applied, to enter an order determining the 



amount required by the statute. 



(7) For reasonable attorneys’ fees as provided by 42 U.S.C. § 1988 and by Utah law; 



(8) For such other and further relief as the Court deems just and appropriate. 



DATED this 5th day of February, 2015. 



WINDER & COUNSEL, P.C. 



 



          By:      /s/ Ross C. Anderson    



Ross C. Anderson 



         Attorney for Plaintiff 
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Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 8411 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. Pregman, 



and Salt Lake City Corporation,   



 



  Defendants. 



 



EXHIBIT “A” TO 



AMENDED COMPLAINT FOR  



DECLARATORY JUDGMENT 



 



 



 



 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 
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NOTICE OF ELECTRONIC FILING [NEF]
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BRETT OLSEN



00103











Return of Electronic Notification



Recipients
Ross Anderson  - Notification received on 2015-02-26 15:55:26.09.



00104











****** IMPORTANT NOTICE - READ THIS INFORMATION *****
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Judge:
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KEITH KELLY
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NOTICE OF ELECTRONIC FILING [NEF]
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Official File Stamp: 02-26-2015:16:05:09
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Judge:



KEITH KELLY



Official File Stamp: 02-26-2015:16:08:56



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Acceptance of Service of Process



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN PURVIS



BRETT OLSEN
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorney for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmunson, 
George S. Pregman, and Salt Lake City Corporation 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



ANSWER 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, George 



Pregman and Salt Lake City Corporation (collectively the “City Defendants”), by and through 



their attorney of record, hereby answer Plaintiff’s Complaint and respond to the allegations set 



forth as follows: 



INTRODUCTION 



1. Paragraph 1 states legal conclusions to which no response is required.  To the 



extent paragraph 1 states anything more than legal conclusions, the City Defendants deny those 
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allegations.1 



2. The City Defendants admit that on June 18, 2014, a three year old boy was 



reported missing from his home located at 2511 Filmore Street, Salt Lake City, Utah.  The City 



Defendants also admit that Officers Everett, Edmunson and Pregman conducted a search of the 



home at 2511 Filmore Street, Salt Lake City, Utah, looking for the boy.  The City Defendants 



deny the balance of the allegations set forth in paragraph 2. 



3. The City Defendants admit Officers Olsen and Worsencroft approached 



Plaintiff’s home during the course of a door to door search for the missing boy.  The City 



Defendants also admit Officer Worsencroft approached the front door while Officer Olsen 



approached the north gate to Plaintiff’s back yard.  The City Defendants deny the balance of the 



allegations of paragraph 3. 



4. The City Defendants admit that Officer Olsen, to prevent serious bodily injury to 



himself, drew his service weapon and fired twice at Plaintiff’s dog.  The City Defendants also 



admit that Plaintiff’s dog was killed.  The City Defendants deny the balance of the allegations of 



paragraph 4. 



5. The City Defendants admit that the missing boy was later found sleeping under a 



box or in the box by a lounge chair in the basement of the Filmore Street home.  To the extent 



paragraph 5 alleges anything further, the City Defendants deny those allegations. 



6. The City Defendants deny the allegations of paragraph 6. 



7. The City Defendants are without knowledge or information sufficient to form a 



                                                 
1  The unnumbered introductory paragraph of the Complaint also contains numerous statements and legal 



conclusions to which no response is required.  To the extent that paragraph contains anything more than statements 
or legal conclusions to which no response is required, the City Defendants deny those allegations. 
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belief as to the truth of the allegations regarding the rights Plaintiff states he seeks to protect and, 



therefore, deny those allegations.  The City Defendants deny the balance of the allegations set 



forth in paragraph 7. 



JURISDICTION AND VENUE 



8. Paragraph 8 states a legal conclusion to which no response is required. 



9. Paragraph 9 states a legal conclusion to which no response is required. 



PARTIES 



10. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 10 and, therefore, deny the 



allegations of that paragraph. 



11. The City Defendants admit that Salt Lake City Corporation is a municipality duly 



organized and existing under the laws of the state of Utah.  To the extent paragraph 11 alleges 



anything further, the City Defendants deny those allegations. 



12. The City Defendants admit Salt Lake City Police Department is located in Salt 



Lake County and is a department of Salt Lake City Corporation.  To the extent paragraph 12 



alleges anything further, the City Defendants deny those allegations. 



13. Paragraph 13 states legal conclusions to which no response is required. 



14. The City Defendants admit that Officers Olsen, Burvis, Allen, Edmunson and 



Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 



Department on June 18, 2014.  The balance of Paragraph 14 states legal conclusions to which no 



response is required. 
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GENERAL FACTUAL ALLEGATIONS 
The Challenged Laws 



 
15. The City Defendants deny the allegations of paragraph 15 on the grounds Utah 



Code § 63G-7-601 speaks for its self. 



16. The City Defendants deny the allegations of paragraph 16 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



17. The City Defendants deny the allegations of paragraph 17 on the grounds Utah 



Code §§ 63G-7-601 and 78B-3-104 speak for themselves. 



18. Paragraph 18 states a legal conclusion to which no response is required. 



DECLARATORY RELIEF ALLEGATIONS 



19. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 19 and, therefore, deny the 



allegations of that paragraph. 



20. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 20 and, therefore, deny the 



allegations of that paragraph. 



21. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 21 and, therefore, deny the 



allegations of that paragraph. 



22. The City Defendants deny the allegations of paragraph 22. 



23. Paragraph 23 states legal conclusions to which no response is required.  To the 



extent paragraph 23 alleges anything more than legal conclusions, the City Defendants deny 



those allegations. 
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24. Paragraph 24 contains a statement to which no response is required. 



25. Paragraph 25 states a legal conclusion to which no response is required. 



FIRST CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute in Inapplicable) 



 
26. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



27. The City Defendants deny the allegations of paragraph 27 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



28. The City Defendants deny the allegations of paragraph 28 on the grounds Utah 



Code § 63G-7-902(1) speaks for itself. 



29. The City Defendants admit that Officers Olsen, Burvis, Allen, Edmunson and 



Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 



Department on June 18, 2014.  To the extent paragraph 29 alleges anything further, the City 



Defendants deny those allegations. 



30. Paragraph 30 states legal conclusions to which no response is required.  To the 



extent paragraph 30 alleges anything further, the City Defendants deny those allegations. 



31. Paragraph 31 states legal conclusions to which no response is required.  To the 



extent paragraph 31 alleges anything further, the City Defendants deny those allegations. 



32. The City Defendants admit that Salt Lake City Corporation will defend Officers 



Olsen, Burvis, Allen, Edmunson and Pregman against actions they took in the course and scope 



of their employment.  To the extent paragraph 32 alleges anything further, the City Defendants 



deny those allegations. 



33. The City Defendants are without knowledge or information sufficient to form a 
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belief as to the truth of the allegations set forth in paragraph 33 and, therefore, deny the 



allegations of that paragraph. 



34. The City Defendants deny the allegations of paragraph 34. 



SECOND CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 



Open Courts Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Open Courts Clause of the Utah Constitution 



 
35. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



36. The City Defendants deny the allegations of paragraph 36 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



37. The City Defendants deny the allegations of paragraph 37. 



38. The City Defendants deny the allegations of paragraph 38. 



39. The City Defendants admit that the bond required by Utah Code § 78B-3-104 



must be filed before filing suit against a police officer.  The City Defendants either deny or are 



without knowledge or information sufficient to form a belief as to the truth of the balance of the 



allegations set forth in paragraph 39 and, therefore, deny those allegations. 



40. Paragraph 40 states legal conclusions to which no response is required.  To the 



extent paragraph 40 states anything more than a legal conclusion, the City Defendants deny those 



allegations. 



41. Paragraph 41 states legal conclusions to which no response is required.  To the 



extent paragraph 41 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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B. The Undertaking Statute Violated the Open Courts Clause of the Utah Constitution 



42. Paragraph 42 states legal conclusions to which no response is required.  To the 



extent paragraph 42 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



43. Paragraph 43 states legal conclusions to which no response is required.  To the 



extent paragraph 43 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



44. The City Defendants admit the undertaking under Utah Code § 63G-7-601 must 



be filed at the time of filing a suit against a government entity.  The City Defendants are without 



knowledge or information sufficient to form a belief as to the truth of the allegations set forth in 



the balance of the allegations of paragraph 44 and, therefore, deny those allegations. 



45. Paragraph 45 states legal conclusions to which no response is required.  To the 



extent paragraph 45 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



46. Paragraph 46 states legal conclusions to which no response is required.  To the 



extent paragraph 46 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



THIRD CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate Due 



Process Under the Fifth and Fourteenth Amendments to the U.S. Constitution and the Due 
Process Clause of Article I, § 7 of the Utah Constitution) 



 
A. The Bond Statute Violates the Due Process Clauses of the Fifth and Fourteenth 



Amendments to the U.S. Constitution and Article I, § 7 of the Utah Constitution. 
 
47. The City Defendants incorporate by reference their responses to the allegations 
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set forth in all preceding paragraphs as if fully set forth herein. 



48. Paragraph 48 states legal conclusions to which no response is required.  To the 



extent paragraph 48 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



49. Paragraph 49 states legal conclusions to which no response is required.  To the 



extent paragraph 49 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



50. Paragraph 50 states legal conclusions to which no response is required.  To the 



extent paragraph 50 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking Statute Violates the Due Process Clause of the Fifth and 
Fourteenth Amendments to the U.S. Constitution and Article I, § 7 of the Utah 
Constitution. 
 
51. Paragraph 51 states legal conclusions to which no response is required.  To the 



extent paragraph 51 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



52. Paragraph 52 states legal conclusions to which no response is required.  To the 



extent paragraph 52 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



53. Paragraph 53 states legal conclusions to which no response is required.  To the 



extent paragraph 53 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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FOURTH CAUSE OF ACTION 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 
Equal Protection Clause of the U.S. Constitution and the Uniform Operation of Laws 



Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Equal Protection Clause of the Fourteenth 



Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
54. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



55. The City Defendants deny the second sentence of paragraph 55 on the grounds 



that Article I, § 24 of the Utah Constitution speaks for itself.  The balance of the allegations of 



paragraph 55 state legal conclusions to which no response is required.  To the extent paragraph 



55 alleges anything further, the City Defendants deny those allegations. 



56. Paragraph 56 states legal conclusions to which no response is required.  To the 



extent paragraph 56 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



57. Paragraph 57 states legal conclusions to which no response is required.  To the 



extent paragraph 57 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



58. Paragraph 58 states legal conclusions to which no response is required.  To the 



extent paragraph 58 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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B. The Undertaking Statute Violates the Equal Protection Clause of the Fourteenth 
Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
59. Paragraph 59 states legal conclusions to which no response is required.  To the 



extent paragraph 59 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



60. Paragraph 60 states legal conclusions to which no response is required.  To the 



extent paragraph 60 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



61. Paragraph 61 states legal conclusions to which no response is required.  To the 



extent paragraph 61 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



62. Paragraph 62 states legal conclusions to which no response is required.  To the 



extent paragraph 62 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



 
FIFTH CAUSE OF ACTION 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute are 
Unconstitutional as Applied in this Case) 



 
A. The Bond Statute is Unconstitutional as Applied 



63. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



64. The City Defendants are either without knowledge or information sufficient to 



form a belief as to the truth of the allegation regarding Plaintiff’s financial ability to post the 



required bond, and, therefore, deny that allegation.  The balance of the allegations of paragraph 
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64 state legal conclusions to which no response is required.  To the extent paragraph 64 states 



anything more, the City Defendants deny those allegations. 



65. Paragraph 65 states legal conclusions to which no response is required.  To the 



extent paragraph 65 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



66. Paragraph 66 states legal conclusions to which no response is required.  To the 



extent paragraph 66 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



67. Paragraph 67 states legal conclusions to which no response is required.  To the 



extent paragraph 67 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking is Unconstitutional as Applied 



68. Paragraph 68 states legal conclusions to which no response is required.  To the 



extent paragraph 68 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



69. Paragraph 69 states legal conclusions to which no response is required.  To the 



extent paragraph 69 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



70. Paragraph 70 states legal conclusions to which no response is required.  To the 



extent paragraph 70 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



71. Paragraph 71 states legal conclusions to which no response is required.  To the 
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extent paragraph 71 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



SIXTH CAUSE OF ACTION 
(For Declaratory Judgment – For a Determination of the Bond Amount and a 



Determination of the Undertaking Amount in the Event the Statutes Apply to this Case and 
are Deemed to be Constitutional) 



 
A. Determination of the Bond Statute Amount in this Case. 



 
72. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



73. Paragraph 73 contains a statement to which no response is required. 



B. Determination of the Undertaking Statute Amount in this Case 



74. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



75. Paragraph 75 contains a statement to which no response is required. 



FIRST AFFIRMATIVE DEFENSE 



The Complaint fails to state a claim upon which relief can be granted. 



SECOND AFFIRMATIVE DEFENSE 



Plaintiff’s claim that Utah Code § 63G-7-601 is unconstitutional as applied fails because 



Plaintiff has not shown he is impecunious and unable to furnish the undertaking required by that 



statute. 



THIRD AFFIRMATIVE DEFENSE 



Plaintiff’s claim that Utah Code § 78B-3-104 is unconstitutional as applied fails because 



Plaintiff has not shown he is impecunious and unable to furnish the bond required by that statute. 
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PRAYER FOR RELIEF 



 Wherefore, the City Defendants pray the Plaintiff’s Complaint be dismissed with 



prejudice and the City Defendants be awarded reasonable attorney fees and costs incurred in this 



matter as allowed by law, and for such other and further relief the Court deems just and proper. 



DATED this 27th day of February, 2015. 



 
              



Attorney for Defendants Brett Olsen, Lt. 
Brian Purvis, Joseph Allen Everett, Tom 
Edmunson, George S. Pregman, and Salt 
Lake City Corporation 
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 27th day of February, 2015, a true and correct copy of 
ANSWER was served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
        /s/ Heidi Medrano  
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3RD DISTRICT COURT - SALT LAKE
SALT LAKE  COUNTY, STATE OF UTAH



SEAN KENDALL,
    
:



Plaintiff :



vs.



:
:
:
:
:



NOTICE OF EVENT DUE DATES



BRETT OLSEN,
:
: Case No: 150900558 MI



Defendant : Discovery Tier: 2
: Judge: KEITH KELLY



To Counsel and Parties:
The district court case management system has automatically generated this notice, calculating the
dates set forth below under Utah Rule of Civil Procedure 26.  These dates will constitute the
schedule for disclosures, fact discovery, expert discovery, ADR and readiness for trial.  This
schedule does not govern extraordinary discovery.



Based on the date the defendant's answer was filed, the following event due dates apply in this
case.  If any date is a Saturday, Sunday or legal holiday, the due date is the following business day.



Date Answer filed: 27-Feb-15
* Plaintiff's initial disclosures due: 13-Mar-15 (Date answer filed plus 14 days)



* Defendant's initial disclosures due: 10-Apr-15 (Date answer filed plus 42 days)



* Fact discovery completed: 07-Oct-15
(Date defendant's disclosures due plus 120, 180,
or 210 days, depending on the discovery tier.)



* Expert discovery completed: 10-Feb-16 (Date fact discovery completed plus 126 days)



* ADR completed (unless exempt): 10-Feb-16 (Date expert discovery completed)



* Certificate of Readiness for Trial due: 10-Feb-16 (Date expert discovery completed)



The parties shall promptly notify the Court of any settlements or stipulations.  Self Help Resources
are available at www.utcourts.gov.



CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the following people for case 150900558
by the method and on the date specified.



EMAIL:   ROSS C ANDERSON
EMAIL:   MARK E KITTRELL
EMAIL:   SAMANTHA J SLARK



Date: February 27, 2015 /s/ CHRIS DAVIES
Clerk/Clerk of Court
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-02-27 15:30:52.89.



ROSS C ANDERSON  - Notification received on 2015-02-27 15:31:02.093.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-27-2015:15:30:00



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Answer



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorney for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmunson, 
George S. Pregman, and Salt Lake City Corporation 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



ANSWER 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, George 



Pregman and Salt Lake City Corporation (collectively the “City Defendants”), by and through 



their attorney of record, hereby answer Plaintiff’s Complaint and respond to the allegations set 



forth as follows: 



INTRODUCTION 



1. Paragraph 1 states legal conclusions to which no response is required.  To the 



extent paragraph 1 states anything more than legal conclusions, the City Defendants deny those 
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allegations.1 



2. The City Defendants admit that on June 18, 2014, a three year old boy was 



reported missing from his home located at 2511 Filmore Street, Salt Lake City, Utah.  The City 



Defendants also admit that Officers Everett, Edmunson and Pregman conducted a search of the 



home at 2511 Filmore Street, Salt Lake City, Utah, looking for the boy.  The City Defendants 



deny the balance of the allegations set forth in paragraph 2. 



3. The City Defendants admit Officers Olsen and Worsencroft approached 



Plaintiff’s home during the course of a door to door search for the missing boy.  The City 



Defendants also admit Officer Worsencroft approached the front door while Officer Olsen 



approached the north gate to Plaintiff’s back yard.  The City Defendants deny the balance of the 



allegations of paragraph 3. 



4. The City Defendants admit that Officer Olsen, to prevent serious bodily injury to 



himself, drew his service weapon and fired twice at Plaintiff’s dog.  The City Defendants also 



admit that Plaintiff’s dog was killed.  The City Defendants deny the balance of the allegations of 



paragraph 4. 



5. The City Defendants admit that the missing boy was later found sleeping under a 



box or in the box by a lounge chair in the basement of the Filmore Street home.  To the extent 



paragraph 5 alleges anything further, the City Defendants deny those allegations. 



6. The City Defendants deny the allegations of paragraph 6. 



7. The City Defendants are without knowledge or information sufficient to form a 



                                                 
1  The unnumbered introductory paragraph of the Complaint also contains numerous statements and legal 



conclusions to which no response is required.  To the extent that paragraph contains anything more than statements 
or legal conclusions to which no response is required, the City Defendants deny those allegations. 
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belief as to the truth of the allegations regarding the rights Plaintiff states he seeks to protect and, 



therefore, deny those allegations.  The City Defendants deny the balance of the allegations set 



forth in paragraph 7. 



JURISDICTION AND VENUE 



8. Paragraph 8 states a legal conclusion to which no response is required. 



9. Paragraph 9 states a legal conclusion to which no response is required. 



PARTIES 



10. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 10 and, therefore, deny the 



allegations of that paragraph. 



11. The City Defendants admit that Salt Lake City Corporation is a municipality duly 



organized and existing under the laws of the state of Utah.  To the extent paragraph 11 alleges 



anything further, the City Defendants deny those allegations. 



12. The City Defendants admit Salt Lake City Police Department is located in Salt 



Lake County and is a department of Salt Lake City Corporation.  To the extent paragraph 12 



alleges anything further, the City Defendants deny those allegations. 



13. Paragraph 13 states legal conclusions to which no response is required. 



14. The City Defendants admit that Officers Olsen, Burvis, Allen, Edmunson and 



Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 



Department on June 18, 2014.  The balance of Paragraph 14 states legal conclusions to which no 



response is required. 
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GENERAL FACTUAL ALLEGATIONS 
The Challenged Laws 



 
15. The City Defendants deny the allegations of paragraph 15 on the grounds Utah 



Code § 63G-7-601 speaks for its self. 



16. The City Defendants deny the allegations of paragraph 16 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



17. The City Defendants deny the allegations of paragraph 17 on the grounds Utah 



Code §§ 63G-7-601 and 78B-3-104 speak for themselves. 



18. Paragraph 18 states a legal conclusion to which no response is required. 



DECLARATORY RELIEF ALLEGATIONS 



19. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 19 and, therefore, deny the 



allegations of that paragraph. 



20. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 20 and, therefore, deny the 



allegations of that paragraph. 



21. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 21 and, therefore, deny the 



allegations of that paragraph. 



22. The City Defendants deny the allegations of paragraph 22. 



23. Paragraph 23 states legal conclusions to which no response is required.  To the 



extent paragraph 23 alleges anything more than legal conclusions, the City Defendants deny 



those allegations. 
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24. Paragraph 24 contains a statement to which no response is required. 



25. Paragraph 25 states a legal conclusion to which no response is required. 



FIRST CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute in Inapplicable) 



 
26. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



27. The City Defendants deny the allegations of paragraph 27 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



28. The City Defendants deny the allegations of paragraph 28 on the grounds Utah 



Code § 63G-7-902(1) speaks for itself. 



29. The City Defendants admit that Officers Olsen, Burvis, Allen, Edmunson and 



Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 



Department on June 18, 2014.  To the extent paragraph 29 alleges anything further, the City 



Defendants deny those allegations. 



30. Paragraph 30 states legal conclusions to which no response is required.  To the 



extent paragraph 30 alleges anything further, the City Defendants deny those allegations. 



31. Paragraph 31 states legal conclusions to which no response is required.  To the 



extent paragraph 31 alleges anything further, the City Defendants deny those allegations. 



32. The City Defendants admit that Salt Lake City Corporation will defend Officers 



Olsen, Burvis, Allen, Edmunson and Pregman against actions they took in the course and scope 



of their employment.  To the extent paragraph 32 alleges anything further, the City Defendants 



deny those allegations. 



33. The City Defendants are without knowledge or information sufficient to form a 
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belief as to the truth of the allegations set forth in paragraph 33 and, therefore, deny the 



allegations of that paragraph. 



34. The City Defendants deny the allegations of paragraph 34. 



SECOND CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 



Open Courts Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Open Courts Clause of the Utah Constitution 



 
35. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



36. The City Defendants deny the allegations of paragraph 36 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



37. The City Defendants deny the allegations of paragraph 37. 



38. The City Defendants deny the allegations of paragraph 38. 



39. The City Defendants admit that the bond required by Utah Code § 78B-3-104 



must be filed before filing suit against a police officer.  The City Defendants either deny or are 



without knowledge or information sufficient to form a belief as to the truth of the balance of the 



allegations set forth in paragraph 39 and, therefore, deny those allegations. 



40. Paragraph 40 states legal conclusions to which no response is required.  To the 



extent paragraph 40 states anything more than a legal conclusion, the City Defendants deny those 



allegations. 



41. Paragraph 41 states legal conclusions to which no response is required.  To the 



extent paragraph 41 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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B. The Undertaking Statute Violated the Open Courts Clause of the Utah Constitution 



42. Paragraph 42 states legal conclusions to which no response is required.  To the 



extent paragraph 42 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



43. Paragraph 43 states legal conclusions to which no response is required.  To the 



extent paragraph 43 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



44. The City Defendants admit the undertaking under Utah Code § 63G-7-601 must 



be filed at the time of filing a suit against a government entity.  The City Defendants are without 



knowledge or information sufficient to form a belief as to the truth of the allegations set forth in 



the balance of the allegations of paragraph 44 and, therefore, deny those allegations. 



45. Paragraph 45 states legal conclusions to which no response is required.  To the 



extent paragraph 45 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



46. Paragraph 46 states legal conclusions to which no response is required.  To the 



extent paragraph 46 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



THIRD CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate Due 



Process Under the Fifth and Fourteenth Amendments to the U.S. Constitution and the Due 
Process Clause of Article I, § 7 of the Utah Constitution) 



 
A. The Bond Statute Violates the Due Process Clauses of the Fifth and Fourteenth 



Amendments to the U.S. Constitution and Article I, § 7 of the Utah Constitution. 
 
47. The City Defendants incorporate by reference their responses to the allegations 
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set forth in all preceding paragraphs as if fully set forth herein. 



48. Paragraph 48 states legal conclusions to which no response is required.  To the 



extent paragraph 48 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



49. Paragraph 49 states legal conclusions to which no response is required.  To the 



extent paragraph 49 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



50. Paragraph 50 states legal conclusions to which no response is required.  To the 



extent paragraph 50 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking Statute Violates the Due Process Clause of the Fifth and 
Fourteenth Amendments to the U.S. Constitution and Article I, § 7 of the Utah 
Constitution. 
 
51. Paragraph 51 states legal conclusions to which no response is required.  To the 



extent paragraph 51 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



52. Paragraph 52 states legal conclusions to which no response is required.  To the 



extent paragraph 52 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



53. Paragraph 53 states legal conclusions to which no response is required.  To the 



extent paragraph 53 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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FOURTH CAUSE OF ACTION 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 
Equal Protection Clause of the U.S. Constitution and the Uniform Operation of Laws 



Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Equal Protection Clause of the Fourteenth 



Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
54. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



55. The City Defendants deny the second sentence of paragraph 55 on the grounds 



that Article I, § 24 of the Utah Constitution speaks for itself.  The balance of the allegations of 



paragraph 55 state legal conclusions to which no response is required.  To the extent paragraph 



55 alleges anything further, the City Defendants deny those allegations. 



56. Paragraph 56 states legal conclusions to which no response is required.  To the 



extent paragraph 56 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



57. Paragraph 57 states legal conclusions to which no response is required.  To the 



extent paragraph 57 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



58. Paragraph 58 states legal conclusions to which no response is required.  To the 



extent paragraph 58 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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B. The Undertaking Statute Violates the Equal Protection Clause of the Fourteenth 
Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
59. Paragraph 59 states legal conclusions to which no response is required.  To the 



extent paragraph 59 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



60. Paragraph 60 states legal conclusions to which no response is required.  To the 



extent paragraph 60 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



61. Paragraph 61 states legal conclusions to which no response is required.  To the 



extent paragraph 61 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



62. Paragraph 62 states legal conclusions to which no response is required.  To the 



extent paragraph 62 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



 
FIFTH CAUSE OF ACTION 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute are 
Unconstitutional as Applied in this Case) 



 
A. The Bond Statute is Unconstitutional as Applied 



63. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



64. The City Defendants are either without knowledge or information sufficient to 



form a belief as to the truth of the allegation regarding Plaintiff’s financial ability to post the 



required bond, and, therefore, deny that allegation.  The balance of the allegations of paragraph 
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64 state legal conclusions to which no response is required.  To the extent paragraph 64 states 



anything more, the City Defendants deny those allegations. 



65. Paragraph 65 states legal conclusions to which no response is required.  To the 



extent paragraph 65 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



66. Paragraph 66 states legal conclusions to which no response is required.  To the 



extent paragraph 66 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



67. Paragraph 67 states legal conclusions to which no response is required.  To the 



extent paragraph 67 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking is Unconstitutional as Applied 



68. Paragraph 68 states legal conclusions to which no response is required.  To the 



extent paragraph 68 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



69. Paragraph 69 states legal conclusions to which no response is required.  To the 



extent paragraph 69 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



70. Paragraph 70 states legal conclusions to which no response is required.  To the 



extent paragraph 70 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



71. Paragraph 71 states legal conclusions to which no response is required.  To the 
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extent paragraph 71 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



SIXTH CAUSE OF ACTION 
(For Declaratory Judgment – For a Determination of the Bond Amount and a 



Determination of the Undertaking Amount in the Event the Statutes Apply to this Case and 
are Deemed to be Constitutional) 



 
A. Determination of the Bond Statute Amount in this Case. 



 
72. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



73. Paragraph 73 contains a statement to which no response is required. 



B. Determination of the Undertaking Statute Amount in this Case 



74. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



75. Paragraph 75 contains a statement to which no response is required. 



FIRST AFFIRMATIVE DEFENSE 



The Complaint fails to state a claim upon which relief can be granted. 



SECOND AFFIRMATIVE DEFENSE 



Plaintiff’s claim that Utah Code § 63G-7-601 is unconstitutional as applied fails because 



Plaintiff has not shown he is impecunious and unable to furnish the undertaking required by that 



statute. 



THIRD AFFIRMATIVE DEFENSE 



Plaintiff’s claim that Utah Code § 78B-3-104 is unconstitutional as applied fails because 



Plaintiff has not shown he is impecunious and unable to furnish the bond required by that statute. 
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PRAYER FOR RELIEF 



 Wherefore, the City Defendants pray the Plaintiff’s Complaint be dismissed with 



prejudice and the City Defendants be awarded reasonable attorney fees and costs incurred in this 



matter as allowed by law, and for such other and further relief the Court deems just and proper. 



DATED this 2nd day of March, 2015. 



 
        /S/ Samantha J. Slark   



Attorney for Defendants Brett Olsen, Lt. 
Brian Purvis, Joseph Allen Everett, Tom 
Edmunson, George S. Pregman, and Salt 
Lake City Corporation 
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 2nd day of March, 2015, a true and correct copy of 
ANSWER was served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 



        /s/ Heidi Medrano  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-03-02 11:21:22.507.



ROSS C ANDERSON  - Notification received on 2015-03-02 11:21:32.79.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 03-02-2015:11:20:51



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Answer



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Kendall  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Kendall, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



PLAINTIFF’S INITIAL DISCLOSURES 
 
 
 
 



Civil No.: 150900558 
 



Judge: Keith Kelly 
 



 



Plaintiff Sean Kendall, (“Kendall”) by and through counsel of record, hereby submits his 



Initial Disclosures to Defendants Brett Olsen (“Olsen”), Lt. Brian Purvis (“Purvis”), Joseph 



Allen Everett (“Everett”), Tom Edmundson (“Edmundson”), George S. Pregman (“Pregman”), 



and Salt Lake City Corporation (“SLCC”). 



These disclosures are based upon information currently available to Kendall and his 



counsel and made pursuant to the requirements of UTAH R. OF CIV. P. 26(a)(1). Kendall reserves 



the right to amend and/or supplement these disclosures as additional information becomes 



available, or as the meaning or significance of additional information becomes apparent through 



the course of discovery in this matter.  
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A. Individuals Likely to Have Discoverable Information Supporting Kendall’s Claims, 
UTAH R. CIV. P. 26(a)(1)(A)(i) 
 



Kendall identifies the following individuals as likely to have information relevant to his 



claims: 



1. Sean Kendall 
2938 South Hudson Circle 
Salt Lake City, UT  84106 
(435) 790-6320 
Subject of Information: Kendall is the Plaintiff in this current litigation and has personal 
knowledge of the nature of his claims against the Defendants for violation of his federal 
and state constitutional rights. He has knowledge about his limited assets and financial 
resources, and his inability to obtain a bond as required by UTAH CODE ANN. §§ 78B-3-
104, or an undertaking as required by 63G-7-601 in an amount substantially more than 
$300.  
 



2. Randall K. Edwards  
136 South Main Street 
Suite 700 
Salt Lake City, Utah  84101 
(801) 328-0300 
Subject of Information: Mr. Edwards is an attorney with previous experience at the Salt 
Lake City Attorney’s Office, the Reno, Nevada, City Attorney’s Office, and as a 
plaintiff’s attorney in cases alleging wrongful acts by law enforcement officers. He has 
knowledge of the nature and applicability of the bond requirement of UTAH CODE ANN. 
§§ 78B-3-104.  
 



3. Betty Croshaw 
Moreton & Company 
101 South 200 East, Suite 300 
Salt Lake City, Utah 84111 
(801) 531-1234 
Subject of Information: Ms. Croshaw is Senior Account Manager at Moreton & 
Company. Moreton & Company is a consulting and insurance brokerage firm with offices 
located in Salt Lake City, Utah. Ms. Croshaw has information reguarding the financial 
requirements necessary to qualify for a court cost bond.  



 
B. Fact Witnesses Plaintiff May Call in His Case-in-Chief, UTAH R. CIV. P. 26(a)(1)(A)(ii) 



 
Kendall identifies the following fact witness he may call in his case-in-chief and a 



summary of the expected testimony: 
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1. Sean Kendall 
2938 South Hudson Circle 
Salt Lake City, UT  84106 
(435) 790-6320 
Summary of Expected Testimony: Kendall is expected to testify as to the nature of his 
claims. He will testify that, due to his minimal assets and limited financial resources, he 
is unable to afford to post a bond as required by UTAH CODE ANN. §§ 78B-3-104, or an 
undertaking as required by 63G-7-601 in an amount substantially more than $300. 
Kendall will also testify as to his understanding of the degree to which the bond and 
undertaking requirements prevent his access to the courts. 
 



2. Randall K. Edwards  
136 South Main Street 
Suite 700 
Salt Lake City, Utah  84101 
(801) 328-0300 
Summary of Expected Testimony: Mr. Edwards is expected to testify that, in his 
experience, there is no way to accurately determine the amount of “attorney’s fees” 
incurred in cases where the Salt Lake City Attorney’s Office represents public officials or 
law enforcement officers. He will testify as to the speculative nature of trying to guess the 
amount of attorney’s fees before the case has concluded. Mr. Edwards will also testify 
that attorney’s fees could range anywhere from less than $30,000 to more than $500,000, 
depending on the case, and it is impossible to predict the amount before the conclusion of 
the case. 
 



3. Betty Croshaw 
Moreton & Company 
101 South 200 East, Suite 300 
Salt Lake City, Utah 84111 
(801) 531-1234 
Summary of Expected Testimony: Ms. Croshaw is expected to testify that Moreton & 
Company has only ever written court cost bonds in the amount of $300 and, in order to 
issue a bond, Moreton & Company requires assets as collateral on which it can collect. 
She will testify that, based on Kendall’s minimal assets and limited financial resources, 
Moreton & Company would not issue a bond or undertaking for more than $300. Ms. 
Croshaw will also testify that Moreton & Company would certainly not issue Kendall a 
bond for thousands of dollars, let alone hundreds of thousands of dollars. 
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C. Documents, Data Compilations, Electronically Stored Information and Tangible Things 
Plaintiff May Offer in His Case-in-Chief, UTAH R. CIV. P. 26(a)(1)(B)  
 



The following is a list of documents, data compilations, and tangible things in the 



possession, custody, or control of undersigned counsel, which are provided to Defendants’ 



council herewith, that are relevant to facts alleged with particularity in the pleadings: 



1. Kendall’s checking account statements detailing balances and transactions between 
09/03/2013 and 03/05/2015. See documents Bates Numbered PLTF00001 - 
PLTF00023. 
 



2. Kendall’s savings account statement detailing balances and transactions between 
09/03/2013 and 03/05/2015. See document Bates Numbered PLTF00024. 



 
3. Kendall’s retirement plan summary. See document Bates Numbered PLTF00025. 



 
4. Kendall’s life insurance policy and coverage. See document Bates Numbered 



PLTF00026. 
 



5. Kendall’s automobile loan statement detailing the balance and required monthly 
payment.  See document Bates Numbered PLTF00027. 



 
6. Kendall’s credit card account summary. See document Bates Numbered PLTF00028. 



 
7. Invoice summary sent to Kendall from his therapist, Steven McCowin, Ph.D.  See 



document Bates Numbered PLTF00029.  
 



8. Kendall’s residential rental agreement.  See documents Bates Numbered PLTF00030 
- PLTF00033. 



 
9. Kendall’s pay stubs from 07/31/2013 to 02/28/2015. See documents Bates Numbered 



PLTF00034 - PLTF00053.  
 



10. Kendall’s income tax documents from 2009 to 2015.  See document Bates Numbered 
PLTF00054 - PLTF00164. 



 
D. Preliminary Computations of Damages, UTAH R. CIV. P. 26(a)(1)(C) 
 



Kendall seeks declaratory judgment that: (1) the bond requirement under UTAH CODE 



ANN. § 78B-3-104 does not apply in this matter; and/or (2) the bond requirement under § 78B-3-



104 and the undertaking requirement under § 63G-7-601 are unconstitutional. In the event the 
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bond requirement is held to be applicable and the bond and undertaking requirements are held to 



be constitutional, facially and as applied in this matter, Kendall seeks a determination by the 



Court of the amount of the undertaking and the bond, as required by UTAH CODE ANN. §§ 78B-3-



104 and 63G-7-601.  Kendall also seeks reasonable attorney’s fees as provided by 42 U.S.C. § 



1988 and by Utah law.    



E. Copies of Agreements to Satisfy Judgment, Indemnify or Reimburse for Payments 
Made to Satisfy the Judgment, UTAH R. CIV. P. 26(a)(1)(D) 



 
There are no applicable insurance agreements. 



 
DATED this 12th day of March, 2015. 
 



 WINDER & COUNSEL, P.C. 
 



   /s/  Ross C. Anderson    
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Kendall  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Kendall, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



CERTIFICATE OF SERVICE OF 
PLAINTIFF’S INITIAL DISCLOSURES 
 
 
 
 



Civil No.: 150900558 
 



Judge: Keith Kelly 
 



 
 The Court is hereby notified that on the 12th day of March, 2015, Plaintiff Sean Kendall, 



by and through counsel, caused a true and correct copy of the PLAINTIFF’S INITIAL 



DISCLOSURES to be sent via United States Mail, first class postage prepaid to the following:   



Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



DATED this 12th day of March, 2015 
 



 WINDER & COUNSEL, P.C. 
 



 
    /s/ Ross C. Anderson    
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-03-12 16:52:04.833.



ROSS C ANDERSON  - Notification received on 2015-03-12 16:52:10.927.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 03-12-2015:16:51:35



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Other Plaintiff's Initial Disclosures



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-03-12 16:53:25.63.



ROSS C ANDERSON  - Notification received on 2015-03-12 16:53:37.223.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 03-12-2015:16:52:51



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Certificate of Service of Plaintiff's Initial
Disclosures



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff 



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



CERTIFICATE OF SERVICE OF 
PLAINTIFF’S SUPPLEMENTAL  



INITIAL DISCLOSURE 
 
 
 
 



Civil No.: 150900558 
 



Judge: Keith Kelly 
 



 
 The Court is hereby notified that on the 13th day of March, 2015, Plaintiff Sean Kendall, 



by and through counsel, caused a true and correct copy of the PLAINTIFF’S SUPPLEMENTAL 



INITIAL DISCLOSURE to be sent via United States Mail, first class postage prepaid to the 



following:   



Samantha J. Slark  
Mark E. Kittrell  
Salt Lake City Attorney’s Office  
451 S. State Street, Suite 505A  
P.O. Box 145478  
Salt Lake City, UT 84114-5478  
 



Dated this 13th day of March, 2015. 
 
 WINDER & COUNSEL, P.C. 
 



 
  /s/ Ross C. Anderson    
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-03-13 15:29:10.42.



ROSS C ANDERSON  - Notification received on 2015-03-13 15:29:19.607.



00164











****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 03-13-2015:15:28:27



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Certificate of Service of Plaintiff's
Supplemental Initial Disclosure



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
Mark.Kittrell@slcgov.com  
 
Attorneys for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, 
George S. Pregman, and Salt Lake City Corporation 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



ANSWER TO AMENDED COMPLAINT 
FOR DECLARATORY JUDGMENT 



 
Case No: 150900558 



 
Hon. Keith Kelly 



 
 Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, George 



Pregman and Salt Lake City Corporation (collectively the “City Defendants”), by and through 



their attorney of record, hereby answer Plaintiff’s Complaint and respond to the allegations set 



forth as follows: 



INTRODUCTION 



1. Paragraph 1 states legal conclusions to which no response is required.  To the 
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extent paragraph 1 states anything more than legal conclusions, the City Defendants deny those 



allegations.1 



2. The City Defendants admit that on June 18, 2014, a three year old boy was 



reported missing from his home located at 2511 Filmore Street, Salt Lake City, Utah.  The City 



Defendants also admit that Officers Everett, Edmundson and Pregman conducted a search of the 



home at 2511 Filmore Street, Salt Lake City, Utah, looking for the boy.  The City Defendants 



deny the balance of the allegations set forth in paragraph 2. 



3. The City Defendants admit Officers Olsen and Worsencroft approached 



Plaintiff’s home during the course of a door to door search for the missing boy.  The City 



Defendants also admit Officer Worsencroft approached the front door while Officer Olsen 



approached the north gate to Plaintiff’s back yard.  The City Defendants deny the balance of the 



allegations of paragraph 3. 



4. The City Defendants admit that Officer Olsen, to prevent serious bodily injury to 



himself, drew his service weapon and fired twice at Plaintiff’s dog.  The City Defendants also 



admit that Plaintiff’s dog was killed.  The City Defendants deny the balance of the allegations of 



paragraph 4. 



5. The City Defendants admit that the missing boy was later found sleeping under a 



box or in the box by a lounge chair in the basement of the Filmore Street home.  To the extent 



paragraph 5 alleges anything further, the City Defendants deny those allegations. 



6. The City Defendants deny the allegations of paragraph 6. 



                                                 
1  The unnumbered introductory paragraph of the Complaint also contains numerous statements and legal 



conclusions to which no response is required.  To the extent that paragraph contains anything more than statements 
or legal conclusions to which no response is required, the City Defendants deny those allegations. 
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7. The City Defendants admit that Defendant Purvis is referred to as Purvis in the 



Amended Notice of Claim and admit that they agreed it was not necessary for Plaintiff to file an 



amended notice of claim to address that error.  The City Defendants are without knowledge or 



information sufficient to form a belief as to the truth of the allegations regarding the rights 



Plaintiff states he seeks to protect and, therefore, deny those allegations.  The City Defendants 



deny the balance of the allegations set forth in paragraph 7. 



JURISDICTION AND VENUE 



8. Paragraph 8 states a legal conclusion to which no response is required. 



9. Paragraph 9 states a legal conclusion to which no response is required. 



PARTIES 



10. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 10 and, therefore, deny the 



allegations of that paragraph. 



11. The City Defendants admit that Salt Lake City Corporation is a municipality duly 



organized and existing under the laws of the state of Utah.  To the extent paragraph 11 alleges 



anything further, the City Defendants deny those allegations. 



12. The City Defendants admit Salt Lake City Police Department is located in Salt 



Lake County and is a department of Salt Lake City Corporation.  To the extent paragraph 12 



alleges anything further, the City Defendants deny those allegations. 



13. Paragraph 13 states legal conclusions to which no response is required. 



14. The City Defendants admit that Officers Olsen, Purvis, Allen, Edmundson and 



Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 
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Department on June 18, 2014.  The balance of Paragraph 14 states legal conclusions to which no 



response is required. 



GENERAL FACTUAL ALLEGATIONS 
The Challenged Laws 



 
15. The City Defendants deny the allegations of paragraph 15 on the grounds Utah 



Code § 63G-7-601 speaks for its self. 



16. The City Defendants deny the allegations of paragraph 16 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



17. The City Defendants deny the allegations of paragraph 17 on the grounds Utah 



Code §§ 63G-7-601 and 78B-3-104 speak for themselves. 



18. Paragraph 18 states a legal conclusion to which no response is required. 



DECLARATORY RELIEF ALLEGATIONS 



19. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 19 and, therefore, deny the 



allegations of that paragraph. 



20. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 20 and, therefore, deny the 



allegations of that paragraph. 



21. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 21 and, therefore, deny the 



allegations of that paragraph. 



22. The City Defendants deny the allegations of paragraph 22. 



23. Paragraph 23 states legal conclusions to which no response is required.  To the 
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extent paragraph 23 alleges anything more than legal conclusions, the City Defendants deny 



those allegations. 



24. Paragraph 24 contains a statement to which no response is required. 



25. Paragraph 25 states a legal conclusion to which no response is required. 



FIRST CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute in Inapplicable) 



 
26. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



27. The City Defendants deny the allegations of paragraph 27 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



28. The City Defendants deny the allegations of paragraph 28 on the grounds Utah 



Code § 63G-7-902(1) speaks for itself. 



29. The City Defendants admit that Officers Olsen, Purvis, Allen, Edmundson and 



Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 



Department on June 18, 2014.  To the extent paragraph 29 alleges anything further, the City 



Defendants deny those allegations. 



30. Paragraph 30 states legal conclusions to which no response is required.  To the 



extent paragraph 30 alleges anything further, the City Defendants deny those allegations. 



31. Paragraph 31 states legal conclusions to which no response is required.  To the 



extent paragraph 31 alleges anything further, the City Defendants deny those allegations. 



32. The City Defendants admit that Salt Lake City Corporation will defend Officers 



Olsen, Purvis, Allen, Edmundson and Pregman against actions they took in the course and scope 



of their employment.  To the extent paragraph 32 alleges anything further, the City Defendants 
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deny those allegations. 



33. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 33 and, therefore, deny the 



allegations of that paragraph. 



34. The City Defendants deny the allegations of paragraph 34. 



SECOND CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 



Open Courts Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Open Courts Clause of the Utah Constitution 



 
35. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



36. The City Defendants deny the allegations of paragraph 36 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



37. The City Defendants deny the allegations of paragraph 37. 



38. The City Defendants deny the allegations of paragraph 38. 



39. The City Defendants admit that the bond required by Utah Code § 78B-3-104 



must be filed before filing suit against a police officer.  The City Defendants either deny or are 



without knowledge or information sufficient to form a belief as to the truth of the balance of the 



allegations set forth in paragraph 39 and, therefore, deny those allegations. 



40. Paragraph 40 states legal conclusions to which no response is required.  To the 



extent paragraph 40 states anything more than a legal conclusion, the City Defendants deny those 



allegations. 



41. Paragraph 41 states legal conclusions to which no response is required.  To the 
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extent paragraph 41 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking Statute Violated the Open Courts Clause of the Utah Constitution 



42. Paragraph 42 states legal conclusions to which no response is required.  To the 



extent paragraph 42 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



43. Paragraph 43 states legal conclusions to which no response is required.  To the 



extent paragraph 43 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



44. The City Defendants admit the undertaking under Utah Code § 63G-7-601 must 



be filed at the time of filing a suit against a government entity.  The City Defendants are without 



knowledge or information sufficient to form a belief as to the truth of the allegations set forth in 



the balance of the allegations of paragraph 44 and, therefore, deny those allegations. 



45. Paragraph 45 states legal conclusions to which no response is required.  To the 



extent paragraph 45 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



46. Paragraph 46 states legal conclusions to which no response is required.  To the 



extent paragraph 46 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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THIRD CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate Due 



Process Under the Fifth and Fourteenth Amendments to the U.S. Constitution and the Due 
Process Clause of Article I, § 7 of the Utah Constitution) 



 
A. The Bond Statute Violates the Due Process Clauses of the Fifth and Fourteenth 



Amendments to the U.S. Constitution and Article I, § 7 of the Utah Constitution. 
 
47. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



48. Paragraph 48 states legal conclusions to which no response is required.  To the 



extent paragraph 48 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



49. Paragraph 49 states legal conclusions to which no response is required.  To the 



extent paragraph 49 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



50. Paragraph 50 states legal conclusions to which no response is required.  To the 



extent paragraph 50 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking Statute Violates the Due Process Clause of the Fifth and 
Fourteenth Amendments to the U.S. Constitution and Article I, § 7 of the Utah 
Constitution. 
 
51. Paragraph 51 states legal conclusions to which no response is required.  To the 



extent paragraph 51 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



52. Paragraph 52 states legal conclusions to which no response is required.  To the 



extent paragraph 52 states anything more than legal conclusions, the City Defendants deny those 
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allegations. 



53. Paragraph 53 states legal conclusions to which no response is required.  To the 



extent paragraph 53 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



FOURTH CAUSE OF ACTION 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 
Equal Protection Clause of the U.S. Constitution and the Uniform Operation of Laws 



Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Equal Protection Clause of the Fourteenth 



Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
54. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



55. The City Defendants deny the second sentence of paragraph 55 on the grounds 



that Article I, § 24 of the Utah Constitution speaks for itself.  The balance of the allegations of 



paragraph 55 state legal conclusions to which no response is required.  To the extent paragraph 



55 alleges anything further, the City Defendants deny those allegations. 



56. Paragraph 56 states legal conclusions to which no response is required.  To the 



extent paragraph 56 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



57. Paragraph 57 states legal conclusions to which no response is required.  To the 



extent paragraph 57 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



58. Paragraph 58 states legal conclusions to which no response is required.  To the 
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extent paragraph 58 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking Statute Violates the Equal Protection Clause of the Fourteenth 
Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
59. Paragraph 59 states legal conclusions to which no response is required.  To the 



extent paragraph 59 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



60. Paragraph 60 states legal conclusions to which no response is required.  To the 



extent paragraph 60 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



61. Paragraph 61 states legal conclusions to which no response is required.  To the 



extent paragraph 61 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



62. Paragraph 62 states legal conclusions to which no response is required.  To the 



extent paragraph 62 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



 
FIFTH CAUSE OF ACTION 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute are 
Unconstitutional as Applied in this Case) 



 
A. The Bond Statute is Unconstitutional as Applied 



63. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



64. The City Defendants are without knowledge or information sufficient to form a 
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belief as to the truth of the allegation regarding Plaintiff’s financial ability to post the required 



bond, and, therefore, deny that allegation.  The balance of the allegations of paragraph 64 state 



legal conclusions to which no response is required.  To the extent paragraph 64 states anything 



more, the City Defendants deny those allegations. 



65. Paragraph 65 states legal conclusions to which no response is required.  To the 



extent paragraph 65 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



66. Paragraph 66 states legal conclusions to which no response is required.  To the 



extent paragraph 66 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



67. Paragraph 67 states legal conclusions to which no response is required.  To the 



extent paragraph 67 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking is Unconstitutional as Applied 



68. Paragraph 68 states legal conclusions to which no response is required.  To the 



extent paragraph 68 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



69. Paragraph 69 states legal conclusions to which no response is required.  To the 



extent paragraph 69 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



70. Paragraph 70 states legal conclusions to which no response is required.  To the 



extent paragraph 70 states anything more than legal conclusions, the City Defendants deny those 
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allegations. 



71. Paragraph 71 states legal conclusions to which no response is required.  To the 



extent paragraph 71 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



SIXTH CAUSE OF ACTION 
(For Declaratory Judgment – For a Determination of the Bond Amount and a 



Determination of the Undertaking Amount in the Event the Statutes Apply to this Case and 
are Deemed to be Constitutional) 



 
A. Determination of the Bond Statute Amount in this Case. 



 
72. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



73. Paragraph 73 contains a statement to which no response is required. 



B. Determination of the Undertaking Statute Amount in this Case 



74. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



75. Paragraph 75 contains a statement to which no response is required. 



FIRST AFFIRMATIVE DEFENSE 



The Complaint fails to state a claim upon which relief can be granted. 



SECOND AFFIRMATIVE DEFENSE 



Plaintiff’s claim that Utah Code § 63G-7-601 is unconstitutional as applied fails because 



Plaintiff has not shown he is impecunious and unable to furnish the undertaking required by that 



statute. 
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THIRD AFFIRMATIVE DEFENSE 



Plaintiff’s claim that Utah Code § 78B-3-104 is unconstitutional as applied fails because 



Plaintiff has not shown he is impecunious and unable to furnish the bond required by that statute. 



PRAYER FOR RELIEF 



 Wherefore, the City Defendants pray the Plaintiff’s Complaint be dismissed with 



prejudice and the City Defendants be awarded reasonable attorney fees and costs incurred in this 



matter as allowed by law, and for such other and further relief the Court deems just and proper. 



DATED this 19th day of March, 2015. 



 
        /S/ Samantha J. Slark   



Attorney for Defendants Brett Olsen, Lt. 
Brian Purvis, Joseph Allen Everett, Tom 
Edmundson, George S. Pregman, and Salt 
Lake City Corporation 
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 19th day of March, 2015, a true and correct copy of 
ANSWER TO AMENDED COMPLAINT FOR DECLARATORY JUDGMENT was 
served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 



        /s/ Heidi Medrano  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-03-19 14:57:25.273.



ROSS C ANDERSON  - Notification received on 2015-03-19 14:57:36.257.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 03-19-2015:14:56:48



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Answer to Amended Complaint for Declaratory
Judgment



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
Mark.Kittrell@slcgov.com  
 
Attorneys for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, 
George S. Pregman, and Salt Lake City Corporation 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 



CERTIFICATE OF SERVICE OF 
DEFENDANTS BRETT OLSEN, LT. 
BRIAN PURVIS, JOSEPH ALLEN 



EVERETT, TOM EDMUNDSON, GEORGE 
S. PREGMAN, AND SALT LAKE CITY 



CORPORATION INITIAL DISCLOSURES 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
The undersigned hereby certifies that on this 9th day of April, 2015, a true and correct 



copy of the foregoing DEFENDANTS BRETT OLSEN, LT. BRIAN PURVIS, JOSEPH 
ALLEN EVERETT, TOM EDMUNDSON, GEORGE S. PREGMAN, AND SALT LAKE 
CITY CORPORATION INITIAL DISCLOSURES was emailed to: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
        /s/ Samantha J. Slark   
HB# 44154 
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-04-09 15:04:32.673.



ROSS C ANDERSON  - Notification received on 2015-04-09 15:04:40.457.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 04-09-2015:15:03:33



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:



Other Certificate of Service of Defendants Brett
Olsen, Lt. Brian Purvis, Joseph Allen Everett,
Tom Edmundson, George S. Pregman, and Salt
Lake City Corporation's Initial Disclosures



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. Pregman, 



and Salt Lake City Corporation,   



 



  Defendants. 



 



 



PLAINTIFF’S MOTION FOR 



SUMMARY JUDGMENT 



 



(Oral Argument Requested) 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 



 



 



Pursuant to Rule 56(c), UTAH R. CIV. P., plaintiff Sean Kendall (“Kendall”) hereby moves 



the Court for an order granting summary judgment in his favor declaring that the bond 



requirement under UTAH CODE ANN. § 78B-3-104 and the undertaking requirement under UTAH 



CODE ANN. § 63G-7-601 are unconstitutional, both facially and as applied to Kendall.   



The basis for this Motion is that there are no genuine issues as to any material facts and 



Kendall is entitled to judgment as a matter of law. The statutory requirements under UTAH CODE 



ANN. § 78B-3-104 (the “Bond Statute”) and UTAH CODE ANN. § 63G-7-601 (the “Undertaking 



Statute”) place an unreasonable and discriminatory burden on people who do not have a large net 



worth or large incomes and, at the same time, discriminate in favor of a small and specific class 



of people without any legitimate justification. In addition, the requirements under the Bond 
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Statute deny people access to the courts solely based on their financial status. If upheld, the Bond 



Statute would completely deny Kendall, and other people with limited financial resources, the 



right to access the courts and to seek justice for injuries sustained by the wrongful conduct of law 



enforcement officers. The same would be true of the Undertaking Statute if the amount required 



by that statute is substantially more than $300. Finally, the Bond Statute and Undertaking Statute 



provide no procedure or guidance to the courts as to the determination of the required amounts 



and call for arbitrary and capricious application of the statutory requirements.  



As such, this Court should grant Kendall’s Motion for Summary Judgment.  Kendall also 



seeks reasonable attorney’s fees as provided by 42 U.S.C. § 1988 and by Utah law. 



 This Motion is supported by a Memorandum and affidavits submitted herewith. 



 Kendall requests that oral argument be scheduled on his Motion for Summary Judgment 



as soon as is reasonably practicable, pursuant to UTAH R. CIV. P. 57. Kendall is foreclosed from 



proceeding on his important substantive state law claims until the bond and undertaking 



requirements are declared unconstitutional. 



 RESPECTFULLY submitted this
 
1st day of June, 2015. 



            



      WINDER & COUNSEL, P.C. 



    



             



       /s/ Ross C. Anderson                                            



      Ross C. Anderson 



      Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that on this 1st day of June, 2015 I caused to be sent a true copy of 



the foregoing Plaintiff’s Motion for Summary Judgment and Memorandum in Support of 



Plaintiff’s Motion for Summary Judgment, by the method indicated below, to the following: 



Mark E. Kittrell 



Salt Lake City Attorney’s Office 



City and County Building 



451 South State Street, Suite 505A 



P.O. Box 145478 



Salt Lake City, UT 84114-5478 



Samantha J. Slark 



Salt Lake City Attorney’s Office 



City and County Building 



451 South State Street, Suite 505A 



P.O. Box 145478 



Salt Lake City, UT 84114-5478 



 



 



 



 (   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



 



 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



 



 



 



 



 



 



 



 



      /s/_Derek C. Julio___________  
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Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. Pregman, 



and Salt Lake City Corporation,   



 



  Defendants. 



 



 



MEMORANDUM IN SUPPORT OF 



PLAINTIFF’S MOTION FOR 



SUMMARY JUDGMENT 



 



(Oral Argument Requested) 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 



 



 



Plaintiff Sean Kendall (“Kendall”) hereby respectfully submits his Memorandum in 



Support of Plaintiff’s Motion for Summary Judgment. 



INTRODUCTION 



On June 18, 2014, Kendall’s beloved 2 1/3-year old Weimaraner dog, Geist, was brutally 



shot and killed by Salt Lake City Police Officer Brett Olsen (“Olsen”) while Olsen was 



unconstitutionally in Kendall’s backyard. Kendall seeks to protect and vindicate his right to file a 



civil action asserting both federal and state law claims against the Defendants, whose egregious 



actions caused him to suffer the death of his best friend and pet. However, his access to justice 



and to the courts is prevented by the discriminatory and oppressive statutory requirement under 
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UTAH CODE ANN. § 78B-3-104 (the “Bond Statute”) and may be prevented by the arbitrary and 



discriminatory requirement under UTAH CODE ANN. § 63G-7-601 (the “Undertaking Statute”).  



The Undertaking Statute requires people suing a governmental entity to file, 



contemporaneously with the filing of the Complaint, an undertaking of at least $300. UTAH CODE 



ANN. § 63G–7–601. The amount is to be set by the Court, but there is no standard or guidance 



for how the Court is to determine the amount, nor is there any defined procedure for obtaining, 



before filing a complaint, a ruling by the Court concerning the amount of the undertaking. 



The Bond Statute requires people suing law enforcement officers to post a bond before 



the Complaint is filed in an amount sufficient to guarantee payment of all costs and attorney’s 



fees. UTAH CODE ANN. § 78B-3-104. The amount of the bond is to be determined by the Court, 



but the Bond Statute does not provide any guidance as to any process, prior to filing the lawsuit, 



by which a person may request the Court to set the amount. Even if someone bringing a suit 



against a police officer manages to appear before a court prior to filing the lawsuit, the Court 



must then engage in gross speculation to determine the amount of attorney’s fees and costs the 



defendant police officer may incur over the course of defending the action.  



The absurdity, capriciousness, and discriminatory impact of the Bond Statute is further 



demonstrated by the fact that once the Court has somehow determined the amount of the 



required bond, and the plaintiff has filed the Complaint (assuming the plaintiff is able to afford to 



post the bond), then the police officer will likely submit a written request to the governmental 



entity to defend him, pursuant to UTAH CODE ANN. § 63G-7-902. The governmental entity is 



statutorily required to defend the officer and, in doing so, will incur all the costs and attorney’s 



fees associated with defending the action. The effect is that the plaintiff will have expended 
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considerable time and money in complying with a bond requirement that is ultimately not 



applicable to his or her lawsuit because the officer will not be incurring any fees or costs. 



The Bond Statute places an unreasonable and discriminatory burden on Kendall and, at 



the same time, protects a small and specific class of people. If upheld, the Bond Statute would 



completely deny Kendall of his right to access the courts and to seek justice for injuries he 



sustained, and his fundamental right to petition the government for redress of grievances. The 



same is true of the Undertaking Statute if the amount required is substantially more than $300.   



Regardless of the amount of the undertaking, the requirement to obtain a pre-complaint 



ruling as to the amount of the undertaking and then to post the undertaking constitutes a violation 



of substantive and procedural due process, equal protection, and the right to petition government 



for the redress of grievances. Kendall is entitled to judgment, as a matter of law, declaring the 



Bond and Undertaking Statutes unconstitutional, both facially and as applied to Kendall. 



STATEMENT OF UNDISPUTED MATERIAL FACTS 



The following facts are undisputed: 



1. On January 26, 2015, and pursuant to UTAH CODE ANN. § 63G-7-401, Kendall 



served his Amended Notice of Claim on Salt Lake City Corporation (“SLCC”), which sets forth 



the nature of the claims Kendall will assert in his action against the Defendants. See Amended 



Notice of Claim, a copy of which is attached as Exhibit “A.” 



2. In order to file his claim against Defendants, Kendall must first comply with the 



requirements under UTAH CODE ANN. § 63G-7-601(2) and UTAH CODE ANN. § 78B-3-104. 



3. The Undertaking Statute requires any person filing a cause of action against a 



governmental entity to contemporaneously “file an undertaking in a sum fixed by the court that 



is: (a) not less than $300; and (b) conditioned upon payment by the plaintiff of taxable costs 
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incurred by the governmental entity in the action if the plaintiff fails to prosecute the action or 



fails to recover judgment.” UTAH CODE ANN. § 63G-7-601(2). 



4. The Bond Statute requires a person filing an action against a law enforcement officer to 



post a bond before the action is filed, in an amount determined by the court, to “cover all 



estimated costs and attorney fees the officer may be expected to incur in defending the action.” 



UTAH CODE ANN. § 78B-3-104(1) and (2).  



5. The Undertaking Statute requires that the undertaking be filed “[a]t the time the 



action is filed.” UTAH CODE ANN. § 63G-7-601(2). Hence, the determination by the Court of the 



amount of the undertaking must occur before the filing of the Complaint. 



6. The Bond Statute prevents the filing of “an action against a law enforcement 



officer … unless the [plaintiff] has posted a bond in an amount determined by the court.” UTAH 



CODE ANN.  § 78B-3-104(1). (Emphasis added).   



7. Neither statute provides any standard or guidance as to any procedure comporting 



with due process by which courts may determine the amounts of the required bond or 



undertaking. See UTAH CODE ANN. §§ 63G-7-601 and 78B-3-104. 



8. Utah law provides for the recovery of attorney’s fees against any party in any case 



that is frivolous and pursued in bad faith. UTAH CODE ANN. § 78B-5-825. 



9. The Utah Governmental Immunity Act requires governmental entities to defend 



actions brought against governmental employees:  



[A] governmental entity shall defend any action brought against its employee arising 



from an act or omission occurring: (a) during the performance of the employee's duties; 



(b) within the scope of the employee's employment; or (c) under color of authority.  



 



UTAH CODE ANN. § 63G-7-902(1). 
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10.  At all times relevant to this action, Defendant SLCC was and is a municipality, 



organized and existing under and by virtue of the laws of the State of Utah. See Am. Compl. at ¶ 



10 and Answer at ¶ 10. 



11. Salt Lake City police officer Defendants, Brett Olsen (“Olsen”), Brian Purvis 



(“Purvis”), Joseph Allen Everett (“Everett”), Tom Edmundson (“Edmundson”), and George S. 



Pregman (“Pregman”) were, at all times relevant to this action, employees of SLCC. See Am. 



Compl. at ¶ 14 and Answer at ¶ 14. 



12. Pursuant to UTAH CODE ANN. § 63G-7-902(1), SLCC is required to defend police 



officer Defendants Olsen, Purvis, Everett, Edmundson and Pregman, against the claims Kendall 



will assert in his lawsuit. See Am. Compl. at ¶ 32 and Answer at ¶ 32. 



13. It is impossible to predict with any reasonable degree of accuracy the amount of 



attorney’s fees and costs that will be incurred in the future by any litigant in a police abuse case. 



See Aff. of Randall K. Edwards, at ¶ 12, a copy of which is attached as Exhibit “B.” 



14. Due to the complexity of Kendall’s claims with respect to the killing of Geist, the 



attorney’s fees that might be incurred by or on behalf of all police officers named as defendants 



could range from $25,000 to $750,000 or more. Id. at ¶ 13; see also Aff. of Robert Sykes, at ¶ 8, 



a copy of which is attached as Exhibit “C.” 



15. A person without substantial wealth, a very high income, and/or substantial assets 



is unlikely obtain a bond in an amount of anticipated costs and attorneys' fees. Sykes Aff., Ex. C, 



at ¶ 9. 



16. Insurance providers base a person’s eligibility for a court bond purely on that 



person’s financial abilities. See Aff. of Charles James Cayias, at ¶ 9, a copy of which is attached 
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as Exhibit “D”; see also Aff. of Michael S. Brown, at ¶ 7, a copy of which is attached as Exhibit 



“E.”  



17. In order to issue a court bond, insurance providers require collateral sufficient to 



cover the full amount of the bond. See Cayias Aff., Ex. D, at ¶ 9; Brown, Aff., Ex. E, at ¶ 7.  



18. Kendall has a significant amount of debt, and his expenses amount to almost all of 



his net income. See Aff. of Sean Kendall, at ¶¶ 9-13, a copy of which is attached as Exhibit “F.” 



19. Kendall owns only minimal assets. Id. at ¶ 14. 



20. Kendall’s financial situation is such that he cannot afford to post a bond in an 



amount sufficient to cover costs and attorneys’ fees defendant police officers may incur in 



defending the action, or to file an undertaking of an amount significantly more than $300. Id. at ¶ 



15; see also see also Cayias Aff., Ex. D, at ¶¶ 11-13; Brown Aff., Ex. E, at ¶¶ 9-13. Hence, 



Kendall will be prevented from pursuing his state law claims, including his claims under the 



Utah Constitution, against Defendants unless the Bond Statute is deemed to be unconstitional. 



ARGUMENT 



Summary judgment is appropriate when there are no genuine issues of material fact and 



the moving party is entitled to judgment as a matter of law. Rule 56, UTAH. R. CIV. P.  Here, 



there are no genuine issues of material fact. The Bond and Undertaking Statutes impermissibly 



deny people, or at least impossibly burden, the right to seek justice for damages sustained as a 



result of the unlawful and tortious conduct of law enforcement officers.  



I. THE BOND AND UNDERTAKING STATUTES VIOLATE THE DUE PROCESS 



CLAUSES OF THE UTAH CONSTITUTION AND THE U.S. CONSTITUTION 



 



The state and federal constitutional guarantee of due process of law prohibits government 



from arbitrarily or unfairly depriving people of their basic constitutional rights to life, liberty, and 



property. U.S. Const. amend. V, XIV, § 1; Utah Const. art. I, § 7. The Bond and Undertaking 
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Statutes (A) violate substantive due process by arbitrarily denying people suing police officers 



the fundamental right of access to the courts; and (B) violate procedural due process by failing to 



provide for any guidelines for courts to follow in setting the amount of the bond and undertaking. 



A. The Bond Statute and Undertaking Statute arbitrarily and discriminatorily deny 



people suing police officers the right of access to justice through the courts 



 



Under the rational basis standard of review Utah courts apply in claims alleging 



substantive due process violations, a statute is constitutional “if it has ‘a reasonable relation to a 



proper legislative purpose, and [is] neither arbitrary nor discriminatory.’” State v. Candedo, 232 



P.3d 1008, 1013-16 (Utah 2010) (internal citations omitted).  



In Zamora v. Draper, 635 P.2d 78 (Utah 1981), the Court upheld a previous version of 



the Bond Statute because it served the public interest by insulating police officers from frivolous 



lawsuits. That purpose cannot support the validity of the discriminatory Bond and Undertaking 



Statutes, which call for highly speculative guesses that demean the judiciary and subject 



prospective plaintiffs to utter capriciousness.  A different Utah statute of fair and general 



application provides for the award of fees and costs in instances of frivolous or bad faith claims 



and defenses as follows:  



In civil actions, the court shall award reasonable attorney fees to a prevailing 



party if the court determines that the action or defense to the action was without 



merit and not brought or asserted in good faith.  



 



UTAH CODE ANN. § 78B-5-825. Even assuming that insulating police officers from frivolous 



lawsuits is a proper legislative purpose, the Bond Statute is not reasonably related to that purpose 



since a non-discriminatory statute of general application serves to deter frivolous lawsuits. 



Furthermore, a bond or undertaking requirement that denies prospective plaintiffs their access to 



the courts is a clear violation of substantive due process. 
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In Psychiatric Associates v. Siegel, 610 So. 2d 419 (Fla. 1992), the court struck down 



statutes requiring a person filing an action against medical review board members to post a bond 



before the action commenced, in an amount sufficient to cover the defendant’s costs and 



attorney’s fees. The court held the statutes were not reasonably related to discouraging all 



frivolous lawsuits against medical review board members, but “only those lawsuits where the 



plaintiff is too poor to post the bond.” Id. at 425. The court found that such bond requirements 



actually discourage meritorious claims and facilitate frivolous claims because “a plaintiff with a 



complex meritorious case would have to post a larger bond than a plaintiff with a simple, but 



frivolous case.” Id. Such requirements only discourage lawsuits “based on the plaintiff’s 



financial ability rather [sic] the merits of the claim” and therefore violate due process. Id.  



Likewise, the Bond Statute in this matter is not reasonably related to discouraging 



frivolous lawsuits against law enforcement officers because someone with a complex, 



meritorious claim would have to post a bond in a higher amount than required of a plaintiff with 



a simple, frivolous claim. Thus, the Bond Statute effectively precludes someone with a 



meritorious claim from seeking justice if he or she cannot afford to post the bond.  



Even if this Court finds that the Bond Statute is reasonably related to a proper legislative 



purpose, the Bond Statute encourages arbitrary and discriminatory enforcement by conditioning 



access to the courts solely on the prospective plaintiff’s financial status. See Psychiatric 



Associates, 610 So. 2d at 426 (“these bond requirements are arbitrary and capricious because 



they deny plaintiffs … the right to be heard on the basis of one’s financial status.”).  



Moreover, the Bond Statute encourages arbitrary enforcement by requiring courts to 



predict, before litigation has even begun, the amount of attorney’s fees a defendant law 



enforcement officer may incur in defending an action. Courts cannot estimate with any 
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reasonable degree of accuracy the amount of attorney’s fees and costs that will be incurred in the 



future by any litigant in a police abuse case. Likewise, the Undertaking Statute does not provide 



any standard or guidelines by which a court may determine the amount of an appropriate 



undertaking prior to commencement of the action. The effect is that courts must engage in an 



arbitrary determination of the amount of the required bond and undertaking without first 



considering the prospective plaintiff’s financial capabilities. 



B. The Bond and Undertaking Statutes violate procedural due process because they 



do not provide any guidelines for courts in determining the required amounts  



 



Due process, “at a minimum … require[s] that deprivation of life, liberty or property … 



be preceded by notice and opportunity for hearing appropriate to the nature of the case.” Boddie 



v. Connecticut, 401 U.S. 371, 378 (1971) (internal citations omitted). In the context of cost bond 



statutes, courts have held that due process requires a hearing before the bond is posted to inquire 



into the merits of the case, the reasonableness of the bond amount, and the ability of the plaintiff 



to furnish it. Beaudreau v. Superior Court, 14 Cal.3d 448, 460 (Cal. 1975); see also Detraz v. 



Fontana, 416 So. 2d 1291 (La. 1982). Neither the Bond Statute nor the Undertaking Statute in 



this matter provides for any preliminary hearing on all matters relevant to setting the amount of 



the required bond and undertaking. In doing so, the Bond and Undertaking Statutes deprive 



people suing law enforcement officers a fair and equitable adjudicative process.  



Moreover, the Bond and Undertaking Statutes are vague, contradictory, and procedurally 



incomprehensible. The Bond Statute provides courts astounding discretion in setting the amount 



of the bond, while also requiring it to be in an amount to cover “all estimated costs and attorney 



fees” – making it impossible for any person of ordinary intelligence to know what is required. 



UTAH CODE ANN. § 78B-3-104 (emphasis added). What is the procedure? What is the standard to 



be applied? How is the Court to make the required determination? The Bond Statute provides no 
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guidance whatsoever regarding the procedure by which a court may determine the bond amount 



prior to filing the lawsuit, while simultaneously requiring a plaintiff to post the bond before filing 



a complaint. Thus, it is virtually impossible for anyone to comply with its requirements.  



Likewise, the Undertaking Statute fails to provide for any procedure in determining the 



amount of the undertaking, while also requiring it to be filed contemporaneously with the 



Complaint (meaning that the Court must set the amount beforehand). Accordingly, both statutes 



violate due process under Article I, § 7 of the Utah Constitution and the Fifth and Fourteenth 



Amendments to the U.S. Constitution.  



II. THE BOND AND UNDERTAKING STATUTES ARBITRARILY DENY 



PEOPLE OPEN ACCESS TO THE COURTS  



 



The state constitutional guarantee of open access to the courts imposes limitations on the 



legislature's ability to unduly restrict a person’s legal remedy for injury to his “person, property, 



or reputation.” Utah Const. art. I, § 11; Berry v. Beech Aircraft Corp., 717 P.2d 670, 676 (Utah 



1985). A statute denying a legal remedy is only valid if it “provides [the] injured person an 



effective and reasonable alternative remedy.” which gives “essentially comparable substantive 



protection.” Berry, 717 P.2d at 675. If no alternative remedy is provided, the statute may only be 



justified “if there is a clear social or economic evil to be eliminated and the elimination of an 



existing legal remedy is not an arbitrary or unreasonable means for achieving the objective.” Id.   



A. The Bond and Undertaking Statutes fail to provide people injured by the 



wrongful acts of law enforcement officers any reasonable alternative remedy 



 



Cost bond statutes requiring a plaintiff to file a bond to cover the defendant’s costs and 



attorney’s fees before the action can be prosecuted, without providing an alternative remedy, 



violate the plaintiff’s right of access to the courts. See Psychiatric Associates v. Siegel, 610 So. 



2d 419, 424 (Fla. 1992). The Utah Supreme Court upheld a previous version of the Bond Statute 
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in Zamora v. Draper, 635 P.2d 78 (Utah 1981). The statute required a plaintiff, before suing a 



peace officer, to post an undertaking “in an amount to be fixed by the court … for the payment 



… of all costs and expenses … including a reasonable attorney’s fee to be fixed by the court.” Id. 



at 79 (quoting UTAH CODE ANN. § 78-11-10 (1953) (repealed 2008)). The court held the statute 



“allow[ed] some flexibility” and permitted the court to conduct a preliminary determination as to 



a plaintiff’s ability to furnish a bond, and fix the amount accordingly. Id. at 81-82.  



The Bond Statute offers no such flexibility. The statute requires plaintiffs to post a bond 



“in an amount determined by the court,” but also expressly requires that “[t]he bond shall cover 



all estimated costs and attorney fees the officer may be expected to incur…” UTAH CODE ANN. § 



78B-3-104(2) (emphasis added). The mandatory language in the Bond Statute expressly restricts 



the flexibility that the court in Zamora found so vital to its facial constitutionality.  



Furthermore, neither the Bond Statute, nor the Undertaking Statute specifies any 



standards or process by which a court may determine the amount of the bond and undertaking. 



The Undertaking Statute requires people suing a governmental entity to file an undertaking with 



the court at the time the Complaint is filed. UTAH CODE ANN. § 63G–7–601. Since the amount of 



the undertaking must be set by the Court, the Court must make the determination before the 



filing of the Complaint. The Bond Statute requires that people suing law enforcement officers 



post a bond sufficient to guarantee payment of all costs and fees before the Complaint is filed. 



UTAH CODE ANN. § 78B–3–104. Without providing any guidance as to any hearing or process, 



prior to filing the lawsuit, by which a person may request the courts to set the bond and 



undertaking amount, both statutes fail to provide any alternative remedy.  



B. The Bond and Undertaking Statutes are arbitrary and unreasonable means of 



deterring frivolous lawsuits against law enforcement officers 
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Without providing any alternative remedy, the Bond and Undertaking Statutes are only 



justified if there is a “clear social or economic evil to be eliminated” and if the bond and 



undertaking requirements are not arbitrary. Berry, 717 P.2d at 680. Even assuming that police 



officers are subject to lawsuits frequently enough to constitute a clear social evil, the existence of 



another statute that discourages frivolous lawsuits illustrates that the Bond Statute is duplicative, 



and renders it completely unnecessary. See UTAH CODE ANN. § 78B-5-825.  



Moreover, the Bond Statute is an arbitrary and unreasonable means of deterring lawsuits 



against law enforcement officers because it discourages or prevents only those people who seek 



to sue law enforcement officers, and only those who cannot afford to post the required bond, 



from filing lawsuits. See Psychiatric Associates v. Siegel, 610 So. 2d 419, 426 (Fla. 1992). The 



Undertaking Statute, if in an amount substantially more than $300, would similarly prevent only 



those plaintiffs seeking justice for the wrongdoing by governmental entities, and only those 



plaintiffs with limited financial resources, from filing lawsuits.  



III. THE BOND AND UNDERTAKING STATUTES VIOLATE THE PETITION 



CLAUSES OF THE UTAH CONSTITUTION AND THE U.S. CONSTITUTION  



 



The inflexibility of the Bond Statute automatically limits access to the courts to only 



those who have the financial means to post a bond, thereby violating the fundamental right to 



petition government for redress of grievances protected under Article I, §§ 11 and 27 of the Utah 



Constitution, and the First Amendment of the U.S. Constitution. The U.S Supreme Court has 



recognized that “the right of access to courts for redress of wrongs is an aspect of the First 



Amendment right to petition the government.” Borough of Duryea, Pa. v. Guarnieri, 131 S. Ct. 



2488, 2494 (2011) (quoting Sure–Tan, Inc. v. NLRB, 467 U.S. 883, 896-97 (1984)).  



The U.S. Supreme Court has consistently held that a law limiting First Amendment 



freedom is only justified if it serves a compelling state interest and is narrowly tailored to serve 
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that interest. Williams v. Rhodes, 393 U.S. 23, 31 (1968). To meet this standard, the denial of a 



First Amendment right must be “actually necessary” to achieve a solution to an “actual 



problem.” Brown v. Ent. Merchants Ass'n, 131 S. Ct. 2729, 2738 (2011). Even if this Court were 



to find that law enforcement officers are subject to a greater frequency of frivolous lawsuits than 



other defendants sufficient to constitute an “actual problem,” the Bond Statute is not necessary to 



achieve the end targeted by the Utah Legislature. Any concerns about frivolous lawsuits against 



police officers are obviated by UTAH CODE ANN. § 78B-5-825, which already protects all would-



be defendants against frivolous lawsuits.  



Moreover, the Bond Statute is not narrowly tailored to discourage frivolous lawsuits 



against police officers. Rather, it is tailored in such a way that it only discourages lawsuits 



brought by those who cannot afford to post the bond, regardless of the merits of the case. See 



Psychiatric Associates v. Siegel, 610 So.2d 419 (Fla. 1992). Therefore, the Bond Statute does not 



survive the heightened scrutiny required for statutes limiting First Amendment freedoms. The 



same is true of the Undertaking Statute if the amount required is substantially more than $300.   



IV. THE BOND AND UNDERTAKING STATUTES DENY A SPECIFIC CLASS 



OF PEOPLE EQUAL PROTECTION OF THE LAWS 



 



 Article I, § 24 of the Utah Constitution and the equal protection clause of the Fourteenth 



Amendment to the U.S Constitution embody the same general principle that similarly situated 



people should be treated similarly under state statutes. Greenwood v. City of N. Salt Lake, 817 



P.2d 816, 820 (Utah 1991). The Supreme Court of Utah has recognized that “in certain 



circumstances, an application of [a] statute which resulted in denial of access to the courts to a 



class of persons could rise to the level of denial of equal protection.” Snyder v. Cook, 688 P.2d 



496, 498 (Utah 1984) (citing Zamora v. Draper. 635 P.2d at 81-81) (Emphasis added). Courts 



have struck down cost bond statutes in other jurisdictions where they create two classes of 



00200











 14 



litigants and tortfeasors, and substantially burdened only the rights of one of those classes. See 



Detraz v. Fontana, 416 So. 2d 1291 (La. 1982) (statute granting public officials the right to 



require anyone bringing suit against them to post a bond covering attorney’s fees, before 



proceeding with trial, violated equal protection).  



In this matter, the Bond Statute restricts a person’s access to the courts based solely on 



the identity of the would-be defendants, and impermissibly creates two different classes of 



tortfeasors – those who are police officers, and those who are not. Similarly, the Bond Statute 



creates different classes of victims who would otherwise be similarly situated – those suing 



police officers and those suing private individuals, and those who can afford to post a bond and 



undertaking, and those, like Kendall, who cannot. As a result of this discriminatory 



classification, an unconscionable burden is placed on the person suing a police officer. The 



Undertaking Statute similarly creates two classes of tortfeasors and different classes of victims. 



This arbitrary burden these statutes place on people seeking justice for the wrongful acts of law 



enforcement cannot withstand constitutional scrutiny. 



CONCLUSION 



For the reasons set forth herein, Plaintiff’s Motion for Summary Judgment should be 



granted, declaring that the Bond Statute and the Undertaking Statue are facially unconstitutional 



and unconstitutional as applied to Kendall. 



RESPECTFULLY submitted this
 
1st day of June, 2015. 



            



      WINDER & COUNSEL, P.C.   



             



       /s/ Ross C. Anderson                                            



      Ross C. Anderson 



      Attorneys for Plaintiff 
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Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. Pregman, 



and Salt Lake City Corporation,   



 



  Defendants. 



 



 



PLAINTIFF’S MOTION FOR 



EXPEDITED DISPOSITION  



 



 



 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 



 



 



Pursuant to UTAH R. CIV. P. 57, Plaintiff Sean Kendall (“Kendall”) hereby moves this 



Court for an order expediting the argument and disposition of his Motion for Summary 



Judgment, filed with the Court on June 1, 2015. Kendall’s Motion for Summary Judgment seeks 



to resolve the matter as to the constitutionality of UTAH CODE ANN. § 63G-7-601 and § 78B-3-



104.  



The basis for this motion is that Kendall’s right to file a civil action and ability to seek 



justice against the Defendants, whose egregious actions caused him to suffer the death of his best 



friend and pet, hinges entirely on this Court’s decision in this matter. To unnecessarily delay 



Kendall’s ability to file his lawsuit any more than has already resulted from the unconstitutional 



statute challenged in this matter is to deny him justice. 
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As such, this Court should grant Kendall’s Motion for Expedited Disposition and 



schedule oral argument on his Motion for Summary Judgment as soon as is reasonably 



practicable, pursuant to UTAH R. CIV. P. 57. 



 This Motion is supported by a Memorandum submitted herewith.  



 RESPECTFULLY submitted this
 
1st day of June, 2015. 



            



      WINDER & COUNSEL, P.C. 



    



             



       /s/ Ross C. Anderson                                            



      Ross C. Anderson 



      Attorneys for Plaintiff 



  



00203











 3 



CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that on this 1st day of June, 2015, I caused to be sent a true copy of 



the foregoing Plaintiff’s Motion for Expedited Disposition and Memorandum in Support of 



Plaintiff’s Motion for Expedited Disposition, by the method indicated below, to the following: 



Mark E. Kittrell 



Salt Lake City Attorney’s Office 



City and County Building 



451 South State Street, Suite 505A 



P.O. Box 145478 



Salt Lake City, UT 84114-5478 



Samantha J. Slark 



Salt Lake City Attorney’s Office 



City and County Building 



451 South State Street, Suite 505A 



P.O. Box 145478 



Salt Lake City, UT 84114-5478 



 



 



 



 (   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



 



 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



 



 



 



 



 



 



 



      /s/_Derek C. Julio____________   
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Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. Pregman, 



and Salt Lake City Corporation,   



 



  Defendants. 



 



 



MEMORANDUM IN SUPPORT OF 



PLAINTIFF’S MOTION FOR 



EXPEDITED DISPOSITION  



 



 



 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 



 



 



Plaintiff Sean Kendall (“Kendall”) respectfully submits this Memorandum in Support of 



Plaintiff’s Motion for Expedited Disposition. Rule 57, UTAH R.CIV. P., provides that “[t]he court 



may order a speedy hearing of an action for declaratory judgment and may advance it on the 



calendar.” For the reasons set forth below, Kendall respectfully requests that the Court schedule 



oral argument on Plaintiff’s Motion for Summary Judgment as soon as is reasonably practicable. 



On December 17, 2014, Kendall filed his Notice of Claim. The Notice of Claim alleged 



that Salt Lake City Corporation (“SLCC”) violated Kendall’s state and federal constitutional 



rights by allowing officers of the Salt Lake City Police Department (“SLCPD”) to enter his 



property without cause, resulting in the brutal and unlawful killing of his dog and best friend, 



Geist.  Pursuant to UTAH CODE ANN. § 63G-7-403, Kendall could not file his lawsuit until SLCC 



00205











 2 



had informed him in writing that the claim had been denied, or until 60 days had passed from the 



date of filing his Notice of Claim. Kendall received no written notice from SLCC and, therefore, 



was required to wait the full 60 days before filing his complaint.  



In addition to the 60-day time period, Kendall is subject to the requirements under UTAH 



CODE ANN. § 63G-7-601 (the “Undertaking Statute”) and § 78B-3-104 (the “Bond Statute”). The 



Undertaking Statute requires any person filing a claim against a governmental entity to 



contemporaneously file an undertaking in an amount fixed by the court that is at least $300, 



“conditioned upon payment by the plaintiff of taxable costs incurred by the governmental entity 



in the action if the plaintiff fails to prosecute the action or fails to recover judgment.” UTAH 



CODE ANN. § 63G-7-601. The Bond Statute further requires anyone filing a claim against a law 



enforcement officer to post a bond, before the action is filed, in an amount determined by the 



court, to “cover all estimated costs and attorney fees the officer may be expected to incur in 



defending the action[.]” UTAH CODE ANN. § 78B-3-104. Neither statute provides any guidance as 



to how a plaintiff may obtain a determination of the amount of the undertaking required by the 



Undertaking Statute, or the amount of the bond required by the Bond Statute.  



On January 26, 2015, Kendall filed his Complaint for Declaratory Judgment
1
 alleging 



that the Bond Statute and the Undertaking Statute are unconstitutional or, in the event either or 



both requirements are found to be constitutional, seeking a determination by the Court of the 



amount of the undertaking and the bond.  



On February 27, 2015 the district court case management system generated the Notice of 



Event Due Dates, which provided the schedule for disclosures, fact discovery, expert discovery, 



ADR and readiness for trial. According to the Notice of Event Due Dates, this matter is not 



                                                           
1
 As a result of misinformation provided by an agent of SLCC, Officer Brian Purvis’s last name was incorrectly 



spelled as “Burvis” in Kendall’s Amended Notice of Claim, and Complaint for Declaratory Judgment. Kendall filed 



his Amended Complaint for Declaratory Judgment on February 5, 2015, correcting the misspelling.  
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scheduled to be ready for trial until February 10, 2016 – more than a year after Kendall filed his 



Notice of Claim.  



On March 27, 2015, the 60-day approval or denial time period under UTAH CODE ANN. § 



63G-7-403 expired and Kendall should now be entitled to file his complaint against the 



Defendants. UTAH CODE ANN. §63G-7-403 further requires Kendall to file his complaint within 



one year after the approval or denial period has expired, meaning that Kendall’s opportunity to 



file his complaint expires on March 27, 2016. Therefore, Kendall’s opportunity to file a civil 



action for violation of Utah law against the Defendants, whose egregious actions caused him to 



suffer the death of his best friend and pet, may be precluded by the applicable statute of 



limitations if the disposition of this matter is not expedited.  



  Kendall moves this Court for expedited disposition in this matter because he has already 



been subjected to the statutorily-imposed obstacles of UTAH CODE ANN. § 63G-7-403 and 



because his right to file a civil action hinges entirely on this Court’s decision in this matter.  To 



unnecessarily delay Kendall’s ability to file his lawsuit any more than is already required by 



statute is to deny him fundamental justice.  



For the foregoing reasons, this Court should grant Kendall’s Motion for Expedited 



Disposition.  



DATED this 1st day of June, 2015. 



WINDER & COUNSEL, P.C. 



 



          By:      /s/ Ross C. Anderson    



Ross C. Anderson 



         Attorney for Plaintiff 
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-01 16:58:41.483.



ROSS C ANDERSON  - Notification received on 2015-06-01 16:58:50.827.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-01-2015:16:58:02



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Motion Motion for Summary Judgment



Memorandum Memorandum in Support of Motion
for Summary Judgment



Motion Motion for Expedited Disposition



Memorandum Memorandum in Support of Motion
for Expedited Disposition



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-01 17:24:50.837.



ROSS C ANDERSON  - Notification received on 2015-06-01 17:25:02.29.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-01-2015:17:24:19



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Exhibits A-F to Plaintiff's Motion for
Summary Judgment



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-01 18:39:41.91.



ROSS C ANDERSON  - Notification received on 2015-06-01 18:39:53.41.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-01-2015:18:39:09



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Exhibits A-F to Memorandum in Support of
Plaintiff's Motion for Summary Judgment



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Kendall  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. Pregman, 



and Salt Lake City Corporation,   



 



  Defendants. 



 



 



CERTIFICATE OF SERVICE OF 



PLAINTIFF’S AMENDED INITIAL 



DISCLOSURES 



 



 



 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 



 



 



 The Court is hereby notified that on the 1st day of June, 2015, Plaintiff Sean Kendall, by 



and through counsel, caused a true and correct copy of the PLAINTIFF’S AMENDED INITIAL 



DISCLOSURES to be sent via E-mail to the following:   



Samantha J. Slark  



Mark E. Kittrell  



Salt Lake City Attorney’s Office  



451 S. State Street, Suite 505A  



P.O. Box 145478  



Salt Lake City, UT 84114-5478  



Samantha.Slark@slcgov.com 



Mark.Kittrell@slcgov.com 



 



DATED this 1st day of June, 2015 



 



 WINDER & COUNSEL, P.C. 



 



 



    /s/ Derek C. Julio    
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-01 18:57:31.76.



ROSS C ANDERSON  - Notification received on 2015-06-01 18:57:42.167.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-01-2015:18:56:57



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Certificate Of Service Of Plaintiff's
Amended Initial Disclosures



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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PHILIP S. LOTT (5750) 



Assistant Utah Attorney General 



SEAN D. REYES (7969) 



Utah Attorney General 



160 East 300 South, Sixth Floor 



P.O. Box 140856 



Salt Lake City, Utah 84114-0856 



Telephone: (801) 366-0100 



Facsimile: (801) 366-0101 



E-mail: phillott@utah.gov 



 



 



 



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



 



SEAN KENDALL, 



 



 Plaintiff, 



 



v. 



 



BRETT OLSEN, LT. BRIAN PURVIS, 



JOSEPH ALLEN EVERETT, TOM 



EDMUNDSON, GEORGE S. PREGMAN, 



and SALT LAKE CITY CORPORATION, 



 



 Defendants. 



 



 



 



NOTICE OF INTENT TO FILE 



POSITION OF THE  



ATTORNEY GENERAL 



 



Case No. 150900558 



 



Judge:  Keith Kelly 



 



 



 Pursuant to Utah Rule of Civil Procedure 24(d)(1), undersigned counsel hereby notifies 



the Court that the Utah Attorney General will file a brief no later than June 29, 2015, outlining 



the State’s position as to the constitutionality of Utah Code § 63G-7-601. 



 1. Plaintiff has filed a complaint challenging the constitutionality of Utah Code § 



63G-7-601 (the Undertaking Statute). 



 2. In compliance with applicable rules and/or laws, Plaintiff notified the Office of 



the Utah Attorney General of the constitutional challenge. 
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 3. On June 1, 2015, Plaintiff filed a motion for summary judgment to declare the  



Undertaking Statute unconstitutional.  The Attorney General’s Office first learned about the 



motion on June 9, 2015.   



 4. The Defendants response to the motion for summary judgment is due on June 15, 



2015 and the Plaintiff’s reply will be due on June 22, 2015. 



 5. Given the briefing schedule, the Attorney General will file a brief outlining its 



position on the constitutionality of the Undertaking Statute no later than June 29, 2015.  That will 



allow the Attorney General’s Office sufficient time to review the parties’ briefing and draft its 



own brief addressing the constitutional issues.  



 6. Rule 24(d)(1) mandates that the State be allowed to present its position as to the 



Undertaking Statute’s constitutionality.  Utah R. Civ. P. 24(d)(1) (“The court shall permit the 



state to be heard upon timely application”). 



 7. This notice of intent is timely filed and submission of the State’s position on June 



29 will not hinder the timely disposition of Plaintiff’s motion for summary judgment. 



 



Respectfully submitted, 



 



By:   /s/ Philip S. Lott      



Philip S. Lott 



Assistant Utah Attorney General 



 



 



 



CERTIFICATE OF MAILING 



I certify that on June 10, 2014, I electronically filed the foregoing, NOTICE OF INTENT 



TO FILE POSITION OF THE ATTORNEY GENERAL, using the Court’s electronic filing 



system and I also certify that I caused to be served a true and correct copy of the foregoing via 
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the same electronic filing system to the following: 



   Ross C. Anderson 



   WINDER & COUNSEL, P.C. 



   460 South 400 East 



   Salt Lake City, UT 84111 



   Attorney for Plaintiff  



    



   Mark E. Kittrell 



   Samantha J. Slark 



   Salt Lake City Attorney’s Office 



   City and County Building 



   451 South State Street, Suite 505A 



   P.O. Box 145478 



   Salt Lake City, UT 84114-5478 



   Attorneys for Defendants 



 



         /s/ Peggy Wheeler-Estrada        
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-10 15:53:51.103.



ROSS C ANDERSON  - Notification received on 2015-06-10 15:53:59.997.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-10-2015:15:53:00



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other NOTICE OF INTENT TO FILE POSITION
OF THE  ATTORNEY GENERAL



Filed by or in behalf of: PHILIP S LOTT



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



CITY DEFENDANTS’  
MOTION UNDER RULE 56(f) 



 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
Pursuant to Rule 56(f) of the Utah Rules of Civil Procedure, Defendants Brett Olsen, Lt 



Brian Purvis, Joseph Allen Everett, Tom Edmunson, George S. Pregman, and Salt Lake City 



(collectively the “City Defendants”) hereby move the Court to permit the City Defendants to 



conduct minimal discovery to determine whether the statutes Plaintiff challenges are 



unconstitutional as applied to Plaintiff.  Plaintiff has filed a motion seeking the entry of a 



judgment declaring Utah Code § 78B-3-104 (the “bond statute”) and Utah Code § 63G-7-601 



(the “undertaking statute”) unconstitutional, both facially and as applied to Plaintiff.  Plaintiff 
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has submitted a declaration in support of that motion that states he has “only minimal assets, 



none of which would likely be sufficient collateral for a bond” in this case.  (Affidavit of Sean 



Kendall (“Kendall Aff’d”), ¶ 14, May 6, 2015, on file with the Court.)  Plaintiff does not identify 



his assets or account for the more than $22,000 he raised on the “GoFundMe” website for the 



purpose of funding a lawsuit against Salt Lake City and these police officers for claims relating 



to the unfortunate shooting of his dog, Geist.  As set forth in their opposition to Plaintiff’s 



motion for summary judgment, the City Defendants request a preliminary hearing to determine 



whether Plaintiff is impecunious and if the statutes are unconstitutional as applied to Plaintiff.  In 



the alternative, the City Defendants request the opportunity to conduct limited discovery to 



identify Plaintiff’s assets and to determine why the $22,000 he raised to fund this law suit is not 



sufficient collateral for a bond in this matter. 



This motion is further supported by a memorandum of law filed concurrently herewith. 



DATED this 15th day of June, 2015. 



 
        /s/  Samantha J. Slark   
       Attorney for Defendants 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of CITY 
DEFENDANTS’ MOTION UNDER RULE 56(f) was served, via electronic filing, upon the 
following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 



        /s/ Heidi Medrano  
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 



CITY DEFENDANTS’  
MEMORANDUM IN SUPPORT OF 



MOTION UNDER RULE 56(f) 
 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 



S. Pregman, and Salt Lake City (collectively the “City Defendants”) hereby submit a 



Memorandum in Support of their Motion Under Rule 56(f), which is filed in conjunction with 



and in further support of their Opposition to Plaintiff’s Motion for Summary Judgment. 



ARGUMENT 



 Plaintiff’s motion seeks a judgment declaring Utah Code § 78B-3-104 (the “bond 



statute”) and Utah Code § 63G-7-601 (the “undertaking statute”) unconstitutional both facially 
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and as applied to Plaintiff.  Rule 56(f) of the Utah Rules of Civil Procedure makes clear that 



summary judgment may not be granted against a party if additional discovery is necessary for the 



party to “present by affidavit facts essential to justify [its] opposition.”  Utah R. Civ. P. 56(f).  



“Such a request should be liberally treated, unless dilatory or lacking in merit.”  Reeves v. Geigy 



Pharm., Inc., 764 P.2d 636, 639 (Utah Ct. App. 1988) (citation omitted).  Some minimal 



discovery is necessary to determine if the bond and undertaking statute are unconstitutional as 



applied to Plaintiff in this case. 



Specifically, Plaintiff filed the declaration of Sean Kendall in support of the claim that 



the bond and undertaking statutes are unconstitutional as applied to Plaintiff because Plaintiff is 



impecunious and does not have the means to provide collateral for a bond or to file an 



undertaking.  Plaintiff’s declaration states he has “only minimal assets, none of which would 



likely be sufficient collateral for a bond” in this case, but Plaintiff does not identify those assets.  



(Affidavit of Sean Kendall (“Kendall Aff’d”), ¶ 14, May 6, 2015, on file with the Court.)  



Likewise, Plaintiff fails to account for the more than $22,000 he raised on the “GoFundMe” 



website for this very purpose, i.e., funding a lawsuit against Salt Lake City and these police 



officers for claims relating to the unfortunate shooting of his dog, Geist.  (See generally Kendall 



Aff’d.)  In their brief opposing Plaintiff’s motion for summary judgment, the City Defendants 



request the Court hold a preliminary hearing to inquire further into these points so that the Court 



may determine if the bond and undertaking statutes are indeed unconstitutional as applied to 



Plaintiff and determine the amount of the bond that be filed in this case.  The City believes this is 



the most efficient way to proceed, but requests in the alternative the opportunity to conduct 



limited discovery regarding the nature of Plaintiff’s “minimal assets” and why the $22,000 he 
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raised to fund this law suit cannot provide collateral for a bond in this case.  This would involve 



written discovery and/or a deposition of Plaintiff.  The City Defendants would also like to 



interview (if consented to by Plaintiff’s counsel) or depose Michael Brown and Charles Cayias, 



the insurance agents that submitted declarations in support of Plaintiff’s motion for summary 



judgment, to understand why the $22,000 Plaintiff has raised in cash to fund a law suit against 



the City Defendants is not sufficient collateral to issue a bond in this matter. 



CONCLUSION 



 Based on the City Defendants’ Opposition to Plaintiff’s Motion for Summary Judgment 



and the foregoing, the City Defendants request the Court schedule a hearing to determine 



Plaintiff’s assets and if the bond and undertaking statutes are unconstitutional as applied to 



Plaintiff.  In the alternative, the City Defendants request the opportunity to conduct limited 



discovery to determine Plaintiff’s assets and if the bond and undertaking statutes are 



unconstitutional as applied to Plaintiff. 



DATED this 15th day of June, 2015. 



 
        /s/ Samantha J. Slark   
       Attorney for Defendants 
 
  



00298











4 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of CITY 
DEFENDANTS’ MEMORANDUM IN SUPPORT OF MOTION UNDER RULE 56(f) 
was served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
        /s/ Heidi Medrano  
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



RESPONSE TO PLAINTIFF’S MOTION 
FOR EXPEDITED DISPOSITION 



 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 



S. Pregman, and Salt Lake City (collectively the “City Defendants”) hereby file their Response 



to Plaintiff’s Motion for Expedited Disposition. 



RESPONSE 



 Plaintiff requests an expedited hearing of his motion for summary judgment challenging 



the constitutionality of Utah Code § 78B-3-104 (the “bond statute”) and Utah Code § 63G-7-601 



(the “undertaking statute”) because Plaintiff claims his ability to file an action against the City 
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Defendants for claims arising from the unfortunate shooting of his dog, Geist, “hinges entirely on 



this Court’s decision.”  (Pl.’s Mem in Supp. of Mot. for Expedited Disposition at p. 3, on file 



with the Court.)  This claim is inaccurate as Plaintiff is only required to file a bond and 



undertaking pursuant to the statutes to pursue state law claims.  Plaintiff may pursue federal 



constitutional claims without such a requirement.  In addition, the Court should note that Plaintiff 



filed the Complaint in this declaratory action on January 25, 2015, and an Amended Complaint 



on February 5, 2015.1  Service was accepted for the individually named defendants and an 



Answer was filed on behalf of all defendants on February 27, 2015.  The Utah Rules of Civil 



Procedure state a party seeking a declaratory judgment, may move for summary judgment at any 



time after the expiration of 21 days from the time the action is commenced.”  Utah R. Civ. P. 



56(a) (“a party seeking . . . . declaratory judgment may, at any time after the expiration of 21 



days from the commencement of the action2 . . . move for summary judgment upon all or any 



part thereof.”). 



Plaintiff waited three months to file this motion for summary judgment.  As set forth in 



the City Defendants’ Opposition to Plaintiff’s Motion for Summary Judgment and their Rule 



56(f) Motion, it is not possible to determine if the bond and undertaking statutes are 



unconstitutional as applied to Plaintiff based on the declarations alone as Plaintiff has not 



adequately disclosed his assets, including the $22,000 he raised on the “GoFundMe” website to 



finance the very claims for which the challenged bond and undertaking requirement apply.  



Accordingly, the City Defendants request the Court conduct a preliminary hearing to inquire into 



                                                 
1  The City was served with the Amended Complaint on February 9, 2015, and accepted service on behalf 



of individually named police officers on February 20, 2015. 
2  Rule 3(a) of the Utah Rules of Civil Procedure states an action is commenced “by filing a complaint with 



the court.” 
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these matters and set an appropriate bond.  In the alternative, the City Defendants request limited 



discovery to determine Plaintiff’s assets, and why the $22,000 he raised to fund a lawsuit against 



the City Defendants cannot act as collateral for a bond, before the Court issues a ruling on the 



constitutionality of the bond and undertaking statutes as applied to Plaintiff. 



CONCLUSION 



The City Defendants are not necessarily opposed to a speedy hearing and resolution of 



this matter provided a preliminary hearing is set to inquire into these matters or the City 



Defendants are provided sufficient time to conduct the minimal discovery requested in their Rule 



56(f) motion. 



DATED this 15th day of June, 2015. 



 
        /s/ Samantha J. Slark   
       Attorney for Defendants 
 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of 
RESPONSE TO PLAINTIFF’S MOTION FOR EXPEDITED DISPOSITION was served, 
via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-15 17:51:24.153.



ROSS C ANDERSON  - Notification received on 2015-06-15 17:51:27.217.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-15-2015:17:50:59



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Motion Under Rule 56(f) of City Defendants



Memorandum in Support of Motion Under Rule
56(f) of City Defendants



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-15 17:51:54.263.



ROSS C ANDERSON  - Notification received on 2015-06-15 17:51:57.153.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-15-2015:17:51:29



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Response to Motion for Expedited
Disposition



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



EX PARTE MOTION FOR LEAVE TO 
FILE OVERLENGTH OPPOSITION TO 



PLAINTIFF’S MOTION FOR 
SUMMARY JUDGMENT 



 
Case No: 150900558 



 
Hon. Keith Kelly 



 
 Pursuant to Rule 7 of the Utah R. Civ. P., Defendants Salt Lake City Corporation, Brett 



Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, and George S. Pregman 



(collectively the “City”), by and through their counsel of record, hereby moves the court for 



leave to file an Overlength Opposition to Plaintiff’s Motion for Summary Judgment.  The City 



requests that it be permitted to file an Opposition brief that does not exceed 16 pages of 



argument, exclusive of introduction, face sheet and conclusion. 



 Under Rule 7(c)(2) of the Utah Rules of Civil Procedure, “[t]he court may permit a party 



00307











2 



to file an overlength memorandum upon ex parte application and a showing of good cause.”  



Counsel for the City has endeavored to be as concise as possible in drafting the arguments 



contained in the City’s Opposition brief, but was unable to adequately address each of the points 



raised by Plaintiff in just ten pages. 



 Accordingly, the City submits that good cause exists for the filing of an overlength 



Opposition brief and respectfully requests that it be granted leave to file the requested 



Opposition.  For the convenience of the Court, a proposed Order is filed concurrently herewith. 



DATED this 15th day of June, 2015. 



 
        /s/ Samantha J. Slark   
       Attorney for Defendants  
 
 
 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of EX 
PARTE MOTION FOR LEAVE TO FILE OVERLENGTH OPPOSITION TO 
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT was served, via electronic filing, 
upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano   
 
HB_ATTY-#46619 
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I� THE THIRD JUDICIAL DISTRICT COURT I� A�D FOR 



SALT LAKE COU�TY, STATE OF UTAH



SEAN KENDALL,



Plaintiff,



v.



BRETT OLSEN, LT. BRIAN PURVIS, 



JOSEPH ALLEN EVERETT, TOM 



EDMUNDSON, GEORGE S. PREGMAN, and 



SALT LAKE CITY CORPORATION,



Defendants.



ORDER GRA�TI�G



EX PARTE MOTIO� FOR LEAVE TO 



FILE OVERLE�GTH OPPOSITIO� TO 



PLAI�TIFF’S MOTIO� FOR 



SUMMARY JUDGME�T



Case No: 150900558



Hon. Keith Kelly



Based on the ex parte motion of Defendants Salt Lake City Corporation, Brett 



Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, and George S. Pregman 



collectively (the “City”) seeking permission to file an Overlength Opposition to 



Plaintiff’s Motion for Summary Judgment:



IT IS HEREBY ORDERED that the City may file an Overlength Opposition brief, 



that does not exceed 16 pages of argument exclusive of introduction, face sheet and 



conclusion.



-------------------------------------------------E�D OF 



ORDER--------------------------------------------[See top of Page 1 for Court Signature 



and Filing Date]



PROPOSED
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



SALT LAKE CITY CORPORATION’S 
OPPOSITION TO PLAINTIFF’S 



MOTION FOR SUMMARY JUDGMENT 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 



S. Pregman, and Salt Lake City Corporation (collectively the “City Defendants”) hereby file this 



Opposition to Plaintiff’s Motion for Summary Judgment. 
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INTRODUCTION 
 



Plaintiff claims Utah Code § 78B-3-104 (the “bond statute”) and Utah Code § 63G-7-601 



(the “undertaking statute”) are unconstitutional, both facially and as applied to Plaintiff.  Plaintiff 



does not have standing to challenge these statutes as he admits he can afford the $300 



undertaking requirement and he has collateral sufficient to cover a bond in the amount the City 



requests.  In addition to lacking standing to challenge the statutes, the Utah Supreme Court has 



already held the requirement to file a bond when bringing state law claims against a police 



officer is constitutional as applied in usual and ordinary circumstances.  The Court further held 



that the bond requirement could be unconstitutional as applied if the plaintiff was impecunious 



and provided instruction that a district court had the means to conduct preliminary proceedings to 



determine the financial status of the plaintiff if a plaintiff makes such a claim. 



The City believes a $12,000.00 bond would be sufficient to cover fees and costs related 



to the state law claims that Plaintiff sets forth in his Amended Notice of Claim.  The City does 



not request more than the $300 minimum undertaking set forth in Utah Code § 63G-7-601, 



which Plaintiff concedes he can afford.  A hearing is necessary to determine Plaintiff’s ability to 



post a $12,000 bond.  Plaintiff’s declaration is vague as to the assets he owns that could provide 



security for such a bond.  More disturbingly, he completely fails to account for the more than 



$22,000 he raised on the “GoFundMe” website for the purpose of funding a lawsuit against Salt 



Lake City and its police officers for claims related to the unfortunate shooting of his dog, Geist. 



Accordingly, the City Defendants request the Court hold a hearing to determine Plaintiff’s 



financial means and his ability to meet the requested bond. 
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RESPONSE TO PLAINTIFF’S STATEMENT OF UNDISPUTED FACTS 



1. On January 26, 2015, and pursuant to UTAH CODE ANN. § 63G-7-401, 
Kendall served his Amended Notice of Claim on Salt Lake City Corporation 
(“SLCC”), which sets forth the nature of the claims Kendall will assert in his 
action against the Defendants. See Amended Notice of Claim, a copy of which is 
attached as Exhibit “A.” 
 
City’s Response:  Undisputed that Plaintiff served an Amended Notice of Claim on Salt 



Lake City Corporation on January 26, 2015, but the City Defendants do not know if Plaintiff will 



in fact pursue all or indeed any of the claims identified in that notice of claim in an action filed 



with the Court. 



2. In order to file his claim against Defendants, Kendall must first comply 
with the requirements under UTAH CODE ANN. § 63G-7-601(2) and UTAH 
CODE ANN. § 78B-3-104. 
 
City’s Response:  Disputed.  Plaintiff is not required to file an undertaking or bond 



pursuant to Utah Code § 63G-7-601(2) or Utah Code § 78B-3-104 to pursue the federal 



constitutional claims set forth in his notice of claim.  Likewise, if the Court determines Plaintiff 



is impecunious and that either statute would be unconstitutional as applied to Plaintiff, Plaintiff 



will not be required to file an undertaking or bond before filing a Complaint and pursuing state 



law claims. 



3. The Undertaking Statute requires any person filing a cause of action 
against a governmental entity to contemporaneously “file an undertaking in a sum 
fixed by the court that is: (a) not less than $300; and (b) conditioned upon 
payment by the plaintiff of taxable costs incurred by the governmental entity in 
the action if the plaintiff fails to prosecute the action or fails to recover 
judgment.” UTAH CODE ANN. § 63G-7-601(2). 
 
City’s Response:  Disputed.  If the Court determines Plaintiff is impecunious, this Court 



may adjust the amount of the required sum under the undertaking statute. 
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4. The Bond Statute requires a person filing an action against a law 
enforcement officer to post a bond before the action is filed, in an amount 
determined by the court, to “cover all estimated costs and attorney fees the officer 
may be expected to incur in defending the action.”  UTAH CODE ANN. § 78B-3-
104(1) and (2). 
 
City’s Response:  Disputed.  If the Court determines Plaintiff is impecunious, this Court 



may adjust the amount of the bond required under the bond statute.   



5. The Undertaking Statute requires that the undertaking be filed “[a]t the 
time the action is filed.” UTAH CODE ANN. § 63G-7-601(2). Hence, the 
determination by the Court of the amount of the undertaking must occur before 
the filing of the Complaint. 
 
City’s Response:  Undisputed.  But the Court may adjust the amount of the undertaking 



if the Plaintiff is indeed impecunious. 



6. The Bond Statute prevents the filing of “an action against a law 
enforcement officer … unless the [plaintiff] has posted a bond in an amount 
determined by the court.” UTAH CODE ANN. § 78B-3-104(1). (Emphasis 
added). 
 
City’s Response:    Disputed.  If the Court determines Plaintiff is impecunious, this 



Court may adjust the amount of the bond required under the bond statute.   



7. Neither statute provides any standard or guidance as to any procedure 
comporting with due process by which courts may determine the amounts of the 
required bond or undertaking. See UTAH CODE ANN. §§ 63G-7-601 and 78B-3-
104. 
 
City’s Response:  This is legal argument not a statement of fact, which argument is 



addressed in sections § III, B below. 



8. Utah law provides for the recovery of attorney’s fees against any party in 
any case that is frivolous and pursued in bad faith. UTAH CODE ANN. § 78B-5-
825. 
 
City’s Response:  Disputed.  The language of Utah Code § 78B-5-825 permits a court to 



award attorney fees to a prevailing party if the party can show both that “the action or defense to 
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the action was without merit” and “not brought or asserted in good faith.”  See infra § III, A, ii 



for further discussion on this point. 



9. The Utah Governmental Immunity Act requires governmental entities to 
defend actions brought against governmental employees: 
 
  [A] governmental entity shall defend any action brought against its 



employee arising from an act or omission occurring: (a) during the 
performance of the employee’s duties; (b) within the scope of the 
employee’s employment; or (c) under color of authority.   



 
UTAH CODE ANN. § 63G-7-902(1). 
 
City’s Response:  Disputed.  A government entity may decline to defend an action 



against a government employee when the government employee is named in their individual 



capacity.  Utah Code § 63G-7-902(3)(b).  Likewise, a government entity is only required to 



defend an employee in the above named circumstances, upon the employee’s timely written 



request to the government entity.  Utah Code § 63G-7-902(2)(a). 



10. At all times relevant to this action, Defendant SLCC was and is a 
municipality, organized and existing under and by virtue of the laws of the State 
of Utah. See Am. Compl. at ¶ 10 and Answer at ¶ 10. 
 
City’s Response:  Undisputed. 



11. Salt Lake City police officer Defendants, Brett Olsen (“Olsen”), Brian 
Purvis (“Purvis”), Joseph Allen Everett (“Everett”), Tom Edmundson 
(“Edmundson”), and George S. Pregman (“Pregman”) were, at all times relevant 
to this action, employees of SLCC. See Am. Compl. at ¶ 14 and Answer at ¶ 14. 
 
City’s Response:  Undisputed. 



12. Pursuant to UTAH CODE ANN. § 63G-7-902(1), SLCC is required to 
defend police officer Defendants Olsen, Purvis, Everett, Edmundson and 
Pregman, against the claims Kendall will assert in his lawsuit. See Am. Compl. at 
¶ 32 and Answer at ¶ 32. 
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City’s Response:  Disputed.  A government entity may decline to defend an action 



against a government employee when the government employee is named in their individual 



capacity.  Utah Code § 63G-7-902(3)(b).  Likewise, a government entity is only required to 



defend an employee in the above named circumstances, upon the employee’s timely written 



request to the government entity.  Utah Code § 63G-7-902(2)(a). 



13. It is impossible to predict with any reasonable degree of accuracy the 
amount of attorney’s fees and costs that will be incurred in the future by any 
litigant in a police abuse case.  See Aff. of Randall K. Edwards, at ¶ 12, a copy of 
which is attached as Exhibit “B.” 
 
City’s Response:  Disputed.  As set forth in the declaration of Mark Kittrell it is possible 



for an attorney to provide a reasonable estimate of attorney fees and costs from reviewing the 



claims asserted and the legal and factual issues involved.  (Declaration of Mark Kittrell (“Kittrell 



Decl.”) ¶¶ 3-10, June 15, 2015, filed concurrently herewith.) 



14. Due to the complexity of Kendall’s claims with respect to the killing of 
Geist, the attorney’s fees that might be incurred by or on behalf of all police 
officers named as defendants could range from $25,000 to $750,000 or more. Id. 
at ¶ 13; see also Aff. of Robert Sykes, at ¶ 8, a copy of which is attached as 
Exhibit “C.” 
 
City’s Response:  Disputed.  The issues in this case are not “complex.”  Moreover, the 



City anticipates attorney fees and costs in the range of $12,000 to handle the state law claims set 



forth in the Amended Notice of Claim.  (Kittrell Decl. ¶¶ 3-15.) 



15. A person without substantial wealth, a very high income, and/or 
substantial assets is unlikely obtain a bond in an amount of anticipated costs and 
attorneys’ fees. Sykes Aff., Ex. C, at ¶ 9. 
 
City’s Response:  Disputed.  Moreover, the City anticipates attorney fees and costs in the 



range of $12,000 to handle the state law claims set forth in the Amended Notice of Claim.  



(Kittrell Decl. ¶¶ 3-15.)  A bond for $12,000 would require a payment of $120, and potentially 
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cash collateral in the amount of $12,000.  (Declaration of Deborah Lindstrom (“Lindstrom 



Decl”) ¶ 3-4 & 7, June 15, 2015; Aff’d of Charles James Cayias (“Cayias Decl.”) ¶ 12, May 8, 



2015, on file with the Court.)  Plaintiff’s “GoFundMe” website discloses he has raised more than 



$22,000 to pursue legal claims against Salt Lake City and its officers related to the unfortunate 



shooting of his dog, Geist.  (Kittrell Decl. ¶¶ 16-19, and Exhibit A thereto.) 



16. Insurance providers base a person’s eligibility for a court bond purely on 
that person’s financial abilities. See Aff. of Charles James Cayias, at ¶ 9, a copy 
of which is attached 6 as Exhibit “D”; see also Aff. of Michael S. Brown, at ¶ 7, a 
copy of which is attached as Exhibit “E.” 
 
City’s Response:  Disputed.  Insurance providers consider a person’s capacity, their 



capital, and their character in determining that person’s eligibility for a bond.  (Lindstrom Decl ¶ 



5-6.) 



17. In order to issue a court bond, insurance providers require collateral 
sufficient to cover the full amount of the bond. See Cayias Aff., Ex. D, at ¶ 9; 
Brown, Aff., Ex. E, at ¶ 7. 
 
City’s Response:  Disputed.  Collateral is typically required, but that collateral is not 



always 100% of the bond.  Whether collateral is required and the amount of that collateral 



depends on a person’s capacity, their capital, and their character.  (Lindstrom Decl. ¶¶ 4-6.) 



18. Kendall has a significant amount of debt, and his expenses amount to 
almost all of his net income. See Aff. of Sean Kendall, at ¶¶ 9-13, a copy of which 
is attached as Exhibit “F.” 
 
City’s Response:  Disputed.  The Declaration of Sean Kendall does not provide total 



financial disclosure.  Moreover, the Declaration fails to disclose the more than $22,000 Plaintiff 



raised on the “GoFundMe” website to fund a legal action against Salt Lake City and its police 



officers for claims related to the unfortunate shooting of his dog, Geist.  (Lindstrom Decl. ¶ 8; 



Kittrell Decl. ¶¶ 16-19.) 



00320











xii 



19. Kendall owns only minimal assets. Id. at ¶ 14. 
 
City’s Response:  Disputed.  The Declaration of Sean Kendall does not provide total 



financial disclosure.  Rather, it makes the conclusory statement that he owns “only minimal 



assets.”  Likewise, the Declaration fails to disclose the more than $22,000 he raised on the 



“GoFundMe” website to fund a legal action against Salt Lake City and its police officers for 



claims related to the unfortunate shooting of his dog, Geist.  (Lindstrom Decl. ¶ 8; Kittrell Decl. 



¶¶ 16-19.) 



20. Kendall’s financial situation is such that he cannot afford to post a bond in 
an amount sufficient to cover costs and attorneys’ fees defendant police officers 
may incur in defending the action, or to file an undertaking of an amount 
significantly more than $300. Id. at ¶ 15; see also see also Cayias Aff., Ex. D, at 
¶¶ 11-13; Brown Aff., Ex. E, at ¶¶ 9-13. Hence, Kendall will be prevented from 
pursuing his state law claims, including his claims under the Utah Constitution, 
against Defendants unless the Bond Statute is deemed to be unconstitional. 
 
City’s Response:  Disputed.  Plaintiff raised more than $22,000 on his “GoFundMe” 



website, which is more than sufficient collateral for the bond of $12,000 and the $300 



undertaking the City Defendants request.  (Lindstrom Decl. ¶¶ 3-12; Kittrell Decl. ¶¶ 3-19.) 



CITY DEFENDANT’S STATEMENT OF ADDITIONAL FACTS 



1. Members of the public can donate funds to a “Legal Fund for Justice for Geist” at 



the following website: http://www.gofundme.com/Justice-For-Geist.  (Kittrell Decl. ¶¶ 16-19 and 



Exhibit A thereto.) 



2. That website contains the following statement: “My name is Sean Kendall. I am 



the owner of the dog Geist who was shot and killed by a police officer after illegally trespassing 



on private property.”  (Kittrell Decl. ¶¶ 17 and Exhibit A thereto.) 
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3. Mr. Kendall requests donations and states “[A]ll donations will be used to fight 



the Salt Lake City Police Department in a court of law.”  (Kittrell Decl. ¶ 19 and Exhibit A 



thereto.) 



4. As of the date of this declaration, that website indicates that Mr. Kendall has 



raised $22,823 for his pending lawsuit.  (Kittrell Decl. ¶ 19 and Exhibit A thereto.) 



5. The City requests the Court set a bond in the amount of $12,000.  (Kittrell Decl.  



¶ ¶ 3-15. 



6. The funds from the Plaintiff’s “GoFundMe” website are sufficient to provide 



collateral for that bond.  (Lindstrom Decl. ¶¶ 11-12.) 
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ARGUMENT 



I. PLAINTIFF DOES NOT HAVE STANDING TO CHALLENGE THE 
CONSTITUTIONALITY OF THE BOND AND UNDERTAKING STATUTES. 



 
Plaintiff does not have standing to challenge the bond and undertaking statutes because 



he admits he can afford the $300 filing fee and has collateral sufficient to cover the bond the City 



requests.  To have standing to challenge the constitutionality of a statute, plaintiff must show 



application of the statute will deprive the plaintiff of some constitutional right.  Hoyle v. Monson, 



606 P.2d 240, 242-243 (Utah 1980) (declining to consider constitutionality of filing fee statute 



where plaintiff’s were not impecunious and could not show statute would deny them any rights).  



See also State v. Roberts, 2015 UT 24, ¶¶ 46-47, 345 P.3d 1226 (“Standing requires that we view 



the constitutionality of a statute from the perspective of the party raising the challenge . . . a party 



may only challenge a statute ‘to the extent the alleged basis of its infirmity is, or will be, applied 



to his detriment”); State v. Burke, 225 Neb. 625, 408 N.W.2d 239, 245 (Neb. 1987) (citing New 



York v. Ferber, 458 U.S. 747 (1982)) and stating “[t]he traditional rule is that one to whom a 



statute may be applied constitutionally does not have standing to challenge that statute on the 



ground that it conceivably may be applied unconstitutionally to others in situations not before the 



court”).  Where a plaintiff cannot do so, a plaintiff does not have standing to challenge the 



statute. 



In Hoyle, the Utah Supreme Court found the plaintiffs did not have standing to challenge 



the constitutionality of the filing fee statute because they were not impecunious so the filing fee 



statute did not deny them access to the court.  In reaching this conclusion the Court explained 



“the right and power of the judiciary to declare whether legislative enactments exceed 



constitutional limitations is to be exercised with considerable restraint and in conformity with 
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fundamental rules.”  Hoyle, 606 P.2d at 242.  “One such fundamental rule of long-standing is 



that unnecessary decisions are to be avoided and that the courts should pass upon the 



constitutionality of a statute only when such a determination is essential to the decision in a 



case.”  Id. at 242.  “A constitutional question does not arise merely because it is raised and a 



decision is sought thereon; rather, the constitutionality of a statute is to be considered in the light 



of the standing of the one who seeks to raise the question and of its particular application.”  Id. at 



242.  “An attack on the validity of a statute cannot be made by parties whose interests have not 



been, and are not about to be, prejudiced by the operation of the statute.”  Id. at 242. 



The Court’s conclusion that the plaintiff did not have standing is particularly instructive: 



In the instant case, plaintiffs concede that the validity of their challenge turns on 
their status as impecunious office seekers.  Therefore, it was not necessary for 
the trial court nor is it now necessary for this Court to reach the question as 
to the constitutionality of the filing fee provision, for the plaintiffs lack 
standing to bring the action.  Plaintiffs are without standing by virtue of their 
failure to demonstrate that the enforcement of the filing fee provision denied them 
a constitutionally guaranteed right.  It is not sufficient that, at some future time, 
an application of the statute might infringe upon the constitutional rights of 
differently situated persons; such an eventuality is to be dealt with only if 
and when it arises, and then it must be upon petition of the injured party.  In 
the absence of a showing of a denial of protected rights, there is no constitutional 
issue properly before us. 
 



Hoyle, 606 P.2d at 242. 



In this case, plaintiff admits he can afford the $300 minimum payment contemplated by 



the undertaking statute.  The City Defendants do not request an undertaking of more than $300.  



Likewise, as raised in response to Plaintiff’s Statement of Fact, in the City’s Defendants’ 



Statement of Additional Facts, and in more detail in § IV below, Plaintiff has sufficient collateral 



to cover the bond of $12,000 the City Defendants request. 
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II. THIS COURT IS BOUND BY THE UTAH SUPREME COURT’S DECISION IN 
ZAMORA V. DRAPER THAT HELD THE BOND REQUIREMENT 
CONSTITUTIONAL. 



This Court is required to find the bond and undertaking statutes constitutional.  It is well 



established that a statute “is presumed constitutional, and [that a court will] resolve any 



reasonable doubts in favor of constitutionality.”  Tindley v. Salt Lake City School Dist., 2005 UT 



30, ¶ 11, 116 P.3d 295.  Moreover, the Utah Supreme Court has already held the bond statute is 



constitutional.  Zamora v. Draper, 635 P.2d 78, 80-82 (Utah 1981) (holding prior bond statute 



with substantially the same language constitutional in the ordinary and usual circumstances); 



Snyder v. Cook, 688 P.2d 496 (Utah 1984) (same). 



In Zamora, the Utah Supreme Court considered the constitutionality of the prior bond 



statute, which contained substantially the same language as the current bond statute.1  The Court 



                                                 
1  The prior bond statute, contained in Utah Code § 78-11-10 states: 
 
Before any action may be filed against any sheriff, constable, peace officer, state road officer, or 
any other person charged with the duty of enforcement of the criminal laws of this state, or service 
of civil process, when such action arises out of, or in the course of the performance of his duty, or 
in any action upon the bond of any such officer, the proposed plaintiff, as a condition precedent 
thereto, shall prepare and file with, and at the time of filing the complaint in any such action, a 
written undertaking with at least two sufficient sureties in an amount to be fixed by the court, 
conditioned upon the diligent prosecution of such action, and, in the event judgment in the said 
cause shall be against the plaintiff, for the payment to the defendant of all costs and expenses that 
may be awarded against such plaintiff, including a reasonable attorney’s fee to be fixed by the 
court. In any such action, the prevailing party therein shall, in addition to an award of costs as 
otherwise provided, recover from the losing party therein such sum as counsel fees as shall be 
allowed by the court. The official bond of any such officer shall be liable for any such costs and 
attorney fees.  



 
A copy of Utah Code § 78-11-10 is attached hereto as Exhibit A.  The current bond statute is contained in 
Utah Code § 78B-3-104 and states: 
 



(1) A person may not file an action against a law enforcement officer acting within the 
scope of the officer’s official duties unless the person has posted a bond in an amount 
determined by the court. 
 
(2) The bond shall cover all estimated costs and attorney fees the officer may be expected 
to incur in defending the action, in the event the officer prevails. 
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began its analysis of the statute by reciting the well recognized principle that statutes “are 



accorded a presumption of validity” and that “courts do not strike down a legislative act unless 



the interests of justice in the particular case before it require doing so because the act is clearly in 



conflict with the higher law as set forth in the Constitution.”  Zamora, 635 P.2d at 80-82.  In 



light of these considerations, the Court considered the purpose of the bond statute and concluded 



the statute was constitutional; as applied in ordinary and usual circumstances: 



[W]e see no persuasive reason to disagree with these propositions supportive of 
the validity of the statute: that peace officers are in an especially hazardous 
calling rendering a service essential to public safety and welfare. While it is the 
privilege of most of us to steer clear of situations where there is violence and 
danger, it is the sworn duty of peace officers to go into such situations.  Without 
extenuating thereon, this exposes them to the possibility of becoming involved 
therein and of incurring animosities of those engaged in such troubles, with the 
consequent risks of lawsuits which may emanate therefrom. 
 



Zamora, 635 P.2d at 80.  The court went on to find that the statute did not violate the open courts 



provision because a court “has means at their command of conducting appropriate preliminary 



procedures” to make determinations on such things as the applicability of the statute to the 



claims in the Complaint and whether the plaintiff was impecunious and able to post a bond.  



Zamora, 635 P.2d at 81.  The Utah Supreme Court reaffirmed its finding that the bond statute 



was constitutional three years later when the constitutionality of that statute was challenged 



again.  Snyder, 688 P.2d 496 (Utah 1984) (rejecting plaintiff’s argument that the bond statute 



denied plaintiff equal protection of the law.).  The language of Utah Code § 78B-3-104 is 



                                                                                                                                                             
(3) The prevailing party shall recover from the losing party all costs and attorney fees 
allowed by the court. 
 
(4) In the event the plaintiff prevails, the official bond of the officer shall be liable for the 
plaintiff’s costs and attorney fees. 



 
A copy of Utah Code § 78B-3-104 is attached hereto as Exhibit B. 
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virtually identical to the language of the prior bond statute that the Utah Supreme Court has 



twice recognized as facially constitutional.2  This court is bound by those decisions and must 



find the bond statute constitutional. 



 The Court should find the undertaking statute constitutional for the same reasons.  Like 



the bond statute, that statute must also be presumed constitutional with any reasonable doubt 



construed in favor of constitutionality.  See supra.  The undertaking statute contains the same 



language that the “sum be fixed by the court” that the Court in Zamora found important and gave 



courts flexibility to determine whether the statute would be unconstitutional as applied to a 



particular plaintiff.  Moreover, courts have frequently upheld as constitutional statutes like the 



undertaking statute that require only a small minimal payment as a condition to filing a claim 



with the courts.  See e.g. Ortwein v. Schwab, 410 U.S. 656, 660 (1973) (holding that minimal 



filing fees for civil litgation do not violate Equal Protection Clause if rational justification for fee 



exists.). The rationale of Zamora applies to the undertaking statute and it should be upheld as 



constitutional as well. 



III. PLAINTIFF HAS NOT SHOWN THE BOND OR UNDERTAKING STATUTES 
ARE FACIALLY UNCONSTITUTIONAL. 



 
A. The Bond and Undertaking Statutes do not Violate Substantive Due Process. 



 
i. The bond and undertaking statutes are reasonably related to a proper 



legislative purpose. 
 



Plaintiff claims the bond statute violates substantive due process because it is not 



rationally related to a legitimate government purpose.  (Mem. in Supp. of Mot. for Summ. J. at 



7.)  The right to bring state law claims is not a fundamental right and a statute must be upheld if 



                                                 
2  See supra n.1 and Exhibits A&B hereto. 
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the statute has “a reasonable relation to a proper legislative purpose, and [is] neither arbitrary nor 



discriminatory.”  Tindley, 2005 UT 30, at ¶ 29. The bond statute is an attorney’s fees provision 



that awards fees to the prevailing party.  To ensure there is an opportunity for the police officer 



to actually recover fees if the officer prevails on the claims, a bond is required.3  In Zamora the 



Utah Supreme Court concluded the bond statute withstood constitutional challenge because the 



nature of a police officer’s work exposes police officers to a greater risk of being subject to a law 



suit and there is “nothing inherently unreasonable in the legislature viewing it as within the 



police power of the sovereign, in the interest of maintaining the peace and good order of society, 



to provide this measure of protection to that class of officers who are willing to undertake that 



hazardous responsibility.”  Zamora, 635 P.2d at 80. 



 Indeed, this case is a classic example of the type of overzealous litigation this provision 



was intended to discourage.  As set forth in Plaintiff’s Amended Notice of Claim, Plaintiff 



intends to bring a smorgasbord of state law claims against five different officers and the City for 



                                                 
3  The language of the statute clearly contemplates Salt Lake City’s ability to enforce the bond provision 



and collect attorney fees for its representation of an officer acting in either their official or individual capacity.  The 
bond statute limits the requirement to file a bond to claims against a law enforcement officer acting within the scope 
of the officer’s official duties.  Claims against police officers acting within the scope of their employment are 
limited to claims against the government entity, i.e. official capacity claims, unless the plaintiff can satisfy the 
requirements of Utah Code § 63G-7-202(c).  As Plaintiff points out, a government entity is required to defend 
actions brought against its employees in their official capacity, on submission of a timely written request.  Utah 
Code § 63G-7-902(1)-(2); Pl.’s Statement of Fact No. 12 & Response, supra.  Accordingly, the plain language of the 
statute contemplates the City’s ability to collect attorney fees for both official capacity and individual capacity 
claims.  



The legislature reaffirmed its desire to provide protection to law enforcement officers and the ability for 
Salt Lake City to collect attorney fees and costs, if they prevail on their claim, by rejecting S.B. 290 that sought to 
modify Utah Code § 78B-3-104 to limit collection of attorney fees and expenses to attorney fees and expense 
“personally” incurred by the officer.  See e.g. S.B. 290, 2015 Leg., Gen. Sess. (bill proposing limiting attorney fees 
and cost to attorney fees and costs “personally” incurred by the officer did not pass in the house.).  Indeed, Senator 
Bramble pointed out inclusion of attorney fees “personally” incurred was contrary to the language of Utah Code § 
78B-3-104 and the concept of permitting recovery of attorney fees and cost for “actions against a law enforcement 
officer acting within the scope of the officer’s official duties.”  See e.g. S.B. 290, 2015 Leg., Gen. Sess. (Discussion 
of Bill on Senate Floor on Day 42 available at 
http://utahlegislature.granicus.com/MediaPlayer.php?clip_id=18843&meta_id=550631.) 
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the actions of those officers.  Most, if not all of those claims are precluded by the Government 



Immunity Act of Utah and are duplicative of Plaintiff’s federal and state constitutional claims.  



For example, Plaintiff proposes bringing claims of trespass, trespass to chattel, a claim for 



intentional infliction of emotional distress, and negligence for entering or instructing the entrance 



to Plaintiff’s backyard in alleged violation of Plaintiff’s Fourth Amendment rights.  Plaintiff’s 



claims against the individual officers are precluded because the Governmental Immunity Act of 



Utah limits recovery to claims against Salt Lake City, not the individual officers.  Utah Code § 



63G-7-202(3)(a).  Moreover, the Government Immunity Act of Utah precludes claims for 



intentional torts and claims in negligence, where the alleged injury “arises out of or in connection 



with . .  . mental anguish, or violation of civil rights.”  Utah Code § 63G-7-201(1) and (4)(b).  



The City Attorney’s Office will be required to spend time conducting discovery to confirm the 



basis of the claims and preparing motions to dispose of those claims, when a quick review of the 



law demonstrates these claims fall within the parameters of the Government Immunity Act of 



Utah.  Requiring a bond serves the purpose of requiring Plaintiff and his attorney to 



appropriately research claims before bringing them and ensures the party defending against such 



claims is able to collect, at least in part, the attorney fees they are entitled to receive by statute 



when they prevail on such claims. 



In arguing the bond statute is not rationally related to a proper legislative purpose, 



Plaintiff asks this court to ignore the conclusion of the Utah Supreme Court that the bond statute 



is reasonably related to the proper legislative purpose of deterring repeat and vexatious litigation 



that arises as the result the nature of a police officer’s work.  Notably, Plaintiff does not even 



attempt to argue the undertaking statute is not rationally related to the legitimate government 
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purpose of ensuring the government entities ability to collect at least some taxable costs in a 



case. 



ii. Section 78B-5-825 does not render the bond statute unconstitutional. 
 



That section 78B-5-825 of the Utah Code awards attorney’s fees to prevailing parties 



where it is shown that a claim or defense lacked merit and was not brought in good faith does not 



render the bond statute unconstitutional.  It is not within the province of the courts to “rule on the 



wisdom of the [challenged] Act or to determine whether the Act is the optimal method for 



achieving the desired result.”  Rather, the court’s inquiry “is limited to the Act’s 



constitutionality.”  Tindley, 2005 UT 30, ¶ 32, 116 P.3d 295.  See also, Judd v. Drezga, 2004 UT 



91, ¶ 15, 103 P.3d 135 (“Our job as this state’s court of last resort is to determine whether the 



legislature overstepped the bounds of its constitutional authority . ..  not whether it made wise 



policy in doing so.”). 



Plaintiff’s argument ignores this principle.  Plaintiff also ignores the fact that section 



78B-5-825 states a different standard for the award of attorney fees.  Specifically, a prevailing 



party may receive attorney fees under section 78B-5-825 if the prevailing party can show “both 



that the losing party’s action or defense was ‘without merit’ and that it was brought or asserted in 



bad faith.”  Outsource Receivables Management, Inc. v. Bishop, 2015 UT App 41, ¶ 10, 344 P.3d 



1167.4  For a prevailing party to receive fees under the bond statute, a party need only prevail on 



the claims.  See Utah Code § 78B-3-104(3) (“The prevailing party shall recover from the losing 



                                                 
4  To show that the claim was without merit the prevailing party must do more than show that it prevailed, 



but rather that the party “could not have reasonably believed [the claim] to have a basis in law and fact.”  Id. 2015 
UT App 41, at ¶ 12.  Likewise, to show a claim was brought in bad faith the party must have “(1) [lacked a]n honest 
belief in the propriety of the activities in question; (2) ... inten[ded] to take unconscionable advantage of others; [or] 
(3) [had] intent to, or knowledge of the fact that the activities in question will ... hinder, delay or defraud others.’”  
Id. at ¶ 14. 
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party all costs and attorney fees allowed by the court.”).  As such, the bond statute is an 



attorneys’ fee provision with bond requirements to ensure either party has the ability to collect, 



should they prevail.5  Indeed, courts from other jurisdictions have found the requirement to post 



a bond on the filing of a complaint is reasonable where the prevailing party is entitled to recover 



attorney fees.  Beverly Hills Design Studio (N.Y.) Inc. v. Morris, 126 F.R.D. 33, 34-38 (S.D. N.Y. 



1989) (imposing requirement to post a bond to ensure ability for other party to recover attorney 



fees where statute awarded fees)6.  



iii. Decision from other jurisdictions are unavailing because this Court is 
bound by the Utah Supreme Court’s decisions in Zamora and Snyder. 



 
 Plaintiff urges this court to follow the decision of the Florida Supreme Court in 



Psychiatric Assoc. v. Siegel.  Notably, the provision challenged in that case was not reciprocal 



and only awarded attorney fees to the defendant if the defendant prevailed.  Psychiatric Assoc. v. 



Siegel, 610 So. 2d 419, 424 (Fla. 1992).  There, of course, are other cases from other 



jurisdictions that find bond statutes similar to Utah’s bond statute are constitutional.  See 



Urrizaga v. Twin Falls Co., 106 Fed. Appx. 546, 549 (9th Cir. 2004) (holding that Idaho’s 



version of the bond statute (Idaho Code § 6-6107) is constitutional).  Rhodes v. Superior Court, 



                                                 
5  Note, the statute provides the official bond of the officer shall be liable for the plaintiff’s costs and 



attorney fees.  Utah Code § 78B-3-104.  
6  Notably, the prior version of § 78B-5-825 was enacted at the time the Utah Supreme Court issued its 



decisions in Zamora and Snyder, finding the bond statute constitutional.  See Utah Code § 78-27-56.   See also 
Turtle Management, Inc. v. Haggis Management, Inc., 645 P.2d 667, 671 n.1 (Utah 1982). 



7  Idaho Code 6-610 reads: 
 
(1) For purposes of this section, a “law enforcement officer” shall be defined as any court personnel, 
sheriff, constable, peace officer, state police officer, correctional, probation or parole official, prosecuting 
attorney, city attorney, attorney general, or their employees or agents, or any other person charged with the 
duty of enforcement of the criminal, traffic or penal laws of this state or any other law enforcement 
personnel or peace officer as defined in chapter 51, title 19, Idaho Code. 
 
(2) Before any civil action may be filed against any law enforcement officer or service of civil process on 
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90 Cal.App.3d 484, 489 (Cal. Ct. App.  1979) (finding a statute that required plaintiffs to post a 



bond constitutional because court can make a reasonable determination about the bond amount). 



But a Utah court has twice found that the bond statute’s attorney fee provision requiring the 



posting of a bond to protect police officers, who by the nature of their work are more subject to 



litigation than other members of the public, is reasonable and passes constitutional muster.  



Zamora, 635 P.2d 80; Synder, 688 P.2d at 498.  Until and unless Plaintiff satisfies “the 



substantial burden” of convincing the Utah Supreme Court that its decisions in those cases were 



wrong, the decisions in Zamora and Snyder are binding on this Court and the decisions from 



other states are unavailing.  Tindley, 2005 UT 30, at ¶ 14. (“Under the doctrine of stare decisis, [a 



                                                                                                                                                             
any law enforcement officer, when such action arises out of, or in the course of the performance of his 
duty, or in any action upon the bond of any such law enforcement officer, the proposed plaintiff or 
petitioner, as a condition precedent thereto, shall prepare and file with, and at the time of filing the 
complaint or petition in any such action, a written undertaking with at least two (2) sufficient sureties in an 
amount to be fixed by the court. The purpose of this requirement is to ensure diligent prosecution of a civil 
action brought against a law enforcement officer, and in the event judgment is entered against the plaintiff 
or petitioner, for the payment to the defendant or respondent of all costs and expenses that may be awarded 
against the plaintiff or petitioner, including an award of reasonable attorney’s fees as determined by the 
court. 
 
(3) In any such civil action the prevailing party shall be entitled to an award of costs as otherwise provided 
by law. The official bond of any law enforcement officer under this section shall be liable for any such 
costs. 
(4) At any time during the course of a civil action against a law enforcement officer, the defendant or 
respondent may except to either the plaintiff’s or petitioner’s failure to file a bond or to the sufficiency of 
the sureties or to the amount of the bond. 
 
(5) When the defendant or respondent excepts to the plaintiff’s or petitioner’s failure to post a bond under 
this section, the judge shall dismiss the case. 
 
(6) When the defendant or respondent excepts to the sufficiency of the sureties[,] the sureties must be 
justified by the plaintiff or petitioner. Upon failure to justify the judge must dismiss the case. 
 
(7) When the amount of the bond is excepted to, a hearing may be held upon notice to the plaintiff or 
petitioner by the defendant or respondent of not less than two (2) nor more than ten (10) working days after 
the date the exception is filed, before the judge of the court in which the action is brought. If it appears that 
the bond is insufficient in amount, the judge shall order a new bond sufficient in amount to be filed within 
five (5) days of the date such order is received by the plaintiff or petitioner. If no such bond is filed as 
required by the order of the court, the judge shall dismiss the action. 



 
A copy of Idaho Code § 6-610 is attached as Exhibit C. 
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party seeking to overturn a prior decision of the Utah Supreme Court] assumes the substantial 



burden of convincing [the Court] that the rule was originally erroneous or is no longer sound 



because of changing conditions and that more good than harm will come by departing from 



precedent.”) 



B. The Bond and Undertaking Statutes do not Violate Procedural Due Process 
because the Court has the Ability to Conduct a Preliminary Hearing to Set 
the Bond and Undertaking Amounts. 



 
 Plaintiff claims that the bond and undertaking statutes deprive a plaintiff of procedural 



due process because they do not provide for a hearing before the bond or undertaking is posted.  



But the decision in Zamora specifically found that the prior version of this statute was 



constitutional because courts have the ability to conduct hearings on preliminary matters and the 



requirement, in statute, that the court “fix the bond,” gave the court the flexibility to determine 



whether a plaintiff had the means to pay the bond and whether a bond should be imposed.  The 



current bond statute and the undertaking statute both include that same language that the court 



“fix the bond.” 



The claim that the statute is unconstitutional because a court is given astounding 



discretion in setting the amount of the bond or undertaking is equally unfounded.  This is not a 



unique situation.  For example, district courts may be called on to set bond amounts when an 



appeal is filed.  See Utah R. App. P. 6 (requiring the filing of a bond “in the sum of at least $300 



or such greater amount as the trial court may order on motion of the appellee to ensure payment 



of all costs on appeal”).  Likewise, courts are frequently called on to exercise discretion in 



determining whether a party may recover attorney fees, the amount a party may recover in 



attorney fees, and setting bail amounts.  The absence of strict guidelines or standards defining 
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how these amounts should be determined does not make the courts exercise of discretion 



unconstitutional. 



C. The Bond Statute and Undertaking Statute Do Not Violate the Open Courts 
Provision. 



 
 The bond and undertaking requirements do not violate the open courts provision of the 



Utah Constitution because no claim is abrogated.  “Although the open courts clause protects both 



substantive and procedural rights, the clause is not an absolute guarantee of all substantive 



rights.”  Tindley, 2005 UT 30, ¶¶ 17-18, 116 P.3d 295.  “Rather, it applies only to legislation 



which ‘abrogates a cause of action existing at the time of its enactment.”  Id.  “In addition, the 



mere fact that legislation abrogates an existing legal remedy does not render it impermissible 



under the open courts clause.”  Id.  “Such legislation is acceptable under Berry so long as it 



either ‘provides an injured person an effective and reasonable alternative remedy’ or seeks to 



eliminate ‘a clear social or economic evil.’”  Id.; see also Berry v. Beech Airport Corp., 717 P.2d 



670 (Utah 1985). 



 First, neither the bond statute nor the undertaking statutes abrogate a claim.  This issue 



was squarely addressed by the Utah Supreme Court in Zamora.  Specifically, the Court found 



that “courts have the means at their command of conducting appropriate preliminary procedures” 



to determine whether a plaintiff is indeed impecunious and unable to furnish a bond.  Likewise, 



the Court concluded that because the “statute itself allows some flexibility wherein it provides 



that the bond shall be ‘in an amount fixed by the court . . .’” a court “may fix a bond in 



accordance with the plaintiff’s circumstances, however impoverished he may be, and yet allow 



him access to the court to seek justice, as assured by Sec 11 of Article I of the State 



Constitution.”  Zamora, 635 P.2d at 81. 
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 Plaintiff seeks to draw a distinction between the Court’s finding in Zamora and the 



current bond statute on the grounds that Utah Code § 78B-3-104(2) states “[t]he bond shall cover 



all estimated costs and attorney fees the officer may be expected to incur in defending the action, 



in the event the officer prevails.”  (Mem. in Supp. of Mot. for Summ. J. at 10-11.)  But that 



distinction is unavailing because the prior version of the statute that the Court upheld as 



constitutional contained an almost identical statement: “the proposed plaintiff, as a condition 



precedent thereto, shall prepare and file with, and at the time of filing the complaint in any such 



action, a written undertaking with at least two sufficient sureties in an amount to be fixed by the 



court . . . for the payment to the defendant of all costs and expenses that may be awarded against 



such plaintiff, including a reasonable attorney fee to be fixed by the court.”  Utah Code § 78-11-



10 (emphasis added)8  Both the bond statute and the undertaking statute provide for the court to 



fix the amount and, therefore, do not abrogate any claim.9 



                                                 
8  For the convenience of the Court a copy is attached hereto as Exhibit A. 



 9  Because neither the bond statute nor the undertaking statute abrogate a claim, the Court need not consider 
whether the statute is constitutional under a Berry analysis.  See e.g., Wood v. University of Utah Medical Center, 
2002 UT 134, ¶ 15, 67 P.3d 436 (“because the statute did not abrogate an existing legal remedy, and because the 
Berry test begins with the presumption that a legal remedy was abolished, the legislation satisfies the first Berry 
hurdle  . .  . we need not apply the second part of the Berry test.”).  Therefore, Plaintiff’s arguments on that point in 
§ II, A and B of its brief are irrelevant.  (Pl.’s Mem. in Supp. of Mot, for Summ. J. at 10-12 (where Plaintiff argues 
the bond and undertaking statutes do not withstand an analysis set forth by the Utah Supreme Court in Berry v. 
Beech Aircraft Corp., 717 P.2d 670, 676 (Utah 1985) to determine the constitutionality of statutes that abrogate a 
claim.).) 



Regardless, even under a Berry analysis, the bond and undertaking statutes pass constitutional muster.  
Berry holds that where a statute abrogates a claim that was available at the time the statute was enacted, the statute is 
acceptable if it (1) provides an injured person an effective and reasonable alternative remedy, or (2) seeks to 
eliminate a clear social or economic evil.  Berry, 717 P.2d at 676.  Ignoring the fact that the bond and undertaking 
statutes do not abrogate a claim, Plaintiff has an adequate alternative remedy as he may pursue federal constitutional 
claims without the requirement to file a bond.  See Berry, 717 P.2d at 680 (noting “section 11 is satisfied if the law 
provides an injured person an effective and reasonable alternative remedy ‘by due course of law’ for vindication of 
his constitutional interest” and stating that the “substitute remedy may be different” if it is “substantially equal in 
value or other benefit to the remedy abrogated.”); Day v. State ex rel. Utah Dept. of Public Safety, 1999 UT 46, ¶ 41, 
980 P.2d 1171 (citing Payne v. Myers, 743 P.2d 186, 190 (Utah 1987) (suit against the State for negligence in lieu of 
suit against state employee).) .  Likewise, the City fails to see how a claim that the statute does not contain specific 
step-by-step guidance on the standard or process to determine the amount of the bond demonstrates a denial of an 
alternative remedy, as plaintiff claims.  (The alleged unconstitutionality because the statute does not contain 
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D. The Bond and Undertaking Statutes Do Not Violate the Right to Petition 
Government. 



 
The bond and undertaking statutes do not violate the right to petition the government for 



the same reason they do not violate the open courts provision—Plaintiff is not precluded from 



filing a claim.  As set forth in detail above, both statutes contain language that has been 



interpreted by the Utah Supreme Court to give a court flexibility to waive the requirement to file 



a bond or undertaking, if a plaintiff is indeed impecunious.  Accordingly, the Plaintiff’s right to 



petition is not infringed. 



E. The Bond and Undertaking Statutes Do Not Violate Equal Protection. 
 
Plaintiff argues that the bond statutes violates equal protection because it creates two 



different classes of tortfeasors and provides special protection to police officers.  This argument 



was specifically rejected by the Utah Supreme Court in Zamora and again in its decision in 



Snyder on the grounds the statute provides the flexibility to permit a court to waive the bond 



requirement if the plaintiff is impecunious.  Zamora, 635 P.2d at 80-82 (finding bond statute did 



not violate equal protection of law because it provided flexibility to determine if statute would be 



unconstitutional as applied to a particular plaintiff); Snyder, 688 P.2d at 498 (rejecting plaintiff’s 



argument that the requirement to file a bond before filing suit denies plaintiff equal protection of 



                                                                                                                                                             
“specific guidance on the standard or process to determine the amount of the bond” is addressed in more detail at § 
III, B supra.). 
 In addition to there being adequate alternative remedies, the bond and undertaking statutes are not an 
arbitrary or unreasonable means of eliminating the clear social or economic evil of the city and police officers being 
subject to repeat and vexatious litigation with no means of recovering the costs and fees they are entitled to by 
statute.  The concern raised by plaintiff that the statutes only deter those that seek to bring actions against police 
officers makes little sense.  The purpose of the statute is to deter frivolous, vexatious and repeat litigation against 
police officers.  Likewise, the concern that it only deters those that cannot afford the bond or undertaking was 
addressed by the Court in Zamora when it found courts have the flexibility to fix the amount of the bond.  Finally, 
the existence of another statute that awards attorneys fees to a prevailing party based on a different standard does not 
demonstrate this statute is an arbitrary or unreasonable means of achieving the goal of deterring frivolous and 
vexatious litigation and ensuring a means of collecting the attorney fees it is entitled to receive by statute.  See supra 
III, A, ii. 
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the laws.)  As discussed above, the undertaking statute contains similar language permitting a 



court to set the amount of the undertaking or waive the undertaking requirement, if the plaintiff 



is impecunious.  Accordingly, it does not violate equal protection for the same reason the bond 



statute does not violate equal protection. 



IV. THE COURT SHOULD PROCEED BY SCHEDULING A HEARING TO 
DETERMINE WHETHER PLAINTIFF IS IMPECUNIOUS AND SET AN 
APPROPRIATE BOND. 



The issue in this case is whether the bond and undertaking requirements are 



unconstitutional as applied to Plaintiff.  As repeatedly stated in this brief, the Court in Zamora 



recognized “courts have the means at their command of conducting appropriate preliminary 



procedures to make a determination . . . [of] whether [a] plaintiff is in fact impecunious and 



unable to furnish the bond.”  Zamora, 635 P.2d at 81.  Plaintiff has submitted an affidavit stating 



his annual gross salary for 2014, his monthly expenses, the balance on his savings and checking 



accounts as of March 4, 2015, and the outstanding debt on his vehicle and credit card.  Plaintiff 



concludes by stating that he has “only minimal assets,” but does not list those assets.  



Disturbingly absent from the declaration is any reference to the more than $22,000 Plaintiff 



raised at the “GoFundMe” website he established to raise funds for this very purpose, i.e. to 



cover the costs associated with bringing a legal action against Salt Lake City and its officers 



related to the unfortunate shooting of his dog, Geist. 



Based on the City’s review of the state law claims set forth in the Plaintiff’s Amended 



Notice of Claim, the City requests a bond in the amount of $12,000.  From the declarations 



submitted by Plaintiff and the City, to secure a bond in the amount the City requests, Plaintiff 



need only pay $120 and utilize $12,000 worth of collateral, which is far less than the amount 
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Plaintiff has raised to fund this legal action.  Notably, the bond will only be called on if the 



Defendant police officers prevail on the state law claims and the plaintiff is ordered to pay 



attorney fees.  The requirement to file a bond should not cause Plaintiff concern if Plaintiff truly 



believes his claims have merit and that he will prevail.  Indeed, if Plaintiff does indeed prevail on 



those claims, he is entitled to receive his attorney fees. 



Finally, the statements of Mr. Sykes that this is a complicated case and that it is 



impossible to predict the attorney fees and cost in this case is strongly disputed by the declaration 



of Mark Kittrell.  The issues in this case are relatively simple and many of the claims Plaintiff 



proposes to bring in his Amended Notice of Claim may be disposed of on motion practice.  



Accordingly, it is estimated that if Plaintiff files a Complaint that asserts those claims it will take 



approximately 100-120 attorney hours, which is equal to two and a half to three regular working 



weeks, to respond and dispose of those claims.10  Similarly, while the City Attorney’s Office 



does not regularly keep track of hours it has the capacity to do so where, as here, there is an 



attorney fee provision at issue.  Finally, that the police officers will be represented by attorneys 



in the City Attorney’s Office has no bearing on the requirement to file a bond to secure payment 



of attorney fees if awarded, or an undertaking to secure costs.  In house counsel, including the 



City Attorney’s Office, are not precluded from recovering attorney fees where a contract or 



statute awards attorney fees just because they are represented by salaried in house counsel.  



Softsolutions, Inc. v. Brigham Young University, 2000 UT 46, ¶ 45, 1 P.3d 1095 (finding “a 



successful litigant who is not primarily engaged in providing legal services may recover attorney 



                                                 
 10  For purposes of estimating attorney hours, it would be preferable if Plaintiff prepared a draft Complaint 
that the Court could review in determining the merits of the proposed claims and the anticipated attorney fees.    
However, if Plaintiff intends to assert all claims set forth in the Amended Notice of Claim, reference to that 
document provides adequate basis for estimating fees. 
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fees when represented by salaried in-house counsel.”).  Finally, the City does not request an 



undertaking of more than $300, which Plaintiff admits he can afford.  No hearing is required on 



this point. 



CONCLUSION 



Based on the foregoing, the City Defendants respectfully request the Court hold a hearing 



to determine the amount of the bond applicable in this case. 



DATED this 15th day of June, 2015. 



 
        Samantha J. Slark    
       Attorney for Defendants 
 
 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of 
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT was served, via electronic 
filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano 
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U.C.A. 1953 § 78-11-10, U.C.A. 1953 § 78-11-10



 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1



U.C.A. 1953 § 78-11-10
West's Utah Code Annotated Currentness
Title 78. Judicial Code
Part II. Actions, Venue, Limitation of Actions
Chapter 11. Actions—Right to Sue and Be Sued
§ 78-11-10. Actions against officers—Costs and attorneys' fees



Before any action may be filed against any sheriff, constable, peace officer, state road officer, or any other person charged with
the duty of enforcement of the criminal laws of this state, or service of civil process, when such action arises out of, or in the
course of the performance of his duty, or in any action upon the bond of any such officer, the proposed plaintiff, as a condition
precedent thereto, shall prepare and file with, and at the time of filing the complaint in any such action, a written undertaking
with at least two sufficient sureties in an amount to be fixed by the court, conditioned upon the diligent prosecution of such
action, and, in the event judgment in the said cause shall be against the plaintiff, for the payment to the defendant of all costs
and expenses that may be awarded against such plaintiff, including a reasonable attorney's fee to be fixed by the court. In any
such action, the prevailing party therein shall, in addition to an award of costs as otherwise provided, recover from the losing
party therein such sum as counsel fees as shall be allowed by the court. The official bond of any such officer shall be liable
for any such costs and attorney fees.



Laws 1951, c. 58, § 1.



Codifications C. 1943, Supp., § 104-11-16.



CROSS REFERENCES



Costs awarded upon judgment, see Rules Civ. Proc., Rule 54.
Statute of limitations, see § 78-12-28.



RESEARCH REFERENCES



ALR Library



41 A.L.R.5th 47, Constitutionality, Construction, and Application of Statutes Requiring Bond or Other Security in Taxpayers'
Action.



Treatises and Practice Aids



Trial Handbook for Utah Lawyers § 32:10, Attorney fees.



UNITED STATES SUPREME COURT



Access to courts,
Access to courts, identification of underlying cause of action and lost remedy, government conspiracy to destroy or cover
up evidence of crime, torture and death of foreign spouse of American citizen by foreign army officers allegedly paid by
the CIA, see Christopher v. Harbury, U.S.D.C.2002, 122 S.Ct. 2179, 536 U.S. 403.



NOTES OF DECISIONS



Award of costs and attorney fees 7
Construction and application 2
Failure to file undertaking 5
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U.C.A. 1953 § 78-11-10, U.C.A. 1953 § 78-11-10



 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2



Liabilities for acts or omissions of deputies or assistants 3
Pleadings 6
Review 8
Taxpayer actions 4
Validity 1



1. Validity



Statute requiring that an undertaking be posted before an action may be filed against a sheriff, constable, peace officer when
such action arises out of or in the course of the performance of his duty was not unconstitutional. U.C.A.1953, 78-11-10. Snyder
v. Cook, 1984, 688 P.2d 496. Officers And Public Employees  119; Sheriffs And Constables  129



While it is privilege of most people to steer clear of situations where there is violence and danger, it is sworn duty of police
officer to go into such situations which expose them to possibility of incurring animosities of those who engaged in such trouble,
with consequent risks of lawsuits which may emanate therefrom; therefore, statute governing actions against officers which
requires posting of bond is not unconstitutional as applied in usual and ordinary circumstances. U.C.A.1953, 78-11-10. Zamora
v. Draper, 1981, 635 P.2d 78. Municipal Corporations  176(3.1)



2. Construction and application



In action against United States marshal for wrongful attachment of personalty, Utah statute providing that plaintiff must file a
bond guaranteeing costs and attorney's fees as a condition precedent to bringing suit against “sheriff, constable, peace officer,
state road officer or any other person charged with duty of enforcement of criminal laws of this state or service of civil process”
for actions arising out of the performance of their duties was inapplicable. U.C.A.1953, 78-11-10. Lynch v. Call, 1958, 261
F.2d 130. Costs  107



Statute governing action against officers was never intended, nor could it be properly applied, as blanket protection against
suit for alleged wrongs done by persons who happen to be peace officers where alleged wrongs have no connection with their
official duties. U.C.A.1953, 78-11-10. Zamora v. Draper, 1981, 635 P.2d 78. Municipal Corporations  189(1)



Statute governing actions against peace officers which provides for filing of bond before any action can be commenced should
be applied so as to harmonize ideals embodied in Constitution of affording all persons equal justice under law and access of
courts to serve that purpose; therefore, trial court erred in dismissing action brought against peace officers for failure to hold
bond without determining whether plaintiff was able to post bond. U.C.A.1953, 21-7-3, 21-7-4, 78-11-10; Const.Art. 1, § 11.
Zamora v. Draper, 1981, 635 P.2d 78. Municipal Corporations  189(1)



Statute providing that before any action may be filed against any sheriff, constable, peace officer, state road officer, or other
person charged with duty of enforcement of the criminal laws of the state, an undertaking for costs shall be filed, did not apply
to prosecuting attorneys. U.C.A.1953, 78-11-10. Heathman v. Giles, 1962, 13 Utah 2d 368, 374 P.2d 839. Costs  107



Statutes permitting prevailing party to recover attorney's fees in action against sheriff, constable, or upon bond of such official
were intended to allow attorney's fees to successful plaintiff only where official misconduct is involved, as distinguished from
private act. U.C.A.1953, 52-1-8, 78-11-10. Bowman v. Hayward, 1953, 1 Utah 2d 131, 262 P.2d 957. Sheriffs And Constables



 143; Sheriffs And Constables  170



3. Liabilities for acts or omissions of deputies or assistants



Deputy sheriff in attacking and abusing prisoner who refused to wash deputy sheriff's private automobile was acting in his
official capacity so that prisoner in assault and battery action was entitled to joint and several judgment against deputy sheriff,
sheriff, and sureties on official bonds of such officers, and to attorney's fees. U.C.A.1953, 52-1-8, 78-11-10. Bowman v.
Hayward, 1953, 1 Utah 2d 131, 262 P.2d 957. Sheriffs And Constables  100; Sheriffs And Constables  157(3); Sheriffs
And Constables  170
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U.C.A. 1953 § 78-11-10, U.C.A. 1953 § 78-11-10



 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 3



4. Taxpayer actions



Taxpayers' action seeking an injunction restraining clerk-auditor from approving salary claims of allegedly illegally hired deputy
sheriffs was properly dismissed because of taxpayers' failure to file an undertaking where taxpayers were given notice of the
lack of undertaking and ample opportunity to submit one. U.C.A.1953, 78-11-10. Snyder v. Cook, 1984, 688 P.2d 496. Counties



 196(4)



5. Failure to file undertaking



Wrongful death suit filed against police officer, city, and city police department without filing undertakings when complaint
was filed as required by Utah law would be dismissed for failure to timely file undertakings. U.C.A.1953, 63-30-19, 78-11-10.
Rippstein v. City of Provo, 1991, 929 F.2d 576. Municipal Corporations  742(1)



Failure to file undertaking when filing complaint in wrongful death action against police officer as required by Utah statute
warranted dismissal of action. U.C.A.1953, 78-11-10. Rippstein v. City of Provo, 1991, 929 F.2d 576. Municipal Corporations



 742(1)



6. Pleadings



When it reasonably appears to court that alleged wrong arises out of action in connection with, or related to, performance of
peace officers' duties, persons bringing action against officers should not be able to circumvent statute governing actions against
officers by simply alleging that officer acts outside his duty and thus in private capacity. U.C.A.1953, 78-11-10. Zamora v.
Draper, 1981, 635 P.2d 78. Municipal Corporations  189(1)



Where averments of party bringing assault action against police officers that police officers were not acting as peace officers
were contradicted by assertions of police officers that they were acting as peace officers at time of alleged assault, factual issue
existed which needed resolution before court could dismiss action on ground that defendants were acting as police officers and
not as private individuals. U.C.A.1953, 21-7-3, 21-7-4, 78-11-10; Const.Art. 1, § 11. Zamora v. Draper, 1981, 635 P.2d 78.
Assault And Battery  42



7. Award of costs and attorney fees



In action against police officers for assault and battery, for false arrest and imprisonment, and for malicious prosecution, court
did not err in awarding judgment to the defendants for attorney's fees. U.C.A.1953, 78-11-10. Wendelboe v. Jacobson, 1960,
10 Utah 2d 344, 353 P.2d 178. Costs  194.28



8. Review



In action against special officers of railroad for false arrest and false imprisonment, where notice of appeal was filed before
entry of that part of judgment which awarded attorney's fees in favor of a defendant, question whether statute authorized award
of attorney's fees to special officer of railroad could not be considered. U.C.A.1953, 78-11-10. McCall v. Kendrick, 1954, 2
Utah 2d 364, 274 P.2d 962. Appeal And Error  421



Current through 2007 General Legislative Session.



End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.



00343











 



Exhibit B 
  



00344











§ 78B-3-104. Actions against officers--Bond required--Costs and..., UT ST § 78B-3-104



 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1



West's Utah Code Annotated
Title 78b. Judicial Code



Chapter 3. Actions and Venue
Part 1. Actions--Right to Sue and be Sued



U.C.A. 1953 § 78B-3-104



§ 78B-3-104. Actions against officers--Bond required--Costs and attorney fees



Currentness



(1) A person may not file an action against a law enforcement officer acting within the scope of the officer's official duties
unless the person has posted a bond in an amount determined by the court.



(2) The bond shall cover all estimated costs and attorney fees the officer may be expected to incur in defending the action, in
the event the officer prevails.



(3) The prevailing party shall recover from the losing party all costs and attorney fees allowed by the court.



(4) In the event the plaintiff prevails, the official bond of the officer shall be liable for the plaintiff's costs and attorney fees.



Credits
Laws 2008, c. 3, § 680, eff. Feb. 7, 2008.



U.C.A. 1953 § 78B-3-104, UT ST § 78B-3-104
Current through 2014 General Session.



End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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§ 6-610. Actions against law enforcement officers, ID ST § 6-610



 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1



West's Idaho Code Annotated
Title 6. Actions in Particular Cases



Chapter 6. Usurpation of Office or Franchise



I.C. § 6-610



§ 6-610. Actions against law enforcement officers



Currentness



(1) For purposes of this section, a “law enforcement officer” shall be defined as any court personnel, sheriff, constable, peace
officer, state police officer, correctional, probation or parole official, prosecuting attorney, city attorney, attorney general, or
their employees or agents, or any other person charged with the duty of enforcement of the criminal, traffic or penal laws of
this state or any other law enforcement personnel or peace officer as defined in chapter 51, title 19, Idaho Code.



(2) Before any civil action may be filed against any law enforcement officer or service of civil process on any law enforcement
officer, when such action arises out of, or in the course of the performance of his duty, or in any action upon the bond of any
such law enforcement officer, the proposed plaintiff or petitioner, as a condition precedent thereto, shall prepare and file with,
and at the time of filing the complaint or petition in any such action, a written undertaking with at least two (2) sufficient sureties
in an amount to be fixed by the court. The purpose of this requirement is to ensure diligent prosecution of a civil action brought
against a law enforcement officer, and in the event judgment is entered against the plaintiff or petitioner, for the payment to the
defendant or respondent of all costs and expenses that may be awarded against the plaintiff or petitioner, including an award
of reasonable attorney's fees as determined by the court.



(3) In any such civil action the prevailing party shall be entitled to an award of costs as otherwise provided by law. The official
bond of any law enforcement officer under this section shall be liable for any such costs.



(4) At any time during the course of a civil action against a law enforcement officer, the defendant or respondent may except
to either the plaintiff's or petitioner's failure to file a bond or to the sufficiency of the sureties or to the amount of the bond.



(5) When the defendant or respondent excepts to the plaintiff's or petitioner's failure to post a bond under this section, the judge
shall dismiss the case.



(6) When the defendant or respondent excepts to the sufficiency of the sureties[,] the sureties must be justified by the plaintiff
or petitioner. Upon failure to justify the judge must dismiss the case.



(7) When the amount of the bond is excepted to, a hearing may be held upon notice to the plaintiff or petitioner by the defendant
or respondent of not less than two (2) nor more than ten (10) working days after the date the exception is filed, before the judge
of the court in which the action is brought. If it appears that the bond is insufficient in amount, the judge shall order a new bond
sufficient in amount to be filed within five (5) days of the date such order is received by the plaintiff or petitioner. If no such
bond is filed as required by the order of the court, the judge shall dismiss the action.
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§ 6-610. Actions against law enforcement officers, ID ST § 6-610



 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2



Credits
S.L. 1953, ch. 234, § 1; S.L. 1955, ch. 78, § 1; S.L. 1997, ch. 131, § 1.



Notes of Decisions (19)



I.C. § 6-610, ID ST § 6-610
Current with emergency effective and retroactive legislation through Chapter 212 of the 2015 First Regular Session of the 63rd
Idaho Legislature.



End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



DECLARATION OF  
MARK E. KITTRELL 



 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 I Mark E. Kittrell declare and state as follows: 



1. I am a citizen of the United States and a resident of Salt Lake County, Utah.  I am 



over eighteen (18) years of age and competent to testify to the facts stated herein. 



2. This declaration is based upon my personal knowledge of the facts stated herein. 



3. I am an attorney with Salt Lake City Corporation (“Salt Lake City”), and in this 
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role, I have experience handling and managing civil litigation involving police misconduct 



claims. 



4. Prior to joining Salt Lake City, I was an associate and shareholder at Fabian 



Clendenin where I worked on matters involving all types of civil litigation for various clients. 



5. In speaking with prospective clients, I often had to estimate attorneys’ fees and 



costs for the prospective clients’ litigation matters.  I did this to inform the prospective clients 



what they should expect to pay for litigation, as well as to determine an appropriate amount to 



request for a retainer.  This was a routine practice for all attorneys at Fabian Clendenin. 



6. While it may be nearly impossible to ascertain the exact number of attorney fees 



and costs that a particular matter may generate, I found it is not impossible to provide a 



reasonable estimate of attorney fees and costs to a client, especially from an experienced 



attorney. 



7. To create a reasonable estimate of attorneys fees and costs, I examine the claims 



asserted, the legal and factual issues involved, as well as the nature of the litigation, and then 



estimate the number of attorney hours (and related costs) expected to conduct research on those 



legal and factual issues, the number of attorney hours (and related costs) expected to handle fact 



discovery, the number of attorney hours (and related costs) expected to handle motion practice, 



and the number of attorney hours (and related costs) to prepare for and attend hearings before a 



court, arbitrator, or mediator. 



8. I have examined the Amended Notice of Claim Mr. Kendall filed in this matter. 
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9. It identifies three state constitutional law claims and five state law claims against 



Officer Olsen, three state constitutional claims and one state law claim against Officer Burvis, 



and negligence claims against Officers Everett, Edmunson, and Pregman. 



10. I estimate that it will take approximately 100-120 hours of attorney time, which is 



equal to two and a half to three week regular work weeks, to research, conduct fact discovery, 



draft motions, and attend court hearings on these claims. 



11. Litigation attorneys for Salt Lake City are familiar with the process of tracking 



attorney hours spent on various matters.  First, Salt Lake City’s litigation attorneys joined the 



office from private practice where they were required to bill hours spent on matters.  Second, 



Salt Lake City requires the Salt Lake City Attorney’s Office to keep track of hours spent 



conducting work for the City’s various clients during an annual time study.  Third, in litigation 



matters where attorneys’ fees provisions are at issue, it is easy for the litigator assigned to the 



case to develop a spreadsheet to keep track of hours spent.   



12. Utah law does not preclude Salt Lake City and its police officers from recovering 



attorney fees where a contract or statute awards attorney fees to the prevailing party simply 



because Salt Lake City and its police officers are represented by salaried in house counsel.  See 



e.g. Softsolutions, Inc. v. Brigham Young University, 2000 UT 46, ¶ 45, 1 P.3d 1095 (“a 



successful litigant who is not primarily engaged in providing legal services may recover attorney 



fees when represented by salaried in-house counsel.”) 



13. Attorney fees for salaried in house counsel are calculated using a cost-plus rate 



that takes into account the following: “(1) the proportionate share of the party’s attorney salaries, 



including benefits, which are allocable to the case based upon the time expended, plus (2) 
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allocated shares of the overhead expenses, which may include the costs of office space, support 



staff, office equipment and supplies, law library and continuing legal education, and similar 



expenses.”  Softsolutions, Inc., 2000 UT 46 at ¶¶ 51-52. 



14. The Salt Lake City Attorney’s Office uses a rate of $123.62 per hour, which was 



calculated using this formula, i.e. salary, benefits and allocated share of overhead expenses. 



15. Based on that rate and my estimate of the attorney time that will be required in 



this matter, I believe a bond in the amount of $12,000.00 is sufficient to cover the costs and 



attorney fees the City expects to incur in defending the officers in this action. 



16. As part of the work I have performed in this matter, I have visited the following 



website: http://www.gofundme.com/Justice-For-Geist.  (A true and correct copy of a screen shot 



of that website, taken on June 15, 2015 is attached as Exhibit A, hereto.) 



17. That website contains the following statement: “My name is Sean Kendall. I am 



the owner of the dog Geist who was shot and killed by a police officer after illegally trespassing 



on private property.”  (See Exhibit A at 2, hereto.) 



18. Mr. Kendall requests donations and states “[a]ll donations will be used to fight the 



Salt Lake City Police Department in a court of law.”  (See Exhibit A at 2, hereto.) 



19. As of the date of this declaration, that website indicates that Mr. Kendall has 



raised $22,823 for his pending lawsuit.  (See Exhibit A at 1, hereto.) 



 I DECLARE UNDER PENALTY OF PERJURY OF THE STATE OF UTAH THAT 
THE FOREGOING IS TRUE AND CORRECT. 
 



 DATED this 15th day of June, 2015. 



 
       /s/ Mark E. Kittrell   
      Mark E. Kittrell
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of 
DECLARATION OF MARK E. KITTRELL was served, via electronic filing, upon the 
following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano   
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Legal Fund For Justice for GEIST by Sean Kendall - GoFundMe



http://www.gofundme.com/akdui8[6/15/2015 4:27:02 PM]



EMERGENCIES



$22,823 of $25k



Raised by 700 people in 11 months



Donate Now



SHARE ON FACEBOOK



21K TOTAL
SHARES SHARE 20K TWEET 290



DONATETWEETSHARE



1 person likes this update



In 17 days it will be one year to the day when Geist was killed. Brett
Olsen illegally trespassed on private property, endangering himself,
and killing Geist. Please help me get justice for the wrongs Brett
Olsen committed. I am fighting the state and all their lawyers. I
need your support and help.



Subscribe to Updates



1 person likes this update



This bond statue is intentionally hidden so that the courts can
quickly dismiss any case that hasn't covered the bond. One more
fight thing to fight on the way to get Justice for Geist.



Thomas Karig
4 days ago



Janelle Allen
4 days ago



Laura Reeves
11 days ago (Monthly Donation)



Janet Ludvik
12 days ago



kick their ass Sean!



Legal Fund For Justice for GEIST
SALT LAKE CITY, …



Created June 21, 2014



Sean Kendall



14 DAYS AGOUPDATE #40



1 MONTH AGOUPDATE #39



700 DONATIONS RECENT



$50



$5



$8



$30



582



 



 



 



 



Search Help Start a Fundraiser DONATETWEETSHARE
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Legal Fund For Justice for GEIST by Sean Kendall - GoFundMe



http://www.gofundme.com/akdui8[6/15/2015 4:27:02 PM]



DONATETWEETSHARE



will be a big announcement on Dec. 18th.



Subscribe to Updates Show More



21K TOTAL
SHARES SHARE TWEET



COPY, PASTE & SHARE: http://www.gofundme.com/Justice-For-Geist



DONATE



What is GoFundMe?
Fundraising made easy >>



CONTACTLINKPOSTERREPORT



Most Recent



Please use Facebook to leave a comment below:



CONTINUE



Nothing gets posted to your wall. Only your Facebook name & photo are used.



My name is Sean Kendall. I am the owner of the dog Geist who was shot
and killed by a police officer after illegally trespassing on private property.



I live in Salt Lake City, UT and I am looking for support to ensure no one
else has to experience this type of loss. Geist was merely protecting his
property from an unknown intruder when the officer entered the yard
looking for a lost child and instead of walking away or using non lethal
means he killed Geist. 



My goal is to take this terrible event and set a precedent that police
departments must have training and non-lethal policies in place to
prevent the destruction of a family when their pets are needlessly killed. 



All donations will be used to fight the Salt Lake City Police Department in
a court of law.



63 COMMENTS



This go fund is not just for Sean this is a cause that will benefit all
of us whether we are dog owners or parents thisncausenwill
reshape how officers respond. Children have witnessed horrible
shootings and in one case I read a child was injured while cop
trying to shoot his dog. Another story recently in Iowa cop tried to



Sheryl Barry 4 months ago 2
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
DECLARATION OF  



DEBORAH LINDSTROM 
 
 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 I Deborah Lindstrom declare and state as follows: 



1. I am the Account Executive Surety for Wells Fargo’s Surety Practice Group. 



2. I am familiar with the requirements for the issue of surety bonds, including the 



issue of court bonds. 



3. A premium of 1% of the amount of the bond is a standard rate in the industry for a 



court bond. 



4. Collateral is typically required, but that collateral is not always 100% of the bond. 
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5. Whether a person qualifies for a bond and the amount of collateral required 



depends on what is referred to in the industry as the “3 C’s.” 



6. Specifically, (1) Capacity: Does the applicant have the skill and ability to 



complete the obligation; (2) Capital: Does the financial condition of the applicant warrant 



approval; and (3) Character: Does the applicant’s record show him to be of good character. 



7. Collateral is required, general it must be in the form of cash or letter or credit. 



8. The Declaration of Sean Kendall does not provide total financial disclosure. 



9. Typically we require personal financial statement(s) be provided to help verify 



and make a determination of whether a person qualifies for a bond and whether collateral is 



required. 



10. Accordingly, I cannot make a determination from the information provided if Mr. 



Kendall would qualify for a court bond and in what amount. 



11. I am informed, but cannot guarantee, that Mr. Kendall raised more than $22,000 



in cash to fund a legal action to pursue claims relating to the shooting of his dog, Geist. 



12. Based on the above information, $22,000 cash would typically be sufficient 



collateral for a bond in the amount of $12,000 that I am informed the City is requesting. 



I DECLARE UNDER PENALTY OF PERJURY OF THE STATE OF UTAH THAT 
THE FOREGOING IS TRUE AND CORRECT. 
 



DATED this 15th day of June, 2015. 



 
        /s/ Deborah Lindstrom   
       Deborah Lindstrom  
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of 
DECLARATION OF DEBORAH LINDSTROM was served, via electronic filing, upon the 
following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-15 17:54:04.293.



ROSS C ANDERSON  - Notification received on 2015-06-15 17:54:07.327.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-15-2015:17:53:39



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Memorandum - Overlength (Proposed) in
Opposition to Plaintiff's Motion for Summary
Judgment



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-15 17:53:34.687.



ROSS C ANDERSON  - Notification received on 2015-06-15 17:53:37.28.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-15-2015:17:52:59



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Motion for Leave to File Overlength Opposition to
Plaintiff's Motion for Summary Judgment



Order (Proposed) Granting Motion for Leave to
File Overlength Opposition to Plaintiff's Motion for
Summary Judgment



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al



00363











Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-15 17:54:34.607.



ROSS C ANDERSON  - Notification received on 2015-06-15 17:54:37.107.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-15-2015:17:54:09



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Affidavit/Declaration of Mark Kittrell



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-15 17:55:11.92.



ROSS C ANDERSON  - Notification received on 2015-06-15 17:55:17.153.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-15-2015:17:54:36



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Affidavit/Declaration of Deborah Lindstrom



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH



SEAN KENDALL,



Plaintiff,



v.



BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION,



Defendants.



ORDER GRANTING
EX PARTE MOTION FOR LEAVE TO 



FILE OVERLENGTH OPPOSITION TO 
PLAINTIFF’S MOTION FOR 



SUMMARY JUDGMENT



Case No: 150900558



Hon. Keith Kelly



Based on the ex parte motion of Defendants Salt Lake City Corporation, Brett Olsen, Lt. 



Brian Purvis, Joseph Allen Everett, Tom Edmundson, and George S. Pregman collectively (the 



“City”) seeking permission to file an Overlength Opposition to Plaintiff’s Motion for Summary 



Judgment:



IT IS HEREBY ORDERED that the City may file an Overlength Opposition brief, that 



does not exceed 16 pages of argument exclusive of introduction, face sheet and conclusion.



-------------------------------------------------END OF ORDER--------------------------------------------



[See top of Page 1 for Court Signature and Filing Date]



The Order of Court is stated below:
Dated: June 16, 2015 /s/ William W Barrett



11:22:03 AM District Court Judge



June 16, 2015 11:22 AM 1 of 1
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-16 11:22:58.607.



ROSS C ANDERSON  - Notification received on 2015-06-16 11:23:03.37.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-16-2015:11:22:11



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Order Granting Motion for Leave to File
Overlength Opposition to Plaintiff's Motion for
Summary Judgment



Filed by or in behalf of: WILLIAM W BARRETT



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 8411 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 



 
 



REPLY MEMORANDUM IN SUPPORT 
OF PLAINTIFF’S MOTION FOR 
SUMMARY JUDGMENT 
 
(Hearing Requested) 
 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 



 
 



 This Memorandum is respectfully submitted in reply to the City’s Opposition to Plaintiff’s 



Motion for Summary Judgment.  



 Pursuant to Utah R. Civ. P. 7(e), Plaintiff Sean Kendall (“Kendall”) respectfully requests 



a hearing on Plaintiff’s Motion for Summary Judgment.  



RESPONSE TO CITY DEFENDANT’S STATEMENT OF ADDITIONAL FACTS 
 
1. Members of the public can donate funds to a “Legal Fund for Justice for Geist” at the 
following website: http://www.gofundme.com/Justice-For-Geist.  
 
Plaintiff’s Response: Undisputed.  



2. That website contains the following statement: “My name is Sean Kendall. I am the owner 
of the dog Geist who was shot and killed by a police officer after illegally trespassing on private 
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property.”  
 
Plaintiff’s Response: Undisputed.  



3. Mr. Kendall requests donations and states “[A]ll donations will be used to fight the Salt 
Lake City Police Department in a court of law.”  
 
Plaintiff’s Response: Undisputed.  



4. As of the date of this declaration, that website indicates that Mr. Kendall has raised $22,823 
for his pending lawsuit. 
 
Plaintiff’s Response: Undisputed.  



5. The City requests the court set a bond in the amount of $12,000.  



Plaintiff’s Response: Undisputed.  



6. The funds from the Plaintiff’s “GoFundMe” website are sufficient to provide collateral for 
that bond.  



Plaintiff’s Response: Disputed. The funds raised through Kendall’s “GoFundMe” website are not 



available for the posting of a bond. Almost all of those funds have been spent, primarily to pay for 



some of Kendall’s legal fees and other costs, including setting up a website, paying GoFundMe’s 



8.5% commission, paying for meeting rooms, T-shirts, stickers, and other costs of fundraising and 



publicizing the need for policy changes and training in relation to police officers’ interactions with 



domestic animals. 



PLAINTIFF’S STATEMENT OF ADDITIONAL FACTS 



1. Kendall has submitted to the Court an affidavit pursuant to UTAH CODE ANN. § 



78A-2-303. See Aff. of Sean Kendall, at ¶ 39, a copy of which is attached hereto as Exhibit “A”. 



2. Plaintiff’s financial assets and liabilities as of June 22, 2015 are as follows. See 



Kendall Aff., Ex. A at ¶¶ 3–38.  
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Assets 
Checking Account Balance $1,355.14 
Savings Account Balance $5,177.41 
America First Balance $997.57 
GoFundMe Account Balance $836.71 
Saleable Personal Property $3,549.95 
Equity in Automobile $4,907.47 
Real Estate $0.00 



 
Monthly Income 



Employment at Westminster $2,232.53 
Other Income $0.00 



 
Debts 



Automobile $21,693.53 
Credit Card $380.00 
Attorney Fees and Costs $12,858.92 



 
Expenses 



Monthly Expenses $1,316.29 
Additional Yearly Expenses $1,152.53 



 
Income and Expenses for Legal Matters 



Related to the Killing of Geist 
GoFundMe Net Income $20,974.55 
PayPal Net Income $1,334.63 
Fundraising, publicity, and 
organizing Expenses 
(Approximately) 



$6,276.02 



Attorney Fees Paid $14,198.88 
 



3. Kendall, based on his financial condition, is unable to obtain for collateral an 



irrevocable bank letter of credit or certificate of deposit to be held by the surety in the amount of 



$12,000. Aff. of Charles James Cayias, Ex. B at ¶ 9.  Aff. of Michael Brown, Ex. C at ¶7. 
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4. Kendall, based on his financial condition, is unable to obtain a $12,000 bond unless 



(1) he or someone else put up 100% collateral in a form such as irrevocable bank letter of credit 



or certificate of deposit to be held by the surety, or (2) someone with a much more substantial 



financial condition signed a personal guaranty, promising to pay any amount the bond company is 



required to pay under the terms of the bond. Brown Aff. Ex. C at ¶ 7, Cayias Aff., Ex. B at ¶ 9. 



5. Kendall highly resents that, solely because of his financial situation and because he 



seeks to hold a Salt Lake City police officer legally accountable under Utah state law for the illegal 



trespass into his backyard and the killing of his best friend Geist (a Weimaraner dog), he is 



required, unlike other plaintiffs who have greater wealth and unlike other plaintiffs suing 



defendants who are not law enforcement officers, to disclose in his affidavit, which is part of a 



public court record, his personal and private financial information and recite the humiliating 



statutory language concerning his “poverty”. Kendall Aff. Ex. A at ¶ 40.  



ARGUMENT 



 Kendall seeks legal accountability and justice under Utah law for the unconstitutional 



trespass into his backyard and the tragic killing of his best friend, a Wiemaraner dog named 



Geist.  Solely because of (1) his financial situation, and (2) the status of defendants as law 



enforcement officers, Kendall has been, and continues to be, discriminated against in his 



endeavor to access the courts and pursue his state law claims.  He is being subjected to very 



different treatment in his efforts to access justice through the courts than would be experienced 



by (1) people of greater wealth, and (2) people who seek justice from defendants other than law 



enforcement officers.  The disparity in treatment is in violation of the freedom to petition 



government for redress of grievances, due process, equal protection, and the Open Courts Clause 



of the Utah Constitution. 
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 The City Defendants erroneously claim that a repealed statute and cases interpreting it 



apply in this matter.1  The fact is that UTAH CODE ANN. §78B-3-104 (the “Bond Statute”) is 



vastly different than the repealed statute relied upon by the City Defendants, insofar as it requires 



the Court to set the bond in an amount to “cover all estimated costs and attorney fees the officer 



may be expected to incur in defending the action . . .” The decision in Zamora v. Draper, 635 



P.2d 78 (Utah 1981), relied upon by the City Defendants, found that the previous statute 



permitted judicial discretion, which is not allowed by the present discriminatory statute. 



 The City Defendants contend that Kendall “has sufficient collateral to cover the bond of 



$12,000 the City Defendants request.” Defendants’ Memorandum at 2. That baseless assertion is 



belied by the uncontroverted affidavits attached hereto as Exhibits “A,” “B,” and “C.” 
 



I. EXCEPT FOR PERHAPS A SMALL UNDERTAKING AMOUNT TO BE 
SET BY THE COURT, KENDALL IS EXCUSED FROM PREPAYING 
ANY FEES, COSTS, OR SECURITY PRIOR TO COMMENCING AN 
ACTION AGAINST DEFENDANTS FOR THE VIOLATIONS OF STATE 
LAW THAT RESULTED IN THE KILLING OF GEIST. 



Based upon his affidavit dated June 22, 2015, a copy of which is attached hereto as 



Exhibit “A”, Kendall may institute and prosecute all his causes of action against defendants 



without prepayment of fees and costs or security once this Court has “review[ed] the affidavit 



and [made] an independent determination based on the information provided whether court costs 



and fees should be waived entirely or in part.”  UTAH CODE ANN. §§ 78A-2-302 (2), 78A-2-



                                                           
1 The City Defendants state:  “In Zamora, the Utah Supreme Court considered the 
constitutionality of the prior bond statute, which contained substantially the same language as the 
current bond statute.”  Salt Lake City Corporation’s Opposition to Plaintiff’s Motion for 
Summary Judgment (“Defendants’ Memorandum”), at 4. Again, the City Defendants claim that 
“78B-3-104 is virtually identical to the language of the prior bond statute . . .” Defendants’ 
Memorandum, at 4-5. (Emphasis added.) Even more deceptively, the City Defendants state that 
“the Utah Supreme Court has already held the bond statute is constitutional.” (Citing to the 1981 
decision in Zamora.)  Defendants’ Memorandum, at 3.  The Utah Supreme Court has never 
considered the constitutionality of the current Bond Statute, which was enacted in 2008. 
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304(1).  Kendall respectfully urges the Court to engage in that review and to make a 



determination about the waiver of costs, fees, and security at the earliest possible time.  
  
II. EVEN IF KENDALL IS PERMITTED TO PROCEED WITH HIS STATE 



LAW CLAIMS WITHOUT POSTING A BOND OR AN UNDERTAKING 
OF MORE THAN A FEW HUNDRED DOLLARS, HE HAS STANDING 
TO CHALLENGE THE CONSTITUTIONALITY OF THE BOND AND 
UNDERTAKING STATUTES. 



In order to commence an action against the law enforcement officers responsible for the 



illegal trespass into his backyard and for the killing of Geist, Kendall has been required to file an 



affidavit, pursuant to UTAH CODE ANN. §78A-2-302(2), setting forth in detail personal and 



private detailed financial information and reciting the humiliating statutorily-required language 



that “due to my poverty I am unable to bear the expenses of the . . . legal proceeding which I am 



about to commence . . .”  A plaintiff of substantial financial means would not have to (and could 



not) file such an affidavit to commence such an action.  Also, a plaintiff suing people other than 



law enforcement officers would not have to file such an affidavit to commence an action against 



them.  Kendall is being treated discriminatorily under the Utah Bond Statute and the Undertaking 



Statute solely (1) on the basis of his financial situation, and (2) because he is seeking to vindicate 



his rights against law enforcement officers rather than anyone else in the world.  



 The City Defendants presume to set the amount of the undertaking required under UTAH 



CODE ANN. § 63G-7-601 (the “Undertaking Statute”), while that is solely for the Court to decide.  



Because he is subject to that undertaking requirement, Kendall has standing to challenge its 



constitutionality because the statute provides no guidance as to the procedure or any standard to 



be applied in setting the amount, in violation of substantive and procedural due process. 
 



III. KENDALL, WHO IS DISCRIMINATED AGAINST BY OPERATION OF 
THE BOND STATUTE, HAS A FUNDAMENTAL CONSTITUTIONAL 
RIGHT OF ACCESS TO THE COURTS TO VINDICATE HIS RIGHTS 
AND TO OBTAIN A REMEDY 
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The City Defendants claim that “[t]he right to bring state law claims is not a fundamental 



right . . .” Defendants’ Memorandum at 5.  However, the case relied upon by the City 



Defendants, Tindley v. Salt Lake City School Dist., 2005 UT 30, 116 P.3d 295, dealt only with a 



damages cap, not with access to the courts. Nevertheless, Tindley actually supports Kendall’s 



position that a heightened degree of scrutiny must be applied in relation to his claims that, 



because of a violation of constitutional guarantees of equal protection, he is denied access to the 



courts.  Tindley v. Salt Lake City School Dist., 2005 UT 30, ¶ 28, 116 P.3d 295, 302 (“we review 



statutory classifications that implicate rights protected by the open courts clause under 



‘heightened scrutiny’ ”)  In Judd v. Drezga, 2004 UT 91, ¶ 19, 103 P.3d 135, 141, the Utah 



Supreme Court explained that a heightened degree of scrutiny is required: 
 
We employ heightened scrutiny under article 1, section 24 when reviewing legislation 
that “implicates” rights under article I, section 11.  Sustaining legislation against an 
article I, section 24 challenge alleging that one’s rights under the Open Courts Clause are 
constitutionally discriminated against requires the court to find that the challenged 
legislation “(1) is reasonable, (2) has more than a speculative tendency to further the 
legislative objective and, in fact, actually and substantially furthers a valid legislative 
purpose, and (3) is reasonably necessary to further a legitimate legislative goal.”  
(Citations omitted.) 



See also Lee v. Gaufin, 867 P.2d 572, 583 (Utah 1993) (referring to “our holding that the 



heightened-scrutiny standard governs the manner in which Article I, section 24 is applied when 



Article I, section 11 rights are implicated”). 



Kendall’s access to the courts to vindicate his state constitutional rights and other state 



legal protections is, without any doubt, a fundamental right under both federal and state law.  



See, e.g., Bill Johnson’s Restaurants, Inc. v. N.L.R.B., 461 U.S. 731, 741 (1983) (“the right of 



access to the courts is an aspect of the First Amendment right to petition the Government for 



redress of grievances.”); Miller v. USAA Cas. Ins. Co., 2002 UT 6, ¶ 38, 44 P.3d 663, 673 (“Both 



the due process clause of article I, section 7 and the open courts provision of article I, section 11 



of the Utah Constitution guarantee that litigants will have this ‘day in court.’”(Citations 
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omitted.)); Lyon v. Burton, 2000 UT 19, ¶¶ 28, 5 P.3d 616, 625 (“The right of access to the 



courts and to a civil remedy to redress injuries, which Article I, section 11 protects, is 



fundamental in Anglo-American law.”)2  
 
IV. THE APPLICATION OF THE BOND AND UNDERTAKING STATUTES 



TO KENDALL VIOLATE HIS RIGHTS TO EQUAL PROTECTION, DUE 
PROCESS, FREEDOM TO PETITION GOVERNMENT FOR REDRESS 
OF GRIEVANCES, AND ACCESS TO THE COURTS TO PURSUE A 
REMEDY FOR HIS INJURIES 



The Bond Statute, contrasted with the repealed UTAH CODE ANN. §78-11-10, leaves no 



discretion to the Court, providing, in part, as follows: 
 
The bond shall cover all estimated costs and attorney fees the officer may be expected to 
incur in defending the action . . .  (Emphasis added.) 



 In the event Kendall is required to file such a bond, he will be precluded from including 



in his lawsuit against the City Defendants any of his state law claims because he simply cannot 



obtain a bond,3 even if the Court accepts the absurd estimate of $12,000 by the City, which 



obviously was set low in order to dodge the substantial constitutional challenge here.   



 The Bond and Undertaking Statutes call for the Court to set arbitrary amounts, without 



providing any procedure or standards, beyond the means of Kendall to provide, depriving him of 



procedural and substantive due process; equal protection; the freedom to petition the government 



                                                           
2 The United States Supreme Court has made clear that one’s financial situation cannot 
determine access to the courts.  See Boddie v. Connecticut, 401 U.S. 371, 389 (1971) (J. Brennan 
concurring in part): 
  



“Courts are the central dispute-settling institutions in our society.  They are bound to do 
equal justice under law, to rich and poor alike. They fail to perform their function in 
accordance with the Equal Protection Clause if they shut their doors to indigent plaintiffs 
altogether. Where money determines not merely ‘the kind of trial a man gets,’ but whether he 
gets into court at all, the great principle of equal protection becomes a mockery.  A State may 
not make its judicial processes available to some but deny them to others simply because 
they cannot pay a fee.” (Citations omitted.) 



 
3 See Affidavits of Michael Brown and Charles Cayias, attached hereto as Exhibits “C” and “B”.  
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through the courts for redress of grievances; and access to the courts to seek a remedy, 



guaranteed by the Open Courts Clause. 



 The Bond and Undertaking Statutes should be declared unconstitutional so Kendall can 



proceed with his lawsuit for the killing of Geist. 



DATED this 22nd day of June, 2015. 



 
WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorneys for Plaintiff 
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 8411 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 



 
 



REQUEST TO SUBMIT FOR 
DECISION  
(Plaintiff’s Motion for Summary 
Judgment) 
 
(Hearing Requested) 
 
 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 



 
 



 Pursuant to U.R.C.P. 7(d), Plaintiff Sean Kendall, by and through his counsel of record, 



respectfully requests that the following motion be submitted for decision: 



1. Plaintiff’s Motion was filed on or about June 1, 2015.   



2. Defendants filed their Opposition to the Motion on or about June 15, 2015.  



3. Plaintiff filed his Reply on or about June 22, 2015.  
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4. A hearing is requested.  



DATED this 22nd day of June, 2015. 



 



WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 22nd day of June, 2015, I caused to be served a true 
and correct copy of the foregoing REQUEST TO SUBMIT FOR DECISION to the following 
by the method indicated below: 
 
Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



  



 



 



 



   /s/  Michelle D. Donohoo   
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 8411 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 



 
 



PLAINTIFF’S MEMORANDUM IN 
OPPOSITION TO CITY 
DEFENDANTS’ MOTION UNDER 
RULE 56(F) 



 
 
 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 



 
 



 Plaintiff Sean Kendall has submitted two affidavits, which, along with the two affidavits 



of Michael Brown and Charles Cayias, make it clear beyond any question that Kendall has 



insufficient assets to obtain a bond in this matter, even in the absurdly low amount of $12,000 



estimated in the affidavit of City Defendants’ lawyer.1 



                                                           
1 The extremely low estimate of attorneys’ fees and costs is no doubt the product of an effort by 
the City Defendants to avoid a ruling on the obvious unconstitutionality of the discriminatory, 
oppressive Bond Statute, which has ramifications far beyond this case.  Likewise, the City 
Defendants’ suggestion that they will agree to a $300 undertaking under the Undertaking Statute 
is a means of dodging the obvious arbitrariness called for by the statute, without any standards or 
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 The primary reason the City Defendants seek to delay this matter and conduct discovery, 



either through depositions and “written discovery” or an evidentiary hearing before this Court is 



to “understand why the $22,000 Plaintiff has raised in cash to fund a  law suit [sic] against the 



City Defendants is not sufficient collateral to issue a bond in this matter.”  First, the City 



Defendants have had several months to conduct the discovery they are seeking.  Second, the 



uncontroverted record is that Kendall no longer has “the $22,000”, or any amount close to 



$22,000, to spend on a bond, or to put up as collateral for a bond.  His attorneys’ fees and other 



expenses have cost far more than the money he has raised to help support this litigation and to 



publicize and gain support for  the cause of achieving major changes in policies and training 



relating to police officers’ treatment of domestic animals. 



 Kendall has no objection to an evidentiary hearing, if the Court believes it to be 



necessary, to determine (1) the estimated costs and fees that will be incurred by the police 



officers Kendall intends to sue for the trespass in his back yard and the killing of his best friend 



Geist; and (2) whether Kendall has the financial capacity to post a bond to cover those amounts.  



However, it is abundantly clear that, even if the Court accepts the City’s preposterous, self-



serving estimate (through an affidavit of the Defendants’ legal counsel, no less) that the officers’  



 



 



                                                           
prescribed procedures governing the setting of the undertaking amount, which could vary 
dramatically case by case and judge by judge.   
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costs and attorneys’ fees will be only $12,000, that amount cannot be covered by a bond because 



of Kendall’s extremely limited assets and income, as well as his expenses and outstanding debts. 



DATED this 22nd day of June, 2015. 



 



WINDER & COUNSEL, P.C. 
 
 
   /s/ Ross C. Anderson  
Ross C. Anderson 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 22nd day of June, 2015, I caused to be served a true 
and correct copy of the foregoing PLAINTIFF’S MEMORANDUM IN OPPOSITION TO 
CITY DEFENDANTS’ MOTION UNDER RULE 56(F) to the following by the method 
indicated below: 



 
Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



  



 



 



 



   /s/  Michelle D. Donohoo   
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-22 16:50:21.543.



ROSS C ANDERSON  - Notification received on 2015-06-22 16:50:25.73.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-22-2015:16:49:52



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Reply Reply to Memorandum in Support of
Plaintiff's Motion for Summary Judgment



Request/Notice to Submit Request to Submit for
Decision



Opposition to Plaintiff's Memorandum in
Opposition to City Defendants' Motion Under Rule
56(f)



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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3RD DISTRICT COURT - SALT LAKE



SALT LAKE  COUNTY, STATE OF UTAH



SEAN KENDALL : NOTICE OF
               



Plaintiff, : SCHEDULING CONF
:



VS. : Case No: 150900558 MI
BRETT OLSEN    et al. : Judge:     ROTATION JUDGE



               
Defendant. : Date:    June 25, 2015



SCHEDULING CONF is scheduled.



Date:  07/21/2015



Time:  09:00 a.m.



Location: FOURTH FLOOR-N44



              THIRD DISTRICT COURT



              450 SOUTH STATE STREET



              SALT LAKE CITY, UT  84114-1860



Before Judge: ROTATION JUDGE



Matter set for Scheduling Conference on Plaintiff's Motion for
Summary Judgment. Matter will not be continued without
stipulation of all parties.



Date: 06/25/2015 /s/ NIKI PETERSEN



Clerk/Clerk of Court



The court will provide an interpreter upon request. If you need
an interpreter, please notify the court at (801)238-7300 five
days before the hearing.



Individuals needing special accommodations (including auxiliary
communicative aids and services) should call the court at
(801)238-7500 three days prior to the hearing. For TTY service,
call Utah Relay at 800-346-4128.
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Case No: 150900558  Date: June 25, 2015



CERTIFICATE OF NOTIFICATION



I certify that a copy of the attached document was sent to the
following people for case 150900558 by the method and on the
date specified.



MAIL:  ROSS C ANDERSON 460 S 400 E SALT  LAKE CITY, UT 84111



MAIL:  MARK E KITTRELL 451 S STATE ST STE 505A PO BOX 145478
SALT LAKE CITY, UT 84114



MAIL:  SAMANTHA J SLARK 451 S STATE ST STE 505A PO BOX 145478
SALT LAKE CITY, UT 84114



Date: 06/25/2015 /s/ NIKI PETERSEN



Clerk/Clerk of Court
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Samantha J. Slark, #10774 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, Utah 84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorney for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



NOTICE OF INTENT TO SERVE 
SUBPOENA FOR RECORDS 



 
Case No: 150900558 



 
Hon. Keith Kelly 



 
 Pursuant to Rule 45(b)(3) of the Utah Rules of Civil Procedure, please take notice that on 



Tuesday June 30, 2015, Defendants, by and through their counsel of record, will serve the 



attached Subpoena for Records on the following: 



  America First Credit Union 
  1344 W. 4675 S. 
  Ogden, UT  84405 
  Attn:  Lita in Records Department 
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2 



 DATED this 29th day of June, 2015. 
 



 
       /s/ Samantha J. Slark ______ 



Samantha J. Slark 
Attorney for Defendant Salt Lake City  



 
 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 29th day of June, 2015, a true and correct copy of NOTICE 
OF INTENT TO SERVE SUBPOENA FOR RECORDS was served, via electronic filing, 
upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano________  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-29 13:20:44.987.



ROSS C ANDERSON  - Notification received on 2015-06-29 13:20:49.97.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-29-2015:13:20:07



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other NOTICE OF INTENT TO ISSUE
SUBPOENA



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



PLAINTIFF’S MOTION TO STRIKE 
PORTIONS OF THE DECLARATION 



OF MARK E. KITTRELL SUBMITTED 
IN OPPOSITION TO PLAINTIFF’S 



MOTION FOR SUMMARY JUDGMENT 
 
 
 
 



Civil No.: 150900558 
 



Judge: Keith Kelly 
 



  



Pursuant to Rule 56(e), Utah Rules of Civil Procedure, Plaintiff Sean Kendall (“Kendall”) 



moves the Court to strike paragraphs 10, 12, and 15 of the Declaration of Defendants’ counsel 



Mark E. Kittrell (“Kittrell Declaration”). 



 This motion is based on the following grounds:  



(1) Except as to uncontested matters, an attorney representing a party is incompetent to 



testify as to relevant matters at issue unless the information cannot be otherwise 



obtained and neither party will be prejudiced;  



(2) Among the thousands of lawyers in the State of Utah, information about the estimated 



fees and costs to be incurred by the Defendants can be obtained by lawyers other than 



the attorney for Defendants; 
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(3) Defendants will be prejudiced if their own lawyer is the source of information on the 



vital issue of whether future fees and costs can, without gross speculation, be 



estimated, and if so, what the estimated costs and fees are; 



(4) Kendall will be prejudiced if the source of the remarkably low estimate of attorneys’ 



fees and costs is permitted to be Defendants’ attorney, rather than one of thousands of 



Utah lawyers who are competent to testify and who are not personally involved in the 



very case in which the evidence is being presented; 



(5) Paragraph 12 of the Kittrell affidavit is simply a legal conclusion, not a matter of 



personal knowledge;  



(6) If, as in the case of Defendants’ lawyer, Mark E. Kittrell, an attorney cannot testify at 



trial or another evidentiary hearing about certain matters, he/she cannot testify by 



means of affidavit or declaration in support of or in opposition to a motion for 



summary judgment;  



(7) Since he is the attorney for Defendants in this matter, Mark E. Kittrell (“Kittrell”) 



cannot ethically or legally testify about contested matters, either by means of 



declaration or at any evidentiary hearing on behalf of his clients;  



(8) Paragraphs 10 and 15 of the Kittrell Declaration address vigorously contested matters 



that go to the heart of the significant constitutional issues presented in this case; 



(9) Since Rule 3.7, Utah Rules of Professional Conduct, forbids Kittrell from testifying at 



trial, so too is he incompetent to provide contested testimony by means of an affidavit 



in opposition to Plaintiff’s Motion for Summary Judgment. 
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 Pursuant to Rule 7(c)(1), Utah R. Civ. P., this motion is accompanied by a supporting 



memorandum.  



DATED this 29th day of June, 2015. 
WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorney for Plaintiff  
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CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 29th  day of June, 2015, I caused to be served a true and 
correct copy of the foregoing PLAINTIFF’S MOTION TO STRIKE PORTIONS OF THE 
DECLARATION OF MARK E. KITTRELL SUBMITTED IN OPPOSITION TO 
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT to the following by the method 
indicated below: 



 



Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  



 



 



 



   /s/  Michelle D. Donohoo   
Michelle D. Donohoo  
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



MEMORANDUM IN SUPPORT OF 
PLAINTIFF’S MOTION TO STRIKE 
PORTIONS OF THE DECLARATION 



OF MARK E. KITTRELL SUBMITTED 
IN OPPOSITION TO PLAINTIFF’S 



MOTION FOR SUMMARY JUDGMENT 
 
 
 



Civil No.: 150900558 
 



Judge: Keith Kelly 
 



  
 In this action, Plaintiff Sean Kendall (“Kendall”) is challenging the unconstitutionality of 



the Utah Bond Statute and Undertaking Statute. Those statutes require, as a condition of 



obtaining access to the courts to vindicate constitutional and other state legal rights and liberties, 



payments of amounts set by the Court, (1) without any prescribed procedure, (2) without any 



standard for the setting of the bond and undertaking amounts, and (3) requiring unfettered 



discretion and stupendous speculation on the Court’s part.  



The astoundingly discriminatory Bond Statute applies only in cases where plaintiffs seek 



access to the courts to sue law enforcement officers, and it has the effect of deterring people of 



nearly all economic circumstances from seeking to vindicate their legal rights through the courts 
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because (1) people with few or no means (like Kendall) simply do not have the resources to put 



up the necessary collateral to obtain a bond sufficient to cover anticipated attorneys’ fees and 



costs and (2) people of more substantial means are at risk, even in meritorious cases, of forfeiting 



significant amounts of money (perhaps hundreds of thousands of dollars or more) if they lose 



their cases. 



 When people of limited financial means are, by reason of the discriminatory impact of 



the Bond Statute, barred from access to the courts, they are denied access to justice without 



regard to the merits of their cases. They can have very substantial claims, yet be prohibited from 



pursuing their cases simply because of the onerous, unjust Bond Statute, which has nothing to do 



with deterring “frivolous” cases – and everything to do with providing enormous obstacles to 



justice for those of limited means and those who seek to hold law enforcement officers 



accountable for their abuses and illegal misconduct. 



 The Defendants have sought to avoid a determination of the vital constitutional issues 



presented in this matter by purporting to set the amount of the bond at $12,000 (which the 



Defendants mistakenly believe is affordable to Kendall), based on a self-serving, truly 



unbelievable Declaration1 of Mark E. Kittrell (“Kittrell Declaration”), an attorney employed by 



                                                           
1All discussion here and in the cited authorities relating to “affidavits” applies with equal force to 
“declarations.” Utah R. Civ. P. 11(a)(2) provides: “If a rule requires an affidavit or a notarized, 
verified or acknowledged signature, the person may submit a declaration pursuant to Utah Code 
Section 78B-5-705.” Utah Code Ann. § 78B-5-705 provides as follows: 



If the Utah Rules of Criminal Procedure, Civil Procedure, or Evidence require or permit a 
written declaration upon oath, an individual may, with like force and effect, provide an 
unsworn written declaration, subscribed and dated under penalty of this section, in 
substantially the following form: 



·     “I declare (or certify, verify, or state) under criminal penalty of the State of Utah that the 
foregoing is true and correct. 



·     Executed on (date). 
·     (Signature)”. 
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the Salt Lake City Attorney’s Office, who states as follows in the Declaration he has filed in this 



matter: 



10.  I estimate that it will take approximately 100-120 hours of attorney 
time, which is equal to two and a half to three week regular work weeks, to 
research, conduct fact discovery, draft motions, and attend court hearings on these 
claims [referring to “three state constitutional law claims and five state law claims 
against Officer Olsen, three state constitutional claims and one state law claim 
against Officer Burvis, and negligence claims against Officers Everett, 
Edmunson, and Pregman”, para. 9, Kittrell Declaration].”   
 



Kittrell Declaration, para. 10. 



15.  Based on that rate ($123.62 per hour, para. 14, Kittrell Declaration) 
and my estimate of the attorney time that will be required in this matter, I believe 
a bond in the amount of $12,000.00 is sufficient to cover the costs and attorney 
fees the City expects to incur in defending the officers in this action. 
 



Kittrell Declaration, para. 15. 



 Defendants seek to moot the constitutional issues and avoid a determination that will 



have far-reaching effects by trying to set the amount required for a bond under the Bond Statute 



at an amount they (mistakenly) believe Kendall can afford to post. However, on this pivotal 



matter, they do not offer competent testimony of someone who could testify at trial. Rather, the 



Defendants’ lawyers simply turn to themselves to provide the self-serving estimate, 



inappropriately confusing – and fusing – Mr. Kittrell’s role as an advocate with his role as a 



witness. 



DEFENDANTS’ LAWYER, MARK KITTRELL, CANNOT TESTIFY, 
THROUGH LIVE TESTIMONY NOR DECLARATION, IN AN EFFORT 
TO ESTABLISH A CONTESTED FACT. 



The straightforward governing rule is set forth as follows: 



An affidavit submitted in connection with a motion for summary judgment 
must show affirmatively that the affiant is competent to testify to the matters 
stated therein. An affidavit completed by an individual who may not properly 
testify at trial will have no effect. 
 



00428











49 C.J.S. Judgments §333 (2015). 
 



Even though an attorney is otherwise competent to testify, it is generally 
considered a serious breach of professional etiquette and detrimental to the 
orderly administration of justice for an attorney to take the stand in a case he or 
she is trying. Thus, an attorney who is to testify to material contested facts ought 
not act as an advocate in the same matter, and if an attorney is going to serve as an 
advocate he or she should refrain from testifying in the action. The “advocate-
witness” rule prohibits an attorney from appearing as both a witness and an 
advocate in the same litigation, except under special circumstances. 
 



7A C.J.S. Attorney & Client §136 (2015) 
 
 Of course, Mr. Kittrell could not testify at trial on behalf of his own clients. Rule 3.7, 



Utah Rules of Professional Conduct, provides, in relevant part, as follows: 



(a) A lawyer shall not act as advocate at a trial in which the lawyer is 
likely to be a necessary witness unless: (a)(1) the testimony relates to an 
uncontested issue; (a)(2) the testimony relates to the nature and value of legal 
services rendered in the case; or (a)(3) disqualification of the lawyer would work 
substantial hardship on the client. 
 
Here, the testimony sought to be offered by means of the Kittrell Declaration relates to a 



hotly contested, perhaps dispositive issue. Also, it does not relate to the nature and value of legal 



services “rendered,” but, rather, is offered as purportedly expert testimony concerning an 



estimate as to the legal services that will be required in the future.  



Kendall is not seeking to disqualify Mr. Kittrell as counsel for Defendants in this matter. 



Rather, he is seeking to preclude the need for disqualification by urging the Court to strike 



paragraphs 10, 12, and 15 of the Kittrell Declaration.   



 Since Mr. Kittrell cannot testify at trial, he likewise cannot testify by means of an 



affidavit in opposition to a motion for summary judgment on a contested issue. See Estremera v. 



U.S., 442 F.3d 580, 584 (7th Cir. 2006) (where party’s attorney submitted his own affidavit, the 



court noted that “ ‘ “[w]here evidence is easily available from other sources and absent 
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“extraordinary circumstances” or “compelling reasons,” an attorney who participates in the 



case” ’ should not serve as a witness.” (Citations omitted.)); Reed v. Ford Motor Company, 679 



F.Supp. 873, 875 (S.D. Ind. 1988) (“attorneys of parties to litigation generally are not proper 



witnesses, including at the summary judgment stage”); Hardemon v. Fish, 325 So.2d 411, 412 



(Fla. Ct. App. 1976) (“Counsel would not have been permitted to testify at the trial . . . and, 



therefore, the trial judge should not have considered his affidavit [in support of a motion for 



summary judgment]”); Maryland Casualty Co. v. Delzer, 283 N.W.2d 244, 249 (S.D. 1979) 



(“[A]n attorney’s affidavit should not be utilized for summary judgment decisions unless the 



testimony therefrom would be admissible at trial.”); Haberer v. First Bank of South Dakota, 429 



N.W.2d 62, 65-66 (S.D. 1988) (“[A]ttorneys must be cautioned when using affidavits in support 



of a motion for summary judgment, or any affidavits with respect to litigation. Clearly, the 



affidavits must not deal with contested matters or facts, or otherwise give evidence regarding 



matters that would be questions of fact.”); Aghili v. Banks, 63 S.W.3d 812, 818 (Tex. Ct. App. 



2001) (“the appearance of a testifying advocate tends to cast doubt on the ethics and propriety of 



our judicial system . . . . ‘The practice of attorneys furnishing from their own lips and on their 



own oaths the controlling testimony for their client is one not to be condoned by judicial 



silence . . . . Nothing short of actual corruption can more surely discredit the profession.’” 



(Citation omitted.)). 



Considering Rule 3.7, Arkansas Rules of Professional Conduct, which is identical to the 



rule that applies to Utah lawyers, the Supreme Court of Arkansas held that the rule precludes not 



only testimony by a party’s lawyer at trial, but “to a lawyer’s giving evidence by affidavit as well 



as by testimony in open court.” International Resource Ventures, Inc. v. Diamond Mining Co. of 



America, Inc., 934 S.W.2d 218, 220 (Ark. 1996).  
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In Arthur v. Zearley, 320 Ark. 273, 895 S.W.3d 928 (1995), we held that 
the trial court abused its discretion in allowing an attorney to testify and act as 
advocate at a hearing on certification of a class action. In the opinion we stated:  



 
The general rule is clear and unmistakable. A lawyer shall not act 
as advocate at a trial in which the lawyer is likely to be a 
necessary witness. The reasoning underlying the general rule is to 
prevent prejudice and a conflict of interest . . . . Combining the 
dissimilar roles of attorney and witness can prejudice the opposing 
party and can involve a conflict of interest between the lawyer and 
his client . . . . (Citations omitted.) 
 
We stated that the rule prohibits an attorney from acting as a witness in 



procedural matters: 
 



In the case before us, the trial court allowed Mr. Hicks’s testimony 
on the basis that he had “testified in a hearing on dealing with a 
procedural consideration by the court.” Accordingly, the appellees 
ask us to agree that because the class certification was 
“procedural,” Mr. Hicks did not act as an “advocate at trial,” and, 
as such, the general rule prohibiting an attorney from testifying is 
not applicable. In rejecting the appellees’ argument, we recognize 
that there is no exception that allows an attorney to testify about 
the propriety of a class certification in a contested case, and note 
that the creation of such an exception would not be a legitimate 
construction of the rule . . . . (Citations omitted.) 
 



  . . . . 
 



. . . . We have repeatedly held that an attorney must decide whether 
he should serve as a witness or as an advocate. An attorney who 
desires to testify must withdraw from the litigation. An attorney 
who desires to serve as an advocate may not testify. The filing of 
the affidavit is a flagrant violation of our clear directive. (Citation 
omitted.) 



 
Id. at 220-221.   



CONCLUSION 
 



Two experienced civil rights lawyers, one of whom was formerly employed by the Salt 



Lake City Attorney’s Office, have submitted affidavits estimating that attorneys’ fees in this 



matter for the police officer defendants may be between $25,000 to $750,000. Neither of those 
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attorneys have any connection whatsoever with this matter. The Defendants offer no 



contradictory evidence in opposition to Kendall’s Motion for Summary Judgment except for a 



very doubtful declaration of Defendants’ own lawyer. By submitting his declaration, that lawyer 



seeks to be advocate and witness at the same time, contrary to the long-standing applicable 



ethical concerns and prohibitions – all to the potential prejudice of the parties, as well as to the 



administration of justice. His testimony offered by means of his declaration – the quite 



unbelievable estimate of attorneys’ fees to be incurred in this matter – is a perfect example of 



why lawyers should not mesh together their roles by serving as legal counsel, while providing 



testimony on contested matters, particularly where there are many others who can provide 



testimony concerning the same issue (but likely not with the same conclusion as the self-serving 



testimony of Defendants’ lawyer at issue here).  



By his motion, Kendall does not seek disqualification of the attorney/witness declarant. 



Rather, he simply urges the Court to strike the contested paragraphs concerning future attorneys’ 



fees (paras 10 and 15) in his declaration, as well as paragraph 12, which is a contested bare legal 



conclusion. Kendall also urges the Court to permit Defendants, without undue delay, to present 



testimony, by means of an affidavit or declaration, by a witness competent to testify at trial about 



the same matters addressed in Kittrell’s declaration.  



DATED this 29th day of June, 2015. 



WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 29th day of June, 2015, I caused to be served a true and 
correct copy of the foregoing MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION 
TO STRIKE PORTIONS OF THE DECLARATION OF MARK E. KITTRELL 
SUBMITTED IN OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY 
JUDGMENT to the following by the method indicated below: 
 



Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  



 



 



 



   /s/  Michelle D. Donohoo   
Michelle D. Donohoo  
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-29-2015:16:24:32



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:



Motion PLAINTIFF'S MOTION TO STRIKE
PORTIONS OF THE DECLARATION OF MARK
E. KITTRELL SUBMITTED IN OPPOSITION TO
PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT



Memorandum MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION TO STRIKE PORTIONS
OF THE DECLARATION OF MARK E. KITTRELL
SUBMITTED IN OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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PHILIP S. LOTT (5750) 



Assistant Utah Attorney General 



SEAN D. REYES (7969) 



Utah Attorney General 



160 East 300 South, Sixth Floor 



P.O. Box 140856 



Salt Lake City, Utah 84114-0856 



Telephone: (801) 366-0100 



Facsimile: (801) 366-0101 



E-mail: phillott@utah.gov 



 



 



 



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



 



SEAN KENDALL, 



 



 Plaintiff, 



 



v. 



 



BRETT OLSEN, LT. BRIAN PURVIS, 



JOSEPH ALLEN EVERETT, TOM 



EDMUNDSON, GEORGE S. PREGMAN, 



and SALT LAKE CITY CORPORATION, 



 



 Defendants. 



 



 



 



 



THE STATE OF UTAH’S POSITION 



REGARDING THE 



CONSTITUTIONALITY OF UTAH CODE 



§ 63G-7-601 



 



 



Case No. 150900558 



 



Judge:  Keith Kelly 



 



 



 Pursuant to Utah Rule of Civil Procedure 24(d)(1), the Office of the Utah Attorney 



General submits this brief setting forth Utah’s position as to Plaintiff’s challenge to the 



constitutionality of Utah Code § 63G-7-601 (Undertaking Statute).
1
 



I. THE SUBJECT STATUTE 



 The statute at issue provides: 



                                                 



 
1
  The Office of the Attorney General concurs with the arguments as to the 



constitutionality of Utah Code § 63G-7-601 and Utah Code § 78B-3-104 outlined in Salt Lake 



City Corporation’s Opposition to Plaintiff’s Motion for Summary Judgment. 
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§ 63G-7-601. Actions governed by Utah Rules of Civil Procedure--



Undertaking Required 



 



    (1) An action brought under this chapter shall be governed by the Utah Rules of 



Civil Procedure to the extent that they are consistent with this chapter. 



    (2) At the time the action is filed, the plaintiff shall file an undertaking in a sum 



fixed by the court that is: 



 (a) not less than $300; and 



 (b) conditioned upon payment by the plaintiff of taxable costs incurred by 



the governmental entity in the action if the plaintiff fails to prosecute the action or 



fails to recover judgment. 



 



 This unremarkable statute, which is part of the Utah Governmental Immunity Act (Utah 



Code §§ 63G-7-101 et seq.), simply requires a plaintiff bringing an action against a Utah 



governmental entity to file an undertaking of at least $300 at the time the action is filed.
2,



 
3
  The 



express purpose of the undertaking is to assure that, if the plaintiff fails to prosecute or fails to 



recover a judgment, taxable costs incurred by the governmental entity will be paid.  If the 



plaintiff prevails, or even if the plaintiff loses but pays the taxable costs, the $300 would be 



                                                 



 
2
  Although the statute provides that the amount of the undertaking can be “fixed by the 



court,” in practice it is the experience of the Attorney General’s Office that an amount greater 



than $300 is seldom, if ever, sought.   



 



 
3
  The U.S. District Court in Utah has adopted a local rule, Rule DUCivR 67-1(c), which 



addresses the requirements of Utah Code § 63G-7-601: 



 



 FED. R. CIV. P. 67 - DEPOSIT IN COURT 



 DUCivR 67-1 RECEIPT AND DEPOSIT OF REGISTRY FUNDS 



    … 



    (c) Deposit of Required Undertaking or Bond in Civil Actions. 



   In any case involving a civil action against the State of Utah, its officers, or its 



governmental entities, for which the filing of a written undertaking or cost bond is 



required by state law as a condition of proceeding with such an action, the clerk of 



court may accept an undertaking or bond at the time the complaint is filed in an 



amount not less than $300.00. The court may review, fix, and adjust the amount 



of the required undertaking or bond as provided by law. The court may dismiss 



without prejudice any applicable case in which the required undertaking or bond 



is not timely filed. 
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refundable.  In other words, unlike a filing fee which is not refundable, if a plaintiff simply 



fulfills his wholly reasonable responsibilities of paying taxable costs, he gets his $300 back.  The 



statute also expressly provides that actions subject to the $300 undertaking requirement are 



governed by the Utah Rules of Civil Procedure, rules designed to provide due process 



protections to litigants. 



 This statute is in many ways similar to Utah Rules of Civil Procedure, Rule 12(j), which 



provides: 



RULE 12. DEFENSES AND OBJECTIONS 



   … 



   (j) Security for costs of a nonresident plaintiff. When the plaintiff in an action 



resides out of this state, or is a foreign corporation, the defendant may file a 



motion to require the plaintiff to furnish security for costs and charges which may 



be awarded against such plaintiff. Upon hearing and determination by the court of 



the reasonable necessity therefor, the court shall order the plaintiff to file a 



$300.00 undertaking with sufficient sureties as security for payment of such costs 



and charges as may be awarded against such plaintiff. No security shall be 



required of any officer, instrumentality, or agency of the United States. 



 



The Utah Supreme Court has held that the same policy—“discouraging nuisance suits”— 



supports both the undertaking requirement of the subject statute, Utah Code § 63G-7-601, and 



the Rule 12(j) cost bond requirement for non-resident plaintiffs. Hansen v. Salt Lake Cnty, 794 



P.2d 838, 840 (Utah 1990). 



 The Governmental Immunity Act has included this same undertaking requirement from 



the very beginning.  1965 Utah Laws 390, 393-94 (Section 19).  And, remarkably, the minimum 



amount due—$300—has remained the same for the past 50 years.  Id.    Whatever burden a $300 



undertaking may have imposed in 1965, the requirement now presents no more than a speed 



bump on an individual’s way to filing a lawsuit against the government.  Indeed, a failure to file 



the undertaking will not bar suit, it results merely in a dismissal without prejudice.  Hansen, 794 
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P.2d at 840. 



II. BECAUSE PLAINTIFF KENDALL LACKS STANDING, 



THIS COURT SHOULD NOT REACH THE QUESTION OF THE 



CONSTITUTIONALITY OF UTAH CODE § 63G-7-601. 



 



 Surprisingly, given the challenge he asserts, Plaintiff Sean Kendall does not claim he 



cannot afford to file the (potentially refundable) $300 undertaking.  In his Affidavit Plaintiff 



states that he would be “unable to post … the undertaking required by § 63G-7-601 if it is an 



amount substantially more than $300.” Aff. of Sean Kendall at 3, ¶ 15 (emphasis added).  In fact, 



as Defendant Salt Lake City Corporation points out, Plaintiff can easily afford the $300 



undertaking amount.  As of June 15, 2015, Plaintiff has amassed nearly $23,000 in a “Legal 



Fund for Justice for GEIST” account. Decl. of Mark E. Kitrell at 4, ¶¶ 16 to 19.  Also relevant to 



the affordability of the undertaking requirement, Defendant Salt Lake City Corporation has 



advised the Court that it “does not request an undertaking of more than $300, which Plaintiff 



admits he can afford.” SLCC’s Opp. to Plaintiff’s MSJ at 17.  Given these undisputed facts, 



Plaintiff does not have standing to challenge the statute. 



 In Hoyle v. Monson
4
 the Utah Supreme Court stated: 



The right and power of the judiciary to declare whether legislative enactments 



exceed constitutional limitations is to be exercised with considerable restraint and 



in conformity with fundamental rules.  One such fundamental rule of long-



standing is that unnecessary decisions are to be avoided and that the courts should 



pass upon the constitutionality of a statute only when such a determination is 



essential to the decision in a case.  A constitutional question does not arise merely 



because it is raised and a decision is sought thereon; rather, the constitutionality of 



a statute is to be considered in the light of the standing of the one who seeks to 



raise the question and of its particular application.  An attack on the validity of a 



statute cannot be made by parties whose interests have not been, and are not 



about to be, prejudiced by the operation of the statute. 



                                                 



 
4
  Hoyle v. Monson, 606 P.2d 240 (Utah1980), a case, interestingly, also litigated by 



Plaintiff’s counsel in this case. 
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Id. at 242 (emphasis added). 



 



 In Hoyle, as in the instant case, the court was faced with a challenge that turned on the 



impecunious status of the plaintiffs.
5
  Because the plaintiffs were, in fact, not impecunious the 



Utah Supreme Court held “it was not necessary for the trial court nor is it now necessary for this 



Court to reach the question as to the constitutionality of the filing fee provision, for the plaintiffs 



lack standing.” Id.   



 The same is true here.  Plaintiff does not have standing to challenge the statute and this 



Court should not reach the question of the constitutionality of Utah Code § 67G-7-601. 



III. SHOULD THIS COURT REACH THE QUESTION OF THE 



CONSTITUTIONALITY, UTAH CODE § 63G-7-601 IS CONSTITUTIONAL. 



 



 The Utah Supreme Court has stated that a challenged statute is presumed to be 



constitutional and any reasonable doubts are resolved in favor of constitutionality. Tindley v. Salt 



Lake City School Dist, 2005 UT 30, ¶ 11, 116 P.3d 295. 



A. THE STATUTE DOES NOT VIOLATE DUE PROCESS. 



 



 The Undertaking Statute does not violate either substantive or procedural due process  



principles.  As noted above, the requirement serves at least two legitimate government interests:  



(1) discouraging nuisance suits, and (2) ensuring that the government will recoup at least some 



minimal amount of costs should a plaintiff file a frivolous suit anyway. 



1. Substantive Due Process 



 



 The State agrees with the Plaintiff and the City that the undertaking requirement must be 



upheld so long as “it is rationally related to a legitimate state interest.”  State v. Candedo, 2010 



                                                 



 
5
  In Hoyle the plaintiffs challenged the constitutionality of a statute requiring payment of 



a filing fee to become a candidate for office. 
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UT 32, ¶ 19, 232 P.3d 1008.   



 Plaintiff argues the undertaking is somehow irrational because another statute allows 



courts to award attorney’s fees to a prevailing party if the losing party’s arguments were 



frivolous.  Plaintiff’s Mem. in Support of MSJ at 7.  But that argument fails for several reasons.  



First, redundancy does not make a statute irrational or unable to serve the purpose for which it 



was enacted.  Second, the undertaking does more than just allow for the award of costs.  As any 



attorney knows, there is a massive difference between a judgment awarding money and the 



actual collection of the awarded money.  The undertaking ensures that the government will be 



able to actually and readily collect costs under appropriate circumstances.  Thus, the undertaking 



serves an additional legitimate state interest not served by the statute allowing for the mere 



awarding of fees.   



 Plaintiff also argues that a statute which denies access to the courts clearly violates 



substantive due process.  Plaintiff’s Mem. in Support of MSJ at 7.  But there is no credible 



allegation, much less evidence, that the undertaking requirement has denied Plaintiff, or anyone 



else, access to the courts.  First, Plaintiff admits he can pay the $300 and the City admits that it 



isn’t requesting more.  Plaintiff has not been denied access to the courts.  Second, the high 



number of cases filed against government entities and employees in Utah is evidence enough that 



the undertaking does not appear to bar anyone access to the courts.   



 Finally, Plaintiff argues that the Undertaking Statute does not provide any reasonable 



guidance for a court to determine the appropriate amount of an undertaking.  Plaintiff’s Mem. in 



Support of MSJ at 9.  This argument also ignores reality and the law.  Substantive due process 



does not require that every statute detail exactly how any tribunal must make a decision applying 
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the statute.  And, as the City points out, the Utah Supreme Court has already addressed 



Plaintiff’s complaint by noting with respect to the Bond Statute that: 



 The courts have the means at their command of conducting appropriate 



preliminary procedures to make a determination on . . . whether the plaintiff is in 



fact impecunious and unable to furnish the bond.  As to the latter, it is significant 



that the statute itself allows some flexibility wherein it provides that the bond 



shall be “in an amount fixed by the court ....”  This would permit the court to fix 



the bond in accordance with the plaintiff's circumstances, however impoverished 



he may be, and yet allow him access to the court to seek justice . . . . 



 



Zamora v. Draper, 635 P.2d 78, 81 (Utah 1981).  The same reasoning applies to the Undertaking 



Statute, which also authorizes a “sum fixed by the court.”  Utah Code § 63G-7-601(2).  In fact, 



the Utah federal district court’s local rule
6
 applying to Utah Code § 63G-7-601 expressly 



recognizes that “[t]he court may review, fix, and adjust the amount of the required undertaking 



or bond as provided by law.”   In short, courts do not need any more guidance on how to 



appropriately apply the undertaking statute.  



2. Procedural Due Process 



 



 As to procedural due process, Plaintiff again complains that the undertaking requirement 



does not outline any procedures for the courts to follow.  For the reasons just explained, 



however, the Undertaking Statute also satisfies principles of procedural due process.  Courts 



don’t require, and each statute doesn’t need, a detailed outline of procedures to follow in every 



circumstance.  Rather, due process is flexible depending on the context and ensures notice and a 



meaningful opportunity to be heard.  Salt Lake City Corp. v. Jordan River Restoration Network, 



2012 UT 84, ¶ 50, 299 P.3d 990.  Courts already “have the means at their command of 



conducting appropriate preliminary procedures.”  Zamora, 635 P.2d at 81; see also Utah R. Civ. 



                                                 



 
6
  Rule DUCivR 67-1(c), quoted in footnote 3 above. 
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P. 12(j) (explaining procedures for non-resident payment of $300 undertaking) and Rule 



DUCivR 67-1(c) (explaining procedures for filing an undertaking in suits against Utah 



governmental entities).   



 Moreover, Plaintiff has not alleged a lack of notice or an opportunity to be heard on the 



amount of the undertaking (which is irrelevant here because he admits he can pay it and the City 



promises to not seek more).   



B. THE STATUTE DOES NOT VIOLATE THE OPEN COURTS CLAUSE. 



 



 Plaintiff next argues that the Undertaking Statute violates his state constitutional right to 



open access to the courts.  Plaintiff’s Mem. in Support of MSJ at 10-12.  The Utah Supreme 



Court has held that the Open Courts Clause (Art. I, § 11) “applies only to legislation which 



‘abrogates a cause of action existing at the time of its enactment.’” Tindley at 300, quoting Laney 



v. Fairview City, 2002 UT 79, at ¶ 50.  “The legislature … remains free to abrogate or limit 



claims that could not have been brought under then-existing law.” Id.  And, even abrogation of a 



legal remedy is acceptable if legislation “provides an injured person an effective and reasonable 



alternative remedy” or seeks to eliminate “a clear social or economic evil” as long as it is not “an 



arbitrary or unreasonable means for achieving that objective.” Id. (quoting Berry ex rel. Berry v. 



Beech Aircraft Corp., 717 P.2d 670, 680 (Utah 1985)). 



 Here, the undertaking statute abrogates no cause of action.  Rather, as the Utah Supreme 



Court has noted, the undertaking statute furthers the policy of “discouraging nuisance suits.” 



Hansen, 794 P.2d at 840. 
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C. THE STATUTE DOES NOT VIOLATE EITHER 



THE PETITION CLAUSES OR THE FIRST AMENDMENT. 



 



 Plaintiff also asserts that the Undertaking Statute—“if the amount required is 



substantially more than $300”—violates his freedom to petition the government pursuant to 



Utah’s open courts provision and the First Amendment to the U.S. Constitution.  Plaintiff’s 



Mem. in Support of MSJ at 12-13.  The argument lacks merit for several reasons.  First, the 



amount required in this case is not more than $300.  Second, the open-courts-based argument 



fails because, as discussed above, the undertaking requirement does not abrogate any cause of 



action.  Third, the First Amendment argument fails because the undertaking has not actually 



denied Plaintiff (or anyone else) the right of access to the courts or to petition the government.  



Moreover, the undertaking is rationally related to legitimate state interests in discouraging 



frivolous suits and recouping costs incurred in defending against such suits, which is all the 



Constitution requires in this context.  See, e.g., M.L.B. v. S.L.J., 519 U.S. 102, 123 (1996) 



(emphasizing “the general rule” that “fee requirements ordinarily are examined only for 



rationality. . . . [and] [t]he State’s need for revenue to offset costs, in the mine run of cases, 



satisfies the rationality requirement.”). 



D. THE STATUTE DOES NOT VIOLATE EQUAL PROTECTION. 



 



 Though stated differently, both the Utah and U.S. Constitutions “incorporate the [b]asic 



principles of equal protection.”  Gallivan v. Walker, 2002 UT 89, ¶ 32, 54 P.3d 1069 (internal 



quotation marks omitted).  While sharing fundamental principles, Utah’s uniform operation of 



laws provision may at times be more rigorous than its federal equal protection counterpart.  Id. 



¶ 33.  Thus, if the Undertaking Statue satisfies the uniform operation of law provision, it 



necessarily passes muster under the Equal Protection Clause.   



00444











10 



 



 Here, Plaintiff bases his argument only on Utah case law.  He quotes Snyder v. Cook, 688 



P.2d 496, 498 (Utah 1984) for the proposition that: “in certain circumstances, an application of 



[a] statute which resulted in denial of access to the courts to a class of persons could rise to the 



level of a denial of equal protection.”  Plaintiff’s Mem. in Support of MSJ at 13.  Notably, the 



Supreme Court further explained that “[t]his case, however, does not appear to be such a case. 



Plaintiffs do not contend that they are impecunious or unable to furnish the bond or that they 



offered to provide the bond and were rebuffed. Thus, the plaintiffs’ argument that they were 



denied equal protection is without merit.”  Snyder v. Cook, 688 P.2d 496, 498 (Utah 1984).   



 That reasoning applies equally to Plaintiff here.  He admits he can pay the $300 



undertaking and has not been rebuffed from doing so.  Consequently, he has not been denied 



equal protection.  Nor can he point to any other person whose equal protection rights have been 



violated by the Undertaking Statute.     



 Plaintiff seems to argue that the undertaking requirement violates equal protection merely 



because it makes distinctions and/or creates classifications.  Plaintiff’s Mem. in Support of MSJ 



at 14.  But virtually every law does that.  Indeed, the Legislature clearly has “discretion in the 



creation of classes to which legislation applies.”  Gallivan, 2002 UT 89, ¶ 38.   The relevant 



constitutional inquiry is whether such legislative “classifications operate equally on all persons 



similarly situated.”  Id.   Plaintiff makes no argument, and there is none, that the Undertaking 



Statute does not operate equally on all similarly situated persons (e.g., only some people who sue 



the government must file an undertaking while other government claimants need not do so).   
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IV. CONCLUSION. 



 For the foregoing reasons, the Court should deny Plaintiff’s request to declare 



unconstitutional Utah Code § 67G-7-601. 



 



DATED this 29th day of June, 2015. 



 



OFFICE OF THE UTAH ATTORNEY GENERAL 



 



 



By:   /s/ Philip S. Lott     



      PHILIP S. LOTT 



      Assistant Utah Attorney General 
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CERTIFICATE OF MAILING 



 I certify that on June 29, 2015, I electronically filed the foregoing, THE STATE OF 



UTAH’S POSITION REGARDING THE CONSTITUTIONALITY OF UTAH CODE § 63G-7-



601, using the Court’s electronic filing system and I also certify that I caused to be served a true 



and correct copy of the foregoing via the same electronic filing system to the following: 



   Ross C. Anderson 



   WINDER & COUNSEL, P.C. 



   460 South 400 East 



   Salt Lake City, UT 84111 



   Attorney for Plaintiff  



    



   Mark E. Kittrell 



   Samantha J. Slark 



   Salt Lake City Attorney’s Office 



   City and County Building 



   451 South State Street, Suite 505A 



   P.O. Box 145478 



   Salt Lake City, UT 84114-5478 



   Attorneys for Defendants 



 



 



 



        /s/ Cecilia Lesmes                       
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Official File Stamp: 06-29-2015:17:02:11
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
REPLY IN SUPPORT OF RULE 56(F) 



MOTION 
 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 



S. Pregman, and Salt Lake City (collectively the “City Defendants”) hereby submit this Reply 



Memorandum in Support of their Motion Under Rule 56(f), which was filed in conjunction with 



and in further support of their Opposition to Plaintiff’s Motion for Summary Judgment. 



ARGUMENT 



 In their rule 56(f) motion the City Defendants requested a preliminary hearing or some 



limited discovery to determine the extent of Plaintiff’s assets and to determine why the more 
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than $22,000 Plaintiff raised on his “GoFundMe” website was not sufficient to provide collateral 



for a $12,000 bond. 



 Plaintiff responded filing a second declaration that states he has already spent those 



funds.  First, the declaration disclosed Plaintiff set up an account through America First Credit 



Union to deposit all amounts he raised through the “GoFundMe” website and other fund raising 



sources.  This is the first time Plaintiff has disclosed this account.  Plaintiff has yet to provide 



any statements showing deposits into that account, the withdrawal of funds from that account, or 



the current balance.  Notably, in his initial disclosures, Plaintiff provided 164 pages of 



documents to demonstrate his financial situation, including tax returns, retirement accounts, life 



insurance policies, W2s, and statements from his Zions Bank checking and savings accounts.  He 



did not include any statements from the America First Credit Union account.  That account and 



funds in that account are clearly relevant to the inquiry into the whereabouts and use of the 



$22,000 Plaintiff publicly raised.  The City Defendants have provided Plaintiff notice of a 



subpoena for records that it will serve on America First Credit Union tomorrow.  The Court 



should permit the City time to obtain those records before issuing a ruling on Plaintiff’s motion 



for summary judgment or holding a preliminary hearing to determine if Plaintiff is impecunious. 



 Plaintiff’s declaration also states that he has already spent all monies he raised on 



“GoFundMe” on legal fees and other costs related to his legal action.  Specifically, Plaintiff 



claims he has incurred a little more than $27,000 to date in attorney fees.  He claims he has paid 



his attorneys a little more than $14,000 to date and has an unpaid balance of $12,858.92.  



Outside of the statements made in Mr. Kendall’s recent declaration, there is no evidence to 
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support these claims.  Limited discovery should be permitted to explore the accuracy of these 



statements. 



 Finally, Plaintiff states in his second declaration that he has spent $6,276.02 of the 



monies he raised on “GoFundMe” “to raise funds for my legal action” and “raise awareness, 



organize, and advocate for changes in poly[sic] and training.”  He accounts for $3,339 of those 



funds as follows: “$400 for T-Shirts, $739 for stickers, $1,700 for the website www.Justice 



ForGeist.org, $300 for organizational meetings including renting the meeting space, $200 for 



rental of a PA system.”  Plaintiff accounts for the nearly $3,000 difference as “other 



miscellaneous expenses that have consumed nearly all of the remainder of the amounts raised 



through GoFundMe and other fundraising methods.”  The City Defendants should be permitted 



to conduct limited discovery to determine the nature of these miscellaneous expenses. 



CONCLUSION 



Plaintiff’s explanation regarding the whereabouts of the $22,000 he raised on the 



GoFundMe website raises several questions that warrant further inquiry before the Court rules on 



Plaintiff’s motion or holds a preliminary hearing to determine if Plaintiff is impecunious.  



Accordingly, the City Defendants request the Court permit the City to conduct limited discovery 



to obtain bank statements from Plaintiff’s America First Credit Union account and to confirm the 



accuracy of Plaintiff’s statements regarding the legal fees he has incurred to date. 



DATED this 29th day of June, 2015. 



 
        /s/ Samantha J. Slark   
       Attorney for Defendants  
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 29th day of June, 2015, a true and correct copy of REPLY IN 
SUPPORT OF RULE 56(F) MOTION was served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-29 17:26:58.08.



ROSS C ANDERSON  - Notification received on 2015-06-29 17:27:02.063.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-29-2015:17:26:27



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Reply in Support of Rule 56(f) Motion



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



REQUEST TO SUBMIT FOR DECISION 
DEFENDANTS’ RULE 56(F) REQUEST 



FOR DISCOVERY 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
Pursuant to Rule 7(d) of the Utah Rules of Civil Procedure, Defendants Salt Lake City 



Corporation, Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, and George 



S. Pregman (collectively, the “City”) herby submit for decision their Rule 56(f) Request for 



Discovery (the “Motion”).  The Motion and supporting memorandum were filed with this Court 



and served on counsel for Plaintiff on June 15, 2015.  Plaintiff filed and served its opposition to 



that Motion on June 22, 2015.  The City filed a reply in support of its Motion on June 29, 2015.  



Accordingly, the Motion is fully briefed and ready for decision by the Court. 
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 The City requests oral argument on the Motion. 



DATED this 9th day of July, 2015. 



 
        /s/ Samantha J. Slark   
       Attorney for Defendants 
 
 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 9th day of July, 2015, a true and correct copy of REQUEST 
TO SUBMIT FOR DECISION DEFENDANTS’ RULE 56(F) REQUEST FOR 
DISCOVERY was served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-07-09 11:06:28.603.



ROSS C ANDERSON  - Notification received on 2015-07-09 11:06:32.93.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 07-09-2015:11:06:02



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Request/Notice to Submit of Defendants' Rule
56(f) Request for Discovery



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 



OPPOSITION TO  
MOTION TO STRIKE 



DECLARATION OF MARK E. 
KITTRELL 



 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 



S. Pregman, and Salt Lake City (collectively the “City Defendants”) hereby submit their 



Memorandum in Opposition to Plaintiff’s Motion to Strike the Declaration of Mark E. Kittrell. 



I. THE TESTIMONY OF MR. KITTRELL IS ADMISSIBLE AND SHOULD 
NOT BE STRICKEN. 
 
A. Rule 3.7 Provides for Disqualification at Trial Not Striking of Witness Testimony. 



 
Plaintiff moves to strike portions of the declaration of Mark E. Kittrell because Mr. 



Kittrell is employed by the Salt Lake City Attorney’s office and is counsel to the Salt Lake City 
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Police Department.  The Court should deny Plaintiff’s motion for the obvious reason that Rule 



3.7 of the Utah Rules of Professional Conduct provides only that an attorney may be disqualified 



from representing a client at trial, if the attorney will also testify at that trial.  Utah R. Prof. Cond. 



3.7; D.J. Investment Group, L.L.C. v. Dae/Westbrook, L.L.C., 2006 UT 62, ¶ 1, 147 P.3d 414 



(“Rule 3.7(a) of the Utah Rules of Professional Conduct generally prohibits a lawyer from 



‘act[ing] as [an] advocate at a trial in which the lawyer is likely to be a necessary witness.’”)  It 



does not, as Plaintiff attempts to argue, provide grounds for striking a declaration. 



Indeed, the Utah Supreme Court has stated precisely the opposite finding “the 



admissibility of [an attorney] affidavit should rest on grounds other than the fact that its source 



was from counsel for one of the parties.”  See Watkiss & Campbell v. Foa & Son, 808 P.2d 1061, 



1065 (Utah 1991) abrogated on other grounds by Gillett v. Price, 2006 UT 24, 135 P.3d 861 



(“Simply because an affidavit is submitted by counsel for one of the parties in litigation, 



however, does not ipso facto mean that it is inadmissible. . ..).  See also Restatement (Third) of 



Law Governing Lawyers §108, Reporter’s Note comment b (“[t]he decisions generally agree that 



testimony in violation of the advocate-witness rule is not incompetent if otherwise admissible.”); 



Waltzer v. Transidyne General Corp., 697 F.2d 130, 134-35 (6th Cir. 1983) (finding trial court 



erred in excluding testimony of attorney-witness at trial and ordering a re-trial.)1 



Plaintiff cites to several out of state cases, in an attempt to convince the Court that 



striking the declaration of Mr. Kittrell is appropriate and required by Rule 3.7 of the Utah Rules 



of Professional Conduct.  Of course, the decision in Watkiss is controlling.  Moreover, a review 



of the cases Plaintiff cites reveals that a majority of them stand for nothing more than the classic 



1  The court did note that this did not mean that the attorney should have represented the client at 
trial and that the attorney should have withdrawn.  



2 
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proposition that declarations must set forth facts based on personal knowledge2 or the principle 



that an attorney may be disqualified if he or she will act as a witness at trial.3 



If Plaintiff is truly concerned about the protections of Rule 3.7, Plaintiff should seek the 



disqualification of Mr. Kittrell from representing the City Defendants at trial.  See Utah Rule 



Prof. Cond. 3.7; Watkiss & Campbell, 808 P.2d at 1066 (noting the appropriate remedy where an 



attorney filed an affidavit in opposition to a motion for summary judgment was to seek 



disqualification of that attorney).  The remedy Plaintiff seeks, striking portions of the Declaration 



of Mark Kittrell, is simply not available. 



B. Disqualification of Mr. Kittrell from Representing the City Defendants is Not 
Required. 



 
Disqualification of Mr. Kittrell from representing the City Defendants at any evidentiary 



hearing or at trial is not required.  First, Plaintiff does not appear to be seeking disqualification of 



Mr. Kittrell as counsel for the City Defendants at trial.  Without a motion from the Plaintiff, the 



issue is not before the Court.  Second, the testimony of Mr. Kittrell is permitted.  Testimony 



relating to the “nature and value of legal services rendered” is expressly permitted by Rule 3.7.4  



2  Estremera v. U.S., 442 F.3d 580, 584 (7th Cir. 2006) (finding attorney affidavit inadmissible 
because the attorney did not have “personal knowledge” of the facts stated in the affidavit, which was a 
review of the relevant documents and his interviews with witnesses who had personal knowledge); Reed 
v. Ford Motor Co., 679 F.Supp. 873, 875 (S. D. Ind. 1988) (permitting attorney affidavit to extent it 
simply presented documents, ignoring portions that were argumentative or attempted to characterize the 
evidence presented because affidavits that “merely attest to the truth of the party’s evidence are 
improper”); Maryland Cas. Co. v. Delzer,283 N.W.2d 244 249 (S.D. 1979) (finding attorney affidavit 
inadmissible to support motion for summary judgment because it was not based on the attorney’s personal 
knowledge, but rather on what he had been “advised” by others) 



3  International Res. Ventures, Inc. v. Diamond Mining Co. of America, 934 S.W. 2d 218, 21-22 
(Ark. 1996) (affirming trial court’s order disqualifying attorney from representing client where attorney 
chose to submit an evidentiary affidavit in response to a motion to modify an order of dismissal); Haberer 
v. First Bank of South Dakota, 429 N.W. 2d 62, 65-66 (S.D. 1988) (commenting on South Dakota law 
and finding attorney affidavits admissible because they dealt with uncontested matters). 



4  Plaintiff provides no authority to support his conclusion that this provision applies only to 



3 



                                                 



00464











Utah R. Prof. Cond. 3.7(a)(2).  See also Restatement (Third) of Law Governing Lawyers §108, 



comment g (“[t]he value of legal services rendered in the proceeding may be testified to by an 



advocate.”)  Finally, whether a lawyer is disqualified from representing a client at trial is 



ultimately a matter of discretion for the Court to decide.  See Utah St. Bar Eth. Op. No. 03-02, 



2004 WL 870584 (issued April 19, 2004) (“There is no per se disqualification of a lawyer in a 



case where she may be called as a witness”). 



Notably, one of the main purposes of the disqualification rule is to prevent any confusion 



that may arise where an attorney takes the stand to testify and then later comments on the 



evidence.  Utah R. Prof. Cond. 307 Advisory Committee Note 2 (“[a] witness is required to 



testify on the basis of personal knowledge while an advocate is expected to explain and comment 



on evidence given by others.  It may not be clear whether a statement by an advocate-witness 



should be taken as proof or as an analysis of the proof.”)  Such concerns are much decreased 



where, as here, the Court is the trier of fact.  See also Restatement (Third) of Law Governing 



Lawyers §108, comment c (“[i]n trials to a judge, less need may exist for exacting application of 



the rule in some situations, such as when dealing with contested pre-trial matters, particularly 



where the testimony of the advocate will not be lengthy.”).  In this case, the Court is the trier of 



fact and the testimony of Mr. Kittrell is brief.  It is unlikely there will be any confusion if the 



Court receives testimony from Mr. Kittrell. 



C. Ms. Slark May Represent the City Defendants at any Evidentiary Hearing or at 
Trial. 
 



Two attorneys from the City Attorney’s Office are named on the pleadings in this matter.  



Mark E. Kittrell serves as general counsel for the Salt Lake City Police Department.  Samantha J. 



testimony relating to the collection of attorney fees for services already rendered. 
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Slark handles litigation matters for the City generally and is handling this matter.  Therefore, if 



Mr. Kittrell is disqualified from assisting in the representation of the City Defendants at trial, Ms. 



Slark will handle that representation alone, rather than co-chairing with Mr. Kittrell.  See Utah R. 



Prof. Cond. 3.7(b) (“A lawyer may act as advocate in a trial in which another lawyer in the 



lawyer’s firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or 



Rule 1.9.”).  See also Restatement (Third) of Law Governing Lawyers §108, comment c (“[a] 



lawyer serving in a capacity other than that of a courtroom advocate is not precluded from being 



a witness.”) 



The City Defendants anticipated before filing the declaration of Mr. Kittrell that Mr. 



Kittrell may not be able to assist in the representation of the City Defendants at any evidentiary 



hearing or at trial.  However, Mr. Kittrell is uniquely positioned to provide valuable information 



to the Court to assist in setting the bond in this matter.  He is a current employee of the Salt Lake 



City Attorney’s Office, he is familiar with the facts of the case for which a bond is required, and 



he is familiar with the practices of the City’s Attorney’s office.  He is also familiar with the 



applicable hourly rate charged by the Salt Lake City Attorney’s Office when attorney fees are 



recoverable.  Accordingly, rather than hire a third party witness with no personal knowledge of 



these things, the City Defendants opted to have Mr. Kittrell testify to these matters and for Ms. 



Slark to provide representation at any evidentiary hearing or trial in which Mr. Kittrell is 



required to testify. 



CONCLUSION 



 Plaintiff has failed to show any grounds for striking paragraphs 10 and 15 of the 



Declaration of Mark E. Kittrell and the motion should be denied.  The City Defendants will 
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stipulate to the striking of paragraph 12. 



DATED this 13th day of July, 2015. 



 
        /s/ Samantha J Slark  
       Attorney for Defendants  
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 13th day of July, 2015, a true and correct copy of 
OPPOSITION TO MOTION TO STRIKE DECLARATION OF MARK E. KITTRELL 
was served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Samantha J Slark  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-07-13 19:16:00.143.



ROSS C ANDERSON  - Notification received on 2015-07-13 19:16:03.3.



00469











****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 07-13-2015:19:15:32



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Opposition to Motion to Strike Declaration of Mark
E Kittrell



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 



 
 



PLAINTIFF’S REPLY 
MEMORANDUM IN SUPPORT OF 
MOTION TO STRIKE PORTIONS OF 
THE DECLARATION OF MARK E. 
KITTRELL SUBMITTED IN 
OPPOSITION TO PLAINTIFF'S 
MOTION FOR SUMMARY 
JUDGMENT 
 
(Hearing Requested) 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 



 
 



Plaintiff Sean Kendall (“Kendall”) seeks to vindicate his rights under the Utah Constitution 



and Utah common law for the killing of his beloved dog Geist. Geist was brutally killed by a police 



officer who had illegally trespassed in Kendall’s backyard, then shot Geist because Geist did what 



dogs do – he simply barked and ran toward the intruder.   



The killing of Geist occurred more than a year ago, yet Kendall has been unable to 



commence an action for his state law claims. Immense discriminatory obstacles created by the 



Utah State Legislature have been placed in Kendall’s way, including a requirement, applying only 



to those suing law enforcement officers, that, before Kendall files his state law claims, he must 



00471











2 



obtain a determination by a judge as to the amount of attorneys’ fees and costs that will be incurred 



by the law enforcement officers to be sued, then obtain and post a bond in that amount.   



In a transparent effort to dodge the crucial due process, equal protection, and access-to-



courts issues presented in this matter, Defendants have sought to establish that the bond is within 



the supposed financial reach of Kendall by arguing that the prospective attorneys’ fees to be 



incurred by the law enforcement officers in this case will be, preposterously, only $12,000. That 



assertion is supported solely by an affidavit of no other than Defendants’ own lawyer, Mark E. 



Kittrell. The submission by Defendants’ own counsel of an affidavit on a vigorously contested and 



perhaps dispositive issue is a violation of the generally recognized prohibition against parties’ 



lawyers also serving as witnesses, particularly when the lawyer’s involvement as a witness is not 



at all necessary. 



Kendall respectfully requests a hearing on his Motion to Strike Portions of the Declaration 



of Mark E. Kittrell Submitted in Opposition to Plaintiff’s Motion for Summary Judgment.  



I. THERE IS NO NECESSITY FOR MR. KITTRELL TO TESTIFY ON 
BEHALF OF HIS OWN CLIENTS REGARDING CONTESTED 
MATTERS; HENCE, PARAGRAPHS 10 AND 15 OF HIS AFFIDAVIT 
SHOULD BE STRICKEN. 



Rule 3.7, Utah Rules of Professional Conduct, deals with only those situations where a 



lawyer “is likely to be a necessary witness” on a contested issue. It generally forbids a lawyer 



under those circumstances from acting as an advocate at trial, unless certain exceptions apply. The 



rule recognizes that if a lawyer’s testimony is “necessary,” he or she can testify because of the 



necessity, but cannot at the same time act as legal counsel at the trial.  



The rule recognizes the more general prohibition against lawyers seeking to act as advocate 



and witness at the same time, but it specifically addresses only those instances where the lawyer’s 
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testimony is “necessary.” In the instant case, there can be no claim that Mr. Kittrell’s testimony is 



“necessary” because any number of lawyers could provide testimony estimating how much in 



attorneys’ fees may be incurred in the future on behalf of the defendant law enforcement officers 



(although, as is clear, such an estimate would only be a wild guess, the sort of speculation that 



makes clear the extent to which the Bond Statute violates Kendall’s due process rights).1  



Therefore, the general rule, prohibiting an attorney from acting as legal counsel and witness in the 



same case, compels the striking of paragraphs 10 and 15 of the Declaration of Mark E. Kittrell. 2  



II. UTAH CASE LAW RECOGNIZES THE IMPROPRIETY OF AN 
ATTORNEY ACTING AS LEGAL ADVOCATE AND WITNESS IN THE 
SAME CASE, PARTICULARLY WHEN THE TESTIMONY OF THE 
LAWYER IS NOT “NECESSARY”. 



 
By assuming the role of an expert witness at the same time he is an attorney for one of the 



parties, and by submitting a declaration on an intensely disputed matter, Defendants’ counsel, Mr. 



Kittrell, is in violation of the general rule forbidding, particularly when there is no necessity, the 



conflating of the roles of legal advocate and witness in the same action. The Utah Supreme Court 



unequivocally stated the rule as follows: 



Experience teaches that the roles of advocate and witness should be separated.  If an 
attorney attempts to combine the two roles, he is likely to be less effective in each role.  
“That counsel should avoid appearing both as advocate and witness except under special 
circumstances is beyond question.”  United States v. Morris, 714 F.2d 669, 671 (7th Cir. 
1983).   



 
State v. Leonard, 707 P.2d 650, 653 (Utah 1985).  



                                                           
1 Because it is not contested by Kendall, there has been no objection to paragraphs 13 and 14 of 
Mr. Kittrell’s affidavit, which set forth the amount per hour to be billed by the City Attorney’s 
Office and the means of arriving at that rate. 
2 Kendall has also moved to strike paragraph 12 of the Kittrell Declaration, which is simply a 
legal conclusion. Defendants have conceded the motion to strike as it relates to paragraph 12. 
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The Utah Supreme Court, following the general rule that has been adopted by courts 



throughout the nation, held that “it was improper for [a party’s lawyer] to submit his affidavit and 



remain as counsel for [his client].” Watkiss & Campbell v. Foa & Son, 808 P.2d 1061, 1065 (Utah 



1991). The Court stated as follows: 



[W]e deem it to be generally inadvisable for members of the bar to testify in litigation 
where they personally represent a party. The need for the testimony of counsel must be 
compelling and must be necessary to preserve the cause of action as set forth in rule 3.7 
[Utah Rules of Professional Conduct]. 



 
Id. at 1066. The Court referred to the validity of “the concept that attorneys may testify so long as 



they do not continue to represent a party.” Id. at 1059 n. 13 (emphasis added). However, the Court 



did not address (1) the prejudice to the party represented by the lawyer/witness occasioned by the 



discontinuance of representation by a lawyer familiar with the party’s case because of the 



involvement of the lawyer as a witness when another could have provided the same sort of 



information; (2) the unseemliness of a lawyer acting as legal counsel at one point then, without 



any necessity, becoming his client’s witness; and (3) the prejudice to the opposing party as a result 



of a lawyer becoming a witness who may seek to invoke the attorney-client or work product 



privilege when questioned about the substance of the testimony offered by the lawyer.3   



                                                           
3 Obviously relevant to Mr. Kittrell’s highly speculative, self-serving estimate in paragraph 10 of 
his Declaration will be the work done so far in the case and how much time it has taken, how 
time on the case is accounted for in terms of state claims and federal claims, what fact and legal 
research has been done and remains to be done, what motions Mr. Kittrell contemplates will be 
filed, what experts have been retained or are being contemplated by Defendants’ counsel to be 
retained, what witnesses are likely to be called to testify and the length of time to be spent 
working with them prior to trial, the length of time trial is contemplated to last, how long 
preparation for trial will take, what depositions will be taken, what motions will or may be filed, 
the time normally spent on motions and arguments, and the likelihood of appeals, interlocutory 
or otherwise, and the time it normally takes for the drafting of briefs, preparation for arguments, 
and arguing the appeals. 



00474











5 



 In Watkiss & Campbell, the Court was presented with a situation (i.e., an appeal after the 



entry of summary judgment) where the violation of the advocate-witness rule could not be 



repaired. Following the trial court’s ruling that the lawyer’s affidavit was “inadmissible,” summary 



judgment had been entered for the opposing party. The Utah Supreme Court, reversing the entry 



of summary judgment, stated that “because an affidavit is submitted by counsel for one of the 



parties in litigation . . . does not ipso facto mean that it is inadmissible.” Id. at 1065.   



 In the instant case, the general rule against a lawyer acting as his or her client’s witness can 



be applied at a point where the situation can be repaired without prejudice to any party. Very 



simply, the Court is respectfully urged to strike paragraphs 10 and 15 of the Kittrell Declaration 



and grant a reasonable period of time (but without unduly further delaying Kendall’s opportunity 



to pursue his substantial claims against Defendants) to obtain an affidavit from a disinterested 



expert witness regarding estimated fees relative to the state law claims in this matter. That is the 



only means of preventing an egregious violation of the advocate-witness prohibition. 



III. RULE 3.7 PERMITS TESTIMONY BY A LAWYER REGARDING THE 
“NATURE AND VALUE OF LEGAL SERVICES RENDERED”; IT DOES 
NOT PERMIT AN ATTORNEY FOR A PARTY TO TESTIFY AS AN 
EXPERT WITNESS ABOUT HIS OPINION REGARDING FUTURE FEES 
THAT MAY BE INCURRED.   
 



Defendants completely confuse the allowance under Rule 3.7, Utah Rules of Professional 



Conduct, of a lawyer’s testimony relating “to the nature and value of legal services rendered in 



the case,” Rule 3.7 (a)(2) (emphasis added), and a lawyer’s expert opinion, as sought to be offered 



by Mr. Kittrell in his Declaration, regarding what fees are likely to be incurred in the future.4 



                                                           
4 This point was previously made in Plaintiff’s Memorandum in Support of Plaintiff’s Motion to 
Strike Portions of the Declaration of Mark E. Kittrell Submitted in Opposition to Plaintiff’s 
Motion for Summary Judgment, at page 4 (“[T]he testimony sought to be offered by means of 
the Kittrell Declaration . . . does not relate to the nature and value of legal services ‘rendered,’ 
but, rather, is offered as purportedly expert testimony concerning an estimate as to the legal 
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CONCLUSION 
 
 This case is a classic example of why the courts, including the Utah Supreme Court, have 



adopted the rule prohibiting lawyers from becoming witnesses in cases in which they are 



representing one or more parties, particularly when the lawyer’s participation as a witness is not 



necessary. Defendants no doubt could have located many lawyers to provide their speculations 



about an approximate amount of fees to be incurred in this case on behalf of the defendant law 



enforcement officers. Mr. Kittrell’s transformation into a witness on his clients’ behalf, with all 



the obvious ramifications (including the admitted recognition by Defendants’ counsel that Mr. 



Kittrell may not, as a result, be able to continue as legal counsel for his clients), betrays the 



apparent fact that there was no other way for Defendants to try, through the estimate of future fees 



in the amount of $12,000, to avoid an adverse ruling on the constitutional violations inherent in 



the oppressive and discriminatory Bond Statute.  



 RESPECTFULLY submitted this 20th day of July, 2015. 



     WINDER & COUNSEL, P.C. 



    
             
      /s/ Ross C. Anderson                                            



     Ross C. Anderson 
     Attorneys for Plaintiff 



  



                                                           
services that will be required in the future.”)  However, that distinction was entirely ignored by 
Defendants in their Opposition to Motion to Strike Declaration of Mark E. Kittrell, at 3-4, where 
they cite, irrelevantly, to Restatement (Third) of Law Governing Lawyers §108, comment g, for 
the notion that “[t]he value of legal services rendered in the proceeding may be testified to by an 
advocate.”  (Emphasis added.) 
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CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that on this 20th day of July, 2015 I caused to be sent a true copy of the 
foregoing PLAINTIFF’S REPLY MEMORANDUM IN SUPPORT OF MOTION TO 
STRIKE PORTIONS OF THE DECLARATION OF MARK E. KITTRELL SUBMITTED 
IN OPPOSITION TO PLAINTIFF'S MOTION by the method indicated below, to the 
following: 
 



Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 



 



 



 



 (   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
 
 
(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
 



 



 



 



 



 



 



 /s/  Michelle D. Donohoo    
        Michelle D. Donohoo 
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 



 
 



REQUEST TO SUBMIT FOR 
DECISION  
(Plaintiff’s Motion to Strike Portions of 
the Declaration of Mark E. Kittrell 
Submitted in Opposition to Plaintiff’s 
Motion for Summary Judgment) 
 
(Hearing Requested) 
 
 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 



 
 



 Pursuant to Utah R. Civ. P. 7(d), Plaintiff Sean Kendall, by and through his counsel of 



record, respectfully requests that Plaintiff’s Motion to Strike Portions of the Declaration of Mark 



E. Kittrell Submitted in Opposition to Plaintiff’s Motion for Summary Judgment be submitted for 



decision.  
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1. Plaintiff’s Motion to Strike Portions of the Declaration of Mark E. Kittrell 



Submitted in Opposition to Plaintiff’s Motion for Summary Judgment was filed on 



June 29, 2015.   



2. Defendants’ Opposition to Motion to Strike Declaration of Mark E. Kittrell was 



filed on July 13, 2015.  



3. Plaintiff’s Reply Memorandum in Support of Motion to Strike Portions of the 



Declaration of Mark E. Kittrell Submitted in Opposition to Plaintiff’s Motion for 



Summary Judgment was filed on July 20, 2015.  



4. A hearing on Plaintiff’s Motion to Strike Portions of the Declaration of Mark E. 



Kittrell Submitted in Opposition to Plaintiff’s Motion for Summary Judgment has 



been requested.  



DATED this 20th day of July, 2015. 



WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 22nd day of June, 2015, I caused to be served a true 
and correct copy of the foregoing REQUEST TO SUBMIT FOR DECISION  (Plaintiff’s 
Motion to Strike Portions of the Declaration of Mark E. Kittrell Submitted in Opposition 
to Motion for Summary Judgment to the following by the method indicated below: 
 
Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



  



 



 



 



   /s/  Michelle D. Donohoo   
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-07-20 17:02:14.32.



ROSS C ANDERSON  - Notification received on 2015-07-20 17:02:16.43.



00481











****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 07-20-2015:17:01:58



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:



Reply PLAINTIFFS REPLY MEMORANDUM IN
SUPPORT OF MOTION TO STRIKE PORTIONS
OF THE DECLARATION OF MARK E. KITTRELL
SUBMITTED IN OPPOSITION TO PLAINTIFFS
MOTION FOR SUMMARY JUDGMENT



Request/Notice to Submit REQUEST TO
SUBMIT FOR DECISION  (Plaintiffs Motion to
Strike Portions of the Declaration of Mark E.
Kittrell Submitted in Opposition to Plaintiffs Motion
for Summary Judgment)



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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        Printed: 01/26/16 11:05:54                 



 



 



 



 



                                    3RD DISTRICT COURT - SALT LAKE  



                                   SALT LAKE COUNTY, STATE OF UTAH  



        ______________________________________________________________________________________



 



        SEAN KENDALL,                             :  MINUTES                                   



                    Plaintiff,                    :  SCHEDULING CONFRENCE                      



                                                  :  



        vs.                                       :  Case No: 150900558 MI                     



        BRETT OLSEN  Et al,                       :  Judge:   ROTATION JUDGE                   



                    Defendant.                    :  Date:    July 21, 2015                    



                                                                                               



        ______________________________________________________________________________________



        Clerk:    nakian                                                                       



 



        PRESENT                                                                                



        Plaintiff's Attorney(s): ROSS C ANDERSON                                               



        Defendant's Attorney(s): SAMANTHA J SLARK                                              



        Audio                                                                                  



        Tape Number:     N44   Tape Count: 09:10                                               



                                                                                               



        ______________________________________________________________________________________



 



 



        HEARING                                                                                



                                                   



     



        09:10



        This matter comes before the court for a scheduling conference. 



        Counsel is listed as present



        Mr. Phil Lott is also present with the Attorney General's Office



        Mr. Anderson addresses the court



        Ms. Slark responds



        Courtesy copies need to be submitted no later than 09/08/2015.



        Court sets Hearing for September 15, 2015 for half a day. 



        Counsel will advise the court if an evidentiary hearing will be needed. 



        09:17 Court is in recess



        



                                                                                               



 



        LAW AND MOTION is scheduled.



             Date: 09/15/2015



Page 1 of 2
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        Printed: 01/26/16 11:05:54                 



 



 



 



        Case No: 150900558 Date:    Jul 21, 2015



        ______________________________________________________________________________________



 



             Time: 09:00 a.m.



             Location: FOURTH FLOOR-N44



                       THIRD DISTRICT COURT



                       450 SOUTH STATE STREET



                       SALT LAKE CITY, UT  84114-1860



         Before Judge: ROTATION JUDGE                                                          
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 



CERTIFICATE OF SERVICE OF 
REQUEST FOR PRODUCTION OF 



DOCUMENTS 
 
 



Case No: 150900558 
 



Hon. William Barrett 



 
I hereby certify that on the 22nd day of July, 2015, a true and correct copy of REQUEST 



FOR PRODUCTION OF DOCUMENTS was served, via electronic mail and U.S. Mail, upon 
the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Samantha J. Slark  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-07-22 11:56:50.847.



ROSS C ANDERSON  - Notification received on 2015-07-22 11:56:56.767.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 07-22-2015:11:56:27



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Certificate of Mailing/Service of First Requests for
Production of Documents to Plaintiff



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-08-06 15:28:16.573.



ROSS C ANDERSON  - Notification received on 2015-08-06 15:28:24.09.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 08-06-2015:15:27:54



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:



Affidavit/Declaration SUBMISSION OF REVISED
AFFIDAVIT OF SEAN KENDALL IN SUPPORT
OF PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
CERTIFICATE OF SERVICE OF 
DEFENDANTS’ RESPONSES TO 



PLAINTIFF’S FIRST SET OF REQUESTS 
FOR PRODUCTION OF DOCUMENTS, 
INTERROGATORIES, AND REQUESTS 



FOR ADMISSIONS 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 I hereby certify that on the 4th day of September, 2015, a true and correct copy of 
DEFENDANTS’ RESPONSES TO PLAINTIFF’S FIRST SET OF REQUESTS FOR 
PRODUCTION OF DOCUMENTS, INTERROGATORIES, AND REQUESTS FOR 
ADMISSIONS was mailed, via U.S. Mail, postage prepaid to the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 



        /s/ Samantha Slark   
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-08 10:27:24.2.



ROSS C ANDERSON  - Notification received on 2015-09-08 10:27:32.92.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 09-08-2015:10:27:00



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:



Other Certificate of Service of Defendants'
Responses to Plaintiff's First Set of Requests for
Production of Documents, Interrogatories, and
Requests for Admissions



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-08 16:44:59.787.



ROSS C ANDERSON  - Notification received on 2015-09-08 16:45:01.067.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 09-08-2015:16:45:20



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Other Subpoena for Mark Kittrell



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
Mark.Kittrell@slcgov.com  
 
Attorneys for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, 
George S. Pregman, and Salt Lake City Corporation 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 



CERTIFICATE OF SERVICE OF 
DESIGNATION OF EXHIBITS FOR 



EVIDENTIARY HEARING 
 



Case No: 150900558 
 



Hon. William Barrett 



 
 I hereby certify that on the 8th day of September, 2015, a true and correct copy of 
DESIGNATION OF EXHIBITS FOR EVIDENTIARY HEARING was e-mailed to the 
following: 



Ross C. Anderson 
WINDER & COUNSEL, P.C. 



460 South 400 East 
Salt Lake City, UT 84111 



randerson@winderfirm.com  
 
 
        /s/ Samantha Slark   
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-08 16:55:53.487.



ROSS C ANDERSON  - Notification received on 2015-09-08 16:56:00.657.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 09-08-2015:16:55:20



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Certificate of Service of Designation of
Exhibits for Evidentiary Hearing



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slarlc (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney's Office 
-451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
Telephone: (801) 535-7788 
Srumi.ntha.Slark@slcgov.com 



Attorneys for Defendants 



.,, ________ ··--·--· ------------- ··- -····--····- .. --·----------- ---------·-··--· -·. 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 



SEAN KENDALL, 



Plaintiff, 



v. 



BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGES. PREGMAN, 
and SALT LAKE CITY CORPORATION, 



Defendants. 



STIPULATED FACTS 



Case No: 150900558 



Hon. William Barrett 



Plaintiff Sean Kendall and Defendants Brett Olsen, Brian Purvis, Joseph Everett, Tom 



Edmunson, George Pregman and Salt Lake City Corporation, by and through their counsel, 



hereby stipulate to the follow~ng facts for purposes of consideration of Plaintiff's Motion for 



Summary Judgment: 



A. Mr. Kendall's Notice of Claim. 



1. Mr. Kendall has filed a Notice of Claim that identifies clail'!ls he intends to bring 



against Officer Olsen, Officer Purvis, Officer Everett, Officer Edmunson, Officer Pregman and 



Salt Lake City Corporation relating to the actions they took in response to a report that a child 
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was missing, which resulted in Officer Olsen entering the backyard at 2465 South 1500 East, 



Salt Lake City, and the shooting of Mr. Kendall's dog, Geist. 



2. Mr. Kendall's Notice of Claim assertS claims against Officer Olsen under the 



Fourth, Fifth and Fourteenth Amendments to the United States Constitution. 



3. The Notice also asserts claims against Officer Olsen under Article 1 Section 7 and 



Article 1 Section 14 of the Utah Constitution and asserts claims for trespass to land, trespass to 



.. chattels, conyersi9!11 _neglig~f!Ce, and inteJ1tis>nal infli~ti911_ of ei11:()tional distress on the same 



facts. 



4. Mr. Kendall's Notice of Claim asserts claims against Officer Purvis under the 



Fourth, Fifth and Fourteenth Amendments to the United States Constitution. 



5. The Notice also asserts claims against Officer Purvis undt?r Article 1 Section 7 



and Article 1 Section 14 of the Utah Constitution and claims for negligence on the same facts. 



6. Mr. Kendall's Notice of Claim asserts negligence claims against Officer Everett, 



Officer Edmunson and Officer Pregman. 



7. Mr. Kendall claims at least $1.5 Min damages, plus punitive damages, attorneys' 



fees and costs. 



8. The actions of the Officers in response to the report of a missing child, including 



Officer Olsen's entry into the backyard of the residence at 2465 South 1500 East, Salt Lake City, 



and the shooting of Mr. Kendall's dog, Geist, were taken within the scope of their employment as 



Salt Lake City police officers and under color of law. 



B. Mr. Kendall's Fundraising. 



9. Mr. Kendal has received a total of $23,417.72 from GoFundMe. 



10. Mr. Kendall also raised funds through PayPal by selling merchandise such as tee-



shirts, coffee mugs, and stickers. 



11. Mr. Kendall has received a total of approximately $1,400.00 through PayPal. 
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C. Mr. Kendall's Legal Fees and Other Expenses 



12. As of September 1, 2015, Mr. Kendall's legal fees and costs incurred through 



Winder & Counsel total $35,354.50. 



13. Mr. Kendall has paid $18,563.42 to Winder & Counsel. 



14. As of September 1, 2015, Mr. Kendall had an outstanding balance owed to 



Winder & Counsel of$19,359.23. 



15 ..... _Mr. K~ndall ha$ incurreclac1ditiqna1Jegalf~essinc_~ Septem_b!;lr 1, 2015. 



16. Mr. Kendall asserts he has made expenditures of more than $3,000 for 



fundraising, raising awareness, and advocating for change, as of June 18, 2015. This amount 



includes approximately $400 forT-shirts, approximately $739 for stickers, approximately $1,700 



for the website JusticeForGeist.org, approximately $300 for organizational meetings including 



renting meeting space, approximately $200 for rental of a PA system, as well as other 



miscellaneous expenses. 



D. Mr. Kendall's Personal Assets and Debts 



17. Paragraphs 18 through 23 below account for all of Mr. Kendall's personal assets 



valued at more than $100.00 and all of Mr. Kendall's checking, savings, and investment 



accounts. 



18. As of September 7, 2015, Mr. Kendall's America First Credit Union account for 



fundraising has a balance of $1,229 .41. 



19. As of September 7, 2015, Mr. Kendall's personal savings account balance through 



Zion's National Bank was $5,553.32. 



20. As of September 7, 2015, Mr. Kendall's personal checking account balance 



through Zion's National Bank was $1,549.09. 



21. , As of September 7, 2015, Mr. Kendall's pension retirement plan through Valic 



was $10,394.46. Mr. Kendall claims that amount is not available without penalty of 
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approximately $8,000. The existence and amount of that penalty remain contested. Stipulation 



may be reached once Salt Lake City Corporation has had the opportunity to review 



documentation from Valic to support that claim, which Valic has not yet provided. 



22. As of September 7, 2015, Mr. Kendall's retirement account through Life 



Insurance of the Southwest was valued at $2,841.10, less than the surrender penalty of 



$7,010.00, with a cash surrender value of$0 . 



. 23 ,_. ____ .Mr, Kendall. own~thefollowing ~ciditiop._al assets: ~ 2913 Toyota Tacoma valued .. 



at approximately $26,601, a 9mm pistol received as a gift worth no more than $949.95, an AR15 



rifle worth approximately '$800, a MacBook Pro with a cracked screen worth approximately 



$600, a mountain bike worth approximately $900, and a television worth approximately $300. 



The total value of"additional assets" is approximately $30,150.95. 



24. Mr. Kendall's sole source of income is his employment by Westminster College, 



which provides a net income of $2,241.42 per month, or $26,897.04 per year. 



25. Mr. Kendall's expenses include approximately $524.29 per month for automobile 



loan payment. 



26. Mr. Kendall's expenses include approximately $435 per month for rent and 



utilities and $8.96 per month for renters insurance. 



27. Mr. Kendall's expenses include approximately $20 per month for internet. 



28. Mr. Kendall's expenses include approximately $82 per month for cellular 



telephone service. 



29. Mr. Kendall's expenses include approximately $80 per month for gasoline. 



30. Mr. Kendall's expenses include approximately $500 per year ($41.66/mo.) for 



automobile maintenance. 



31. Mr. Kendall's expenses include approximately $845 per year ($70.42/mo.) for 



auto insurance. 
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32. 



33. 



Mr. Kendall's expenses include approximately $175 per month for food. 



Mr. Kendall's expenses include approximately $200 per month for traveling 



expenses. 
34. Mr. Kendall's expenses include approximately $200 per month for social 



engagements and entertainment. 



35. The expenses listed in paragraphs 25 through 34 above total approximately 



$1,837.33 per.month ... _______ _ 



36. Mr. Kendall has credit card debt through Zion's Bank in the amount of $101 as of 



September 7, 2015. 



37. Mr. Kendall owes $20,125.06 on his truck loan. 



E. Filing a Bond 



38. To obtain a bond from a bonding company, Mr. Kendall would need to pay a 



premium and provide collateral. 



39. The rate quoted by Nationwide Insurance Company for a court bond was $10 for 



every $1,000, up to $250,000, which is equal to 1% of the amount of the bond. 



40. The rate quoted by Platte River Insurance Company for a court bond was 3% of 



the pre-determined bond amount, plus a $500 policy fee and a $500 broker fee. 



41. Both Nationwide Insurance Company and Platte River Insurance Company 



require collateral for the full amount of the bond. 



42. Depending on the carrier, collateral may be accepted in the fonn of cash, a bank 



letter of credit, or a certificate of deposit to be held by the surety. 



43. If Mr. Kendall did not pay for a bond to be posted, he would be required under the 



Bond Statute to post cash. 
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F. Defense and Indemnification of Officers Olsen, Purvis, Everett, Edmonson and 
Pregman. 



44. Pursuant to Utah Code§ 630~7~902, Salt Lake City Corporation will defend and 



indemnify Officers Olsen, Purvis, Everett, Edmundson, and Pregman, as employees of a 



governmental entity, against any legal claims brought against them arising from the search of the 



backyard at 2465 South 1500 East, Salt Lake City, and the shooting of Mr. Kendall's dog, Geist, 



if the Officers -~~q~~~t. d~fen~e .. -~11.~ ... i.ndeJ.'!lnifJ:cation,~ fully_ ~ooper.B:te in th~ defense, and the 



request is timely. 



45. If defense and indemnification is provided pursuant to Utah Code § 63G-7-902, 



Salt Lake City Corporation will not seek attorneys fees or costs from the officers for that defense 



and indemnification. 



G. Miscellaneous. 



46. For the purpose of t~is hearing, the documents supporting, and relating to, Mr. 



Kendall's financial condition, including documentation Mr. Kendall produced as part of his 



initial disclosures and in response to discovery requests, as well as the documents Mr. Kendall 



has provided as exhibits to be used at the evidentiary hearing in this matter, are authentic for the 



purpose of satisfying the requirements ofRule 901 of the Utah Rules of Evidence. 



DATED this i/n;day of ~~015.:=--:7/ := 



----........=:-~~.....::::..-<:.----~t2~~=--~~ 
Ross C Anderson 
Attorney for Plaintiff 



DATED this I l Yh- day of Sef¥?Wll:er, 2015. 



6 



~ 
Samantha J Slark 
Attorney for Defendants 



I 
.. J 
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-11 17:06:23.6.



ROSS C ANDERSON  - Notification received on 2015-09-11 17:06:27.163.



00529











****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 09-11-2015:17:06:05



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Other Stipulated Facts



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
Mark.Kittrell@slcgov.com  
 
Attorneys for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, 
George S. Pregman, and Salt Lake City Corporation 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 



CERTIFICATE OF SERVICE OF 
AMENDED DESIGNATION OF 
EXHIBITS FOR EVIDENTIARY 



HEARING 
 



Case No: 150900558 
 



Hon. William Barrett 



 
 I hereby certify that on the 14th day of September, 2015, a true and correct copy of 
AMENDED DESIGNATION OF EXHIBITS FOR EVIDENTIARY HEARING was  
e-mailed to the following: 
 



Ross C. Anderson 
WINDER & COUNSEL, P.C. 



460 South 400 East 
Salt Lake City, UT 84111 



randerson@winderfirm.com  
 
 
        /s/ Samantha Slark   



00531











Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-14 15:37:31.44.



ROSS C ANDERSON  - Notification received on 2015-09-14 15:37:40.753.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 09-14-2015:15:37:00



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Certificate of Service of Amended Exhibit
Designations for Evidentiary Hearing



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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                                    3RD DISTRICT COURT - SALT LAKE  



                                   SALT LAKE COUNTY, STATE OF UTAH  



        ______________________________________________________________________________________



 



        SEAN KENDALL,                             :  MINUTES                                   



                    Plaintiff,                    :  INCOURT NOTE                              



                                                  :  



        vs.                                       :  Case No: 150900558 MI                     



        BRETT OLSEN  Et al,                       :  Judge:   ROTATION JUDGE                   



                    Defendant.                    :  Date:    September 15, 2015               



                                                                                               



        ______________________________________________________________________________________



        Clerk:    nakian                                                                       



 



        PRESENT                                                                                



        Plaintiff's Attorney(s): ROSS C ANDERSON                                               



        Defendant's Attorney(s): MARK E KITTRELL                                               



                                 SAMANTHA J SLARK                                              



        Audio                                                                                  



        Tape Number:     N44   Tape Count: 09:11-01:19                                         



                                                                                               



        ______________________________________________________________________________________



 



 



        HEARING                                                                                



                                                   



     



        09:11



        This matter comes before the court for Motion/Evidentiary Hearing



        Counsel present as listed



        Mr. Phil Lott is also present with the Attorney General's Office



        Mr. Anderson addresses the Motion to Strike



        09:21



        Ms. Slark responds



        09:29



        Mr. Anderson responds with closing statements for Motion to Strike



        09:35



        The Court will take under advisement



        Mr. Anderson presents opening arguments for Evidentiary Hearing



        09:43



        Ms. Slark responds and presents arguments
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        Case No: 150900558 Date:    Sep 15, 2015



        ______________________________________________________________________________________



 



        09:55



        Mr. Lott addresses the court



        09:59



        Mr. Anderson responds



        10:04 Mr. Anderson calls Sean Kendall 



        Mr. Kendall is sworn and testifies



        10:05



        Mr. Anderson offers Exhibit P1, No objections, Received



        10:07



        Exhibit P2 is offered by Mr. Anderson, No Objections, Received



        10:08



        Exhibit P3 is offered by Mr. Anderson, No Objections, Received



        10:10



        Exhibit P4 is offered by Mr. Anderson, Ms. Slark objects, Received



        10:12



        Exhibit P5 is offered by Mr. Anderson, Ms. Slark objects, Received



        10:16



        Exhibit P6 is offered by Mr. Anderson, No objections, Received



        10:17



        Exhibit P7 is offered by Mr. Anderson, No objections, Received



        10:19



        Exhibit P10 is offered by Mr. Anderson, Stipulated to, Received



        10:21



        Exhibit P11 Offered by Mr. Anderson, No objections, Received



        10:23



        Exhibit P12 Offered by Mr. Anderson, Stipulated to, Received



        10:27



        Exhibit P13 Offered by Mr. Anderson, Stipulated to, Received



        10:29



        Exhibit P15 Offered by Mr. Anderson, Stipulated to, Received



        10:30



        Exhibit P16 Offered by Mr. Anderson, Stipulated to, Received



        10:30



        Exhibit P17 Offered by Mr. Anderson, No Objections, Received



        10:32



        Exhibit P18 Offered by Mr. Anderson, Stipulated to, Received



        10:33



        Exhibit P19 Offered by Mr. Anderson, Stipulated to, Received
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        Case No: 150900558 Date:    Sep 15, 2015



        ______________________________________________________________________________________



 



        10:35



        Exhibit P26 Offered by Mr. Anderson, No Objection, Received



        10:36



        Exhibit P20 Offered by Mr. Anderson, Stipulated to, Received



        10:37



        Exhibit P21 Offered by Mr. Anderson, Stipulated to, Received



        10:38



        Exhibit P22 Offered by Mr. Anderson, Stipulated to, Received



        10:39



        Exhibit P23 Offered by Mr. Anderson, Stipulated to, Received



        10:41



        Exhibit P25 Offered by Mr. Anderson, Stipulated to, Received



        10:48 



        Ms. Slark with Cross Examination



        10:58 



        Ms. Slark and Mr. Anderson stipulate to offering Exhibit P9, Received



        11:18



        Mr. Anderson with redirect



        11:20 Witness excused



        11:21



        Defendant's exhibits A,B, C, D, E Stipulated to and received 



        11:22



        Mr. Anderson calls Mr. Michael Brown to the stand, who is sworn in and examined



        11:26



        Ms. Slark with Cross Examination



        11:27



        Witness Excused



        11:27



        Mr. Anderson calls Mr. Charles James Cayias



        Mr. Cayias is sworn and testifies



        11:30



        Ms. Slark cross examines Mr. Cayias



        Mr. Anderson with follow up 



        11:31



        Mr. Cayias is excused



        11:31



        Mr. Anderson calls Mr. Randall Kevin Edwards



        Mr. Edwards is sworn and testifies



 



        Case No: 150900558 Date:    Sep 15, 2015
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        ______________________________________________________________________________________



 



        11:40



        Ms. Slark cross examines Mr. Edwards



        11:46



        Mr Edwards is excused



        11:45



        Mr. Anderson calls Mr. Roberts Sykes 



        Mr. Sykes is sworn and testifies



        11:54



        Ms. Slark cross examines Mr. Sykes



        11:56



        Mr. Anderson responds



        11:58



        Ms. Slark responds with follow up



        12:03



        Mr. Anderson responds



        12:04



        Mr. Sykes is excused as a witness



        12:04



        Court is in recess



        12:22



        Court is back in session



        12:24



        Ms. Slark calls Mr. Mark Kittrell as a witness



        Mr. Kittrell is sworn and testifies



        12:33



        Ms. Slark offers Exhibit A1, no objections, received



        12:37



        Mr. Anderson cross examines 



        12:39



        Mr. Anderson offers Exhibit P24, stipulated, received.



        12:52



        Ms. Stark responds



        12:53



        Mr. Anderson follows up with question



        Ms. Stark follows up



        Mr. Kittrell is excused



        12:53



        Mr. Anderson presents closing arguments



 



        Case No: 150900558 Date:    Sep 15, 2015



        ______________________________________________________________________________________
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        01:09



        Ms. Slark presents closing arguments



        1:19



        The Court will take under advisement and issue a written ruling. 



        Court is in recess                                                                     
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950)* 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



MOTION TO WITHDRAW AS 
COUNSEL 



 
Case No: 150900558 



 
Hon. William Barrett 



 
 Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, George 



S. Pregman, and Salt Lake City Corporation (collectively the “City Defendants”) hereby file this 



Motion to Withdraw Mark E. Kittrell as counsel. 



 Pursuant to the Court’s Memorandum Decision, dated September 21, 2015, which 



disqualified Mr. Kittrell as advocate for the City Defendants in this matter, Mr. Kittrell hereby 



moves to withdraw as counsel for the City Defendants.  Ms. Samantha Slark will remain as 



counsel for the City Defendants in this matter. 
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2 



DATED this 30th day of September, 2015. 



 
        /s/ Mark E. Kittrell   
       Attorney for Defendants  
 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 30th day of September, 2015, a true and correct copy of 
MOTION TO WITHDRAW AS COUNSEL was served, via electronic filing, upon the 
following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano  
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I� THE THIRD JUDICIAL DISTRICT COURT I� A�D FOR 



SALT LAKE COU�TY, STATE OF UTAH



SEAN KENDALL,



Plaintiff,



v.



BRETT OLSEN, LT. BRIAN PURVIS, 



JOSEPH ALLEN EVERETT, TOM 



EDMUNDSON, GEORGE S. PREGMAN, and 



SALT LAKE CITY CORPORATION,



Defendants.



ORDER GRA�TI�G MOTIO� TO 



WITHDRAW AS COU�SEL



Case No: 150900558



Hon. Keith Kelly



Based on the Court’s Memorandum Decision, dated September 21, 2015, which 



disqualified Mark E. Kittrell as advocate for the City Defendants in this matter, and the 



City Defendants’ Motion to withdraw Mr. Kittrell as counsel:



IT IS HEREBY ORDERED that Mr. Kittrell is hereby withdrawn as counsel for 



the City Defendants.  Ms. Samantha Slark will continue to represent the City Defendants 



in this matter.



-------------------------------------------------E�D OF 



ORDER-------------------------------------------



PROPOSED
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-30 10:23:01.707.



ROSS C ANDERSON  - Notification received on 2015-09-30 10:23:03.177.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 09-30-2015:10:22:32



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Motion to Withdraw as Counsel



Order (Proposed) Granting Motion to Withdraw as
Counsel



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 



SALT LAKE COUNTY, STATE OF UTAH
 



 
SEAN KENDALL,
 



Plaintiff,
 



v.
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION,
 



Defendants.
 



 
 
 



ORDER GRANTING MOTION TO 
WITHDRAW AS COUNSEL



 
Case No: 150900558



 
Hon. Heather Brereton



 
Based on the Court’s Memorandum Decision, dated September 21, 2015, which disqualified 



Mark E. Kittrell as advocate for the City Defendants in this matter, and the City Defendants’ Motion 



to withdraw Mr. Kittrell as counsel:



IT IS HEREBY ORDERED that Mr. Kittrell is hereby withdrawn as counsel for the City 



Defendants. Ms. Samantha Slark will continue to represent the City Defendants in this matter.



-------------------------------------------------END OF ORDER-------------------------------------------



The Order of Court is stated below:
Dated: September 30, 2015 /s/ HEATHER BRERETON



12:29:38 PM District Court Judge



September 30, 2015 12:29 PM 1 of 1
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-30 12:30:15.443.



ROSS C ANDERSON  - Notification received on 2015-09-30 12:30:17.363.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 09-30-2015:12:29:48



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Order Granting Motion to Withdraw as Counsel



Filed by or in behalf of: HEATHER A BRERETON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
OF COUNSEL, WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
v. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



NOTICE TO SUBMIT [PROPOSED] 
ORDER  



 
 
 



Civil No.: 150900558 
 



Judge: William Barrett 
 



 



Plaintiff Sean Kendall, by and through his counsel of record, respectfully requests that 



the Court enter the [Proposed] Order filed concurrently herewith.   



The [Proposed] Order was served on Defendant’s counsel of record via hand delivery on 



October 9, 2015. Defendant has not served any objection within the time allowed.  



Dated this 19th day of October, 2015.  



      WINDER & COUNSEL, P.C.  



      /s/ Ross C. Anderson     
      Ross C. Anderson 
      Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 
 



 I HEREBY CERTIFY that on this 19th day of October, 2015, I caused to be served a true 



and correct copy of the foregoing Notice to Submit [Proposed] Order on the following by the 



method indicated below: 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  



 
 
 



   /s/ Michelle Donohoo  
Michelle Donohoo 
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Ross C. Anderson (#0109)
OF COUNSEL, WINDER & COUNSEL, P.C.



460 South 400 East
Salt Lake City, UT 84111
Telephone: (801) 322-2222
Fax: (801) 322-2282
randerson@winderfirm.com



Attorney for Plaintiff 



I� THE THIRD JUDICIAL DISTRICT COURT



I� A�D FOR SALT LAKE COU�TY, STATE OF UTAH



Sean Kendall,



Plaintiff,



v.



Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,  



Defendants.



[PROPOSED] ORDER 



Civil No.: 150900558



Judge: William Barrett



This matter came before the Court on Plaintiff Sean Kendall’s Motion for 



Summary Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Court, 



having considered Plaintiff’s motions, Defendants’ responses, all memoranda submitted 



by the parties, and the testimony and documentary evidence, briefing, and arguments of 



counsel, hereby: 



ORDERS, ADJUDGES, and DECREES that (1) Plaintiff’s Motion for Summary 



Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum 



Decision entered September 21, 2015, except, that, as asserted by Plaintiff in connection 



with Plaintiff’s Motion for Summary Judgment, Plaintiff has met the criteria set forth in 



UTAH CODE ANN. § 78A-2-302 and, because of his impecuniosity, is not required to 



PROPOSED



00563











furnish a bond as otherwise required by UTAH CODE ANN. § 78B-3-104; (2) Plaintiff’s 



Motion to Strike the Declaration of Mark E. Kittrell shall be and is hereby DENIED, 



except that Mark E. Kittrell shall be disqualified as legal counsel for Defendants in this 



matter by reason of his role as witness in connection with the opposition to Plaintiff’s 



Motion for Summary Judgment and Plaintiff’s request that the Court set the amount of 



the statutory undertaking; and (3) pursuant to UTAH CODE ANN. § 63G-7-601, Plaintiff is 



required to file an undertaking in an amount of $300. 



Inasmuch as the Memorandum Decision entered by the Court on September 21, 



2015, does not provide the parties explicit direction that no additional order is required 



(see Giusti v. Sterling Wentworth Corp., 2009 UT 2, ¶ 35, 201 P.3d 966; C. Utah Water 



Conservancy Dist. v. King, 2013 UT 13, ¶ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), 



Utah Rules of Civil Procedure, this Order constitutes the final decision as to all matters 



and all parties in the above-captioned matter.



--------------------------------------------- END OF 
ORDER -----------------------------------------------



(Judge’s signature appears at the top of the first page)PROPOSED
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CERTIFICATE OF SERVICE



I HEREBY CERTIFY that on this 9th day of October, 2015, I caused to be 



served a true and correct copy of the foregoing [PROPOSED] ORDER to the following 



by the method indicated below:



Samantha J. Slark



Salt Lake City Attorney’s Office



City and County Building



451 South State Street, Suite 505A



P.O. Box 145478



Salt Lake City, UT 84114-5478



(   ) U.S. Mail, Postage Prepaid



(X) Hand Delivered



(   ) Overnight Mail



(   ) Facsimile



(   ) Electronic Filing System



   /s/ Michelle Donohoo



Michelle Donohoo



PROPOSED
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-10-19 14:53:11.01.



ROSS C ANDERSON  - Notification received on 2015-10-19 14:53:20.997.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 10-19-2015:14:52:28



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Request/Notice to Submit Notice to Submit
[Proposed] Order



Order (Proposed) [Proposed] Order



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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UNSIG
NED



Ross C. Anderson (#0109)
OF COUNSEL, WINDER & COUNSEL, P.C.
460 South 400 East
Salt Lake City, UT 84111
Telephone: (801) 322-2222
Fax: (801) 322-2282
randerson@winderfirm.com 



Attorney for Plaintiff 



IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH



Sean Kendall,



Plaintiff,



v.



Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,  



Defendants.



[PROPOSED] ORDER 



Civil No.: 150900558



Judge: William Barrett



This  matter  came before  the Court  on Plaintiff  Sean Kendall’s  Motion  for  Summary 



Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Court, having considered 



Plaintiff’s  motions,  Defendants’  responses,  all  memoranda  submitted  by the  parties,  and  the 



testimony and documentary evidence, briefing, and arguments of counsel, hereby: 



ORDERS,  ADJUDGES,  and  DECREES  that  (1)  Plaintiff’s  Motion  for  Summary 



Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum Decision 



entered September 21, 2015, except, that, as asserted by Plaintiff in connection with Plaintiff’s 



Motion for Summary Judgment, Plaintiff has met the criteria set forth in UTAH CODE ANN. § 78A-



October 19, 2015 03:24 PM 1 of 3
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UNSIG
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2-302 and, because of his impecuniosity, is not required to furnish a bond as otherwise required 



by  UTAH CODE ANN. § 78B-3-104; (2) Plaintiff’s Motion to Strike the Declaration of Mark E. 



Kittrell shall be and is hereby DENIED, except that Mark E. Kittrell shall be disqualified as legal 



counsel for Defendants in this matter by reason of his role as witness in connection with the 



opposition to Plaintiff’s Motion for Summary Judgment and Plaintiff’s request that the Court set 



the amount  of the statutory undertaking;  and (3)  pursuant  to  UTAH CODE ANN. § 63G-7-601, 



Plaintiff is required to file an undertaking in an amount of $300. 



Inasmuch as the Memorandum Decision entered by the Court on September 21, 2015, 



does not provide the parties explicit direction that no additional order is required (see Giusti v.  



Sterling Wentworth Corp., 2009 UT 2, ¶ 35, 201 P.3d 966; C. Utah Water Conservancy Dist. v.  



King, 2013 UT 13, ¶ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), Utah Rules of Civil Procedure, 



this Order constitutes the final decision as to all matters and all parties in the above-captioned 



matter.



--------------------------------------------- END OF ORDER -----------------------------------------------
(Judge’s signature appears at the top of the first page)



2



October 19, 2015 03:24 PM 2 of 3
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CERTIFICATE OF SERVICE



I HEREBY CERTIFY that on this 9th day of October, 2015, I caused to be served a true 



and  correct  copy  of  the  foregoing  [PROPOSED]  ORDER  to  the  following  by  the  method 



indicated below:



Samantha J. Slark
Salt Lake City Attorney’s Office
City and County Building
451 South State Street, Suite 505A
P.O. Box 145478
Salt Lake City, UT 84114-5478



(   ) U.S. Mail, Postage Prepaid
(X) Hand Delivered
(   ) Overnight Mail
(   ) Facsimile
(   ) Electronic Filing System
 



   /s/ Michelle Donohoo              
Michelle Donohoo
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October 19, 2015 03:24 PM 3 of 3
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-10-19 15:25:40.48.



ROSS C ANDERSON  - Notification received on 2015-10-19 15:25:51.01.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 10-19-2015:15:25:11



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other - Unsigned Order (Proposed) [Proposed]
Order



Note from the Court:
Please remove "proposed" from document title.
Assigned judge is Heather Brereton.  Please
correct and resubmit.



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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Ross C. Anderson (#0109) 
OF COUNSEL, WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
v. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



NOTICE TO SUBMIT ORDER  
 



 
 



Civil No.: 150900558 
 



Judge: Heather Brereton 
 



 



Plaintiff Sean Kendall, by and through his counsel of record, respectfully requests that 



the Court enter the proposed Order filed concurrently herewith.   



The proposed Order was served on Defendant’s counsel of record via hand delivery on 



October 9, 2015. Defendant has not served any objection within the time allowed.  



Dated this 20th day of October, 2015.  



      WINDER & COUNSEL, P.C.  



      /s/ Ross C. Anderson     
      Ross C. Anderson 
      Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 
 



 I HEREBY CERTIFY that on this 20th day of October, 2015, I caused to be served a true 



and correct copy of the foregoing Notice to Submit [Proposed] Order on the following by the 



method indicated below: 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  



 
 
 



   /s/ Michelle Donohoo  
Michelle Donohoo 
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Ross C. Anderson (#0109)
OF COUNSEL, WINDER & COUNSEL, P.C.



460 South 400 East
Salt Lake City, UT 84111
Telephone: (801) 322-2222
Fax: (801) 322-2282
randerson@winderfirm.com



Attorney for Plaintiff 



I� THE THIRD JUDICIAL DISTRICT COURT



I� A�D FOR SALT LAKE COU�TY, STATE OF UTAH



Sean Kendall,



Plaintiff,



v.



Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,  



Defendants.



ORDER 



Civil No.: 150900558



Judge: Heather Brereton



This matter came before the Court on Plaintiff Sean Kendall’s Motion for 



Summary Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Court, 



having considered Plaintiff’s motions, Defendants’ responses, all memoranda submitted 



by the parties, and the testimony and documentary evidence, briefing, and arguments of 



counsel, hereby: 



ORDERS, ADJUDGES, and DECREES that (1) Plaintiff’s Motion for Summary 



Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum 



Decision entered September 21, 2015, except, that, as asserted by Plaintiff in connection 



with Plaintiff’s Motion for Summary Judgment, Plaintiff has met the criteria set forth in 



UTAH CODE ANN. § 78A-2-302 and, because of his impecuniosity, is not required to 



PROPOSED
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furnish a bond as otherwise required by UTAH CODE ANN. § 78B-3-104; (2) Plaintiff’s 



Motion to Strike the Declaration of Mark E. Kittrell shall be and is hereby DENIED, 



except that Mark E. Kittrell shall be disqualified as legal counsel for Defendants in this 



matter by reason of his role as witness in connection with the opposition to Plaintiff’s 



Motion for Summary Judgment and Plaintiff’s request that the Court set the amount of 



the statutory undertaking; and (3) pursuant to UTAH CODE ANN. § 63G-7-601, Plaintiff is 



required to file an undertaking in an amount of $300. 



Inasmuch as the Memorandum Decision entered by the Court on September 21, 



2015, does not provide the parties explicit direction that no additional order is required 



(see Giusti v. Sterling Wentworth Corp., 2009 UT 2, ¶ 35, 201 P.3d 966; C. Utah Water 



Conservancy Dist. v. King, 2013 UT 13, ¶ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), 



Utah Rules of Civil Procedure, this Order constitutes the final decision as to all matters 



and all parties in the above-captioned matter.



--------------------------------------------- END OF 
ORDER -----------------------------------------------



(Judge’s signature appears at the top of the first page)PROPOSED
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CERTIFICATE OF SERVICE



I HEREBY CERTIFY that on this 9th day of October, 2015, I caused to be 



served a true and correct copy of the foregoing [PROPOSED] ORDER to the following 



by the method indicated below:



Samantha J. Slark



Salt Lake City Attorney’s Office



City and County Building



451 South State Street, Suite 505A



P.O. Box 145478



Salt Lake City, UT 84114-5478



(   ) U.S. Mail, Postage Prepaid



(X) Hand Delivered



(   ) Overnight Mail



(   ) Facsimile



(   ) Electronic Filing System



   /s/ Michelle Donohoo



Michelle Donohoo



PROPOSED
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-10-20 10:25:34.133.



ROSS C ANDERSON  - Notification received on 2015-10-20 10:25:39.1.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 10-20-2015:10:25:04



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Order (Proposed)



Request/Notice to Submit Order



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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Ross C. Anderson (#0109)
OF COUNSEL, WINDER & COUNSEL, P.C.
460 South 400 East
Salt Lake City, UT 84111
Telephone: (801) 322-2222
Fax: (801) 322-2282
randerson@winderfirm.com 



Attorney for Plaintiff 



IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH



Sean Kendall,



Plaintiff,



v.



Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,  



Defendants.



ORDER 



Civil No.: 150900558



Judge: Heather Brereton



This  matter  came before  the Court  on Plaintiff  Sean Kendall’s  Motion  for  Summary 



Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Court, having considered 



Plaintiff’s  motions,  Defendants’  responses,  all  memoranda  submitted  by the  parties,  and  the 



testimony and documentary evidence, briefing, and arguments of counsel, hereby: 



ORDERS,  ADJUDGES,  and  DECREES  that  (1)  Plaintiff’s  Motion  for  Summary 



Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum Decision 



entered September 21, 2015, except, that, as asserted by Plaintiff in connection with Plaintiff’s 



Motion for Summary Judgment, Plaintiff has met the criteria set forth in UTAH CODE ANN. § 78A-



The Order of Court is stated below:
Dated: October 21, 2015 /s/ HEATHER BRERETON



10:57:59 AM District Court Judge



October 21, 2015 10:57 AM 1 of 3
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2-302 and, because of his impecuniosity, is not required to furnish a bond as otherwise required 



by  UTAH CODE ANN. § 78B-3-104; (2) Plaintiff’s Motion to Strike the Declaration of Mark E. 



Kittrell shall be and is hereby DENIED, except that Mark E. Kittrell shall be disqualified as legal 



counsel for Defendants in this matter by reason of his role as witness in connection with the 



opposition to Plaintiff’s Motion for Summary Judgment and Plaintiff’s request that the Court set 



the amount  of the statutory undertaking;  and (3)  pursuant  to  UTAH CODE ANN. § 63G-7-601, 



Plaintiff is required to file an undertaking in an amount of $300. 



Inasmuch as the Memorandum Decision entered by the Court on September 21, 2015, 



does not provide the parties explicit direction that no additional order is required (see Giusti v.  



Sterling Wentworth Corp., 2009 UT 2, ¶ 35, 201 P.3d 966; C. Utah Water Conservancy Dist. v.  



King, 2013 UT 13, ¶ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), Utah Rules of Civil Procedure, 



this Order constitutes the final decision as to all matters and all parties in the above-captioned 



matter.



--------------------------------------------- END OF ORDER -----------------------------------------------
(Judge’s signature appears at the top of the first page)



2



October 21, 2015 10:57 AM 2 of 3
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CERTIFICATE OF SERVICE



I HEREBY CERTIFY that on this 9th day of October, 2015, I caused to be served a true 



and  correct  copy  of  the  foregoing  [PROPOSED]  ORDER  to  the  following  by  the  method 



indicated below:



Samantha J. Slark
Salt Lake City Attorney’s Office
City and County Building
451 South State Street, Suite 505A
P.O. Box 145478
Salt Lake City, UT 84114-5478



(   ) U.S. Mail, Postage Prepaid
(X) Hand Delivered
(   ) Overnight Mail
(   ) Facsimile
(   ) Electronic Filing System
 



   /s/ Michelle Donohoo              
Michelle Donohoo



3



October 21, 2015 10:57 AM 3 of 3
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-10-21 10:58:15.467.



ROSS C ANDERSON  - Notification received on 2015-10-21 10:58:21.2.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 10-21-2015:10:57:21



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Order



Filed by or in behalf of: HEATHER A BRERETON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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Ross C. Anderson (#0109) 
OF COUNSEL 
Derek C. Julio (#15646) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
djulio@winderfirm.com 
 
Attorneys for Plaintiff and Appellant  
 



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff and Appellant, 
 
v. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants and Appellees. 



 
 



NOTICE OF APPEAL 
 



 
 



Civil No.: 150900558 
 



Judge: Heather Brereton 
 



 
Notice is hereby given that Pursuant to Rules 3 and 4, UTAH R. APP. P., Plaintiff and 



Appellant Sean Kendall, by and through his counsel of record, appeals to the Utah Supreme 



Court (1) the Final Order, entered in the above-captioned matter on October 21, 2015 by the 



Honorable Heather Brereton, a copy of which is attached hereto as Exhibit “A”; and (2) the 



Memorandum Decision, entered in the above-captioned matter on September 21, 2015, by the  



Honorable William Barrett, a copy of which is attached as Exhibit “B”.    
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This appeal is taken from such parts of the Order and the Memorandum Decision stating 



that Plaintiff’s Motion for Summary Judgment and Plaintiff’s Motion to Strike the Declaration of 



Mark E. Kittrell are denied. 



DATED this 27th day of October, 2015. 
WINDER & COUNSEL, P.C. 
 
 
   /s/ Ross C. Anderson   
Ross C. Anderson 
Attorney for Plaintiff and Appellant 
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CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 27th day of October, 2015, I caused to be served a true 
and correct copy of the foregoing NOTICE OF APPEAL to the following by the method 
indicated below: 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
Attorney for Defendants and Appellees 
 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  



 



   /s/ Michelle D. Donohoo  
       Michelle D. Donohoo 
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-10-27 17:09:09.907.



ROSS C ANDERSON  - Notification received on 2015-10-27 17:09:17.827.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 10-27-2015:17:08:44



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Notice of Appeal - Civil  (not Interlocutory)



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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Ross C. Anderson (#0109) 
OF COUNSEL 
Derek C. Julio (#15646) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
djulio@winderfirm.com 
 
Attorneys for Plaintiff/Appellant  
 



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff /Appellant, 
 
v. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants /Appellees. 



 
 



MOTION TO CORRECT THE 
SEPTEMBER 15, 2015, EVIDENTIARY 



HEARING TRANSCRIPT 
 



 
 



Civil No.: 150900558 
 



Judge: Heather Brereton 
 



 



MOTION 



Pursuant to Rule 52(d), UTAH R. CIV. P., and Rule 11(h), UTAH R. APP. P., 



Plaintiff/Appellant Sean Kendall (“Kendall”), by and through his counsel of record, hereby 



moves the Court to correct the September 15, 2015 Evidentiary Hearing Transcript.  



The basis for this Motion is that the transcript of the September 15, 2015 hearing omits 



and/or misstates material information regarding the legal authorities presented during oral 



argument, and contains a few other errors that require correction. The grounds for this Motion 



are set forth with more particularity in the supporting memorandum below. 
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MEMORANDUM 



Rule 52(d), UTAH R. CIV. P., permits the correction of the transcript of an audio record of 



a hearing “[i]f anything material is omitted from or misstated in the transcript[.]” Under Rule 



11(h), UTAH R. APP. P., “[i]f any difference arises as to whether the record truly discloses what 



occurred in the trial court, the difference shall be submitted to and settled by that court and the 



record made to conform to the truth.” 



On September 15, 2015, an evidentiary hearing was held in the above-captioned matter. 



This Court subsequently entered its Memorandum Decision on September 21, 2015, and its Final 



Order on October 21, 2015, both of which Kendall now appeals. In preparation of his appeal, and 



pursuant to Rule 11(e)(1), UTAH R. APP. P., Kendall requested a transcript of the hearing. A 



transcript was issued on November 12, 2015.  



During review of the transcript, Kendall identified omissions and/or misstatements of 



material information regarding certain statutory and common law authorities presented during 



oral argument, including the misspelling of case names, and incorrectly cited statutes. Kendall 



further identified a number of inaccuracies in the transcript that give the appearance of 



grammatical errors where there were none. 



In order to aid the appellate court in its consideration of the appeal, Kendall hereby 



moves to correct the transcript as follows: 



• Page 7, line 24 “State vs. (inaudible)” should be “State v. Leonard” (in reference to State 



v. Leonard, 707 P.2d 650 (1985));   



• Page 15, line 15 “Gilley” should be “Aghili” (in reference to Aghili v. Banks, 63 S.W.3d 



812 (2001)); 



• Page 15, line 25 “Sumara” should be “Estremera” (in reference to Estremera v. U.S., 442 



F.3d 580 (2006)); 



• Page 19, line 1 “Body vs. Connecticut” should be “Boddie v. Connecticut” (in reference 



to Boddie v. Connecticut, 401 U.S. 371 (1971)); 



• Page 19, line 8 “though non indigent” should be “on non-indigent”; 
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• Page 19, line 24 “in” should be “and”;  



• Page 115, line 22 “(inaudible) 3104” should be “78B-3-104”; 



• Page 155, line 1 “63G-7091” should be “63G-7-902”; 



• Page 158, line 7 “Judd v. (inaudible)” should be Judd v. Drezga (in reference to Judd v. 



Drezga, 103 P.3d 135 (Utah 2004)); 



• Page 159, line 16 “in a bond” should be “an en banc”; 



• Page 159, line 23 “Body” should be “Boddie” (in reference to Boddie v. Connecticut, 401 



U.S. 371 (1971)); 



• Page 160, line 1 “Bureaux” should be “Beaudreau” (in reference to Beaudreau v. Super. 



Ct., 535 P.2d 713 (Cal. 1975)); 



• Page 160, line 5 “there’s” should be “there are”; 



• Page 160, line 15 “Segal” should be “Siegel” (in reference to Psychiatric Associates v. 



Siegel, 610 So. 2d 419 (Fla. 1992)); 



• Page 162, line 19 “suppose” should be “supposed”; 



CONCLUSION 



For the above reasons, Kendall respectfully requests that this Court order the transcript to 



be corrected and the corrections entered into the record on appeal.  



DATED this 20th day of November, 2015. 



WINDER & COUNSEL, P.C. 
 
 
   /s/ Ross C. Anderson   
Ross C. Anderson 
Attorney for Plaintiff / Appellant 
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CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 20th day of November, 2015, I caused to be served a 
true and correct copy of the foregoing MOTION TO CORRECT THE SEPTEMBER 15, 
2015, EVIDENTIARY HEARING TRANSCRIPT to the following by the method indicated 
below: 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
Attorney for Defendants and Appellees 
 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  



 



   /s/ Michelle D. Donohoo  
       Michelle D. Donohoo 
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-11-20 16:23:20.323.



Derek Julio  - Notification received on 2015-11-20 16:23:25.383.



ROSS C ANDERSON  - Notification received on 2015-11-20 16:23:24.76.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 11-20-2015:16:22:44



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Motion MOTION TO CORRECT THE
SEPTEMBER 15, 2015, EVIDENTIARY
HEARING TRANSCRIPT



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



DEREK C JULIO for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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J. Frederic Voros, Jr
Presiding Judge



Gregory K. Orme
Associate Presiding Judge



James Z. Davis
Judge



Stephen L. Roth
Judge



M ichele M. Christiansen
Judge



John A. Pearce
Judge



Kate A. Toomey
Judge



Utah Court of Appeals



450 South State Street
P.O. Box 140230



Salt Lake City, Utah 84114-0210



Appellate Clerks' Office (801) 578-3900
Judges’ Reception (801) 578-3950



Email: courtofappeals@utcourts.gov
Utah Relay (800) 346-4128



Timothy M . Shea
Appellate Court Administrator



Lisa A. Collins
Clerk of the Court



December 9, 2015



ROSS C ANDERSON



DEREK CRAIG JULIO



WINDER & COUNSEL PC



randerson@winderfirm.com



djulio@winderfirm.com



RE: Kendall v. Olsen Case No. 20150927-CA



Dear ROSS C. ANDERSON



Please be advised that this case has been assigned to the Court of Appeals. Further proceedings



will be handled by this court. Please note that the case number will remain the same as it was in



the Supreme Court, with the exception that it will have a -CA after the number.



The file forwarded from the Supreme Court indicates that the appellee filed a motion for



summary disposition. A response has been filed. The motion was not ruled on by the Supreme



Court prior to the pourover, therefore, the motion is before the Court of Appeals for disposition.



Once this Court has ruled, parties will be notified.



Please note, failure to perfect an appeal at any time during the appeal process may result in



dismissal of the appeal. 



Sincerely,



Ashley Dovidauskas



Judicial Assistant
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cc: CATHERINE L. BRABSON



SAMANTHA J SLARK



SALT LAKE CITY ATTORNEYS OFFICE



Catherine.Brabson@slcgov.com



samantha.slark@slcgov.com



THIRD DISTRICT, SALT LAKE,  150900558



ATTN: JULIE RIGBY AND CHERYL AIONO



cheryla@utcourts.gov, julier@utcourts.gov 



THIRD DISTRICT, SALT LAKE, 150900558
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THIRD JUDICIAL DISTRICT COURT, SALT LAKE 



SALT LAKE COUNTY, STATE OF UTAH



SEAN KENDALL, : Case No. 150900558



:



Plaintiff, : Appellate Court Case No. 20150927



     :             



vs.      :  



:   



BRETT OLSEN, et al., :



:



Defendants. : With Keyword Index



EVIDENTIARY HEARING SEPTEMBER 15, 2015 



BEFORE



THE HONORABLE WILLIAM W. BARRETT 



CAROLYN ERICKSON, CSR



CERTIFIED COURT TRANSCRIBER



1775 East Ellen Way 



Sandy, Utah 84092
801-523-1186 
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APPEARANCES



For the Plaintiff: ROSS C. ANDERSON 
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SALT LAKE CITY, UTAH; SEPTEMBER 15, 20151



JUDGE FAUST2



(Transcriber’s note:  Identification of speakers3



may not be accurate with the audio recordings.) 4



PROCEEDINGS5



THE COURT:  This is Sean Kendall vs. Brett Olsen et6



al, Case No. 150900558.  7



Are we on the record?8



CLERK: Yes.9



THE COURT: May I have appearances please?10



MR. ANDERSON:  Yes, Ross Anderson representing Sean11



Kendall and Mr. Kendall is here with me.12



MS. SLARK:  Samantha Slark, representing Salt Lake13



City and the individually named defendants and I have Mark14



Kittrell here at counsel table with me whose also an attorney15



with the Salt Lake City Attorney’s Office.  16



MR. LOTT:  I’m Phil Lott for the Attorney General’s17



Office.  If the Court reaches the issue of constitutionality18



of the undertaken statute, I’m here to address that.19



THE COURT:  Okay. And I’ve read your memo, so...20



MR. LOTT:  Thank you.  21



THE COURT:  Mr. Anderson. 22



MR. ANDERSON:  Your Honor, if I may, just one more23



3-ring binder.  Sorry about that but I think it will make24



things a lot easier in the long run.25
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THE COURT:  Okay, good.1



MR. ANDERSON:  Approach the bench?2



THE COURT:  You may, sure.  3



MR. ANDERSON:  Those are courtesy copies of some of4



the authorities we’ve cited.  5



THE COURT:  Okay.  Ready to go?  6



MR. ANDERSON:  Yes, Your Honor.  If I might suggest7



perhaps just to put all this in context, maybe an opening8



statement and then - 9



THE COURT:  That would be fine.10



MR. ANDERSON:  - I’ll call the witnesses and -11



THE COURT:  However you want to do it.12



MR. ANDERSON:  - and closing argument.  13



MS. SLARK:  I do have a suggestion of how to14



proceed, since Mr. Anderson has got several motions before15



the Court which are purely legal motions, I would suggest16



that maybe we start by addressing the legal motions which17



will be the motion to strike and the facial challenge and18



then move to have Mr. Anderson’s address with an opening19



statement and the evidentiary hearing on the contested part.20



THE COURT:  Doesn’t matter to me.  21



Mr. Anderson?  22



MR. ANDERSON:  Well, I’m just concerned about23



imposing - 24



THE COURT:  Everything is going to be taken under25
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advisement anyway.  I’m not going to rule right now so, you1



know, put it on anyway you want.  It doesn’t matter to me.2



MR. ANDERSON:  That would be great.  I just don’t3



want to impose further on those that we’ve subpoenaed here4



today.  5



MS. SLARK:  I think it would make a lot of sense to6



put it into context and the motion to strike and - 7



THE COURT:  Do you want to address that first and8



then you can give me your opening?9



MR. ANDERSON:  Sure.  Your Honor, out of all the10



lawyers in the Utah State Bar including many who have handled11



civil rights cases and who have been involved in applications12



for fees or who have received fees, people who have worked in13



the city attorney’s office even, the defendants in this case14



chose - and we submit for very self-serving reasons, because15



they never would have been able to get somebody to say what16



Mr. Kittrell said in his affidavit.  They chose their own co-17



counsel to submit an affidavit in opposition summary18



judgment.  It’s the only affidavit they submitted as to what19



the prospective attorney’s fees are expected to be in this20



case.  21



Now, the rule is abundantly clear and we’ve22



provided Your Honor with many of the authorities but they go23



beyond what we’ve provided.  But for instance under Tab 1 of24



the courtesy copy of the authorities we’ve provided, the rule25
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is generally stated, “It is generally considered a serious1



breach of professional etiquette and detriment to the orderly2



administration of justice for an attorney to take the stand3



in a case he or she is trying.  Thus, an attorney who is to4



testify on material contested facts ought not act as an5



advocate in the same matter.  And if an attorney is going to6



serve as an advocate, he or she should refrain from7



testifying in the action.”  The Advocate Witness Rule,8



there’s even a term for this, and you see it throughout the9



case law, the Advocate Witness Rule prohibits an attorney10



from appearing as both a witness and an advocate in the same11



litigation except under special circumstances.  And that rule12



is not limited to the trial stage of a case but begins to13



operate as soon as either attorney in a case realizes that a14



possible conflict may arise.  And therefore the rule does not15



permit a lawyer to retain control of everything in the case,16



but the literal trial.  17



And that’s been the argument in the past is that,18



well, you can handle everything up to the trial because19



that’s the only thing that our Rules of Professional Conduct20



deals with.  But our Rule of Professional Conduct isn’t the21



one applicable here because that only deals with when the22



lawyer knows that he or she needs to testify, that they’re a23



material witness and there’s no other way to get the24



evidence.  This isn’t that case.  This is exactly the25
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opposite.  They could have found somebody to provide some1



evidence perhaps, I don’t know how anybody is going to2



speculate about, including Your Honor, about what prospective3



fees and costs there’s going to be in this case - and that’s4



one of the major defects of this legislation - but if they5



were going to submit that evidence, go to somebody other than6



co-counsel representing the defendants.  7



Now, we’ve provided a number of case and granted,8



some of them were from other jurisdictions, some of them are9



from the literature, for instance from the Standard Law10



Review Article, it’s under Tab 3 on the first page, it notes11



that the serious ethical and work product questions do arise12



when counsel files an affidavit regarding the merits of the13



litigation where the facts and issues in controversy and14



there becomes a quasi witness offering information with15



respect to substance, rather than process.  So if this were a16



matter - and we see it all the time, declarations of counsel17



submitted, getting exhibits into the record that nobody18



contests.  But if that’s an uncontested matter, it’s not a19



problem.  But this Mr. Kittrell testified to in his affidavit20



that we’d move to strike - and we would seek also to exclude21



his testimony here today and we’ve subpoenaed him only in22



case Your Honor is going to allow his affidavit - but he23



cannot testify because he’s co-counsel in this case and we’re24



not seeking to disqualify him, that doesn’t fix the problem. 25
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The problem is, on the face of it, he’s an advocate and a1



totally biased witness and that’s the only way we submit,2



that any lawyer could ever have submitted any kind of3



testimony, even under oath to the fees and costs contemplated4



to be incurred in this case by or on behalf of the officer5



defendants, is going to be only $12,000.  6



So you’ve got the Whitney Avenue Corporation case7



out of Connecticut and they state that the general rule, an8



affidavit by a party’s attorney should not be used to oppose9



summary judgment.  The cases are consistent throughout and10



they’re the cases under Tabs 1 through 14.  11



But let’s look at what the Utah Supreme Court12



states in the Watkiss and Campbell case versus Follett and13



Son.  That was a case where Watkiss and Campbell were seeking14



attorney’s fees. The opposing counsel put in his affidavit15



about what a reasonable fee would be and the Utah Supreme16



Court - this is under Tab 11 if Your Honor would like to17



follow the language there. And I’m referring on these, just18



for the ease of the Court to the number in the lower right-19



and corner, that’s the West Law print off number.  It’s much20



easier to find.  This is on the fifth page of the Watkiss and21



Campbell case from the Utah Supreme Court at Paragraph 2 and22



3.  “Mr. Spafford’s affidavit presented his personal23



testimony and opinion in the context of an expert witness;24



therefore, it was improper for Mr. Spafford to submit his25
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affidavit and remain as counsel for Follett.”  And then they1



say, well, because it’s improper doesn’t mean it’s not2



admissible and the problem here was Watkiss and Campbell3



didn’t move to exclude it, the way we’re moving to exclude at4



this point.  5



And then the next paragraph says “Although Mr.6



Spafford’s affidavit is admissible, we deem it to be7



generally inadvisable for members of the bar to testify in8



litigation where they personally represent a party.  The need9



for the testimony of counsel must be compelling and must be10



necessary to preserve the cause of action.  As set forth in11



Rule 3.7 above, in the incident case the burden of finding12



another attorney to testify or submit an affidavit stating13



the same facts presented in the Spafford affidavit was low.”  14



And Your Honor, we’ve reached out to members of the15



bar who handle these kinds of cases to submit their16



affidavits.  There is no reason except that they wouldn’t17



probably have been able to obtain the testimony that they18



wanted, but no reason that the city attorney’s office19



couldn’t reach out to someone whose not co-counsel in this20



matter.  21



The other Utah Supreme Court decision, right on22



point, it’s under Tab 12 of the courtesy copies.  That’s23



State vs. (inaudible) and on page number 4 in the lower24



right-hand corner, the Utah Supreme Court stated, “Experience25
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teaches that the roles of advocate and witness should be1



separated.  If an attorney attempts to combine the two rules,2



he is likely to be less effective in each role.  That counsel3



should avoid appearing both as advocate and witness except4



under special circumstances is beyond question.”  5



So, Your Honor, very simply, they’ve had all this6



time, they’ve had all the people among the bar in Utah,7



plenty of experienced people that they could have reached out8



to and the fact that they had to go only to their co-counsel9



to provide the sole evidence that they’re presenting in this10



court for the absurd proposition that their fees and costs in11



the future in this case as to the State claims are only going12



to be $12,000.  That practice by the city attorney’s office13



should be summarily rejected as being counter to the well14



established attorney/witness rule.  15



Thank you, Your Honor.  16



THE COURT:  Thank you, sir.  17



MS. SLARK:  Your Honor, it appears that plaintiff18



has brought this motion merely as a vehicle just to argue,19



make a prejudice argument with regard to the testimony that20



has been submitted by Mr. Kittrell and I state that because21



it is well recognized that Rule 3.7 of the Rules of22



Professional Conduct require an attorney to withdraw if23



they’re going to be a witness as a trial or an evidentiary24



hearing.  That is not the remedy that plaintiff is seeking. 25
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Plaintiff is seeking to rely on this rule to strike testimony1



and its abundantly clear that Rule 3.7 does not provide that2



remedy.  3



First, they haven’t even requested4



disqualification.  That’s the first and most obvious point5



and Rule 3.7 doesn’t provide the remedy to strike.  6



Second, I’m here representing the City defendants7



today.  Mr. Kittrell here is here as a witness.  Rule 3.78



provides for this exact circumstance.  If you look at9



subsection B, it says “An attorney from a law firm can10



represent a client if another attorney is acting as a11



witness.”  It’s just incredibly well established, I’m not12



sure why we’re here arguing this today.  13



And then the Watkiss & Campbell case, another14



surprising helpful authority on this.  In that case, yes, the15



attorney submitted an affidavit.  The big difference there16



was the attorney continued to represent the client at the17



summary judgment hearing.  There wasn’t another attorney18



there like me representing them and then on appeal the issue19



was discussed whether he should have withdrawn and it was20



found, yes, the appropriate scenario there would have been21



for the attorney to have withdrawn.  And the Utah Supreme22



Court specifically addressed whether the affidavit that had23



been submitted would be inadmissible based on 3.7 alone and24



there’s two quotes highlighted here that say, the25
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admissibility of an attorney affidavit is not inadmissible1



just because it’s some attorney.  There’s got to be another2



basis for it not being admissible.  3



And third, in their reply brief and today, Mr.4



Anderson has raised various points about you can only testify5



if it’s absolutely necessary.  An attorney cannot testify6



under any other circumstance.  Again, plaintiff’s distorting7



this rule.  The necessity argument is the circumstances where8



an attorney calls opposing counsel at a trial or an9



evidentiary hearing for the purpose of disqualifying that10



attorney from continuing to represent the opposing party. 11



Obviously, in those circumstances there will be incredible12



prejudice to the opposing party if their attorney was called13



and they were disqualified.  As this argument was raised for14



the first time in reply, we weren’t able to address this15



appropriately in briefing but there’s an ethics opinion on16



this which is incredibly helpful which I’ve brought with me17



today.  And it discusses that very scenario and why18



necessitate - and the issue of necessity is so important in19



that situation.  20



And now I’m going to address this issue of why21



couldn’t we find somebody else, why didn’t we go to somebody22



else?  Well, quite simply, who would be the most qualified23



person to consider how much time should be spent, is24



necessary to spend on a case?  Well, obviously somebody whose25
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familiar with the case, somebody that is the attorney for the1



police department, that’s reviewed the claims and is familiar2



with the claims.  They’re going to be the most qualified3



person to know what works needs to be done on the case.       4



  Second, somebody that currently works for the Salt Lake5



City Attorney’s Office, they’re going to be most familiar6



with the practices and procedures of the Salt Lake City7



Attorney’s Office.  They’re going to know how in-house8



counsel rates are calculated, what would be charged in this9



kind of scenario for an attorney fee.  Why would we go to10



outside counsel, ask them to educate themselves about a case11



that they know nothing about, practices that they know12



nothing about, and then prepare themselves to testify? 13



Clearly, the most qualified person will be somebody in our14



own office that’s familiar with the claims.  15



And then finally, Rule 3.7 itself provides a caveat16



that testimony relating to the nature and value of legal17



services rendered in the case is permissible from an18



attorney.  So that’s subsection A-2 out there on your rule. 19



Plaintiff has sought to distinguish this scenario saying,20



well, that’s only permissible where legal services have21



already been rendered and they’re testifying with regard to22



legal services that have been, you know, at the end of the23



case where you’re testifying to the amount of attorney hours. 24



Well, the rationale of permitting testimony with regard to25
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attorney hours after a case applies equally to this scenario. 1



Why is that permissible in that scenario?  Well, it’s2



permissible because that attorney is the person most familiar3



with the work and can testify most appropriately with regard4



to the work rendered.  Well, that rationale applies here. 5



Whose the most familiar with the case and the work that will6



be done in the case?  Somebody that’s involved with the case. 7



And finally, Mr. Anderson has cited to numerous8



out-of-state cases saying that they stand for the proposition9



that you absolutely can’t testify and it’s a violation of the10



witness advocate rule.  I would ask the Court to reference11



footnote 2 in our opposition to the motion.  In that footnote12



we point out that those cases are not - are clearly13



distinguishable.  In that one case from the Seventh Circuit,14



the issue was concerning the attorney’s personal knowledge,15



nothing to do with a violation of 3.7.  The same for a case16



from the Southern District of Indiana Reid v. Ford Motor17



Company and the issue was with regard to the personal18



knowledge.  The attorney in that case was summarizing the19



evidence in the case.  And I would encourage Your Honor to20



read through footnote 2 and see that the citation to out-of-21



state authorities is just not helpful in this scenario. 22



Here, we have a decision from Watkiss & Campbell from the23



Utah Supreme Court that says attorney affidavits are24



perfectly okay, you need to find another ground to find that25
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they’re not admissible.  We have Rule 3.7 which clearly says1



the remedy is disqualification, it’s not striking the2



testimony.  3



If Mr. Anderson wants to move for disqualification,4



fine.  Mr. Kittrell is not even representing clients here5



today, I am.  6



MR. ANDERSON:  It seems like they want to have it7



both ways, Your Honor.  On the last pleading filed by the8



City, stated on the top, “Counsel for the defendants,9



Samantha J. Slark and Mark E. Kittrell.  So he’s just going10



to bounce in and out of this case and as co-counsel submit11



his affidavit?  12



Now, it’s a complete red herring to talk about Rule13



3.7.  We’re not seeking disqualification.  We’re not saying14



that this is a case where he should have recognized that his15



testimony was necessary at trial and therefore needs to get16



out as the case before trial.  We’re saying just the17



opposite.  It’s not necessary for him to present his18



testimony and that is what’s in violation of the well19



established common law rule including in the state of Utah. 20



Now, when she says that Watkiss & Campbell said it’s21



perfectly okay for an attorney to submit an affidavit on22



summary judgment.  The Watkiss & Campbell case says exactly23



the opposite, Your Honor.  They say - how can she read it24



that way?  It says, Mr. Spafford’s affidavit presented his25
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personal testimony and opinion; therefore, it was improper1



for Mr. Spafford to submit his affidavit and remain as2



counsel.  Then they say, although his affidavit is admissible3



because he did have the qualifications to testify, they say4



we deem it to be generally inadvisable for members of the bar5



to testify in litigation where they personally represent a6



party.  We’re not seeking Mr. Kittrell’s disqualification. 7



We’re saying it’s absolutely wrong from the get-go for him to8



be submitting an affidavit where he’s appeared as co-counsel,9



especially when it’s so unnecessary.  10



Now, under the Barnes case and that’s under Tab 5,11



under Footnote 7 and again, the cases are replete with state12



of the rule.  There they say the plaintiff’s counsel filed13



his own affidavit, a practice we do not encourage and14



strongly disapprove.  Under the Gilley case, under Tab 6 on15



page, the page numbered 6 on the bottom right-hand corner,16



“When an attorney who represents a party is an affiant in17



support of a motion for summary judgment, he or she is a18



witness.  Allowing an attorney to ascend the witness chair to19



expound the controlling testimony for the client’s case blurs20



the necessary distinction between advocate and witness on21



which our adversary system depends.”  And then they go on to22



say that this rule prohibiting counsel from submitting their23



own affidavit applies as well at the summary judgment stage. 24



Then the Sumara case under Tab 7 on page numbered 525
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that says, “Where evidence is easily available from other1



sources an absent extraordinary circumstances or compelling2



reasons, an attorney who participates in a case should not3



serve as a witness.”  And the McIntosh case, I’ll end with4



that because - but I think this is very well stated in that5



case under Tab 8.  “When an affiant is an attorney in the6



case” - which Mr. Kittrell has been from the beginning - “and7



the affidavit is submitted in support of a motion” which he8



did in this instance, “whether attached to the motion itself9



or to the brief, it is tantamount to the attorney testifying. 10



We have repeatedly admonished members of the bar that an11



attorney cannot serve as both a witness and an advocate in12



the same action.”  That is the common law rule, you don’t13



have to go to 3.7 because it doesn’t apply in this instance. 14



And the common law rule and she, counsel for the City and the15



other defendants completely failed to address the Utah16



Supreme Court’s decision in State vs. Leonard where they17



indicated very clearly that the two roles of advocate and18



witness, counsel must avoid appearing both as advocate and19



witness under special circumstances and that rule is beyond20



question.  21



Your Honor, the affidavit of Mr. Kittrell should be22



stricken.  The law is abundantly clear both in this state and23



throughout the country.  Rule 3.7 does not save him. It24



doesn’t apply because is testimony simply wasn’t necessary. 25
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They could have found what they were looking for, perhaps1



they couldn’t and that’s why they used Mr. Kittrell, but they2



could have gone to other lawyers to get some information to3



submit with respect to the motion for summary judgment.4



THE COURT:  Well, I think the argument that Ms.5



Slark made pertaining to the city attorney’s office and what6



its hourly rate may be, totally different than what a private7



attorney would charge.  8



MR. ANDERSON:  It is, and it’s totally different9



from what they - 10



THE COURT:  So - 11



MR. ANDERSON:  - totally different from what they12



have claimed in other cases which we’ll show today as well. 13



They’re totally manipulating this, Your Honor.14



THE COURT:  Well, they may or may not be.  I15



understand where you’re - what your driving at - but on the16



other hand, it makes some sense to me, I’m not ruling on it17



right now.  I’ve read it, I know the issues and I know where18



you’re coming from and I will address it at some point in19



time.  So let’s get on with this hearing.  20



MR. ANDERSON:  Thank you, Your Honor.  21



This case involves some fundamental principles that22



go to the heart of the judicial system, go to the heart of23



what our Constitution is, what a constitutional republic is. 24



And our legislative and executive branches are, most of us25
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well know, already rigged in favor of those who have the1



money and power to buy legislation, buy elections and even2



buy public policy.  If there is to be any semblance of our3



system of checks and balances, Your Honor, if there’s4



anything left of our system, of the separation of power5



contemplated by the founders in our Constitution, the courts6



are the last refuge of hope for those who seek equal justice,7



those who seek a principled application of the rule of law.  8



Our system of government and even our judicial system in many9



instances, has become a two-tiered system.  Instead of10



justice and liberty for all, it is more about who has the11



money and the power.  The wealthy and the powerful escape12



application of the law while those without the money or power13



get whipsawed between an often vicious application of the law14



against them, while at the same time being unable to assert15



their own affirmative legal claims because of the obstacles16



facing them in gaining access to the courts and the favored17



status of the wealthy and powerful, including governmental18



entities and agents who are, as is abundantly clear, the19



recipients of special discriminatory legislation.  The cost20



of legal representation are outrageous.  The laws are21



incredibly biased in favor of powerful interests as reflected22



by the governmental immunity act in this state and now,23



almost uniquely in the country, the only state where we found24



anything close to this is in the state of Idaho.  But now25
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people are told that if they seek to bring to justice law1



enforcement officers as a special class, law enforcement2



officers who have abused their power, they must, one, face a3



horrendous, potentially ruinous prospect of having to pay4



perhaps hundreds of thousands of dollars in attorney’s fees5



and costs if they lose even though they bring meritorious6



claims in good faith; and two, they must now post a bond in7



an amount that no one without a heretofore undiscovered8



judicial crystal ball, could determine without the most9



reckless and capricious speculation and conjecture.  10



Even if this Court finds Plaintiff Sean Kendall11



impecunious as he is under the Utah impecuniocity statute,12



that does not resolve the very serious constitutional issues13



presented here.  I know that there’s an inclination, we avoid14



constitutional questions and throwing out statutes when we15



can get around them, but Your Honor, no, in our judicial16



system, should have to go through the obstacles presented by17



state law to get to the point that they can finally file a18



lawsuit vindicating their crucial state legal protections,19



vis-a-vie law enforcement officers.  20



So taken together, the statutory scheme is in gross21



violation of equal protection, substantive, and procedural22



due process, the freedom to petition government for redress23



of grievances and the Constitutional right to access to the24



courts for a remedy.  Justice Freeman said it well in the25
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Body vs. Connecticut case, “Courts are the central dispute1



settling institutions in our society.  They’re bound to do2



equal justice under law to rich and poor alike.  They fail to3



perform their function in accordance with the equal4



protection clause if they shut their doors to indigent5



plaintiffs altogether” and as we’ll show, much of the case6



law talks about - and you can’t put up all these burdens even7



though none indigent plaintiffs.  “Where money determines not8



really the kind of a trial a man gets but whether he gets9



into court at all, the great principle of equal protection10



becomes a mockery.”  11



Your Honor, we’re challenging the Bond Statute,12



Section 78-B(3)104 and the cost undertaking statute under the13



Governmental Immunity Act, special legislation that applies14



only when you sue government officials or entities under 63,15



Section 63G-7-601.  They’re the same flaws implicit although16



one has become more of a, a routine kind of thing the courts17



have addressed just because it’s been on the books for a long18



time; but the court under both of those statutes is to set19



the amount based on what?  What guidance does Your Honor have20



in setting these amounts?  You look at the statutes. 21



According to what procedures?  The courts are provided no22



guidance whatsoever as to what the courts are to take into23



account.  The bond in the undertaking statutes make a mockery24



of the concept of due process, the open courts, equal25
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protection and freedom to petition government and the concept1



of justice for all.  Not only the bond requirement, but the2



prospect of an award of attorney’s fees even in meritorious3



cases is a vivid example of the two-tiered system of justice4



prevailing today, aided and abetted in this instance by the5



Utah Legislature and certain judges who deal in grand6



abstractions rather than the pragmatic, very real7



consequences of laws that promote obstacles to justice for8



the ordinary person.  9



Thank you, Your Honor.  10



MS. SLARK:  Mr. Anderson has stood here today and11



made some very patriotic arguments about the access to the12



court and how everybody should have access to the court.  But13



his argument overlooks some, several very important points. 14



First, the statutes at issue apply only to state law claims,15



they don’t apply to federal law claims.  Clearly, Mr.16



Anderson is bringing on behalf of his client, federal,17



constitutional claims.  Plaintiff could have brought those18



claims at any time since June 18, 2014 and he has decided not19



to do so.  It’s not the city’s fault that he hasn’t done so,20



that’s his choice.  21



Second, the Utah Supreme Court precedent clearly on22



point that states that if Mr. Kendall indeed is impecunious,23



he has access to the courts and he can bring these state law24



claims.  But rather than just coming to the court and asking25
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for a determination of his impecuniocity and whether he can1



afford a bond or what the amount of the bond, he’s chosen to2



challenge the facial constitutionality of this bond statute3



and the undertaking statute and this seems to be an4



incredibly unusual choice for Mr. Anderson - for Mr. Kendall5



to have made because there’s a Utah Supreme Court case6



directly on point that says that this statute is facially7



constitutional and it also directs what needs to be done in8



these circumstances.  9



Third, some other claims at issue today are state10



constitutional claims.  These are duplicative of Mr.11



Kendall’s federal constitutional claims.  Again, he’s not12



being barred from bringing his claims.  13



Fourth, and I think this issue is important and14



will become even more important with the final part of this15



hearing today.  Mr. Anderson very - I mean Mr. Kendall very16



publically raised money for this very purpose, for bringing17



an action against Salt Lake City and its police officers.  He18



stated on his website, all donations will be used to fight19



the Salt Lake City Police Department in a court of law.  20



And finally, in this action, the plaintiffs are21



seeking to point the finger at the City and say they’ve been22



completely unreasonable in barring Mr. Kendall access to the23



courts.  They overlooked an important fact here, the laws of24



the state of Utah are passed by the legislature.  Members of25
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the legislature are voted for by the people of the state of1



Utah, they’re the voice of the people of the state of Utah. 2



Once this legislation is passed, the City, this Court,3



everybody else is bound to follow that legislation until that4



legislation is changed or until a court finds that it’s5



unconstitutional.  So that’s why we are here today.  6



And here we have a situation where we have7



legislation that was passed but thought that it was8



appropriate to impose attorney’s fees, an attorney’s fees9



provision in situations where somebody wishes to bring state10



law claims against a police officer.  Now, this attorney’s11



fees provision applies to both sides.  If the City prevails,12



it gets its attorney’s fees.  If it loses, Mr. Kendall gets13



his attorney’s fees.  14



And what does this statute do to - what’s the bond15



requirement of this statute?  Well, the bond requirement16



portion is just to ensure it’s ability to collect a judgment17



at the end of the day.  Obviously Mr. Kendall can collect his18



attorney’s fees from the City and what the statute does is19



just require some minimal bond to be put in place, or some20



bond be put in place so that if the City prevails, there’s21



something for the City to go to to collect its attorney’s22



fees.  23



Finally, a really important point, this bond only24



gets called on if Mr. Kendall loses, if the claims have no25
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merit.  1



So with this background I’ll turn to the2



substantive arguments that have been made in this facial3



challenge and I think that the very first and most important4



point is that the Utah Supreme Court has already decided this5



point in Zamora - and I have copies of that case with me -6



the Utah Supreme Court found that it was facially7



constitutional.  8



If you look at the paragraph that starts with five9



and we see no persuasive reason to disagree with the10



propositions that support the validity of the statute and11



then if you jump to the bottom of the next paragraph and12



“therefore, it is our view that the statute in question is13



not necessarily unconstitutional as applied in usual and14



ordinary circumstances.”  15



Honestly, Your Honor, I’m not sure we need to16



proceed any further because this Court is bound by a decision17



of the Utah Supreme Court that finds that this statute is18



constitutional and until the Utah Supreme Court makes a19



decision otherwise, all of us are bound by that decision.  20



Mr. Anderson has sought to draw a distinction21



between the statute that’s currently in place and a prior22



statute claiming that they’re fundamentally different.  But23



you need to look no further than the plain language of the24



two statutes to see that the operative provisions from that25
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provision are in place in the new statute.  In the Zamora1



decision the Court found that it was important to the2



constitutionality of the statute that the Court have the3



ability to fix the bond and that it could decide if the4



plaintiff was impecunious and not able to afford the bond. 5



And so there was no access to the Court’s issue.  The6



language of the amount being fixed by the court is in the7



prior statute and it’s in the current statute.  (Inaudible)8



being able to see it.  9



Interestingly, a bill was introduced this last10



legislative session seeking some amendments to this, to this11



statute and that bill didn’t pass.  So the legislature has12



confirmed its intent that it would like a attorney’s fees13



provision to remain in place and a bond requirement.  14



And finally, I went and I listened to the15



recordings of when that bill was being presented to the16



floor.  Jackie Biskupski was the sponsor to that bill.  She17



represented to the House of Representatives twice on two18



different days but there were no substantive - there were19



only technical change, no substantive changes were made to20



that bill.  Again, when that bill hit the Senate floor, the21



same representations were made.  It was a large22



recodification bill, no substantive changes were made.  So we23



have a statute that’s been in place, the Utah Supreme Court24



has considered the constitutionality of it, found that it is25
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facially constitutional, found that the - set out the1



procedure for a court to follow to decide whether it is going2



to be unconstitutional as applied to an individual plaintiff;3



and until that changes, our hands are tied.4



Mr. Anderson made some other arguments with regard5



to due process.  I think that can also be fairly easily6



addressed.  One argument, how is anyone suppose to know what7



to do with this scenario?  How are you suppose to get to8



court?  Well, as I’ve kind of been hammering on of the Utah9



Supreme Court case, it tells us what to do and even more10



helpful, there’s a federal rule, a local federal rule that11



tells us what to do.  Subsection C, of local Rule 67-112



states, “If you’re required to file an undertaking or a bond13



as required by state law, go ahead and file that with the14



clerk in a minimum of $300 and then the court can decide15



whether it needs to be more at some point.  Any substantive16



due process argument has been adequately dealt with by the17



Zamora decision.  They found that it was rationally related18



to the purpose of discouraging frivolous lawsuits and to19



ensure - and then there’s obviously a second reason, to20



ensure that if a lawsuit is brought that has no merit and the21



City prevails or whichever government entity is at issue,22



then there’s an ability to put up the attorney’s fees which23



are awarded to both sides.  24



Argument has been made in this case that there’s25
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other statutory provisions that can contemplate this1



scenario.  The fact that there’s another statute in existence2



doesn’t make - that could cover some situations that are3



similar, doesn’t make the statute unconstitutional.  A4



statute is not unconstitutional just because there are other5



means to get there, it’s not the most efficient means to get6



there but also, the statute that plaintiffs have pointed to7



in their briefs, the bad faith 78B-5-825 statute, it has8



completely different standards.  You have to show different9



basis to get to your, to get an award of attorney’s fees in10



those scenarios.  So it’s just not analogous.  You have to11



show that the claims are without merit and also brought in12



bad faith.  In this circumstance it’s just the prevailing13



party, attorney’s fees, provision that we’re dealing with.14



There’s no lack of procedural due process.  We’re15



all here today to find out what bond should be set.  Zamora,16



I’ve beaten to death the issue of the open courts violation. 17



There’s no open courts violation because if Mr. Kendall is18



truly impecunious the bond would be waived.  The same19



situation with the item that this is a violation of a right20



to petition government.  21



And finally, this violation of equal protection,22



again, the Supreme Court has dealt with that.  A decision23



directly on point is Snyder which has been cited by the City24



in its briefing.  In that case the Court found that there was25
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not an equal protection violation and here, Mr. Kendall is1



not being treated any differently from anybody else.  Anyone2



that brings a claim against the police officer, subject to3



this requirement, he’s not being singled out for any kind of4



protective class or any kind of different class scenario.  5



So, in summary, I think the Court’s decision is6



incredibly easy.  The Utah Supreme Court has already7



addressed this issue, has found that the statute is facially8



constitutional.  Until that decision is changed by the Utah9



Supreme Court, we all need to operate underneath that.  I’m10



going to leave argument for the undertaking, with regard to11



the Undertaking Statute, to the AG’s office.  They had more12



thorough briefing on that and I think that’s appropriate.  13



MR. LOTT:  Good morning, Your Honor.  I’ll be14



brief.  The primary thing I wanted to point out was number15



one, history of the Undertaking Statute.  It was included as16



part of the original Utah Governmental Immunity Act that was17



passed in 1965 and interestingly the amount of the18



undertaking was set at $300 in 1965.  It’s been the same19



amount since then.  There have been hundreds and probably20



thousands of lawsuits that have been filed against21



governmental entities since 1965 and, if anything, the $30022



amount is less significant now than it was back in the ‘60s23



and ‘70s.  24



The primary thing I think the Court needs to look25
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at in this specific case is a question of standing to even1



challenge the Undertaking Statute.  Here Mr. Kendall has2



clearly admitted that he’s willing to pay the $300 in his3



revised affidavit on Page 8 at paragraph 43 he states, quote,4



“I am willing and able to post $300 to satisfy the cost and5



Undertaking Statute if that is the amount set by the court.”  6



     The second point on that is Salt Lake City has7



specifically advised the Court in their opposition to8



plaintiff’s motion for summary judgment at Page 17 that9



quote, that Salt Lake City, quote, “Does not request an10



undertaking of more than $300 which plaintiff admits he can11



afford.”  As the Court is well aware, given undisputed facts12



regarding a standing issue in the context of a constitutional13



challenge, the Court really should not address the14



constitutional challenge if there’s no standing and it’s our15



position that there is no standing here for the Court to even16



reach that issue and we’ve cited case authority for that in17



our briefing.  18



We’ve also in our briefing addressed the19



substantive and procedural due process questions.  The20



primary inquiry, if the Court does desire to reach the21



constitutionality question is whether the requirement is22



rationally related to a legitimate state interest.  We’ve23



identified what have been pointed out by courts and also in24



the statute itself regarding the legitimate state interests25
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that are present here; number one, discouraging nuisance1



lawsuits; and number two, ensuring that the government will2



recoup at least some portion of costs that may be awarded at3



some point.  4



And I don’t want to take time away from the5



parties.  We would submit it basically on what we’ve filed6



with the Court unless the Court has a question for us.7



THE COURT:  I do not.  I’ve read your memo.8



MR. LOTT:  Thank you.  9



MR. ANDERSON:  Your Honor, I thought we would just10



call witnesses and then engage in further argument.  If I11



could just address very briefly - 12



THE COURT:  I’ve reviewed - 13



MR. ANDERSON:  - one fundamental point.14



THE COURT:  You’ve got the morning.15



MR. ANDERSON:  Thank you.  16



Okay. Zamora relied - Utah Supreme Court in the17



Zamora decision which defense counsel keeps saying is18



dispositive and why are we here since Zamora is on the books. 19



Zamora addressed a very different statute.  I don’t care what20



a legislature represented to fellow legislators.  You look at21



the language of the statute, there are major substantive22



differences.  Zamora focused on the language under the prior23



statute where it said that the bond shall be, quote, “In an24



amount fixed by the court.”  And the Supreme Court read that25
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as meaning that it would permit - this is the Supreme Court’s1



language, that that would permit the court to fix the bond in2



accordance with the plaintiff’s circumstances however3



impoverished he may be and yet allow him access to the court4



to seek justice as assured by Section 11 of Article I which5



is the Open Courts Clause of our State Constitution.  So it6



was the very flexibility of the prior statute that the Zamora7



Court relied upon to find that the statute was8



constitutional.  9



The statute now on the books that we’re facing10



provides none of that flexibility.  It doesn’t say, ahhh,11



Your Honor, just listen to Sean Kendall and take a stab at it12



and put in a figure that would take into account his13



circumstances.  It’s nowhere there.  14



The present statute that we’re attacking is called15



the Bond Statute, 78B-3-104 says in subsection 2, “The bond16



shall cover all estimated costs and attorney’s fees the17



officer may be expected to incur in defending the action in18



the event the officer prevails.”  So what they’ve done with19



this new statute is strip any of the discretion the court20



had, the Zamora Court found to be so essential to the21



constitutionality of the prior statute and leave the court22



with zero discretion to take into account the plaintiff’s23



circumstances.  So this is a matter of first impression. 24



It’s a very different situation.  We’re plowing new ground on25
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a statute that basically slams the door on justice, on any1



access to the courts for those who cannot afford the bond and2



let’s not forget the non-indigent.  This isn’t just a matter3



of its unconstitutional as applied in this case where we can4



get around it by applying the impecuniocity Statute, it is5



facially unconstitutional because it burdens, without any6



reasonable basis, even those who could afford to pay the7



bond.  If you or I walked in, had our head bashed in8



unlawfully by a police officer, what is the deterrent factor9



in terms of saying, well, we want to pursue our state claims? 10



And you heard a lot from opposing counsel about, well, they11



could have filed their federal claims, what’s the big deal? 12



We’re in state court right now.  How do you say that state13



constitutional protections, statutory protections and common14



law protections are just to be thrown out the window, let’s15



disregard them because the state legislature has passed this16



suppressive bond legislation and let people go have their fun17



with their federal claims and forget about any of the18



protections of state law.  It’s fundamental, Your Honor, that19



it’s for the plaintiff to decide how plaintiff is going to20



proceed and there’s certainly many instances where state law21



provides protections that are nowhere found under federal22



law.  23



With that, Your Honor, I’d call Sean Kendall.24



THE COURT:  Come right over here, Mr. Kendall. Come25
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right here. 1



THE WITNESS:  Thank you.  2



THE COURT:  Right here, just right here.    3



SEAN THOMAS KENDALL4



having been first duly sworn, testified5



upon his oath as follows:   6



DIRECT EXAMINATION 7



BY MR. ANDERSON:8



Q Would you state your name please?9



A Sean Thomas Kendall.10



Q And Mr. Kendall, you’re the plaintiff in this11



matter?12



A Yes, I am.13



Q And do you, could you explain to the Court what it14



is you’re seeking to do ultimately with regard to the killing15



of your dog, Geist?16



A Ultimately I’d like the officers and the police17



department to be responsible for the law that they violated,18



the emotional harm that they inflicted on me as well as the19



damage of the private property in the killing of Geist.20



Q And I show you what’s been marked as Exhibit P-1,21



is that the initial notice of claim that you authorized to be22



filed with the City on your behalf?23



 A Yes, that’s correct.24



Q And you read that and agreed with the factual25
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statements in that notice?1



A Yes, I did.2



MR. ANDERSON:  Okay Your Honor, I’d offer Exhibit 3



P-1.4



THE COURT:  Any objection?5



MS. SLARK:  It’s been stipulated to.  6



THE COURT:  P-1 is received.7



(Plaintiff’s Exhibit 1 is received) 8



Q (BY MR. ANDERSON)  Mr. Kendall, could you describe9



what it is you understand happened with regard to your dog,10



both based on what you found and what was described to you?11



A Yes. So on June 18th of 2014 I was at work and12



received a phone call, being notified that a missing child in13



the neighborhood was being looked for and during that time of14



the search, a police officer entered my private backyard, was15



encountered by my two and a half year old Weimaraner, Geist,16



felt threatened and resorted to lethal force to protect17



himself.  After receiving the phone call I went home and18



spoke with three officers that were there and they further19



explained the missing child and at that time notified me that20



the child had been found in his own home and that as a result21



of the search for the missing child, Geist was killed.22



Q And was there ever a warrant for that officer to go23



into your backyard?24



A No, there was not and to my knowledge there was no25
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reason to believe that the child was in my backyard. 1



Q And were you told that they were just searching - 2



A Yes, I was told that - 3



Q - (inaudible)?4



A - the commanding officer, I believe the station5



chief, in charge of the search, told officers to search6



backyards, if there was anything that was obstructing clear7



view over the fence, that they were to enter that backyard,8



search the area including out buildings for this missing9



child.10



Q And did you ever hear or learn that there had been11



any reason for drawing a connection between your home or your12



backyard to the supposed missing child?13



A No, from what I understand my backyard was merely14



part of the search.15



Q I show you what has been marked as Exhibit P-2 for16



identification.  Was that an amended notice filed on your17



behalf with the City?18



A Yes, this was an amended Notice of Claim.19



Q And did you read that carefully and do you agree20



with the factual statements set forth in that Amended Claim?21



A I do.  The amendment was to clarify some22



misspellings of last names of officers and correct minor23



details that we were unaware of at the time of the initial24



Notice of Claim.25
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MR. ANDERSON:  Your Honor, I’d offer P-2.1



MS. SLARK:  It’s been stipulated to.2



THE COURT:  It is received.3



(Plaintiff’s Exhibit 2 is received) 4



Q (BY MR. ANDERSON)  Was your dog, Geist, a vicious5



dog?6



A No, he had never had a situation of aggression.  He7



was protective but not aggressive to anyone.8



MS. SLARK:  And Your Honor, I think we’ve gotten9



enough background of this, the testimony with regard to you10



know, the dog is for another day.11



THE COURT:  Actually I’ve read through most of this12



stuff.  So if you want to just get to where you want to go,13



that would be fine.14



MR. ANDERSON:  Okay, great.  I think sometimes - 15



THE COURT:  If you have some exhibits you want to16



get in, feel free to do so.  17



MR. ANDERSON:  Okay.  18



Q (BY MR. ANDERSON)  I show you what’s been marked as19



Exhibit P-3, can you identify those?  20



A Yes, this is a picture of Geist when he was a21



puppy, roughly two months.  The second picture is of Geist,22



Christmas of 2013.  Third picture is Geist and I kayaking in23



a small lake near Vernal.  He was about six months at that24



time.  The final picture was taken three weeks before he was25
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shot.1



Q All right and - 2



MS. SLARK:  Your Honor, I understand that this is3



an incredibly emotional situation for Mr. Kendall and he’d4



like to tell his story but the reality is the case when he5



can tell his story is yet to come.  Today - 6



THE COURT:  I understand that.  7



MS. SLARK:  - is to discuss his debts and assets.8



THE COURT:  - but - 9



MS. SLARK:  And I don’t think that exhibits and10



pictures of Mr. Kendall’s dog are - 11



THE COURT:  Well -12



MS. SLARK:  - helpful - 13



THE COURT:  - I’ll leave it up to Mr. Anderson.14



MR. ANDERSON:  Your Honor, I’d offer Exhibit 3 and15



we’re doing that just to simply provide the human side of16



this, let the Court see what’s at issue.  17



THE COURT:  I understand the human side if that’s18



where you’re trying to go.  I understand.  You’re offering P-19



3?20



MR. ANDERSON:  Yes, Your Honor.  21



THE COURT:  It’s received.22



MR. ANDERSON:  Thank you, Your Honor.23



(Plaintiff’s Exhibit 3 is received) 24



Q (BY MR. ANDERSON)  I’m going to show you Exhibit 425
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for identification, twophotographs, could you identify those?1



A This first photo is a picture of Geist the day he2



was killed laying in the grass on the outside of the patio. 3



This is a west facing view of the garage and the second view4



is a close up of Geist after he was killed.  5



Q And did you take those photographs?6



A I did not, no.7



Q Do you know where those photographs came from?8



A They are part of police evidence that were taken by9



Salt Lake City Police Department after the shooting.10



MR. ANDERSON:  I’d offer Exhibit P-4, Your Honor.11



MS. SLARK:  Same objection. 12



THE COURT:  P-4 is received.13



(Plaintiff’s Exhibit 4 is received) 14



Q (BY MR. ANDERSON)  Mr. Kendall, you’ve been asked15



to go through your financial situation -16



A Yes.17



Q - and describe everything possible with regard to18



any money that you’ve raised, the accounts they’ve been19



deposited into, what your personal assets, income and20



liabilities are?21



A Yes, everything over the last five years, tax22



statements, incomes, as well as money associated with fund23



raising.24



Q Okay.  I’m showing you Exhibit P-5 for25
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identification and is that a Revised Affidavit that you1



submitted to correct some information that you obtained upon2



review of some accounts and also to layout your current3



financial situation?4



A Yes, that’s correct.  Bank statements change and we5



made necessary adjustments to accommodate those changes.6



Q And you did some updating?7



A Yes.8



MR. ANDERSON:  Your Honor, I’d offer Exhibit P-5.9



MS. SLARK:  Our objection would be that it’s10



hearsay, this stuff and so we requested an evidentiary11



hearing today.  We have submitted extensive stipulated facts12



which deal with assets and the stipulated facts and Mr.13



Kendall’s testimony here today appeared to be the appropriate14



testimony.15



THE COURT:  And are you objecting?16



MS. SLARK:  Yes, it’s hearsay.17



THE COURT:  Received.  18



MR. ANDERSON:  It’s a witness’s statement.  Thank19



you, Your Honor.  20



(Plaintiff’s Exhibit 5 is received) 21



Q (BY MR. ANDERSON) Mr. Kendall, if you could22



describe, we want to get through this fairly quickly but I23



know it’s getting more and more complicated as we went24



through.  Could you describe what you have done and why to25
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raise money through Go-Fund Me and Pay Pal?1



A Yes, originally I didn’t begin fund raising.  It2



wasn’t a thought after the initial incident.  I had a close3



friend who anticipated a legal situation and so they created4



both the Go Fund Me account as well as a Mountain American,5



excuse me, America First Credit Union Saving account that all6



that money was eventually deposited into.  The fund raising7



was just in anticipation of any legal expenses associated8



with the death of Geist.  9



Q And just to get through this whole - I understand10



this is leading but it’s probably detailed, minor matters if11



there’s no objection.  You initially received $576.73 that12



you put into your own account and then transferred into an13



account that was especially set up for the deposit of funds14



that were raised for these purposes?15



A Yes, there were a number of deposits into my16



personal bank account during the initial setup of Go Fund Me 17



that was later transferred to the American First Credit18



Union; however, I missed one deposit that was made the day19



after anticipated and so that deposit was later made after20



reviewing all of my financial statements, and that was21



eventually deposited into the America First Credit Union22



account.23



Q Thank you.  24



MR. ANDERSON:  Your Honor, I haven’t been giving25
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these to the clerk, would you like me to do that as I go1



along?2



THE COURT:  Now these (inaudible).  3



MR. ANDERSON:  Thank you.  4



Q (BY MR. ANDERSON) So what was the purpose for5



setting up the Go Fund Me - can you explain very briefly what6



Go fund Me is?7



A Go Fund Me is a social media website that’s8



designed to help online deposits of finances.  It’s a private9



company that takes a small percentage out in exchange of10



transferring and managing donations.11



MR. ANDERSON: May I ask, does Your Honor have the12



courtesy copy of the exhibits so you can follow along?  Okay. 13



Thanks.  14



Q (BY MR. ANDERSON) Let me show you Exhibit P-6.  Is15



that a current, the most current available statement from Go16



fund Me?17



A Yes, barring any recent deposits that I’m not aware18



of over the last two days, yes, that’s the most current and19



up-to-date Go Fund Me account.20



Q Within the last few days?  Yes?21



A Yes, that’s correct.22



Q And then it shows completed, $22,840.99.  Does that23



mean those amounts were automatically deposited in your24



America First account?25
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A Yes, minus the handling fee that Go Fund Me1



deducts.2



Q Oh, they’ve already deducted that and then3



automatically deposited it to your account, right?4



A Yes. 5



MR. ANDERSON:  I’d offer P-6 Your Honor. 6



MS. SLARK:  It’s been stipulated to.  7



THE COURT:  P-6 is received.8



(Plaintiff’s Exhibit 6 is received)9



Q (BY MR. ANDERSON)  Could you describe what the Pay10



Pal Account is?11



A Yes, the Pay Pal Account is a separate account that12



we, that I established to help manage the sales of tee shirts13



and stickers, various other Justice for Geist items that14



supporters across the United States have requested and15



purchased.  That money again, has also been deposited into16



the America First Credit Union account.17



Q And identify P-7 for identification.18



A Yes, this is a summary of the Pay Pal account as of19



September 7, 2015 with an available balance of $9.41.  20



Q Okay. And the way this works, eventually those21



amounts are accumulated and then automatically deposited in22



your America First account?23



A Yes. 24



MR. ANDERSON:  I’d offer P-7 Your Honor.  25
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MS. SLARK:  It’s been stipulated to.1



THE COURT:  P-7 is received.2



(Plaintiff’s Exhibit 7 is received) 3



Q (BY MR. ANDERSON)  Is Exhibit P-10 a current4



balance of your America First account as of September 7,5



2015?6



A Yes, that’s correct.7



Q And that’s in the amount of $1,229.41?8



A Yes. 9



Q So that is an account where only funds raised with10



respect to your activities surrounding the death of Geist11



were deposited; is that correct? 12



A Right, all funds go to that single account.13



Q And no other funds?14



A No other funds.15



MR. ANDERSON:  Offer Exhibit P-10.16



MS. SLARK: So stipulated to.17



THE COURT:  P-10 is received.18



(Plaintiff’s Exhibit P-10 is received) 19



Q (BY MR. ANDERSON)  I’m going to show you Exhibit P,20



it’s been marked P-11 for identification.  Can you identify21



those documents?22



A Yes, these are all of the receipts, and America23



First Credit Union stubs from all expenses associated to24



activities for education, awareness and legal fees for the25
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Justice for Geist accounts.1



Q Okay, can you identify, just give us some examples2



of what those receipts are for?  For instance, on the front3



it says Guitar Center.4



A Yes, one of those receipts was from Public5



Announcement System that was used at one of the Justice for6



Geist rallies.  Another expense was for the Freedom of7



Expression Permit that’s required by the state of Utah,8



various other things, receipts for the tee shirts and the9



stickers that were purchased to continue fund raising events10



as well as all receipts associated with legal fees.11



Q And are those the sorts of expenditures that you12



were representing as you raised the money through Go Fund Me13



that the money would be used for?14



A Yes, I did.  There were some changes to the15



description of the Go Fund Me account over the past year and16



a half that it’s been available; however those funds have17



only been used related to the organization I would, I guess,18



Justice for Geist.19



MR. ANDERSON:  Offer P-11, Your Honor. 20



MS. SLARK:  It’s been stipulated to.21



THE COURT:  P-11 is received.22



(Plaintiff’s Exhibit 11 is received) 23



Q (BY MR. ANDERSON) Did you set up the Go Fund Me24



account?25



00666











44



A No, I did not.1



Q Did you have somebody help you with that?2



A Ummm, I had a friend in Southern Nevada set up the3



account and then after roughly three months of managing the4



account it was transferred over to me and that was why those5



first few deposits from the Go Fund Me went to my personal6



account.  Once I had gained access to the Go Fund Me account7



that was also switched to the America First Credit Union8



account.9



Q Mr. Kendall, did you ever represent to anyone from10



whom you were raising money, through Go Fund Me, Pay Pal or11



anywhere else that the money that they were contributing12



would go toward payment of a bond for attorney’s fees and13



costs in order to bring your state law claims?14



A No, I did not.  I wasn’t even aware of the Bond15



Statute until February of this year.  16



Q I show you what’s been marked Exhibit P-12 for17



identification.  Can you identify that?18



A Yes, this is a screen shot of the Go Fund Me19



account.  It has the description of the situation, who I am,20



the purpose behind the account and what the money would21



ultimately be used for.22



Q And did you write or approve that text?23



A I did, yes.  This is the most recent edit of that24



text.25
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Q And through that text were you, was it your1



intention that you were explaining to those who might2



contribute to your cause, what their money would be used for?3



A Yes.  Ummm, I feel that people need to know what4



that money is being used for and that it’s used5



appropriately.  That’s why I maintained all the receipts and6



expenses associated with the killing of Geist.7



MR. ANDERSON:  Offer Exhibit P-12, Your Honor. 8



MS. SLARK:  Stipulated.9



THE COURT:  P-12 is received.10



(Plaintiff’s Exhibit 12 is received)11



MR. ANDERSON:  And Your Honor, I would note that12



that document says that, says as follows, “I live in Salt13



Lake City, Utah, and I am looking for support to ensure no14



one else has to experience this type of loss.  Geist was15



merely protecting his property from an unknown intruder when16



the officer entered the yard looking for a lost child and17



instead of walking away or using non-lethal means, he killed18



Geist.  My goal is to take this terrible event and set a19



precedent that police departments must have training and non-20



lethal policies in place to prevent the destruction of a21



family when their pets are needlessly killed.  All donations22



will be used to fight the Salt Lake City Police Department in23



a court of law.”  24



Q (BY MR. ANDERSON)  Were those your words?  Did you25
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approve that text?1



A Yes.2



Q And Mr. Kendall, you say that’s the latest edit. 3



In any of the edits on Go Fund Me or anything presented4



through Pay Pal, did you ever suggest that any of the money5



donated would ever be used for a bond to cover potential6



costs and attorney’s fees for the officers that you intended7



to sue?  8



A No, I did not.9



Q Did you obtain a solicitation permit from the state10



of Utah in order to raise money?11



A Yes, I did.  I was unaware of the initial12



solicitations permit and so the permit was approved later13



than the organization was established but I have maintained14



that permit and am up-to-date on those requirements.15



Q In fact, somebody at the state found out that you16



were raising money, they contacted you, said here are these17



requirements and then you complied?18



A Yes, I did.19



Q And did you represent what your were raising money20



for?21



A Through the solicitations permit I explained that22



it would be used for awareness, education, non-lethal police23



animal encounter training and legal fees.24



Q And did you ever disclose to the state of Utah in25
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obtaining the solicitation permit or since that time that you1



were also raising money for the purpose of paying a bond for2



potential attorney’s fees and costs incurred by the officers3



that you intended to sue?4



A No, I did not.5



Q You’ve been charged some hourly fees in this6



matter?7



A Yes, I have.8



Q And at what rate?9



A Ummm, a significantly diminished rate from the10



normal going rate that my attorney charges, $75 an hour where11



his normal rate is $350 an hour and that also includes clerk12



aides as well as secretarial fees and all court fees13



associated with filing the lawsuit.14



Q At an even lower rate?15



A Yes, at an even lower rate.16



Q So - and you’ve paid some of those fees?17



A I have.  I’ve used all of the money in the Go Fund18



Me account to pay those necessary legal fees.19



Q Okay.  And then there’s also a contingent fee20



aspect to your - 21



A Yes, there is.22



Q Okay.  I show you Exhibit P-13 for identification. 23



Can you identify that?24



A This is the current Winder & Counsel summary of all25
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legal fees outstanding.1



Q As of September 1st?2



A Yes, September 1st including all previous3



outstanding balances.4



Q So it’s an outstanding balance of $19,359.23?5



A Yes. 6



MR. ANDERSON:  Your Honor, I offer Exhibit P-13.7



MS. SLARK:  It’s been stipulated to.8



THE COURT:  P-13 is received.9



(Plaintiff’s Exhibit 13 is received)10



Q (BY MR. ANDERSON)  You’ve not received a bill for11



everything done from September 1st to this day?12



A No, I have not.13



Q And you’re at least partially aware of the work14



that’s been done between September 1st and today?15



A A surprising amount of hours in such a short time.16



Q I’ll get this stapled.  I’m showing you what’s been17



marked as Exhibit P-15 for identification.  Can you describe18



that?19



A This is another billing summary.  This one is dated20



November 1st, so this appears to be the entire billing21



summary from the initial signing of a contract for22



representation.23



Q Those are basically your monthly statement with a24



description of work that’s been done?25
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A Yes. And it looks like it includes to the September1



1st.2



Q And that includes work done on this declaratory3



judgment action as well as preparatory work for underlying4



action that you finally get filed?5



 A Yes. 6



MR. ANDERSON:  Your Honor, I’d offer Exhibit P-15.7



MS. SLARK:  Stipulated.  8



THE COURT:  P-15 is received.9



(Plaintiff’s Exhibit 15 is received)10



Q (BY MR. ANDERSON)  I’m showing you Exhibit P-16. 11



Does this reflect on the second page the total fees as of12



September 8, 2015 less your payments?  So total fees of13



$35,354.50, your payments of $18,563.42 and credit that was14



given?15



A Yes. 16



Q Is that true and accurate to your knowledge?17



A That is true and accurate.18



MR. ANDERSON:  Offer Exhibit P-16.19



MS. SLARK:  So stipulated to.20



THE COURT:  Received.21



(Plaintiff’s Exhibit 16 is received) 22



Q (BY MR. ANDERSON)  We described the terms of23



representation.  Is Exhibit P-17 for identification the24



retainer agreement to which you and I entered?25
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A The agreement is $75 per hour -1



Q I’m just asking, is that document, is that the2



retainer agreement?3



A Yes, this is the retainer agreement that we signed.4



MR. ANDERSON:  Offer P-17. 5



THE COURT:  P-17 is received.6



(Plaintiff’s Exhibit 17 is received) 7



Q (BY MR. ANDERSON) You - on your personal matters,8



still with Zion’s Bank?9



A I do, yes, all my banking is through Zion’s Bank.10



Q So you have a checking account there?11



A A savings account as well as an auto loan through12



Zion’s.  That is my only.13



Q Answer my first question.  You have a checking14



account?15



A Yes.16



Q A savings account?17



A Yes. 18



Q You have a automobile loan there?19



A Yes. 20



Q And a credit card?21



A Yes. 22



Q And you obtained your current balance as of23



September 17, 2015?24



A I did, yes.25
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Q Okay. And I show you Exhibit P-18 for1



identification.  Is that a true and correct copy of the2



statement that you obtained?3



A As of that day, yes, that is accurate.4



Q And that shows checking balance of $1549.09; money5



market of $5553.32; credit balance owing of $101; and auto6



loan outstanding, that’s on your truck, right?  7



A Yes. 8



Q For $20,125.06?9



A Yes, that’s correct.10



MR. ANDERSON:  Admit P-18.11



MS. SLARK:  It’s been stipulated to.12



THE COURT:  P-18 is received.13



(Plaintiff’s Exhibit 18 is received) 14



Q (BY MR. ANDERSON)  You have a couple of retirement15



accounts?16



A I do.17



Q And one of them is Valic, V-A-L-I-C?18



A Yes, that’s correct.  That’s my employment19



retirement.20



Q Okay.  I show you Exhibit P-19 for identification. 21



Is that the summary of the current value?22



 A Yes, it is.23



Q And you have endeavored to find out if you could24



withdraw that account if you needed it to pay anything?25
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A I did.  I’ve made multiple phone calls to Valic1



representatives and I have no access to that account other2



than termination of employment, disability, or death.3



Q And just to clear up any confusion on the summaries4



and we’ve been changing a lot of exhibits. Were you initially5



told there would be about an $8000 penalty?6



A I did.  When I initially spoke to the first7



representative, he said that I would access to some funds but8



did not clarify that I only had access to those with9



retirement, termination of employment or disability.10



Q Are you keeping your job?11



A I’d like to.12



Q Feeling healthy?13



A Yep.14



Q Not any sign of disability?15



A Unfortunately, I’m healthy.16



Q Hope that continues.  17



Offer Exhibit P-19, Your Honor.18



THE COURT:  P-19 is received.  Unless you object19



I’m just going to - 20



MS. SLARK:  Honestly, Your Honor, we stipulated to21



everything except about four exhibits.22



THE COURT:  If you have those that they’ve agreed23



to, let’s just get them in.  24



MR. ANDERSON:  Okay. 25
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THE COURT:  Just identify them for me.1



MR. ANDERSON:  I just want to get on the record2



what they are so it’s clear, Your Honor.  It makes it better3



for everybody.  4



Q (BY MR. ANDERSON)  Exhibit P-26, this is not been5



stipulated to because we only received it, the last few. 6



Show you Exhibit P-26 for identification.  Is that a document7



that you obtained yesterday?8



A I did, yes.  This is from Valic explaining my9



retirement plan and explains that I’m not allowed to withdraw10



under any circumstances other than retirement, disability, or11



termination of employment.12



Q Okay.  So your understanding is you have zero13



capacity for withdrawing anything from that retirement14



account?15



A Yes, that’s correct.16



MR. ANDERSON:  I offer Exhibit P-26 - 17



Did I give you a copy?  18



MS. SLARK:  (Inaudible), that’s fine.  We said we’d19



stipulate if they provided it.20



THE COURT:  Keep going, no objection.  P-26 is21



received.22



(Plaintiff’s Exhibit 26 is received)23



Q (BY MR. ANDERSON)  Then you also have a retirement24



account or a life insurance company in the southwest?25
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A Yes, that’s correct.1



Q And it’s what has been marked as Exhibit P-20 for2



identification.  Is that a recent statement that you3



obtained? 4



A Yes, this is a recent summary of the account as of5



September 7th with an accumulated value of $2,841.10.6



Q And that reflects a cash surrender value of zero?7



A Yes, it does.  There is a penalty of $7,010 for8



early access.9



Q And your balance is only just over $2800?10



A Yes, that’s correct.11



MR. ANDERSON:  Offer Exhibit P-20.12



MS. SLARK:  Stipulated to.13



THE COURT:  P-20 is received.14



(Plaintiff’s Exhibit 20 is received) 15



Q (BY MR. ANDERSON)  So you have nothing in the16



retirement accounts that you could take out?17



A Yes, that’s correct.18



Q Exhibit P-21 is a copy of your paystub for August19



31, 2015?20



A Yes, that’s my total salary from Westminster21



College.22



Q And after deductions you receive $2241.42?23



A Yes, that’s correct.  24



MR. ANDERSON:  Offer Exhibit P-21.25
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MS. SLARK: It’s been stipulated to.1



THE COURT:  P-21 is received.2



(Plaintiff’s Exhibit 21 is received)3



Q (BY MR. ANDERSON) Have you endeavored to develop at4



least your best approximation of your monthly expenses?5



A Yes, I did.6



Q I show you Exhibit P-22 for identification.  Does7



that list either, in some instances precisely and in other8



instances where indicated, the approximate monthly expenses9



you incur?10



A Yes, that’s correct.11



Q And that’s in the amount of $1837.33?12



A Yes. 13



MR. ANDERSON:  Offer Exhibit P-22.14



MS. SLARK: It’s stipulated to.15



THE COURT:  Exhibit P-22 received.16



(Plaintiff’s Exhibit 22 is received) 17



Q (BY MR. ANDERSON)  So you basically have other than18



your most basic expenses that you’ve listed there, about $40019



margin every month between your take home pay after20



deductions and your expenses?21



A Yes, that’s correct.  I like to leave a little bit22



in case of emergencies or issues that may arise.23



MR. ANDERSON: Okay, this is an updated Exhibit 23,24



Your Honor.  May I approach the bench?  25
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THE COURT:  You may.  1



MR. ANDERSON:  That’s been changed a couple of2



times.  3



Q (BY MR. ANDERSON)  I show you what’s been marked as4



Exhibit P-23 for identification.  Is that a true and correct5



summary of your assets, debts, income and expenses?6



A Yes, that’s accurate.7



MR. ANDERSON:  Offer Exhibit P-23.8



MS. SLARK:  It was stipulated to with provision of9



documents.10



THE COURT:  It’s received. 11



(Plaintiff’s Exhibit 23 is received) 12



MR. ANDERSON:  Yeah, it’s been changed since then 13



but, okay.  14



MS. SLARK:  Yeah.  15



Q (BY MR. ANDERSON)  And then - 16



May I approach the bench, Your Honor, I have - 17



THE COURT:  You may. 18



MR. ANDERSON:  - P-25 for identification.  19



Q (BY MR. ANDERSON)  I show you Exhibit P-25 for20



identification.  You’ve worked diligently with others to try21



to put all of your financial situation in some understandable22



format.  Does exhibit - is that true?23



A Yes, it’s taken many hours to accumulate this24



information.25
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Q And is exhibit - can you identify Exhibit P-25 for1



identification?2



A This is my monthly income, expenses, debts and3



assets with a negative balance of outstanding debt of4



$1,071.98.5



Q Okay, so if you had to liquidate everything6



including your retirement accounts, zero withdrawal value, if7



you pay everything off with what you own including a computer8



with a cracked screen that you’ve given some value here,9



would you have anything left?10



A I would be negative of a little over $1000.11



MR. ANDERSON:  Present P-25, Your Honor.12



MS. SLARK:  I think this is just a summary of13



what’s in the stipulated facts.14



THE COURT:  P-25 is received.15



(Plaintiff’s Exhibit 25 is received) 16



MR. ANDERSON:  That’s got those differences we17



talked about.  18



MS. SLARK:  Other than the retirement, yeah.  19



Q (BY MR. ANDERSON)  Okay.  Sean, you haven’t filed20



your federal claims lawsuit yet, right?21



A No, not yet.22



Q Is there any reason why you have decided to go23



through all of this in the declaratory judgment action in24



order to vindicate your state constitutional and common law25
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claims?1



A I do.  I feel that the actions by Brett Olsen and2



the Salt Lake City Police Department need to be held3



accountable and the greater protections of the Utah4



Constitution and Utah law needs to be upheld just as much as5



the federal.  Moving to the federal lawsuit, those Utah6



claims as far as the common law would not be addressed and I7



feel that they are equally important as the constitutional8



issues.9



Q And you’ve had explained to you the, what we’ve10



been calling the Bond Statute?11



A Yes, I understand it very clearly.12



Q And what was your response when you heard that you13



could be held accountable for all the attorney’s fees14



incurred by the defendants if you lost your case?15



A I didn’t sleep or eat for about a day and a half. 16



I was so worried about the finances and the time that we had17



already invested in moving forward with this lawsuit.  I felt18



that that would be all wasted if I didn’t continue forward. 19



I feel that the Bond Statute is extremely discriminatory20



against those that want to hold police officers accountable21



to the laws of the land.22



Q And I know you had conversations with a lot of23



people outside of your lawyers and I don’t want you to talk24



about your conversations with your lawyers.25
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A I did.  I addressed many people at various banks,1



various lending institutions and asked if they were in a2



position, if their company offered Bond Statutes and many of3



them had no idea what I was talking about.  I had to explain4



to them the situation, many of them explained that they did5



not do private bonds at all.  The only options were a6



municipality or a corporate bond and it was pretty much the7



same answer throughout the various banks and lending8



institutions I spoke with.9



Q And you did go talk to a couple, made application10



with a couple of insurance companies?11



A I did, yes.  It was similar.  They said that they12



needed about 10 percent of the total estimated bond as13



collateral, ummm, as well as evidence of being able to uphold14



that bond should I, should it need to be claimed.15



Q Okay. And did they tell you there would be a price16



to be paid as well?17



A Yes. 18



Q So without any hearing, without any consideration19



of the merits of this claim, you would either have to put up20



cash or pay for a bond?21



A Yes, that’s correct.22



Q And it’s your understanding that that payment would23



be non-refundable?24



A Yes.25
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Q What has been the impact of learning about the bond1



requirement on your decision to seek justice in this matter?2



A It’s been a very weighted decision on whether or3



not to move forward.  Ummm, my very humble income and assets4



do not afford me the freedom to go out and get a bond and so5



I’ve spent many hours going through finances to see how to6



move forward on this issue.7



MR. ANDERSON: Could I get Exhibit 5?  8



Q (BY MR. ANDERSON) Mr. Kendall, I want to show you9



Exhibit 5 and direct your attention to Paragraph 41.  Did you10



read that and sign that affidavit knowing that your statement11



was true?12



A I am and it was very difficult to sign this.13



Q Could you go ahead and read that for the record,14



please?15



A Yes.  Paragraph 41, “I, Sean Kendall do solemnly16



swear or affirm that due to my poverty I am unable to bear17



the expenses of the action for legal proceedings which I am18



about to commence, or the appeal which I am about to take and19



that I believe I am entitled to relief sought by the action,20



legal proceedings or appeal.”  21



Q Can you afford to pay the bond and put up22



collateral for a bond even if it were as low as $12,000?23



A Not without significantly liquidating what very24



meager assets I have.25
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Q I’m not talking about just paying for the bond, I’m1



talking about have the collateral to put up in either a2



letter of credit or buying a CD or cash collateral?3



A To my knowledge I don’t think I would be able to,4



no.5



Q All right.  Nothing certainly indicated in any of6



the documents you went through today?7



A No, nothing at all.8



Q Even if it was only a $12,000 bond?9



A Correct. 10



Q Certainly not if it were $50,000, $100,000,11



$200,000?12



MS. SLARK:  Your Honor, I think it’s been asked and13



answered.14



THE WITNESS:  Yes.  15



THE COURT:  Sustained.  16



Q (BY MR. ANDERSON)  All right.  And you say you17



resent this.  Have you been treated differently in this18



action to your understanding than if you’d filed an action19



against say somebody who hit you with their car?20



A Absolutely.  To my knowledge, no other profession21



nor individual has the same bond requirement as a law22



enforcement officer in the state of Utah.  I feel is23



extremely discriminant against those that have negative24



interactions with police officers.25
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Q And if you, if you had unlimited resources and1



didn’t really care about the expenditures, are you in a2



different situation than you would be if you had - 3



MS. SLARK:  Your Honor, I feel like we’re sort of4



getting into legal argument here rather than the facts that5



Mr. Kendall can talk to.6



THE COURT:  I just want to know what he has to say7



about this and - 8



MR. ANDERSON:  That’s my last question.9



THE COURT:  You know, speculate on whether he’s got10



a ton or money or no money, I mean, I see what his assets11



are, I see what he has.  If he had $1 million then we12



wouldn’t be here today.13



MR. ANDERSON:  Maybe we would.14



THE COURT:  Maybe we would.15



MR. ANDERSON:  And I think that goes to the facial16



unconstitutionality because I think - 17



THE COURT:  I think it goes to whether you want to18



go through this.  19



MR. ANDERSON:  Okay, I have nothing further.  Thank20



you, Mr. Kendall. 21



CROSS EXAMINATION 22



BY MS. SLARK:23



Q I’m sure this isn’t the most enjoyable day of your24



life so I will try to be brief.  You were just speaking with25
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your attorney about why you wanted to bring state law claims1



in this case and you told the Court that you believed that2



there were greater protections with regard to the state law3



claims.  What are those greater protections?4



A Ummm, specifically trespass.  I believe that5



Officer Olsen illegally entered my backyard an should be held6



to the same legal standard if it was myself illegally7



entering a backyard and so I feel that that needs to be8



upheld as well as the Fourth Amendment violations.  It is a9



criminal action and should be treated as such.10



Q So specifically the trespass claim that you’re11



wishing to pursue?12



A Yes.13



Q And has your attorney - are you familiar with the14



Government Immunity Act of Utah?15



A I am.16



Q Do you, are you, do you believe that that trespass17



claim is not barred by the - 18



MR. ANDERSON:  That calls for a legal conclusion,19



Your Honor.20



MS. SLARK:  He opened the door.  He said that he21



believed that it had greater protections.  I’d like to22



investigate that.23



THE COURT:  Overruled.24



THE WITNESS:  Sorry, could you ask that question25
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again?1



Q (BY MS. SLARK) Do you believe that the trespass2



claim is not barred by the Government Immunity Act of Utah?3



MR. ANDERSON:  I’ll just renew the objection.  4



THE COURT:  If he can answer it, let him go ahead.  5



THE WITNESS:  To my understanding, I’m not sure on6



that answer.  I would like to pursue it but I cannot say yes7



or no at this time.8



Q (BY MS. SLARK)  So you don’t know if it’s barred or9



is not barred?10



A Not to that great of detail, no.11



Q Do you have any knowledge about that?12



A I know that there are protections for the13



Government Immunity Act but I don’t know the exact detail,14



I’m not a lawyer, I have no experience in that.  So I can’t15



answer on that.16



Q Have you been - you’ve commented to your counsel17



that this has taken a surprising large number of hours to18



prepare for this hearing today and I’d have to admit that I19



would agree but you requested this evidentiary hearing didn’t20



you?21



A I did, yes.  I felt like it was important to22



clarify any questions moving forward through this bond issue.23



Q And you understand that our position was that we24



felt that we could proceed forward arguing on the documents25
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that you had provided in discovery?1



A I was not aware of that.2



Q Your attorney didn’t tell you that?3



A I was not aware.4



Q And we’ve talked, and you talked a little bit about5



going to talk with banks, other institutions about acquiring6



a bond?7



A Yes.8



Q And you’ve described for the Court the fee that9



would need to be paid, etcetera, etcetera?10



A Uh-huh (affirmative). 11



Q And you’ve talked about how that fee would not be12



refundable?13



A In most cases those banks would not refund that14



fee.15



Q And if you pay a cash bond to the Court and you16



don’t lose this case, that would be fully refundable, right?17



A I’m not aware.18



Q Mr. Anderson is the second attorney to represent19



you in this matter, correct?20



A He is.21



Q And Brett Olsen represented you initially; is that22



correct? 23



A Initially, yes. 24



Q And he was representing you on a purely contingent25
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basis?1



A Yes. 2



Q And then you stopped working with him like July,3



August, last year, something like that?4



A Around that time, yes.5



Q Okay.  And at that time you started to look for a6



new attorney; is that correct? 7



A I did.  I spoke various attorneys.8



Q And I think you spoke with at least five different9



attorneys; is that right?10



A I’m not aware of that number, nor have I mentioned11



that to anybody.12



Q You’ve got a - excuse me - you’ve got a binder up13



there in front of you with our exhibits?14



A Yes. 15



Q Just going to ask you to turn to Exhibit B, please. 16



          And Your Honor, you should have one up there with17



you that you can follow along with.  18



THE COURT:  (Inaudible).19



MS. SLARK:  Yes, it’s the white one, No. 1. 20



THE COURT:  Is this the right binder?21



MS. SLARK:  That is the right one.22



THE WITNESS:  So many of them to pick from.23



THE COURT:  Which one are we looking at?24



MS. SLARK:  Exhibit B.  25
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THE COURT:  Okay.  Which?  B?  1



MS. SLARK:  B. 2



Q (BY MS. SLARK)  And that’s a printout of the3



Justice for Geist Go Fund Me website, correct?  I’m going to4



ask you just to go to Exhibit No. 26.  I’m sorry, update No.5



26 which is a couple of pages in.  And just let me know when6



you’ve gotten there.7



A Twenty-six?8



Q Yeah.  9



A Okay.10



MS. SLARK:  Are you there as well, Your Honor?11



THE COURT:  Which page?12



MS. SLARK:  So in Exhibit B, it would be Page 6.13



THE COURT:  Okay, I’m looking.  14



Q (BY MS. SLARK)  And then in the middle of that page15



we have something that says Update 26 and it says, “The16



process to find the best lawyer to help me fight for justice17



is one step closer.  Five potential lawyers is down to three,18



this is far more complicated that I anticipated.”  Does that- 19



MR. ANDERSON:  Objection, irrelevant, Your Honor.20



THE COURT:  Overruled, go ahead.  21



Q (BY MS. SLARK)  Does that refresh your memory that22



you spoke to about five different attorneys or at least five23



different attorneys?24



A When you shop for a car the typical process begins25
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with - 1



THE COURT:  I think you just need to answer the2



question.3



THE WITNESS:  No, I did not speak with five.  I had4



looked at five various representatives but I did not speak to5



them.  I had eliminated down to three based off of their6



experience, their credentials and their personal beliefs in7



my case.  8



Q (BY MS. SLARK)  Oh, so your testimony is you didn’t9



actually meet with five attorneys and discuss your case with10



them?11



A That is correct.12



Q And how many attorneys did you meet with?13



MR. ANDERSON:  Your Honor, I just have continuing14



objection to relevance.  It has nothing to do with what’s15



before the Court today.  16



THE COURT:  I think it - 17



MS. SLARK:  May I - 18



THE COURT:  - does.  Overruled.  Go ahead.  19



THE WITNESS:  Could you repeat that question?20



Q (BY MS. SLARK)  The - I’ll try to remember exactly- 21



THE COURT:  We don’t have a court reporter.  22



MS. SLARK:  Can’t read that back.  23



Q (BY MS. SLARK)  The question was so you didn’t24



actually meet with and discuss your case with five different25
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lawyers?1



A No, I did not.2



Q How many lawyers did you meet with?3



A I spoke with personally with two different lawyers.4



Q Did either of those lawyers offer to represent you5



on a contingent basis?6



MR. ANDERSON:  Objection, Your Honor,7



attorney/client privilege and again, relevance.8



THE COURT:  I don’t think that’s attorney/client9



privilege.  She’s just asking the question as to whether it’s10



contingent fee or paying an hourly rate.  Overruled.  11



THE WITNESS:  Could you repeat the question?12



Q (BY MS. SLARK)  Did either of those attorneys offer13



to represent you on a contingency basis?14



A Each lawyer had a hourly fee with contingency15



stipulated in.16



Q And just again, your original lawyer was17



representing you on a purely contingency basis, correct?18



A He did.19



Q And we’ve heard some testimony today about when you20



first set up your, when you first set up the Go Fund Me21



account, some amounts went straight into your personal22



checking account and you transferred some of those amounts23



out and into a First America account, but you forgot one of24



them, right?25
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A Yes, there was one that I did not notice.1



Q And you transferred that recently in July, right?2



A Yes, I did.3



Q And that was after you’d received the discovery4



from us and went back and were accounting for your funds?5



A Yes, that’s correct.6



Q I’m going to ask you, do you have the plaintiff’s7



exhibits up there with you, a binder of those?  Did you8



provide those?9



A I do not, not with me.10



Q Oh, you have no witness copy?  11



MR. ANDERSON:  You can take mine.12



MS. SLARK:  And this is your attorney’s exhibits.13



THE WITNESS:  Okay.  14



Q (BY MS. SLARK)  I’m going to ask you to turn to15



Exhibit No. 9.  16



You should have a large black copy of the binder up17



there, Your Honor.  This is plaintiff’s exhibits.  18



And just me know when you’re there.19



A I’m there.20



Q And this is a - 21



THE COURT:  That’s in these books?  22



MS. SLARK:  (Inaudible).  23



Q (BY MS. SLARK) And this is your First America24



Credit Union account that you’ve added some annotations to,25
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right?1



A Yes. 2



Q And to describe what you’ve spent, made the3



expenditures on, right?4



A Yes, to clarify each transaction for opposing5



counsel.6



Q And you prepared that for us in response to our7



discovery request, right?8



A Yes.9



MR. ANDERSON:  Your Honor, that hasn’t been offered10



or admitted yet.  We’d stipulate to it but just for the11



record.  12



THE COURT:  P-9?  That’s what you’re referring to,13



isn’t it?14



MR. ANDERSON:  Right.  15



THE COURT:  It’s not in.  Do you want to16



(inaudible).17



Q (BY MS. SLARK)  Did you prepare that in response to18



discovery requests?19



A Yes. 20



Q Is it a true and accurate copy of the one that you21



prepared and provided to opposing counsel?22



A Yes, I believe so.  23



MS. SLARK:  Offer that.24



THE COURT: P-9 is received.25
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(Plaintiff’s Exhibit 9 is received)1



Q (BY MS. SLARK)  I’d like you to turn to Page 4 of2



that.  And at the top of the page, we see a withdrawal of3



$746.48 and a - excuse me, a transfer to your Zion’s checking4



account, $746.48 and a transfer to your Zion’s checking5



account, $7,269.50.  You see those at the top there?6



A I do, (inaudible) listed, yes.7



Q And rather than just jumping backwards and forwards8



between binders I’m got a copy of our Exhibit 1 with the9



highlights so we can just follow along.  And it’s probably10



easier to flip from the last page forward to get to where I’m11



talking.  If you’d flip nine pages in from the back you’ll12



see the highlight of  (inaudible - voice dropped off).  13



MR. ANDERSON:  Your Honor, this one that we had14



included in courtesy copies but we didn’t offer it, so...15



THE COURT:  This is their exhibit, isn’t it?16



MS. SLARK:  They’ve stipulated to it. 17



MR. ANDERSON:  Yeah, I’m fine with that.  I just18



thought it ought to be introduced.  19



THE COURT:  This is your exhibit, right?  20



MS. SLARK:  It is.  I didn’t realize we had to go21



through the process of introducing the exhibits that were22



stipulated to prior to the hearing but I can go through that23



if you would like. 24



THE COURT:  Well, let’s identify them in some25
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fashion.1



MS. SLARK:  Okay.  Exhibit No. C, is the checking2



account of Mr. Kendall, his Zion’s checking account.3



THE COURT:  And what are we - what exhibit4



(inaudible).  5



MS. SLARK:  It’s Defendant’s Exhibit C.  6



THE COURT:  C?  7



MS. SLARK:  Uh-huh (affirmative). 8



THE COURT:  As in cat?9



MS. SLARK:  Yes.  And it was stipulated to between10



counsel prior to the hearing.11



THE COURT: Will be stipulated (inaudible).  Okay. 12



So you’re going to go ahead and do your deal.13



MS. SLARK:  Okay.  14



Q (BY MS. SLARK)  Do you see (inaudible)?15



A Yes, I see it.16



Q We’re talking first about this transfer you can see17



in Plaintiff’s Exhibit No. 9, you see a transfer of $7,269.5018



coming out of your First America Credit account and you see19



it coming into your Zion’s account.  And then just above that20



we see a check for $6,488.85 that goes to your legal fees. 21



Are you with me on that?22



A Yes, I am.23



Q Okay.  But then if I’m looking at No. 9 here,24



you’ve annotated this, correct, you’ve described, thus you25
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annotated this?1



A Yes, I did.2



Q It says “Legal fees and Justice for Geist stickers3



and then petty cash of $3.  But as I look at this Zion’s4



account, I mean, I see there’s legal fees going out but I5



don’t see any of these other descriptions.6



A For the Justice for Geist stickers?7



Q Uh-huh (affirmative). 8



A Those were paid previous to that.  They are in the9



account, however they are further forward.  I also have the10



receipts for those and the annotated transaction history for11



the American First balances out to nearly zero on those12



accounts through everything that we have provided.13



Q In what form were the stickers paid for in?14



A The stickers were originally paid for in cash and15



then I was reimbursed.  At the time that I was purchasing the16



stickers, ummm, it was in a location in Orem.  I did not have17



access to America First to make a cashier’s check, nor do18



they have checking or any type of a credit card available19



through that type of a credit account.20



Q Okay.  And I’m seeing an amount above this of $74621



and then just one page further forward, actually I think it’s22



two, two pages further forward, we see a highlight again of23



the $746 coming out of First America and then coming into the24



Zion’s account.  And again, you have a description here of25
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organizational meetings, rallies, Go Daddy for website fees,1



tee shirt design, petty cash, $41.  And again, I see the2



money coming in but I don’t see anything coming out of the3



Zion’s account for those things.4



A I’m sorry, what was your question?5



Q The question is, I see the money, the $746.486



coming into this Zion’s account and I see your description up7



here that says that they’re for organizational meetings,8



rallies, Go Daddy for website fees, tee shirt design and9



petty cash.  But as I look at your checking account I don’t10



see any money going out for any of those things.11



A They weren’t stipulated for those specific things. 12



The receipts for those expenses correlate to the transaction13



fees in the Zion’s account.  We tried to provide as much14



information as possible; however, a detailed, penny-by-penny15



account was just not available in the time that we had.16



Q So if you would just turn to Plaintiff’s Exhibit17



No. 12. It’s over in the black binder.18



A Okay.  Got to keep them all straight.  19



Q Yeah, we’ll just refer to them by color.  And20



again, this is your introduction on your Go Fund Me website,21



right?22



A Yes, it is.23



Q And at the bottom of this you’ve written, all24



donations will be used to fight Salt Lake City Police25
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Department in a court of law, correct, right?1



A Yes, that’s correct.  There were multiple edits to2



that definition and this is the most recent.3



Q Okay.  I’m going to have you flip back now to this4



Exhibit No. 9 which is your annotations.  I’d like you to go5



to the January 8, 2015 entry.  Let me know when you’re there.6



A Yes, I’m there.  7



Q Okay, I see the annotation on that.  It says8



psychological services and gas to get to appointment, cash9



withdrawal, $500; is that correct? 10



A Yes, it is.11



Q And that’s - I’m going to refer back so I don’t12



misquote you, but that’s not being used to fight Salt Lake13



City and the Police Department in a court of law, is it?14



A No, it’s not.  There were multiple edits and like I15



said, that was the most recent.  Previous edits included16



expenses associated with fund raising, social awareness as17



well as the lawsuit.18



Q And I’ve looked for the receipts that are in your19



Exhibit No. 11 - 20



A Yes. 21



Q - I see an email from your psychiatrist for this22



amount.  I think it’s about halfway through.  It’s the only23



receipt you have for that $450, right?24



A Yes, and he’s a psychologist not a psychiatrist.25
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Q Oh, I’m sorry.  But you don’t have any receipts for1



this gas that you spend to get to these appointments?2



A No, most of these appointments were typically3



between or before work, so the individual receipts were not4



available.5



Q Okay.  As I look through these receipts I see one,6



two, three, five pages in on Exhibit No. 11? 7



A Yes. 8



Q I see a receipt for Oasis Café for 105 bucks for9



lunch.10



A Yes, that’s correct.11



Q Is that fighting Salt Lake City Police Department12



in a court of law?13



A It was a meeting with my lawyers and other14



volunteers to help with the loose organization, Justice for15



Geist that was organized to help fund raise and raise16



awareness.  That goes back to those previous edits from the17



description on Go Fund Me.18



Q Okay. And last question on this Exhibit No. 9, on19



the entry for 11/12 and the entry for 11/19 and the entry for20



12/23 and the entries for January 6th, let me know if I’m21



going to fast on that.22



A That’s a lost of lists.23



Q Let’s go through it more slowly. So go to November24



12th, I see an entry there for petty cash of $3.01.25
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A Yes. 1



Q And then on November 19 I see an entry there, petty2



cash of $41.00, correct?3



A Yes. 4



Q And then I see another one on 12/23, an entry5



there, petty cash of $15.93.6



A Yes. 7



Q And then on January 6 I see an entry there, petty8



cash of $27.93.9



A Yes. 10



Q And are those because you couldn’t get your numbers11



to add up?12



A Mostly because I neglected some receipts for13



shipping, for tee shirts and stickers that were purchased14



through the Pay Pal account and those were small enough15



amounts that I took primarily cash out of my personal account16



to pay for those, tried to maintain the receipts as best I17



can and then incorporate those later.18



Q Okay, so these petty cash are basically mailing?19



A Not all of them, but there are some of those20



charges that were associated with mailing fees.  21



Q So if you’ll just turn to your Exhibit No. 11.22



A Yes. 23



Q And it’s probably easier just to go to the back of24



the exhibit and then just work forward to the first, last six25



00701











79



pages.  1



Actually go to seven pages ‘cause there it says2



petty cash receipts and let me know when you’re there, Your3



Honor.  4



A Yes. 5



Q Are we all at the same page?  6



THE COURT:  Seven in?  7



MS. SLARK:  Seven in from the back.  It should be a8



page that says petty cash receipts.  9



Q (BY MS. SLARK)  Okay, and then behind that is this10



the mailing receipts that you were just describing that11



account for these petty cash amounts?12



A No, these are specifically labeled inside that item13



as mailing receipts.  These were the ones that I was able to14



retain and keep track of.15



Q So these aren’t - these receipts are not the petty16



cash that you’re referring to in each of these entries?17



A I need to check one moment and make sure that I’m18



clear on that.  Yes, those are associated with the mailing19



and the petty cash totals.20



Q Okay, let’s just do one of these just for example. 21



So you’ve got an entry up here, the November 19, 2014 entry,22



says petty cash of $41.00.  Can you see that?23



A Uh-huh (affirmative). 24



MS. SLARK:  And Your Honor, are you with me on25
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that?1



THE COURT:  No. 2



MS. SLARK:  Okay.  Let’s go back to Exhibit No. 9.3



THE COURT:  Your exhibit?4



MS. SLARK:  No, it’s Plaintiff’s Exhibit No. 9.5



THE COURT:  I see his nine?6



MS. SLARK:  Uh-huh (affirmative). 7



MR. ANDERSON:  May I approach, Your Honor?  He’s8



got my only copy now.  9



THE COURT:  Sure.  10



MR. ANDERSON:  I think we can get the original11



exhibits, if you want a new set. 12



MS. SLARK:  Do you now have them all in your binder13



right there.14



THE COURT:  Okay, I’ve got Exhibit 9 here.  15



Q (BY MS. SLARK)  So I’m just looking at the top of16



the entry for November 19, 2014, the top of that page 4 or 517



I think.  At the top of that page we’ve got an entry that18



says November 19, 2014, it’s been annotated by you, right,19



Mr. Kendall?20



A Yes. 21



Q And the last entry says petty cash of $41, right?22



A Yes. 23



Q And you’ve just told us that’s the mailing receipts24



at the back of this Exhibit 11, right?25
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A The ones that I was able to save and retain, yes.1



Q Okay.  Can you just turn to that and show me any2



receipt that was incurred before November 19th?  3



A Nineteenth? There’s not one that’s dated before4



11/19.5



Q Okay.  So we (inaudible) a lot, well I’m sorry. 6



One more question on... Now I’ve got too many binders.  One7



more question on the Defendant’s Exhibit B, so back to the8



white binder.  It’s Exhibit B.  I’m going to ask you to go to9



the second page of Exhibit B, and you just testified with10



your counsel that you never made representations that this11



money was going to be for a bond in this case, do you12



remember making that testimony?13



A I did, yes.14



Q But here in Update 34 you say, “To bring a lawsuit15



against an officer I have to pay for a bond to cover any16



expenses he may incur.  How is anyone suppose to afford that? 17



This is getting extremely expensive and I haven’t made it to18



court yet.  If you have the means, please donate to help me19



fight, to help me to continue my fight against the wrong Salt20



Lake City Police Department has committed.”  So that update,21



you’re making representations, in that update you acknowledge22



that there’s a bond requirement and request funds, correct?23



A No, I request donations to help with the fight.  I24



was merely educating the followers about the Bond Statute25
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that’s required.  There was never a tie directly saying1



donate for the Bond Statute.  It was merely an informative2



post for those that are following through the Go Fund Me3



account.4



Q And I guess that can be for the people that donate5



to decide how they interpreted and read that?6



A I’ll leave that up to them, yes.7



Q We’ve heard a lot of testimony this morning about8



various assets and accounts and funds that you have an9



amounts that you’ve incurred, etcetera, which does make10



someone’s head spin a little but I’m just going to cut to the11



chase, you have a Zion’s savings account, right?12



A Yes. 13



Q And that’s got a balance of $5,553.32 in it,14



correct?15



A Yes. 16



Q And you have a 2013 truck, correct?17



A Yes. 18



Q And that cost around $26,000 and you still owe19



about $20,000 on it?20



A Yes.21



Q So you have about $6000 in equity in that, right?22



A Yes.23



Q And you testified that your expenditures are24



approximately $1800 a month, approximately.  We can look at25
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the actual figure.1



A Approximately, not including random expenses that2



are not monthly occurring or any personal items that I would3



like to purchase such as clothing or shoes, anything that I4



would require for daily living.5



Q And so there was about a $400 difference between6



income and that $1800?7



A Yes. 8



Q And it’s been stipulated to in this case that9



you’ve received $23,000 from the Go Fund Me website?  That’s10



not the exact figure, it’s 23 and some change.11



A Roughly, yes.12



Q In the stipulated facts.  So you understand that13



this bond requirement doesn’t apply to your federal14



constitutional claims, right?15



A Yes, I do.16



Q And you understand that this just applies to your17



state law claims, right?18



A Yes. 19



Q And you understand that this bond will only be20



called on to pay attorney’s fees if you lose those state law21



claims, right?22



A Yes, but this bond is required previous to the23



filing of the state claims.24



Q Right, but you understand - but the question is you25
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understand that your bond will not be called on, you will not1



be responsible for attorney’s fees unless you lose those2



claims, right?3



A Yes, that’s correct.4



MR. ANDERSON:  Those are two different questions,5



Your Honor.  6



THE COURT:  I’m sorry?7



MR. ANDERSON:  Those are two different questions,8



whether it would be called upon or whether he’s going to be9



responsible for the bond.  I’ll let it go.  10



THE COURT:  Okay.  11



Q (BY MS. SLARK)  And you understand that if you12



prevail on your state law claims you’ll recover your13



attorney’s fees, right?14



A Yes. 15



Q And you understand that your attorney included in16



your Notice of Claim a specific request for your attorney’s17



fees under this statute, you understand that, right?18



A Yes.19



Q So if you bring these claims, these state law20



claims and you win these state law claims and you get all21



your attorney’s fees and you recover your attorney’s fees22



from the city, are you going to return that money to the23



people that donated it?24



A I have no idea if I would or not.25
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Q How would you go about doing that?1



A In most cases I don’t even have the contact2



information other than a name so it would almost be3



impossible for me to return that money.  That also relies on4



a lot of ifs.5



MS. SLARK: But that was, I think the question has6



been answered.7



REDIRECT EXAMINATION 8



BY MR. ANDERSON:9



Q So you’ve used - first of all, I think it seems the10



implication was that you’ve been using some of this money for11



your own personal expenses.  Have you done that?12



A No, not at all.13



Q And did you go see somebody for counseling so that14



they’d be able to help you out in the lawsuit once you’re15



able to get it filed?16



A I did.  I was diagnosed with PTSD and severe17



anxiety.  I had multiple visits to help work through that. 18



I’m now to the point where I’m confident I can manage on my19



own with the guidance that was provided, yes.20



Q And opposing counsel asked you about what you’re21



going to do with the money afterwards.  First of all,22



attorney’s fees go for attorney’s fees.23



A Right.24



Q If there’s any other recovery, have you made plans25
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for what you’re doing to do with at least part of those1



proceeds in terms of raising awareness and continuing this2



battle to change policies and practices to protect domestic3



animals against unnecessary police violence?4



A Yes. I’ve been in contact with multiple law5



enforcement animal encounter training organizations.  There’s6



one specifically called Cleat that they provide animal7



encounter training for law enforcement officers.  I’ve been8



in contact with Jim Orso - I can never pronounce his name9



correctly - who also provides animal encounter training based10



out of Florida and the money would be primarily used to11



educate law enforcement officers based off of the information12



from the DOJ, percentages upwards of 90 of all animal13



encounters could be prevented or de-escalated.  However,14



that’s not reflected through law enforcement.  So there’s a15



significant lack in training that I feel has to be addressed16



and money would be used to go towards those efforts.17



Q And is it your plan and intention that you’re going18



to continue this battle, this cause?19



A Yes, absolutely.  I feel that as long as there’s20



family pets being killed by law enforcement officers, there’s21



an issue that needs to be addressed as with law enforcement22



taking the life of any individual.23



MR. ANDERSON: Thanks very much.24



Nothing further, Your Honor.  25
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THE COURT:  Anything else?  1



MS. SLARK:  No.  Just a matter of housekeeping I2



thought maybe we should run through the defendant’s exhibits3



and just make sure that they’re in.  I mean, they’ve been4



stipulated to but just...5



THE COURT:  Okay.  Finished with him?6



MS. SLARK:  Yes.  7



MR. ANDERSON:  Yes, I’m finished.8



THE COURT:  You can step down.  Thank you.  9



MR. ANDERSON:  Call Michael Brown.  10



MS. SLARK:  Can we just run through the exhibits11



right now so that we can make sure they’re all in the record? 12



THE COURT:  If you want to.  13



MS. SLARK:  I mean Defendant’s Exhibit A, are the14



bills that are stipulated to and in.15



MR. ANDERSON:  Yes.  16



MS. SLARK:  A-1, not yet.  B -17



MR. ANDERSON:  B, yes.  18



MS. SLARK:  - was admitted.  C?19



MR. ANDERSON:  Yes.20



MS. SLARK:  D?21



MR. ANDERSON:  Yes.  22



MS. SLARK:  E?  There isn’t an E.  Yes, there is.  23



MR. ANDERSON:  Yes.  24



THE COURT: Are you offering all of those then?  25
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MS. SLARK:  I am.1



THE COURT:  Defendant’s Exhibit A, B, C, D, and E2



are received.3



(Defendant’s Exhibits A, B, C, D, E are received)4



MR. ANDERSON:  Call Michael Brown.5



MICHAEL BROWN6



having been first duly sworn, testified7



upon his oath as follows:   8



MS. SLARK:  Your Honor, just very briefly, we’ve9



stipulated to the requirements of the Bond Statute all in the10



stipulated facts.  I mean, not the Bond Statute, of obtaining11



a bond.  They’re in the stipulated facts.  So for brevity, I12



just want to point that out if Mr. Anderson has got other13



areas he’d like to go to with this witness, obviously he’s14



entitled to do that but just to move things along, I’d like15



to point out that what’s required to obtain a bond from a16



bonding company in this case is just not in dispute. 17



MR. ANDERSON:  We’re trying to be as brief as18



possible, Your Honor.19



THE COURT:  Thank you.  20



MR. ANDERSON:  I know Mr. Brown has - 21



THE COURT:  You’re running out of daylight.22



MR. ANDERSON:  - been here much longer than what he23



was promised.  Sorry, about that.24



///25
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DIRECT EXAMINATION 1



BY MR. ANDERSON:2



Q Would you state your name please?3



A Michael Brown.4



Q And where do you reside Mr. Brown?5



A Bountiful.6



Q What’s your occupation?7



A Insurance agent.8



Q And what do you do as an insurance agent?9



A Sell insurance.10



Q And does that include court bonds, the kind that11



we’ve been talking about here today?12



A Yes.13



Q And have you actually sold bonds?14



A Yes. 15



Q And do you receive a commission for doing that?16



A Yes. 17



Q You’re licensed in how many states?18



A About 40.19



Q And have you issued bonds in other states?20



A Yes. 21



Q Do you know of the requirement for cost22



undertaking, undertakings where bond is required to be filed23



in certain cases in Utah?24



A Yes. 25
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Q And you’ve specifically focused on the bond at1



issue in this case?2



A Yes. 3



Q For someone - you’ve spoken with Sean Kendall?4



A I have not.5



Q Has he applied with you for a bond?6



A Through your office.  Well, let me clarify that.  I7



was provided with information to obtain an indication based8



on the requirements that we were provided.9



Q Okay.  And in response to that did you approach10



several insurance providers to see if you could get a bond?11



A Based on the companies that we represent in our12



office, and my experience with this, you know, I only was13



able to find one that would even talk to me about it because14



court bonds of this nature are a little more difficult.15



Q Okay.  Exhibit 25.  I’m showing you Exhibit 25,16



statement of income, monthly expenses, debt and assets for17



Sean Kendall.  When you were initially approached you were18



provided some financial information relating to Mr. Kendall?19



A Yes. 20



Q And although there are some minor changes, you see21



there his current financial situation?22



A Yes. 23



Q And did you check with Platt River Insurance24



Company regarding the availability of a bond?25
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A Through a brokerage company that has a contract1



with Platt River, yes.2



Q And what were the terms of that bond going to be if3



Sean would have qualified?4



A The indication was three percent of the bond5



requirement would be the premium and 100 percent collateral.6



MS. SLARK:  Your Honor, I’m concerned about time. 7



We’ve got 35 minutes, several witnesses to get through and8



obviously we’ve got Mr. Kittrell.  I mean stuff like this is9



all in the stipulated facts.  We stipulated to the10



percentage, we stipulated to the collateral.  The reality is11



okay, there’s a bonding requirement or they can pay cash12



straight into court.  I’m wondering if we can just not skip13



through this and get to the witnesses that matter.  14



MR. ANDERSON:  Actually we’re about through by now,15



Your Honor.16



THE COURT:  Okay.  Let’s get through this.  17



Q (BY MR. ANDERSON)  You say collateral.  Besides18



paying the premium, you have to put up collateral?19



A Correct. 20



Q And in what form?21



A Cash or cash equivalent, CD, bank line of credit or22



a bank guarantee letter in the name of the insurance company.23



Q And would that be in the full amount of the bond?24



A Yes.25
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Q So if it’s a $50,000 bond, $50,000 cash or cash1



equivalent collateral?2



A Correct. 3



Q And based on what you see on Exhibit 25, would you4



be able to obtain a bond for Sean Kendall even in the amount5



of $12,000?6



A Not based on this, no.7



MR. ANDERSON: Thank you.  8



I have nothing further, Your Honor.9



THE COURT:  Hold it.  10



THE WITNESS:  Sorry.  I saw the door.  11



MS. SLARK:  Just one question. 12



CROSS EXAMINATION 13



BY MS. SLARK:14



Q Just one question.15



A Yes, no problem.16



Q If Mr. Kendall had $23,000 in cash that would be17



sufficient collateral for a $12,000 bond, right?18



A Correct. 19



MS. SLARK: That’s it.  20



THE COURT:  Okay, now you can run for the door.  21



MR. ANDERSON:  Call Charles Cayias.22



MS. SLARK:  Your Honor, this is another bond guy.  23



THE COURT:  Is he going to tell me the same thing?24



MR. ANDERSON:  It’s not exactly the same.  25
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THE COURT:  Pretty close?1



MR. ANDERSON:  It’s pretty close.2



THE COURT:  I mean, I understand bonds aren’t easy3



to get.  Do we need to hear from him?4



MR. ANDERSON:  Well, I think you should hear the5



efforts that were made, extraordinary efforts to find a bond6



and the fact that Mr. Kendall would not qualify for the bond7



given his financial condition.  If the City wants to8



stipulate to that - 9



THE COURT:  Okay, have him come in and tell me10



that.11



MR. ANDERSON:  Okay.  Mr. Cayias.12



THE COURT:  Do you want to swear him for me please?13



CHARLES JAMES CAYIAS14



having been first duly sworn, testified15



upon his oath as follows:   16



THE COURT:  You thought you were going (inaudible).17



DIRECT EXAMINATION 18



BY MR. ANDERSON:19



Q Would you state your name for the record please?20



A Charle James Cayias and -21



THE COURT:  Do you want to spell your last name for22



the record?23



THE WITNESS:  It’s C-A-Y-I-A-S.24



Q (BY MR. ANDERSON)  You’re president of Charles25
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James Cayias Insurance?1



A Yes. 2



Q Here in Salt Lake City?3



A Correct. 4



Q Been working how many years in the insurance5



industry?6



A Since 1977.  I’m third generation insurance agent.7



Q And if you have somebody come to you for a court8



bond, you know what you need to do to get one?9



 A Yes, I do.10



Q And were you approached by Sean Kendall about11



getting a bond?12



A Through your office, yes.13



Q And what did you do to see if a bond was available?14



A I contacted several bonding companies, told them15



what was going on, they sent me some paperwork and the16



requirements and then they proceeded either denying bonding17



or providing him with some options.18



Q And you see Exhibit 5 in front of you, setting19



forth financial - 20



A Yes. 21



Q - information relating to Sean Kendall?  Is - you22



heard the earlier witness testimony about the necessity for23



collateral?24



A Yes. 25
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Q Do all bonding companies, to your knowledge,1



require collateral in the full amount of the bond?2



A Most likely on court bonds, just depends on the3



type of the bond.  This particular bond they require the 1004



percent collateral.5



Q And what would that collateral consist of?6



A Cash, assets, letter of credit, ummm, any type of - 7



Q Okay.  To cut to the chase, something that would be8



liquid that they’re not going to have to go out and search9



somebody down and execute on assets. 10



A They want their money.11



Q And they’re only charging what, $10 for every $100012



up to $250,000?13



A That is correct.14



Q And is there any brokerage fee or commission15



involved?16



A Commissions are anywhere from one to four percent17



off of that and the carrier pays that.18



Q All right.  And is there anyway Sean Kendall would19



qualify for a court bond based on the financial information20



you see in Exhibit 25?21



A Not without collateral, no.  He would not qualify.22



Q And that is cash collateral or cash - 23



A Yes. 24



Q - equivalent?25
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A Correct. 1



MR. ANDERSON: Thank you. Nothing further.  2



CROSS EXAMINATION 3



BY MS. SLARK:4



Q Same question.5



A Okay.6



Q If Mr. Kendall had $23,000 in cash would that be7



sufficient - that would be sufficient for a $12,000 bond,8



right?9



A With the bonding company I quoted, yes.10



MS. SLARK: Thank you.  11



THE COURT:  Okay, you may step down.  12



MR. ANDERSON:  Excuse me, Your Honor, just one13



followup.14



THE COURT:  Oh, sorry.  15



REDIRECT EXAMINATION 16



BY MR. ANDERSON:17



Q And that’s money that would have to be set aside18



that Mr. Kendall wouldn’t be able to spend, he wouldn’t be19



able to resort to it.  He would have to put that up and it20



would be held until the bond was released?21



A That is correct.22



THE COURT:  So how much would he have to put up on23



a $12,000 bond?  Just 12 grand, right?24



THE WITNESS:  Just the 12 grand, yes.  Simple math.25
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THE COURT:  Okay.  1



Q (BY MR. ANDERSON)  But, but he doesn’t get to use2



it?  It’s not that he’s giving some security interest, it has3



to be there in the letter of credit or attached, right?4



A It’s up to the bonding company.  The answer is yes5



they could tie it up for one to three years.6



MR. ANDERSON:  Okay, thank you.  Nothing further.  7



Your Honor, I call Randall Edwards.  8



RANDALL KEVIN EDWARDS9



having been first duly sworn, testified10



upon his oath as follows:   11



THE WITNESS:  I do.12



DIRECT EXAMINATION 13



BY MR. ANDERSON:14



Q State your name for the record, please.15



A Randall Kevin Edwards.16



Q And what’s your occupation?17



A I’m a lawyer, have been since 1982.18



Q And what’s the nature of your practice?19



A Well, I do a lot of things at this point, whatever20



pays the bills but I do a lot of litigation.  Ummm, I have21



done some civil right cases.  I’ve probably handled over 10022



civil rights cases both defending and bringing them on behalf23



of plaintiffs.24



Q And when you say defending, where have you worked25
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that you’ve defended those cases?1



A Well, I worked at the Reno City Attorney’s Office2



twice, first as a Senior Deputy and also as the Chief Deputy. 3



I worked at the Salt Lake City Attorney’s Offices and the4



Assistant City Attorney for I think seven years during the5



1990s.  I’ve also worked as outside counsel for various,6



various governmental entities.  7



Q And when you were with the Salt Lake City8



Attorney’s Office did you keep track of your hours and have9



an hourly fee attributed to specific cases?10



A Never.11



Q Do you know if that’s ever been done?12



A Well, to my knowledge it has not.  I’ve also13



checked the budget to see if that’s an item even today and it14



is not.15



Q And so you’ve worked on the plaintiff and defense16



side in civil rights cases including police abuse cases?17



A Mostly police abuse cases.18



Q How did you and I first meet?19



A You had several cases against the city that I20



defended.  Some of them I won, some of them I did not.21



Q I don’t remember you winning any but...(laughter).  22



A You wouldn’t.  23



Q How many cases would you say, police abuse cases24



you’ve been involved in?25
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A Well, that I’ve taken to trial, ummm, I don’t know,1



maybe 20 that I’ve handled.  Overall, over a hundred.2



Q And have you read through the Amended Notice of3



Claim in this case?4



A I have.5



Q Exhibit 2.  And you’re familiar with the basic6



claims that Mr. Kendall seeks to pursue?7



A I am.8



Q And if called upon to, given your vast experience9



in this area, would you have any basis whatsoever before a10



complaint is filed or even soon thereafter in determining11



what the likely fees and costs are going to be for any of the12



parties?13



A Oh heavens no.  But can I give a little context to14



that?15



Q Please.16



A As we look at the statute which I have looked at,17



the statute actually makes no sense and so in order for us to18



look at someone to say here’s how they could be compliant19



with the statute and pay and in determining how much you20



would have to come up with, there’s no way that that could be21



done.22



MS. SLARK:  Your Honor, isn’t this a question for23



you to decide as the Court?  Isn’t this just legal opinion? 24



Objection.25
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THE COURT:  I’m going to sustain it.  1



MR. ANDERSON:  Okay.  2



THE COURT:  His comments are stricken.  3



Q (BY MR. ANDERSON)  Mr. Edwards?4



A Yes. 5



Q Do you assess cases based on what you might be able6



to obtain in the case or what - 7



A Yes, it’s the only way I’m able to make a living.8



Q And what kind of time is going to be involved in9



the case?10



A Of course, of course.11



Q And are you ever able to tell in advance with any12



precision whatsoever what kind of time or fees are going to13



be involved?14



A No.15



Q And have you handled cases where there were both16



state law claims and federal law claims asserted?17



A Almost every case that I bring on behalf of a18



plaintiff against a governmental entity has both because the19



protections under state law, especially Utah state law,20



especially having to do with privacy, are broader than those21



in - 22



MS. SLARK:  Your Honor - 23



THE WITNESS:  - are brought up in those in a24



federal case.  25
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MS. SLARK:  - again we’re getting into - 1



THE COURT:  Sustained.  2



MR. ANDERSON:  What’s the objection?3



MS. SLARK:  He’s testifying - 4



THE COURT:  He’s giving an opinion.5



MR. ANDERSON:  That’s what I called him for, Your6



Honor.7



THE COURT:  Well, he’s not going to give an opinion8



on whether the law is appropriate or inappropriate or - if9



you want to ask him about attorney’s fees - and I thought10



that was that purpose for this, he’s already told me that he11



can’t predict -12



MR. ANDERSON:  Okay.  13



THE COURT:  - what they might be and in any given14



case.15



Q (BY MR. ANDERSON)  Are you - if you have a case16



that involves federal and state law claims, would there be17



any basis for sorting out with any accuracy what time and18



expenditures are attributable to the state law claims versus19



the federal law claims?20



A Not if you’re bringing them together, no.21



Q And why is that?22



A Well, because federal cases, federal law is going23



to be different than state law.  Claims brought under, for24



example 42 U.S. Code 1983 will have different elements than25
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will, say, for example a state law claim for assault or1



battery or negligent hiring or negligent detention.2



Q But if you’re doing discovery, say taking3



depositions regarding the case?4



A Oh no, there’s going to be massive overlap with5



regard to what it is - the elements - well, with regard to6



the evidence that you are procuring, there will be a lot of7



overlap because while the elements of each claim are going to8



be different, the evidence is not going to be different with9



regard to making that evidence work within those elements.10



Q Would it be possible for you to distinguish between11



the time and fees attributable to federal law claims versus12



state law claims if they were brought together?13



MS. SLARK:  Asked and - 14



THE WITNESS:  No. 15



MS. SLARK:  - answered. 16



THE COURT:  You can answer that. 17



THE WITNESS:  No.18



Q (BY MR. ANDERSON)  You represent private plaintiff19



clients now?20



A I do.21



Q In these kinds of cases?22



A I do.23



Q And have you ever had occasion to discuss with24



clients, without identifying them, what liability they might25
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face for attorney’s fees and for a bond requirement if they1



pursue their state law claims?2



A Oh, yeah.3



Q And what has been the impact of that disclosure to4



the clients?5



A Well, in discussing it with my clients I also have6



to look at it and say what is the possibility that my time7



involved in a case is actually going to be compensated.  So8



when I’m looking at a case it isn’t simply a matter of are9



you going to be able to recover, it’s going to be a matter of10



is it going to be worth my time to pursue?  And when I’m11



sitting with a client and saying there’s a good chance here12



that you may end up having to pay the other side’s attorney’s13



fees if you lose, not necessarily if your case is not14



meritorious, but simply if you lose, that’s a huge15



disincentive and at that point I’ve had clients say, you16



know, I’m not willing to take that chance.17



Q And have you had - have you been involved in cases18



as the defense lawyer where you felt that there was merit to19



the plaintiff’s case, that there were recoverable claims20



(inaudible) plaintiff loss?21



A That would have been a couple of the cases you22



brought counsel, so the answer would be yes.  (Laughter).  23



Q Not that I tried.  24



A I believe they had merit, I believed I had a better25
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case.1



Q And have you ever handled a case that for the2



plaintiff that you believed had merit that you lost?3



A I don’t take a case to trial unless I think it’s4



got merit.  Yes, I have lost cases that I believed had merit. 5



Q And in those instances if there was attorney’s fees6



and bond provisions, your client would have to have put up a7



bond and then pay attorney’s fees.8



A Yes, because it has nothing to do with the merit of9



the claim.  If the idea is that we are going to somehow10



discourage frivolous claims, there are very many meritorious11



claims that you don’t win on.  Simply because you lose12



doesn’t mean it was frivolous.  It just means the other side13



won.  14



Q So have you had any experience with clients who15



were of limited financial means that have not pursued state16



law claims after you disclosed to them that they would have17



to put up a bond in an amount found by the court to cover18



future attorney’s fees and costs?19



A Yes, most of the clients that I have who have20



confrontations with the police in which they believe that21



there has been some violation of their rights, are people who22



do not have the financial resources to pursue it if they had23



to pay for the other side’s attorney’s fees or for that24



matter if they had to pay me by the hour.25
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Q And what’s been the impact on them in terms of1



their decision as to whether to seek justice in our courts?2



A They finally just shake their heads and say there3



is no justice and they just walk away.4



MR. ANDERSON:  I have nothing further.  5



Thank you, Your Honor.  6



CROSS EXAMINATION 7



BY MS. SLARK:8



Q You stopped working for Salt Lake City in 1998,9



right?10



A I believe that’s right.11



Q That’s what it said in your declaration, so...12



A I’m sure I was telling the truth then, yes.13



Q So that’s about 12 years ago?14



A Yes, it’s been a while.  It’s been longer than that15



I think.  It’s been about 17, 18 years.16



Q Okay.  And you just testified that you represented17



clients in 1983 actions and tort claims, right?18



A I do.19



Q And you represent those clients on a contingency20



fee basis?21



A I do.22



Q So you were just testifying it’s impossible to23



consider or calculate the number of hours that you’re going24



to spend on a case -25
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A Yes. 1



Q - when you take it.2



A Yes. 3



Q You also testified that the only way you could make4



a living is by taking a look at a case and seeing how much5



and time and money you’re going to have to put into the case,6



whether you’re going to prevail at the end of the day, right?7



A Yes.8



Q So you’re looking at the amount of damages at9



issue, the amount of time you’re going to be able to put -10



your going to be able to - need to put in and whether you’re11



likely to prevail at the end of the day, right?12



A Yes, ma’am.13



Q So that analysis is you looking at how much time14



you’re going to spend on a case, isn’t it?15



A Well, I wish it were that simple.  That is an16



element certainly.17



Q Okay.  You also said it was impossible - you were18



just talking with Mr. Anderson, you’re concluding that it was19



impossible to segment out the federal and the state law20



claims?21



A Yes.  Well - 22



Q But then you described for me that there’s23



different federal laws that apply to the federal claims and24



there’s different laws that apply to the state claims.  25
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A Well - 1



Q Does that make it very easy to segment them out?2



A Actually I think that might have mischaracterized3



either what I said or maybe I didn’t say what it is that I4



understood what the response to be.  The question that I5



understood was will you be able to parse out the amount of6



time that you are spending on developing evidence in a state7



law claim from developing evidence in a federal claim where8



you have those two claims that are brought in the same9



lawsuit.10



Q Have you had a chance to look at the Amended Notice11



of Claim in this case?12



A I have.13



Q And so you’re aware that Mr. Kendall anticipates14



bringing three negligence claims against the police officers15



that had searched the home, right?16



A Well, in a general sense.  I must say I haven’t17



memorized it.  18



Q Okay.19



A But yes, I understand that he’s bringing some20



negligence claims.21



Q And your practice area is, includes 1983 actions,22



right?23



A It does.24



Q Against police officers?25
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A Yes. Well, and other governmental officers.1



Q Can you explain to me why the negligence claim that2



searching for failing to find the boy or whatever the -3



however you want to characterize the claims, not barred by4



the Governmental Immunity Act of Utah?5



MR. ANDERSON:  Your Honor - 6



THE WITNESS:  You want me to give you - 7



MR. ANDERSON:  - legal conclusion.  That’s really8



for the Court.9



MS. SLARK:  That’s not a legal conclusion, Your10



Honor.  It goes into the analysis of how much hours and what11



he anticipates doing in this case and why you’ve come to the12



conclusion you had. 13



MR. ANDERSON:  Your Honor?14



MS. SLARK:  We’ve got testimony - 15



THE COURT:  Let her finish. 16



MS. SLARK: We’ve got testimony here saying it’s17



absolutely impossible to predict the hours.  Opposition is18



completely opposite.  We looked at this, the state law claims19



all appear to be, just by reading the statute, barred by the20



Government Immunity Act.  I think it’s a very valid question21



to ask this attorney who has just sat here and said that he’s22



an experienced 1983 attorney.  Surely a very minimal analysis23



of the claims when he was looking at the impossibility of24



determining this case is are these claims going to be25
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disposed of in an easy, dispositive motion?  1



MR. ANDERSON:  Your Honor, I’ll argue that.  At the2



end of all this we’re prepared to argue the Governmental3



Immunity Act.  She’s got it flat - 4



THE COURT:  We’re not arguing.  5



MR. ANDERSON:  - she’s got it wrong.6



THE COURT:  I’m going to overrule the objection and7



let him go. 8



THE WITNESS:  Well, I guess the first answer to9



that is I’m unfamiliar enough with the actual Notice of Claim10



that I could sit down right now, make an analysis of those11



claims as they’ve been set forth with a comparison sort of on12



the spot with regard to the Governmental Immunity Act.13



Q (BY MS. SLARK) That’s fine. So basically that14



didn’t go into your analysis of - considering the15



Governmental Immunity Act and whether these claims are valid16



is not part of your analysis of it being impossible to17



predict how much time will be spent on this case?18



A Oh no, that’s not true at all.  No.  What I said19



is, I have not undertaken an analysis of how many hours that20



it would take for him to pursue the claims that he has set21



forth with regard to his Amended Notice of Claim under the22



Governmental Immunity Act.  I was not asked to do that.  But23



if I were, I simply could not still come up with an amount of24



time because there are too many variables.25
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Q But you can’t tell me why it’s not precluded by the1



provision that’s highlighted there?2



A I don’t make up cases on the spot, counsel, and I’m3



sure neither do you at the City Attorney’s Office.4



Q I’m just asking, you can’t tell me why that’s not5



precluded?6



A No, the Judge is going to tell us whether it’s7



precluded or not.8



MS. SLARK:  I think that’s all.  9



THE COURT:  Okay.  Anything else?10



MR. ANDERSON:  No.  I’m good.  Thank you very much.11



THE COURT:  Thank you, sir.12



MR. ANDERSON:  Thank you, Mr. Edwards.  13



Call Robert Sykes.14



THE WITNESS:  Do you want this back?  15



THE COURT:  Is he going to tell me the same thing,16



Mr. Anderson?17



MR. ANDERSON:  We’re going to address some of the18



same issues, yes.19



THE COURT:  I think he’s filed an affidavit, did he20



not?21



MR. ANDERSON:  He did.  Didn’t cover the whole22



ground.23



THE COURT:  Can he tell me in 20 words or less?24



MR. ANDERSON:  No.  25
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MR. ?:  I can, I’ll give it a shot.1



THE COURT: You’ll be sworn in over here, Mr. Sykes.2



ROBERT SYKES3



having been first duly sworn, testified4



upon his oath as follows:   5



DIRECT EXAMINATION 6



BY MR. ANDERSON:7



Q Will you state your name for the record please?8



A Robert Sykes.9



Q What’s your occupation?10



A Attorney.11



Q And what do you do primarily as an attorney?12



A Primarily I do personal injury work but I have a13



strong practice in civil rights.14



Q Representing plaintiffs?15



A Plaintiffs only.16



Q And have you represented plaintiffs in police17



actions?18



A Yes.19



Q With regard to police actions?20



A Yes. 21



Q And have you had occasion to present to courts22



applications for attorney’s fees?23



A Yes.24



Q Under federal law?25



00734











112



A Yes. 1



Q Any under state law?2



A No.3



Q All right.  4



A Most of those are settled.5



Q And, in fact, you recently had a verdict of $25,0006



but are asking for how much in attorney’s fees in the case?7



A I had a verdict for $15,000 and I have a fee8



application for $483,000 set to be argued next month.9



Q And did you take that case only because of the10



amount of the damages?11



A No, no. I took it because I was offended that the12



Highway Patrol would pull over three African Americans on the13



side of the road and abuse them for two hours for no reason. 14



That’s why I took it.15



MS. SLARK:  We’re kind running short of time.  Can16



we move to the -17



THE COURT:  I know why we’re here.  18



MR. ANDERSON:  Are we limited in terms of the time? 19



I know we estimated four hours but I think if we could have a20



little give that would be appreciated.21



THE COURT:  We’ll be okay, don’t worry.  22



MR. ANDERSON:  Thank you.  23



Q (BY MR. ANDERSON)  So there are times that you or24



other attorneys you know will take cases where it’s not all25



00735











113



about the money?1



A Oh yeah.  That’s common.2



Q And you know about the Bond Statute - 3



A Yes. 4



Q - that we’re addressing here today?  5



A I have it right here.6



Q And you only recently learned that there was such a7



statute in state law.8



A You know, I have never had it come up really.  I9



think some of the prosecutors aren’t aware or the defense10



attorneys aren’t aware of it but I haven’t had it come up11



very often.12



Q All right.  You stated in the affidavit you - 13



THE COURT:  Wait a minute.  You’re filing cases in14



federal court, right?15



THE WITNESS:  Well, I have state claims also16



frequently.17



THE COURT:  (Inaudible) claims in federal actions.18



THE WITNESS:  And I file many of them in state19



court and they get removed.  So I have both.20



THE COURT:  Okay.  21



Q (BY MR. ANDERSON)  Well, on that point, did you22



have state law claims in this recent case involving the23



Highway Patrol?24



A You know I did but they were dismissed, they were25
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dismissed I believe.1



Q Have you had a trial on both state claims and2



federal claims?3



A I’ve never gone to trial on state claims.  They’ve4



always resolved.5



Q All right. And if you - you’ve had cases though6



where you filed both state and federal claims?7



A Yes. 8



Q Do you bill out separately, here’s your state law9



claims, here’s your federal law claims?10



A No, I don’t. I don’t.11



Q If you’re taking a deposition in those cases about12



the underlying facts, is there any way to determine what goes13



to the state and what goes to the federal claims?14



A I think would be an extreme burden and almost15



impossible to do for what I do.16



Q Yes, because some of the factual discovery goes to17



both the claims?18



A It overlaps a great deal, right.19



Q Okay.  And you stated in the affidavit you20



submitted in this case an estimate of what you think the21



attorney’s fees might be in the future and the range that you22



gave was from $100,000 to $750,000 or more.23



A Could easily be.24



Q And why such a range?25
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A It’s impossible when you sit down to begin the case1



to estimate.  You don’t know how hard they’re going to fight. 2



I had a class action, the Hotten case that went for almost 173



years, (inaudible) year, was defense counsel.  The case4



should have settled early on.  They were stubborn.  They put5



their head in the sand, they wouldn’t settle and they ended6



up paying a lot of money.  But you can’t estimate that.  Up7



front you don’t know how hard the other side is going to8



fight and that’s the problem.  And so, you know, if you were9



to ask me, you know, how much should this case cost, you10



know, already I’m sure you have tens of thousands of dollars11



of time into it and I bet they do too and so it’s hard to12



estimate this kind of thing.  You can make a general estimate13



but that’s why I gave you that range, that big range because14



you don’t know how hard they’re going to fight.  It’s one of15



the problems with it.16



Q Would it, would any kind of estimate be based on17



conjection, speculation?18



A Oh, it would be very speculative. It would very19



speculative.20



Q All right and do you know, you looked at the Bond21



Statute, (inaudible) 3104?22



A Yes. 23



Q Do you know of any procedure that’s provided for24



under that statute for ascertaining the amount of bond?25
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A There’s no procedure.1



Q Is there any standard?2



A There’s no standard and I think there’s no case3



law.  When I checked I couldn’t find a case on it.  So, you4



know, it’s just wide open.5



Q And how does one get into a court for a court’s6



determination before you even file the complaint?7



A I don’t know how that would be done except maybe8



the way you’re doing it right now.9



Q Nine months later since we filed - 10



A Yeah, nine months later.11



Q - the complaint.12



A Yeah.  And by the way, most - I have similar13



experiences to Mr. Edwards, I sit down with the clients and I14



tell them what the risks are, you know.  We get a lot of15



offers to judgment.  I tell them what the risks are with an16



offer of judgment.  Ummm, you know, and civil rights very,17



very few, I think I could count on the fingers of one hand,18



how many clients I’ve had that could afford to pay, say19



$5000, you know.  They’re mostly poor, frequently people of20



color.  They don’t have the money to fund the litigation and21



if you were to tell them, hey, you’re at risk, my friend,22



for, you know, tens of thousands of dollars, even $12,000,23



they wouldn’t do it, they’d walk away from their rights. 24



That’s the problem.25
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MR. ANDERSON: Nothing further.  Thank you very much1



Mr. Sykes.  2



THE WITNESS:  You bet. 3



CROSS EXAMINATION 4



BY MS. SLARK:5



Q Mr. Sykes, you represent clients in 1983 actions6



and tort actions, correct?7



A I do.8



Q And you represent them on a contingency fee basis?9



A Generally speaking.10



Q And you were just testifying that you don’t know11



how you go about setting a bond, right?  12



A Well, based on this statute there are no standards.13



Q Well no that wasn’t the question.  You don’t know14



how somebody goes about getting into court to get that bond15



set?16



A Well, I’ve gotten bonds before on various things. 17



I call insurance agents, you know.  I recently had occasion18



to try to get a bond for myself on something and it’s this19



business about 100 percent collateral is true, it’s what - 20



Q Okay.21



A - they want.  So - 22



Q And you practice in federal court, right?23



A Yes, oh yes.24



Q So - 25
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A I’ve tried three cases this year in federal court.1



Q And you’re familiar with Federal Rule, the local2



Rule 67-1?3



A Have to show it to me - 4



Q Deals with - 5



A - but...6



Q Deal with (inaudible) undertakings and bonds to the7



court.  8



A You’d have to show it to me.  I don’t have that one9



right in front of me.10



Q Hang on.11



A Talking about Rule 68, I’ve got that one in front12



of me.13



MR. ANDERSON:  I’ve got it handy here if you want14



it.15



MS. SLARK:  Thank you.  16



THE WITNESS:  Just standard federal.17



Q (BY MS. SLARK)  Federal level. 18



A Uh-huh (affirmative).  67-C?19



Q Yes.  20



A Yeah, I’ve filed these bonds before.21



Q Okay.  22



A Yeah.23



Q So I assume you’ve had a chance to take a look at24



the Amended Notice of Claim in this case before you - 25
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A I’ve got it right here.1



Q - (inaudible) your opinion?2



A Yeah.  I’ve got it right here.3



Q Your opinion of this could range from $100,000 to4



$750,000?5



A It could.  6



Q And I assume from your practice area that you are7



familiar with the Governmental Immunity Act of Utah?8



A Yes. 9



Q Can you explain to me why the state law (inaudible)10



negligence claims, trespass claims, can you explain to me why11



those are not barred by the Governmental Immunity Act of12



Utah?13



MR. ANDERSON:  Objection, Your Honor, they’re14



simply not and it’s not for this witness to - 15



THE COURT:  I don’t think he can - 16



MR. ANDERSON:  - argue the matter.17



THE COURT:  - answer the question right on the18



sport anyway.19



THE WITNESS:  I can.20



THE COURT:  Can you?21



THE WITNESS:  Sure.  22



THE COURT:  Okay, go ahead.  23



MS. SLARK:  Go ahead.24



THE WITNESS:  Some of them probably are barred.25
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MS. SLARK:  Probably are barred?1



THE WITNESS:  Sure.  I mean, it’s a pretty robust2



statute, you know.  But that’s not the essence of this claim,3



believe me.  This is constitutional in nature.  4



MS. SLARK:  Okay.  I don’t think I need any more.5



That’s all.6



THE WITNESS:  Okay.  7



THE COURT:  Okay.   8



REDIRECT EXAMINATION 9



BY MR. ANDERSON:10



Q Does the Governmental Immunity Act - and this gets11



to the heart of this issue - does it prevent the plaintiff12



from suing an individual officer for intentionally, wrongful13



conduct?14



A No. 15



Q Thank you.  16



A Absolutely not.17



Q One other question.18



A Yeah.19



Q Have you ever filed - you were asked about the20



federal rule - 21



A Uh-huh (affirmative). 22



Q - the federal rule says that you, that the clerk23



can accept an undertaking or bond in an amount not less than24



$300.  Does it tell you how much the bond is going to be?25
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A No.1



Q So is there any procedure, even under the2



undertaking statute -3



A There’s no procedure - 4



Q - for determination as to how much that’s going to5



be or what the standard should be for figuring out the6



amount?7



A No procedure, no standards.8



Q And have you ever filed an action on behalf of a9



plaintiff where the plaintiff had to file a bond for future10



attorney’s fees and costs under 78B-3-104?11



A Never.12



Q Would you - do you know of any clients that you13



have right now that would even be able to do that or that14



would be willing to do that or undertake the threat of15



attorney’s fees?16



A No.  Able - probably none of them willing - if they17



had the money, probably but none of them have the money to do18



it.  That is an absolute bar in essence to any constitutional19



action for most people, for most people, okay?20



MR. ANDERSON: Thank you. No further questions.  21



THE COURT:  Anything else. 22



MS. SLARK:  Just one followup.23



THE WITNESS:  Sure.  24



///25



00744











122



RE-CROSS EXAMINATION 1



BY MS. SLARK:2



Q So you were just asked about barring claims with3



regard to claims against individual officers for4



intentionally wrongful conduct, remember that?5



A Yeah.6



Q Are you referring to the provision of the7



Governmental Immunity Act that permits claims that if you can8



establish fraud amounts?9



MR. ANDERSON:  That’s not the standard, Your Honor.10



THE WITNESS:  It didn’t come to mind actually,11



so...12



MR. ANDERSON:  I object.  That absolutely13



mischaracterizes the Governmental Immunity Act.14



THE COURT:  Well, he answered the question. 15



Overruled. 16



Q (BY MS. SLARK)  What are you thinking of?17



A Right now?18



Q Yes.19



A I’m thinking this statute is an abomination.20



Q No, I - 21



A That’s what I’m thinking of.22



Q - I meant - (laughter).23



A You asked me, I’m telling you the truth.  That’s24



the truth.25
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Q With (inaudible) Governmental Immunity Act, do you1



believe (inaudible)?2



A From (inaudible) claim?3



Q A claim against an individual officer.4



A You know, every time I get a case that involves -5



and I have to sit down with that statute and look it over.  I6



haven’t looked it over this morning.  If you want to show it7



to me, I’ve lectured on this several times to the bar but I8



tell them, every time you get a case, sit down and look it9



over because there are lots of mind fields in it, okay?  So I10



don’t know exactly which one I would be looking at but it is11



a very robust statute to protect government.12



Okay, now what’s your question with this?13



Q Could you just point to me the provision that14



you’re relying on that you believe that these claims would15



not be barred under the Governmental Immunity Act?16



A That what would not be barred?17



MR. ANDERSON:  Your Honor - 18



MS. SLARK:  The state law claims.19



THE WITNESS:  State law claims?  20



MS. SLARK:  That you just responded to counsel that21



you believe would not be barred.  22



MR. ANDERSON:  This is wholly inappropriate.  We23



could talk to him about his legal opinion on all sorts of24



things in this matter.  He’s not here to testify about the25
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application of the Governmental Immunity Act.1



THE COURT:  Well, we got into it, that’s the2



unfortunate thing.  So we’re going to deal with it.3



MR. ANDERSON:  Well, Mr. Slark got into it and it4



shouldn’t have happened.5



THE COURT:  Shouldn’t have but we’re here.  6



THE WITNESS:  Well, you know, without looking at7



this, if you give me just a minute - well, what’s your8



question specifically?  Give me a specific question so I know9



what I’m looking for here.  10



Q (BY MS. SLARK)  You just testified to Mr. Anderson11



individual claims against the officers for intentional12



misconduct in this case would not be barred and I don’t see13



what provision you’re relying on.14



A Well, individual claims against the officers - if15



Officer Olsen, okay, intentionally enters somebody’s16



(inaudible), okay, without a warrant - 17



Q (inaudible) Fourth Amendment (inaudible).18



A - that is a violation of law, okay?  If he shoots19



someone’s dog, a Weimaraner, they’re friendly, if he shoots20



the dog, you know - 21



Q Okay, let’s focus here - 22



A Yeah.23



THE COURT:  Let’s not get into the merits of the24



case.25
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MS. SLARK:  (Inaudible).1



THE WITNESS:  That officer needed a warrant. 2



Q (BY MS. SLARK)  Let’s take for example the three3



claims against police officer (inaudible).4



A I’m sorry, say that again.  Your accent is a little5



hard for me to hear.6



Q I apologize.  So we have in the Amended Notice of7



Claim, there are three claims, there are claims against three8



different officers - 9



A Right.10



Q - negligently searching the home for the missing11



child.  So 201-4(b).12



A Okay, now what page are you on here?13



Q Of the statute I just provided you.14



A 201-4(b) okay.  15



Q 201, subsection 4.16



A Okay.  17



Q Subsection B.18



A Uh-huh (affirmative). 19



Q That includes negligence claims for violation of20



civil rights.  21



MR. ANDERSON: No, only as against the entity, Your22



Honor.  Could we please argue this?  23



THE COURT:  We’re not going to argue -24



MR. ANDERSON: - not through this witness?25
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THE COURT:  -  we’re just about finished.  1



MS. SLARK:  I’m just trying to get a basis for the2



contention that our belief that these claims will be disposed3



of on dispositive motion is completely ridiculous and I’m not4



getting into that.  5



THE WITNESS:  Well look, here’s the thing.  4(b),6



they have an immunity for a violation of civil rights.  That7



is illegal, you know.  It’s illegal.8



MS. SLARK:  (Inaudible).  I think we’re done.9



THE COURT:  I think we are too.  You can step down.10



THE WITNESS:  Thanks, Judge.  11



Don’t you have any rebuttal.  I like it up here.  12



THE COURT:  I actually do (inaudible) (laughter).  13



MR. ANDERSON:  Just one question. 14



THE COURT:  One question.  If you ask more than one15



(inaudible).  16



MR. ANDERSON:  That’s right.  17



FURTHER REDIRECT EXAMINATION 18



BY MR. ANDERSON:19



Q Under 63(g) 7-203-6 it says that a plaintiff may20



not bring or pursue any civil action or proceeding based upon21



the same subject matter against the employer, the state of22



the employee’s act or omission gave rise to the claim unless23



the employee acted or failed to act through fraud or willful24



misconduct.  So doesn’t that open the door then to suing the25
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individuals for willful misconduct?1



A From the facts that I know, there was very willful2



misconduct.  That officer entered that yard knowing he had no3



right to do it.  That’s willful misconduct. 4



MR. ANDERSON:  Thank you, made the point.  5



THE COURT:  That’s debatable at some future date.  6



THE WITNESS:  Thanks, Judge.  I’m not biased by the7



way.  8



THE COURT:  I know you’re not. 9



MR. ANDERSON:  Your Honor, I don’t really want to10



call Mr. Kittrell because I don’t think it’s appropriate that11



he testify.  But if you’re going to consider his affidavit, I12



do want the opportunity to cross examine him.13



MS. SLARK:  Why don’t you let me call him and then14



you can cross examine. 15



THE COURT:  We’re going to take a 10-minute break16



and you wanted four hours, you’ll get the four hours.  17



MR. ANDERSON:  I wanted it somewhere around four18



hours.  19



THE COURT:  You got four hours. 20



We’ll be in recess for about 10 minutes.21



(Whereupon a recess was taken)  22



THE COURT:  You ready to go?23



MS. SLARK:  Yep.24



THE COURT:  Have you finished?25
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MR. ANDERSON:  I am Your Honor, thank you.  Well,1



still have argument.  Thank you.  2



THE COURT:  Okay.  Is it Slark?  3



MS. SLARK:  It is.  4



THE COURT:  I think I said Slack.5



MS. SLARK:  That’s fine.  6



THE COURT:  I don’t know why I looked at it and saw7



Slack instead of Slark (inaudible).  I like to get people’s8



names right.9



MS. SLARK:  I feel like someone just misspelled it10



years ago and that’s what it was. It’s not - slightly11



uncommon.12



THE COURT:  Go ahead.  13



MS. SLARK:  We’re going to call Mr. Kittrell.  14



MARK KITTRELL15



having been first duly sworn, testified16



upon his oath as follows:   17



 DIRECT EXAMINATION 18



BY MS. SLARK:19



Q Can you just state your name for the record?20



A Mark Kittrell.21



Q And where are you currently employed?22



A Salt Lake City Corporation, City Attorney’s Office.23



Q And can you just give us a description of your24



title and your general area of responsibility?25
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A Sure, I’m listed as Senior City Attorney.  I serve1



as counsel to the police department as well as the library2



board involved in matters in litigation as well as3



transactional matters.4



Q How long have you worked for the City?5



A One year and three months.6



Q And how long have you practiced as an attorney in7



Salt Lake?8



A Approximately 12 years.9



Q Can you just give us a brief overview of your 12-10



year career?11



A Sure. From ‘03 to ‘04, I clerked at the Utah Court12



of Appeals in the chambers of Judge Davis.  From ‘04 to ‘07 I13



was a misdemeanor and felony trial attorney at Salt Lake14



Legal Defender Association.  From ‘07 to last year, ‘14, I15



was an associate and shareholder at Fabian and Clendenin,16



practicing complex litigation, white collar criminal defense17



as well as representing indigent defendants in state and18



federal court.19



Q So during this 12-year career as an attorney have20



you been called on to estimate the amount of time that you’re21



likely to spend or likely to incur in a matter?22



A Yes, it’s a matter of course.23



Q Can you just provide us some examples?24



A Certainly.  Ummm, in federal court you might have25
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the CJA contract which is the Criminal Justice Act contract. 1



Oftentimes when you’re appointed to represent indigent2



defendants you have to create case budgets from the outset of3



representations.  So the court asks you to submit a budget4



for the case which covers your attorney time, assistant time,5



as well as any fees incurred, investigators you might need6



and you estimate the number of hours required to deal with7



the legal issues involved, is one example.  Other examples in8



private cases, clients with small and large matters would9



want some level of certainty about what their fees might be10



and you certainly didn’t want to anger them by over or under11



estimating them.  So you would do your best to estimate the12



type of work to be involved. You look at the legal issues,13



the factual issues and go from there.14



Q So with that in mind have you had a chance to15



review the state law claims in this case and determine,16



provide an estimate of the amount of hours, consequently the17



fees that would be incurred in handling those claims?18



A I have.19



Q And how did you go and how do you go about doing20



that?21



A Sure.  We looked at the Amended Notice of Claim22



which we take to be the type of claims that Mr. Kendall may23



file against the city and - 24



Q And actually for ease in this have you still got25
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the black binder up there?1



A Do not.  I’ve got a copy of an Amended Notice of2



Claim on the counsel table there.  3



Q Actually (inaudible).  4



A Thank you.  5



Q Just referring to Plaintiff’s Exhibit No. 2 which6



is the Amended Notice of Claim in this case.  Can you just7



provide us a general description of the state law claims that8



are at issue in this case?9



A Sure.  We’re looking at state law claims to be10



filed against five law enforcement officers at Salt Lake City11



Police Department.  The first involves Officer Brett Olsen12



and the state law claims involved that we can identify from13



this involve claims for negligence, intentional infliction of14



emotional distress, trespass to land, trespass to chattels15



and conversion.  16



With Lieutenant Brian Pervis there appears to be a17



claim that they will file for negligence in ordering an18



unconstitutional search of a backyard, and for Officers19



Everett, Edmundson, and Pregman, there appear to be claims20



related to negligence in the manner in which they conducted21



the search for the missing child.22



Q Are there also state constitutional claims?23



A They appear to be, yes.24



Q And what are those?25
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A They seem to be duplicative of Fourth and Fifth1



Amendment claims.2



Q Okay.  3



MR. ANDERSON:  Your Honor, if I may?  I don’t want4



to interrupt the flow here but I think I made it clear, but I5



just want it on the record and I’d like the Court to6



reconsider the appropriateness of Mr. Kittrell testifying in7



this matter.  He’s been listed as co-counsel for the8



defendants, absolutely inappropriate to appear here also as a9



witness.10



THE COURT:  Okay.  11



MS. SLARK:  May I proceed?12



THE COURT:  I’m not going to rule - 13



MR. ANDERSON:  I thought you said okay.  Thank you. 14



THE COURT:  I understand your position.  I will15



certainly address it at some future time but I’ve already16



seen the affidavit, things aren’t going to change, I don’t17



think.  So I don’t see any harm.  I’ll let him testify and18



he’ll suffer the consequences if I decide he should be off19



the case.20



Q (BY MS. SLARK)  So based on this analysis of the21



claims did you come up with an estimate of how long it would22



take to handle these claims?23



A Yes. 24



Q And what was that estimate?25
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A We estimate approximately 100 to 120 hours which is1



about two and a half to three weeks work of, or two and a2



half to three weeks of attorney time on the matter.3



Q And what is the - just very generally, what is the4



work you’re anticipating that we will do with regard to these5



state law claims? 6



A I imagine we would examine, examine claims and7



(inaudible) them.  If they appear to be the same as Amended8



Notice of Claim, file responsive pleading, conduct minimal9



amount of research and file dispositive motion.10



Q Okay.  So with this figure of the 100, 120 hours,11



how did you arrive at this bond amount that we’ve been12



talking about, the $12,000?13



A Ummm, we have an internal officer rate for attorney14



time of $123.62 and I multiplied that by the number of hours15



required which gets us right around $12,000.16



Q And how is that rate calculated?17



A It’s my understanding that that rate is calculated18



by looking at the average of the attorney compensation. 19



There about, I think they look at 15, approximately 15 full-20



time employees to calculate that rate and you divide that by21



a number of hours you expect attorneys to work in that office22



and then you add in overhead type expenses like, you know, 23



law library facilities, CLE, things like that.24



Q Did we just make up this formula or does this come25
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from somewhere?1



A It comes from somewhere.2



Q Were does it come from?3



A Well, it comes from looking at the compensation4



that, you know, the formula I guess I’m looking at and that5



follows the decision in Soft Solutions v. Brigham Young6



University where the court allowed in-house counsel to use a7



cost plus method which we’ve used to determine a rate.8



Q You’ve got a white binder up here? I’m going to ask9



you to turn to Exhibit A-1 in that white binder.10



A I’m there.11



Q I’ll just give the Judge a moment to get there. 12



And can you just tell us what the fees are?13



A These are bills from Winder & Counsel to Mr.14



Kendall. 15



Q And how did we receive those?16



A These were provided to us in the course of17



discovery.18



Q And so as I look through those bills, probably19



several pages in, I can see highlighting on these bills.  Can20



you tell me what the highlighting is about? 21



A So I’m looking at dates 19, that’s where I first22



see highlighting and it appears to carry forward through. 23



The highlighting appears to relate to work related to the24



bond statute challenge by Mr. Kendall and his attorney.25
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Q And were those highlights performed by people in1



our office?2



A They were, they were.3



Q And have you had a chance to review those4



highlights?5



A I have.6



Q And in your opinion do those highlights,7



highlighted entries appear to relate to this constitutional8



challenge to the statutes as opposed to the underlying9



(inaudible)?10



A They do.11



MS. SLARK:  And we’ll just offer that as Exhibit 12



A-1.13



MR. ANDERSON:  No objection.  14



THE COURT:  A-1 is received.15



(Defendant’s Exhibit A-1 is received)16



Q (BY MS. SLARK) And having done that did you have a17



chance to calculate the total amount of hours Mr. Kendall’s18



attorneys state that they spent challenging the19



constitutionality of these statutes?20



A We did.21



Q And what was that amount?22



A If my memory serves me correctly, it’s 442.5523



hours.  24



Q And I notice going through these highlights that25
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some of these highlights have got partial descriptions and by1



that I mean two lines are highlighted relating to a2



constitutional work and two of them are not.  What did you do3



in those circumstances?4



A We didn’t factor those into our calculation of the5



attorney time because we didn’t feel that we could fairly6



parse that out.  So we simply left those hours out of the7



calculation, hours and fees out of the calculation.8



Q Okay.  So we’ve got this hour that says figure of9



442.44 hours of time excluding any partial time, did you10



calculate the total attorney’s fees that that amounted to?11



A We did.12



Q And what was that?13



A If I remember correctly, $21,064.14



Q Okay.  Have you visited the Go Fund Me page?15



A I have.16



Q And will you just turn to Exhibit B in the binder17



in front of you there?  18



A I’m there.19



Q And does that, is that an accurate - I guess we20



don’t need that, I mean it’s already in evidence, but is that21



an accurate representation of the website?22



A Yes. 23



Q And does that - does that page say anything about24



what the funds are going to be used for?25
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A It does.  Ummm, if you flip back in these pages to1



the very last page of this exhibit, near the bottom, it2



appears to be the statement from Mr. Kendall about the3



purpose behind the page.  The last paragraph of that 4-4



paragraph statement on that last page says all donations will5



be used to fight the Salt Lake City Police Department in a6



court of law.7



Q And obviously on this exhibit that’s on the very8



last page.  If I went to the website to donate, where would I9



see that statement?10



A It’s my understanding you’d see it right when you11



open the page.  I believe here might be an image of Mr.12



Kendall’s dog, Geist, perhaps, I think it’s the latest update13



and then maybe right below that.14



Q And is that memory from you having visited that15



website?16



A That’s my memory.17



Q Are there any notes on this website about the bond18



requirements?19



A There are, it’s in one of the updates.  If you -20



it’s update number 34 which on this exhibit is page 1, 2, 3,21



4.22



Q And what does it say about the bond requirement?23



A Ummm, it inaccurately states the bond requirement. 24



It says to bring a lawsuit against an officer I have to pay25
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for a bond to cover any expense he may incur.  How is anyone1



suppose to afford that?  This is getting extremely expensive,2



I haven’t made it to court yet.  If you have the means,3



please donate to help me continue my fight against the wrongs4



Salt Lake City Police Department has committed.  I cannot do5



this alone.6



Q And does it say when that was posted?7



A It just says eight months ago.8



Q And what would that be based on the print date of9



that?10



A Printed in 9-8-2015, that would put us right around11



January, eight months ago.12



Q And you filed a declaration in this case, right?13



A I did.14



Q And have you had the opportunity to review that15



declaration since filing it?16



A I have.17



Q And is there anything you would change in that18



declaration?19



A I would strike Paragraph 12.  Paragraph 12 is20



strictly a legal conclusion.  Other than that, no.  21



MS. SLARK:  I don’t have any further questions.  22



CROSS EXAMINATION 23



BY MR. ANDERSON:24



Q Mr. Kittrell, is - you were endeavoring to keep the25
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amount projected and fees and costs to a very low figure to1



escape the constitutional ramifications raised in this2



matter; isn’t that true?3



A No. 4



Q Can you explain - do you have any reason why you as5



co-counsel in this matter - and let me just establish this6



for now, on the last pleading filed in this action you’re7



still shown as co-counsel in this case, correct?8



A Sure, I think my name is in the caption, yes.9



Q Did you ever introduce an affidavit in a case10



before where you were co-counsel on a matter that was in11



dispute?12



A We’ve submitted - in private practice, submitted13



attorney’s fees affidavits, yes.14



Q After the fact.15



A Well, the matter was still in dispute about what16



the attorney’s fees were, yes.17



Q Right, after the work was done, not - 18



A Correct. 19



Q - giving an opinion as to what they’re going to be20



in the future?21



A Not at the outset of the case, but after a case has22



completed, yes.23



Q So this is the first time you’ve ever done that?24



A Yes. 25
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Q All right. And are you ware that your office has1



claimed upwards of $275 an hour for work in other cases?2



A I’ve seen a copy of the exhibit you provided us3



regarding that letter I think you’re referring to.4



Q I show you what’s been marked as Exhibit P-24 for5



identification.  6



A Okay.7



Q Do you know what that is?8



A It appears to be a letter from the City Attorney’s9



Office.10



Q And is it a letter from the City Attorney’s Office?11



A I have no reason to doubt that it’s a letter from12



the City Attorney’s Office, no.13



Q You talked to Ms. Slark about it?14



A Yes. 15



MR. ANDERSON:  And Your Honor, I could call Ms.16



Slark but if I could just get a stipulation that this is17



authentic and -18



MS. SLARK:  Yes, we stipulated to it.  19



THE COURT:  What is it?  20



MR. ANDERSON:  I’d offer Exhibit P-24.21



THE COURT:  P-24 is received. 22



(Plaintiff’s Exhibit 24 is received)23



Q (BY MR. ANDERSON)  So, I (inaudible) sound polite24



but do you just always manipulate the hourly fee in the City25
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Attorney’s Office depending on what the context is and what1



the case is?  You try to keep it low in this case and raise2



it high in another case where you’re asserting fees?3



A So is the question do I manipulate fees?4



Q Yeah, is that the practice of the City Attorney’s5



Office?6



A To my knowledge, no.7



Q Why - you see in Exhibit 24 - 8



A Can I see the exhibit?9



Q Sorry.  10



A Thank you.  11



Q City Attorneys in that office - in that case trying12



to get fees out of somebody rather than prevent somebody from13



asserting their constitutional rights, claim $275 an hour and14



a total of nearly $80,000 in a failed attempt to condemn one15



billboard where there hadn’t even been a trial.  Are you16



aware of that?17



A So I’m actually not aware of the specifics of this18



particular matter, especially in light of it being blacked19



out.  I’ve not discussed that with Ms. Slark.  I’m aware of20



the paragraph you’re referring to of $275 an hour being a21



prevailing market rate for a condemnation attorney and it22



appears to be something that might be sent as a demand23



letter.  So I don’t know the context of the case, Mr.24



Anderson, but as for the record, and it speaks for itself - 25
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Q It does speak for itself, doesn’t it?1



A Certainly. 2



Q And in this case you’re saying $123.62 ‘cause3



that’s basically your costs?4



A That is the rate that should be used for attorney’s5



fees in the office.6



Q Has the City Attorney’s Office ever made claim for7



attorney’s fees in a case, at the end of a case?8



A Yes, they have.9



Q And at what rate?10



A I believe it’s been used recently since we11



developed the rate of $123.62 and it might have been this12



past year or the year before, that’s been claimed.  13



Q Okay, so there’s it’s not the prevailing rate for14



civil rates attorney’s, it’s just your - 15



A That is the in-house counsel rate used pursuant to16



Soft Solutions v. Brigham Young University.17



Q So that was before or after December 16, 2014 when18



your same office was claiming $275 an hour?19



A That should have been before, yes.20



Q All right.  So you figure 100 to 120 hours?21



A On the state law claims, yes.22



Q And how do you ferret out time on state law claims23



versus federal claims?24



A Well, it’s lot like if you’ve done an insurance25
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thing or CJ billing like I’ve done where you have to account1



for every discreet task you do, research x, y, z; .2.  That’s2



how I anticipate doing that.  3



Q So you anticipate - how do you anticipate if4



there’s a deposition of Officer Olsen to find out what he was5



doing without a warrant and without any reason to believe6



there was a connection between Sean Kendall’s home or yard7



and the supposedly missing child, how do you divide that time8



up in that deposition between the federal claims and the9



state claims?10



A It’s a good question.  I think that if it’s clear - 11



Q Thank you.  12



A No, it is, it’s a great question.  I think if it’s13



clear - and this is my opinion - but if it’s clear that it’s14



related strictly to a negligence issue, I think you can15



account for that time.  But I think if it’s going to be16



blending fact discovery, I think that just might enure to the17



benefit of Mr. Kendall and we wouldn’t count that as going18



against the state law claims because we’d have to deal with19



the federal and state constitutional issues any way.  20



Q So you’re saying now you - if there’s that kind of21



overlap you will not assert that as attorney’s fees?22



A On the state law issues, that’s how I would imagine23



doing it.  On this particular matter, on the state law24



claims, we think 100, 120 because the Governmental Immunity25
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Act will likely bar these potential state law claims that are1



asserted in the Amended Notice of claim.  2



Q So this whole thing is based on -3



A Pre-discovery.4



Q - your reading of the Governmental Immunity Act?5



A I would say our reading, yeah, the City Attorney’s6



Office reading of the Governmental Immunity Act.7



Q Which includes the analysis that you have to show8



fraud or malice rather than fraud or willful misconduct?9



A Fraud or willful misconduct is what the statute10



requires.  That’s what the statute requires.  Typically11



they’re barred unless they come in under fraud or willful12



misconduct.13



Q Right.  So if we’re able to show a willful14



misconduct, you’re not going to get rid of it on dispositive15



motion, are you?16



A I guess your analysis on that would be right.  If17



we could not prevail on the willful misconduct it would18



survive dispositive motion.19



Q Did you take that into account in your estimate?20



A No. 21



Q Okay.  So you anticipate filing a motion to dismiss22



rather than answer the complaint?23



A We might file a responsive pleading.  I think24



that’s to be determined once we actually receive the25
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complaint.1



Q How did you come up with your estimate if you don’t2



know what you’re going to do?3



A I think I just informed the Court about that.  We4



would analyze the, what we believe to be the claims asserted5



in the Amended Notice of Claim.  Once we receive the claim,6



then we’ll look at it and see what happens.7



Q So it may a whole different ball game once you8



receive the complaint.9



A If you’re telling me you’re going to file something10



totally different than your Amended Notice of Claim, then it11



probably would be.  But if it’s going to be the same, then12



probably not.13



Q It’s going to be the same.14



A Then it’s probably not going to be any different15



then.16



Q So you going to file an answer?17



A I’ll confer with trial counsel on that to determine18



if that’s the appropriate course.  We might.  And as you know19



Mr. Anderson, answers aren’t typically that involved.20



Q I don’t know that.  How about a motion to dismiss? 21



Anticipate filing a motion to dismiss?22



A We’ll likely explore the dispositive motions to be23



filed and - 24



Q See, you don’t any of this before you come up with- 25
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A I’m just not trying to tell you our legal strategy.1



Q Let me get the question out for the record.2



THE COURT:  Let’s not argue.  Let’s - ask a3



question, get an answer.4



MR. ANDERSON:  That’s my question.5



Q (BY MR. ANDERSON)  You don’t know what you’re going6



to be doing in order to come up with any kind of potentially7



accurate estimate of costs and attorney’s fees, are you?8



A Without providing our roadmap to the way we’re9



going to defend the matter, I’ll inform you that we’ll file10



likely responsive pleadings, conduct research and file11



dispositive motions.  As to the strategy employed, I’d rather12



than reveal strategy right now in court.13



Q You know what, you’ve already opened the door to14



that.15



And Your Honor, I suggest that this is one of the16



dangers of an attorney coming on - 17



THE COURT:  No, we’re not -18



MR. ANDERSON:  - to testify.  19



THE COURT:  We’re here, we’re here to talk to him20



about his affidavit.  21



MR. ANDERSON:  Right.22



THE COURT:  We’re not here for you to tell me what23



you think should or should not be going on.  You’re asking24



the question, he’s answering the question, but we’re not25
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going to have any narration here.1



MR. ANDERSON:  No, I - 2



THE COURT:  You just ask a question of him, you get3



an answer and let’s get this over with.4



MR. ANDERSON:  Right.  Okay.  5



Q (BY MR. ANDERSON)  Tell me your roadmap.  What is6



your plan in this lawsuit?7



THE COURT:  He doesn’t need to tell you his8



roadmap.  He answered your question.  Now ask another one.9



Q (BY MR. ANDERSON)  How do you come up with an10



estimate without having a roadmap?11



A That roadmap is developed internally, Mr. Anderson,12



I’m sure you do the very same thing when you represent your13



clients.14



Q I do but I don’t come out as a witness then to15



testify about what my estimate - (inaudible) question.16



THE COURT:  Mr. Anderson, you’re arguing with him. 17



That’s not the point here.  You’ve already made your, you’ve18



already made your point about the fact that you think it’s19



improper for him to do what he’s doing.  I’m going to take20



that into consideration.  But we’re not going to make21



comments about it every time you turn around.22



MR. ANDERSON:  All right.  I’m just suggesting,23



Your Honor, that it can’t be a one-way street.  He can’t come24



up with an estimate - 25



00770











148



THE COURT:  No, no, no, no.  No, you’re not there1



to make comments.  You’re there to ask a question.  If you’ve2



got a question, put it to him.3



Q (BY MR. ANDERSON)  Okay.  How did you determine the4



estimate?  Tell us everything that you anticipate will be5



done, how many hours and much the attorney’s fees are6



attributable to what you anticipate doing.7



A Without getting into what I believe to be work8



product and attorney/client privilege communication, I’ll9



answer the question this way, we looked at what the state law10



claims were in the Amended Notice of Claim.  We looked at the11



statute, the Governmental Immunity Act statute.  We looked to12



determine whether or not we believe these claims asserted,13



the state law claims, would be barred by the Governmental14



Immunity Act.  We determined because they relate to issues15



that are laid out in statute, that they would be barred and16



that’s how we got to where we are and why we think that we17



can dispose of this in 100 to 120 hours.18



MR. ANDERSON:  And Your Honor, I’d ask the Court to19



instruct the witness to describe what he’s saying is work20



product but that is open now to examination given that he’s21



the witness that’s made this estimate.22



THE COURT:  That’s not right.23



MR. ANDERSON:  I’ve got to be able to get to -24



THE COURT:  No you don’t.25
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MR. ANDERSON:  - behind what his estimate is.1



THE COURT:  He told you how he did what he did. 2



You don’t need to go any farther.  End of story.3



MR. ANDERSON:  Well - 4



THE COURT:  You’re not going to get into what5



defenses they may want to raise, whether they’re going to6



file motions or whatever.  They have no operative pleading7



yet.  They have your Notice of Claim. They utilized your8



Notice of Claim to make a determination of what they felt was9



an appropriate amount of time based upon their looking at10



Governmental Immunity Act, which he just told you, and he11



calculated the time, he got his answer.  Let’s move on.12



MR. ANDERSON:  Okay.13



THE COURT:  Now this is not discovery.  You’re14



asking him questions specifically pertaining to the affidavit15



that he filed - 16



MR. ANDERSON:  That’s right.17



THE COURT:  - when you filed the motion.  18



MR. ANDERSON:  And that is the underlying basis for19



his estimate - 20



THE COURT:  You got your information.21



MR. ANDERSON:  No, I don’t.22



THE COURT:  Yes you do.23



MR. ANDERSON:  Your Honor, I don’t - 24



THE COURT:  You may not think you do, but you do.  25
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MR. ANDERSON:  Because he’s hidden behind the1



attorney work product and that’s exactly - 2



THE COURT:  Well, he can sit behind it as long as3



he wants.  He’s given you the basis upon which - upon how he4



calculated the number that he gave in his affidavit.  That’s5



sufficient.  Now, if you have some other questions you’d like6



to ask, feel free to do so.7



Q (BY MR. ANDERSON)  Do you know how your office8



determines when it’s going to claim $123.62 an hour and when9



it’s going to claim $275 an hour?10



A I have no idea how that $275 figure came out.  To11



my knowledge if attorney’s fees are at issue, we should be12



using $123.62 figure.13



Q All right. And in determining your estimate did you14



take into account potential trial and preparation for trial?15



A On the state law claims?16



Q Yes.17



A No. 18



Q So the whole thing is based on your assumption that19



it’s all going to be dismissed under Governmental Immunity20



Act?21



A I think you have - that’s how we looked at the22



case, that we think that the state law claims could be23



disposed of relying on the Governmental Immunity Act.24



Q Even the negligence claims that have been waived25



00773











151



under the Governmental Immunity Act?1



A We would differ with your interpretation of how the2



negligence claims affect, are affected by the Governmental3



Immunity Act.4



Q And did you take into account the discovery that’s5



going to be required to be done?6



A We factored in from beginning to end up to7



dispositive motion, how this matter would be handled.8



Q And did you write all that on a piece of paper to9



figure out how many hours - 10



A Most of it was discussed - 11



Q - (inaudible)?12



A I mean, if anything, it might have been a back of13



napkin type of calculation done, but no formal notes. 14



Everything that was - anything that was discussed was15



ultimately put into my declaration before this Court.16



Q And it’s true, is it not, that your office hasn’t17



kept track of the time or what the attorney’s fees would be18



in this action, the declaratory - 19



A In the declaratory action?  No, we actually thought20



this matter might resolve when we initially had this matter21



come up to our attention.  But - 22



Q From then up until now you haven’t kept track of23



any of the time?24



A Moving forward, when we receive the claim, we will25
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certainly keep hours - 1



Q No, I’m asking you - 2



A - no, on this, no3



Q - from then until now? 4



A Then until now, no.5



MR. ANDERSON: Thank you.6



I have nothing further, Your Honor.  7



REDIRECT EXAMINATION 8



BY MS. SLARK:9



Q I think there just might have been a slight amount10



of confusion on that question from Mr. Anderson.  He asked11



you if you’d been keeping track of your hours in this12



constitutional challenge case and have we been keeping track13



of hours in this constitutional challenge case?14



A No.15



Q Why?16



A We thought the matter would resolve.  If it becomes17



an issue we could certainly go back and provide a reasonable18



estimate, looking at the work product and the research done. 19



Certainly courts have been able to determine whether or not20



that’s reasonable.21



Q Is there a difference between the constitutional22



action and the underlying action?23



A In my mind, yes, absolutely.24



Q And will we keep our hours if we need to when the25
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underlying action actually gets filed, will we keep our hours1



in that?2



A Yes, we’ve already discussed how we would do that.3



MS. SLARK: I don’t think I have anything else. 4



THE COURT:  Okay.  5



MR. ANDERSON:  Just one quick one.6



RE-CROSS EXAMINATION 7



BY MR. ANDERSON:8



Q Have you done that on other cases for the9



particular cases, kept track of your hours since you’ve been10



in the City Attorney’s Office?11



A City Attorney’s Office?12



Q Yes.13



A No, I have not.14



MR. ANDERSON:  Nothing further, Your Honor.  15



MS. SLARK:  One more question. 16



FURTHER REDIRECT EXAMINATION 17



BY MS. SLARK:18



Q How long have you been at the City Attorney’s19



Office?20



A One year, two months.21



MR. ANDERSON:  Asked and answered.  22



THE COURT:  I heard him tell me that.  23



You finished?24



MS. SLARK:  Yes.25
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THE COURT:  Okay, you may step down, Mr. Kittrell.1



THE WITNESS:  Thank you.  2



THE COURT:  Anybody else?  3



MS. SLARK:  No.4



THE COURT:  Okay, you each of 10 minutes.  I’m5



going to hold you to it.  6



MR. ANDERSON:  Okay, Your Honor, first of all the7



statute, the bond statute that we’ve been discussing does not8



apply here.  That statute is found under Tab 16 of our9



courtesy copies of authorities.  The reason it doesn’t apply10



is that the statute applies only to fees and costs being11



incurred by, quote, “the officer.”  If the officer is not12



going to incur fees and costs, no bond is required.  13



If I may approach the bench, Your Honor - 14



THE COURT:  You may.15



MR. ANDERSON:  - this is the defendant’s responses16



to discovery requests.  In the, on Page 9 of the discovery17



responses, Request No. 1, “Admit that the City has never18



sought reimbursement of costs from police officer defendants19



it has defended.”  City responded that it does not require20



police officers to pay the City Attorney’s Office for legal21



service in those circumstances in which city indemnifies and22



provides legal representation.  Essentially the same response23



to Request No. 3.  And the stipulation of facts in Paragraph24



44 - they’ve been filed with the court - the City stipulated25
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that pursuant to Utah Code 63G-7901, Salt Lake City1



Corporation will defend and indemnify the individual officers2



against any legal claims brought against them arising from3



the search of Mr. Kendall’s backyard and shooting of Mr.4



Kendall’s dog if the officers request defense and5



indemnification, fully cooperate in the defense, and the6



request is timely.  7



So they don’t seek recovery from those officers,8



they don’t charge them anything.  The City provides the9



defense.  The officers do not, they’re not expected to incur10



any fees or costs in defending the action.  That is the clear11



language of the statute.  12



Secondly, Your Honor, the impecuniocity statute and13



that is the second page - no, it’s not - that’s under Tab 50,14



Utah Code Annotated Section 78A-2-302.  All the conditions15



there have been met.  Mr. Kendall has submitted the affidavit16



containing the complete information set forth in that statute17



under subsection 3.  And then in subsection 5 it provides, in18



addition to the financial disclosures, the affidavit shall19



state the following; you’ve got to swear, affirm, duty or20



poverty.  This isn’t a matter of poverty.  The statute is21



rather outrageous on its face but it’s in the context of how22



much they might be faced with having to pay to move forward23



with the action or legal proceeding.  This impecuniocity24



statute applies in this matter.  Sean Kendall cannot afford -25



00778











156



we’ve proven that every which way - cannot afford to proceed1



with this matter under the bond statute and he should be2



found impecunious under Section 78A-2-302.  3



However, that’s not the easy way around this.  The4



City does not escape the serious constitutional issues5



involved here by simple application of the impecuniocity6



statute because only those without substantial wealth have to7



go through this process and combined with the bond statute,8



the standard of, quote, “poverty” within the meaning of the9



impecuniocity statute is significantly altered.  If you’ve10



got $150,000, a $300,000 bond that you’ve got to come up11



with, you would still qualify because you’re not able to meet12



that financial requirement.  13



And Your Honor, I would ask to consider in the real14



world all that Kendall has been forced to do with all the15



delay and attorney’s fees to get to this point today.  And16



it’s solely because of the unbelievable discriminatory nature17



where there are different economic standards, there are18



different economic hurdles to be met and here now nine months19



later since we filed this declaratory judgement action, we’re20



still not able to proceed with the state claims in this case. 21



But regardless of the application in the impecuniocity22



statute, the bond and the undertaking statutes must still be23



stricken as being in violation of the protection, due process24



guarantees under both the Utah and U.S. Constitutions and the25
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Open Courts clause of the Utah Constitution.  1



I would note that the state was made aware of our2



attack on the constitutionality of both of these statutes. 3



Their silence is fairly deafening in this regard.  They’ve4



taken no position on our constitutional attack against the5



bond statute, only as to the undertaking statute.  6



Now, we know that in terms of equal protection,7



Zamora tried to take care of all if it, smooth it all out,8



saying, well, because of the way the old statute read, the9



courts can hold a hearing, take into account the plaintiff’s10



circumstances and come up with some kind of a figure to make11



all this work and not deny them access.  As I pointed out12



earlier, Your Honor, this statute that we’re addressing today13



- and this is clearly a matter of first impression - doesn’t14



provide that flexibility.  There’s no discretion under this15



bond statute.  16



So there are facial classifications that are raised17



here.  First of all, you’ve got victims of law enforcement18



officers as compared to victims of injury committed by19



anybody else.  You’ve got victims who have the financial20



resources and those who don’t.  These are classifications21



that are absolutely, not only inappropriate, they’re illegal22



and unconstitutional and then on the tort feasor side, you23



have the law enforcement officers with special protection24



where nobody else has that same kind of protection.  So the25
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facial classifications, Your Honor, it doesn’t matter whether1



you can afford or not afford to pay the bond, this is a2



matter of equal protection, depravation of equal protection3



and it should be held to be unconstitutional.  There is a4



heightened scrutiny level that applies here when you’re5



talking about equal protection and access to the courts.  The6



Judd case, Judd vs. (inaudible), Utah Supreme Court addressed7



this specifically saying, we employ a heightened scrutiny8



under Article I, Section 24 when reviewing legislation that9



implicates rights under Article I, Section 11, and that is10



access to the courts.  So the statute must be reasonable, it11



must have more than a speculative tendency to further a12



rational, and appropriate legislative objective and, in fact,13



actually substantially further that purpose and be reasonably14



necessary to further legitimate legislative goals without15



discrimination.  And the City has wholly failed, Your Honor,16



in all of this time to demonstrate that the statute has any17



valid legislative purpose in the real world where that it is,18



in fact, reasonably necessary to further legitimate19



legislative goal.  20



In Judd, the statute there, it passed muster but21



only because there were empirical studies showing that what22



the legislature did contributed to a resolution of what the23



legislature deemed to be a serious problem and there was24



studies showing that it was a serious problem.  There’s been25
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nothing offered, nothing factual, no studies showing that1



there is any kind of unfairness or more frivolous cases2



brought against police officers than anybody else.  So the3



bond statute does unreasonably distinguish between two sets4



of two classes of victims, economically and in terms of who5



injured them and also the two classes of tort feasors. 6



The purpose, if you go through, I’ve highlighted,7



you can see the many cases that have addressed these kinds of8



impositions, these kinds of barriers to access to the courts9



and the kinds of legislative or legislative distinctions that10



have been found to be violative of equal protection.  11



So regardless of the indigency statute or like12



Utah’s impecuniocity statute, the bond requirement is a13



violation of equal protection and when they say, well, he14



could put up a little bit of money, that’s still a taking and15



under the Supreme Court’s and it was in a bond decision of16



the California Supreme Court, they held that that is a17



taking.  Anytime you have to put up money or anytime you have18



to go pay for a bond to put up before you have a hearing,19



addressing whether in fact this is the kind of case the20



legislature was concerned about, it is a due process and21



equal protection violation.22



Now, in terms of procedural due process, the Body23



case I think is right on point.  You cannot deprive people24



that can’t afford it, access to the courts and you’ve got to25
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have a fair hearing and in this instance, as the Bureaux 1



case, that was a California Supreme Court decision said,2



you’ve got to have a hearing to determine, does this case3



have merit?  And if it has merit, and the legislative purpose4



for the distinction is that there’s a lot of these cases5



brought without merit, then we can’t impose the bond6



requirement.  You cannot place this obstacle to access to the7



courts and you cannot require the taking of property, either8



putting up the bond with cash because at least, even a9



temporary depravation of the money is a taking under the law,10



or the payment of money that’s non-refundable for the bond,11



absolutely unconstitutional taking if you haven’t had that12



kind of a hearing to show that this is the very kind of case13



that the legislature was seeking to somehow discourage.  14



There was one decision, Your Honor that - the Segal15



case, that’s where they required these folks if you’re going16



to go sue somebody that was on a medical panel, in a medical17



malpractice case, you had to put up this huge bond and what18



the trial court said - and I think this says it very19



concisely - that this kind of provision may net some sharks,20



that is those who are trying to impose on people or using the21



system in the wrong way, he said this kind of provision may22



net some sharks but only at the price of also netting a23



substantial number of innocent fish.  And that’s exactly24



what’s happening here today.25
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In terms of substantive due process, if you’ve got1



causes of action that have accrued, those are vested property2



claims and the scrutiny level that needs to be applied is3



that the statute must be reasonably related to a proper4



legislative purpose and it’s neither arbitrary nor5



discriminatory.  And those aren’t just abstractions.  Those6



we see are in play here today as to Sean Kendall.  7



Now as to the open courts clause under the - the8



equal protection, due process claims are the same under both9



the - 10



THE COURT:  You’ve got to speed it up.11



MR. ANDERSON:  Pardon me?12



THE COURT:  You’re almost finished.13



MR. ANDERSON:  I know.  I’m getting there.  I’m14



rushing through this.  I thought it would be helpful to the15



Court - that there is no reasonable alternative remedy to16



this bond statute.  It is a, it’s a statutory mandate.  There17



is none of that discretion that was left after Zamora.  18



And then Your Honor, under the petition clause, the19



right to petition government for redress of grievances is20



involved, especially in a case like this one when somebody21



brings a cause of action.  It’s a First Amendment right and22



strict scrutiny must be applied.  You’ve got to show that23



there is a real problem and that it’s a legitimate problem24



and that you’re using the least restrictive alternative means25
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of dealing with that problem and going through all of this1



and imposing upon somebody like Sean Kendall who just wants2



to have his day in court, just wants accountability and3



justice to be done, is an absolute betrayal of what the4



constitutional rights of due process, freedom to petition5



government, having access to open courts and equal protection6



are all about.7



So there are three cases that I know the City is8



going to talk about that have been dismissed in federal court9



for failure to post the bond and in not one of those cases10



were these constitutional issues raised.  There was no11



decision about these constitutional issues.  I talked to one12



of the lawyers yesterday and he said, oh, we didn’t raise any13



constitutional issues.  They didn’t even raise any14



impecuniocity statute.  They just say, well, the city has15



raised this requirement, you didn’t meet it, so your case is16



out of here.  That’s the - those cases do nothing in terms of17



the legal analysis.  This goes to the very heart of what our18



judicial system is suppose to be about, what equal protection19



and due process are about.  Your Honor, I urge you please,20



take a look, I know that there’s a lot there but we’ve21



highlighted what we think the Court needs to see, haven’t22



been able to go through it all here in my argument and you23



will see that this case fits perfectly within those rules24



that say you cannot impose these impediments, you cannot -25
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even if you were not indigent, you cannot create these1



barriers that aren’t there for other people or in favor of a2



class of people who have been given special treatment by the3



legislature.  4



Thank you, Your Honor.5



THE COURT:  Thank you. 6



MS. SLARK:  Your Honor, Mr. Anderson started out7



the argument saying the bond statute does not apply in this8



circumstance and that’s just a big red herring.  He says it9



doesn’t apply because the officer won’t be expected to incur10



fees personally.  Well, if you just take a look at the plain11



language of 104, you can see that this attorney’s fees12



provision, this reciprocal attorney’s fees provision is13



applicable to circumstances where claims are brought against14



officers in their official duties.  15



There’s a second statute that requires a city or16



government entity to defend officers when they’re sued in17



their official capacities.  So clearly, you know, providing a18



defense and indemnification clearly the statute applies in19



this scenario.  I don’t think we need to say much more about20



that, so I shall move on.  21



There’s two issues here, is the statute facially22



unconstitutional?  And then is it unconstitutional as applied23



to Mr. Kendall?  Obviously there’s extensive briefing on the24



various arguments that Mr. Anderson has raised but I think we25
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can focus this very quickly.  Mr. - there’s a Supreme Court1



case on point, Zamora.  It upholds this statute.  Mr.2



Anderson is seeking to draw a distinction between the prior3



version of the statute, 78-11-10 and 78B-3-104 which was just4



merely a recodification and an update of the language.  He5



says it doesn’t include the same language.  The important6



decision in Zamora, it found flexibility in the language and7



the ability for the court to determine if someone like Mr.8



Kendall was impecunious based on the language of the fact9



that the court can fix the bond in an amount fixed by the10



court.  The old statute says, setting the bond in an amount11



to be fixed by the court.  The new statute says, a bond in an12



amount to be determined by the court.  I don’t really see a13



difference there.  Zamora applies, the language is identical,14



our legislators have said there’s no substantive change.  I15



think the Court is bound by the Zamora decision until the16



Utah Supreme Court decides otherwise.  The statute is17



facially unconstitutional and I shall just refer to the18



extensive briefing on the other issues rather than spending a19



lot of time on that right now.  20



I think the last point we reached and the one we’re21



really here for today is, is this statute going to be22



unconstitutional as applied to Mr. Kendall?  It’s what the23



Zamora court contemplated that we all consider and that’s why24



we’re here today and why we spent a lot of time on this25
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testimony and stipulated facts with regard to the financial1



scenario of Mr. Kendall.  2



So what the Court will need to do is determine what3



are Mr. Kendall’s financial needs and what should the bond be4



in this case.  And this is not an all or nothing deal.  It5



doesn’t have to be zero or the entire amount of anticipated6



fees.  Again, all we need to do is just go to the language of7



Zamora and it says that this flexible language in an amount8



to be fixed by the court.  This would permit the court to fix9



the bond in accordance with the plaintiff’s circumstances,10



how impoverished he may be, and yet allow him access to the11



court to seek justice and I’ve provided (inaudible) operative12



language.  So we have a sliding scale here.  Can Mr. Kendall13



afford anything?  We think $12,000 is reasonable.  We think14



we can dispose of the claims at issue on a dispositive15



motion.  Obviously Mr. Anderson thinks otherwise.  Whose16



going to lose out if we’re wrong?  I think the City loses17



out.  18



So moving forward, what does Mr. Kendall have?  Has19



he got the means to pay a bond? Does he have the means to pay20



the $12,000?  I think the (inaudible) to this analysis taken21



into fact these things.  He does have $5000 in a savings22



account. He does have $400 in excess income.  He does have23



$6000 of equity in a truck and I think what’s most important24



here is he raised $23,000 on his Go Fund Me website.  We’ve25
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heard testimony today about how he doesn’t have that money1



any more, how it’s been used on other things.  But I think2



the Court, it’s appropriate for the Court to take a look at3



this as it would in other circumstances.  Has Mr. Kendall4



depleted those funds for purposes of coming here to get a5



determination of impecuniocity?  If he’d done that in a6



bankruptcy case that would be completely inappropriate and7



the court would not permit that.  Similarly, say, we were in8



a divorce proceeding and somebody had reduced their income9



before coming to the court to set alimony.  The court10



wouldn’t permit that either.  So with respect to this, I11



think it’s appropriate to take a look at what these funds12



have been spent on.  The majority of this has been spent on13



attorney’s fees for Mr. Anderson.  14



First, we’ve heard the testimony of two attorneys15



today and Mr. Kendall himself, his prior attorney, these16



actions customarily are taken on a contingency fee basis17



only.  Also, this case has been taken alleging a Notice of18



Claim, $1.5 million in damages.  19



Second, we’ve heard that 442 hours and more than20



$21,000 was spent on challenging the constitutionality of21



this statute, not on bringing these claims.  Mr. Kendall22



could simply have come to the court with that amount and just23



said, okay, what do I need to post my bond for, remembering24



that this bond is not going to be called on, he’s not paying25
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anybody’s attorney’s fees unless he loses on his claim.  Why1



couldn’t he have just done that, that would have been much2



more in interest to pursue this claim and move this case3



forward rather than spending the last year disputing the4



statute, the facial constitutionality of statute when we have5



a Utah Supreme Court case that’s directly on point.  6



We’ve heard some testimony as well about other7



expenses.  I mean, there was obviously a post (inaudible)8



accounting that was done after the fact, there’s been some9



strange entries about petty cash and some questionable10



expenditures on psychologist business, gas.  But I mean the11



reality is, that’s Mr. Kendall and the people that he, you12



know, raised funds (inaudible).  The question for the Court13



essentially is, has Mr. Kendal come to this Court, rendered14



himself to be perceived impecunious for the purpose of15



setting this bond.  16



And then I think the very final point - and I think17



this is important, is so we’ve got a claim of, I don’t know,18



20 odd thousand and more, and climbing in attorney’s fees. 19



Mr. Kendall says he spent most of the money that he raised on20



Go Fund Me to pay for his attorney.  So he goes forward with21



these claims.  He’s asserting the right to attorney’s fees22



just as much as we would if we prevailed.  Say he goes23



forward and he prevails on these claims, gets all these24



attorney’s fees back.  This money that he says is tied up25
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having paid his attorney, getting it all back.  He doesn’t1



know.  You heard his testimony, he doesn’t know how he would2



pay those people back.  So he’s basically had a $20,0003



windfall.  We’re not asking, you know, to throw this guy in4



the street, to sell everything that he’s got, we’re just5



asking for something, some skin in the game.  We think these6



claims are completely and utterly barred by the Governmental7



Immunity Act, we’re confident we can get rid of it, dispose8



of these claims on dispositive motion but we don’t think that9



we should have to do so.  The statute is there to protect us10



from having to file this, this motion where the law is fairly11



clear just from the face of reading the statute.  12



Therefore, take a look at the assets that Mr.13



Kendall has.  Set a bond that is appropriate within the means14



of which he has and also take into consideration, these15



attorney’s fees apparently have been spent in a case that16



would traditionally have been taken - you’ve heard the17



testimony of these people - purely on a contingency fee18



basis.  Bear in mind that they’re asking for $1.5 million in19



damages at the end of the day.  I think Mr. Anderson will be20



looked after in his attorney’s fees.  21



THE COURT:  Okay, thank you.  22



MR. ANDERSON:  Thank you, Your Honor.  23



THE COURT:  We’ll be in recess.  24



(No audio from 1:18:31 to 1:18:52)  25
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MR. ANDERSON:  - if either or both of these1



statutes is considered constitutionally legitimate, we need2



to be able to file a bond and that is determined, that amount3



is determined by the Court.  Thank you.  4



THE COURT:  I’ll keep that in mind.  5



MR. ANDERSON:  Thanks.  6



(Whereupon the hearing was concluded) 7
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West's Utah Code Annotated
Title 63g. General Government



Chapter 7. Governmental Immunity Act of Utah (Refs & Annos)
Part 4. Notice of Claim Against a Governmental Entity or a Government Employee



U.C.A. 1953 § 63G-7-401
Formerly cited as UT ST § 63-30d-401



§ 63G-7-401. When a claim arises--Notice of claim requirements--Governmental
entity statement--Limits on challenging validity or timeliness of notice of claim



Currentness



(1)(a) Except as provided in Subsection (1)(b), a claim arises when the statute of limitations that would apply if the claim were
against a private person begins to run.



(b) The statute of limitations does not begin to run until a claimant knew, or with the exercise of reasonable diligence should
have known:



(i) that the claimant had a claim against the governmental entity or its employee; and



(ii) the identity of the governmental entity or the name of the employee.



(c) The burden to prove the exercise of reasonable diligence is upon the claimant.



(2) Any person having a claim against a governmental entity, or against its employee for an act or omission occurring during
the performance of the employee's duties, within the scope of employment, or under color of authority shall file a written
notice of claim with the entity before maintaining an action, regardless of whether or not the function giving rise to the claim
is characterized as governmental.



(3)(a) The notice of claim shall set forth:



(i) a brief statement of the facts;



(ii) the nature of the claim asserted;



(iii) the damages incurred by the claimant so far as they are known; and



(iv) if the claim is being pursued against a governmental employee individually as provided in Subsection 63G-7-202(3)
(c), the name of the employee.
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(b) The notice of claim shall be:



(i) signed by the person making the claim or that person's agent, attorney, parent, or legal guardian; and



(ii) directed and delivered by hand or by mail according to the requirements of Section 68-3-8.5 to the office of:



(A) the city or town clerk, when the claim is against an incorporated city or town;



(B) the county clerk, when the claim is against a county;



(C) the superintendent or business administrator of the board, when the claim is against a school district or board of
education;



(D) the presiding officer or secretary/clerk of the board, when the claim is against a local district or special service
district;



(E) the attorney general, when the claim is against the state;



(F) a member of the governing board, the executive director, or executive secretary, when the claim is against any other
public board, commission, or body; or



(G) the agent authorized by a governmental entity to receive the notice of claim by the governmental entity under
Subsection (5)(e).



(4)(a) If an injury that may reasonably be expected to result in a claim against a governmental entity is sustained by a claimant
who is under the age of majority or mentally incompetent, that governmental entity may file a request with the court for the
appointment of a guardian ad litem for the potential claimant.



(b) If a guardian ad litem is appointed, the time for filing a claim under Section 63G-7-402 begins when the order appointing
the guardian is issued.



(5)(a) Each governmental entity subject to suit under this chapter shall file a statement with the Division of Corporations and
Commercial Code within the Department of Commerce containing:



(i) the name and address of the governmental entity;



(ii) the office or agent designated to receive a notice of claim; and
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(iii) the address at which it is to be directed and delivered.



(b) Each governmental entity shall update its statement as necessary to ensure that the information is accurate.



(c) The Division of Corporations and Commercial Code shall develop a form for governmental entities to complete that
provides the information required by Subsection (5)(a).



(d)(i) A newly incorporated municipality shall file the statement required by Subsection (5)(a) promptly after the lieutenant
governor issues a certificate of incorporation under Section 67-1a-6.5.



(ii) A newly incorporated local district shall file the statement required by Subsection (5)(a) at the time that the written
notice is filed with the lieutenant governor under Section 17B-1-215.



(e) A governmental entity may, in its statement, identify an agent authorized by the entity to accept notices of claim on its
behalf.



(6) The Division of Corporations and Commercial Code shall:



(a) maintain an index of the statements required by this section arranged both alphabetically by entity and by county of
operation; and



(b) make the indices available to the public both electronically and via hard copy.



(7) A governmental entity may not challenge the validity of a notice of claim on the grounds that it was not directed and
delivered to the proper office or agent if the error is caused by the governmental entity's failure to file or update the statement
required by Subsection (5).



(8) A governmental entity may not challenge the timeliness, under Section 63G-7-402, of a notice of claim if:



(a) the claimant files a notice of claim with the governmental entity:



(i) in accordance with the requirements of this section; and



(ii) within 30 days after the expiration of the time for filing a notice of claim under Section 63G-7-402;



(b) the claimant demonstrates that the claimant previously filed a notice of claim:



(i) in accordance with the requirements of this section;
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(ii) with an incorrect governmental entity;



(iii) in the good faith belief that the claimant was filing the notice of claim with the correct governmental entity;



(iv) within the time for filing a notice of claim under Section 63G-7-402; and



(v) no earlier than 30 days before the expiration of the time for filing a notice of claim under Section 63G-7-402; and



(c) the claimant submits with the notice of claim:



(i) a copy of the previous notice of claim that was filed with a governmental entity other than the correct governmental
entity; and



(ii) proof of the date the previous notice of claim was filed.



Credits
Laws 2008, c. 382, § 1498, eff. May 5, 2008; Laws 2009, c. 350, § 64, eff. May 12, 2009; Laws 2014, c. 210, § 1, eff. May
13, 2014.



Notes of Decisions (127)



U.C.A. 1953 § 63G-7-401, UT ST § 63G-7-401
Current through 2015 First Special Session
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West's Utah Code Annotated
Title 63g. General Government



Chapter 7. Governmental Immunity Act of Utah (Refs & Annos)
Part 6. Legal Actions Under this Chapter--Procedures, Requirements, Damages, and Limitations on
Judgments



U.C.A. 1953 § 63G-7-601
Formerly cited as UT ST § 63-30d-601



§ 63G-7-601. Actions governed by Utah Rules of Civil Procedure--Undertaking required



Currentness



(1) An action brought under this chapter shall be governed by the Utah Rules of Civil Procedure to the extent that they are
consistent with this chapter.



(2) At the time the action is filed, the plaintiff shall file an undertaking in a sum fixed by the court that is:



(a) not less than $300; and



(b) conditioned upon payment by the plaintiff of taxable costs incurred by the governmental entity in the action if the plaintiff
fails to prosecute the action or fails to recover judgment.



Credits
Laws 2008, c. 382, § 1503, eff. May 5, 2008.



Notes of Decisions (6)



U.C.A. 1953 § 63G-7-601, UT ST § 63G-7-601
Current through 2015 First Special Session



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Red Flag - Severe Negative Treatment



 KeyCite Red Flag Negative Treatment §§ 78-11-10 to 78-11-11. Repealed by Laws 2008, c. 3, § 1474, eff. Feb. 7, 2008



West's Utah Code Annotated
Title 78. Judicial Code [Renumbered and Repealed] (Refs & Annos)



Part 2. Actions, Venue, Limitation of Actions
Chapter 11. Actions--Right to Sue and be Sued [Repealed and Renumbered]



U.C.A. 1953 § 78-11-10



§§ 78-11-10 to 78-11-11. Repealed by Laws 2008, c. 3, § 1474, eff. Feb. 7, 2008



Currentness



U.C.A. 1953 § 78-11-10, UT ST § 78-11-10
Current through 2015 First Special Session



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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West's Utah Code Annotated
Title 78a. Judiciary and Judicial Administration (Refs & Annos)



Chapter 2. Judicial Administration
Part 3. Court Fees and Waivers



U.C.A. 1953 § 78A-2-302
Formerly cited as UT ST § 78-7-36



§ 78A-2-302. Impecunious litigants--Affidavit



Currentness



(1) For purposes of Sections 78A-2-302 through 78A-2-309:



(a) “Convicted” means a conviction by entry of a plea of guilty or nolo contendere, guilty with a mental illness, no contest,
and conviction of any crime or offense.



(b) “Prisoner” means a person who has been convicted of a crime and is incarcerated for that crime or is being held in custody
for trial or sentencing.



(2) As provided in this chapter, any person may institute, prosecute, defend, and appeal any cause in any court in this state
without prepayment of fees and costs or security, by taking and subscribing, before any officer authorized to administer an oath,
an affidavit of impecuniosity demonstrating financial inability to pay fees and costs or give security.



(3) The affidavit shall contain complete information on the party's:



(a) identity and residence;



(b) amount of income, including government financial support, alimony, child support;



(c) assets owned, including real and personal property;



(d) business interests;



(e) accounts receivable;



(f) securities, checking and savings account balances;



(g) debts; and
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(h) monthly expenses.



(4) If the party is a prisoner, he shall also disclose the amount of money held in his prisoner trust account at the time the affidavit
is executed as provided in Section 78A-2-305.



(5) In addition to the financial disclosures, the affidavit shall state the following:



I, A B, do solemnly swear or affirm that due to my poverty I am unable to bear the expenses of the action or legal proceedings
which I am about to commence or the appeal which I am about to take, and that I believe I am entitled to the relief sought by
the action, legal proceedings, or appeal.



Credits
Laws 2008, c. 3, § 320, eff. Feb. 7, 2008; Laws 2011, c. 366, § 185, eff. May 10, 2011.



Notes of Decisions (21)



U.C.A. 1953 § 78A-2-302, UT ST § 78A-2-302
Current through 2015 First Special Session
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West's Utah Code Annotated
Title 78a. Judiciary and Judicial Administration (Refs & Annos)



Chapter 3. Supreme Court



U.C.A. 1953 § 78A-3-102
Formerly cited as UT ST § 78-2-2



§ 78A-3-102. Supreme Court jurisdiction



Currentness



(1) The Supreme Court has original jurisdiction to answer questions of state law certified by a court of the United States.



(2) The Supreme Court has original jurisdiction to issue all extraordinary writs and authority to issue all writs and process
necessary to carry into effect its orders, judgments, and decrees or in aid of its jurisdiction.



(3) The Supreme Court has appellate jurisdiction, including jurisdiction of interlocutory appeals, over:



(a) a judgment of the Court of Appeals;



(b) cases certified to the Supreme Court by the Court of Appeals prior to final judgment by the Court of Appeals;



(c) discipline of lawyers;



(d) final orders of the Judicial Conduct Commission;



(e) final orders and decrees in formal adjudicative proceedings originating with:



(i) the Public Service Commission;



(ii) the State Tax Commission;



(iii) the School and Institutional Trust Lands Board of Trustees;



(iv) the Board of Oil, Gas, and Mining;



(v) the state engineer; or
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(vi) the executive director of the Department of Natural Resources reviewing actions of the Division of Forestry, Fire,
and State Lands;



(f) final orders and decrees of the district court review of informal adjudicative proceedings of agencies under Subsection
(3)(e);



(g) a final judgment or decree of any court of record holding a statute of the United States or this state unconstitutional on
its face under the Constitution of the United States or the Utah Constitution;



(h) interlocutory appeals from any court of record involving a charge of a first degree or capital felony;



(i) appeals from the district court involving a conviction or charge of a first degree felony or capital felony;



(j) orders, judgments, and decrees of any court of record over which the Court of Appeals does not have original appellate
jurisdiction; and



(k) appeals from the district court of orders, judgments, or decrees ruling on legislative subpoenas.



(4) The Supreme Court may transfer to the Court of Appeals any of the matters over which the Supreme Court has original
appellate jurisdiction, except:



(a) capital felony convictions or an appeal of an interlocutory order of a court of record involving a charge of a capital felony;



(b) election and voting contests;



(c) reapportionment of election districts;



(d) retention or removal of public officers;



(e) matters involving legislative subpoenas; and



(f) those matters described in Subsections (3)(a) through (d).



(5) The Supreme Court has sole discretion in granting or denying a petition for writ of certiorari for the review of a Court of
Appeals adjudication, but the Supreme Court shall review those cases certified to it by the Court of Appeals under Subsection
(3)(b).
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(6) The Supreme Court shall comply with the requirements of Title 63G, Chapter 4, Administrative Procedures Act, in its
review of agency adjudicative proceedings.



Credits
Laws 2008, c. 3, § 344, eff. Feb. 7, 2008; Laws 2008, c. 382, § 2209, eff. May 5, 2008; Laws 2009, c. 344, § 41, eff. May 12, 2009.



Notes of Decisions (121)



U.C.A. 1953 § 78A-3-102, UT ST § 78A-3-102
Current through 2015 First Special Session



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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West's Utah Code Annotated
Title 78a. Judiciary and Judicial Administration (Refs & Annos)



Chapter 4. Court of Appeals
Part 1. General Provisions



U.C.A. 1953 § 78A-4-103
Formerly cited as UT ST § 78-2a-3



§ 78A-4-103. Court of Appeals jurisdiction



Currentness



(1) The Court of Appeals has jurisdiction to issue all extraordinary writs and to issue all writs and process necessary:



(a) to carry into effect its judgments, orders, and decrees; or



(b) in aid of its jurisdiction.



(2) The Court of Appeals has appellate jurisdiction, including jurisdiction of interlocutory appeals, over:



(a)(i) a final order or decree resulting from:



(A) a formal adjudicative proceeding of a state agency; or



(B) a special adjudicative proceeding, as described in Section 19-1-301.5; or



(ii) an appeal from the district court review of an informal adjudicative proceeding of an agency other than the following:



(A) the Public Service Commission;



(B) the State Tax Commission;



(C) the School and Institutional Trust Lands Board of Trustees;



(D) the Division of Forestry, Fire, and State Lands, for an action reviewed by the executive director of the Department
of Natural Resources;



(E) the Board of Oil, Gas, and Mining; or
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(F) the state engineer;



(b) appeals from the district court review of:



(i) adjudicative proceedings of agencies of political subdivisions of the state or other local agencies; and



(ii) a challenge to agency action under Section 63G-3-602;



(c) appeals from the juvenile courts;



(d) interlocutory appeals from any court of record in criminal cases, except those involving a charge of a first degree or
capital felony;



(e) appeals from a court of record in criminal cases, except those involving a conviction or charge of a first degree felony
or capital felony;



(f) appeals from orders on petitions for extraordinary writs sought by persons who are incarcerated or serving any other
criminal sentence, except petitions constituting a challenge to a conviction of or the sentence for a first degree or capital
felony;



(g) appeals from the orders on petitions for extraordinary writs challenging the decisions of the Board of Pardons and Parole
except in cases involving a first degree or capital felony;



(h) appeals from district court involving domestic relations cases, including, but not limited to, divorce, annulment, property
division, child custody, support, parent-time, visitation, adoption, and paternity;



(i) appeals from the Utah Military Court; and



(j) cases transferred to the Court of Appeals from the Supreme Court.



(3) The Court of Appeals upon its own motion only and by the vote of four judges of the court may certify to the Supreme Court
for original appellate review and determination any matter over which the Court of Appeals has original appellate jurisdiction.



(4) The Court of Appeals shall comply with the requirements of Title 63G, Chapter 4, Administrative Procedures Act, in its
review of agency adjudicative proceedings.
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Credits
Laws 2008, c. 3, § 350, eff. Feb. 7, 2008; Laws 2008, c. 382, § 2210, eff. May 5, 2008; Laws 2009, c. 344, § 42, eff. May 12,
2009; Laws 2012, c. 333, § 6, eff. May 8, 2012; Laws 2015, c. 441, § 7, eff. May 12, 2015.



Notes of Decisions (43)



U.C.A. 1953 § 78A-4-103, UT ST § 78A-4-103
Current through 2015 First Special Session



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment



 Proposed Legislation



West's Utah Code Annotated
Title 78b. Judicial Code



Chapter 3. Actions and Venue
Part 1. Actions--Right to Sue and be Sued



U.C.A. 1953 § 78B-3-104



§ 78B-3-104. Actions against officers--Bond required--Costs and attorney fees



Currentness



(1) A person may not file an action against a law enforcement officer acting within the scope of the officer's official duties
unless the person has posted a bond in an amount determined by the court.



(2) The bond shall cover all estimated costs and attorney fees the officer may be expected to incur in defending the action, in
the event the officer prevails.



(3) The prevailing party shall recover from the losing party all costs and attorney fees allowed by the court.



(4) In the event the plaintiff prevails, the official bond of the officer shall be liable for the plaintiff's costs and attorney fees.



Credits
Laws 2008, c. 3, § 680, eff. Feb. 7, 2008.



U.C.A. 1953 § 78B-3-104, UT ST § 78B-3-104
Current through 2015 First Special Session



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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West's Utah Code Annotated
Title 78b. Judicial Code



Chapter 5. Procedure and Evidence
Part 8. Miscellaneous (Refs & Annos)



U.C.A. 1953 § 78B-5-825
Formerly cited as UT ST § 78-27-56



§ 78B-5-825. Attorney fees--Award where action or defense in bad faith--Exceptions



Currentness



(1) In civil actions, the court shall award reasonable attorney fees to a prevailing party if the court determines that the action or
defense to the action was without merit and not brought or asserted in good faith, except under Subsection (2).



(2) The court, in its discretion, may award no fees or limited fees against a party under Subsection (1), but only if the court:



(a) finds the party has filed an affidavit of impecuniosity in the action before the court; or



(b) the court enters in the record the reason for not awarding fees under the provisions of Subsection (1).



Credits
Laws 2008, c. 3, § 857, eff. Feb. 7, 2008.



Notes of Decisions (216)



U.C.A. 1953 § 78B-5-825, UT ST § 78B-5-825
Current through 2015 First Special Session



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Constitution of the United States



Annotated
Amendment I. Freedom of Religion, Speech and Press; Peaceful Assemblage; Petition of Grievances
(Refs & Annos)



U.S.C.A. Const. Amend. I



Amendment I. Freedom of Religion, Speech and Press; Peaceful Assemblage; Petition of Grievances



Currentness



Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a
redress of grievances.



<This amendment is further displayed in three separate documents according to subject matter>



<see USCA Const Amend. I, Religion>



<see USCA Const Amend. I, Speech>



<see USCA Const Amend. I, Assemblage>



U.S.C.A. Const. Amend. I, USCA CONST Amend. I
Current through P.L. 114-115 approved 12-28-2015



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Constitution of the United States



Annotated
Amendment IV. Searches and Seizures (Refs & Annos)



U.S.C.A. Const. Amend. I-Search and Seizure



Amendment IV. Search and Seizure



Currentness



<Notes of Decisions for this amendment are displayed in four separate documents. Notes of Decisions for subdivisions
I to XI are contained in this document. For Notes of Decisions for subdivisions XII to XXIV, see the second document
for Amend. IV-Search and Seizure. For Notes of Decisions for subdivisions XXV to XXXIV see the third document
for Amend. IV-Search and Seizure. For Notes of Decisions for subdivisions XXXV to end, see the fourth document
for Amend IV-Search and Seizure.>



The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be seized.



Notes of Decisions (4554)



U.S.C.A. Const. Amend. I-Search and Seizure, USCA CONST Amend. I-Search and Seizure
Current through P.L. 114-115 approved 12-28-2015



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Constitution of the United States



Annotated
Amendment V. Grand Jury; Double Jeopardy; Self-Incrimination; Due Process; Takings



U.S.C.A. Const. Amend. V full text



Amendment V. Grand Jury Indictment for Capital Crimes; Double Jeopardy;
Self-Incrimination; Due Process of Law; Takings without Just Compensation



Currentness



No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand
Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger;
nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.



<Historical notes and references are included in the full text document for this amendment.>
 



<For Notes of Decisions, see separate documents for clauses of this amendment:>
 



<USCA Const. Amend. V--Grand Jury clause>
 



<USCA Const. Amend. V--Double Jeopardy clause>
 



<USCA Const. Amend. V--Self-Incrimination clause>
 



<USCA Const. Amend. V-- Due Process clause>
 



<USCA Const. Amend. V--Takings clause>
 



U.S.C.A. Const. Amend. V full text, USCA CONST Amend. V full text
Current through P.L. 114-115 approved 12-28-2015



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Constitution of the United States



Annotated
Amendment VI. Jury Trial for Crimes, and Procedural Rights (Refs & Annos)



U.S.C.A. Const. Amend. VI-Jury trials



Amendment VI. Jury trials for crimes, and procedural rights



Currentness



<Notes of Decisions for this amendment are displayed in three separate documents. Notes of Decisions for
subdivisions I through XX are contained in this document. For Notes of Decisions for subdivisions XXI through
XXIX, see the second document for Amend. VI. For Notes of Decisions for subdivisions XXX through XXXIII, see
the third document for Amend. VI.>



In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and
district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process
for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.



Notes of Decisions (5274)



U.S.C.A. Const. Amend. VI-Jury trials, USCA CONST Amend. VI-Jury trials
Current through P.L. 114-115 approved 12-28-2015



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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West's Utah Code Annotated
Constitution of Utah



Article I. Declaration of Rights



U.C.A. 1953, Const. Art. 1, § 1



Sec. 1. [Inherent and inalienable rights]



Currentness



All men have the inherent and inalienable right to enjoy and defend their lives and liberties; to acquire, possess and protect
property; to worship according to the dictates of their consciences; to assemble peaceably, protest against wrongs, and petition
for redress of grievances; to communicate freely their thoughts and opinions, being responsible for the abuse of that right.



Notes of Decisions (62)



U.C.A. 1953, Const. Art. 1, § 1, UT CONST Art. 1, § 1
Current through 2015 First Special Session



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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West's Utah Code Annotated
Constitution of Utah



Article I. Declaration of Rights



U.C.A. 1953, Const. Art. 1, § 11



Sec. 11. [Courts open--Redress of injuries]



Currentness



All courts shall be open, and every person, for an injury done to him in his person, property or reputation, shall have remedy
by due course of law, which shall be administered without denial or unnecessary delay; and no person shall be barred from
prosecuting or defending before any tribunal in this State, by himself or counsel, any civil cause to which he is a party.



Notes of Decisions (179)



U.C.A. 1953, Const. Art. 1, § 11, UT CONST Art. 1, § 11
Current through 2015 First Special Session
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West's Utah Code Annotated
Constitution of Utah



Article I. Declaration of Rights



U.C.A. 1953, Const. Art. 1, § 24



Sec. 24. [Uniform operation of laws]



Currentness



All laws of a general nature shall have uniform operation.



Notes of Decisions (344)



U.C.A. 1953, Const. Art. 1, § 24, UT CONST Art. 1, § 24
Current through 2015 First Special Session
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West's Utah Code Annotated
Constitution of Utah



Article I. Declaration of Rights



U.C.A. 1953, Const. Art. 1, § 7



Sec. 7. [Due process of law]



Currentness



No person shall be deprived of life, liberty or property, without due process of law.



Notes of Decisions (636)



U.C.A. 1953, Const. Art. 1, § 7, UT CONST Art. 1, § 7
Current through 2015 First Special Session
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246 Or. 111
Supreme Court of Oregon, En Banc.



Alice J. SCALES and Maude Krebs, Respondents,
v.



William C. SPENCER and Nancy G.
Spencer, husband and wife, Appellants.



Argued and Submitted Feb. 2, 1967.
|



Decided Feb. 23, 1967.



Action for forcible entry and detainer in which the
District Court for Clackamas County gave judgment against
defendants who appealed to the Circuit Court but refused to
file statutory bond. The Circuit Court, Clackamas County,
Winston L. Bradshaw, J., dismissed the appeal and the
defendants appealed. The Supreme Court, Sloan, J., held that
inasmuch as final judgment for restitution in an action for
forcible entry and detainer could not include a judgment for
rent pending appeal, statute requiring as a condition precedent
to appeal from judgment for restitution of property the filing
of a bond in the amount of twice the rental value of property
in case of affirmant has a legitimate purpose, and since there
was a rational basis for special treatment of such an appeal
the statute was constitutional.



Affirmed.



West Headnotes (8)



[1] Forcible Entry and Detainer
Nature and Form of Remedy



Action for forcible entry and detainer is a special
statutory proceeding in derogation of common
law.



Cases that cite this headnote



[2] Forcible Entry and Detainer
Trial of title and right of possession



Real issue to be decided in an action for forcible
entry and detainer is possession of property.



Cases that cite this headnote



[3] Forcible Entry and Detainer
Damages



Landlord and Tenant
Damages and amount of recovery



Although statute allows plaintiff in forcible entry
and detainer action to join in complaint an action
for rent due at time of filing, there is no means
of collecting rent during time required for final
judgment on appeal. ORS 16.220(i).



Cases that cite this headnote



[4] Forcible Entry and Detainer
Statutory provisions



Landlord and Tenant
Statutory provisions



Legislative purpose in requiring posting of bond
for rent as prerequisite to appeal from judgment
for restitution of property is to guarantee that rent
pending appeal will be paid. ORS 105.160.



1 Cases that cite this headnote



[5] Forcible Entry and Detainer
Liabilities on bonds



Landlord and Tenant
Review



Purpose of requiring that bond, which must be
filed as prerequisite to appeal from judgment
for restitution of property, be for double the
rental value is to discourage frivolous appeals for
purpose of delay. ORS 105.160.



Cases that cite this headnote



[6] Constitutional Law
Rights of action and remedies in general



Forcible Entry and Detainer
Statutory provisions



Landlord and Tenant
Statutory provisions



Inasmuch as final judgment for restitution in
an action for forcible entry and detainer could
not include a judgment for rent pending appeal,
statute requiring as a condition precedent to
appeal from judgment for restitution of property
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the filing of a bond in the amount of twice the
rental value of property in case of affirmance
has a legitimate purpose, and since there was
a rational basis for special treatment of such
an appeal the statute was constitutional. ORS
105.160; Const. art. 1, §§ 1, 10, 20.



2 Cases that cite this headnote



[7] Constitutional Law
Class Legislation;  Discrimination and



Classification in General



There is no obstacle to sustaining
constitutionality of legislation if there is any
rational basis for special treatment.



Cases that cite this headnote



[8] Forcible Entry and Detainer
Liabilities on bonds



Landlord and Tenant
Review



Filing of bond for double the rental value
of property is prerequisite to an appeal from
judgment of restitution. ORS 105.160.



Cases that cite this headnote



Attorneys and Law Firms



*112  **242  George L. Hibbard, Oregon City, argued the
cause for appellants. With him on the brief were John C.
Caldwell, Hibbard, Jacobs, Caldwell & Kincart and Misko,
Njust & Ringle, Oregon City.



Paul R. Biggs, Oregon City, argued the cause for respondents.
With him on the brief was Jack Olsen, Oregon City.



Before PERRY, C.J., and McALLISTER, SLOAN,
O'CONNELL, GOODWIN, DENECKE and FORT, JJ.



Opinion



**243  SLOAN, Justice.



In this action for forcible entry and wrongful detainer the
district court for Clackamas county gave judgment against
defendants. Defendants appealed *113  the judgment to the



circuit court but refused to file the bond required by ORS
105.160. The circuit court dismissed the appeal. Defendants
appeal here claiming that ORS 105.160 violates Article 1, ss
1, 10 and 20, of the Oregon Constitution.



ORS 105.160 provides that when a defendant appeals from a
judgment for the restitution of property in such an action he
must file a bond providing that if the judgment is affirmed on
appeal the bondsman must guarantee payment to the plaintiff
of ‘twice the rental value of the property of which restitution
is adjudged from the commencement of the action * * *.’
Defendants argue that this statute discriminates against them
and is a virtual denial of the right to appeal.
[1]  [2]  [3]  An action for forcible entry and detainer ‘*



* * is a special statutory proceeding, in derogation of the
common law.’ Purcell v. Edmunds, 1944, 175 Or. 68, 70, 151
P.2d 629, 630. The real issue to be decided is the possession
of property. Although ORS 16.220(i) allows plaintiff to join
in his complaint ‘* * * an action for the rental due on the
premises involved at the time of filing the complaint’, there
is no means of collecting rent during the time required for a
final judgment on appeal. The period of time that a nonpaying
defendant could occupy the premises without paying rent
between the date of the filing of the complaint and the final
judgment could be substantial.



[4]  [5]  [6]  [7]  [8]  Inasmuch as a final judgment for
restitution could not include a judgment for rent pending
appeal it appears obvious that the legislative purpose for
requiring this particular bond on appeal was to guarantee that
the rent pending an appeal would be paid. That the bond must
provide for double the rental value *114  was, no doubt,
intended to prevent frivolous appeals for the purpose of delay.
If there were not some added cost or restriction every ousted
tenant would appeal, regardless of the justification. It can also
be assumed that the additional payment would compensate for
waste or is in lieu of damages for the unlawful holding over.
Since there is a legitimate purpose for the classification made
by the statute, its constitutional validity is secure. Mallatt v.
Luihn et al., 1956, 206 Or. 678, 294 P.2d 871. There is ‘no
obstacle in sustaining the legislation if there is any rational
basis for such special treatment.’ State v. Pyle, 1961, 226 Or.
485, 490, 360 P.2d 626, 629. Since the bond is a prerequisite
to appeal, Danvers v. Durkin, supra, the circuit court properly
dismissed the appeal.



Affirmed.
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Synopsis
Background: Attorneys and human rights, labor, legal, and
media organizations brought action seeking a declaration that
provision of Foreign Intelligence Surveillance Act (FISA)
allowing surveillance of individuals who were not “United
States persons” and were reasonably believed to be located
outside the United States, was unconstitutional, as well as an
injunction against surveillance authorized by the provision.
The United States District Court for the Southern District of
New York, John G. Koeltl, J., 646 F.Supp.2d 633, granted
summary judgment in favor of defendants, and plaintiffs
appealed. The United States Court of Appeals for the Second
Circuit, Gerard E. Lynch, Circuit Judge, reversed, 638 F.3d
118, and denied rehearing en banc, 667 F.3d 163. Defendants
petitioned for certiorari.



Holdings: The Supreme Court, Justice Alito, held that:



[1] plaintiffs failed to demonstrate the future injury they
purportedly feared was certainly impending;



[2] plaintiffs failed to establish the future injury they
purportedly feared was fairly traceable to the FISA provision
at issue; and



[3] costs plaintiffs incurred to avoid surveillance were not
fairly traceable to the FISA provision at issue.



Reversed.



Justice Breyer, filed a dissenting opinion in which Justice
Ginsburg, Justice Sotomayor, and Justice Kagan joined.



West Headnotes (13)



[1] Federal Courts
Nature of dispute;  concreteness



No principle is more fundamental to the
judiciary's proper role in the United States's
system of government than the constitutional
limitation of federal-court jurisdiction to actual
cases or controversies. U.S.C.A. Const. Art. 3, §
2, cl. 1.



30 Cases that cite this headnote



[2] Federal Courts
Case or Controversy Requirement



One element of the case-or-controversy
requirement is that plaintiffs must establish that
they have standing to sue. U.S.C.A. Const. Art.
3, § 2, cl. 1.



88 Cases that cite this headnote



[3] Constitutional Law
Nature and scope in general



Federal Civil Procedure
In general;  injury or interest



The law of Article III standing, which is built
on separation-of-powers principles, serves to
prevent the judicial process from being used
to usurp the powers of the political branches.
U.S.C.A. Const. Art. 3, § 2, cl. 1.



30 Cases that cite this headnote



[4] Federal Civil Procedure
In general;  injury or interest



Relaxation of standing requirements is directly
related to the expansion of judicial power.



2 Cases that cite this headnote





https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4b728737801d11e28a21ccb9036b2470&transitionType=Document&originationContext=docHeaderFlag&contextData=(sc.Default)


https://1.next.westlaw.com/Document/Ifab3d9a2236411e590d4edf60ce7d742/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DIfab3d9a2236411e590d4edf60ce7d742%26ss%3D2029935439%26ds%3D2036620653&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.Default%29


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0204218601&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019655434&pubNum=4637&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0151601501&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024821954&pubNum=506&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024821954&pubNum=506&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026188207&pubNum=506&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0153052401&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254766801&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0224420501&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0145172701&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0301239401&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=I4b728737801d11e28a21ccb9036b2470&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2103/View.html?docGuid=I4b728737801d11e28a21ccb9036b2470&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOARTIIIS2CL1&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOARTIIIS2CL1&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I4b728737801d11e28a21ccb9036b2470&headnoteId=202993543900120140210233909&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=I4b728737801d11e28a21ccb9036b2470&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/170BIII/View.html?docGuid=I4b728737801d11e28a21ccb9036b2470&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOARTIIIS2CL1&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOARTIIIS2CL1&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I4b728737801d11e28a21ccb9036b2470&headnoteId=202993543900220140210233909&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I4b728737801d11e28a21ccb9036b2470&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/92k2450/View.html?docGuid=I4b728737801d11e28a21ccb9036b2470&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=I4b728737801d11e28a21ccb9036b2470&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/170Ak103.2/View.html?docGuid=I4b728737801d11e28a21ccb9036b2470&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOARTIIIS2CL1&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I4b728737801d11e28a21ccb9036b2470&headnoteId=202993543900320140210233909&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=I4b728737801d11e28a21ccb9036b2470&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Browse/Home/KeyNumber/170Ak103.2/View.html?docGuid=I4b728737801d11e28a21ccb9036b2470&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I4b728737801d11e28a21ccb9036b2470&headnoteId=202993543900420140210233909&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)








Clapper v. Amnesty Intern. USA, 133 S.Ct. 1138 (2013)



185 L.Ed.2d 264, 81 USLW 4121, 41 Media L. Rep. 1357, 13 Cal. Daily Op. Serv. 2081...



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2



[5] Federal Civil Procedure
In general;  injury or interest



Federal Civil Procedure
Causation;  redressability



To establish Article III standing, an injury
must be concrete, particularized, and actual or
imminent; fairly traceable to the challenged
action; and redressable by a favorable ruling.
U.S.C.A. Const. Art. 3, § 2, cl. 1.



203 Cases that cite this headnote



[6] Federal Civil Procedure
Causation;  redressability



Although imminence is a somewhat elastic
concept in the context of establishing Article
III standing, it cannot be stretched beyond its
purpose, which is to ensure that the alleged injury
is not too speculative for Article III purposes,
that the injury is certainly impending. U.S.C.A.
Const. Art. 3, § 2, cl. 1.
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[7] Telecommunications
Review of proceedings;  standing



Assertion of attorneys and human rights, labor,
legal, and media organizations, that there was
an objectively reasonable likelihood that their
communications with foreign contacts would be
intercepted at some point in the future under
provision of Foreign Intelligence Surveillance
Act (FISA) allowing surveillance of individuals
who were not “United States persons” and
were reasonably believed to be located outside
the United States, did not satisfy Article III
standing requirement that the threatened injury
be certainly impending. U.S.C.A. Const. Art. 3,
§ 2, cl. 1; 50 U.S.C.A. § 1881a.
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[8] Federal Civil Procedure
In general;  injury or interest



The party invoking federal jurisdiction bears
the burden of establishing standing, and, at the
summary judgment stage, such a party can no



longer rest on mere allegations, but must set forth
by affidavit or other evidence specific facts.



25 Cases that cite this headnote



[9] Telecommunications
Review of proceedings;  standing



Attorneys and human rights, labor, legal, and
media organizations alleging that there was
objectively reasonable likelihood that their
communications with foreign contacts would be
intercepted at some point in the future under
provision of Foreign Intelligence Surveillance
Act (FISA) allowing surveillance of individuals
who were not “United States persons” and
were reasonably believed to be located outside
United States could not satisfy the Article III
standing requirement that their injury be fairly
traceable to that provision at issue in their action
challenging its constitutionality; plaintiffs could
only speculate as to whether any interception
would be under the FISA provision or some other
authority. U.S.C.A. Const. Art. 3, § 2, cl. 1; 50
U.S.C.A. § 1881a.



31 Cases that cite this headnote



[10] Federal Civil Procedure
In general;  injury or interest



Plaintiffs cannot rely on speculation about the
unfettered choices made by independent actors
not before the court to establish Article III
standing. U.S.C.A. Const. Art. 3, § 2, cl. 1.



34 Cases that cite this headnote



[11] Telecommunications
Review of proceedings;  standing



Costly and burdensome measures allegedly
incurred by attorneys and human rights, labor,
legal, and media organizations to protect their
communications with foreign contacts from
the risk of surveillance under provision of
Foreign Intelligence Surveillance Act (FISA)
allowing surveillance of individuals who were
not “United States persons” and were reasonably
believed to be located outside the United States,
were not fairly traceable to the government's
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purported activities under the FISA provision,
and therefore did not give rise to standing to
challenge the constitutionality of the provision.
U.S.C.A. Const. Art. 3, § 2, cl. 1; 50 U.S.C.A. §
1881a.



20 Cases that cite this headnote



[12] Federal Civil Procedure
In general;  injury or interest



Plaintiffs cannot manufacture standing merely
by inflicting harm on themselves based on their
fears of hypothetical future harm that is not
certainly impending.



78 Cases that cite this headnote



[13] Federal Civil Procedure
In general;  injury or interest



The assumption that if plaintiffs have no standing
to sue, no one would have standing, is not a
reason to find standing.



51 Cases that cite this headnote



*1140  Syllabus *



Section 702 of the Foreign Intelligence Surveillance Act
of 1978 (FISA), 50 U.S.C. § 1881a, added by the
FISA Amendments Act of 2008, permits the Attorney
General and the Director of National Intelligence to acquire
foreign intelligence information by jointly authorizing the
surveillance of individuals who are not “United States
persons” and are reasonably believed to be located outside
the United States. Before doing so, the Attorney General
and the Director of National Intelligence normally must
obtain the Foreign Intelligence Surveillance Court's (FISC)
approval. Surveillance under § 1881a is subject to statutory
conditions, judicial authorization, congressional supervision,
and compliance with the Fourth Amendment. Respondents
—attorneys and human rights, labor, legal, and media
organizations—are United States persons who claim that
they engage in sensitive international communications with
individuals who they believe are likely targets of § 1881a
surveillance. On the day that the FISA Amendments Act was
enacted, they filed suit, seeking a declaration that § 1881a is



facially unconstitutional and a permanent injunction against
§ 1881a-authorized surveillance. The District Court found
that respondents lacked standing, but the Second Circuit
reversed, holding that respondents showed (1) an “objectively
reasonable likelihood” that their communications will be
intercepted at some time in the future, and (2) that they
are suffering present injuries resulting from costly and
burdensome measures they take to protect the confidentiality
of their international communications from possible § 1881a
surveillance.



Held : Respondents do not have Article III standing. Pp. 1146
– 1155.



(a) To establish Article III standing, an injury must be
“concrete, particularized, and actual or imminent; fairly
traceable to the challenged action; and redressable by a
favorable ruling.” Monsanto Co. *1141  v. Geertson Seed
Farms, ––– U.S. ––––, 130 S.Ct. 2743, 177 L.Ed.2d 461.
“[T]hreatened injury must be ‘ “certainly impending” ’ to
constitute injury in fact,” and “[a]llegations of possible future
injury” are not sufficient. Whitmore v. Arkansas, 495 U.S.
149, 158, 110 S.Ct. 1717, 109 L.Ed.2d 135. Pp. 1146 – 1150.



(b) Respondents assert that they have suffered injury in
fact that is fairly traceable to § 1881a because there is an
objectively reasonable likelihood that their communications
with their foreign contacts will be intercepted under
§ 1881a at some point. This argument fails. Initially,
the Second Circuit's “objectively reasonable likelihood”
standard is inconsistent with this Court's “threatened injury”
requirement. Respondents' standing theory also rests on a
speculative chain of possibilities that does not establish that
their potential injury is certainly impending or is fairly
traceable to § 1881a. First, it is highly speculative whether
the Government will imminently target communications to
which respondents are parties. Since respondents, as U.S.
persons, cannot be targeted under § 1881a, their theory
necessarily rests on their assertion that their foreign contacts
will be targeted. Yet they have no actual knowledge of the
Government's § 1881a targeting practices. Second, even if
respondents could demonstrate that the targeting of their
foreign contacts is imminent, they can only speculate as to
whether the Government will seek to use § 1881a-authorized
surveillance instead of one of the Government's numerous
other surveillance methods, which are not challenged here.
Third, even if respondents could show that the Government
will seek FISC authorization to target respondents' foreign
contacts under § 1881a, they can only speculate as to whether
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the FISC will authorize the surveillance. This Court is
reluctant to endorse standing theories that require guesswork
as to how independent decisionmakers will exercise their
judgment. See, e.g., Whitmore, supra, at 159–160, 110
S.Ct. 1717. Fourth, even if the Government were to obtain
the FISC's approval to target respondents' foreign contacts
under § 1881a, it is unclear whether the Government would
succeed in acquiring those contacts' communications. And
fifth, even if the Government were to target respondents'
foreign contacts, respondents can only speculate as to whether
their own communications with those contacts would be
incidentally acquired. Pp. 1147 – 1150.



(c) Respondents' alternative argument is also unpersuasive.
They claim that they suffer ongoing injuries that are fairly
traceable to § 1881a because the risk of § 1881a surveillance
requires them to take costly and burdensome measures to
protect the confidentiality of their communications. But
respondents cannot manufacture standing by choosing to
make expenditures based on hypothetical future harm that is
not certainly impending. Because they do not face a threat of
certainly impending interception under § 1881a, their costs
are simply the product of their fear of surveillance, which is
insufficient to create standing. See Laird v. Tatum, 408 U.S.
1, 10–15, 92 S.Ct. 2318, 33 L.Ed.2d 154. Accordingly, any
ongoing injuries that respondents are suffering are not fairly
traceable to § 1881a. Pp. 1150 – 1153.



(d) Respondents' remaining arguments are likewise
unavailing. Contrary to their claim, their alleged injuries are
not the same kinds of injuries that supported standing in cases
such as Friends of the Earth, Inc. v. Laidlaw Environmental
Services (TOC), Inc., 528 U.S. 167, 120 S.Ct. 693, 145
L.Ed.2d 610, Meese v. Keene, 481 U.S. 465, 107 S.Ct. 1862,
95 L.Ed.2d 415, and Monsanto, supra. And their suggestion
that they should be held *1142  to have standing because
otherwise the constitutionality of § 1881a will never be
adjudicated is both legally and factually incorrect. First, “
‘[t]he assumption that if respondents have no standing to sue,
no one would have standing, is not a reason to find standing.’
” Valley Forge Christian College v. Americans United for
Separation of Church and State, Inc., 454 U.S. 464, 489, 102
S.Ct. 752, 70 L.Ed.2d 700. Second, the holding in this case
by no means insulates § 1881a from judicial review. Pp. 1153
– 1155.



638 F.3d 118, reversed and remanded.



ALITO, J., delivered the opinion of the Court, in which
ROBERTS, C.J., and SCALIA, KENNEDY, and THOMAS,
JJ., joined. BREYER, J., filed a dissenting opinion, in which
GINSBURG, SOTOMAYOR, and KAGAN, JJ., joined.
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Opinion



Justice ALITO delivered the opinion of the Court.



Section 702 of the Foreign Intelligence Surveillance Act
of 1978, 50 U.S.C. § 1881a (2006 ed., Supp. V),
allows the Attorney General and the Director of National
Intelligence to acquire foreign intelligence information by
jointly authorizing the surveillance of individuals who are



not “United States persons” 1  and are reasonably believed
to be located outside the United States. Before doing
so, the Attorney General and the Director of National
Intelligence normally must obtain the Foreign Intelligence
Surveillance Court's approval. Respondents are United States
persons whose work, they allege, requires them to engage
in sensitive international communications with individuals
who they believe are likely targets of surveillance under
§ 1881a. Respondents seek a declaration that § 1881a is
unconstitutional, as well as an injunction against § 1881a-





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990067421&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990067421&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127177&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127177&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000029538&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000029538&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000029538&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987052726&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987052726&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022339670&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982102020&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982102020&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982102020&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024821954&pubNum=506&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0153052401&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0258116001&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254763301&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243105201&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0216654601&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254766801&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0224420501&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0145172701&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0301239401&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0329204201&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0352859501&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0132031001&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0335397301&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0352859501&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0151200201&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0151200201&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0343246801&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0278080301&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0293146401&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0307073801&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0325181301&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0302519201&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0302519201&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0329204201&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0242390001&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0101131601&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0345075701&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0106041801&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0213499701&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0373266601&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0373266601&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0365830201&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0153052401&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








Clapper v. Amnesty Intern. USA, 133 S.Ct. 1138 (2013)



185 L.Ed.2d 264, 81 USLW 4121, 41 Media L. Rep. 1357, 13 Cal. Daily Op. Serv. 2081...



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5



authorized surveillance. The question before us is whether
respondents have Article III standing to seek this prospective
relief.



*1143  Respondents assert that they can establish injury in
fact because there is an objectively reasonable likelihood that
their communications will be acquired under § 1881a at some
point in the future. But respondents' theory of future injury
is too speculative to satisfy the well-established requirement
that threatened injury must be “certainly impending.” E.g.,
Whitmore v. Arkansas, 495 U.S. 149, 158, 110 S.Ct. 1717,
109 L.Ed.2d 135 (1990). And even if respondents could
demonstrate that the threatened injury is certainly impending,
they still would not be able to establish that this injury is fairly
traceable to § 1881a. As an alternative argument, respondents
contend that they are suffering present injury because the
risk of § 1881a-authorized surveillance already has forced
them to take costly and burdensome measures to protect
the confidentiality of their international communications. But
respondents cannot manufacture standing by choosing to
make expenditures based on hypothetical future harm that is
not certainly impending. We therefore hold that respondents
lack Article III standing.



I



A



In 1978, after years of debate, Congress enacted the
Foreign Intelligence Surveillance Act (FISA) to authorize
and regulate certain governmental electronic surveillance of
communications for foreign intelligence purposes. See 92
Stat. 1783, 50 U.S.C. § 1801 et seq.; 1 D. Kris & J. Wilson,
National Security Investigations & Prosecutions §§ 3.1, 3.7
(2d ed. 2012) (hereinafter Kris & Wilson). In enacting FISA,
Congress legislated against the backdrop of our decision in
United States v. United States Dist. Court for Eastern Dist.
of Mich., 407 U.S. 297, 92 S.Ct. 2125, 32 L.Ed.2d 752
(1972) ( Keith ), in which we explained that the standards
and procedures that law enforcement officials must follow
when conducting “surveillance of ‘ordinary crime’ ” might
not be required in the context of surveillance conducted for
domestic national-security purposes. Id., at 322–323, 92 S.Ct.
2125. Although the Keith opinion expressly disclaimed any
ruling “on the scope of the President's surveillance power with
respect to the activities of foreign powers,” id., at 308, 92
S.Ct. 2125, it implicitly suggested that a special framework



for foreign intelligence surveillance might be constitutionally
permissible, see id., at 322–323, 92 S.Ct. 2125.



In constructing such a framework for foreign intelligence
surveillance, Congress created two specialized courts. In
FISA, Congress authorized judges of the Foreign Intelligence
Surveillance Court (FISC) to approve electronic surveillance
for foreign intelligence purposes if there is probable cause
to believe that “the target of the electronic surveillance
is a foreign power or an agent of a foreign power,” and
that each of the specific “facilities or places at which the
electronic surveillance is directed is being used, or is about
to be used, by a foreign power or an agent of a foreign
power.” § 105(a)(3), 92 Stat. 1790; see § 105(b)(1)(A), (b)
(1)(B), ibid.; 1 Kris & Wilson § 7:2, at 194–195; id., §
16:2, at 528–529. Additionally, Congress vested the Foreign
Intelligence Surveillance Court of Review with jurisdiction to
review any denials by the FISC of applications for electronic
surveillance. § 103(b), 92 Stat. 1788; 1 Kris & Wilson § 5:7,
at 151–153.



In the wake of the September 11th attacks, President George
W. Bush authorized the National Security Agency (NSA)
to conduct warrantless wiretapping of telephone and e-mail
communications where one party to the communication was
located outside the United States and a participant in “the
call was reasonably believed to be a member or agent of al
Qaeda or an *1144  affiliated terrorist organization,” App. to
Pet. for Cert. 403a. See id., at 263a–265a, 268a, 273a–279a,
292a–293a; American Civil Liberties Union v. NSA, 493 F.3d
644, 648 (C.A.6 2007) (ACLU ) (opinion of Batchelder,
J.). In January 2007, the FISC issued orders authorizing the
Government to target international communications into or
out of the United States where there was probable cause
to believe that one participant to the communication was
a member or agent of al Qaeda or an associated terrorist
organization. App. to Pet. for Cert. 312a, 398a, 405a. These
FISC orders subjected any electronic surveillance that was
then occurring under the NSA's program to the approval
of the FISC. Id., at 405a; see id., at 312a, 404a. After a
FISC Judge subsequently narrowed the FISC's authorization
of such surveillance, however, the Executive asked Congress
to amend FISA so that it would provide the intelligence
community with additional authority to meet the challenges of
modern technology and international terrorism. Id., at 315a–
318a, 331a–333a, 398a; see id., at 262a, 277a–279a, 287a.



When Congress enacted the FISA Amendments Act of 2008
(FISA Amendments Act), 122 Stat. 2436, it left much of





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990067421&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990067421&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1881A&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOARTIIIS2CL1&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=50USCAS1801&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127161&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127161&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127161&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127161&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127161&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127161&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127161&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127161&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127161&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127161&pubNum=708&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012642800&pubNum=506&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&fi=co_pp_sp_506_648&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_648


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012642800&pubNum=506&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&fi=co_pp_sp_506_648&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_648


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012642800&originatingDoc=I4b728737801d11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)








Clapper v. Amnesty Intern. USA, 133 S.Ct. 1138 (2013)



185 L.Ed.2d 264, 81 USLW 4121, 41 Media L. Rep. 1357, 13 Cal. Daily Op. Serv. 2081...



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 6



FISA intact, but it “established a new and independent source
of intelligence collection authority, beyond that granted in
traditional FISA.” 1 Kris & Wilson § 9:11, at 349–350. As
relevant here, § 702 of FISA, 50 U.S.C. § 1881a (2006
ed., Supp. V), which was enacted as part of the FISA
Amendments Act, supplements pre-existing FISA authority
by creating a new framework under which the Government
may seek the FISC's authorization of certain foreign
intelligence surveillance targeting the communications of
non-U.S. persons located abroad. Unlike traditional FISA
surveillance, § 1881a does not require the Government to
demonstrate probable cause that the target of the electronic
surveillance is a foreign power or agent of a foreign power.
Compare § 1805(a)(2)(A), (a)(2)(B), with § 1881a(d)(1), (i)
(3)(A); 638 F.3d 118, 126 (C.A.2 2011); 1 Kris & Wilson
§ 16:16, at 584. And, unlike traditional FISA, § 1881a does
not require the Government to specify the nature and location
of each of the particular facilities or places at which the
electronic surveillance will occur. Compare § 1805(a)(2)(B),
(c)(1) (2006 ed. and Supp. V), with § 1881a(d)(1), (g)(4), (i)
(3)(A); 638 F.3d, at 125–126;  1 Kris & Wilson § 16:16, at



585. 2



The present case involves a constitutional challenge to §
1881a. Surveillance under § 1881a is subject to statutory
conditions, judicial authorization, congressional supervision,
and compliance with the Fourth Amendment. Section 1881a
provides that, upon the issuance of an order from the Foreign
Intelligence Surveillance Court, “the Attorney General and
the Director of National Intelligence may authorize jointly,
for a period of up to 1 year ..., the targeting of persons
reasonably believed to be located outside the United States
to acquire foreign intelligence information.” § 1881a(a).
Surveillance under § 1881a may not be intentionally targeted
at any person known to be in the United States or any U.S.
person reasonably believed to be located abroad. § 1881a(b)
(1)–(3); see also § 1801(i). Additionally, acquisitions under
§ 1881a must comport with the Fourth Amendment. §
1881a(b)(5). Moreover, surveillance under § 1881a is subject
to congressional oversight and several types of Executive
*1145  Branch review. See § 1881a(f)(2), (l ); Amnesty



Int'l USA v. McConnell, 646 F.Supp.2d 633, 640–641
(S.D.N.Y.2009).



Section 1881a mandates that the Government obtain
the Foreign Intelligence Surveillance Court's approval of
“targeting” procedures, “minimization” procedures, and a
governmental certification regarding proposed surveillance.
§ 1881a(a), (c)(1), (i)(2), (i)(3). Among other things, the



Government's certification must attest that (1) procedures
are in place “that have been approved, have been submitted
for approval, or will be submitted with the certification for
approval by the [FISC] that are reasonably designed” to
ensure that an acquisition is “limited to targeting persons
reasonably believed to be located outside” the United
States; (2) minimization procedures adequately restrict
the acquisition, retention, and dissemination of nonpublic
information about unconsenting U.S. persons, as appropriate;
(3) guidelines have been adopted to ensure compliance with
targeting limits and the Fourth Amendment; and (4) the
procedures and guidelines referred to above comport with the
Fourth Amendment. § 1881a(g)(2); see § 1801(h).



The Foreign Intelligence Surveillance Court's role
includes determining whether the Government's certification
contains the required elements. Additionally, the Court
assesses whether the targeting procedures are “reasonably
designed” (1) to “ensure that an acquisition ... is limited to
targeting persons reasonably believed to be located outside
the United States” and (2) to “prevent the intentional
acquisition of any communication as to which the sender
and all intended recipients are known ... to be located in
the United States.” § 1881a(i)(2)(B). The Court analyzes
whether the minimization procedures “meet the definition
of minimization procedures under section 1801(h) ..., as
appropriate.” § 1881a(i)(2)(C). The Court also assesses
whether the targeting and minimization procedures are
consistent with the statute and the Fourth Amendment. See §



1881a(i)(3)(A). 3



B



Respondents are attorneys and human rights, labor, legal,
and media organizations whose work allegedly requires them
to engage in sensitive and sometimes privileged telephone
and e-mail communications with colleagues, clients, sources,
and other individuals located abroad. Respondents believe
that some of the people with whom they exchange foreign
intelligence information are likely targets of surveillance
under § 1881a. Specifically, respondents claim that they
communicate by telephone and e-mail with people the
Government “believes or believed to be associated with
terrorist organizations,” “people located in geographic areas
that are a special focus” of the Government's counterterrorism
or diplomatic efforts, and activists who oppose governments
that are supported by the United States Government. App. to
Pet. for Cert. 399a.
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Respondents claim that § 1881a compromises their ability
to locate witnesses, cultivate sources, obtain information,
and communicate confidential information to their clients.
Respondents also assert that they “have ceased engaging”
in certain telephone and e-mail conversations. Id., at 400a.
According to respondents, the *1146  threat of surveillance
will compel them to travel abroad in order to have in-person
conversations. In addition, respondents declare that they have
undertaken “costly and burdensome measures” to protect the
confidentiality of sensitive communications. Ibid.



C



On the day when the FISA Amendments Act was enacted,
respondents filed this action seeking (1) a declaration that
§ 1881a, on its face, violates the Fourth Amendment,
the First Amendment, Article III, and separation-of-powers
principles and (2) a permanent injunction against the use of
§ 1881a. Respondents assert what they characterize as two
separate theories of Article III standing. First, they claim
that there is an objectively reasonable likelihood that their
communications will be acquired under § 1881a at some point
in the future, thus causing them injury. Second, respondents
maintain that the risk of surveillance under § 1881a is so
substantial that they have been forced to take costly and
burdensome measures to protect the confidentiality of their
international communications; in their view, the costs they
have incurred constitute present injury that is fairly traceable
to § 1881a.



After both parties moved for summary judgment, the District
Court held that respondents do not have standing. McConnell,
646 F.Supp.2d, at 635. On appeal, however, a panel of the
Second Circuit reversed. The panel agreed with respondents'
argument that they have standing due to the objectively
reasonable likelihood that their communications will be
intercepted at some time in the future. 638 F.3d, at 133,
134, 139. In addition, the panel held that respondents
have established that they are suffering “present injuries in
fact—economic and professional harms—stemming from a
reasonable fear of future harmful government conduct.” Id.,
at 138. The Second Circuit denied rehearing en banc by an
equally divided vote. 667 F.3d 163 (2011).



Because of the importance of the issue and the novel view
of standing adopted by the Court of Appeals, we granted



certiorari, 566 U.S. ––––, 132 S.Ct. 2431, 182 L.Ed.2d 1061
(2012), and we now reverse.



II



[1]  [2]  Article III of the Constitution limits federal courts'
jurisdiction to certain “Cases” and “Controversies.” As we
have explained, “[n]o principle is more fundamental to the
judiciary's proper role in our system of government than
the constitutional limitation of federal-court jurisdiction to
actual cases or controversies.” DaimlerChrysler Corp. v.
Cuno, 547 U.S. 332, 341, 126 S.Ct. 1854, 164 L.Ed.2d 589
(2006) (internal quotation marks omitted); Raines v. Byrd,
521 U.S. 811, 818, 117 S.Ct. 2312, 138 L.Ed.2d 849 (1997)
(internal quotation marks omitted); see, e.g., Summers v.
Earth Island Institute, 555 U.S. 488, 492–493, 129 S.Ct.
1142, 173 L.Ed.2d 1 (2009). “One element of the case-or-
controversy requirement” is that plaintiffs “must establish
that they have standing to sue.” Raines, supra, at 818, 117
S.Ct. 2312; see also Summers, supra, at 492–493, 129 S.Ct.
1142; DaimlerChrysler Corp., supra, at 342, 126 S.Ct. 1854;
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, 112 S.Ct.
2130, 119 L.Ed.2d 351 (1992).



[3]  [4]  The law of Article III standing, which is built
on separation-of-powers principles, serves to prevent the
judicial process from being used to usurp the powers of the
political branches. Summers, supra, at 492–493, 129 S.Ct.
1142; DaimlerChrysler Corp., supra, at 341–342, 353, 126
S.Ct. 1854; Raines, supra, at 818–820, 117 S.Ct. 2312; Valley
Forge Christian *1147  College v. Americans United for
Separation of Church and State, Inc., 454 U.S. 464, 471–
474, 102 S.Ct. 752, 70 L.Ed.2d 700 (1982); Schlesinger
v. Reservists Comm. to Stop the War, 418 U.S. 208, 221–
222, 94 S.Ct. 2925, 41 L.Ed.2d 706 (1974). In keeping with
the purpose of this doctrine, “[o]ur standing inquiry has
been especially rigorous when reaching the merits of the
dispute would force us to decide whether an action taken by
one of the other two branches of the Federal Government
was unconstitutional.” Raines, supra, at 819–820, 117 S.Ct.
2312; see Valley Forge Christian College, supra, at 473–
474, 102 S.Ct. 752; Schlesinger, supra, at 221–222, 94
S.Ct. 2925. “Relaxation of standing requirements is directly
related to the expansion of judicial power,” United States v.
Richardson, 418 U.S. 166, 188, 94 S.Ct. 2940, 41 L.Ed.2d
678 (1974) (Powell, J., concurring); see also Summers, supra,
at 492–493, 129 S.Ct. 1142; Schlesinger, supra, at 222, 94
S.Ct. 2925, and we have often found a lack of standing in
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Clapper v. Amnesty Intern. USA, 133 S.Ct. 1138 (2013)
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cases in which the Judiciary has been requested to review
actions of the political branches in the fields of intelligence
gathering and foreign affairs, see, e.g., Richardson, supra,
at 167–170, 94 S.Ct. 2940 (plaintiff lacked standing to
challenge the constitutionality of a statute permitting the
Central Intelligence Agency to account for its expenditures
solely on the certificate of the CIA Director); Schlesinger,
supra, at 209–211, 94 S.Ct. 2925 (plaintiffs lacked standing
to challenge the Armed Forces Reserve membership of
Members of Congress); Laird v. Tatum, 408 U.S. 1, 11–16, 92
S.Ct. 2318, 33 L.Ed.2d 154 (1972) (plaintiffs lacked standing
to challenge an Army intelligence-gathering program).



[5]  [6]  To establish Article III standing, an injury must
be “concrete, particularized, and actual or imminent; fairly
traceable to the challenged action; and redressable by a
favorable ruling.” Monsanto Co. v. Geertson Seed Farms,
561 U.S. 139, ––––, 130 S.Ct. 2743, 2752, 177 L.Ed.2d 461
(2010); see also Summers, supra, at 493, 129 S.Ct. 1142;
Defenders of Wildlife, 504 U.S., at 560–561, 112 S.Ct. 2130.
“Although imminence is concededly a somewhat elastic
concept, it cannot be stretched beyond its purpose, which is
to ensure that the alleged injury is not too speculative for
Article III purposes—that the injury is certainly impending.”
Id., at 565, n. 2, 112 S.Ct. 2130 (internal quotation marks
omitted). Thus, we have repeatedly reiterated that “threatened
injury must be certainly impending to constitute injury in
fact,” and that “[a]llegations of possible future injury” are
not sufficient. Whitmore, 495 U.S., at 158, 110 S.Ct. 1717
(emphasis added; internal quotation marks omitted); see also
Defenders of Wildlife, supra, at 565, n. 2, 567, n. 3, 112 S.Ct.
2130; see DaimlerChrysler Corp., supra, at 345, 126 S.Ct.
1854; Friends of the Earth, Inc. v. Laidlaw Environmental
Services (TOC), Inc., 528 U.S. 167, 190, 120 S.Ct. 693, 145
L.Ed.2d 610 (2000); Babbitt v. Farm Workers, 442 U.S. 289,
298, 99 S.Ct. 2301, 60 L.Ed.2d 895 (1979).



III



A



Respondents assert that they can establish injury in fact that
is fairly traceable to § 1881a because there is an objectively
reasonable likelihood that their communications with their
foreign contacts will be intercepted under § 1881a at some
point in the future. This argument fails. As an initial matter,
the Second Circuit's “objectively reasonable likelihood”
standard is inconsistent with our requirement that “threatened



injury must be certainly impending to constitute injury in
fact.” Whitmore, supra, at 158, 110 S.Ct. 1717 (internal
quotation marks omitted); see *1148  also DaimlerChrysler
Corp., supra, at 345, 126 S.Ct. 1854; Laidlaw, supra, at
190, 120 S.Ct. 693; Defenders of Wildlife, supra, at 565, n.
2, 112 S.Ct. 2130; Babbitt, supra, at 298, 99 S.Ct. 2301.
Furthermore, respondents' argument rests on their highly
speculative fear that: (1) the Government will decide to
target the communications of non-U.S. persons with whom
they communicate; (2) in doing so, the Government will
choose to invoke its authority under § 1881a rather than
utilizing another method of surveillance; (3) the Article III
judges who serve on the Foreign Intelligence Surveillance
Court will conclude that the Government's proposed
surveillance procedures satisfy § 1881a's many safeguards
and are consistent with the Fourth Amendment; (4) the
Government will succeed in intercepting the communications
of respondents' contacts; and (5) respondents will be parties
to the particular communications that the Government
intercepts. As discussed below, respondents' theory of
standing, which relies on a highly attenuated chain of
possibilities, does not satisfy the requirement that threatened
injury must be certainly impending. See Summers, supra, at
496, 129 S.Ct. 1142 (rejecting a standing theory premised on
a speculative chain of possibilities); Whitmore, supra, at 157–
160, 110 S.Ct. 1717 (same). Moreover, even if respondents
could demonstrate injury in fact, the second link in the
above-described chain of contingencies—which amounts to
mere speculation about whether surveillance would be under
§ 1881a or some other authority—shows that respondents
cannot satisfy the requirement that any injury in fact must be
fairly traceable to § 1881a.



[7]  First, it is speculative whether the Government will
imminently target communications to which respondents are
parties. Section 1881a expressly provides that respondents,
who are U.S. persons, cannot be targeted for surveillance
under § 1881a. See § 1881a(b)(1)–(3); 667 F.3d, at 173
(Raggi, J., dissenting from denial of rehearing en banc).
Accordingly, it is no surprise that respondents fail to offer
any evidence that their communications have been monitored
under § 1881a, a failure that substantially undermines their
standing theory. See ACLU, 493 F.3d, at 655–656, 673–
674 (opinion of Batchelder, J.) (concluding that plaintiffs
who lacked evidence that their communications had been
intercepted did not have standing to challenge alleged NSA
surveillance). Indeed, respondents do not even allege that the
Government has sought the FISC's approval for surveillance
of their communications. Accordingly, respondents' theory
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necessarily rests on their assertion that the Government will
target other individuals—namely, their foreign contacts.



[8]  Yet respondents have no actual knowledge of
the Government's § 1881a targeting practices. Instead,
respondents merely speculate and make assumptions about
whether their communications with their foreign contacts
will be acquired under § 1881a. See 667 F.3d, at 185–187
(opinion of Raggi, J.). For example, journalist Christopher
Hedges states: “I have no choice but to assume that any
of my international communications may be subject to
government surveillance, and I have to make decisions ...
in light of that assumption.” App. to Pet. for Cert. 366a
(emphasis added and deleted). Similarly, attorney Scott
McKay asserts that, “[b]ecause of the [FISA Amendments
Act], we now have to assume that every one of our
international communications may be monitored by the
government.” Id., at 375a (emphasis added); see also id., at
337a, 343a–344a, 350a, 356a. “The party invoking federal
jurisdiction bears the burden of establishing” standing—and,
at the *1149  summary judgment stage, such a party “can
no longer rest on ... ‘mere allegations,’ but must ‘set forth’
by affidavit or other evidence ‘specific facts.’ ” Defenders
of Wildlife, 504 U.S., at 561, 112 S.Ct. 2130. Respondents,
however, have set forth no specific facts demonstrating that
the communications of their foreign contacts will be targeted.
Moreover, because § 1881a at most authorizes—but does
not mandate or direct—the surveillance that respondents
fear, respondents' allegations are necessarily conjectural. See
United Presbyterian Church in U.S.A. v. Reagan, 738 F.2d
1375, 1380 (C.A.D.C.1984) (SCALIA, J.); 667 F.3d, at 187
(opinion of Raggi, J.). Simply put, respondents can only
speculate as to how the Attorney General and the Director
of National Intelligence will exercise their discretion in



determining which communications to target. 4



[9]  Second, even if respondents could demonstrate that the
targeting of their foreign contacts is imminent, respondents
can only speculate as to whether the Government will
seek to use § 1881a-authorized surveillance (rather than
other methods) to do so. The Government has numerous
other methods of conducting surveillance, none of which
is challenged here. Even after the enactment of the FISA
Amendments Act, for example, the Government may still
conduct electronic surveillance of persons abroad under the
older provisions of FISA so long as it satisfies the applicable
requirements, including a demonstration of probable cause
to believe that the person is a foreign power or agent of a
foreign power. See § 1805. The Government may also obtain



information from the intelligence services of foreign nations.
Brief for Petitioners 33. And, although we do not reach the
question, the Government contends that it can conduct FISA-
exempt human and technical surveillance programs that are
governed by Executive Order 12333. See Exec. Order No.
12333, §§ 1.4, 2.1–2.5, 3 CFR 202, 210–212 (1981), reprinted
as amended, note following 50 U.S.C. § 401, pp. 543, 547–
548. Even if respondents could demonstrate that their foreign
contacts will imminently be targeted—indeed, even if they
could show that interception of their own communications
will imminently occur—they would still need to show that
their injury is fairly traceable to § 1881a. But, because
respondents can only speculate as to whether any (asserted)
interception would be under § 1881a or some other authority,
they cannot satisfy the “fairly traceable” requirement.



Third, even if respondents could show that the Government
will seek the Foreign Intelligence Surveillance Court's
authorization to acquire the communications of *1150
respondents' foreign contacts under § 1881a, respondents
can only speculate as to whether that court will authorize
such surveillance. In the past, we have been reluctant to
endorse standing theories that require guesswork as to how
independent decisionmakers will exercise their judgment.
In Whitmore, for example, the plaintiff's theory of standing
hinged largely on the probability that he would obtain federal
habeas relief and be convicted upon retrial. In holding that
the plaintiff lacked standing, we explained that “[i]t is just
not possible for a litigant to prove in advance that the judicial
system will lead to any particular result in his case.” 495 U.S.,
at 159–160, 110 S.Ct. 1717; see Defenders of Wildlife, 504
U.S., at 562, 112 S.Ct. 2130.



We decline to abandon our usual reluctance to endorse
standing theories that rest on speculation about the
decisions of independent actors. Section 1881a mandates
that the Government must obtain the Foreign Intelligence
Surveillance Court's approval of targeting procedures,
minimization procedures, and a governmental certification
regarding proposed surveillance. § 1881a(a), (c)(1), (i)(2),
(i)(3). The Court must, for example, determine whether
the Government's procedures are “reasonably designed ...
to minimize the acquisition and retention, and prohibit
the dissemination, of nonpublicly available information
concerning unconsenting United States persons.” § 1801(h);
see § 1881a(i)(2), (i)(3)(A). And, critically, the Court
must also assess whether the Government's targeting
and minimization procedures comport with the Fourth
Amendment. § 1881a(i)(3)(A).
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Fourth, even if the Government were to obtain the
Foreign Intelligence Surveillance Court's approval to target
respondents' foreign contacts under § 1881a, it is unclear
whether the Government would succeed in acquiring the
communications of respondents' foreign contacts. And fifth,
even if the Government were to conduct surveillance of
respondents' foreign contacts, respondents can only speculate
as to whether their own communications with their foreign
contacts would be incidentally acquired.



[10]  In sum, respondents' speculative chain of possibilities
does not establish that injury based on potential future
surveillance is certainly impending or is fairly traceable to §



1881a. 5



B



[11]  Respondents' alternative argument—namely, that they
can establish standing based on the measures that they have
undertaken to avoid § 1881a-authorized surveillance—fares
no better. Respondents *1151  assert that they are suffering
ongoing injuries that are fairly traceable to § 1881a because
the risk of surveillance under § 1881a requires them to take
costly and burdensome measures to protect the confidentiality
of their communications. Respondents claim, for instance,
that the threat of surveillance sometimes compels them to
avoid certain e-mail and phone conversations, to “tal[k] in
generalities rather than specifics,” or to travel so that they can
have in-person conversations. Tr. of Oral Arg. 38; App. to Pet.



for Cert. 338a, 345a, 367a, 400a. 6  The Second Circuit panel
concluded that, because respondents are already suffering
such ongoing injuries, the likelihood of interception under §
1881a is relevant only to the question whether respondents'
ongoing injuries are “fairly traceable” to § 1881a. See 638
F.3d, at 133–134; 667 F.3d, at 180 (opinion of Raggi, J.).
Analyzing the “fairly traceable” element of standing under a
relaxed reasonableness standard, see 638 F.3d, at 133–134,
the Second Circuit then held that “plaintiffs have established
that they suffered present injuries in fact—economic and
professional harms—stemming from a reasonable fear of
future harmful government conduct,” id., at 138.



[12]  The Second Circuit's analysis improperly allowed
respondents to establish standing by asserting that they
suffer present costs and burdens that are based on a fear of
surveillance, so long as that fear is not “fanciful, paranoid,
or otherwise unreasonable.” See id., at 134. This improperly



waters down the fundamental requirements of Article III.
Respondents' contention that they have standing because
they incurred certain costs as a reasonable reaction to a
risk of harm is unavailing—because the harm respondents
seek to avoid is not certainly impending. In other words,
respondents cannot manufacture standing merely by inflicting
harm on themselves based on their fears of hypothetical
future harm that is not certainly impending. See Pennsylvania
v. New Jersey, 426 U.S. 660, 664, 96 S.Ct. 2333, 49
L.Ed.2d 124 (1976) (per curiam ); National Family Planning
& Reproductive Health Assn., Inc., 468 F.3d 826, 831
(C.A.D.C.2006). Any ongoing injuries that respondents are
suffering are not fairly traceable to § 1881a.



If the law were otherwise, an enterprising plaintiff would be
able to secure a lower standard for Article III standing simply
by making an expenditure based on a nonparanoid fear.
As Judge Raggi accurately noted, under the Second Circuit
panel's reasoning, respondents could, “for the price of a plane
ticket, ... transform their standing burden from one requiring a
showing of actual or imminent ... interception to one requiring
a showing that their subjective fear of such interception is
not fanciful, irrational, or clearly unreasonable.” 667 F.3d,
at 180 (internal quotation marks omitted). Thus, allowing
respondents to bring this action based on costs they incurred
in response to a speculative threat would be tantamount to
accepting a repackaged version of respondents' first failed
theory of standing. See ACLU, 493 F.3d, at 656–657 (opinion
of Batchelder, J.).



*1152  Another reason that respondents' present injuries are
not fairly traceable to § 1881a is that even before § 1881a
was enacted, they had a similar incentive to engage in many
of the countermeasures that they are now taking. See id., at
668–670. For instance, respondent Scott McKay's declaration
describes—and the dissent heavily relies on—Mr. McKay's
“knowledge” that thousands of communications involving
one of his clients were monitored in the past. App. to Pet.
for Cert. 370a; post, at 1156 – 1157, 1158 – 1159. But
this surveillance was conducted pursuant to FISA authority
that predated § 1881a. See Brief for Petitioners 32, n. 11;
Al–Kidd v. Gonzales, No. 05–cv–93, 2008 WL 5123009
(D.Idaho, Dec. 4, 2008). Thus, because the Government
was allegedly conducting surveillance of Mr. McKay's client
before Congress enacted § 1881a, it is difficult to see how the
safeguards that Mr. McKay now claims to have implemented
can be traced to § 1881a.
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Because respondents do not face a threat of certainly
impending interception under § 1881a, the costs that they
have incurred to avoid surveillance are simply the product of



their fear of surveillance, 7  and our decision in Laird makes
it clear that such a fear is insufficient to create standing. See
408 U.S., at 10–15, 92 S.Ct. 2318. The plaintiffs in Laird
argued that their exercise of First Amendment rights was
being “chilled by the mere existence, without more, of [the
Army's] investigative and data-gathering activity.” Id., at 10,
92 S.Ct. 2318. While acknowledging that prior cases had
held that constitutional violations may arise from the chilling
effect of “regulations that fall short of a direct prohibition
against the exercise of First Amendment rights,” the Court
declared that none of those cases involved a “chilling effect
aris[ing] merely from the individual's knowledge that a
governmental agency was engaged in certain activities or
from the individual's concomitant fear that, armed with the
fruits of those activities, the agency might in the future
take some other and additional action detrimental to that
individual.” Id., at 11, 92 S.Ct. 2318. Because “[a]llegations
of a subjective ‘chill’ are not an adequate substitute for a
claim of specific present objective harm or a threat of specific
future harm,” id., at 13–14, 92 S.Ct. 2318, the plaintiffs
in Laird—and respondents here—lack standing. See ibid.;
ACLU, supra, at 661–662 (opinion of Batchelder, J.) (holding
that plaintiffs lacked standing because they “allege[d] only
a subjective apprehension” of alleged NSA surveillance and
“a personal (self-imposed) unwillingness to communicate”);
United Presbyterian Church, 738 F.2d, at 1378 (holding
that plaintiffs lacked standing to challenge the legality of
an Executive Order relating to surveillance because “the
‘chilling effect’ which is produced by their fear of being
subjected to illegal surveillance and which deters them from
conducting constitutionally protected activities, is foreclosed
as a basis for standing” by Laird ).



For the reasons discussed above, respondents' self-inflicted
injuries are not fairly traceable to the Government's purported
activities under § 1881a, and their *1153  subjective fear of
surveillance does not give rise to standing.



IV



A



Respondents incorrectly maintain that “[t]he kinds of injuries
incurred here—injuries incurred because of [respondents']



reasonable efforts to avoid greater injuries that are otherwise
likely to flow from the conduct they challenge—are the same
kinds of injuries that this Court held to support standing in
cases such as” Laidlaw, Meese v. Keene, 481 U.S. 465, 107
S.Ct. 1862, 95 L.Ed.2d 415 (1987), and Monsanto. Brief
for Respondents 24. As an initial matter, none of these
cases holds or even suggests that plaintiffs can establish
standing simply by claiming that they experienced a “chilling
effect” that resulted from a governmental policy that does
not regulate, constrain, or compel any action on their part.
Moreover, each of these cases was very different from the
present case.



In Laidlaw, plaintiffs' standing was based on “the proposition
that a company's continuous and pervasive illegal discharges
of pollutants into a river would cause nearby residents to
curtail their recreational use of that waterway and would
subject them to other economic and aesthetic harms.” 528
U.S., at 184, 120 S.Ct. 693. Because the unlawful discharges
of pollutants were “concededly ongoing,” the only issue
was whether “nearby residents”—who were members of
the organizational plaintiffs—acted reasonably in refraining
from using the polluted area. Id., at 183–184, 120 S.Ct.
693. Laidlaw is therefore quite unlike the present case, in
which it is not “concede[d]” that respondents would be
subject to unlawful surveillance but for their decision to take
preventive measures. See ACLU, 493 F.3d, at 686 (opinion
of Batchelder, J.) (distinguishing Laidlaw on this ground);
id., at 689–690 (Gibbons, J., concurring) (same); 667 F.3d,
at 182–183 (opinion of Raggi, J.) (same). Laidlaw would
resemble this case only if (1) it were undisputed that the
Government was using § 1881a-authorized surveillance to
acquire respondents' communications and (2) the sole dispute
concerned the reasonableness of respondents' preventive
measures.



In Keene, the plaintiff challenged the constitutionality of
the Government's decision to label three films as “political
propaganda.” 481 U.S., at 467, 107 S.Ct. 1862. The Court
held that the plaintiff, who was an attorney and a state
legislator, had standing because he demonstrated, through
“detailed affidavits,” that he “could not exhibit the films
without incurring a risk of injury to his reputation and of
an impairment of his political career.” Id., at 467, 473–475,
107 S.Ct. 1862. Unlike the present case, Keene involved
“more than a ‘subjective chill’ ” based on speculation about
potential governmental action; the plaintiff in that case was
unquestionably regulated by the relevant statute, and the films
that he wished to exhibit had already been labeled as “political
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propaganda.” See ibid.; ACLU, 493 F.3d, at 663–664 (opinion
of Batchelder, J.); id., at 691 (Gibbons, J., concurring).



Monsanto, on which respondents also rely, is likewise
inapposite. In Monsanto, conventional alfalfa farmers had
standing to seek injunctive relief because the agency's
decision to deregulate a variety of genetically engineered
alfalfa gave rise to a “significant risk of gene flow to non-
genetically-engineered varieties of alfalfa.” 561 U.S., at ––––,
130 S.Ct., at 2755. The standing analysis in that case hinged
on evidence that genetically engineered alfalfa “ ‘seed fields
[we]re currently being planted in all the major alfalfa seed
production areas' ”; the bees that pollinate alfalfa “ ‘have
a range of at least two to ten *1154  miles' ”; and the
alfalfa seed farms were concentrated in an area well within
the bees' pollination range. Id., at –––– – ––––, and n. 3,
130 S.Ct., at 2754–2755, and n. 3. Unlike the conventional
alfalfa farmers in Monsanto, however, respondents in the
present case present no concrete evidence to substantiate
their fears, but instead rest on mere conjecture about possible
governmental actions.



B



[13]  Respondents also suggest that they should be held
to have standing because otherwise the constitutionality of
§ 1881a could not be challenged. It would be wrong, they
maintain, to “insulate the government's surveillance activities
from meaningful judicial review.” Brief for Respondents
60. Respondents' suggestion is both legally and factually
incorrect. First, “ ‘[t]he assumption that if respondents have
no standing to sue, no one would have standing, is not a reason
to find standing.’ ” Valley Forge Christian College, 454 U.S.,
at 489, 102 S.Ct. 752; Schlesinger, 418 U.S., at 227, 94 S.Ct.
2925; see also Richardson, 418 U.S., at 179, 94 S.Ct. 2940;
Raines, 521 U.S., at 835, 117 S.Ct. 2312 (Souter, J., joined by
GINSBURG, J., concurring in judgment).



Second, our holding today by no means insulates § 1881a
from judicial review. As described above, Congress created
a comprehensive scheme in which the Foreign Intelligence
Surveillance Court evaluates the Government's certifications,
targeting procedures, and minimization procedures—
including assessing whether the targeting and minimization
procedures comport with the Fourth Amendment. § 1881a(a),
(c)(1), (i)(2), (i)(3). Any dissatisfaction that respondents may
have about the Foreign Intelligence Surveillance Court's



rulings—or the congressional delineation of that court's role
—is irrelevant to our standing analysis.



Additionally, if the Government intends to use or disclose
information obtained or derived from a § 1881a acquisition
in judicial or administrative proceedings, it must provide
advance notice of its intent, and the affected person may
challenge the lawfulness of the acquisition. §§ 1806(c),



1806(e), 1881e(a) (2006 ed. and Supp. V). 8  Thus, if the
Government were to prosecute one of respondent-attorney's
foreign clients using § 1881a-authorized surveillance, the
Government would be required to make a disclosure.
Although the foreign client might not have a viable Fourth
Amendment claim, see, e.g., United States v. Verdugo–
Urquidez, 494 U.S. 259, 261, 110 S.Ct. 1056, 108 L.Ed.2d
222 (1990), it is possible that the monitoring of the target's
conversations with his or her attorney would provide grounds
for a claim of standing on the part of the attorney. Such an
attorney would certainly have a stronger evidentiary basis for
establishing standing than do respondents in the present case.
In such a situation, unlike in the present case, it would at least
be clear that the Government had acquired the foreign client's
communications using § 1881a-authorized surveillance.



Finally, any electronic communications service provider that
the Government directs to assist in § 1881a surveillance
may challenge the lawfulness of that directive before the
FISC. § 1881a(h)(4), (6). Indeed, *1155  at the behest
of a service provider, the Foreign Intelligence Surveillance
Court of Review previously analyzed the constitutionality
of electronic surveillance directives issued pursuant to
a now-expired set of FISA amendments. See In re
Directives Pursuant to Section 105B of Foreign Intelligence



Surveillance Act, 551 F.3d 1004, 1006–1016 (2008) (holding
that the provider had standing and that the directives were
constitutional).



* * *



We hold that respondents lack Article III standing
because they cannot demonstrate that the future injury
they purportedly fear is certainly impending and because
they cannot manufacture standing by incurring costs in
anticipation of non-imminent harm. We therefore reverse the
judgment of the Second Circuit and remand the case for
further proceedings consistent with this opinion.



It is so ordered.
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Justice BREYER, with whom Justice GINSBURG, Justice
SOTOMAYOR, and Justice KAGAN join, dissenting.
The plaintiffs' standing depends upon the likelihood that
the Government, acting under the authority of 50 U.S.C. §
1881a (2006 ed., Supp. V), will harm them by intercepting
at least some of their private, foreign, telephone, or e-mail
conversations. In my view, this harm is not “speculative.”
Indeed it is as likely to take place as are most future
events that commonsense inference and ordinary knowledge
of human nature tell us will happen. This Court has often
found the occurrence of similar future events sufficiently
certain to support standing. I dissent from the Court's contrary
conclusion.



I



Article III specifies that the “judicial Power” of the United
States extends only to actual “Cases” and “Controversies.” §
2. It thereby helps to ensure that the legal questions presented
to the federal courts will not take the form of abstract
intellectual problems resolved in the “rarified atmosphere
of a debating society” but instead those questions will be
presented “in a concrete factual context conducive to a
realistic appreciation of the consequences of judicial action.”
Valley Forge Christian College v. Americans United for
Separation of Church and State, Inc., 454 U.S. 464, 472,
102 S.Ct. 752, 70 L.Ed.2d 700 (1982) (purpose of Article
III); Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, 112
S.Ct. 2130, 119 L.Ed.2d 351 (1992) (similar); Babbitt v. Farm
Workers, 442 U.S. 289, 297, 99 S.Ct. 2301, 60 L.Ed.2d 895
(1979) (similar).



The Court has recognized that the precise boundaries of the
“case or controversy” requirement are matters of “degree ...
not discernible by any precise test.” Ibid. At the same time,
the Court has developed a subsidiary set of legal rules that
help to determine when the Constitution's requirement is met.
See Lujan, 504 U.S., at 560–561, 112 S.Ct. 2130; id., at 583,
112 S.Ct. 2130 (Stevens, J., concurring in judgment). Thus,
a plaintiff must have “standing” to bring a legal claim. And
a plaintiff has that standing, the Court has said, only if the
action or omission that the plaintiff challenges has caused, or
will cause, the plaintiff to suffer an injury that is “concrete and
particularized,” “actual or imminent,” and “redress[able] by a
favorable decision.” Id., at 560–561, 112 S.Ct. 2130 (internal
quotation marks omitted).



No one here denies that the Government's interception
of a private telephone or e-mail conversation amounts to
an injury that is “concrete and particularized.” Moreover,
the plaintiffs, respondents here, seek as relief a judgment
declaring unconstitutional (and enjoining enforcement of) a
*1156  statutory provision authorizing those interceptions;



and, such a judgment would redress the injury by preventing
it. Thus, the basic question is whether the injury, i.e., the
interception, is “actual or imminent.”



II



A



Since the plaintiffs fear interceptions of a kind authorized
by § 1881a, it is important to understand just what kind
of surveillance that section authorizes. Congress enacted
§ 1881a in 2008, as an amendment to the pre-existing
Foreign Intelligence Surveillance Act of 1978, 50 U.S.C.
§ 1801 et seq. Before the amendment, the Act authorized
the Government (acting within the United States) to monitor
private electronic communications between the United States
and a foreign country if (1) the Government's purpose was,
in significant part, to obtain foreign intelligence information
(which includes information concerning a “foreign power”
or “territory” related to our “national defense” or “security”
or the “conduct of ... foreign affairs”), (2) the Government's
surveillance target was “a foreign power or an agent of a
foreign power,” and (3) the Government used surveillance
procedures designed to “minimize the acquisition and
retention, and prohibit the dissemination, of” any private
information acquired about Americans. §§ 1801(e), (h),
1804(a).



In addition the Government had to obtain the approval of
the Foreign Intelligence Surveillance Court. To do so, it
had to submit an application describing (1) each “specific
target,” (2) the “nature of the information sought,” and (3) the
“type of communications or activities to be subjected to the
surveillance.” § 1804(a). It had to certify that, in significant
part, it sought to obtain foreign intelligence information.
Ibid. It had to demonstrate probable cause to believe that
each specific target was “a foreign power or an agent
of a foreign power.” §§ 1804(a), 1805(a). It also had to
describe instance-specific procedures to be used to minimize
intrusions upon Americans' privacy (compliance with which
the court subsequently could assess). §§ 1804(a), 1805(d)(3).
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The addition of § 1881a in 2008 changed this prior law in
three important ways. First, it eliminated the requirement that
the Government describe to the court each specific target
and identify each facility at which its surveillance would
be directed, thus permitting surveillance on a programmatic,
not necessarily individualized, basis. § 1881a(g). Second, it
eliminated the requirement that a target be a “foreign power
or an agent of a foreign power.” Ibid. Third, it diminished the
court's authority to insist upon, and eliminated its authority to
supervise, instance-specific privacy-intrusion minimization
procedures (though the Government still must use court-
approved general minimization procedures). § 1881a(e).
Thus, using the authority of § 1881a, the Government
can obtain court approval for its surveillance of electronic
communications between places within the United States and
targets in foreign territories by showing the court (1) that
“a significant purpose of the acquisition is to obtain foreign
intelligence information,” and (2) that it will use general
targeting and privacy-intrusion minimization procedures of a
kind that the court had previously approved. § 1881a(g).



B



It is similarly important to understand the kinds of
communications in which the plaintiffs say they engage and
which they believe the Government will intercept. Plaintiff
Scott McKay, for example, says in an affidavit (1) that
he is a lawyer; (2) that he represented “Mr. Sami Omar
Al–Hussayen, *1157  who was acquitted in June 2004 on
terrorism charges”; (3) that he continues to represent “Mr.
Al–Hussayen, who, in addition to facing criminal charges
after September 11, was named as a defendant in several civil
cases”; (4) that he represents Khalid Sheik Mohammed, a
detainee, “before the Military Commissions at Guantánamo
Bay, Cuba”; (5) that in representing these clients he
“communicate[s] by telephone and email with people outside
the United States, including Mr. Al–Hussayen himself,”
“experts, investigators, attorneys, family members ... and
others who are located abroad”; and (6) that prior to 2008 “the
U.S. government had intercepted some 10,000 telephone calls
and 20,000 email communications involving [his client] Al–
Hussayen.” App. to Pet. for Cert. 369a–371a.



Another plaintiff, Sylvia Royce, says in her affidavit (1) that
she is an attorney; (2) that she “represent[s] Mohammedou
Ould Salahi, a prisoner who has been held at Guantánamo Bay
as an enemy combatant”; (3) that, “[i]n connection with [her]
representation of Mr. Salahi, [she] receive[s] calls from time



to time from Mr. Salahi's brother, ... a university student in
Germany”; and (4) that she has been told that the Government
has threatened Salahi “that his family members would be
arrested and mistreated if he did not cooperate.” Id., at 349a–
351a.



The plaintiffs have noted that McKay no longer represents
Mohammed and Royce no longer represents Ould Salahi.
Brief for Respondents 15, n. 11. But these changes are
irrelevant, for we assess standing as of the time a suit is
filed, see Davis v. Federal Election Comm'n, 554 U.S. 724,
734, 128 S.Ct. 2759, 171 L.Ed.2d 737 (2008), and in any
event McKay himself continues to represent Al Hussayen, his
partner now represents Mohammed, and Royce continues to
represent individuals held in the custody of the U.S. military
overseas.



A third plaintiff, Joanne Mariner, says in her affidavit (1)
that she is a human rights researcher, (2) that “some of the
work [she] do[es] involves trying to track down people who
were rendered by the CIA to countries in which they were
tortured”; (3) that many of those people “the CIA has said
are (or were) associated with terrorist organizations”; and (4)
that, to do this research, she “communicate[s] by telephone
and e-mail with ... former detainees, lawyers for detainees,
relatives of detainees, political activists, journalists, and
fixers” “all over the world, including in Jordan, Egypt,
Pakistan, Afghanistan, [and] the Gaza Strip.” App. to Pet. for
Cert. 343a–344a.



Other plaintiffs, including lawyers, journalists, and human
rights researchers, say in affidavits (1) that they have jobs that
require them to gather information from foreigners located
abroad; (2) that they regularly communicate electronically
(e.g., by telephone or e-mail) with foreigners located abroad;
and (3) that in these communications they exchange “foreign
intelligence information” as the Act defines it. Id., at 334a–
375a.



III



Several considerations, based upon the record along with
commonsense inferences, convince me that there is a very
high likelihood that Government, acting under the authority
of § 1881a, will intercept at least some of the communications
just described. First, the plaintiffs have engaged, and continue
to engage, in electronic communications of a kind that
the 2008 amendment, but not the prior Act, authorizes the
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Government to intercept. These communications include
discussions with family members of those detained at
Guantanamo, friends and acquaintances of *1158  those
persons, and investigators, experts and others with knowledge
of circumstances related to terrorist activities. These persons
are foreigners located outside the United States. They are
not “foreign power[s]” or “agent[s] of ... foreign power
[s].” And the plaintiffs state that they exchange with these
persons “foreign intelligence information,” defined to include
information that “relates to” “international terrorism” and
“the national defense or the security of the United States.” See
50 U.S.C. § 1801 (2006 ed. and Supp. V); see, e.g., App. to
Pet. for Cert. 342a, 366a, 373a–374a.



Second, the plaintiffs have a strong motive to engage in, and
the Government has a strong motive to listen to, conversations
of the kind described. A lawyer representing a client normally
seeks to learn the circumstances surrounding the crime (or
the civil wrong) of which the client is accused. A fair reading
of the affidavit of Scott McKay, for example, taken together
with elementary considerations of a lawyer's obligation to
his client, indicates that McKay will engage in conversations
that concern what suspected foreign terrorists, such as his
client, have done; in conversations that concern his clients'
families, colleagues, and contacts; in conversations that
concern what those persons (or those connected to them)
have said and done, at least in relation to terrorist activities;
in conversations that concern the political, social, and
commercial environments in which the suspected terrorists
have lived and worked; and so forth. See, e.g., id., at 373a–
374a. Journalists and human rights workers have strong
similar motives to conduct conversations of this kind. See,
e.g., id., at 342a (Declaration of Joanne Mariner, stating that
“some of the information [she] exchange[s] by telephone and
e-mail relates to terrorism and counterterrorism, and much
of the information relates to the foreign affairs of the United
States”).



At the same time, the Government has a strong motive to
conduct surveillance of conversations that contain material
of this kind. The Government, after all, seeks to learn as
much as it can reasonably learn about suspected terrorists
(such as those detained at Guantanamo), as well as about their
contacts and activities, along with those of friends and family
members. See Executive Office of the President, Office of
Management and Budget, Statement of Administration Policy
on S. 2248, p. 4 (Dec. 17, 2007) (“Part of the value of the [new
authority] is to enable the Intelligence Community to collect
expeditiously the communications of terrorists in foreign



countries who may contact an associate in the United States”).
And the Government is motivated to do so, not simply by the
desire to help convict those whom the Government believes
guilty, but also by the critical, overriding need to protect
America from terrorism. See id., at 1 (“Protection of the
American people and American interests at home and abroad
requires access to timely, accurate, and insightful intelligence
on the capabilities, intentions, and activities of ... terrorists”).



Third, the Government's past behavior shows that it has
sought, and hence will in all likelihood continue to
seek, information about alleged terrorists and detainees
through means that include surveillance of electronic
communications. As just pointed out, plaintiff Scott McKay
states that the Government (under the authority of the pre–
2008 law) “intercepted some 10,000 telephone calls and
20,000 email communications involving [his client] Mr. Al–
Hussayen.” App. to Pet. for Cert. 370a.



Fourth, the Government has the capacity to conduct
electronic surveillance of the kind at issue. To some
degree this capacity rests upon technology available to the
*1159  Government. See 1 D. Kris & J. Wilson, National



Security Investigations & Prosecutions § 16:6, p. 562 (2d
ed. 2012) (“NSA's technological abilities are legendary”);
id., § 16:12, at 572–577 (describing the National Security
Agency's capacity to monitor “very broad facilities” such as
international switches). See, e.g., Lichtblau & Risen, Spy
Agency Mined Vast Data Trove, Officials Report, N.Y.
Times, Dec. 24, 2005, p. A1 (describing capacity to trace
and to analyze large volumes of communications into and out
of the United States); Lichtblau & Shane, Bush is Pressed
Over New Report on Surveillance, N.Y. Times, May 12,
2006, p. A1 (reporting capacity to obtain access to records
of many, if not most, telephone calls made in the United
States); Priest & Arkin, A Hidden World, Growing Beyond
Control, Washington Post, July 19, 2010, p. A1 (reporting
that every day, collection systems at the National Security
Agency intercept and store 1.7 billion e-mails, telephone
calls and other types of communications). Cf. Statement of
Administration Policy on S. 2248, supra, at 1156 (rejecting
a provision of the Senate bill that would require intelligence
analysts to count “the number of persons located in the United
States whose communications were reviewed” as “impossible
to implement” (internal quotation marks omitted)). This
capacity also includes the Government's authority to obtain
the kind of information here at issue from private carriers
such as AT & T and Verizon. See 50 U.S.C. § 1881a(h). We
are further told by amici that the Government is expanding
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that capacity. See Brief for Electronic Privacy Information
Center et al. as 22–23 (National Security Agency will be able
to conduct surveillance of most electronic communications
between domestic and foreign points).



Of course, to exercise this capacity the Government must
have intelligence court authorization. But the Government
rarely files requests that fail to meet the statutory criteria. See
Letter from Ronald Weich, Assistant Attorney General, to
Joseph R. Biden, Jr., 1 (Apr. 30, 2012) (In 2011, of the 1,676
applications to the intelligence court, two were withdrawn
by the Government, and the remaining 1,674 were approved,
30 with some modification), online at http://www.justice.gov/
nsd/foia/foia_library/2011fisa-ltr.pdf. (as visited Feb. 22,
2013, and available in Clerk of Court's case file). As the
intelligence court itself has stated, its review under § 1881a
is “narrowly circumscribed.” In re Proceedings Required by
§ 702(i) of the FISA Amendments Act of 2008, No. Misc.
08–01 (Aug. 17, 2008), p. 3. There is no reason to believe
that the communications described would all fail to meet the
conditions necessary for approval. Moreover, compared with
prior law, § 1881a simplifies and thus expedites the approval
process, making it more likely that the Government will use
§ 1881a to obtain the necessary approval.



The upshot is that (1) similarity of content, (2) strong motives,
(3) prior behavior, and (4) capacity all point to a very strong
likelihood that the Government will intercept at least some of
the plaintiffs' communications, including some that the 2008
amendment, § 1881a, but not the pre–2008 Act, authorizes
the Government to intercept.



At the same time, nothing suggests the presence of some
special factor here that might support a contrary conclusion.
The Government does not deny that it has both the motive
and the capacity to listen to communications of the kind
described by plaintiffs. Nor does it describe any system for
avoiding the interception of an electronic communication
that happens to include a party who is an American lawyer,
journalist, or human rights worker. One can, of course,
always imagine some special circumstance that negates a
virtual *1160  likelihood, no matter how strong. But the
same is true about most, if not all, ordinary inferences about
future events. Perhaps, despite pouring rain, the streets will
remain dry (due to the presence of a special chemical).
But ordinarily a party that seeks to defeat a strong natural
inference must bear the burden of showing that some such
special circumstance exists. And no one has suggested any
such special circumstance here.



Consequently, we need only assume that the Government
is doing its job (to find out about, and combat, terrorism)
in order to conclude that there is a high probability that
the Government will intercept at least some electronic
communication to which at least some of the plaintiffs are
parties. The majority is wrong when it describes the harm
threatened plaintiffs as “speculative.”



IV



A



The majority more plausibly says that the plaintiffs have
failed to show that the threatened harm is “certainly
impending.” Ante, at 1147 (internal quotation marks omitted).
But, as the majority appears to concede, see ante, at 1150,
and n. 5, certainty is not, and never has been, the touchstone
of standing. The future is inherently uncertain. Yet federal
courts frequently entertain actions for injunctions and for
declaratory relief aimed at preventing future activities that are
reasonably likely or highly likely, but not absolutely certain,
to take place. And that degree of certainty is all that is needed
to support standing here.



The Court's use of the term “certainly impending” is not to the
contrary. Sometimes the Court has used the phrase “certainly
impending” as if the phrase described a sufficient, rather than
a necessary, condition for jurisdiction. See Pennsylvania v.
West Virginia, 262 U.S. 553, 593, 43 S.Ct. 658, 67 L.Ed. 1117
(1923) (“If the injury is certainly impending that is enough”).
See also Babbitt, 442 U.S., at 298, 99 S.Ct. 2301 (same). On
other occasions, it has used the phrase as if it concerned when,
not whether, an alleged injury would occur. Thus, in Lujan,
504 U.S., at 564, n. 2, 112 S.Ct. 2130, the Court considered a
threatened future injury that consisted of harm that plaintiffs
would suffer when they “soon” visited a government project
area that (they claimed) would suffer environmental damage.
The Court wrote that a “mere profession of an intent, some
day, to return” to the project area did not show the harm was
“imminent,” for “soon” might mean nothing more than “in
this lifetime.” Id., at 564–565, n. 2, 112 S.Ct. 2130 (internal
quotation marks omitted). Similarly, in McConnell v. Federal
Election Comm'n, 540 U.S. 93, 124 S.Ct. 619, 157 L.Ed.2d
491 (2003), the Court denied standing because the Senator's
future injury (stemming from a campaign finance law) would
not affect him until his reelection. That fact, the Court said,
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made the injury “too remote temporally to satisfy Article III
standing.” Id., at 225–226, 124 S.Ct. 619.



On still other occasions, recognizing that “ ‘imminence’ is
concededly a somewhat elastic concept,” Lujan, supra, at
565, n. 2, 112 S.Ct. 2130, the Court has referred to, or
used (sometimes along with “certainly impending”) other
phrases such as “reasonable probability” that suggest less than
absolute, or literal certainty. See Babbitt, supra, at 298, 99
S.Ct. 2301 (plaintiff “must demonstrate a realistic danger of
sustaining a direct injury” (emphasis added)); Friends of the
Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc.,
528 U.S. 167, 190, 120 S.Ct. 693, 145 L.Ed.2d 610 (2000)
(“[I]t is the plaintiff's burden to *1161  establish standing
by demonstrating that ... the defendant's allegedly wrongful
behavior will likely occur or continue”). See also Monsanto
Co. v. Geertson Seed Farms, 561 U.S. 139, ––––, 130 S.Ct.
2743, 2754–2755, 177 L.Ed.2d 461 (2010) (“ ‘ “reasonable
probability” ’ ” and “substantial risk”); Davis, 554 U.S.,
at 734, 128 S.Ct. 2759 (“realistic and impending threat of
direct injury”); MedImmune, Inc. v. Genentech, Inc., 549 U.S.
118, 129, 127 S.Ct. 764, 166 L.Ed.2d 604 (2007) (“genuine
threat of enforcement”); Department of Commerce v. United
States House of Representatives, 525 U.S. 316, 333, 119 S.Ct.
765, 142 L.Ed.2d 797 (1999) ( “substantially likely” (internal
quotation marks omitted)); Clinton v. City of New York, 524
U.S. 417, 432, 118 S.Ct. 2091, 141 L.Ed.2d 393 (1998)
( “sufficient likelihood of economic injury”); Pennell v. San
Jose, 485 U.S. 1, 8, 108 S.Ct. 849, 99 L.Ed.2d 1 (1988)
(“realistic danger” (internal quotation marks omitted)); Blum
v. Yaretsky, 457 U.S. 991, 1001, 102 S.Ct. 2777, 73 L.Ed.2d
534 (1982) (“quite realistic” threat); Bryant v. Yellen, 447
U.S. 352, 367–368, 100 S.Ct. 2232, 65 L.Ed.2d 184 (1980)
(“likely”); Buckley v. Valeo, 424 U.S. 1, 74, 96 S.Ct. 612, 46
L.Ed.2d 659 (1976) (per curiam ) (“reasonable probability”).
Taken together the case law uses the word “certainly” as if
it emphasizes, rather than literally defines, the immediately
following term “impending.”



B



1



More important, the Court's holdings in standing cases show
that standing exists here. The Court has often found standing
where the occurrence of the relevant injury was far less certain
than here. Consider a few, fairly typical, cases. Consider
Pennell, supra. A city ordinance forbade landlords to raise



the rent charged to a tenant by more than 8 percent where
doing so would work an unreasonably severe hardship on
that tenant. Id., at 4–5, 108 S.Ct. 849. A group of landlords
sought a judgment declaring the ordinance unconstitutional.
The Court held that, to have standing, the landlords had to
demonstrate a “ ‘realistic danger of sustaining a direct injury
as a result of the statute's operation.’ ” Id., at 8, 108 S.Ct.
849 (emphasis added). It found that the landlords had done so
by showing a likelihood of enforcement and a “probability,”
ibid., that the ordinance would make the landlords charge
lower rents—even though the landlords had not shown (1)
that they intended to raise the relevant rents to the point of
causing unreasonably severe hardship; (2) that the tenants
would challenge those increases; or (3) that the city's hearing
examiners and arbitrators would find against the landlords.
Here, even more so than in Pennell, there is a “realistic
danger ” that the relevant harm will occur.



Or, consider Blum, supra. A group of nursing home residents
receiving Medicaid benefits challenged the constitutionality
(on procedural grounds) of a regulation that permitted their
nursing home to transfer them to a less desirable home.
Id., at 999–1000, 102 S.Ct. 2777. Although a Medicaid
committee had recommended transfers, Medicaid-initiated
transfer had been enjoined and the nursing home itself
had not threatened to transfer the plaintiffs. But the Court
found “standing” because “the threat of transfers” was “not
‘imaginary or speculative’ ” but “quite realistic,” hence
“sufficiently substantial.” Id., at 1000–1001, 102 S.Ct. 2777
(quoting Younger v. Harris, 401 U.S. 37, 42, 91 S.Ct. 746,
27 L.Ed.2d 669 (1971)). The plaintiffs' injury here is not
imaginary or speculative, but “quite realistic.”



Or, consider Davis, supra. The plaintiff, a candidate for
the United States *1162  House of Representatives, self-
financed his campaigns. He challenged the constitutionality
of an election law that relaxed the limits on an opponent's
contributions when a self-financed candidate's spending itself
exceeded certain other limits. His opponent, in fact, had
decided not to take advantage of the increased contribution
limits that the statute would have allowed. Id., at 734, 128
S.Ct. 2759. But the Court nonetheless found standing because
there was a “realistic and impending threat,” not a certainty,
that the candidate's opponent would do so at the time the
plaintiff filed the complaint. Id., at 734–735, 128 S.Ct. 2759.
The threat facing the plaintiffs here is as “realistic and
impending.”
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Or, consider MedImmune, supra. The plaintiff, a patent
licensee, sought a declaratory judgment that the patent was
invalid. But, the plaintiff did not face an imminent threat
of suit because it continued making royalty payments to the
patent holder. In explaining why the plaintiff had standing,
we (1) assumed that if the plaintiff stopped making royalty
payments it would have standing (despite the fact that
the patent holder might not bring suit), (2) rejected the
Federal Circuit's “reasonable apprehension of imminent suit”
requirement, and (3) instead suggested that a “genuine threat
of enforcement” was likely sufficient. Id., at 128, 129, 132,
n. 11, 127 S.Ct. 764 (internal quotation marks omitted). A
“genuine threat” is present here.



Moreover, courts have often found probabilistic injuries
sufficient to support standing. In Duke Power Co. v. Carolina
Environmental Study Group, Inc., 438 U.S. 59, 98 S.Ct. 2620,
57 L.Ed.2d 595 (1978), for example, the plaintiffs, a group
of individuals living near a proposed nuclear powerplant,
challenged the constitutionality of the Price–Anderson Act,
a statute that limited the plant's liability in the case of a
nuclear accident. The plaintiffs said that, without the Act,
the defendants would not build a nuclear plant. And the
building of the plant would harm them, in part, by emitting
“non-natural radiation into [their] environment.” Id., at 74,
98 S.Ct. 2620. The Court found standing in part due to
“our generalized concern about exposure to radiation and the
apprehension flowing from the uncertainty about the health
and genetic consequences of even small emissions.” Ibid.
(emphasis added). See also Monsanto Co., supra, at ––––, 130
S.Ct., at 2754–2755 (“A substantial risk of gene flow injures
respondents in several ways” (emphasis added)).



See also lower court cases, such as Mountain States
Legal Foundation v. Glickman, 92 F.3d 1228, 1234–1235
(C.A.D.C.1996) (plaintiffs attack Government decision to
limit timber harvesting; standing based upon increased
risk of wildfires); Natural Resources Defense Council v.
EPA, 464 F.3d 1, 7 (C.A.D.C.2006) (plaintiffs attack
Government decision deregulating methyl bromide; standing
based upon increased lifetime risk of developing skin cancer);
Constellation Energy Commodities Group, Inc. v. FERC, 457
F.3d 14, 20 (C.A.D.C.2006) (standing based on increased risk
of nonrecovery inherent in the reduction of collateral securing
a debt of uncertain amount); Sutton v. St. Jude Medical S.C.,
Inc., 419 F.3d 568, 570–575 (C.A.6 2005) (standing based on
increased risk of harm caused by implantation of defective
medical device); Johnson v. Allsteel, Inc., 259 F.3d 885,
888–891 (C.A.7 2001) (standing based on increased risk that



Employee Retirement Income Security Act beneficiary will
not be covered due to increased amount of discretion given to
ERISA administrator).



How could the law be otherwise? Suppose that a federal court
faced a claim by homeowners that (allegedly) unlawful dam-
*1163  building practices created a high risk that their homes



would be flooded. Would the court deny them standing on
the ground that the risk of flood was only 60, rather than 90,
percent?



Would federal courts deny standing to a plaintiff in a diversity
action who claims an anticipatory breach of contract where
the future breach depends on probabilities? The defendant,
say, has threatened to load wheat onto a ship bound for India
despite a promise to send the wheat to the United States. No
one can know for certain that this will happen. Perhaps the
defendant will change his mind; perhaps the ship will turn and
head for the United States. Yet, despite the uncertainty, the
Constitution does not prohibit a federal court from hearing
such a claim. See 23 R. Lord, Williston on Contracts § 63:35
(4th ed. 2002) (plaintiff may bring an anticipatory breach suit
even though the defendant's promise is one to perform in the
future, it has not yet been broken, and defendant may still
retract the repudiation). E.g., Wisconsin Power & Light Co. v.
Century Indemnity Co., 130 F.3d 787, 792–793 (C.A.7 1997)
(plaintiff could sue insurer that disclaimed liability for all
costs that would be incurred in the future if environmental
agencies required cleanup); Combs v. International Ins. Co.,
354 F.3d 568, 598–601 (C.A.6 2004) (similar).



Would federal courts deny standing to a plaintiff who seeks
to enjoin as a nuisance the building of a nearby pond which,
the plaintiff believes, will very likely, but not inevitably,
overflow his land? See 42 Am. Jur. 2d Injunctions §§ 2, 5
(2010) (noting that an injunction is ordinarily preventive in
character and restrains actions that have not yet been taken,
but threaten injury). E.g., Central Delta Water Agency v.
United States, 306 F.3d 938, 947–950 (C.A.9 2002) (standing
to seek injunction where method of operating dam was highly
likely to severely hamper plaintiffs' ability to grow crops);
Consolidated Companies, Inc. v. Union Pacific R. Co., 499
F.3d 382, 386 (C.A.5 2007) (standing to seek injunction
requiring cleanup of land adjacent to plaintiff's tract because
of threat that contaminants might migrate to plaintiff's tract).



Neither do ordinary declaratory judgment actions always
involve the degree of certainty upon which the Court insists
here. See, e.g., Maryland Casualty Co. v. Pacific Coal & Oil
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Co., 312 U.S. 270, 273, 61 S.Ct. 510, 85 L.Ed. 826 (1941)
(insurance company could seek declaration that it need not
pay claim against insured automobile driver who was in an
accident even though the driver had not yet been found liable
for the accident); Aetna Life Ins. Co. v. Haworth, 300 U.S.
227, 239–244, 57 S.Ct. 461, 81 L.Ed. 617 (1937) (insurance
company could seek declaration that it need not pay plaintiff
for disability although plaintiff had not yet sought disability
payments). See also, e.g., Associated Indemnity Corp. v.
Fairchild Industries, Inc., 961 F.2d 32, 35–36 (C.A.2 1992)
(insured could seek declaration that insurance company must
pay liability even before insured found liable).



2



In some standing cases, the Court has found that a reasonable
probability of future injury comes accompanied with present
injury that takes the form of reasonable efforts to mitigate
the threatened effects of the future injury or to prevent it
from occurring. Thus, in Monsanto Co., 561 U.S., at ––––,
130 S.Ct., at 2754–2756 plaintiffs, a group of conventional
alfalfa growers, challenged an agency decision to deregulate
genetically engineered alfalfa. They claimed that deregulation
would harm them because their neighbors would plant the
genetically engineered seed, bees would obtain *1164
pollen from the neighbors' plants, and the bees would then
(harmfully) contaminate their own conventional alfalfa with
the genetically modified gene. The lower courts had found
a “reasonable probability” that this injury would occur. Ibid.
(internal quotation marks omitted).



Without expressing views about that probability, we found
standing because the plaintiffs would suffer present harm
by trying to combat the threat. Ibid. The plaintiffs, for
example, “would have to conduct testing to find out whether
and to what extent their crops have been contaminated.”
Id., at ––––, 130 S.Ct., at 2755. And they would have
to take “measures to minimize the likelihood of potential
contamination and to ensure an adequate supply of non-
genetically-engineered alfalfa.” Ibid. We held that these
“harms, which [the plaintiffs] will suffer even if their crops
are not actually infected with” the genetically modified gene,
“are sufficiently concrete to satisfy the injury-in-fact prong of
the constitutional standing analysis.” Id., at ––––, 130 S.Ct.,
at 2755.



Virtually identical circumstances are present here. Plaintiff
McKay, for example, points out that, when he communicates



abroad about, or in the interests of, a client (e.g., a client
accused of terrorism), he must “make an assessment” whether
his “client's interests would be compromised” should the
Government “acquire the communications.” App. to Pet. for
Cert. 375a. If so, he must either forgo the communication or
travel abroad. Id., at 371a–372a (“I have had to take measures
to protect the confidentiality of information that I believe is
particularly sensitive,” including “travel that is both time-
consuming and expensive”).



Since travel is expensive, since forgoing communication can
compromise the client's interests, since McKay's assessment
itself takes time and effort, this case does not differ
significantly from Monsanto. And that is so whether we
consider the plaintiffs' present necessary expenditure of time
and effort as a separate concrete, particularized, imminent
harm, or consider it as additional evidence that the future
harm (an interception) is likely to occur. See also Friends of
the Earth, Inc., 528 U.S., at 183–184, 120 S.Ct. 693 (holding
that plaintiffs who curtailed their recreational activities on a
river due to reasonable concerns about the effect of pollutant
discharges into that river had standing); Meese v. Keene, 481
U.S. 465, 475, 107 S.Ct. 1862, 95 L.Ed.2d 415 (1987) (stating
that “the need to take ... affirmative steps to avoid the risk of
harm ... constitutes a cognizable injury”).
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The majority cannot find support in cases that use the words
“certainly impending” to deny standing. While I do not claim
to have read every standing case, I have examined quite a
few, and not yet found any such case. The majority refers
to Whitmore v. Arkansas, 495 U.S. 149, 110 S.Ct. 1717,
109 L.Ed.2d 135 (1990). But in that case the Court denied
standing to a prisoner who challenged the validity of a
death sentence given to a different prisoner who refused to
challenge his own sentence. The plaintiff feared that in the
absence of an appeal, his fellow prisoner's death sentence
would be missing from the State's death penalty database and
thereby skew the database against him, making it less likely
his challenges to his own death penalty would succeed. The
Court found no standing. Id., at 161, 110 S.Ct. 1717. But
the fellow prisoner's lack of appeal would have harmed the
plaintiff only if (1) the plaintiff separately obtained federal
habeas relief and was then reconvicted and resentenced to
death, (2) he sought review of his new sentence, and (3)
during that review, his death sentence was *1165  affirmed
only because it was compared to an artificially skewed
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database. Id., at 156–157, 110 S.Ct. 1717. These events
seemed not very likely to occur.



In DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 126 S.Ct.
1854, 164 L.Ed.2d 589 (2006), taxpayers challenged the
constitutionality of a tax break offered by state and local
governments to a car manufacturer. We found no standing.
But the plaintiffs would have suffered resulting injury only
if that the tax break had depleted state and local treasuries
and the legislature had responded by raising their taxes. Id.,
at 344, 126 S.Ct. 1854.



In Lujan, the case that may come closest to supporting the
majority, the Court also found no standing. But, as I pointed
out, supra, at 1160 – 1161, Lujan is a case where the Court
considered when, not whether, the threatened harm would
occur. 504 U.S., at 564, n. 2, 112 S.Ct. 2130. The relevant
injury there consisted of a visit by environmental group's
members to a project site where they would find (unlawful)
environmental depredation. Id., at 564, 112 S.Ct. 2130. The
Court pointed out that members had alleged that they would
visit the project sites “soon.” But it wrote that “soon” might
refer to almost any time in the future. Ibid., n. 2. By way of
contrast, the ongoing threat of terrorism means that here the
relevant interceptions will likely take place imminently, if not
now.



The Court has, of course, denied standing in other cases. But
they involve injuries less likely, not more likely, to occur than
here. In a recent case, Summers v. Earth Island Institute, 555
U.S. 488, 129 S.Ct. 1142, 173 L.Ed.2d 1 (2009), for example,
the plaintiffs challenged a regulation exempting certain
timber sales from public comment and administrative appeal.
The plaintiffs claimed that the regulations injured them by
interfering with their esthetic enjoyment and recreational use



of the forests. The Court found this harm too unlikely to
occur to support standing. Id., at 496, 129 S.Ct. 1142. The
Court noted that one plaintiff had not pointed to a specific
affected forest that he would visit. The Court concluded that
“[t]here may be a chance, but ... hardly a likelihood,” that the
plaintiff's “wanderings will bring him to a parcel about to be
affected by a project unlawfully subject to the regulations.”
Id., at 495, 129 S.Ct. 1142 (emphasis added).



4



In sum, as the Court concedes, see ante, at 1150, and n. 5,
the word “certainly” in the phrase “certainly impending” does
not refer to absolute certainty. As our case law demonstrates,
what the Constitution requires is something more akin to
“reasonable probability” or “high probability.” The use of
some such standard is all that is necessary here to ensure
the actual concrete injury that the Constitution demands. The
considerations set forth in Parts II and III, supra, make clear
that the standard is readily met in this case.



* * *



While I express no view on the merits of the plaintiffs'
constitutional claims, I do believe that at least some of the
plaintiffs have standing to make those claims. I dissent, with
respect, from the majority's contrary conclusion.



All Citations



133 S.Ct. 1138, 185 L.Ed.2d 264, 81 USLW 4121, 41 Media
L. Rep. 1357, 13 Cal. Daily Op. Serv. 2081, 2013 Daily
Journal D.A.R. 2452, 24 Fla. L. Weekly Fed. S 49



Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the



convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.



1 The term “United States person” includes citizens of the United States, aliens admitted for permanent residence, and
certain associations and corporations. 50 U.S.C. § 1801(i); see § 1881(a).



2 Congress recently reauthorized the FISA Amendments Act for another five years. See 126 Stat. 1631.



3 The dissent attempts to downplay the safeguards established by § 1881a. See post, at 1156 – 1157 (opinion of
BREYER, J.). Notably, the dissent does not directly acknowledge that § 1881a surveillance must comport with the Fourth
Amendment, see § 1881a(b)(5), and that the Foreign Intelligence Surveillance Court must assess whether targeting and
minimization procedures are consistent with the Fourth Amendment, see § 1881a(i)(3)(A).



4 It was suggested at oral argument that the Government could help resolve the standing inquiry by disclosing to a court,
perhaps through an in camera proceeding, (1) whether it is intercepting respondents' communications and (2) what
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targeting or minimization procedures it is using. See Tr. of Oral Arg. 13–14, 44, 56. This suggestion is puzzling. As an initial
matter, it is respondents' burden to prove their standing by pointing to specific facts, Lujan v. Defenders of Wildlife, 504
U.S. 555, 561, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992), not the Government's burden to disprove standing by revealing
details of its surveillance priorities. Moreover, this type of hypothetical disclosure proceeding would allow a terrorist
(or his attorney) to determine whether he is currently under U.S. surveillance simply by filing a lawsuit challenging the
Government's surveillance program. Even if the terrorist's attorney were to comply with a protective order prohibiting him
from sharing the Government's disclosures with his client, the court's postdisclosure decision about whether to dismiss
the suit for lack of standing would surely signal to the terrorist whether his name was on the list of surveillance targets.



5 Our cases do not uniformly require plaintiffs to demonstrate that it is literally certain that the harms they identify will come
about. In some instances, we have found standing based on a “substantial risk” that the harm will occur, which may
prompt plaintiffs to reasonably incur costs to mitigate or avoid that harm. Monsanto Co. v. Geertson Seed Farms, 561
U.S. 139, ––––, 130 S.Ct. 2743, 2754–2755, 177 L.Ed.2d 461 (2010). See also Pennell v. City of San Jose, 485 U.S.
1, 8, 108 S.Ct. 849, 99 L.Ed.2d 1 (1988); Blum v. Yaretsky, 457 U.S. 991, 1000–1001, 102 S.Ct. 2777, 73 L.Ed.2d 534
(1982); Babbitt v. Farm Workers, 442 U.S. 289, 298, 99 S.Ct. 2301, 60 L.Ed.2d 895 (1979). But to the extent that the
“substantial risk” standard is relevant and is distinct from the “clearly impending” requirement, respondents fall short of
even that standard, in light of the attenuated chain of inferences necessary to find harm here. See supra, at 1148 – 1150.
In addition, plaintiffs bear the burden of pleading and proving concrete facts showing that the defendant's actual action
has caused the substantial risk of harm. Plaintiffs cannot rely on speculation about “ ‘the unfettered choices made by
independent actors not before the court.’ ” Defenders of Wildlife, 504 U.S., at 562, 112 S.Ct. 2130.



6 For all the focus on respondents' supposed need to travel abroad in light of potential § 1881a surveillance, respondents
cite only one specific instance of travel: an attorney's trip to New York City to meet with other lawyers. See App. to Pet.
for Cert. 352a. This domestic travel had but a tenuous connection to § 1881a, because § 1881a-authorized acquisitions
“may not intentionally target any person known at the time of acquisition to be located in the United States.” § 1881a(b)
(1); see also 667 F.3d 163, 202 (C.A.2 2011) (Jacobs, C.J., dissenting from denial of rehearing en banc); id., at 185
(opinion of Raggi, J. (same)).



7 Although respondents' alternative theory of standing rests primarily on choices that they have made based on their
subjective fear of surveillance, respondents also assert that third parties might be disinclined to speak with them due to a
fear of surveillance. See App. to Pet. for Cert. 372a–373a, 352a–353a. To the extent that such assertions are based on
anything other than conjecture, see Defenders of Wildlife, 504 U.S., at 560, 112 S.Ct. 2130, they do not establish injury
that is fairly traceable to § 1881a, because they are based on third parties' subjective fear of surveillance, see Laird, 408
U.S., at 10–14, 92 S.Ct. 2318.



8 The possibility of judicial review in this context is not farfetched. In United States v. Damrah, 412 F.3d 618 (C.A.6 2005), for
example, the Government made a pretrial disclosure that it intended to use FISA evidence in a prosecution; the defendant
(unsuccessfully) moved to suppress the FISA evidence, even though he had not been the target of the surveillance;
and the Sixth Circuit ultimately held that FISA's procedures are consistent with the Fourth Amendment. See id., at 622,
623, 625.
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     78-11-10.   Actions against officers -- Costs and attorneys' fees. 



     Before any action may be filed against any sheriff, constable, peace officer, state road officer, or any 



other person charged with the duty of enforcement of the criminal laws of this state, or service of civil 



process, when such action arises out of, or in the course of the performance of his duty, or in any action 



upon the bond of any such officer, the proposed plaintiff, as a condition precedent thereto, shall 



prepare and file with, and at the time of filing the complaint in any such action, a written undertaking 



with at least two sufficient sureties in an amount to be fixed by the court, conditioned upon the diligent 



prosecution of such action, and, in the event judgment in the said cause shall be against the plaintiff, for 



the payment to the defendant of all costs and expenses that may be awarded against such plaintiff, 



including a reasonable attorney's fee to be fixed by the court. In any such action, the prevailing party 



therein shall, in addition to an award of costs as otherwise provided, recover from the losing party 



therein such sum as counsel fees as shall be allowed by the court. The official bond of any such officer 



shall be liable for any such costs and attorney fees.  



 



No Change Since 1953 



 



http://law.justia.com/codes/utah/2006/title78/78_0f011.html 
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JURISDICTION 


This Court has jurisdiction pursuant to Utah Code § 78A-4-103(2)(j)  and Utah 


Code § 78A-3-102(3)(j). 


STATEMENT OF ISSUES AND STANDARD OF REVIEW 


ISSUE:  Are the provisions of Utah Code § 78B-3-104 (the “bond statute”) and 


Utah Code § 63G-7-601 (the “undertaking statute”), which relate to the filing of a bond 


and an undertaking when bringing an action against a police officer or a government 


entity, unconstitutional either facially or as applied to Kendall. 


Standard of Review:  “The issue of whether a statute is constitutional is a question 


of law, which we review for correctness, giving no deference to the trial court.”  Tindley 


v. Salt Lake City Sch. Dist., 2005 UT 30, ¶ 11, 116 P.3d 295, 299 (internal quotation and 


citation omitted). 


Preservation:  Kendall brought this action to challenge the constitutionality of 


these statutes both facially and as applied to Kendall.  (See e.g. R. 00042-60.) 


CONSTITUTIONAL OR STATUTORY PROVISIONS 


DuCiv. R. 67-1(c) states:  


(c) Deposit of Required Undertaking or Bond in Civil Actions.  
In any case involving a civil action against the State of Utah, its officers, or 
its governmental entities, for which the filing of a written undertaking or 
cost bond is required by state law as a condition of proceeding with such an 
action, the clerk of court may accept an undertaking or bond at the time the 
complaint is filed in an amount not less than $300.00. The court may 
review, fix, and adjust the amount of the required undertaking or bond as 
provided by law. The court may dismiss without prejudice any applicable 
case in which the required undertaking or bond is not timely filed.  
 
Utah Code § 78-11-10 (1953), attached hereto as Aplee. Add. 0001. 
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See also Utah Code § 78B-3-104 and Utah Code § 63G-7-601, as set forth 


in Appellant’s Brief. 


STATEMENT OF CASE 


On June 18, 2014, several Salt Lake City police officers were searching for a 


missing three-year-old boy in the area of Kendall’s home.  (R. 00043, ¶ 2.)  An officer 


entered the backyard of the home Kendall rents to search for the missing child and 


encountered Kendall’s dog.  (R. 00044, ¶¶ 3-4.)  The dog was shot after it charged the 


officer.  (R. 00044, ¶ 4.)  Shortly thereafter, Kendall filed a notice of claim with the City 


stating his intent to pursue claims under both federal and state law for the actions the City 


and its officers took pursuant to the search for the missing child.  (R. 00064-77.) 


Utah law awards attorney’s fees to the prevailing party in cases that assert state 


law claims against a police officer.  Utah Code § 78B-3-104 (the “bond statute”).  To 


ensure a police officer is able to collect at least some of the attorney’s fees he or she is 


entitled to receive, if they prevail, an individual that brings state law claims against a 


police officer is required to post a bond in an amount determined by the court to cover the 


attorney’s fees and costs that may be awarded.  Id.  The bond is only called on if the 


police officer prevails and attorney’s fees are awarded.  Utah law also requires an 


individual who brings state law claims against a government entity to file an undertaking 


(of not less than $300), which is used to cover the government entity’s costs if the entity 


prevails and costs are awarded.  Utah Code § 63G-7-601 (the “undertaking statute”).  The 


“bond statute” and the “undertaking statute” are sometimes referred to collectively 


hereinafter as the “statutes.” 
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Because state law claims are often brought together with federal law claims, the 


United States District Court for the District of Utah adopted a local rule to address the 


requirements of these statutes.  The rule states that when an individual is required by state 


law to post a bond or an undertaking the clerk may accept a bond or an undertaking in the 


amount of $300 at the time the complaint is filed.  DuCivR. 67-1(c).  The rule also 


provides that the court may “review, fix, and adjust” that amount at a later date.  Id.  


Rather than follow the guidance of the local rule and post a $300 bond and a $300 


undertaking and pursue his federal and state law claims, Kendall filed this action in the 


Third District Court challenging the constitutionality of the bond and undertaking 


statutes.  In the alternative, Kendall requested that the district court determine the amount 


of the bond and the amount of the undertaking Kendall was required to post to pursue his 


state law claims.  Salt Lake City and the various police officers Kendall intended to bring 


state law claims against were named as defendants (referred to hereinafter as the “City 


Defendants”). 


Shortly after filing the complaint, Kendall filed a motion for summary judgment 


arguing the statutes are facially unconstitutional because they violate the open courts 


provision, the right to petition government, procedural due process and equal protection.  


(R. 00185-201.)  The court heard oral argument on this issue and also heard testimony 


regarding Kendall’s ability to post a bond to cover attorney’s fees and the $300 


undertaking.  (R. 00621-815.)  The district court issued a ruling finding Kendall was 


required to pay the $300 undertaking, but found that Kendall was impecunious and not 


required to furnish a bond.  (R. 00543-551.) 







4 


With respect to Kendall’s challenge to the facial constitutionality of the statutes, 


the district court found Kendall did not have standing to challenge the constitutionality of 


the statutes because Kendall “admits he can afford the $300 minimum payment 


contemplated by the undertaking statute” and because the court has found “Kendall is 


impecunious and no bond must be furnished.”  (R. 00548-49.)  Despite finding Kendall 


did not have standing to challenge the constitutionality of the statutes the district court 


went on to find that neither statute violated the open courts provision, the right to petition 


government, procedural due process, or equal protection, as Kendall alleged.  (R. 00548-


51.) 


Shortly after this decision was issued, Kendall filed an action against Salt Lake 


City and the police officers named in this action asserting his state law claims and posted 


the $300 undertaking.  That action is currently pending before Judge Shelby in the United 


State District Court for the District of Utah.1  Despite not being required to post any bond 


and admitting he was willing and able to post the $300 undertaking, Kendall brings this 


appeal challenging the constitutionality of the bond and undertaking statutes, both 


facially and as applied to Kendall. 


  


                                                           
1  Kendall filed that action in Third District Court and the City Defendants 


removed it to the United States District Court for the District of Utah.  See Kendall v. 
Olsen, et al., Case No. 150907410 and Kendall v. Olsen, et al., Case No. 2:15-cv-00862. 
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STATEMENT OF FACTS 


A. Kendall Publicly Raised Funds to Pay for a Lawsuit Against the City and Its 
Officers. 


 
After the events of June 18, 2014, Kendall engaged an attorney and filed a notice 


of claim with Salt Lake City stating his intent to bring federal and state law claims 


against the City and various police officers for the actions they took in response to the 


report of the missing child.  (R. 00064-77.)  Kendall claims “at least $1.5M in damages, 


plus punitive damages, attorney’s fees and costs.”  (R. 00076; R. 00524, ¶ 7.)  To fund 


his litigation, Kendall set up a fund raising page on the website: 


http://www.gofundme.com/Justice-For-Geist.  (R. 00355-356.)2  Kendall also raised 


funds through PayPal by selling merchandise such a tee-shirts, coffee mugs, and stickers.  


(R. 00524, ¶ 10.)  As of September 11, 2015, Kendall had raised a total of $23,417.72 on 


his GoFundMe page and approximately $1,400 through PayPal.  (R.00524, ¶¶ 9-11). 


B. Kendall Filed the Complaint in this Action Challenging the Constitutionality 
of the Bond and Undertaking Statutes. 


 
In early 2015, rather than pursue his federal and state law claims against Salt Lake 


City and its police officers, Kendall filed the complaint in this action challenging the 


constitutionality of the bond and undertaking statutes.  (R. 00042-60.)  Kendall requested, 


in the alternative, that the district court determine the amount of the bond and the amount 


of the undertaking he would need to file to pursue his state law claims against the City 


and its police officers.  (Id.)  Shortly after filing the complaint, Kendall served initial 


                                                           
2  This website is commonly referred to as “GoFundMe” and will be referred to as 


the “GoFundMe website” hereinafter. 



http://www.gofundme.com/Justice-For-Geist
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disclosures, which included print outs of his various bank accounts.  (R. 00153-157.)  


Kendall then filed a motion for summary judgment claiming the statutes are facially 


unconstitutional or, in the alternative, that Kendall was impecunious and that he should 


not be required to post a bond.  (R. 00185-201.)  The motion was accompanied by a 


declaration of Kendall setting forth his assets and liabilities which notably stated he could 


afford the $300 minimum undertaking.  (R. 00243-245.)  Conspicuously absent from both 


the initial disclosures and Kendall’s declaration was any reference or accounting for the 


more than $23,000 Kendall raised on the GoFundMe website.  (R. 00153-157; R. 00243-


245.) 


The City Defendants opposed Kendall’s motion for summary judgment arguing 


the statutes are constitutional and disputed Kendall’s claims that he could not afford a 


bond to cover attorney’s fees for his state law claims.  Specifically, the City Defendants 


stated that they believed it would take approximately 100-120 hours to address Kendall’s 


state law claims and, based on the hourly rate for an attorney with the Salt Lake City 


Attorney’s Office, 3 a bond of $12,000 would be sufficient.  (R. 00350-52, ¶¶ 7-19.)  The 


City Defendants pointed out Kendall had raised nearly twice that amount on his 


GoFundMe website and filed a Rule 56(d) motion requesting limited discovery to 


determine the whereabouts of those funds.  (R. 00294-99.) 


  


                                                           
3  The Salt Lake City Attorney’s Office currently uses a rate of $123.62 per hour.  


(R. 00350-52, ¶¶ 12-14, R. 00756-57, 133:14-134:8.)  That rate is calculated using the 
formula approved by the Utah Supreme Court as the appropriate method for calculating 
the hourly rate of in-house counsel for purposes of recovering attorney fees.  (Id.) 
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C. The Court Permitted Discovery on the Whereabouts of the Monies Kendall 
Raised on GoFundMe. 


 
The district court granted the City Defendants’ Rule 56(d) motion and scheduled a 


hearing for September 15, 2015 to hear argument on Kendall’s motion for summary 


judgment.  (R. 00460-61.)  The City Defendants informed the district court that 


depending on the information Kendall produced pursuant to the City Defendant’s 


discovery requests, it may be necessary to hold an evidentiary hearing to determine the 


whereabouts of the $23,000 and whether he was indeed impecunious.  (R. 00483-84, R. 


00504, ¶¶ 1-3.)  Kendall objected to holding an evidentiary hearing.  (R. 00500.) 


On August 6, 2015, Kendall served his responses to the City Defendants’ 


discovery requests and provided his accounting for the $23,000 he raised on GoFundMe.  


(R. 00501.)  Kendall claimed the majority of the monies raised on the GoFundMe website 


were used to pay his current counsel’s legal bills.4  (R. 00494, ¶¶ 28-29.)  A review of 


Kendall’s legal bills revealed that the vast majority of the legal fees incurred to date were 


for work to bring claims challenging the constitutionality of the statutes—not to pursue 


Kendall’s claims against the City or its police officers for the events of June 18. 5  (R. 


000757-59, 134:9-136:14, R. 00822, City’s Ex. A-1.) 


                                                           
4  Kendall has an agreement with his current counsel where he pays counsel a 


discounted hourly rate and counsel will recover a percentage of any recovery achieved in 
the claims against the City Defendants for the actions they took in the search for the 
missing child.  (R. 00494, ¶¶ 28-29, R. 00822, Ex. P. 17.) 


5  Documents showed and Mr. Kittrell testified that as of September 1, 2015 at 
least $21,064.00 (or 442 billed hours) was for work challenging the constitutionality of 
the statutes.  (R. 000757-59, 134:9-136:14, R. 00822, City’s Ex. A-1.) 
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Having received Kendall’s accounting of the money he raised on GoFundMe, the 


City Defendants proposed proceeding on the declarations filed by the parties and the 


documents produced in discovery.  (R. 00500.)  Kendall’s counsel did not inform Kendall 


of the City Defendants’ offer to proceed in this manner, which would have saved 


considerable time and saved Kendall the additional cost and stress of preparing for an 


evidentiary hearing.  (R. 00687-88, 64:17-65:4.)  Instead, Kendall’s counsel insisted on 


proceeding with a full evidentiary hearing even though he had initially objected to 


proceeding in that way.  (R. 00500, R, 00504, ¶ 3, R. 00615-815.) 


D. The Court Heard Argument on Kendall’s Challenge to the Constitutionality 
of the Statutes and Evidence Regarding Kendall’s Impecuniosity and Ability 
to Furnish a Bond. 
 
On September 15, 2015, the court heard oral argument on Kendall’s motion for 


summary judgment regarding the facial constitutionality of the statutes and held an 


evidentiary hearing regarding Kendall’s financial ability to post the $12,000 bond the 


City Defendants requested and the $300 undertaking.  (R. 00639-777.)  Prior to the 


September 15 hearing the parties stipulated to numerous facts and the admissibility of 


almost all proposed exhibits.  (R. 00523-528.)  The evidence Kendall presented at the 


hearing regarding his assets and liabilities was consistent with, and merely repeated, his 


declaration and the parties stipulated statement of facts.  (R. 00655-85.)  On cross 


examination it was revealed that Kendall could not account for all the funds raised and 


that he would receive a windfall if he ended up prevailing on his state law claims and 


recovering attorney’s fees because he had no way of reimbursing the people that 


contributed to GoFundMe to assist in the payment of his legal fees.  (R. 00685-708.) 
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Kendall called two witnesses that repeated the information contained in their 


declarations regarding the cost of obtaining a bond.  (R. 00712-20.)  They also testified 


that if Kendall had $23,000 in cash that would be sufficient collateral for a $12,000 


bond.6  (R. 00715, 92:14-19; R. 00719, 96:4-11.)  Kendall also called two attorneys who 


repeated the testimony they presented in their declarations, testifying that they believed it 


was impossible to estimate the attorney’s fees and costs that would be incurred when 


representing a party in this action.  (R. 00264-71; 00720-51.)  On cross examination both 


witnesses admitted that they regularly represent clients in civil rights cases on a purely 


contingency-fee basis.  (R. 00728-29, 105:23-106:17, R 00740, 117:6-10.)  One attorney 


also admitted that when looking at a contingency-fee case it is necessary to look at the 


amount of time and money they are going to have to put into the case to decide whether 


to take that case.  (R. 00728-29, 105:23-106:17.) 


The City Defendants called one witness, Mark Kittrell, who testified that the City 


believed at $12,000 bond would be sufficient and the basis for that belief.  (R. 00350-52, 


¶¶ 8-15, R. 00752-57, 129:20-134:8.) 


E. The District Court Upheld the Statutes as Constitutional and Found Kendall 
Was Impecunious. 


 
The district court issued a memorandum decision upholding the constitutionality 


of the statutes and requiring Kendall to pay the $300 undertaking as required by the 


undertaking statute.  (R. 00543-52.)  Specifically, the district court found that Kendall 


                                                           
6  Notably, the parties stipulated that rather than obtain a bond from a bonding 


company, Kendall could satisfy the bond requirement by simply posting cash with the 
court.  (R. 00527, ¶ 43.) 
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admitted he could afford the $300 undertaking and was required to pay that amount, but 


found Kendall was impecunious and not required to post a bond pursuant to the bond 


statute.  (R. 00543-52.)  The district court further held that Kendall did not have standing 


to challenge the statutes because he could afford the $300 undertaking and was not 


required to post a bond.  (R. 00548-49.)  Despite Kendall’s lack of standing, the district 


court went on to find the statutes do not violate the open courts clause, the right to 


petition government, due process or equal protection.  (R. 00548-51.) 


F. Kendall Filed A Complaint Asserting His State Law Claims Against the City 
Defendants and Appealed the District Court’s Ruling that the Statutes Were 
Constitutional. 


 
Shortly after the district court issued its ruling, Kendall filed a complaint asserting 


his state law claims against the City Defendants and paid the $300 undertaking required 


by the undertaking statute.  See Kendall v. Olsen, case no. 2:15-cv-00862.  That action is 


currently pending before Judge Shelby in the United States District Court for the District 


of Utah.7  Id.  Kendall also appealed the district court’s decision in this case that the bond 


and undertaking statutes are constitutional. 


G. Kendall’s Motion to Strike the Declaration of Mark Kittrell.8 
 


Prior to the summary judgment and evidentiary hearing in this case, Kendall also 


filed a motion to strike the declaration of Mark Kittrell and to prevent him from testifying 
                                                           


7  See supra n.1. 
8  Although Kendall identified in his docketing statement his intent to appeal the 


district court’s ruling with respect to the Motion to Strike the Declaration of Mark 
Kittrell, Kendall’s appellate brief contains no argument on this point.  However, footnote 
10 of his Appellant’s Brief refers to the district court allowing testimony from Mr. 
Kittrell over Kendall’s objection.  Accordingly, these facts are included to give context to 
those statements. 
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on behalf of the City Defendants at the hearing.  (R. 00422-33.)  Curiously, Kendall 


argued Rule 3.7 of the Utah Rules of Professional Conduct prevented Mr. Kittrell from 


submitting a declaration or testifying for the City Defendants, even though the City 


Defendants were represented by another attorney and would be represented by another 


attorney at the hearing.  (Id.)  The district court denied Kendall’s motion and allowed Mr. 


Kittrell to testify at the hearing, but held that he was disqualified from continuing to 


represent the City Defendants in this matter.  (R. 00547-48.) 


SUMMARY OF ARGUMENT 


The Court should decline to hear this appeal because it is moot.  Kendall was not 


required to furnish a bond and was only required to pay a $300 undertaking that he 


admitted he could afford.  He has since filed an action asserting the very claims he 


alleges the statutes preclude him from filing.  A determination that the bond and 


undertaking statutes are unconstitutional will not afford him any relief.  Neither of the 


exceptions to the mootness doctrine apply. 


The Court should decline to hear this appeal for the additional reason that Kendall 


does not have standing to challenge the constitutionality of the statutes.  He was not 


required to pay a bond and he was not required to pay more than the $300 minimum 


undertaking that he stated he could afford.  He has since filed an action asserting his state 


law claims against the City Defendants.  Thus, a declaration from this Court that the 


statutes are unconstitutional can redress no alleged constitutional injury.  Likewise, 


alternative standing under the public interest doctrine is not appropriate in this case. 
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Should the Court decide to reach the merits of this appeal, it should affirm the 


district court’s finding that the statutes are constitutional on their face.  First, the statutes 


do not violate the open courts provision of the Utah Constitution or the right to petition 


government because they do not abrogate a claim.  Moreover, the statutes pass 


constitutional muster under a Berry analysis.  Second, the statutes do not violate the due 


process protections of the Utah and the United States constitutions because the statutes 


are reasonably related to a proper legislative purpose and satisfy the notice and hearing 


requirements of a procedural due process analysis.  Finally, the statutes do not violate the 


equal protection provisions of the Utah and United States constitutions because they do 


not create discriminatory classifications.  Moreover, any classifications created by the 


statutes are reasonably related to a proper legislative purpose.  Kendall has not shown 


otherwise. 


Finally, the Court may disregard Kendall’s claim that the statutes are 


unconstitutional as applied to Kendall.  The district court found that Kendall was 


impecunious and not required to post a bond and that Kendall need only pay the 


minimum $300 undertaking, which Kendall stated he could afford. 


ARGUMENT 


I. THE COURT SHOULD DECLINE TO RULE ON THE 
CONSTITUTONALITY OF THE BOND AND UNDERTAKING 
STATUTES BECAUSE THIS APPEAL IS MOOT. 
 
Kendall’s appeal of the district court’s ruling regarding the constitutionality of the 


bond and undertaking statutes is moot.  A controversy is moot “when the requested 


judicial relief cannot affect the rights of the litigants.”  Tillotson v. Meerkerk, 2015 UT 
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App 142, ¶ 9, 353 P.3d 165, 168.  Moreover, courts should refrain from unnecessarily 


deciding constitutional issues.  Hoyle v. Monson, 606 P.2d 240, 242 (Utah 1980) (“The 


right and power of the judiciary to declare whether legislative enactments exceed 


constitutional limitations is to be exercised with considerable restraint and in conformity 


with fundamental rules.”).  In particular, courts should not decide constitutional issues 


that no longer affect a particular litigant’s rights.  Id. (“One such fundamental rule of 


long-standing is that unnecessary decisions are to be avoided and that the courts should 


pass upon the constitutionality of a statute only when such a determination is essential to 


the decision in a case.”). 


Here, determining the constitutionality of the bond and undertaking statutes is not 


necessary because it will not affect Kendall’s rights.  The district court determined 


Kendall was impecunious and was not required to post a bond.  Likewise, the district 


court did not require Kendall to pay more than the $300 minimum undertaking that 


Kendall stated he could afford.  Kendall has since filed an action asserting the very 


claims he alleges the statutes preclude.  The Court should refrain from unnecessarily 


ruling on the constitutionality of the statutes because it will not provide any actual relief 


to Kendall. 


Likewise, while this Court may exercise discretion to decide issues that are 


technically moot under the exceptions to the mootness doctrine, neither of those 


exceptions apply here.  The collateral consequences exception to the mootness doctrine 


only applies when “collateral legal consequences may result from an adverse decision.”  


Matter of Giles, 657 P.2d 285, 286 (Utah 1982).  Kendall can show no adverse legal 
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consequences from the district court’s decision because he has already filed an action 


asserting the claims he asserts the statutes preclude. 


The public interest exception also does not apply.  The public interest exception to 


the mootness doctrine only applies “when the case [1] presents an issue that affects the 


public interest, [2] is likely to recur, and [3] because of the brief time that any one litigant 


is affected, is capable of evading review.”  Barnett v. Adams, 2012 UT App 6, ¶ 10, 273 


P.3d 378, 382.  The constitutionality of the statutes are not likely to “evade review.”  If 


the statutes operate, as Kendall claims, to preclude a party from bringing state law claims 


against a police officer or a government entity, then the party precluded from bringing 


such claims may bring an action challenging the constitutionality of the statutes.  The 


Court should decline to rule on the merits of this appeal. 


II. KENDALL DOES NOT HAVE STANDING TO CHALLENGE THE 
CONSTITUTIONALITY OF THE BOND AND UNDERTAKING 
STATUTES. 


 
A. Kendall Does Not Have Traditional Standing. 


 
As the district court previously ruled, Kendall does not have traditional standing to 


challenge the constitutionality of the statutes because the statutes have caused him no 


injury.  To show traditional standing, a party “must show three things: (1) that the party 


has been or will be adversely affected by the challenged actions, (2) that a causal 


relationship exists between the injury to the party, the challenged actions and the relief 


requested, and (3) that the relief requested is substantially likely to redress the injury 


claimed.”  State v. Roberts, 2015 UT 24, ¶ 46, 345 P.3d 1226, 1240 (internal quotation 


and citation omitted). 
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Traditional standing requires that the constitutionality of a statute is viewed from 


the perspective of the party raising the challenge.  See, e.g., Hoyle, 606 P.2d at 242 (“A 


constitutional question does not arise merely because it is raised and a decision is sought 


thereon; rather, the constitutionality of a statute is to be considered in the light of the 


standing of the one who seeks to raise the question and of its particular application”); 


Roberts, 2015 UT 24, ¶¶ 46-47 (“Standing requires that we view the constitutionality of a 


statute from the perspective of the party raising the challenge . . . a party may only 


challenge a statute to the extent the alleged basis of its infirmity is, or will be, applied to 


his detriment”) (internal quotation and citation omitted); State v. Hoffman, 733 P.2d 502, 


505 (Utah 1987) (“The constitutionality of a statute is considered in light of the standing 


of the [party] who raises the question and of its particular application in his case.”). 


A party whose interests are not affected by the validity of a statute may not attack 


that statute in the abstract.  Hoyle, 606 P.2d at 242 (“An attack on the validity of a statute 


cannot be made by parties whose interests have not been, and are not about to be, 


prejudiced by the operation of the statute.”); State v. Burke, 408 N.W.2d 239, 245 (Neb. 


1987) (“The traditional rule is that one to whom a statute may be applied constitutionally 


does not have standing to challenge that statute on the ground that it conceivably may be 


applied unconstitutionally to others in situations not before the court”).  In Hoyle, the 


Utah Supreme Court found the plaintiffs did not have standing to challenge the 


constitutionality of a filing fee statute because the district court found they could afford 


the filing fee so the statute did not operate to cause them any injury.  Hoyle, 606 P.2d at 


241-42.  In Roberts, the plaintiff claimed a statute hindered attorneys in defending certain 
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criminal defendants because the attorney could be subject to civil or criminal charges for 


reviewing material containing child pornography.  Roberts¸ 2015 UT 24, ¶¶ 44-49.  The 


court found the plaintiff did not have standing to challenge the statute because Roberts 


had not shown his counsel was hindered in his representation of the plaintiff making the 


plaintiff’s claims speculative at best.  Id. (emphasis added). 


Like the plaintiffs in Hoyle, Kendall cannot show any injury from the undertaking 


statute because he admitted he could afford the $300 minimum undertaking and Kendall 


was not required to pay more than the $300 undertaking.  Similarly, Kendall cannot show 


any injury from the bond statute because the district court found Kendall was 


impecunious and not required to furnish a bond.  Likewise, because Kendall has already 


filed an action asserting federal and state law claims against the City Defendants for 


claims arising from the search for the missing child, a declaration that the statutes are 


unconstitutional can redress no alleged constitutional injury.  Notably, Kendall did not 


even attempt to argue he had traditional standing to challenge the constitutionality of the 


statutes when the City Defendants raised this issue in a Rule 10 Motion for Summary 


Disposition.  (See generally Kendall’s Opp’n to City Defs’ Mot. for Summ. Disp.)  


Kendall simply cannot show he has traditional standing to challenge the statutes and the 


Court should dismiss this appeal. 
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B. Kendall Does Not Qualify for Alternative or Public Interest Standing. 
 


Kendall also cannot show he meets the requirements for alternative or public 


interest standing.9  Parties that lack traditional standing may pursue claims under the 


public interest exception to the traditional standing requirement, but that exception is 


narrowly applied.  Jenkins v. Swan, 675 P.2d 1145, 1150 (Utah 1983) (stating “this Court 


will not readily relieve a plaintiff of the salutary requirement of showing a real and 


personal interest in the dispute”).  To qualify for alternative standing a party must show: 


(1) that the issue being presented is one of sufficient public importance to balance the 


absence of the traditional standing criteria; and (2) that he or she is an appropriate party 


to bring suit.  BV Lending, LLC v. Jordanelle Special Serv. Dist., 2013 UT App 9, ¶ 12, 


294 P.3d 656, 660. 


Kendall cannot satisfy the first prong of this test and show the issues raised in this 


appeal are of sufficient importance to waive the traditional standing criteria.  An issue 


does not rise to the level of “sufficient public importance to balance the absence of the 


traditional standing criteria” simply because it challenges the constitutionality of a 


statute.  Gregory v. Shurtleff, 2013 UT 18, ¶ 36, 299 P.3d 1098, 1111 (“Every 


constitutional provision is surely important, but not every alleged violation of a 
                                                           


9  The City Defendants anticipate Kendall will request this Court permit this 
appeal to proceed by granting him public interest standing, even though that request was 
never made to the district court.  In response to the City Defendants’ Motion for 
Summary Disposition, which demonstrated Kendall did not have traditional standing to 
bring this appeal, Kendall argued the Court should afford him public interest standing.  
(See Kendall’s Opp’n to City Defs’ Mot. for Summ. Disp.)  Notably, Kendall never asked 
the district court to invoke public interest standing, despite the fact the City Defendants 
argued (and the district court found) Kendall did not have traditional standing to 
challenge the statutes. 
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constitutional provision will provide a basis for public-interest standing.”).  Rather, to 


warrant waiver of the traditional standing requirements the issue raised must affect the 


community as a whole.  BV Lending, 2013 UT App 9, ¶¶ 14-16. 


For example, in BV Lending, the plaintiff sought to challenge the constitutionality 


of the notice requirements contained in the Utah Assessment Area Act, which did not 


require actual notice of an assessment be provided individually to mortgagees.  Id., ¶¶ 1-


5.  This Court found “our jurisprudence suggests that an issue of public importance is 


generally one where the outcome of the particular dispute at issue will itself affect the 


community, not one which involves only a potential impact on certain individual 


members of the public in the future.”  Id., ¶ 14.  The court ultimately concluded that the 


plaintiff did not raise an issue of sufficient public importance to waive the traditional 


standing requirements because a failure to provide the plaintiff with actual notice of the 


assessment, while important, had only the potential to impact other individuals or entities 


similarly situated at some future time, not the public at large.  Id., ¶ 16. 


Kendall also cannot satisfy the second prong of this test and show that he is an 


“appropriate party” to challenge the constitutionality of the statutes.  A party is not an 


“appropriate party” if they lack sufficient personal interest in the injury he or she seeks to 


redress.  See, e.g., Packer v. Utah Attorney General’s Office, 2013 UT App 194, ¶¶ 16-


20, 307 P.3d 704, 709-10 (finding plaintiff was not an “appropriate party” because he 


“lacked a personal interest” in the injury he sought to redress); Jenkins, 675 P.2d at 1150 


(1983) (finding a court should consider the party’s interest in the matter and “whether 


there is anyone who has a greater interest in the outcome of the case than the plaintiff”); 
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BV Lending, 2013 UT App 9, ¶ 13 (noting that the district court found a party that was 


not obligated by statute to pay the assessment lacked “the interest necessary to effectively 


assist the court in developing and reviewing all relevant legal and factual questions.”) 


(internal quotation and citation omitted).  Kendall is not an appropriate party to challenge 


the constitutionality of the statutes because he lacks sufficient interest in the injury he 


seeks to redress.  He was not required to post a bond and he admitted that he could afford 


to pay the $300 minimum undertaking.  Kendall has since filed an action and is pursuing 


his state law claims. 


Finally, a court should only grant public interest standing where the issue is 


unlikely to be raised, if standing is not granted.  Gregory, 2013 UT 18, ¶ 37 (recognizing 


the fact that the claims are unlikely to be brought by anyone else, is “a necessary part of 


the showing parties must make under the public-interest standing doctrine.”); see also BV 


Lending, 2013 UT App 9, ¶ 16 (denying public interest standing and noting that if the 


statute at issue impacted others in the future those “individuals or entities would 


themselves have standing to challenge the [statute]”).  The issues Kendall raises in this 


appeal may be raised if and when they ever operate to prevent access to the courts. 


III. THE BOND AND UNDERTAKING STATUTES ARE NOT FACIALLY 
UNCONSTITUTIONAL. 


 
A. The Bond and Undertaking Statutes Do Not Violate the Open Courts 


Provision of the Utah Constitution. 
 


The bond and undertaking statutes do not violate the open courts provision of the 


Utah Constitution because they do not abrogate a claim.  “[T]he plain meaning of the 


[open courts clause]’ is that it ‘imposes some substantive limitation on the legislature’s 
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ability to abolish judicial remedies in a capricious fashion.”  See Tindley, 2005 UT 30, 13 


(internal quotation and citation omitted).  “Although the open courts clause protects both 


substantive and procedural rights, the clause is not an absolute guarantee of all 


substantive rights.”  Id., ¶ 17.  “Rather, it applies only to legislation which abrogates a 


cause of action existing at the time of its enactment.”  Id. (internal quotation and citation 


omitted).  If a statute abrogates a claim that existed at the time it was enacted, the court 


must engage in a Berry analysis.  See, e.g., Judd v. Drezga, 2004 UT 91, ¶¶ 10-18, 103 


P.3d 135, 139-141.  Neither the bond statute nor the undertaking statute abrogates a 


claim.  Furthermore, even under a Berry analysis both statutes pass constitutional muster. 


1. The Statutes Do Not Abrogate a Claim as Demonstrated by Utah 
Supreme Court Precedent and the Facts of this Case. 
 


The bond and undertaking statutes do not abrogate a claim as demonstrated by 


Utah Supreme Court precedent and the facts of this case.  When faced with a claim that a 


statute violates the open courts provision, a court must determine whether the statute 


abrogates an existing claim.  Where no claim is abrogated, no constitutional violation is 


shown.  See, e.g., Tindley, 2005 UT 30, ¶¶ 12-26 (finding limitation on recoverable 


damages in Governmental Immunity Act did not violate open courts provision because it 


did not abrogate a claim that existed at the time the statute was enacted). 


Whether the bond statute violates the open courts provision of the Utah 


Constitution was squarely addressed by the Utah Supreme Court in Zamora v. Draper, 


635 P.2d 78, 80-82 (Utah 1981).  Specifically, the Utah Supreme Court found a prior 


version of the bond statute was constitutional on its face.  Id. at 80 (“it is our view that 
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the statute in question is not necessarily unconstitutional as applied in usual and ordinary 


circumstances.”).  It recognized that the statute could operate to restrict access if applied 


to an individual that was unable to afford the bond.  Id. at 80-82.  However, the court 


found the statute did not violate the open courts provision because “courts have the 


means at their command of conducting appropriate preliminary procedures” to determine 


whether a plaintiff is impecunious and unable to furnish a bond.  Id. at 81.  The court’s 


decision turned on the fact that the statute contained language that stated the bond would 


be “in an amount fixed by the court.”  Id. at 81 (“the statute itself allows some flexibility 


wherein it provides that the bond shall be ‘in an amount fixed by the court . . .”).  The 


court concluded this language meant a court “may fix a bond in accordance with the 


plaintiff’s circumstances, however impoverished he may be, and yet allow him access to 


the court to seek justice, as assured by Sec 11 of Article I of the State Constitution.”  Id. 


at 80-82.  The Utah Supreme Court reaffirmed its finding three years later when the 


constitutionality of that statute was challenged again.  Snyder v. Cook, 688 P.2d 496, 498 


(Utah 1984). 


Kendall seeks to distinguish these cases on the grounds that these decisions 


concern a prior version of the bond statute that Kendall claims was completely different.  


A comparison of the plain language of the statutes demonstrates that distinction is 


unavailing.10  Both versions of the bond statute award attorney’s fees to the prevailing 


party and require the posting of a bond to cover all attorney’s fees and costs in the event 


                                                           
10  Copies of Utah Code § 78-11-10 and Utah Code § 78B-3-104 are attached 


hereto as Aplee. Add. 0002. 
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the officer prevails on the state law claims.  Compare Utah Code § 78-11-10 (requiring a 


bond to cover “all costs and expenses that may be awarded against such plaintiff, 


including a reasonable attorney’s fee to be fixed by the court.”); Utah Code § 78B-3-


104(1)-(2) (requiring a bond to cover “all estimated costs and attorney fees the officer 


may be expected to incur in defending the action.”).  Likewise, both statutes require the 


court to set the amount of the bond, which was the language the court in Zamora found 


important and gave courts flexibility to determine whether the statute would be 


unconstitutional as applied to a particular plaintiff.  Compare Utah Code § 78-11-10 


(requiring “a written undertaking with at least two sufficient sureties in an amount to be 


fixed by the court”); Utah Code § 78B-3-104(1) (requiring the posting of “a bond in an 


amount determined by the court.”). 


Moreover, to the extent there is any ambiguity as to the intent of the legislature 


when it enacted the current version of the bond statute, the court need look no further 


than the statements of the bill sponsor.  See, e.g., Graves v. N. E. Servs., Inc., 2015 UT 


28, ¶ 67, 345 P.3d 619, 633-34 (“We may resolve ambiguities in the text of the law by 


reference to reliable indications of legislative understanding or intent (as in legislative 


history)”).  As Kendall concedes, the bill sponsor stated the 2008 bill that enacted the 


current version of the bond statute was simply a recodification bill that included some 


“technical cleanup.”  (Appellant Br. 22, n.7.)  Indeed, it was repeatedly stated throughout 


the passage of that bill that the bill did not make any substantive changes.  (R. 00647, 


24:15-23.)  Kendall seeks to inflate the importance of the fact that the recodification bill 


repealed Utah Code § 78-11-10 and enacted Utah Code § 78B-3-104, but it is clear from 
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a comparison of the language of the two statutes that the bill did nothing more than 


change the numbering and formatting and modernize the language.  See supra n.9. 


The decisions in Zamora and Snyder are equally applicable to the undertaking 


statute.  Like the bond statute, the undertaking statute provides the undertaking will be in 


“a sum fixed by the court.”  Utah Code § 63G-7-601(2).  This is the language the court 


found important in Zamora and provided courts flexibility to determine whether the 


statute would be unconstitutional as applied to a particular plaintiff.  See Zamora, 635 


P.2d at 80-82.  As demonstrated by the facts of this case, the bond and undertaking 


statutes do not abrogate a claim and Kendall has not shown otherwise. 


2. The Bond and Undertaking Statutes Do Not Abrogate a Claim 
Because There was No Ability to Bring the Claims at Issue When 
the Statutes were Adopted. 
 


The bond and undertaking statutes do not abrogate a claim for the additional 


reason that there was no ability to bring the claims at issue in this case when the statutes 


were adopted.  The open courts clause applies when legislation abrogates a cause of 


action that existed at the time of its enactment.”  Tindley, 2005 UR 30, ¶¶ 17-18.  “The 


legislature thus remains free to abrogate or limit claims that could not have been brought 


under then-existing law.”  Id. at ¶ 17.  “Claims barred by the doctrine of governmental 


immunity are an example of this principle.”  Id.  See also, DeBry v. Noble, 889 P.2d 428, 


435 (Utah 1995) (“the scope of the protections afforded by article I, section 11 [have] to 


be viewed in light of the immunities that were recognized when the Utah Constitution 


was adopted,” including “governmental immunity.”). 
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When determining whether a statute abrogates a claim, a court looks to the law at 


the time of statehood.  See, e.g., Tindley, 2005 UT 30, ¶¶ 9-26; Ross v. Schackel, 920 


P.2d 1159, 1162-66 (Utah 1996).  As set forth in Ross, at the time of statehood public 


officials were shielded by immunity if the act involved the exercise of discretion, but 


enjoyed no immunity for negligently performed ministerial acts.  Ross, 920 P.2d at 1162.  


Ministerial acts are acts that afford the officer no discretion in how they are performed.  


Id. at 1164.  An example of a ministerial act is docketing the payment of a fine.  Id. at 


1164.  An example of a discretionary act is the arrest and imprisonment of an individual.  


Id. at 1163.  Responding to a call regarding a missing child falls squarely within the 


discretionary acts of a police officer.  Thus, when the bond statute was first passed in 


1951, Kendall did not have a claim against police officers for the actions at issue in this 


case and the bond statute can abrogate no claim.  See 1951 Ch. 58, § 1, enacting Utah 


Code § 104-11-16 (1951) (the first version of the bond statute). 


Likewise, when the Governmental Immunity Act of Utah, which contains the 


undertaking requirement at issue in this case, was first passed, government entities were 


immune from suit for activities that qualified as governmental functions.  See Tindley, 


2005 UT 30, ¶¶ 20-26.  A police response to a call regarding a missing child is clearly a 


governmental function for which immunity applied prior to the passage of the 


Governmental Immunity Act in 1965 and the undertaking requirement can abrogate no 


claim.  The Court’s open courts analysis may end here. 
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3. The Bond and Undertaking Statutes do not Violate the Open Courts 
Provision Under a Berry Analysis. 


 
The Court should not engage in a Berry analysis because Berry begins with the 


presumption that a legal remedy was abolished.  See, e.g., Wood v. Univ. of Utah Med. 


Ctr., 2002 UT 134, ¶ 15, 67 P.3d 436, 443 (“because the statute did not abrogate an 


existing legal remedy, and because the Berry test begins with the presumption that a legal 


remedy was abolished, the legislation satisfies the first Berry hurdle . . . we need not 


apply the second part of the Berry test.”).  Because the statutes do not abrogate a claim, a 


Berry analysis is not required.  Regardless, the statutes pass constitutional muster under a 


Berry analysis. 


Berry holds that a statute that abrogates a claim is acceptable if it (1) provides an 


injured person an effective and reasonable alternative remedy, or (2) seeks to eliminate a 


clear social or economic evil.  Berry By & Through Berry v. Beech Aircraft Corp., 717 


P.2d 670, 680 (Utah 1985).  As demonstrated by the facts of this case, a plaintiff has an 


adequate alternative remedy as he or she may pursue federal constitutional claims without 


the requirement to file a bond.  See, e.g., Day v. State ex rel. Utah Dept. of Public Safety, 


1999 UT 46, ¶¶ 41-42, 980 P.2d 1171, 1185-86 (finding that the amendment to the 


Governmental Immunity Act of Utah to remove all claims against government 


employees, except for fraud and malice, provided an adequate alternative remedy because 


a plaintiff could bring a claim against the government entity for the acts of the employee).  


Indeed, DuCiv. R. 67-1(c) directs a plaintiff that wishes to file state law claims 


concurrent with its federal claims that it may satisfy the requirements of the bond and 
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undertaking statutes by filing a bond and/or an undertaking of $300 with the clerk of the 


court at the time the complaint is filed, which may be adjusted by the court at a later date.  


Finally, the bond and undertaking statutes seek to eliminate the clear social and economic 


evil of the filing of meritless state law claims against police officers and government 


entities and to ensure the ability of these defendants to collect the attorney’s fees and 


costs they are entitled to receive should they prevail.  Accordingly, even under a Berry 


analysis, the bond and undertaking statutes pass constitutional muster. 


4. Kendall’s Claims that the Statutes Violate the Open Courts 
Provision Lack Merit. 
 


Kendall urges this Court to ignore two controlling decisions of the Utah Supreme 


Court and find the bond and undertaking statutes violate the open courts provision based 


on the decision of the Florida Supreme Court in Psychiatric Assocs. v. Siegel, 610 So. 2d 


419 (Fla. 1992).11  But “the meaning of our open courts clause is not dependent upon 


another state’s interpretation of a similar provision.”  Tindley, 2005 UT 30, ¶ 16.  


“Rather, [Utah court’s] should rely on our own state history and precedent to determine 


the purpose and meaning of article I, section 11’s protection.”  Id. (internal quotation and 


citation omitted).  Here, there are two Utah Supreme Court decisions that find Utah’s 


bond statute does not violate the open courts provision of the Utah Constitution.  Until 


and unless Kendall satisfies “the substantial burden” of convincing the Utah Supreme 


                                                           
11  Notably, unlike the Utah Statute, the statute challenged in Psychiatric Assocs. 


only awarded attorney’s fees to the defendant and only required the plaintiff to file a 
bond.  See Utah Code § 78B-3-104 (awarding the prevailing party attorney’s fees and 
costs and requiring a bond from the plaintiff and an official bond for the officer to cover 
those fees and costs). 
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Court that its decisions in those cases were wrong, the decisions in Zamora and Snyder 


are binding on this Court and the decisions from other states are unavailing.  Id., ¶ 14 


(“Under the doctrine of stare decisis, [a party seeking to overturn a prior decision of the 


Utah Supreme Court] assumes the substantial burden of convincing [the Utah Supreme 


Court] that ‘the rule was originally erroneous or is no longer sound because of changing 


conditions and that more good than harm will come by departing from precedent.’”) 


(internal quotation and citation omitted).12 


The Court may also disregard Kendall’s claim that the bond and undertaking 


statute violate the open courts provision because Utah Code § 78B-5-825 awards 


attorney’s fees and costs to prevailing parties.  The ability to collect attorney’s fees and 


costs for the filing of a claim that lacked merit and was not brought in good faith is not 


relevant in determining whether a provision violates the open courts provision of the 


Utah Constitution. 


B. The Bond and Undertaking Statutes do not Violate the Petition Clauses 
of the Utah and the United States Constitution. 
 


The bond and undertaking statutes do not violate the petition clauses of the Utah 


and United States constitutions for the same reasons they do not violate the open courts 


provision.  As set forth in detail above, both statutes contain language that has been 


interpreted by the Utah Supreme Court to give a court flexibility to waive the requirement 


to file a bond or an undertaking, if a plaintiff is indeed impecunious.  As demonstrated by 


                                                           
12  Notably, Utah is not alone in finding its bond statute constitutional.  Courts 


from other jurisdictions have found bond statutes similar to Utah’s are constitutional.  See 
infra § III, C, 2. 
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the facts of this case, where Kendall has filed his complaint and is pursuing his state law 


claims, the statutes have not and do not operate to prevent a plaintiff from exercising his 


or her right to petition government. 


C. The Bond and Undertaking Statutes do not Violate Substantive Due 
Process. 
 


Kendall claims the statutes violate substantive due process because they are not 


reasonably related to a proper legislative purpose and are arbitrary and capricious.  When 


undertaking a substantive due process analysis under either Article I, Section 7 of the 


Utah Constitution or under the Fourteenth Amendment to the United States Constitution, 


courts apply a rational basis test unless the governmental action implicates a fundamental 


right or interest.  State v. Candedo, 2010 UT 32, ¶ 16, 232 P.3d 1008, 1013-14.  The right 


to bring state law claims is not a fundamental right and the lower rational basis test 


applies.13  Tindley, 2005 UT 30, ¶ 29.  Under the rational basis test statutes must be 


upheld if they are reasonably related to a proper legislative purpose and are neither 


arbitrary nor discriminatory.  Id.  The statutes do not violate substantive due process 


                                                           
13  Kendall’s brief contains no argument that a higher standard of review applies to 


Kendall’s due process challenge.  However, Kendall’s attorney communicated to counsel 
by email that an argument on this point was inadvertently omitted and that it would be 
included in Kendall’s Reply brief.  Kendall’s counsel suggested the City Defendants may 
want to address this point in their Appellee brief.  A party may not raise a new argument 
for the first time in a Reply Brief.  Utah R. App. P. 24(c); (“[r]eply briefs shall be limited 
to answering any new matter set forth in the opposing brief”); Brown v. Glover, 2000 UT 
89, ¶ 23, 16 P.3d 540, 545 (“issues raised by an appellant in the reply brief that were not 
presented in the opening brief are considered waived and will not be considered by the 
appellate court.”).  This may not be remedied by informing the City Defendants by email 
that the argument will be raised in the Reply Brief.  The City Defendants cannot be 
expected to respond substantively to an argument they have not seen. 
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because they are reasonably related to a proper legislative purpose and are not arbitrary or 


discriminatory.  Kendall has not shown otherwise. 


1. The Statutes are Reasonably Related to a Proper Legislative 
Purpose. 


 
The statutes are reasonably related to a proper legislative purpose.  It is not the 


province of the courts to “rule on the wisdom of the [statutes at issue] or to determine 


whether the [statutes are] the optimal method for achieving the desired result.”  Tindley, 


2005 UT 30, ¶ 32.  “Rather, [the Court’s] inquiry is limited to the Act’s 


constitutionality.”  Id.  Likewise, in reviewing the legitimacy of a legislative purpose, 


courts are not limited to considering only “those purposes that can be plainly shown to 


have been held by some or all legislators.”  Ryan v. Gold Cross Servs., Inc., 903 P.2d 


423, 427 (Utah 1995) (internal quotation and citation omitted).  “Rather, the court will 


sustain legislative action if it can reasonably conceive of facts which would justify the 


classifications made by the legislation.”  Id. (“we do not require exact proof of the 


legislative purposes; it is enough if a legitimate purpose can be reasonably imputed to the 


legislative body.”). 


The purpose of the bond statute was expressly recognized by the Utah Supreme 


Court in Zamora:  


[P]eace officers are in an especially hazardous calling rendering a service 
essential to public safety and welfare. While it is the privilege of most of us 
to steer clear of situations where there is violence and danger, it is the 
sworn duty of peace officers to go into such situations. Without extenuating 
thereon, this exposes them to the possibility of becoming involved therein 
and of incurring animosities of those engaged in such troubles, with the 
consequent risks of lawsuits which may emanate therefrom. 
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[W]e see nothing inherently unreasonable in the legislature viewing it as 
within the police power of the sovereign, in the interest of maintaining the 
peace and good order of society, to provide this measure of protection to 
that class of officers who are willing to undertake that hazardous 
responsibility 
 


Zamora, 635 P.2d at 80.  The bond statute is an attorney’s fees provision that awards fees 


to the prevailing party.  To ensure there is an opportunity for the police officer to actually 


recover fees if the officer prevails on the claims, and to discourage the filing of harassing 


and frivolous claims, a bond is required.14 


Like the bond statute, the undertaking statute requires a party that brings a claim 


against a government entity to file an undertaking of at least $300 to ensure the 


government entity can collect at least some of its costs, if the government entity prevails 


on the claims and costs are awarded.  The legitimacy of that statute has also been 


recognized.  Hansen v. Salt Lake County, 794 P.2d 838, 840 (Utah 1990) (“The policy of 


discouraging nuisance suits that supports the undertaking requirement is the same as that 


supporting the cost bond that can be required of nonresident plaintiffs under rule 12(j) of 


the Utah Rules of Civil Procedure.”). 
                                                           


14  This case is a classic example of the type of overzealous litigation the bond and 
undertaking statutes were intended to discourage.  Kendall has filed a smorgasbord of 
state law claims against five different officers and the City for the actions of those 
officers.  As demonstrated by the motions currently on file with the United States District 
Court, most (if not all) of those claims are precluded and are also duplicative of Kendall’s 
federal and state constitutional claims.  The City Attorney’s Office has spent time 
preparing motions to dispose of those claims, when a quick review of the law 
demonstrates these claims fall within the parameters of the Governmental Immunity Act 
of Utah and are excluded by the public duty doctrine.  Requiring a bond serves the 
purpose of requiring a plaintiff and his attorney to appropriately research claims before 
bringing them and ensures the party defending against such claims is able to collect, at 
least in part, the attorney’s fees and costs they are entitled to receive by statute when they 
prevail on such claims. 
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2. Kendall has not Shown the Statutes are not Reasonably Related to a 
Proper Legislative Purpose or are Arbitrary or Discriminatory. 


 
Kendall has not shown the statutes are not reasonably related to a proper 


legislative purpose or that they are arbitrary or discriminatory.  Kendall’s attempts to 


distinguish the Utah Supreme Court’s decision in Zamora on the grounds it concerns a 


prior version of the bond statute are unavailing because the current bond statute contains 


the same operative provisions.  See supra § III, A, 1.  Similarly, the cases Kendall seeks 


to rely on are readily distinguishable because they concern bond statutes that, unlike 


Utah’s statute, do not concern a reciprocal attorney fee provisions and do not include 


provisions that allow a court to set the amount of the bond commensurate with the party’s 


ability to pay.  (See, e.g., Appellant Br. 34-35 citing Psychiatric Assocs., 610 So. 2d at 


424 (finding a Florida statute that did not contain a reciprocal attorney fee provision or 


the ability for the court to weigh a plaintiff’s ability to post a bond violated due process); 


Detraz v. Fontana, 416 So. 2d 1291, 1292 (La. 1982) (same).)15  The courts in those 


cases found those facts important in reaching the conclusion that the statutes at issue 


violated substantive due process. 


Indeed, courts from other jurisdictions that have considered bond statutes similar 


to Utah’s bond statute find the statutes are rationally related to a proper legislative 


purpose.  For example in Urrizaga v. Twin Falls County, 106 Fed. Appx. 546, 549 (9th 


Cir. 2004) the court upheld Idaho’s version of the bond statute that requires a plaintiff to 
                                                           


15  The third case Kendall cited in an attempt to show the statutes violate 
substantive due process did not find the provisions at issue were unconstitutional under a 
due process analysis.  (Appellant Br. 35, citing Lindsey v. Normet, 405 U.S. 56, 64-69 
(1972) (concluding the challenged provisions did not violate due process).) 
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post a bond when bringing state law claims against a law enforcement officer.  Id.  The 


court found that the purpose of the statute in ensuring payment to the defendant of all 


costs and expenses that may be awarded, including reasonable attorney’s fees, met the 


requirements of rationality.  Id.  See also Rhodes v. Superior Court, 90 Cal. App. 3d 484, 


489 (Cal. Ct. App.  1979) (finding a statute that required plaintiffs to post a bond 


constitutional because the court found a reasonable interpretation of the statute was that it 


permitted a hearing to determine the merit of the lawsuit and to set the amount of the 


undertaking). 


Kendall inaccurately claims the statutes result in gross injustices because claims 


are dismissed without being heard on the merits.  When claims are dismissed for a failure 


to file a necessary bond or undertaking they are dismissed without prejudice.  See, e.g., 


Rippstein v. City of Provo, 929 F.2d 576, 578 (10th Cir. 1991) (“the appropriate remedy 


for failure to make a timely filing of an undertaking under section 63–30–1916 is 


dismissal without prejudice”); Mglej v. Garfield County, No. 2:13-CV-713, 2014 WL 


2967605, at *2 (D. Utah July 1, 2014) (stating “Utah case law is clear that undertakings 


and bonds must be filed contemporaneously with the filing of the complaint” and that 


“failure to post an undertaking and bond necessitates dismissal without prejudice.”).  The 


plaintiff is free to re-file the claim with the necessary bond or undertaking at any time. 


Similarly, Kendall was not required to expend significant funds and experience 


significant delay in the filing of his action in this case as a result of the bond and 


                                                           
16  Utah Code § 63-30-19 was a prior version of Utah Code § 63G-7-601 that 


contained almost identical language. 
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undertaking statutes.  Kendall was free to file claims at any time and to post the bond and 


undertaking as set forth in DuCiv R. 67-1(c).  Instead, Kendall chose to challenge the 


constitutionality of the statutes.17  Kendall and his attorney (not the City Defendants) are 


responsible for the funds expended in that endeavor and for any delay Kendall 


experienced in pursuing his state law claims against the City and its officers. 


Kendall’s claim that the statutes are arbitrary and capricious because a judge has 


unfettered discretion in setting the amount of the bond or undertaking is also unfounded.  


“If [an] act operates equally and affords freedom from arbitrary action it satisfies the 


requirements of substantive due process.”  Mineer v. Bd. of Review of Indus. Comm’n, 


572 P.2d 1364, 1366 (Utah 1977).  The absence of strict guidelines or standards does not 


make a statute or the courts exercise of discretion arbitrary or discriminatory.  Indeed, 


permitting a court to set the amount of the bond and the undertaking is hardly unique.  


District courts are called on to set bond amounts when an appeal is filed.  See Utah R. 


App. P. 6 (requiring the filing of a bond “in the sum of at least $300 or such greater 


amount as the trial court may order on motion of the appellee to ensure payment of all 


costs on appeal”).  Likewise, courts are frequently called on to exercise discretion in 


determining whether a party may recover attorney’s fees, the amount a party may recover 


in attorney’s fees, and setting bail amounts. 


                                                           
17  Kendall testified that he did not have collateral to post a bond because he had 


spent the more than $23,000 he raised on GoFundMe on attorney’s fees.  See supra 4-9, 
§§ B-D.  A review of Kendall’s attorney’s fees demonstrated that by September 1, 2015 
his attorney had charged him more than $21,064.00 (and billed 442 hours) to challenge 
the constitutionality of the bond and undertaking statutes in this action.  Id. 
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Here, there are even procedural rules that provide additional guidance.  As set 


forth in DuCiv R. 67-1(c) a party may satisfy the requirement of the bond and 


undertaking statutes by filing a bond and an undertaking in the amount of $300 at the 


time the complaint is filed.  DuCiv R. 67-1(c).  In the event a higher amount is requested, 


a court may hold a hearing to determine the merit of the request and to determine whether 


the plaintiff has the financial means to satisfy the request. 


Finally, Kendall cites extensively to the testimony of two attorneys he called to 


testify at the evidentiary hearing in this matter in an attempt to support the claim that it is 


completely impossible to make a reasonable estimation of the time an attorney will spend 


on a matter.  But attorneys regularly provide clients estimations to give clients an idea of 


the costs they will incur.  Moreover, the attorneys Kendall called to testify stated they 


regularly accept cases on a contingency fee basis and necessarily must estimate the 


amount of time they will spend on a matter when they decide whether to accept a case.  


See supra 7-9, § D.  The bond and undertaking statutes do not violate due process and 


Kendall has not shown otherwise. 


D. The Bond and Undertaking Statutes do not Violate Procedural Due 
Process. 


Kendall erroneously claims the requirement to post a bond and an undertaking at 


the time a complaint is filed is a taking and violates procedural due process because no 


hearing is required.  Procedural due process requires, “at a minimum, ‘timely and 


adequate notice and an opportunity to be heard in a meaningful way.”  In re Worthen, 926 


P.2d 853, 876 (Utah 1996) (internal quotation and citation omitted).  But “due process is 
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not a technical concept that can be reduced to a formula with a fixed content unrelated to 


time, place, and circumstances.”  Id.  “Rather, the demands of due process rest on the 


concept of basic fairness of procedure and demand a procedure appropriate to the case 


and just to the parties involved.”  Id. (internal quotation and citation omitted).  Under the 


due process notice requirement, “the notice must be of such nature as reasonably to 


convey the required information.”  McBride v. Utah State Bar, 2010 UT 60, ¶ 17, 242 


P.3d 769, 775 (internal quotation and citation omitted).  The statutes provide a plaintiff 


adequate notice of the requirement to file a bond or an undertaking.  Likewise, DuCiv R. 


67-1(c) provides a plaintiff notice of the procedure to follow to file the bond and 


undertaking in federal court. 


Kendall attempts to rely on Beaudreau v. Superior Court of Los Angelos, 535 P.2d 


713 (Cal. 1975) to show the bond and undertaking statutes violate procedural due process 


because they do not provide for a hearing before the payment of the bond and 


undertaking.18  Kendall’s reliance is misplaced because the decision in Zamora 


demonstrates the statutes provide courts the ability to conduct a hearing to set the amount 


of any bond or undertaking.  Moreover, an evidentiary hearing is not required before 


every deprivation of property.  McBride, 2010 UT 60, ¶¶ 19-29.  Rather, “due process is 


flexible and calls for such procedural protections as the particular situation demands.”  Id. 


at ¶ 20 (internal quotation and citation omitted).  For example, an evidentiary hearing is 


not required where the interests in reducing administrative burdens is high and the private 


                                                           
18  Notably, the California courts later distinguished this decision when finding 


another bond statute constitutional.  See Rhodes, 90 Cal. App. 3d at 487-89. 
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interest at issue and the risk of an erroneous deprivation of rights and the probable value 


of procedural safeguards is low.  McBride, 2010 UT 60, ¶¶ 19-29. 


For example, in McBride a plaintiff sought review of the Utah State Bar’s decision 


to disqualify him from the bar exam for failure to upload his exam within the time frame.  


Id., ¶¶ 1-11.  The court found no procedural due process violation because the plaintiff 


had adequate notice of the requirement to upload the exam in the time period and an 


evidentiary hearing was not required before disqualifying him from the exam because the 


interest at stake was relatively low — he was not permanently denied the ability to 


practice law.  Id., ¶¶ 16-29.  Likewise, the existence of a grievance procedure rendered 


the risk of erroneous deprivation and the probable value of procedural safeguards low.  


Id., ¶¶ 16-19.  Finally, the government’s interest in reducing “the fiscal and 


administrative burdens caused by additional procedures was high.”  Id., ¶¶ 16-29. 


Here, the private interest at issue and the risk of erroneous deprivation of property 


is relatively low.  The undertaking statute requires the payment of a deminimus sum of 


$300, which amount is potentially refundable.  Likewise, DuCiv. R. 67-1(c) permits 


satisfaction of the bond requirement by filing a $300 bond.  Again, this amount is 


potentially refundable.  The administrative burden of mandating an evidentiary hearing 


before requiring the payment of these potentially refundable amounts is high and is not 


justified by any risk of an erroneous deprivation of rights because an impecunious 


plaintiff may file an affidavit of impecuniosity or request a hearing to avoid the 


requirements of the statutes, as Kendall did in this case. 
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E. The Bond and Undertaking Statutes do not Violate the Equal 
Protection of the Laws Provisions of the Utah or the United States 
Constitutions. 
 


Kendall claims the statutes violate the equal protection clauses of the Utah and 


United States Constitutions because they discriminate against people that bring claims 


against police officers or government entities.  When a party challenges a statute on the 


grounds is creates improper classification, the party must show the statute at issue creates 


classifications that are discriminatory.  DIRECTV v. Utah State Tax Comm’n, 2015 UT 


93, ¶ 49, 364 P.3d 1036, 1050 (“Under our governing standard, we ask (a) what 


classifications the statute creates, (b) whether different classes ... are treated disparately, 


and then (c) whether the legislature had any reasonable objective that warrants the 


disparity among any classifications.”) (internal quotation and citation omitted).  If a 


discriminatory classification is shown, the plaintiff must show the legislature had no 


reasonable objective that warrants the discriminatory classification.  Id.  The level of 


scrutiny applied is determined by the classification at issue.  Id. at ¶ 50.  Kendall cannot 


satisfy his burden because the bond and undertaking statutes do not create discriminatory 


classifications.  Moreover, any classifications created by the statutes satisfy both the 


applicable rational basis level of scrutiny and the inapplicable heightened level of 


scrutiny. 


1. The Statutes do not Create Discriminatory Classifications. 


The statutes do not create classifications that are discriminatory.  When presented 


with a challenge to the constitutionality of a statute under Utah’s uniform operation of 


laws provision a court must first determine the classification that is made by the statutory 
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provision.  Gallivan v. Walker, 2002 UT 89, ¶¶ 43-44, 54 P.3d 1069, 1086.  The 


classification created by a statute “is, the class of persons to which the statutory provision 


applies.”  Id.  Here, the bond statute applies to individuals that bring state law claims 


against police officers and the undertaking statute applies to individuals that bring state 


law claims against government entities. 


A statute is not unconstitutional merely because it creates a classification of people 


that are subject to the statute.  Id., ¶ 38 (recognizing the legislature has “discretion in the 


creation of classes to which legislation applies”).  Thus, the relevant constitutional 


inquiry is whether the classification created by the statute “operate[s] equally on all 


persons similarly situated.”  Id., ¶ 38. 


The bond and undertaking statutes operate equally on all persons similarly 


situated.  All persons that bring state law claims against a police officer or a government 


entity are required to post a bond and/or an undertaking, if they have sufficient funds.  


See, e.g., Utah Code §§ 63G-7-601; 78B-3-104.  Kendall’s claim that the statutes contain 


discriminatory classification because other plaintiffs are not subject to this requirement 


lacks merit.  Individuals that bring state law claims against a party other than a police 


officer or a government entity are not similarly situated.  See, e.g., Ross, 920 P.2d at 


1166-68 (finding statute that precluded claims against prison doctors did not violate 


uniform operation of laws because prisoner medical patients are not similarly situated to 


other patients); Bradshaw v. Wilkinson Water Co., 2004 UT 38, ¶¶ 15-19, 94 P.3d 242, 


246 (finding developer was not similarly situated to individual consumer for purpose of 


an equal protection challenge to water connections fees); State v. Honie, 2002 UT 4, ¶ 21, 
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57 P.3d 977, 984-85 (holding that violators of felony murder were not similarly situated 


to violators of aggravated murder because the elements of the crimes were different); 


Roberts, 2015 UT 24, ¶¶ 41-43 (finding classifications created by the statute 


constitutional because individuals that view, possess, or distribute child pornography are 


not similarly situated to law enforcement officers and employees of certain organizations 


that view, possess or distribute child pornography within the scope of their employment).  


The Governmental Immunity Act of Utah and Utah common law afford police officers 


and governmental entities defenses to state law claims that are not available to other 


defendants.  See Utah Code § 63G-7-601 et. seq.  Likewise, attorney’s fees are generally 


not awarded to the prevailing party in other state law claims.  Thus, parties in other state 


law claims are not similarly situated for purposes of an equal protection analysis. 


2. Any Classifications Created By the Statutes are Subject to the Lower 
Rational Basis Level of Scrutiny. 


To the extent the statutes create discriminatory classifications they are subject to 


the lower rationale basis level of scrutiny.  “Most classifications are presumptively 


permissible and thus subject to rational basis review.”  In re Adoption of J.S., 2014 UT 


51, ¶ 68, 358 P.3d 1009, 1026.  Only suspect classifications or classifications that 


implicate fundamental rights or rights protected by the open courts clause are reviewed 


under “heightened scrutiny.”  Tindley, 2005 UT 30, ¶ 28.  The classification of parties 


involved in litigation where a police officer or a government entity is a party is not a 


suspect classification that is subject to heightened scrutiny.19  In re Adoption of J.S., 2014 


                                                           
19  Kendall claims the statutes create at least six different classifications.  
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UT 51, ¶ 68 (“‘suspect’ classes include race, sex, and classifications implicating 


fundamental rights”).  Likewise, the right to bring an action against a government entity 


or a police officer is not a fundamental right.  Tindley, 2005 UT 30, ¶ 29 (“[t]he right to 


sue in tort a governmental entity engaging in a governmental function does not qualify as 


such a fundamental right.”). 


Moreover, this Court is not required to review the bond and undertaking statutes 


under the “heightened scrutiny” analysis simply because Kendall claims the statutes 


implicate rights under the open courts provision.  Where it is established that the statute 


does not violate the open courts provision a “heightened scrutiny” analysis should not be 


applied.  See, e.g., Tindley, 2005 UT 30, ¶¶ 27-30; Ross, 920 P.2d at 1162-68 (finding 


statute did not abrogate a claim and then analyzing due process and uniform operation of 


laws claims under a rational basis review).  For example, in Tindley the plaintiffs 


challenged the constitutionality of a provision of the Governmental Immunity Act that 


limited the amount several plaintiffs could recover from one vehicle accident to 


$500,000.  Id., ¶¶ 2-8.  The plaintiffs claimed the provision violated the open courts 


clause and the due process and equal protection provisions of the Utah and United States 


constitutions.  Id., ¶¶ 12-35.  The court determined the provision did not violate or 


implicate the open courts provision because it did not abrogate a cause of action that 


existed at the time of its enactment.  Id., ¶¶ 12-26.  The court then proceeded to analyze 


whether the statutory cap violated the uniform operation of laws provision under the 
                                                                                                                                                                                           
(Appellant Br. 18-19.)  However, a review of the classifications identified reveal they 
simply describe in different ways parties involved in litigation where a plaintiff is 
required to file a bond or an undertaking. 
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lower rational basis level of scrutiny, explicitly stating that this level of scrutiny applied 


because the provision did not implicate a fundamental right or a right protected by the 


open courts clause.  Id., ¶¶ 27-35.  As set forth in detail above, the bond and undertaking 


statutes do not abrogate a claim and the statutes should be reviewed under the lower or 


rationale basis level of scrutiny.20 


3. Any Classifications Created by the Statutes Satisfy the Applicable 
Rationale Basis Level of Scrutiny. 
 


Any classification created by the bond and undertaking statutes are 


constitutionally permissible under the applicable lower or rational basis level of scrutiny.  


Under Utah’s lower or rational basis level of scrutiny “a statute is constitutional if its 


classification is ‘a reasonable one and bears a reasonable relationship to the achievement 


of a legitimate legislative purpose.’”  Tindley, 2005 UT 30, ¶ 33.  The Utah Supreme 


Court has recognized both statutes are reasonably related to the legitimate legislative 


purpose of reducing frivolous and harassing claims against police officers and 


government entities.  Zamora, 635 P.2d at 80 (recognizing that because of the nature of 


police officer’s work police officers are at a greater risk of being subject to litigation and 
                                                           


20  One year prior to the decision in Tindley, the Utah Supreme Court issued its 
decision in Judd v. Drezga, 2004 UT 91, 103 P.3d 135.  In Judd the court found no 
violation of the open courts provision because a statutory cap on damages in medical 
malpractice cases was justified by the legislature’s attempt to elimination the clear social 
or economic evil of rising medical malpractice premiums and rising health care costs.  
Id., ¶¶ 10-18.  Despite finding the provision did not violate the open courts provision the 
court analyzed the equal protection claim under heightened scrutiny and found that it 
satisfied that level of scrutiny.  Id., ¶¶ 19-29.  The court’s decision in Tindley is more 
recent and should take precedent.  Moreover, the facts of Tindley are more akin to the 
facts of this case because it finds a provision of the Governmental Immunity Act of Utah 
did not abrogate a claim.  Here, the bond and undertaking statutes do not abrogate a claim 
and the lower rationale basis level of scrutiny applies. 
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that there was nothing inherently unreasonable in the legislature affording police officers 


extra protection from frivolous or vexatious suits); Snyder, 688 P.2d at 498 (“In Zamora 


this Court held that the statute requiring an undertaking was constitutional and served the 


public interest”); Hansen, 794 P.2d at 840 (recognizing the “policy of discouraging 


nuisance suits that supports the undertaking requirement . . .”).  The statutes also serve 


the legitimate purpose of ensuring there are funds available for the police officer or 


government entity to collect in the event they prevail and attorney’s fees and costs are 


awarded.  See Ryan, 903 P.2d at 427 (“The court does not limit itself to considering only 


those purposes that can be plainly shown to have been held by some or all legislators  


. . . [but rather] will sustain legislative action if it can reasonably conceive of facts which 


would justify the classifications made by the legislation.”) (internal quotation and citation 


omitted); DIRECTV, 2015 UT 93, ¶ 51 (“we have said that any rational or reasonable 


basis for legislative classification is sufficient, meaning that any legitimate governmental 


objective suffices, and any reasonable relationship between classification and purpose is 


adequate.”) (internal quotation and citation omitted). 


Kendall attempts to discredit the Utah Supreme Court’s decision in Zamora by 


claiming the court did not engage in an equal protection analysis.  The Court may 


disregard that assertion because the court in Zamora specifically found that it was 


reasonable for the legislature to provide an extra measure of protection to “that class of 


officers who are willing to undertake” the “hazardous responsibility” of enforcement of 


the laws.  Zamora, 635 P.2d at 80.  Likewise, in Snyder, the Utah Supreme Court again 


expressly rejected a claim that the bond statute violates equal protection of the laws.  
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Snyder, 688 P.2d at 498 (“[P]laintiffs’ argument that they were denied equal protection is 


without merit.”). 


Kendall also attempts to turn the burden of proof in a rational basis review on its 


head.  Kendall argues the bond statute does not pass constitutional muster because the 


City Defendants did not present empirical evidence to show that police officers are 


subject to a greater number of harassing and frivolous lawsuits than other individuals.  


(Appellant Br. 24.)  But the City Defendants are not required to provide such proof.  See 


supra Ryan, 903 P.2d at 427; DIRECTV, 2015 UT 93, ¶ 51.  Exact proof of the legislative 


purpose is not required.  See also, Eulitt ex rel. Eulitt v. Maine Dept. of Educ., 386 F.3d 


344, 356 (1st Cir. 2004) (“Like any other challenger confronting rational basis review, 


[the plaintiffs] must rule out every plausible rationale that might support the law at issue . 


. .Under the best of circumstances, this is a steep uphill climb for a plaintiff”); Teigen v. 


Renfrow, 511 F.3d 1072, 1083 (10th Cir. 2007) (“An equal protection claim will fail if 


there is any reasonable conceivable state of facts that could provide a rational basis for 


the classification.”) (internal quotation and citation omitted). 


Finally, Kendall claims a decision of the Louisiana Supreme Court shows the 


statutes fail a rational basis review.21  But a decision of the Louisiana Supreme Court is 


of little assistance where there are Utah Supreme Court cases that find the bond and 


undertaking statutes are reasonably related to a proper legislative purpose.  Moreover, the 
                                                           


21  Notably, unlike the Utah statute, the Louisiana statute at issue in that case only 
awarded attorney’s fees to the elected official and only required the plaintiff to file a 
bond.  Compare Detraz, 416 So. 2d at 1292; Utah Code § 78B-3-104 (awarding the 
prevailing party attorney’s fees and requiring an official bond for the officer); Utah Code 
§ 78-11-10 (same). 
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Louisiana court’s decision turned on the fact the defendants had not produced empirical 


proof to support a claim that more frivolous claims were brought against public officials 


than other individuals, which is not required to satisfy a rational basis review under the 


Utah or the United States Constitutions.  See supra.  The statutes satisfy the applicable 


rational basis level of scrutiny and Kendall has not shown otherwise. 


4. Any Classifications Created by the Statutes Also Satisfy Heightened 
Scrutiny. 
 


Any classifications created by the bond and undertaking statutes also satisfy a 


heightened level of scrutiny.  A discriminatory classification is constitutionally 


permissible under a heightened level of scrutiny where it “(1) is reasonable, (2) has more 


than a speculative tendency to further the legislative objective and, in fact, actually and 


substantially furthers a valid legislative purpose, and (3) is reasonably necessary to 


further a legitimate legislative goal.”  Judd, 2004 UT 91, ¶ 19 (internal quotation and 


citation omitted).  In Judd, the Utah Supreme Court found legislation that placed a cap on 


the damages a plaintiff may recover in a medical malpractice action was constitutional.  


Id., ¶¶ 10-40.  The court concluded the legislature’s policy choice to cap damages in a 


medical malpractice case in an attempt to reduce medical malpractice premiums and 


health care costs was legitimate and that the measures were a reasonably necessary means 


of achieving that purpose and it actually and substantially furthered that purpose.  Id., ¶¶ 


19-29.  In reaching that conclusion the court noted “we do not proceed in our analysis 


under article I, section 24 as if we were called upon to answer these questions in the first 


instance. . . . Instead, we carry out our role as the state’s court of last resort, called upon 
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to identify the boundaries of the constitution, giving appropriate deference to the policy 


choices of the citizens’ elected representatives.”  Id, ¶ 22. 


Seventy-four new matters were asserted against Salt Lake City alone last year.  


Twelve of those actions named police officers.  Similarly, the City closed sixteen matters 


that named or include claims against specific police officers in the last year, prevailing in 


more than half of those matters.  Requiring individuals with sufficient resources to pay a 


bond to cover attorney’s fees that a police officer is entitled to receive if he or she 


prevails on state law claims is a reasonably necessary means of ensuring a police officer 


may actually recover at least some of the attorney’s fees he or she is entitled receive.  


Likewise, the undertaking statute is a reasonably necessary means of ensuring a 


government entity can collect costs should it prevail on state law claims.  The provisions 


actually and substantially further this purpose by ensuring a fund of money that the 


officer or government entity can easily collect if they prevail.  The statutes also serve the 


purpose of ensuring plaintiffs consider the merit of their state law claims and do not 


simply include state law claims in complaints where they are precluded by statute or 


common law.  Requiring the furnishing of a bond or undertaking actually and 


substantially furthers that purpose as it makes apparent the financial consequences for 


filing meritless claims.22 


                                                           
22  Kendall urges the Court to reach a contrary conclusion relying on decisions 


from other jurisdictions.  As previously noted, the Court should rely on the jurisprudence 
of this state, not choice decisions from other jurisdictions.  Indeed, while Kendall points 
to two decisions from the Arizona courts that found certain non-waivable bond 
requirements were not rationally related to a proper legislative purpose, a third decision 
from the Arizona courts found a non-waivable filing fee was reasonably related to a 
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IV. THE BOND AND UNDERTAKING STATUTES WERE NOT 
UNCONSTITUTIONALLY APPLIED TO KENDALL. 


 
In addition to claiming the bond and undertaking statutes are facially 


unconstitutional, Kendall claims the statutes are unconstitutional as applied to Kendall.  


“In an as-applied challenge, a party concedes that the challenged statute may be facially 


constitutional, but argues that under the particular facts of the party’s case, the statute was 


applied . . . in an unconstitutional manner.”  Gillmor v. Summit Cty., 2010 UT 69, ¶ 27, 


246 P.3d 102, 109 (internal quotation and citation omitted).  Indeed, the Utah Supreme 
                                                                                                                                                                                           
proper legislative purpose.  (See Appellant Br., citing Eastin v. Broomfield, 570 P.2d 744 
(Ariz. 1977) and New v. Arizona Bd. of Regents, 618 P.2d 238 (Ariz. Ct. App. 1980).)  
Cf. Tahtinen v. Superior Court of Pinal County, 637 P.2d 723, 725-26 (1981) cert denied 
454 U.S. 1152 (1982) (finding non-waivable filing fee reasonably related to a proper 
legislative purpose).  Likewise, the court in Lindsey, recognized the legitimacy of a 
state’s actions in requiring the posting of adequate security in an appeal from an unlawful 
detainer action to ensure the owner of the property could collect the damages awarded 
and future damages it would be entitled to if the property owner stayed in possession of 
the property.  Lindsey, 405 U.S. at 77.  The court only found the bond requirement at 
issue in that case violated equal protection because it required a plaintiff to post a bond in 
double the amount of damages awarded and automatically awarded the defendant double 
the damages actually incurred if the defendant prevailed in the appeal.  Lindsey, 405 U.S. 
at 74-79.  The court found no proper purpose for the automatic award of double damages.  
Id.  The bond and undertaking statutes contain no such provision.  As the United States 
Supreme Court found permissible in Lindsey, the requirement to post the potentially 
refundable bond or undertaking is purely as security for an award of attorney’s fees or 
costs should the police officer or government entity prevail in the matter. 


Finally, the decision in Patrick v. Lynden Transp., Inc., 765 P.2d 1375 (Alaska 
1988) is of limited assistance because Alaska applies a unique analysis when considering 
equal protection claims that is different from the standard applied by Utah and federal 
courts.  See id. at 1377-80 (describing Alaska’s “sliding scale” approach to analyzing 
equal protection claims and recognizing that the standard applied is greater than that 
required under the United States Constitution.).  Moreover, the decision in Patrick, is 
contrary to Utah jurisprudence that finds a non-resident bond requirement is permissible 
and reasonably related to a proper legislative purpose.  Hansen, 794 P.2d at 840 (“The 
policy of discouraging nuisance suits that supports the undertaking requirement is the 
same as that supporting the cost bond that can be required of nonresident plaintiffs under 
rule 12(j) of the Utah Rules of Civil Procedure.”). 







Court recognized that the bond statute, while facially constitutional, could be 


unconstitutional if applied to a plaintiff that was impecunious. Zamora, 635 P.2d at 80-


82. The bond statute was not unconstitutionally applied to Kendall because the district 


court found Kendall impecunious and not required to furnish a bond. Like\vise, the 


undertaking statute was not unconstitutionally applied to Kendall because Kendall was 


only required to pay a $300 undertaking that he stated he could afford. Kendall has since 


filed his complaint and is pursuing his state law claims. 


CONCLUSION 


The City Defendants respectfully requests this Court decline to hear this appeal. 


The issues raised are moot and Kendall does not have standing to challenge the 


constitutionality of the statutes. In the alternative, the City Defendants request the Court 


(1) affirm the district court's finding that the statutes are constitutional on their face, and 


(2) find that the statutes were not unconstitutionally applied to Kendall. 


DATED this '2Sitt day ofMay, 2016. 


47 


~ 


Attorney for Defendants/ Appellees 


\ j 


) 







(I 


( ) 


\ I 


( ! 


( i 


CERTIFICATE OF COMPLIANCE 


This brief, submitted under Utah Rule of Appellate Procedure 24(f)(l), complies 
with the type-volume limitation. The word processing system used to prepare this brief 
states that it contains 13,957 words and 1,119 lines in Times New Roman type, which is a 
proportionally spaced font. 


CERTIFICATE OF SERVICE 


I hereby certify that on the 25th day of May, 2016, a true and correct copy of 
BRIEF OF APPELLEE SALT LAKE CITY CORPORATION was served, via U.S. 
Mail, postage pre-paid, to the following: 


Ross C. "Rocky" Anderson 
LEWIS HANSEN, LLC 


The Judge Building 
Eight East Broadway, Suite 410 


Salt Lake City, Utah 84111 
randerson@lewishansen.com 


Joshua D. Davidson 
Philip S. Lott 


Utah Attorney General's Office 
160 East 300 South, 6th Floor 


P.O. Box 140856 
Salt Lake City, UT 84114 


JDDavidson@utah.gov 
PhilLott@utah. gov 


48 







 


 


Appellees’ Addendum 







U.C.A. 1953 § 78-11-10, U.C.A. 1953 § 78-11-10  
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U.C.A. 1953 § 78-11-10 
West’s Utah Code Annotated Currentness 
Title 78. Judicial Code 
Part II. Actions, Venue, Limitation of Actions 
Chapter 11. Actions—Right to Sue and Be Sued 
§ 78-11-10. Actions against officers—Costs and attorneys’ fees 


Before any action may be filed against any sheriff, constable, peace officer, state road officer, or any other person charged 
with the duty of enforcement of the criminal laws of this state, or service of civil process, when such action arises out of, or 
in the course of the performance of his duty, or in any action upon the bond of any such officer, the proposed plaintiff, as a 
condition precedent thereto, shall prepare and file with, and at the time of filing the complaint in any such action, a written 
undertaking with at least two sufficient sureties in an amount to be fixed by the court, conditioned upon the diligent 
prosecution of such action, and, in the event judgment in the said cause shall be against the plaintiff, for the payment to the 
defendant of all costs and expenses that may be awarded against such plaintiff, including a reasonable attorney’s fee to be 
fixed by the court. In any such action, the prevailing party therein shall, in addition to an award of costs as otherwise 
provided, recover from the losing party therein such sum as counsel fees as shall be allowed by the court. The official bond of 
any such officer shall be liable for any such costs and attorney fees. 


Laws 1951, c. 58, § 1. 
 
Current through 2007 General Legislative Session. 
End of Document 
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§ 78B-3-104. Actions against officers--Bond required--Costs and..., UT ST § 78B-3-104  
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KeyCite Yellow Flag - Negative Treatment 
  Proposed Legislation 


West’s Utah Code Annotated  
Title 78b. Judicial Code 


Chapter 3. Actions and Venue 
Part 1. Actions--Right to Sue and be Sued 


U.C.A. 1953 § 78B-3-104 


§ 78B-3-104. Actions against officers--Bond required--Costs and attorney fees 


Currentness 


 (1) A person may not file an action against a law enforcement officer acting within the scope of the officer’s official duties 
unless the person has posted a bond in an amount determined by the court. 


 (2) The bond shall cover all estimated costs and attorney fees the officer may be expected to incur in defending the action, in 
the event the officer prevails. 


 (3) The prevailing party shall recover from the losing party all costs and attorney fees allowed by the court. 


 (4) In the event the plaintiff prevails, the official bond of the officer shall be liable for the plaintiff’s costs and attorney fees. 


Credits 
 
Laws 2008, c. 3, § 680, eff. Feb. 7, 2008. 


U.C.A. 1953 § 78B-3-104, UT ST § 78B-3-104 
Current through 2015 First Special Session 
End of Document 
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92 S.Ct. 862
Supreme Court of the United States



Donald LINDSEY et al., Appellants,
v.



Dorothea M. NORMET et al.



No. 70—5045.
|



Argued Nov. 15, 1971.
|



Decided Feb. 23, 1972.



Class action by month-to-month tenants seeking declaratory
judgment that Oregon Forcible Entry and Wrongful Detainer
Statute was unconstitutional on its face and an injunction
against its continued enforcement. A three-judge District
Court for the District of Oregon, 341 F.Supp. 638,
granted defendants' motion to dismiss after concluding that
statute was not unconstitutional, and plaintiffs appealed.
The Supreme Court, Mr. Justice White, held that neither
requirement of trial no later than six days after service
of complaint unless security for accruing rent is provided
nor limitation on triable issues to the tenant's default, with
defense based on landlord's breach of duty to maintain the
premises being precluded, is invalid on its face under the Due
Process Clause. However, the court held that the double-bond
prerequisite for appealing FED action does violate the Equal
Protection Clause.



Affirmed in part and reversed in part.



Mr. Justice Douglas and Mr. Justice Brennan filed separate
opinions dissenting in part; Mr. Justice Powell and Mr. Justice
Rehnquist took no part in consideration or decision.



**865  *56  Syllabus *



* The syllabus constitutes no part of the opinion of the



Court but has been prepared by the Reporter of Decisions



for the convenience of the reader. See United States v.



Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26



S.Ct. 282, 287, 50 L.Ed. 499.



Appellants, month-to-month tenants of appellee Normet,
refused to pay their monthly rent unless certain substandard
conditions were remedied, and appellee threatened eviction.



Appellants filed a class action seeking a declaratory judgment
that the Oregon Forcible Entry and Wrongful Detainer
(FED) Statute was unconstitutional on its face, and an
injunction against its continued enforcement. Appellants
attacked principally (1) the requirement of trial no later than
six days after service of the complaint unless security for
accruing rent is provided, (2) the limitation of triable issues to
the tenant's default, defenses based on the landlord's breach
of duty to maintain the premises being precluded, and (3) the
requirement of posting bond on appeal, with two sureties, in
twice the amount of rent expected to accrue pending appellate
decision, this bond to be forfeited if the lower court decision
is affirmed. The District Court granted the motion to dismiss
the complaint, concluding that the statute did not violate the
Due Process or the Equal Protection Clause. Held:



1. Neither the early-trial provision nor the limitation on
litigable issues is invalid on its face under the Due Process
Clause of the Fourteenth Amendment. Pp. 869—872.



(a) The time for trial preparation is not unduly short where the
issue is simply whether the tenant has paid or has held over,
and the requirement for rent security for a continuance of the
action is not irrational or oppressive. Pp. 869—870.



(b) Appellants are not denied due process because rental
payments are not suspended while the alleged wrongdoings
of the landlord are litigated, as Oregon may treat the
tenant's undertakings and those of the landlord as independent
covenants. P. 871.



**866  (c) Appellants are not foreclosed from instituting suit
against the landlord and litigating their right to damages and
other relief in that action, nor have they shown that Oregon
excludes any ‘available’ defenses on the limited questions at
issue in an FED suit. Pp. 869—870, 871—872.



*57  2. Neither the early-trial provision nor the limitation
on litigable issues is invalid on its face under the Equal
Protection Clause. Pp. 872—874.



(a) The State has the power to implement its legitimate
objective of achieving rapid and peaceful settlement of
possessory disputes between landlord and tenant by enacting
special provisions applicable only to such disputes. Pp. 871
—873.
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(b) Absent constitutional mandate, the assurance of adequate
housing and the definition of landlord-tenant relationships is
a legislative function. P. 874.



3. The double-bond prerequisite for appealing an FED action
does violate the Equal Protection Clause as it arbitrarily
discriminates against tenants wishing to appeal from adverse
FED decisions. It heavily burdens the statutory right of an
FED defendant to appeal and is not necessary to effectuate
the State's purpose of preserving the property at issue. Pp. 873
—877.



Affirmed in part and reversed in part.



Attorneys and Law Firms



John H. Clough, Portland, Or., for appellants.



Theodore B. Jensen, Portland, Or., for appellees.



Opinion



*58  Mr. Justice WHITE delivered the opinion of the Court.



This case presents the question of whether Oregon's judicial
procedure for eviction of tenants after nonpayment of rent
violates either the Equal Protection Clause or the Due Process
Clause of the Fourteenth Amendment.



The material facts were stipulated. Appellants were the



month-to-month tenants of appellee Normet 1  and paid $100
a month for the use of a single-family residence in Portland,
Oregon. On November 10, 1969, the City Bureau of Buildings
declared the dwelling unfit for habitation due to substandard



conditions on the premises. 2  Appellants requested appellee
to make certain repairs which, with one minor exception,
appellee refused to do. Appellants, who had paid the
November rent, refused to *59  pay the December rent
until the requested improvements had been made. Appellee's
attorney wrote a letter on December 15 threatening to ‘get a
Court Order out on this matter’ unless the accrued rent was
immediately paid.
1 The original complaint was filed on behalf of Donald



and Edna Lindsey, seven other named plaintiffs (one



of whom was an intervenor), and all other persons



similarly situated. Permission to maintain the suit as



a class action was granted, App. 33, but the class



was not further defined. The other named plaintiffs



raised claims essentially similar to the Lindseys, who



were the only two plaintiffs to appeal and who are



hereafter termed ‘appellants.’ Appellee Normet was the



owner of the seller's interest in the property rented to



the appellants and held the legal title to secure the



purchaser's performance of the contract of sale. An



assignee of the purchaser's interest in the contract had



rented the residence to appellants. The trial court found,



however, that there was a landlord-tenant relationship



between appellee and appellants at the time the suit was



filed. App. 71.



2 It was stipulated that city inspectors found rusted gutters,



broken windows, broken plaster, missing rea steps, and



improper sanitation, all in violation of the Portland



Housing Code, and that the inspectors posted a notice



that the dwelling was required to be vacated within 30



days unless the owner could show cause why the building



should not be declared unfit for occupancy. App. 43.



[1]  [2]  On January 7, 1970, however, before statutory
eviction procedures were begun in the Oregon courts,
appellants filed suit in federal district court under 42 U.S.C. s
1983 seeking a declaratory **867  judgment that the Oregon
Forcible Entry and Wrongful Detainer (hereinafter sometimes



FED) Statute, Ore.Rev.Stat. (ORS) ss 105.105—105.160, 3



*60  was **868  unconstitutional on its face, and an
injunction against its continued enforcement. A three-judge
court was convened under 28 U.S.C. s 2281, a temporary
restraining *61  order was issued against the enforcement of
the FED Statute, and appellants were ordered to make their
rent payments into an escrow account during the pendency of
*62  the District Court proceeding. A lengthy stipulation of



facts was agreed upon, a number of exhibits and depositions
were submitted, and the District Court then granted appellee's



motion to dismiss the complaint, 4  after concluding that the
statute was not unconstitutional under either the Due Process
Clause or the Equal Protection Clause of the Fourteenth



Amendment. 5  **869  Appellants *63  promptly appealed,



and we noted probable jurisdiction. 6



3 In its entirety, the Oregon Forcible Entry and Wrongful



Detainer Statute provides:



‘Forcible Entry And Wrongful Detainer



‘105.105 Entry to be lawful and peaceable only. No



person shall enter upon any land, tenement or other real



property unless the right of entry is given by law. When



the right of entry is given by law the entry shall be made



in a peaceable manner and without force.



‘105.110 Action for forcible entry or wrongful detainer.



When a forcible entry is made upon any premises, or



when an entry is made in a peaceable manner and



possession is held by force, the person entitled to the
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premises may maintain in the county where the property



is situated an action to recover the possession thereof in



the circuit court, district court or before any justice of the



peace of the county.



‘105.115 Causes of unlawful holding by force. The



following are causes of unlawful holding by force within



the meaning of ORS 105.110 and 105.125:



‘(1) When the tenant or person in possession of any



premises fails or refuses to pay rent within 10 days after



it is due under the lease or agreement under which he



holds, or to deliver possession of the premises after being



in default on payment of rent for 10 days.



‘(2) When the lease by its terms has expired and has not



been renewed, or when the tenant or person in possession



is holding from month to month, or year to year, and



remains in possession after notice to quit as provided in



ORS 105.120, or is holding contrary to any condition or



covenant of the lease or is holding possession without



any written lease or agreement.



‘105.120 Notice necessary to maintain action in certain



cases; waiver of notice; effect of advance payments of



rent. (1) An action for the recovery of the possession



of the premises may be maintained in cases provided



in subsection (2) of ORS 105.115, when the notice



to terminate the tenancy or to quit has been served



upon the tenant or person in possession in the manner



prescribed by ORS 91.110 and for the period prescribed



by ORS 91.060 to 91.080 before the commencement of



the action, unless the leasing or occupation is for the



purpose of farming or agriculture, in which case such



notice must be served for a period of 90 days before the



commencement of the action.



‘(2) Any person entering into the possession of real estate



under written lease as the tenant of another may, by the



terms of his lease, waive the giving of any notice required



by this section.



‘(3) The service of a notice to quit upon a tenant or



person in possession does not authorize an action to be



maintained against him for the possession of premises



before the expiration of any period for which the tenant



or person has paid the rent of the premises in advance.



‘105.125 Complaint. In an action pursuant to ORS



105.110 it is sufficient to state in the complaint:



‘(1) A description of the premises with convenient



certainty;



‘(2) That the defendant is in possession of the premises;



‘(3) That he entered upon the premises with force or



unlawfully holds the premises with force; and



‘(4) That the plaintiff is entitled to the possession of the



premises.



‘105.130 How action conducted. Except as provided in



ORS 105.135 to 105.160, an action pursuant to ORS



105.110 shall be conducted in all respects as other actions



in courts of this state.



‘105.135 Service and return of summons. The summons



shall be served and returned as in other actions. The



service shall be not less than two or more than four days



before the day of trial appointed by the court.



‘105.140 Continuance. No continuance shall be granted



for a longer period than two days unless the defendant



applying therefor gives an undertaking to the adverse



party with good and sufficient security, to be approved



by the court, conditioned for the payment of the rent



that may accrue if judgment is rendered against the



defendant.



‘105.145 Judgment on trial by court. If the action is



tried by the court without a jury, and after hearing the



evidence it concludes that the complaint is not true,



it shall enter judgment against the plaintiff for costs



and disbursements. If the court finds the complaint true



or if judgment is rendered by default, it shall render



a general judgment against the defendant and in favor



of the plaintiff, for restitution of the premises and the



costs and disbursements of the action. If the court finds



the complaint true in part, it shall render judgment for



the restitution of such part only, and the costs and



disbursements shall be taxed as the court deems just and



equitable.



‘105.150 Verdict and judgment on trial by jury. If the



action is tried by a jury and they find the complaint true,



they shall render a general verdict of guilty against the



defendant; if not true, they shall render a general verdict



of not guilty; if true in part, they shall render a verdict



setting forth the facts they find, and the court shall render



judgment according to the verdict.



‘105.155 Form of execution. The execution, should



judgment of restitution be rendered, may be in the



following form:



State of Oregon,



County of _ _



ss.



To the sheriff or any constable of the county:



Whereas, a certain action for the forcible entry and



detention, (or the forcible detention) of the following



described premises, to wit: _ _, lately tried before the



above entitled court, wherein _ _ was plaintiff and _ _



was defendant, judgment was rendered on the _ _ day



of _ _, A.D., _ _ that the plaintiff _ _ have restitution



of the premises, and also that he recover the costs and



disbursements in the sum of $_ _;



In the name of the State of Oregon, you are, therefore,



hereby commanded to cause the defendant and his goods



and chattels to be forthwith removed from the premises



and the plaintiff is to have restitution of the same.



In the event the goods and chattels are not promptly
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removed thereafter by the defendant you are authorized



and empowered to cause the same to be removed to a safe



place for storage. You are also commanded to levy on the



goods and chattels of the defendant, and make the costs



and disbursements, aforesaid, and all accruing costs, and



to make legal service and due return of this writ.



Witness my hand and official seal (if issued out of a court



of record) this _ _ day of _ _, A.D., _ _.



_ _my



Justice of the peace, or clerk of the district or circuit



court.



‘105.160 Additional undertaking on appeal. If judgment



is rendered against the defendant for the restitution of



the real property described in the complaint, or any



part thereof, no appeal shall be taken by the defendant



from the judgment until he gives, in addition to the



undertaking now required by law upon appeal, an



undertaking to the adverse party, with two sureties, who



shall justify in like manner as bail upon arrest, for the



payment to the plaintiff if the judgment is affirmed on



appeal of twice the rental value of the real property of



which restitution is adjudged from the commencement



of the action in which the judgment was rendered until



final judgment in the action.’



4 Civ. No. 70—8, Sept. 10, 1970, D.Ore. 341 F.Supp. 638.



Reprinted at App. 72.



5 The District Court correctly declined to abstain from



considering the constitutionality of the FED Statute



since: ‘The challenged statute is clear. It is unlikely that



an application of state law would change the posture of



the federal constitutional issues. No state administrative



process is involved. The case has been thoroughly



briefed and argued on the merits, and is presented on a



clear and complete record.’ App. 73. Since the judicially



created doctrine of abstention involves duplication of



effort and expense and an attendant delay, see England v.



Louisiana State Board of Medical Examiners, 375 U.S.



411, 418, 84 S.Ct. 461, 466, 11 L.Ed.2d 440 (1964),



this Court has emphasized that it should be applied only



‘where the issue of state law is uncertain,’ Harman v.



Forssenius, 380 U.S. 528, 534, 85 S.Ct. 1177, 1182, 14



L.Ed.2d 50 (1965), and ‘only in narrowly limited ‘special



circumstances,“ Zwickler v. Koota, 389 U.S. 241, 248,



88 S.Ct. 391, 395, 19 L.Ed.2d 444 (1967) (citing Propper



v. Clark, 337 U.S. 472, 492, 69 S.Ct. 1333, 1344, 93



L.Ed. 1480 (1949)). See Reetz v. Bozanich, 397 U.S. 82,



90 S.Ct. 788, 25 L.Ed.2d 68 (1970). The Oregon FED



Statute has been in effect for over 100 years, and there



is a substantial body of interpretative decisions by the



Oregon courts.



6 402 U.S. 941, 91 S.Ct. 1624, 29 L.Ed.2d 109 (1971).



I



The Oregon Forcible Entry and Wrongful Detainer Statute
establishes a procedure intended to insure that any entry
upon real property ‘shall be made in a peaceable manner and
without force.’ s 105.105. A landlord may bring an action for
possession whenever the tenant has failed to pay rent within
10 days of its due date, when the tenant is holding contrary
to some other covenant in a lease, and whenever the landlord
has terminated the rental arrangement by proper notice and
the tenant remains in possession after the expiration date
specified in the notice. s 105.115. Service of the complaint on
the tenant must be not less than two nor more than four days
before the trial date, s 105.135; a tenant may obtain a two-day
continuance, but grant of a longer continuance is conditioned
on a tenant's posting security for the payment of any rent
that may accrue, if the plaintiff ultimately prevails, during the
period of the continuance. s 105.140. The suit may be tried
to either a judge or a jury, and the only issue is whether the
allegations of the complaint are true, ss 105.145, 105.150.
The only award that a plaintiff may recover is restitution of
possession. s 105.155. A defendant who loses such a suit
may appeal only if he obtains two sureties who will provide
security for the payment to the plaintiff, if the defendant
ultimately loses on appeal, of twice the *64  rental value of
the property from the time of commencement of the action to



final judgment. s 105.160. 7



7 If the FED action is initiated in the district court instead



of the circuit court, the double bond is required for



a trial de novo in the circuit court. ORS ss 46.250,



53.090. Appellants do not, however, contend that there is



anything unconstitutional about the District Court trial,



except for the claims noted above, and they do not



contend that the dual level trial system itself violates their



constitutional rights. Brief for Appellants 63.



[3]  Appellants' principal attacks 8  are leveled at three
characteristics of the Oregon FED Statute: the requirement
of a trial no later than six days after service of the complaint
unless security for accruing rent is provided; the provisions
of s 105.145 which, either on their face or as construed, are
said to limit the triable issues in an FED suit to the tenant's
default and to preclude consideration of defenses based on
the landlord's breach of a duty to maintain the premises; and
the requirement of posting bond on appeal from an adverse
decision in twice the amount of the rent expected to accrue
pending appellate decision. These provisions are asserted to
violate both the Equal Protection and Due Process Clauses
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of the Fourteenth Amendment. Except for the appeal bond
requirement (see Part IV, infra), we reject these claims.



8 Appellants make a conclusory argument that allowing a



landlord to allege that the tenant is guilty of ‘unlawful



holding by force’ is impermissible on grounds of



vagueness. Brief for Appellants 58—59. ORS s 105.115



adequately defines this term, however, see n. 3, supra,



and the District Court properly rejected this argument.



II



[4]  [5]  [6]  We are unable to conclude that either the early-
trial provision or the limitation on litigable issues is invalid
on its face under the Due Process Clause of the Fourteenth
Amendment. In those recurring cases where the tenant fails
to pay rent or holds over after expiration of his tenancy and
the issue in the ensuing litigation *65  is simply whether
he has paid or held over, we cannot declare that the Oregon
statute allows an unduly short time for trial preparation.
Tenants would appear to have as much access to relevant
facts as their landlord, and **870  they can be expected to
know the terms of their lease, whether they have paid their
rent, whether they are in possession of the premises, and
whether they have received a proper notice to quit, if one
is necessary. Particularly where, as here, rent has admittedly
been deliberately withheld and demand for payment made,
claims of prejudice from an early trial date are unpersuasive.
The provision for continuance of the action if the tenant posts
security for accruing rent means that in cases where tenant
defendants, unlike appellants, deny nonpayment of rent and
may require more time to prepare for litigation, they will
not be forced to trial if they provide for rent payments in
the interim. A requirement that the tenant pay or provide for
the payment of rent during the continuance of the action is
hardly irrational or oppressive. It is customary to pay rent in
advance, and the simplicity of the issues in the typical FED
action will usually not require extended trial preparation and
litigation, thus making the posting of a large security deposit
unnecessary. Of course, it is possible for this provision to
be applied so as to deprive a tenant of a proper hearing in
specific situations, but there is no such showing made here,
and possible infirmity in other situations does not render it



invalid on its face. 9



9 United States v. National Dairy Products Corp., 372 U.S.



29, 32, 83 S.Ct. 594, 597, 9 L.Ed.2d 561 (1963); United



States v. Raines, 362 U.S. 17, 22, 80 S.Ct. 519, 523, 4



L.Ed.2d 524 (1960).



[7]  Nor does Oregon deny due process of law by restricting
the issues in FED actions to whether the tenant has paid
rent and honored the covenants he has assumed, issues that
may be fairly and fully litigated under the Oregon procedure.
The tenant is barred from raising *66  claims in the FED
action that the landlord has failed to maintain the premises,
but the landlord is also barred from claiming back rent or



asserting other claims against the tenant. 10  The tenant is
not foreclosed from instituting his own action against the
landlord and litigating his right to damages or other relief in



that action. 11



10 ORS s 16.220(1)(i) provides that when a plaintiff joins an



FED action with an action for rental due, ‘the defendant



shall have the same time to answer, or otherwise plead,



as is now provided by law in actions for the recovery of



rental due.’ ORS s 91.220 provides that accrued rent may



be recovered in an ‘action at law’ which is subject to the



general rules of pleading and procedure enumerated in s



16.010 and not the special FED procedures.



11 Oregon also recognizes certain equitable defenses in



FED actions, see Leathers v. Peterson, 195 Or. 62,



244 P.2d 619 (1952) (mental incompetence); Crossen v.



Campbell, 102 Or. 666, 202 P. 745 (1921) (forfeiture of



lease); Friedenthal v. Thompson, 146 Or. 640, 31 P.2d



643 (1934) (reformation of lease); Menefee Lumber Co.



v. Abrams, 138 Or. 263, 5 P.2d 709 (1931) (lessor's



breach of dependent covenant not to rent another part



of premises to business competitive with lessee—tried



by stipulation), and ORS s 16.460 provides that when



an equitable matter is interposed, the FED action will



be stayed until the equitable matters are determined.



Apparently, however, the defenses sought to be raised by



appellants are not in this category.



[8]  [9]  [10]  ‘Due process requires that there be an
opportunity to present every available defense.’ American
Surety Co. v. Baldwin, 287 U.S. 156, 168, 53 S.Ct. 98, 102,
77 L.Ed. 231 (1932). See also Nickey v. Mississippi, 292 U.S.
393, 396, 54 S.Ct. 743, 744, 78 L.Ed. 1323 (1934). Appellants
do not deny, however, that there are available procedures
to litigate any claims against the landlord cognizable in
Oregon. Their claim is that they are denied due process of
law because the rental payments are not suspended while



the alleged wrongdoings of the landlord are litigated. 12  We
see no constitutional barrier to Oregon's *67  insistence that
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the tenant provide for **871  accruing rent pending judicial



settlement of his disputes with the lessor. 13



12 This claim is explicitly presented in the complaint:



‘For their cause of action, said Plaintiffs set forth



the following: . . . (c) That said Defendant-Landlords



have a duty to refrain from taking retaliatory measures



against said Plaintiffs as a result of this action or as



a result of reporting Housing Code violations or as



a result of Plaintiffs withholding rent to compel the



Defendant-Landlords to repair the premises.’ App. 24.



Appellants stipulated that, if permitted, they would raise



various legal and equitable defenses (unconstitutionality



of the proceeding, illegality of contract, failure of



consideration, warranty of fitness of habitability, unclean



hands of landlord) if an FED action were brought



against them. App. 44. It is sufficiently clear from the



District Court's pretrial order that all of the parties,



including the defendant state court judge, agreed that the



defenses appellants desired to press were unavailable in



Oregon FED actions. The District Court agreed that this



accurately reflected Oregon law. In these circumstances,



therefore, there was no reason for the District Court to



abstain. See n. 5, supra.



13 At oral argument, appellants conceded that if a tenant



remained in possession without paying rent, a landlord



might be deprived of property without due process of



law:



‘Q: If you didn't have that deposit in escrow (rent paid by



tenants during litigation), might you not be confronted



with a counter-suggestion that this is a taking of property



without due process, without compensation?



‘Mr. Clough: Of course; that is correct.



‘Q: But you would accept that as an invariable condition



to maintaining possession?



‘Mr. Clough: Yes, we'd have no problem with that.’ Tr.



of Oral Arg. 14.



The Court has twice held that it is permissible to segregate an
action for possession of property from other actions arising
out of the same factual situation that may assert valid legal
or equitable defenses or counterclaims. In Grant Timber &
Mfg. Co. v. Gray, 236 U.S. 133, 35 S.Ct. 279, 59 L.Ed. 501
(1915) (Holmes, J.), the Court upheld against due process
attack a Louisiana procedure that provided that a defendant
sued in a possessory action for real property could not bring
an action to establish title or present equitable claims until



after the possessory suit was *68  brought to a conclusion. 14



In Bianchi v. Morales, 262 U.S. 170, 43 S.Ct. 526, 67 L.Ed.
928 (1923) (Holmes, J.), the Court considered Puerto Rico's



mortgage law which provided for summary foreclosure of
a mortgage without allowing any defense except payment.
The Court concluded that it was permissible under the Due
Process Clause to ‘exclude all claims of ultimate right from
possessory actions,’ id., at 171, 43 S.Ct., at 526, and to allow
other equitable defenses to be set up in a separate action to
annul the mortgage.
14 ‘It would be a surprising extension of the Fourteenth



Amendment if it were held to prohibit the continuance



of one of the most universal and best known distinctions



of the mediaeval law. From the exceptio spolii of the



Pseudo-Isidore, the Canon Law and Bracton to the



assize of novel disseisin the principle was of very wide



application that a wrongful disturbance of possession



must be righted before a claim of title would be



listened to—or at least that in a proceeding to right



such disturbance a claim of title could not be set



up; and from Kant to Ihering there has been much



philosophising as to the grounds. But it is unnecessary



to follow the speculations or to consider whether the



principle is eternal or a no longer useful survival. The



constitutionality of the law is independent of our views



upon such points.’ Grant Timber & Mfg. Co. v. Gray,



236 U.S. 133, 134, 35 S.Ct. 279, 59 L.Ed. 501 (1915).



[11]  [12]  [13]  Underlying appellants' claim is the
assumption that they are denied due process of law unless
Oregon recognizes the failure of the landlord to maintain
the premises as an operative defense to the possessory FED
action and as an adequate excuse for nonpayment of rent.
The Constitution has not federalized the substantive law
of landlord-tenant relations, however, and we see nothing
to forbid Oregon from treating the undertakings of the
tenant and those of the landlord as independent rather than
dependent covenants. Likewise, the Constitution does not
authorize us to require that the term of an otherwise expired
tenancy be extended while the tenant's damage claims against
the landlord are litigated. The substantive law **872  of
landlord-tenant relations differs *69  widely in the various
States. In some jurisdictions, a tenant may argue as a defense
to eviction for nonpayment of rent such claims as unrepaired
building code violations, breach of an implied warranty
of habitability, or the fact that the landlord is evicting
him for reporting building code violations or for exercising



constitutional rights. 15  Some States have enacted statutes



authorizing rent withholding in certain situations. 16  In other
jurisdictions, these claims, if cognizable at all, must be
litigated in separate tort, contract, or civil rights suits. There is
no showing that Oregon excludes any defenses it recognizes
as ‘available’ on the three questions (physical possession,
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forcible withholding, legal right to possession) at issue in an
FED suit.



15 For various tenant remedies for housing code violations,



see N.Y. Real Property Actions and Proceedings Law,



McKinney's Consol.Laws, c. 81, ss 769—782 (Supp.



1971—1972); Brown v. Southall Realty Co., 237 A.2d



834 (D.C.Ct.App.1968); S.D.Comp.Laws Ann. s 43—



32—9 (1967). For recognition of an implied warranty



of habitability, see Pines v. Perssion, 14 Wis.2d 590,



111 N.W.2d 409 (1961); Earl Millikin, Inc. v. Allen,



21 Wis.2d 497, 124 N.W.2d 651 (1963); Cal.Civ.Code



s 1941 (1954 and Supp.1971). For prohibitions against



various kinds of retaliatory evictions, see Ill.Rev.Stat.,



c. 80, s 71 (1971); Mich.Comp.Laws s 564.204, added



by Pub.Acts 1968, c. 2, Mich.Stat.Ann. s 26.1300 (204)



(1970); Edwards v. Habib, 130 U.S.App.D.C. 126, 397



F.2d 687 (1968), cert. denied, 393 U.S. 1016, 89 S.Ct.



618, 21 L.Ed.2d 560 (1969); United States v. Bruce, 353



F.2d 474 (CA5 1965); United States v. Beaty, 288 F.2d



653 (CA6 1961).



16 N.Y. Multiple Residence Law, McKinney's



Consol.Laws, c. 61—B, s 305—a (Supp.1971—1972);



Ill.Rev.Stat., c. 23, s 11—23 (1971); Mass.Gen.Laws



Ann., c. 239, s 8A (Supp.1971); Pa.Stat.Ann., Tit.



35, s 1700—1 (Supp.1971). See generally Comment,



Rent Withholding and the Improvement of Substandard



Housing, 53 Calif.L.Rev. 304 (1965).



III



[14]  We also cannot agree that the FED Statute is invalid
on its face under the Equal Protection Clause. It is true
that Oregon FED suits differ substantially from other *70
litigation, where the time between complaint and trial is



substantially longer, 17  and where a broader range of issues
may be considered. But it does not follow that the Oregon
statute invidiously discriminates against defendants in FED
actions.



17 An FED defendant has from two to six days between



the serving of the complaint and trial unless he files a



continuance bond. See ss 105.135, 105.140, n. 3, supra.



[15]  [16]  [17]  [18]  The statute potentially applies to
all tenants, rich and poor, commercial and noncommercial;
it cannot be faulted for over-exclusiveness or under-
exclusiveness. And classifying tenants of real property
differently from other tenants for purposes of possessory
actions will offend the equal protection safeguard ‘only if



the classification rests on grounds wholly irrelevant to the
achievement of the State's objective,’ McGowan v. Maryland,
366 U.S. 420, 425, 81 S.Ct. 1101, 1105, 6 L.Ed.2d 393
(1961), or if the objective itself is beyond the State's power
to achieve, Gomillion v. Lightfoot, 364 U.S. 339, 81 S.Ct.
125, 5 L.Ed.2d 110 (1960); N.A.A.C.P. v. Alabama ex rel.
Flowers, 377 U.S. 288, 84 S.Ct. 1302, 12 L.Ed.2d 325
(1964); Douglas v. California, 372 U.S. 353, 83 S.Ct. 814,
9 L.Ed.2d 811 (1963). It is readily apparent that prompt
as well as peaceful resolution of disputes over the right to
possession of real property is the end sought by the Oregon



statute. 18  It is also clear that the provisions **873  for
early trial and simplification of issues are closely related
to that purpose. The equal protection claim with respect to
these provisions *71  thus depends on whether the State may
validly single out possessory disputes between landlord and
tenant for especially prompt judicial settlement. In making
such an inquiry a State is ‘presumed to have acted within
(its) constitutional power despite the fact that, in practice,
(its) laws result in some inequality.’ McGowan v. Maryland,
supra, 366 U.S., at 425—426, 81 S.Ct., at 1105.



18 The statute itself declares the public policy of the State of



Oregon to be that: ‘No person shall enter upon any land,



tenement or other real property unless the right of entry is



given by law. When the right of entry is given by law, the



entry shall be made in a peaceable manner and without



force.’ s 105.105. One out of actual possession of real



property, although lawfully entitled to such possession,



is liable criminally for assault and battery if, instead of



filing an FED action, he accomplishes an entry upon such



real property by the exertion of force against the person



of an actual occupant who opposes and resists such entry.



Coghlan v. Miller, 106 Or. 46, 54—56, 211 P. 163, 166



—167 (1922).



At common law, one with the right to possession could bring
an action for ejectment, a ‘relatively slow, fairly complex,



and substantially expensive procedure.' 19  But, as Oregon
cases have recognized, the common law also permitted the
landlord to ‘enter and expel the tenant by force, without being
liable to an action of tort for damages, either for his entry
upon the premises, or for an assault in expelling the tenant,
provided he uses no more force than is necessary, and do(es)
no wanton damage.’ Smith v. Reeder, 21 Or. 541, 546, 28
P. 890, 891 (1892). The landlord-tenant relationship was one
of the few areas where the right to self-help was recognized
by the common law of most States, and the implementation
of this right has been fraught with ‘violence and quarrels
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Lindsey v. Normet, 405 U.S. 56 (1972)



92 S.Ct. 862, 31 L.Ed.2d 36



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 8



and bloodshed.’ Entelman v. Hagood, 95 Ga. 390, 392, 22



S.E. 545 (1895). 20  An alternative legal remedy to prevent
such breaches of the peace has appeared to be an overriding
necessity to many legislators and judges.
19 A Casner & W. Leach, Cases and Text on Property 451



(2d ed. 1969).



20 See Annot., Right of Landlord to Dispossess Tenant



Without Legal Process, 45 A.L.R. 313 (1926), 49 A.L.R.



517 (1927), 60 A.L.R. 280 (1929), 101 A.L.R. 476



(1936), 6 A.L.R.3d 177 (1966).



Hence, the Oregon statute was enacted in 1866 to alter the
common law and obviate resort to self-help and violence.
The statute, intended to protect tenants as well as landlords,
provided a speedy, judicially supervised *72  proceeding to
settle the possessory issue in a peaceful manner:
‘But if (the landlord) forcibly enter and expels the tenant,
while he may not be liable to him in an action of tort, he is
guilty of a violation of the forcible entry and detainer act,
which is designed to protect the public peace; and in such
case the law will award restitution to the tenant, not because
it recognizes any rights in him, but for the reason that, out
of regard for the peace and good order of society, it does not
permit a person, in the quiet and peaceable possession of land,
to be disturbed by force, even by one lawfully entitled to the
possession.’ Smith v. Reeder, 21 Or., at 546—547, 28 P., at
891.



[19]  [20]  Before a tenant is forcibly evicted from property
the Oregon statute requires a judicial determination that
he is not legally entitled to possession. ‘The action of
forcible entry and detainer is intended for the benefit of him
whose possession is invaded.’ Taylor v. Scott, 10 Or. 483,
485 (1883). The objective of achieving rapid and peaceful
settlement of possessory disputes between landlord and tenant
has ample historical explanation and support. It is not beyond
the State's power to implement that purpose by enacting
special provisions applicable only to possessory disputes
between landlord and tenant.



There are unique factual and legal characteristics of the
landlord-tenant relationship that justify special statutory
treatment inapplicable to other litigants. The tenant is, by
definition, in possession of the property of the landlord;
unless a judicially supervised mechanism is provided for
what would otherwise be swift repossession by the landlord
himself, **874  the tenant would be able to deny the landlord
the rights of income incident to ownership by refusing to pay



rent and by preventing sale or rental to someone else. Many
expenses of the *73  landlord, continue to accrue whether a
tenant pays his rent or not. Speedy adjudication is desirable
to prevent subjecting the landlord to undeserved economic
loss and the tenant to unmerited harassment and dispossession
when his lease or rental agreement gives him the right to
peaceful and undisturbed possession of the property. Holding
over by the tenant beyond the term of his agreement or
holding without payment of rent has proved a virulent source
of friction and dispute. We think Oregon was well within
its constitutional powers in providing for rapid and peaceful
settlement of these disputes.
[21]  [22]  [23]  [24]  Appellants argue, however, that



a more stringent standard than mere rationality should be
applied both to the challenged classification and its stated
purpose. They contend that the ‘need for decent shelter’
and the ‘right to retain peaceful possession of one's home’
are fundamental interests which are particularly important
to the poor and which may be trenched upon only after
the State demonstrates some superior interest. They invoke
those cases holding that certain classifications based on



unalterable traits such as race 21  and lineage 22  are inherently
suspect and must be justified by some ‘overriding statutory
purpose.’ They also rely on cases where classifications
burdening or infringing constitutionally protected rights were
required to be justified as ‘necessary to promote a compelling



governmental interest.' 23



21 McLaughlin v. Florida, 379 U.S. 184, 85 S.Ct. 283, 13



L.Ed.2d 222 (1964); Loving v. Virginia, 388 U.S. 1, 87



S.Ct. 1817, 18 L.Ed.2d 1010 (1967).



22 Korematsu v. United States, 323 U.S. 214, 65 S.Ct.



193, 89 L.Ed. 194 (1944); Takahashi v. Fish & Game



Comm'n, 334 U.S. 410, 68 S.Ct. 1138, 92 L.Ed. 1478



(1948); Oyama v. California, 332 U.S. 633, 68 S.Ct. 269,



92 L.Ed. 249 (1948); Levy v. Louisiana, 391 U.S. 68, 88



S.Ct. 1509, 20 L.Ed.2d 436 (1968); Glona v. American



Guarantee & Liability Insurance Co., 391 U.S. 73, 88



S.Ct. 1515, 20 L.Ed.2d 441 (1968).



23 Shapiro v. Thompson, 394 U.S. 618, 634, 89 S.Ct.



1322, 1331, 22 L.Ed.2d 600 (1969) (emphasis omitted)



(right to travel). See also Harper v. Virginia State Bd.



of Elections, 383 U.S. 663, 668, 86 S.Ct. 1079, 1082,



16 L.Ed.2d 169 (1966) (right to vote). Cf. Skinner v.



Oklahoma ex rel. Williamson, 316 U.S. 535, 541, 62



S.Ct. 1110, 1113, 86 L.Ed. 1655 (1942).
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*74  We do not denigrate the importance of decent, safe,
and sanitary housing. But the Constitution does not provide
judicial remedies for every social and economic ill. We
are unable to perceive in that document any constitutional
guarantee of access to dwellings of a particular quality, or
any recognition of the right of a tenant to occupy the real
property of his landlord beyond the term of his lease without
the payment of rent or otherwise contrary to the terms of
the relevant agreement. Absent constitutional mandate, the
assurance of adequate housing and the definition of landlord-
tenant relationships are legislative, not judicial, functions.
Nor should we forget that the Constitution expressly protects
against confiscation of private property or the income
therefrom.



Since the purpose of the Oregon Forcible Entry and Wrongful
Detainer Statute is constitutionally permissible and since the
classification under attack is rationally related to that purpose,
the statute is not repugnant to the Equal Protection Clause of
the Fourteenth Amendment.



IV



[25]  We agree with appellants, however, that the double-
bond prerequisite for appealing an FED action violates their
right to the equal protection of the laws. To appeal a civil
case in Oregon, the ordinary litigant must file an undertaking,
with one or more sureties, covering ‘all damages, costs and
disbursements which may be awarded against him on the



appeal.’ **875  ORS s 19.040. 24  In order to secure a stay of
execution, the undertaking, where the judgment is for money,
must also provide that the appellant *75  will satisfy the
judgment if he loses the appeal or, if the judgment is for real
property, that he will commit no waste during the pendency
of the appeal and, if he loses the appeal, that he will pay for
the use of the property during this time. In an FED action,
however, a defendant who loses in the district court and who
wishes to appeal must give ‘in addition to the undertaking
now required by law upon appeal,’ an undertaking with two
sureties for the payment of twice the rental value of *76  the
premises ‘from the commencement of the action in which the
judgment was rendered until final judgment in the action.’
ORS s 105.160. (Emphasis added.) In the event the judgment
is affirmed, the landlord is automatically entitled to twice
the rents accruing during the appeal without proof of actual
damage in that amount. See Priester v. Thrall, 229 Or. 184,
187, 349 P.2d 866, 868 (1960). In Scales v. Spencer, 246
Or. 111, 113—114, 424 P.2d 242, 243 (1967), the Oregon



Supreme Court explained the rationale of the double-bond
requirement:



24 The Oregon civil appeal bond statute provides:



‘19.040 Form of undertaking on appeal; conditions



for stay of proceedings; enforcement against sureties



on dismissal of appeal. (1) The undertaking of the



appellant shall be given with one or more sureties, to



the effect that the appellant will pay all damages, costs



and disbursements which may be awarded against him



on the appeal; but such undertaking does not stay the



proceedings, unless the undertaking further provides to



the effect following:



‘(b) If the judgment or decree appealed from is for



the recovery of the possession of real property, for a



partition thereof, or the foreclosure of a lien thereon, that



during the possession of such property by the appellant



he will not commit, or suffer to be committed, any waste



thereon, and that if such judgment or decree or any



part thereof is affirmed, the appellant will pay the value



of the use and occupation of such property, so far as



affirmed, from the time of the appeal until the delivery



of the possession thereof, not exceeding the sum therein



specified, to be ascertained and tried by the court or judge



thereof.



‘(2) When the decree appealed from requires the



execution of a conveyance or other instrument, execution



of the decree is not stayed by the appeal, unless the



instrument is executed and deposited with the clerk



within the time allowed to file the undertaking, to abide



the decree of the appellate court.



‘(3) If the appeal is dismissed, the judgment or decree,



so far as it is for the recovery of money, may, by the



appellate court, be enforced against the sureties in the



undertaking for a stay of proceedings, as if they were



parties to the judgment or decree.’



An FED action may be brought in the circuit court, the



district court, or before a justice of the peace. ORS s



19.040 by its terms applies to appeals from the circuit



court to the court of appeals and to the Supreme Court,



but if the FED action is initiated in a district court or a



justice's court, ORS s 53.040 requires that an appellant



to the circuit court give an undertaking with one or more



sureties that he will pay ‘all costs and disbursements that



may be awarded against him on the appeal.’



‘Inasmuch as a final judgment for restitution could not include
a judgment for rent pending appeal it appears obvious that
the legislative purpose for requiring this particular bond on
appeal was to guarantee that the rent pending an appeal would
be paid. That the bond must provide for double the rental
value was, no doubt, intended to prevent frivolous appeals
for the purpose of delay. If there were not some added cost
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or restriction every ousted tenant would appeal, regardless of
the justification. It can also be assumed that the additional
payment would compensate for waste or is in lieu of damages
for the unlawful holding over.’



We have earlier said that Oregon may validly make special
provision for the peaceful and expeditious settlement of
disputes over possession between landlord and tenant and that
the early-trial **876  and continuance bond provisions of
the FED statute rationally implement that purpose because
the tenant's right to possession beyond the initial six-day
period is conditioned on securing the landlord against the
loss of accruing rent. Similar conditions on the tenant's
right to appeal, such as those imposed by s 19.040, would
also raise no serious constitutional questions at least on
the face of such a statute. Section 105.160, however,
imposes additional requirements that in our judgment bear no
reasonable relationship *77  to any valid state objective and
that arbitrarily discriminate against tenants appealing from
adverse decisions in FED actions.
[26]  [27]  This Court has recognized that if a full and fair



trial on the merits is provided, the Due Process Clause of the
Fourteenth Amendment does not require a State to provide
appellate review, Griffin v. Illinois, 351 U.S. 12, 18, 76 S.Ct.
585, 590, 100 L.Ed. 891 (1956); District of Columbia v.
Clawans, 300 U.S. 617, 627, 57 S.Ct. 660, 663, 81 L.Ed.
843 (1937); Ohio ex rel. Bryant v. Akron Metropolitan Park
District, 281 U.S. 74, 80, 50 S.Ct. 228, 230, 74 L.Ed. 710
(1930); Reetz v. Michigan, 188 U.S. 505, 508, 23 S.Ct. 390,
392, 47 L.Ed. 563 (1903); McKane v. Durston, 153 U.S. 684,
687—688, 14 S.Ct. 913, 914—915, 38 L.Ed. 867 (1894), and
the continuing validity of these cases is not at issue here.
When an appeal is afforded, however, it cannot be granted
to some litigants and capriciously or arbitrarily denied to
others without violating the Equal Protection Clause. Griffin
v. Illinois, supra; Smith v. Bennett, 365 U.S. 708, 81 S.Ct.
895, 6 L.Ed.2d 39 (1961); Lane v. Brown, 372 U.S. 477, 83
S.Ct. 788, 9 L.Ed.2d 892 (1963); Long v. District Court of
Iowa, 385 U.S. 192, 87 S.Ct. 362, 17 L.Ed.2d 290 (1966);
Gardner v. California, 393 U.S. 367, 89 S.Ct. 580, 21 L.Ed.2d
601 (1969). Cf. Coppedge v. United States, 369 U.S. 438, 82
S.Ct. 917, 8 L.Ed.2d 21 (1962); Ellis v. United States, 356
U.S. 674, 78 S.Ct. 974, 2 L.Ed.2d 1060 (1958).



[28]  [29]  It cannot be denied that the double-bond
requirement heavily burdens the statutory right of an FED
defendant to appeal. While a State may properly take steps
to insure that an appellant post adequate security before an
appeal to preserve the property at issue, to guard a damage



award already made, or to insure a landlord against loss of
rent if the tenant remains in possession, the double-bond
requirement here does not effectuate these purposes since
it is unrelated to actual rent accrued or to specific damage
sustained by the landlord. This requirement is unnecessary
to assure the landlord payment of accrued rent since the
undertaking an FED defendant must file pursuant to the
general appeal bond statute, ORS s 19.040(1)(b), must cover
‘the value of the use and occupation of such property . . .
from the time of the appeal until the delivery of the possession
thereof,’ *78  and since the landlord may bring a separate



action at law for payment of back rent under ORS s 91.220. 25



Moreover, the landlord is protected against waste or damages
occurring during the appeal by the s 19.040(1)(b) undertaking
that the tenant must file if he wishes to remain in possession
of the property during the appeal. The claim that the double-
bond requirement operates to screen out frivolous appeals
is unpersuasive, for it not only bars nonfrivolous appeals
by those who are unable to post the bond but also allows
meritless appeals by others who can afford the bond. The
impact on FED appellants is unavoidable: if the lower court
decision is affirmed, the entire double bond is forfeited;
recovery is not limited to costs incurred by the appellee,
rent owed, or damage suffered. No other appellant is subject
to **877  automatic assessment of unproved damages. We
discern nothing in the special purposes of the FED statute or
in the special characteristics of the landlordtenant relationship
to warrant this discrimination.



25 The s 19.040(1)(b) undertaking does not, it is true, cover



any rent that has accrued from the time the FED action



is filed until the time the appeal is taken. However, the



s 105.145 continuance bond filed by the tenant if the



pretrial delay is over six days provides security for this



rent, or such rent may be recovered as back rent in the s



91.220 action at law.



[30]  We do not question here reasonable procedural
provisions to safeguard litigated property, cf. National Union
of Marine Cooks & Stewards v. Arnold, 348 U.S. 37, 75 S.Ct.
92, 99 L.Ed. 46 (1954), or to discourage patently insubstantial
appeals, if these rules are reasonably tailored to achieve
these ends and if they are uniformly and nondiscriminatorily
applied. Moreover, a State has broad authority to provide
for the recovery of double or treble damages in cases of
illegal conduct that it regards as particularly reprehensible,
even though posting an appeal bond by an appellant will
be doubly or triply more difficult than it otherwise would
be. In the case before us, however, the *79  State has not
sought to protect a damage award or property an appellee is
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right-fully entitled to because of a lower court judgment. 26



Instead, it has automatically doubled the stakes when a tenant
seeks to appeal an adverse judgment in an FED action.
The discrimination against the poor, who could pay their
rent pending an appeal but cannot post the double bond, is
particularly obvious. For them, as a practical matter, appeal is
foreclosed, no matter how meritorious their case may be. The
nonindigent FED appellant also is confronted by a substantial
barrier to appeal faced by no other civil litigant in Oregon.
The discrimination against the class of FED appellants is
arbitrary and irrational, and the double-bond requirement of
ORS s 105.160 violates the Equal Protection Clause.



26 Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541,



69 S.Ct. 1221, 93 L.Ed. 1528 (1949), is distinguishable



from the instant case. There, the Court upheld a state



law that required a shareholder who wished to file a



shareholder's derivative suit but who owned less than 5%



of the corporation's stock or whose stock was worth less



than $50,000 to file as a precondition to bringing the suit



a bond for the reasonable expenses, including attorney's



fees, that might be incurred by defendants. The security



requirement there applied to a plaintiff and its purpose



was to protect the corporation from being injured by



‘strike suits' that harmed the very interests that plaintiffs



claimed to be protecting.



The judgment of the District Court is affirmed in part and
reversed in part.



Affirmed in part and reversed in part.



Mr. Justice POWELL and Mr. Justice REHNQUIST took no
part in the consideration or decision of this case.



Mr. Justice DOUGLAS, dissenting in part.



I



I agree with the Court that the double-bond provision in the
Oregon eviction statute denies tenants who are affected by
forcible entry and wrongful detainer procedures *80  (called
FED) that equal protection guaranteed against state action by
the Fourteenth Amendment.



The ordinary or customary litigant who appeals must file a
bond with one or more sureties covering ‘all damages, costs
and disbursements which may be awarded against him on the



appeal.' 1  To obtain a stay of execution pending the appeal the



undertaking must also provide: (1) if the suit is for recovery
of money or personal property (or its value), that the appellant
will satisfy the claim if he loses the appeal and (2) if the
judgment is for the recovery of possession of real property,
for a partition or for the foreclosure of a lien, that during
possession the appellant will not commit waste and that if
he loses the appeal, he will pay the value of the use of the
property during the appeal.
1 Ore.Rev.Stat. s 19.040(1).



By contrast, if a tenant in an FED action appeals, he must
give ‘in addition to the undertaking now required by law



upon appeal' 2  an undertaking with two **878  sureties for
payment of twice the rental value of the premises from the
commencement of the action until final judgment.
2 Id., s 105.160.



The more onerous requirement placed on tenants is said to be
a guarantee that rent pending appeal will be paid. Scales v.
Spencer, 246 Or. 111, 424 P.2d 242. Yet the general appeal



statute would give that protection. 3



3 The general appeal statute (Ore.Rev.Stat. s 19.040(1)),



however, applies only to appeals from the trial court of



general jurisdiction (circuit court). FED actions may be



brought in the circuit court, Ore.Rev.Stat. s 105.110, but



are also within the jurisdiction of the district and justice



of the peace courts—courts of limited jurisdiction. Ibid.



A litigant may appeal from these courts to the circuit



court, Ore.Rev.Stat. s 46.250, in which case trial is had de



novo, and may stay an adverse decision pending appeal



by giving an undertaking, with one or more sureties,



that he will pay all costs and disbursements against



him awarded on the appeal, and that he will satisfy



and judgment that might be entered against him by the



appellate court. Ore.Rev.Stat. s 53.040.



Appellees argue that the undertaking provided for by



Ore.Rev.Stat. s 53.040 is inadequate to protect landlords'



rights. The answers are two. First, the landlord has the



prerogative to bring suit in the circuit court, should



he desire the greater protection of the general appeal



statute. Second, the legislature could provide that the



general appeal statute apply to FED actions brought in



the district, as well as circuit, courts.



*81  It is said that the landlord deserves protection for waste
or damages pending appeal. Ibid. But that protection is also
provided under the general appeal statute.



It is said that a double-rent bond protects the landlord against
possible waste or damage which occurs prior to, not during,
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the appeal. But the same reason would be germane to waste
or damage in other suits brought to obtain possession of
property. Drawing the line between the present suits to obtain
possession and other suits and saddling tenants with double-
rent bonds but not saddling other owners with such bonds
seems to me obviously an invidious discrimination.



It is said that the double-rent bond is designed to prevent
frivolous appeals taken for the sole purpose of delaying
eviction as long as possible. Ibid. Yet frivolous appeals could
as well be taken by defendants whose lien is being foreclosed
and who desire to remain in possession. It is an invidious
discrimination at which the Equal Protection Clause is aimed
for a legislature to select one class of appellants who seek
to retain possession of property and place a more onerous
condition on their right to appeal than is placed on other like
appellants.



In sum, the double-bond procedure is landlord legislation,
not evenly weighted between his proprietary interest in the
property and the rights of the tenants. Over a third of our



population lives in apartments or other rented housing. 4  The
home—whether rented or *82  owned—is the very heart of
privacy in modern America. Mr. Justice Marshall in Hall v.
Beals, 396 U.S. 45, 52, 90 S.Ct. 200, 203, 24 L.Ed.2d 214
(dissenting), spoke of the protection afforded ‘fundamental
interests' when it came to classifications made by legislatures.
In that case it was the franchise. Race is in the same category
(McLaughlin v. Florida, 379 U.S. 184, 85 S.Ct. 283, 13
L.Ed.2d 222); so are wealth (Douglas v. California, 372
U.S. 353, 83 S.Ct. 814, 9 L.Ed.2d 811; Harper v. Virginia
Bd. of Elections, 383 U.S. 663, 86 S.Ct. 1079, 16 L.Ed.2d
169); procreation (Skinner v. Oklahoma ex rel. Williamson,
316 U.S. 535, 62 S.Ct. 1110, 86 L.Ed. 1655); and interstate
travel (Shapiro v. Thompson, 394 U.S. 618, 89 S.Ct. 1322,
22 L.Ed.2d 600). Classifications that burden, impinge, or



discriminate against such fundamental **879  interests 5  are
‘highly suspect.’ McDonald v. Board of Elections, 394 U.S.
802, 807, 89 S.Ct. 1404, 1407, 22 L.Ed.2d 739.
4 1970 Census of Housing, Advance Report HC (V. 1), p.



11.



5 The ‘rational’ relationship test applied to strictly



economic or business interests (United States v.



Maryland Savings-Share Ins. Corp., 400 U.S. 4, 6, 91



S.Ct. 16, 17, 27 L.Ed.2d 4; McDonald v. Board of



Elections, 394 U.S. 802, 809, 89 S.Ct. 1404, 1408, 22



L.Ed.2d 739) is not germane here.



Modern man's place of retreat for quiet and solace is the home.
Whether rented or owned, it is his sanctuary. Being uprooted
and put into the street is a traumatic experience. Legislatures
can, of course, protect property interests of landlords. But
when they weight the scales as heavily as does Oregon for
the landlord and against the fundamental interest of the tenant
they must be backed by some ‘compelling . . . interest,’
Kramer v. Union Free School District, 395 U.S. 621, 627, 89
S.Ct. 1886, 1889, 23 L.Ed.2d 583. No such ‘compelling . . .
interest’ underlies this statutory scheme.



The double-rent bond required of tenants, but not required
of others in possession of real estate, is properly held to be
unconstitutional by reason of the Equal Protection Clause of
the Fourteenth Amendment.



II



I cannot agree, however, that the remainder of Oregon's FED
Statute satisfies the requirements of due process of law.



*83  I am satisfied that the Court properly addresses itself
to the remaining questions rather than requiring appellants,
who are already destitute, to start litigation all over in the
Oregon state courts. The three-judge court that decided this
case is a panel of distinguished Oregon lawyers and judges.
Judge Goodwin came to the District Court from the Supreme
Court of Oregon. Judge Solomon has practiced and sat in
Portland, Oregon, for years. Judge Kilkenny was a well-
known practitioner in Pendleton, Oregon, before coming to
the federal bench. These men have their roots deep in Oregon
law and are by no means outsiders unfamiliar with it. On
local-law questions we have long deferred to federal judges
who have come from law practice in a State whose local law
is at issue in a federal case. See MacGregor v. State Mutual
Life Assur. Co., 315 U.S. 280, 281, 62 S.Ct. 607, 86 L.Ed.
846; Huddleston v. Dwyer, 322 U.S. 232, 237, 64 S.Ct. 1015,
1018, 88 L.Ed. 1246; Bernhardt v. Polygraphic Co., 350 U.S.
198, 204, 76 S.Ct. 273, 277, 100 L.Ed. 199; Magenau v. Aetna
Freight Lines, 360 U.S. 273, 281 n. 2, 79 S.Ct. 1184, 1189, 3
L.Ed.2d 1224 (Frankfurter, J., dissenting).



This is a most appropriate occasion to honor that tradition.
While there are occasional appropriate cases for abstention
(see Reetz v. Bozanich, 397 U.S. 82, 90 S.Ct. 788, 25 L.Ed.2d
68), this Court's abstention doctrine that requires litigants to
start all over again in a state court after having financed their
course all the way to this Court is likely to exhaust only the
litigants.
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This all-Oregon panel said on the abstention issue:
‘It is unlikely that an application of state law would
change the posture of the federal constitutional issues. No
state administrative process is involved. The case has been
thoroughly briefed and argued on the merits, and is presented
on a clear and complete record. It is ripe for decision. Only
one appeal (to the United States Supreme Court) will now
be needed to settle the federal constitutional question. While
the state courts are also capable of *84  applying the United
States Constitution to a challenged state law, two levels of
appeal would be needed in an F.E.D. case within the state
system. A final state-court decision would still not necessarily
settle the federal constitutional question.



‘Closely related to the time element is economy. Cases
of this sort tax **880  both courts and counsel. Until
finally resolved, these cases produce expense, uncertainty,
and frustration. Delay produces no balancing benefit, either
of comity or of clarity in state-federal relations.’



Agreeing with that view, I come to the remaining
constitutional issues.



In my view, there are defects in the Oregon procedures which
go to the essence of a litigant's right of access to the courts,
whether he be rich or poor, black or white.



The problem starts with Judge Wright's statement in Javins v.
First National Realty Corp., 138 U.S.App.D.C. 369, 372, 428
F.2d 1071, 1074:



‘When American city dwellers, both
rich and poor, seek ‘shelter’ today, they
seek a well known package of goods
and services—a package which includes
not merely walls and ceilings, but also
adequate heat, light and ventilation,
serviceable plumbing facilities, secure
windows and doors, proper sanitation,
and proper maintenance.'



This vital interest that is at stake may, of course, be tested
in so-called summary proceedings. But the requirements of
due process apply and due process entails the right ‘to sue
and defend in the courts,’ a right we have described as ‘the
alternative of force’ in an organized society. Chambers v.
Baltimore & Ohio R. Co., 207 U.S. 142, 148, 28 S.Ct. 34,
35, 52 L.Ed. 143. In essence the question comes down to



notice and an opportunity to defend. Armstrong v. Manzo,
380 U.S. 545, 85 S.Ct. 1187, 14 L.Ed.2d 62; Mullane v.
Central Hanover Bank & Trust Co., 339 U.S. 306, 70 S.Ct.
652, 94 L.Ed. 865.



*85  Oregon gives the tenant ‘not less than two or more



than four days' 6  after service of summons to go to trial. If
service is on a Friday, trial could be on the following Monday.
There can be no continuance for more than two days ‘unless
the defendant . . . gives an undertaking . . . with good and
sufficient security’ covering the rent which may accrue during



the trial. 7



6 Ore.Rev.Stat. s 105.135.



7 Id., s 105.140.



For slum tenants—not to mention the middle class—this
kind of summary procedure usually will mean in actuality
no opportunity to be heard. Finding a lawyer in two
days, acquainting him with the facts, and getting necessary
witnesses make the theoretical opportunity to be heard and
interpose a defense a promise of empty words. It is, indeed,
a meaningless notice and opportunity to defend. The trial is
likely to be held in the presence of only the judge and the



landlord and the landlord's attorney. 8



8 The majority stresses the ‘fact’ that a tenant may have up



to six days to prepare for trial. But as of right, the statute



guarantees only two. While various discretionary actions



may result in a tenant's having the full six days, ‘(t)he



right of a citizen to due process of law must rest upon



a basis more substantial than favor or discretion.’ Roller



v. Holly, 176 U.S. 398, 409, 20 S.Ct. 410, 414, 44 L.Ed.



520.



Moreover, even for tenants who have been lucky to find



a lawyer, the landlord need only plead 9  and prove 10  the
following items in order to win a judgment: (1) a description
of the premises, (2) that the defendant is in possession of
the premises, (3) that he entered upon them ‘with force,’



or unlawfully holds them ‘with force,' 11  and (4) that the
plaintiff is entitled to possession.
9 Ore.Rev.Stat. s 105.125.



10 Id., s 105.145.



11 ‘Unlawful holding by force’ is defined by Ore.Rev.Stat.



s 105.115 to occur in the following circumstances: (1) if



a tenant ‘fails or refuses to pay rent within 10 days after



it is due’ pursuant to a lease or agreement, (2) if he fails
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or refuses ‘to deliver possession of the premises after



being in default on payment of rent for 10 days,’ (3) if he



remains in possession after receipt of a statutory notice to



quit (see Ore.Rev.Stat. s 105.120) and was holding under



an expired lease or was a month-to-month or year-to-year



tenant, or (4) if he ‘is holding contrary to any condition



or covenant of the lease’ or ‘without any written lease or



agreement.’



**881  *86  Affirmative defenses such as the failure of the
landlord to make repairs or that the motivation for the eviction
was retaliation for a report by the tenant of a violation of
a housing code are apparently precluded. This reflects the
ancient notion that a lease is a conveyance of an ‘estate
in land,’ in which the respective covenants—a tenant's to
pay rent, the landlord's to repair—were deemed independent
of each other. This approach was appropriate in the feudal



culture in which property law evolved. 12  But this feudal
notion of landlord-tenant law—rooted in the special needs
of an agrarian society—has not been a realistic approach to



*87  landlord-tenant law for many years, 13  and has been
replaced by what eminent authorities have described as ‘a



predominantly contractual’ analysis of leasehold interests. 14



This led Judge Wright in Javins v. First National Realty
Corp., 138 U.S.App.D.C., at 373, 428 F.2d, at 1075, to hold
‘that leases of urban dwelling units should be interpreted and
construed like any other contract.’ Oregon takes the same
view and treats a lease as a contract. Wright v. Baumann, 239
Or. 410, 398 P.2d 119; Eggen v. Wetterborg, 193 Or. 145,
237 P.2d 970.
12 ‘Under feudal tenure, and in more recent times, in the



setting of a largely agrarian society, the tenant rented



land primarily for the production of crops. The fact that



a building or dwelling stood on the premises was, in



the main, incidental, because the major emphasis was



on the tenant's right to till the soil for the production



of crops to supply him a livelihood. For as long as the



tenant rented the land he was the holder of an estate for



years; in effect, he was the owner for a limited term. If he



wanted to live in comfort, and if a dwelling stood on the



land, it was his business to make that dwelling livable,



to see to it that the roof was watertight, that the well



was in good shape, and that whatever sanitary facilities



there were, were adequate. While he was not to commit



‘waste’—destruction of the property that would leave it



in less productive condition than when he rented it—the



owner owed him no obligation to assist in maintaining



his buildings in a livable or decent condition.



‘If anything, the obligation ran the other way, because an



intentional or grossly negligent destruction of buildings



on the premises might be construed as waste by the



tenant. Thus, from its very beginning, the obligation to



repair went hand in hand with control. Since the landlord



gave up control over the premises for the stated term



of years of the leasehold, during that term whatever the



obligation to repair would rest on the temporary owner,



the tenant, rather than on the holder of the reversionary



interest, the owner of the fee. Initially, the dependence



of the obligation to repair on the capacity to control



was retained and applied to non-rural housing as well.’



Legal Remedies for Housing Code Violations, National



Commission On Urban Problems, Research Report No.



14, pp. 110—111 (1968).



13 ‘The legal rules pertaining to the repair of leaseholds



became wholly unreal and anachronistic with increasing



urbanization during the 19th century, with the increasing



reliance on multi-unit rental property, such as tenement



houses, to provide shelter for the urban areas' growing



industrial labor population. In an agrarian setting it made



sense to require the tenant to keep in good repair an



entire dwelling house he had rented from an owner. On



the other hand, to require a relatively transient tenant to



assume the obligation of repair in a multi-unit building



or in a tenement house with respect to his rooms and



with respect to plumbing, heating, and other fixtures that



were interconnected with other parts and fixtures in the



building made no sense at all.’ Id., at 111-112.



14 R. Powell & P. Rohan, Real Property 179 (1967).



The Housing Code of Portland, Oregon, has as its declared
purpose the protection of the life, health, and welfare of
the public and of the owners and occupants of residential



buildings. 15  It forbids anyone to use or permit a building to
be used in violation of its provisions. Id., s 8—204.
15 Housing Code s 8—102.



*88  We do not know what Oregon would hold if a lease
in violation of a housing **882  code was before it in an
FED case. But if the lease is a contract, then the opportunity
to be heard would certainly embrace the issue of legality,
if due process is to have any real significance. Oregon's
statutory FED scheme is plainly to protect landlords against
loss of rental income during lengthy litigation. See Menefee
Lumber Co. v. Abrams, 138 Or. 263, 5 P.2d 709; Friedenthal
v. Thompson, 146 Or. 640, 31 P.2d 643. But that is no
justification for denial to tenants of due process, as there are
other less drastic devices for protecting the landlord. Judge
Wright in the Javins case, 138 U.S.App.D.C., at 381 n. 67,
428 F.2d, at 1083 n. 67, proposed ‘an excellent protective
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procedure’ in the form of a requirement that the tenant,
who raises an affirmative defense based on housing code
violations or other discriminatory landlord practices, pay rent



into court as it became due. 16  See also Bell v. Tsintolas
Realty Co., 139 U.S.App.D.C. 101, 430 F.2d 474. The District
Court in the present case employed a similar procedure.
16 Oregon's continuance bond, Ore.Rev.Stat. s 105.140,



serves the same function:



‘No continuance shall be granted for a longer period than



two days unless the defendant applying therefor gives an



undertaking to the adverse party with good and sufficient



security, to be approved by the court, conditioned for



the payment of the rent that may accrue if judgment is



rendered against the defendant.’



Appellees assert that the affirmative defenses mentioned are
not relevant to the issues posed under Oregon's FED Act.
They represent to us that the Oregon judges at the trial level
have usually held that such defenses are not relevant, though
the Oregon Supreme Court has not considered the question.
What Oregon will hold or should hold is not the issue. Since,
however, Oregon holds that a lease is a contract, all defenses
*89  relevant to its legality and its actual operation would



seem to be within the ambit of the opportunity to be heard that
is embraced within the concept of due process, at least until
the issue has been resolved to the contrary.



The Court suggests that landlord-tenant law raises no federal
questions. This is not quite so clear to me. We have held that
the right to complain to public authorities is constitutionally
protected. In re Quarles, 158 U.S. 532, 15 S.Ct. 959, 39
L.Ed. 1080. If a defendant in an FED action is denied
the right to assert as a defense the claim that he is being
evicted, not for the nonpayment of rent, but because he
exercised his constitutional right to complain to public
officials about the disrepair of his apartment, a substantial
federal question would be presented. See Edwards v. Habib,
130 U.S.App.D.C. 126, 129—137, 397 F.2d 687, 690—698
(1968).



The Court also implies that to find for appellants in this
case, we would have to hold, as a matter of constitutional
law, that a lease is required to be interpreted as an ordinary
contract. But this is not at all necessary. Oregon has already
adopted the modern, contractual view of leasehold analysis.
The issue that confronts the Court is not whether such a view
is constitutionally compelled, but whether, once Oregon has
gone this far as a matter of state law, the requirements of due
process permit a restriction of contract-type defenses in an
FED action. Cf. Shapiro v. Thompson, 394 U.S., at 627 n. 6,



89 S.Ct., at 1327, 22 L.Ed.2d 600; Sherbert v. Verner, 374
U.S. 398, 404—406, 83 S.Ct. 1790, 1794—1795, 10 L.Ed.2d
965.



Normally a State may bifurcate trials, deciding, say, the right
to possession in one suit and the right to damages in another.
See Bianchi v. Morales, 262 U.S. 170, 43 S.Ct. 526, 67 L.Ed.
928; American Surety Co. v. Baldwin, 287 U.S. 156, 53 S.Ct.
98, 77 L.Ed. 231.



But where the right is so fundamental as the tenant's claim
to his home, the requirements of due process should be more
embracing. In the setting of modern urban *90  life, the
home, even though it be in the slums, is where man's roots
**883  are. To put him into the street when the slum landlord,



not the slum tenant, is the real culprit deprives the tenant of
a fundamental right without any real opportunity to defend.
Then he loses the essence of the controversy, being given only
empty promises that somehow, somewhere, someone may
allow him to litigate the basic question in the case.



Bianchi v. Morales, supra, which sanctioned the bifurcated
trial in the rural setting of Puerto Rico, where the contest was
between mortgagor and mortgagee, would be an insufferable
addition to the law of the modern ghetto.



A judgment obtained by the landlord, whether by default or
otherwise, gives him the right to levy on the goods of the



tenant to recover the costs and disbursements of the suit. 17



Moreover, any past waste or damages, which are covered by
the appeal bond, are not an issue in litigation in FED cases.
As noted, the issues in Oregon FED cases are limited and
the proceedings summary. Making the tenant liable for past
waste or damage through the device of an appeal bond when
he has no real opportunity to defend is a manifest denial of
due process.
17 Ore.Rev.Stat. s 105.155.



I dissent from an affirmance of this judgment.



Mr. Justice BRENNAN, dissenting in part.



In my view the District Court erred in declining to apply
the doctrine of abstention with respect to the availability of



defenses in FED actions. *  The issue *91  is whether Oregon
would violate the Fourteenth Amendment if its substantive
law in some circumstances recognized a tenant's rights to
withhold rent and retain possession based on the landlord's
breach of duty to maintain the premises, but its procedural
law would not permit assertion of those rights in defense of
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an FED action. This constitutional issue is ripe for decision
if, and only if, Oregon law (1) recognizes substantive rights
of the tenant based on the landlord's breach of duty; (2)
recognizes, because of such breach, that a tenant may remain
in possession while withholding rent during the term or may
hold over after expiration of the term, and (3) excludes the
assertion of these rights to continued possession as a defense
to an FED action.
* Abstention on the double-bond provision is not required



in light of the Oregon Supreme Court's decision in Scales



v. Spencer, 246 Or. 111, 424 P.2d 242 (1967). I agree



with the Court that this provision violates the Equal



Protection Clause.



The Court's opinion exposes the fallacy of the District Court's
conclusion that Oregon law is ‘clear’ and that ‘(i)t is unlikely
that an application of state law would change the posture
of the federal constitutional issues.’ App. 73. For the Court
cites Oregon decisions that have recognized certain equitable
defenses in FED actions, ante, at 870 n. 11, and can only
conjecture that the defenses appellants sought to raise are
‘apparently’ not in this category. We cannot confidently say,
therefore, how the Oregon courts would treat appellants'
defenses, if available at all, when asserted in an FED suit, or
how, if those defenses are available in FED suits, the Oregon



courts would apply the requirement of a trial no later than six
days after service of process. Clearly, therefore, the Oregon
law is susceptible of a ‘construction by the state courts that
would avoid or modify the constitutional question.’ Zwickler
v. Koota, 389 U.S. 241, 249, 88 S.Ct. 391, 396, 19 L.Ed.2d
444 (1967); Reetz v. Bozanich, 397 U.S. 82, 90 S.Ct. 788,
25 L.Ed.2d 68 (1970). In these circumstances the District
Court should have remitted appellants to the Oregon courts
for an authoritative interpretation of Oregon law in *92
these respects before adjudicating appellants' plainly **884
nonfrivolous constitutional attacks upon the FED Statute.



I would vacate the judgment of dismissal and remand with
direction to the District Court (1) to enter judgment declaring
that the double-bond requirement of Ore.Rev.Stat. s 105.160
violates the Equal Protection Clause, and (2) to retain
jurisdiction and reinstate the temporary restraining order
conditioned on the payment of rent into the escrow account,
provided appellants, within a time fixed by the District Court,
institute appropriate proceedings in the Oregon courts to
obtain an authoritative interpretation of the FED Statute with
respect to defenses available in actions thereunder.



All Citations



405 U.S. 56, 92 S.Ct. 862, 31 L.Ed.2d 36



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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657 P.2d 285
Supreme Court of Utah.



In the Matter of the Mental
Condition of Lewis Lee GILES.



No. 17976.
|



Nov. 29, 1982.



Mental patient appealed from ruling of the Fourth District
Court, Utah County, David Sam, J., ordering his involuntary
hospitalization. The Supreme Court, Howe, J., held that:
(1) the action was not mooted by defendant's release from
the hospital, and (2) necessary elements for involuntary
hospitalization existed at time of patient's commitment
hearing.



Affirmed.



Stewart, J., concurred in result.



Attorneys and Law Firms



*286  Ken Bresin, Lucy Billings, Salt Lake City, for
appellant.



David L. Wilkinson, Atty. Gen., Elizabeth A. Bernstsen, Salt
Lake City, for respondent.



Opinion



HOWE, Justice:



This is an appeal from a ruling ordering the involuntary
hospitalization of appellant in the Utah State Hospital.
Appellant claims that the District Court did not strictly
comply with statutory requirements and that its findings



which are required to be made beyond a reasonable doubt 1



were not sufficiently supported by the evidence.



1 This standard of proof has since been changed by the



Utah Legislature to a standard of “clear and convincing



evidence” to align Utah law with the decision rendered



in Addington v. Texas, 441 U.S. 418, 99 S.Ct. 1804, 60



L.Ed.2d 323 (1979).



In 1976 appellant was admitted as a patient to the
Utah State Hospital after he was found not guilty of
aggravated assault by reason of insanity. He suffered from



a personality disorder manifesting itself in sexual fantasies
and concomitant aggressive behavior towards women. His
criminal commitment was terminated in March of 1981. A
written application for involuntary civil commitment was
then immediately made to the Fourth Judicial District Court.
The court ordered the appellant detained at the hospital
pending a civil commitment hearing on April 23, 1981.
Present at that hearing to testify to the mental condition of the
appellant were two licensed alienists appointed by the court as
designated examiners; a third licensed psychiatrist, who had
been one of the alienists previously appointed by the court
as designated examiner for the appellant under his criminal
commitment to the hospital; the social worker assigned to the
appellant at the hospital; and the appellant's family consisting
of his mother and two brothers. Testimony was received
from all witnesses, including the appellant himself. Basing
its ruling on the evidence adduced at the hearing, the court
committed the appellant to an indefinite period at the hospital.
In accordance with statutory provisions, appellant requested,
and was granted, a rehearing, at which the original ruling was
affirmed. Subsequent to filing this appeal from that order, but
within six months after the civil commitment had issued, the
appellant was released from the hospital and at the time of
oral argument before this Court was living with relatives.



[1]  The threshold inquiry we must address is whether or
not the release of appellant from the hospital has mooted
his appeal to preclude our decision on the merits. In recent
opinions we have consistently stated that judicial policy
dictates against our rendering an advisory opinion. Black v.
Alpha Financial Corp., 656 P.2d 409, 1982, and that courts
refrain from adjudicating moot questions. Merhish v. H.A.
Folsom and Associates, Utah, 646 P.2d 731 (1982). However,
we have also recognized the exception to that rule where
extraordinary circumstances require a decision on the merits,
in spite of the fact that the controversy between the litigants
has been terminated.  Wickham v. Fisher, Utah, 629 P.2d
896 (1981). It is by now well established law that such
an exception exists where the alleged wrong is “capable of
repetition yet evading review.” So. Pac. Terminal Co. v.
I.C.C., 219 U.S. 498, 31 S.Ct. 279, 55 L.Ed. 310 (1911). See
also Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d
147 (1973), or where others similarly situate may suffer the
same deprivations, Wickham, supra. Where collateral legal
consequences may result from an adverse decision, courts
have generally held an issue not moot and rendered a decision
on the merits. Carafas v. LaVallee, 391 U.S. 234, 88 S.Ct.
1556, 20 L.Ed.2d 554 (1968), accord Sibron v. New York,
392 U.S. 40, 88 S.Ct. 1889, 20 L.Ed.2d 917 (1968). See also
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Spain v. Stewart, Utah, 639 P.2d 166, 167, Note 1 (1981).
The doctrine of collateral legal consequences is chiefly
applied in criminal cases where the absence or presence of
those consequences may determine a criminal's chance of
rehabilitation or recidivism. Sibron, supra. See also *287
Hudson v. Hardy, 424 F.2d 854 (1970). However, the doctrine
is equally applicable to patients of mental hospitals who
face similar deprivations of liberty and whose commitment
and hospitalization must stand scrutiny on the merits when
challenged. Friend v. United States, 388 F.2d 579 (1967);
Justin v. Jacobs, 449 F.2d 1017 (1971); In re Ballay, 482 F.2d
648 (1973).



[2]  In deciding this threshold issue, we are mindful of
the fact that the appellant has lost none of his civil rights,
inasmuch as their continued exercise is specifically granted
to him as a patient under U.C.A., 1953, § 64–7–48(1)(c).
The appointment of appellant's mother as his temporary legal
guardian was sought and approved for the purpose of placing
appellant under restrictions of abode and medical treatment
only, and appellant was not declared an incompetent by
those proceedings. We believe, however, that the collateral
consequences that may be imposed upon appellant might arise
were he to face future confrontations with the legal system.
If his civil commitment should ever be used against him,
either as character or credibility evidence, or in future civil
commitment proceedings as evidence of prior history, this
should be done only because the order committing him to the
hospital was upheld on the merits, and not merely because
the issue had become moot and the order remained a part
of the record. As parens patriae the state has an interest in
knowing that its order of civil commitment was appropriate
in all respects and enforceable until the time of appellant's
subsequent release. We therefore hold that the case under
review is not moot.



[3]  We now turn to appellant's substantive claim that
the court below could not have properly found, beyond a
reasonable doubt, that the necessary elements for involuntary
hospitalization existed at the time of his hearing for
commitment. We address the five statutory prerequisites in
the order of their appearance under U.C.A., 1953, § 64–7–
36(10).



1. There was evidence from which the court below could
have found, beyond a reasonable doubt, that the appellant
suffered from a mental illness at the time of his hearing,
as that condition is defined in U.C.A., 1953, § 64–7–
28(1). The language of that statute provides, in disjunctive



enumeration, that the psychiatric disorder substantially
impair a person's “mental, emotional, behavioral, or related
functioning.” [Emphasis added.] The record indicates that Dr.
Crist, one of the designated examiners, stated that the patient
was not mentally ill per se, or that he did not “demonstrate
this mental illness as one examines him.” Dr. Culbertson,
the other designated examiner, both in his letter of April 21,
1981, and on the witness stand, stated that appellant had a
mental illness of personality disorder and that the problem
was his aggressive behavior as demonstrated in the past. Dr.
Washburn stated unequivocally that appellant “does have a
mental illness.”



2. There was evidence from which the court below could have
found, beyond a reasonable doubt, that the appellant at the
time of the hearing posed an immediate danger of physical
injury to others or himself. All three alienists testified that
the problem of dangerousness was a cogent issue, that lack
of control of aggressive and sexual behavior directed towards
females was apparent and that appellant's impulse control
was very marginal. In answer to the direct question asked
by counsel for appellant whether he could say, beyond a
reasonable doubt, that appellant posed an immediate danger,
Dr. Washburn answered, “Well, in my opinion I feel he does.”



During the taking of testimony of Drs. Culbertson and
Washburn, counsel for appellant placed great emphasis on
the fact that the appellant had not, in a period in excess of
one year, engaged in any aggressive behavior or acted upon
his sexual fantasies. This alone would not suffice to disprove
the element of immediate danger as argued by appellant. In
Colyar v. Third Judicial Dist. Court, 469 F.Supp. 424 (10th
Cir.1979) extensively relied upon by appellant in his claim of
erroneous finding, the court specifically found as follows:



*288  The court does not find
that due process requires that the
above elements be evidenced by
a recent overt act. While it is
true that many courts have required
that commitment statutes include this
criterion, the court is not convinced
that, in reality, such criterion adds
any substantial protection that is not
already set out above ... [T]here
is no scientific evidence that the
requirement decreases the chance of
error in predicting dangerousness. Id.
at 434, 435.
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3. There was evidence from which the court below could have
found, beyond a reasonable doubt, that the appellant lacked
the ability to engage in a rational decision-making process
regarding acceptance of mental treatment as demonstrated
by evidence of his inability to weigh the possible costs and
benefits of treatment. The record contains a letter from Dr.
Breck LeBegue, one of the physicians at the hospital, written
in response to appellant's oral request that he be released
and continue treatment at the hospital on a voluntary basis.
The letter stated in pertinent part “... It was clear from your
statements that you had no genuine intention of remaining
in the hospital for any reason.” [Emphasis in letter.] The
record also reflects unwillingness on the part of appellant to
avail himself of medical treatment offered for his condition,
unwillingness to interact with his therapist when he chose not
to talk about his fantasies, and aggressive reaction when he
was being confronted with his behavioral problems.



In this context appellant argues that the court below failed to
make any attempts, sua sponte, to probe into the rationality
of appellant's decision not to consent to available treatment.
Appellant himself gave his reasons on the witness stand.
His counsel did not probe appellant's capacity to consent
to treatment. When a patient is represented by counsel, and
under the specific circumstances of this case, we suggest,
without further addressing the issue, that the court had no
duty beyond receiving evidence on the appellant's ability or
inability to weigh the costs and benefits of treatment.



4. There was evidence from which the court below could
have found, beyond a reasonable doubt, that at the time of the
hearing no less restrictive alternative existed to a court order
of hospitalization. The testimony given by Drs. Culbertson
and Washburn on this issue was consistent throughout, that
a release to the home of appellant's mother did not afford
the necessary 24-hour supervision and structure necessary to
monitor appellant's impulsive behavior or rehabilitation; that
the hospital was the appropriate place for custodial care and
that outpatient care and visits to the family should be ventured
only gradually.



5. There was evidence from which the court below could
have found, beyond a reasonable doubt, that the hospital could
provide appellant, at the time of the hearing, with treatment
that was adequate and appropriate to his conditions and needs.
In spite of the statement made by all witnesses that the
hospital's main function was to provide the proper custodial
setting for appellant, the record discloses that appellant's



behavior was constantly monitored and countermanded by
staff's attempts “to reduce the possibility of that behavior
by confronting [appellant] and by keeping female staff away
from him.” Culbertson letter. The social worker testified that
appellant was involved in group therapy and recreational
therapy, and Dr. LeBegue's letter indicates the availability
of medication to treat appellant's condition. Beyond that it
should be noted that the ruling of the court below included
an order that the hospital arrange for appropriate treatment
of appellant by an outpatient mental health facility and that
both facilities were ordered to cooperate with each other in
providing treatment appropriate to appellant's conditions and
needs.



Counsel for appellant relies heavily upon the lack of
progress shown by appellant during the five years of the
institutionalization and would find error in the trial court's
findings based upon statements made that the hospital was
mostly a detention center offering custodial care. Appellant is
referred *289  to Colyar, supra, where the court recognized
that in a given case custody might have to be the main aspect
of the treatment:



The use of the word “treatment” here
should not be construed to preclude
the possibility of an individual
seeking custodial care. Nor should
it be construed as implying that the
state may commit only those for
whom there is currently a proven
efficacious treatment. It is unfortunate,
but true, that at the present time
there are many emotional disturbances
that do not lend themselves to
treatment and cure. Therefore, for
the purposes of this decision, the
court assumes, without deciding, that
a state may validly recognize this
reality, and, given conformity to
other due process requirements, may
involuntarily commit an individual
for custodial care, though no known
treatment is available. Id. at 431, Note
5.



Considering in the aggregate the various aspects of the
evidence submitted below and with the purpose of sustaining
the findings made and ruling entered, we find that the court
below met the high standard of proof beyond a reasonable
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doubt. It is not the function of a review court to weigh
conflicting evidence. If there is any competent evidence
from which the trial court could have made its findings and
conclusions beyond a reasonable doubt, the judgment or order
will not be disturbed on appeal.



Appellant next argues that he should be paid attorney's fees
under U.C.A., 1953, § 64–7–36(9). The language of that
section reads in pertinent part as follows:



In the case of an indigent patient,
the payment of reasonable attorney's
fees for counsel as determined by the
court shall be made by the county in
which the patient resides or was found.
[Emphasis added.]



Although appellant was represented by a member of the staff
of Utah Legal Services, Inc., counsel did not establish on the
record that appellant was indeed indigent, nor did counsel
request the court below to determine reasonable attorney's
fees to be awarded her client. The issue was first raised on
appeal and we must decline to address it at this point.



We note, parenthetically, that counsel for appellant also
claims attorney's fees under 42 U.S.C., § 1988. The action
brought below was a motion for dismissal of an application
for involuntary hospitalization, not a proceeding to enforce
a provision of § 1983, under which a court would have the
discretion to allow the prevailing party reasonable attorney's
fees, as provided by § 1988.



The ruling of the court below is affirmed. No costs awarded.



HALL, C.J., and OAKS, J., concur.



STEWART, J., concurs in the result.



DURHAM, J., does not participate herein.



All Citations



657 P.2d 285
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Synopsis
Background: Bar applicant sought review of final decision of
Utah State Bar, disqualifying him from Bar Examination for
failure to upload his typed essay exam answers to State Bar
computer servers via the Internet within required time frame.



Holdings: The Supreme Court, Parrish, J., held that:



[1] although applicant had retaken examination and passed,
rendering issues moot, Supreme Court would address issues
under public interest exception to mootness doctrine;



[2] applicant received adequate notice and hearing for
purposes of procedural due process;



[3] upload deadline was rationally related to a legitimate
interest and did not deprive applicant of substantive due
process;



[4] differing treatment for examinees who took their exams
on laptop computers and for examinees who handwrote their
exams did not violate equal protection;



[5] Bar acted reasonably in its application of bar rules to
applicant's request for review; and



[6] applicant's disqualification was not unfair, unreasonable
or arbitrary.



Affirmed.



Attorneys and Law Firms



*771  Ryan McBride, Provo, for petitioner.



Katherine A. Fox, Salt Lake City, for respondent.



PARRISH, Justice:



INTRODUCTION



¶ 1 Petitioner, Ryan McBride (“McBride”), seeks review of
the Utah State Bar's (the “Bar”) final decision disqualifying
him from the Bar Exam (the “Exam”) for failure to upload
his typed essay exam answers within the required time frame.
Mr. McBride's petition raises five issues. Mr. McBride claims
that the Bar acted unconstitutionally, denying him procedural
due process, substantive due process, and equal protection
of the law. Mr. McBride also claims that the Bar applied
the incorrect rule to his situation, and finally that the Bar
examiners enforced an unreasonable rule.



¶ 2 Mr. McBride petitions this court to waive the examination
requirement and admit him to the Utah State Bar or to compel
*772  the Bar to grade his completed essay questions and



admit him if his answers to those questions are passing. Mr.
McBride also requests that this court direct the Bar to correct
its rule and remedy its effect on Mr. McBride. We hold
that the Bar's actions were constitutional and we deny Mr.
McBride the relief he seeks.



FACTUAL BACKGROUND



¶ 3 The Bar administered the Exam on July 28 and 29, 2009.
The first day of the Exam consisted of an essay portion and
the second day consisted of a multiple choice portion. On the
essay portion, bar examinees have the option to handwrite
their answers or type them with the use of a laptop computer.
Examinees who used a computer during the July 2009 Exam
were required to use a computer program, SofTest, which
allows examinees to upload their essay answers to the SofTest
server. The Bar first allowed examinees to take their essay
exams with SofTest in 2002. Initially, examinees used floppy
disks to transfer their answers. Over time, floppy disks were
replaced by use of the Internet for uploading answers. In
2007, the Bar moved its testing location and determined
that it would be prohibitively expensive to provide sufficient
wireless Internet capacity for all examinees to upload their
answers at the test site. As a result, examinees are responsible
for locating Internet access and uploading their answers
within a specified time following the exam.
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¶ 4 Examinees who elect to type their essay answers with
a computer must request to do so in advance and sign an
“Acknowledgment of Participation in Laptop Program” form.
The acknowledgment form states, “I agree to upload my
answers.... I further understand that a failure to upload all
of my answer files by 10:00 p.m. on the day the written
portion of the Bar examination is administered may result
in the disqualification of my answers.” The Bar selected the
10:00 p.m. mountain time deadline because technical support
for SofTest is available only until that time.



¶ 5 Mr. McBride chose to use a laptop for the July 2009
Exam. He notified the Bar of his decision by signing the
acknowledgment form. Mr. McBride completed the essay
portion of his exam using his computer on July 28, 2009.
That evening, Mr. McBride failed to upload his answers. Mr.
McBride left the test site, joined his wife at a restaurant, and
went home without turning on his computer or uploading his
answers.



¶ 6 After arriving at the testing center for the second day
of the Exam, an exam proctor asked Mr. McBride if he
had uploaded his answers. Mr. McBride realized that he had
not, and responded accordingly. The proctor informed Mr.
McBride that he would not be allowed to take the multiple
choice portion of the Exam.



¶ 7 The record in this case establishes that Mr. McBride
had received seven separate notifications that the deadline to
upload Exam answers was 10:00 p.m. on July 28, 2009, and
that failure to upload his Exam answers could result in their
disqualification. The Bar gave three of these notifications to
Mr. McBride in written form prior to the Exam date. First,
the Bar provided a “Laptop Use Information” handout prior
to computer registration that stated, “[t]o use a laptop for
the essay examination you must ... [a]gree to upload your
answer file (files) by the deadline. The deadline for uploading
your answer file is 10:00 p.m. on July 28, 2009. Failure
to upload your answer file can result in being disqualified
and removed from the exam.” Second, Mr. McBride signed
the “Acknowledgment of Participation in Laptop Program”
form, in which he agreed to upload his answers by 10:00
p.m. on the day of the written portion of the Exam. Third,
the Bar sent Mr. McBride a “Flexsite Exam Information”
document confirming his laptop registration. The first page
of that document advises, “[y]ou are required to upload your
answers by the deadline listed below.” Then, in bold, red
print, the document reads: “EXAM UPLOAD DEADLINE:



10:00 p.m. MST, Tuesday, July 28th. Failure to do so can
result in being disqualified from the exam.”



¶ 8 Mr. McBride also received four other notifications of the
deadline and the consequences of the failure to meet it. The
Deputy General Counsel in Charge of Admissions *773  (the
“Deputy”) read a set of instructions aloud before the start
of the first day of the Exam. These instructions reminded
applicants that “you are required to upload your answers
by 10:00 p.m. tonight. You should upload your answers as
soon as possible after you are excused from the exam this
afternoon.” The instructions further warned examinees that
they should not go home or go to their hotel room and fall
asleep, as some applicants had done in the past. The Deputy
cautioned that those applicants were “disqualified because
they did not upload their answers by the deadline.” She further
stressed, “if you do not upload your answers tonight, you will
not be allowed to sit for the second day of the exam.” After
the Deputy read these instructions, she gave examinees the
chance to handwrite their answers if they thought uploading
their answers would be a problem.



¶ 9 At the end of the first exam day, proctors read another
set of oral instructions that reminded computer examinees to
upload their answers as soon as possible, but no later than
10:00 p.m. that evening. The oral instructions also advised
examinees to upload their answers as early as possible so
they could call technical support if they encountered any
problems. At the end of these instructions, the proctors told
examinees, “[y]ou will not be allowed to sit for the second
day of the exam, if our records indicate that you have not at
least attempted to download [sic ] your answers this evening.”



¶ 10 The proctors gave another oral warning at the end
of the first day while they distributed a document entitled,
“Uploading Your Answer File Instructions.” The written
instructions clearly stated:



Your answer file must be uploaded by 10:00 p.m. TODAY,
Tuesday, July 28th .... If you attempt to upload your
answers but are not able to do so because of technical
problems, you will be permitted to upload your answers
after the deadline. If, however, you fail to upload your
answers by the deadline and there is no record that you
attempted to do so, your answers will not be graded and
you will be dismissed from the exam.



In summary, Mr. McBride received seven separate notices
informing him that failure to upload his answers could result
in his disqualification. A total of 243 examinees chose to take











McBride v. Utah State Bar, 242 P.3d 769 (2010)



668 Utah Adv. Rep. 8, 2010 UT 60



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3



the July 2009 Exam with a laptop. Only two failed to upload
their answers.



PROCEDURAL BACKGROUND



¶ 11 On August 10, 2009, Mr. McBride filed a Request
for Review with the Bar regarding his disqualification. The
Admissions Committee considered Mr. McBride's Request
for Review under rule 14–709 of the Rules Governing the
Utah State Bar (“RGB”) and denied the request on September
18, 2009. On September 21, 2009, the Committee received a
Supplemental Request for Review from Mr. McBride urging
the Bar to apply rule 14–715 rather than rule 14–709. On
September 28, 2009, the Committee revisited Mr. McBride's
request and upheld Mr. McBride's disqualification under rule
14–715. In October 2009, Mr. McBride filed a Petition for
Review in this Court. During the time this case has been under
advisement, Mr. McBride sat for the Exam again, passed, and
has been admitted to the Bar. But neither party has filed a
“suggestion of mootness” as required by rule 37 of the Utah
Rules of Appellate Procedure.



STANDARD OF REVIEW



[1]  [2]  [3]  ¶ 12 “Under article VIII, section 4 of the Utah
Constitution, this court is empowered to govern the practice
of law in Utah, including the admission to practice.” In re
Arnovick, 2002 UT 71, ¶ 5, 52 P.3d 1246. Our review of
Bar Commissioner Board decisions is unique “[b]ecause the
Board of Bar Commissioners acts as [this court's] agent.”
Id. As such, “[w]e may exercise judgment independent of
the Bar Commission whenever we deem it appropriate.” Id.
“[W]e review the actions of the Bar and the Bar examination
process to determine if they clearly demonstrate that the
petitioners have been treated in an unfair, unreasonable,
or arbitrary manner.” Id. However, “[w]e have generally
chosen ... to ‘indulge some deference to [the Bar's] findings
and judgments,’ and have stated that ‘the Court should not
disturb what the Commission has done unless the petitioner
clearly *774  demonstrates that he has been treated in an
unfair, unreasonable or arbitrary manner.’ ” Id. (emphasis
added) (quoting In re Thorne, 635 P.2d 22, 23 (Utah 1981)).



ANALYSIS



I. ALTHOUGH MOOT, WE ADDRESS THE ISSUES MR.
MCBRIDE RAISES UNDER THE PUBLIC INTEREST



EXCEPTION TO THE MOOTNESS DOCTRINE



[4]  [5]  [6]  ¶ 13 Although neither party has filed a
suggestion of mootness, we exercise our discretion to address



mootness sua sponte. 1  “Ordinarily we will not adjudicate
issues when the underlying case is moot.” Ellis v. Swensen,
2000 UT 101, ¶ 25, 16 P.3d 1233. An issue is moot “
‘when the requested judicial relief cannot affect the rights
of the litigants.’ ” Id. (quoting Burkett v. Schwendiman, 773
P.2d 42, 44 (Utah 1989)). We will on occasion, however,
exercise our discretion and address a moot issue if we find
that it “falls within the ‘public interest exception’ to the
mootness doctrine.” Id. A matter falls within the public
interest exception “when the case presents an issue that affects
the public interest, is likely to recur, and because of the brief
time that any one litigant is affected, is capable of evading
review.” Burkett, 773 P.2d at 44.



1 In this case, we are independently aware that Mr.



McBride has been admitted to the Bar and therefore we



exercise our discretion to address the mootness issue sua



sponte. But we reiterate that it is the parties' obligation



to “inform the court of any circumstances which have



transpired subsequent to the filing of the appeal ... which



render moot one or more of the issues raised.” Utah



R.App. P. 37; see also Salt Lake Cnty. v. Holliday Water



Co., 2010 UT 45, ¶ 21, 234 P.3d 1105 (“The burden



of persuading the court that an issue is moot lies with



the party asserting mootness.” (internal quotation marks



omitted)).



[7]  [8]  ¶ 14 The issues Mr. McBride presents are moot. Mr.
McBride has retaken and passed the Exam. Additionally, he
has been admitted to the Bar. Because any determination we
make will not affect Mr. McBride's admittance to the Bar, his
request that we order his admittance to the Bar is moot.



¶ 15 We nevertheless address the issues raised by Mr.
McBride under the public interest exception to the mootness
doctrine because they are matters of public importance that
are capable of repetition and otherwise likely to evade
review. First, because this court is constitutionally obligated
to oversee the Bar's admissions process, the constitutionality
and reasonableness of these procedures are matters of public
importance. See Utah Const. art. VIII, § 4; see also Ellis, 2000
UT 101, ¶ 27, 16 P.3d 1233 (noting that “courts frequently
retain jurisdiction” under the public interest exception in
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cases involving “class actions, questions of constitutional
interpretation, issues as to the validity or construction of a
statute, or the propriety of administrative rulings.” (internal
quotation marks and emphasis omitted)). Second, the issues
are capable of repetition every time the Exam is administered.
Finally, the issues are likely to evade review. The Exam is
offered every six months. Because it is highly unlikely, if not
impossible, that a claim such as this could be litigated from
start to finish in a six month period of time, an aggrieved
applicant could retake the Exam and be admitted to the Bar
before the issue could be litigated. We therefore exercise our
discretion to address the issues raised by Mr. McBride.



II. THE BAR PROVIDED MR. MCBRIDE
ADEQUATE PROCEDURAL DUE PROCESS



[9]  [10]  ¶ 16 We first consider Mr. McBride's argument
that the Bar deprived him of procedural due process.
Procedural due process requires, “[a]t a minimum, ‘timely
and adequate notice and an opportunity to be heard in a
meaningful way.’ ” In re Worthen, 926 P.2d 853, 876 (Utah
1996) (quoting Nelson v. Jacobsen, 669 P.2d 1207, 1211
(Utah 1983)). Despite this,



due process is not a technical concept
that can be reduced to a formula
with a fixed content unrelated to time,
place, and circumstances. Rather, the
demands of due process rest on
the concept of basic fairness of
procedure and demand a procedure
*775  appropriate to the case and just



to the parties involved.



Id. at 877 (internal quotation marks omitted). Mr. McBride's
procedural due process claim fails because we conclude that
the Bar provided him with sufficient notice and an adequate
hearing.



A. The Notice Requirement Is Satisfied



[11]  ¶ 17 The Bar's seven separate notices gave Mr. McBride
adequate notice of the consequences of failing to upload his
answers. Under the due process notice requirement, “[t]he
notice must be of such nature as reasonably to convey the
required information.” Mullane v. Cent. Hanover Bank &
Trust Co., 339 U.S. 306, 314, 70 S.Ct. 652, 94 L.Ed. 865



(1950); see also Worrall v. Ogden City Fire Dep't, 616 P.2d
598, 601–02 (Utah 1980) (“Under the due process clause,
[a] plaintiff [is] entitled to have ... essential information
imparted to him....”) Mr. McBride claims the notices were
insufficient. Specifically, he argues that he should only
be held accountable for the signed “Acknowledgment of
Participation in Laptop” form and that this form indicated
only that failure to upload his answers “may” result in their
disqualification, rather than indicating that failure to upload



would automatically result in disqualification. 2  We are not
persuaded.



2 Mr. McBride argues that under Goldsmith v. United



States Board of Tax Appeals, 270 U.S. 117, 46 S.Ct. 215,



70 L.Ed. 494 (1926), the term “may” indicates discretion



and that discretion can only be exercised “after [a] fair



investigation, with such a notice, hearing and opportunity



to answer for the applicant as would constitute due



process.” Id. at 123, 46 S.Ct. 215. In Goldsmith, the



United States Supreme Court determined that Goldsmith,



an individual who had been denied a tax license based



upon charges of unfitness, was “entitled to demand from



the Board the right to be heard on the charges against



him.” Id. But Goldsmith had not demanded a hearing



and the court held that “[u]ntil [Goldsmith] had sought



a hearing from the board, and been denied it, he could



not appeal to the courts for any remedy and certainly not



for mandamus to compel enrollment.” Id. Goldsmith is



inapposite here because Mr. McBride has requested and



received several opportunities to be heard.



¶ 18 The use of the permissive verb “may” meets the
notice requirement since it “reasonably ... convey[s] the
required information.” Mullane, 339 U.S. at 314, 70 S.Ct.
652. The notices adequately warned Mr. McBride that if
he failed to upload his answers within the designated time
frame the Bar may not accept them. And the Bar's use
of the term “may” was accurate because the Bar does not
penalize examinees who attempt to, but cannot successfully,
upload their answers for technical reasons. This procedure
accounts for fair handling of technical difficulties while
still providing notice of potential disqualification to those
examinees who make no effort to upload their answers. In
short, the notice needed only to inform examinees that they
may be expelled from the Exam if they failed to follow certain
procedures and the notices given to Mr. McBride did just
that. The oral instructions further clarified that an examinee
who failed to successfully upload his or her exam answers
would be allowed to sit for the second Exam day only if
the examinee had attempted to upload his or her answers but
was unsuccessful due to technical difficulties. We conclude
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that any one of the seven notices given to Mr. McBride
was sufficient to satisfy the notice prong of procedural due
process.



B. Mr. McBride Received an Adequate Hearing



[12]  [13]  [14]  ¶ 19 A pre-deprivation evidentiary hearing
is not a requirement, nor is it always the most effective
decisionmaking method. See Mathews v. Eldridge, 424 U.S.
319, 340, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976) ( “Only in
Goldberg has the Court held that due process requires an
evidentiary hearing prior to a temporary deprivation.”); see
also Tyler v. Vickery, 517 F.2d 1089, 1103 (5th Cir.1975)
(“While the opportunity to be heard is generally considered
a fundamental component of due process, entitlement to
a hearing does not automatically flow from a finding that
procedural due process is applicable.”). Instead, the type of
hearing required by due process depends on:



First, the private interest that will be
affected by the official action; second,
the risk of an erroneous deprivation of
such interest through the procedures
used, and the probable value, if any,
of additional or *776  substitute
procedural safeguards; and finally,
the Government's interest, including
the function involved and the fiscal
and administrative burdens that the
additional or substitute procedural
requirement would entail.



In re Arnovick, 2002 UT 71, ¶ 16, 52 P.3d 1246 (quoting
Mathews, 424 U.S. at 335, 96 S.Ct. 893).



¶ 20 The United States Supreme Court has made clear that
“ ‘[d]ue process is flexible and calls for such procedural
protections as the particular situation demands.’ ” Mathews,
424 U.S. at 334, 96 S.Ct. 893 (quoting Morrissey v. Brewer,
408 U.S. 471, 481, 92 S.Ct. 2593, 33 L.Ed.2d 484 (1972)).
In Mathews, the Supreme Court applied three factors in
determining that due process did not require an evidentiary
hearing before terminating an individual's disability benefits.
Id. at 339–50, 96 S.Ct. 893. The Court ultimately denied
Mathews' due process claim because (1) Mathews' private
interest was low, (2) the risk of erroneous deprivation of the
interest and the probable value of procedural safeguards was
low, and (3) the government interest in conserving scarce
fiscal and administrative resources was high. Id. Similarly,



procedural due process has been met here where (1) Mr.
McBride's private interest is low, (2) the risk of erroneous
deprivation and the probable value of procedural safeguards
is low, and (3) the Bar's interest in administrative efficiency
is high.



1. Mr. McBride's Private Interest Is Low
¶ 21 While Mr. McBride's interest in taking the Exam may
be great, it is not so great as to require that he be given a
full hearing prior to disqualification from the Exam. A bar
applicant may have an interest in taking the Exam, but an
individual does not have an absolute right to practice law. See
Schware v. Bd. of Bar Exam'rs, 353 U.S. 232, 238–39, 77
S.Ct. 752, 1 L.Ed.2d 796 (1957) (noting that while “[a] State
cannot exclude a person from the practice of law ... for reasons
that contravene the Due Process or Equal Protection Clause ...
[a] State can require high standards of qualification, such as
good moral character or proficiency in its law”).



¶ 22 In Arnovick, this court applied the Mathews factors in a
challenge to a Bar decision denying admission to applicants
who failed the Exam after a faulty torts question was thrown
out of the grading scale. In re Arnovick, 2002 UT 71, ¶¶
2–3, 16, 52 P.3d 1246. We determined the bar applicants'
interest did not satisfy the first Mathews factor since “the
Bar's decision [did] not permanently deny [them] the ability
to practice law in Utah; they [could] retake the examination
until they pass[ed] it.” Id. ¶ 16. The Tenth Circuit Court of
Appeals reached a similar conclusion in a bar challenge case,
holding that “[t]he interest of the unsuccessful bar examinee
pales by comparison with the interest of the welfare recipient,
or even the disability benefits recipient who was found not
to deserve a pre-termination hearing in Mathews.” Lucero v.
Ogden, 718 F.2d 355, 357 (10th Cir.1983).



¶ 23 Here too, Mr. McBride's interest is not so great that it
required a full hearing prior to his disqualification from the
Exam. Mr. McBride was not permanently denied the ability
to practice law in Utah but could retake the Exam and follow
the Exam procedures. And, as was the case in Lucero, Mr.
McBride's interest in taking the Exam pales in comparison
with the interests of a welfare recipient or a disability benefits
recipient. Moreover, unlike the disability benefits recipient
in Mathews, Mr. McBride has no pre-existing benefit to
deny since he did not have a professional license to lose.
See Lander v. Indus. Comm'n, 894 P.2d 552, 555 (Utah
Ct.App.1995) (determining that an individual applying for
workers' compensation claims did not have a private interest
under Mathews since “[t]hese are not benefits to which [the
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plaintiff] has already been deemed entitled, but ones he hopes
to receive”). Thus, Mr. McBride's interest is low and did not
require a full hearing prior to his disqualification.



2. The Risk of Erroneous Deprivation and the Probable
Value of Procedural Safeguards Is Relatively Low
¶ 24 When examining the second Mathews factor, courts
have evaluated the adequacy of the grievance procedures in
determining the *777  presence of an erroneous deprivation.
See In re Arnovick, 2002 UT 71, ¶ 16, 52 P.3d 1246. In
Arnovick, we held that the second Mathews factor was met
where “petitioners [had] received the benefit of an extensive
review process culminating in their appearance before this
court.” Id. There, the extensive review process included: “(1)
the filing of their complaint, (2) the review of their complaint
by the Admissions Committee ..., (3) the petitioners' written
response to those findings and recommendations, (4) an oral
hearing, and (5) a review and formal findings by the Executive
Committee of the Bar.” Id. ¶ 10. We reasoned that, “[g]iven
the extensive nature of this review process, the risk of error
in the Bar's decision seems to us to be small and the probable
value of additional procedural safeguards would be minimal.”
Id. ¶ 16. In Lucero, the Tenth Circuit similarly determined that
there is a low risk of erroneous deprivation where “there is no
evidence that the procedures are unfair, e.g. that the graders
engaged in insidious discrimination.” Lucero, 718 F.2d at
358.



¶ 25 Here, there is a relatively low risk of erroneous
deprivation since Mr. McBride has made use of the extensive
grievance procedures available to him. Much like the
petitioners in Arnovick, Mr. McBride has “received the
benefit of an extensive review process culminating in [his]
appearance before this court.” In re Arnovick, 2002 UT 71,
¶ 16, 52 P.3d 1246. This process has included (1) his initial
discussion with the proctors at the Exam, (2) the filing of his
request for review with the Bar, (3) the review of his request
by the Admissions Committee of the Bar by a three-member
panel, (4) the filing of his Supplemental Memorandum with
the Committee, (5) the Committee's review and supplemental
decision, and finally, (6) this appeal. As in Arnovick, “the
risk of error in the Bar's decision seems ... to be small and
the probable value of additional procedural safeguards would
be minimal.” Id. Furthermore, there is no evidence that the
available procedures were unfair to Mr. McBride or that
the Exam proctors engaged in “insidious discrimination.”
Lucero, 718 F.2d at 358. The Exam proctors properly applied
the standard test-taking procedures to Mr. McBride. Mr.
McBride was not singled out or treated unfairly in comparison



with other examinees. Mr. McBride simply failed to comply
with the standard test-taking procedures.



¶ 26 Moreover, the Bar's use of the permissive verb
“may” in its computer contract demonstrates that there are
already reasonable procedures in place to prevent erroneous
deprivation. If an examinee fails to upload his or her
exam because of technical difficulties, rather than simple
forgetfulness, the Bar allows the examinee to sit for the
second day of the Exam while technicians determine if
the examinee attempted to upload the answers the night
before. This process ensures that an examinee who tries to
follow the Exam procedures, but cannot upload his or her
answers for a technical reason, is not unfairly disqualified
from taking the second day of the Exam. Indeed, it would
be “curious logic to condemn the examiners for utilizing
practices designed to recognize the inherent limitations of
testing and for attempting to give the benefit of the doubt to
applicants who may have been adversely affected by those
limitations.” Tyler, 517 F.2d at 1103.



¶ 27 In sum, the risk of erroneous deprivation and the probable
value of additional safeguards is relatively low since there is
an extensive review process, no unfair treatment, and the Bar's
current procedures help prevent erroneous deprivation.



3. The Bar's Interest in Reducing Administrative Burdens Is
High
¶ 28 Courts have found that governmental interests, including
the fiscal and administrative burdens caused by additional
procedures, can outweigh the other Mathews factors. See
In re Arnovick, 2002 UT 71, ¶ 16, 52 P.3d 1246 (noting
that “the fiscal and administrative costs of imposing any
additional procedures on the Bar outweigh the benefit that
such procedures could provide, especially given the ever-
increasing number of Bar applicants”); see also Lucero, 718
F.2d at 358 (holding that the requirement of a full evidentiary
hearing every time a bar applicant fails the bar “would
place an intolerable *778  burden upon the Board” (internal
quotation marks omitted)).



¶ 29 In this case, the administrative burden of providing a
pre-disqualification hearing to every examinee who failed to
abide by testing protocol would be significant. Even assuming
that the hearing would not have to be a formal proceeding,
waiting for technicians to determine whether answers had
been altered could take tremendous time, especially if more
than one student failed to abide by the testing procedures.
The Bar's strong interest in the efficient administration of the
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Exam outweighs Mr. McBride's private interest and the low
risk of erroneous deprivation. In short, we conclude that Mr.
McBride's procedural due process rights did not require the
Bar to provide Mr. McBride with a full hearing prior to his
disqualification.



III. THE BAR'S PROCEDURES SATISFY
SUBSTANTIVE DUE PROCESS



[15]  [16]  ¶ 30 Mr. McBride also raises a substantive
due process claim. The Due Process Clause “allows states
to substantively regulate economic rights if such regulation
bears a rational relation” to a legitimate government
objective. In re Arnovick, 2002 UT 71, ¶ 15, 52 P.3d 1246.
Mr. McBride relies on Schware v. Board of Bar Examiners,
353 U.S. 232, 77 S.Ct. 752, 1 L.Ed.2d 796 (1957), arguing
that the Bar's 10:00 p.m. deadline for uploading his exam
answers denied him substantive due process because it was
not rationally related to the Bar's interest in determining his
fitness or ability to practice law. In so arguing, Mr. McBride
misconstrues the nature of the Bar's interest.



¶ 31 In Schware, the U.S. Supreme Court determined
that the Bar could not disqualify an applicant due to his
past membership in the Communist Party since his prior
party membership had no rational relation to the legitimate
government objective in ensuring that licensed attorneys
have good moral character and proficiency in the law. Id.
at 246, 77 S.Ct. 752. But unlike Schware, Mr. McBride
was not disqualified from the Exam for a lack of fitness or
competency. Rather, he was disqualified because he failed
to comply with the requirements imposed by the Bar as
part of its effort to efficiently administer the Exam. To
ensure the efficient administration of the Exam, the Bar must
establish reasonable deadlines for receipt of bar applications,
background check completion, and the uploading of exam
answers. It would be intolerably burdensome to force the Bar
to accept every application, background check, and set of
exam answers submitted after the established deadlines. Basic
procedural requirements, including deadlines, are necessary
and rationally related to the Bar's legitimate interest in the
efficient administration of the Exam.



¶ 32 Furthermore, the Bar has a legitimate interest in
preventing cheating and in assuring there is technical support
available during the upload time frame. These interests are
satisfied by the 10:00 p.m. deadline since it reduces the
window for cheating and since technical support is only



available until 10:00 p.m. mountain time. Thus, the 10:00
p.m. deadline is not arbitrary but bears a rational relationship
to the legitimate objective of the Bar in administering an
efficient exam. We therefore conclude that Mr. McBride has
not been denied substantive due process.



IV. THE BAR DID NOT DENY MR.
MCBRIDE EQUAL PROTECTION



[17]  ¶ 33 Mr. McBride next claims that the Bar denied
him equal protection when it required laptop examinees to
submit their answers after leaving the testing center, while
it allowed examinees who handwrote their exams to turn in
their answers immediately. Mr. McBride contends that he was
tested for “obedience” or “memory,” whereas examinees who
handwrote their answers were not. We are unpersuaded by
Mr. McBride's equal protection claim. When no suspect class
or fundamental right is involved, “states may treat similarly
situated people differently if a reasonable basis exists for
doing so.” In re Arnovick, 2002 UT 71, ¶ 14, 52 P.3d 1246.
And in this case, the Bar had a rational basis for treating laptop
examinees differently from those writing by hand.



¶ 34 There are several rational reasons for treating computer
examinees differently. First, it is logical to require that
those handwriting *779  their answers be required to submit
them prior to leaving the exam room. In fact, there is no
conceivable reason for allowing examinees to remove the
“blue books” containing examinees' answers from the exam
room. But there was a legitimate reason for not requiring
that examinees be required to upload their answers before
leaving. As the Bar notes, “[t]he opportunity for subsequent
alterations to [handwritten] bluebook answers is extremely
high, modifications are easy to accomplish, and detection
and proof of changes may be virtually impossible.” Internet
connectivity was not available at the testing center on the wide
scale that would have been necessary for so many applicants
to upload their answers at once. Moreover, the cost to provide
such Internet connectivity on-site would have been extremely
high. And the testing software utilized by the Bar made it
more difficult for examinees to change their answers after
leaving the exam. Thus, the Bar reasonably concluded that the
risk associated with a short delay in uploading answers was
acceptable. Therefore, while the requirement that examinees
upload their answers by the deadline may have been an
inconvenience to examinees, it was not a violation of equal
protection.
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V. THE BAR ACTED REASONABLY
IN ITS APPLICATION OF THE RULES
GOVERNING THE UTAH STATE BAR



[18]  ¶ 35 Mr. McBride next argues that the Bar acted
in an unfair, unreasonable, and arbitrary manner when it
applied rule 14–709 of the Rules Governing the Utah State
Bar (“RGB”) to his case. In denying Mr. McBride's Request



for Review, the Bar relied on rule 14–709 3  of the RGB.
Mr. McBride contends that the Bar should have applied rule



14–715 4  rather than rule 14–709 because, according to Mr.
McBride, rule 14–709 deals with “incomplete applications,”
while rule 14–715 addresses review of Bar Exam failure,
including failure “because of a substantial irregularity in the
administration of the examination that resulted in manifest
unfairness.” Utah Sup.Ct. R. Prof'l Practice 14–715(b).



3 Rule 14–709(a) of the RGB states, “Notice from Bar. An



applicant whose application is denied because he or she



does not meet the qualifications for admission under this



article will receive written notice from the Bar that his or



her application has been denied, along with a statement



explaining the deficiency and reason(s) for denial.” Utah



Sup.Ct. R. Prof'l Practice 14–709(a).



4 Rule 14–715(b) of the RGB states,



Standard of review. The Board or its designees



shall only review the request of failing applicants



who claim that failure was because of a substantial



irregularity in the administration of the examination



that resulted in manifest unfairness or because



of mathematical errors in the scoring of the



applicant's examination. A substantial irregularity



in the administration of the examination will not



be a matter that will result in questions or answers



being reread, reevaluated or regraded. The Board



and its designees shall not reread, reevaluate or



regrade Bar Examination answers.



Id. 14–715(b).



¶ 36 We are unpersuaded. While the language of rule 14–709
could be clearer, it is not limited to “incomplete applications”
as Mr. McBride argues. The Bar's practice is to apply rule 14–
715 solely to applicants who take and fail the Bar Exam and
to apply rule 14–709 to applicants who are disqualified from



the examination for reasons other than a failing score. 5



5 In its brief, the Bar provides several examples that would



fall under rule 14–709:



For example, an applicant would be disqualified



for non-payment of initial licensing fees which are



due after passing the Bar Exam but shortly before



the admissions ceremony. An applicant may also be



disqualified for failure to take and pass the Multi–



State Professional Responsibility [Exam] for up to



two years after taking and passing the Bar Exam.



Or, an applicant may be disqualified for cheating or



even attempting to cheat which could be discovered



before, during, or even after the Bar Exam.



¶ 37 Moreover, we have given the Bar substantial flexibility
in interpreting its rules. In In re Arnovick, this court noted:



Obviously, as the arm of this court, the
Bar must do its utmost to adhere to the
rules, policies, and procedures that we
have approved for their governance.
When deviations from these rules,
policies, and procedures occur, it
is expected that the Bar will take
whatever steps are necessary *780
to insure that such deviations do not
occur again in future examinations.
However, lapse from strict compliance
with the rules and procedures, while
certainly a cause for concern on our
part, does not automatically mean that
the Bar has acted in an arbitrary or
unfair manner.



2002 UT 71, ¶ 12, 52 P.3d 1246 (emphasis added). Given this
court's inclination to “indulg[e] some deference to [the Bar's]
findings and judgments,” In re Thorne, 635 P.2d 22, 23 (Utah
1981), it was not unreasonable for the Bar to have applied rule
14–709 in this case.



VI. THE BAR'S PROCEDURES ARE REASONABLE



¶ 38 Mr. McBride also argues that the Bar's procedures
were unreasonable. “[W]e review the actions of the Bar and
the Bar examination process to determine if they clearly
demonstrate that the petitioner[ ] [has] been treated in an
unfair, unreasonable, or arbitrary manner.” In re Arnovick,
2002 UT 71, ¶ 5, 52 P.3d 1246 (emphasis added). Thus,
in order to prevail, Mr. McBride must clearly demonstrate
unfairness. See In re Randolph–Seng, 669 P.2d 400, 401
(Utah 1983) (“Relief is granted [to an unsuccessful bar
examinee] only where he can prove arbitrary or capricious
conduct on the part of the Bar Examiners or in the
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administration of the examination, or show that extraordinary
circumstances of his case require his passage to prevent
manifest injustice. Under either posture the burden of proof
is on the petitioner.” (citation omitted)).



¶ 39 In arguing that the Bar Examiners enforced an
unreasonable rule in disqualifying him from the second day of
the Exam, Mr. McBride relies on the following: (1) the lack of
notice, (2) the allegedly arbitrary 10:00 p.m. deadline, (3) his
disqualification without any evidence of wrongdoing, (4) the
lack of a remedy now that his answers have been disqualified,
(5) the fact that alternative methods of submitting answers
were easily feasible, (6) the allegation that the sanction
imposed by the Bar was extreme, unfair, and draconian,
and (7) the fact that the purpose of the Bar favors a more
accommodating rule. We have previously addressed several
of these claims. We have concluded that the Bar provided
Mr. McBride with adequate notice by informing him on
seven separate occasions about the repercussions of failing
to upload his exam answers within the required time frame.
And we have also concluded that the 10:00 p.m. deadline was
rationally related to the Bar's legitimate interest in conducting
an efficient exam.



[19]  ¶ 40 We find the remainder of Mr. McBride's claims
equally unpersuasive. With respect to Mr. McBride's third
claim, cheating or wrongdoing are not the only reasons for
which the Bar can disqualify an applicant from sitting for
the Exam. For instance, an applicant who fails to meet the
deadline for a background check or fails to submit his or her
exam fees will similarly be disqualified even though there is
no evidence that he or she engaged in wrongdoing or had any
intent to cheat.



¶ 41 Mr. McBride's fourth argument, that the rule the
Bar applied to him precludes a remedy, also fails. Mr.
McBride's own use of the exhaustive administrative and
judicial remedies available to him demonstrate that a remedy
was, in fact, available. Any applicant who believes that he
or she was wrongly disqualified from sitting for the Bar
can appeal that decision through the proper administrative
channels and can ultimately appeal to this court. See Utah
Sup.Ct. R. Prof'l Practice 14–709(b)–(c). Moreover, nothing
precluded Mr. McBride from taking the Exam at another date,
which he did.



[20]  ¶ 42 Mr. McBride also argues that there were feasible
alternatives to the Bar's requirement that examinees upload
their own exam answers, including on-site Internet access or



the use of USB drives to upload answers. But this “feasible
alternative” argument improperly assumes that the Bar's
methods and procedures must not only be reasonable, but
also the most convenient for examinees. Merely showing
that the Bar's examination methods are less convenient than
alternative methods does not satisfy Mr. McBride's burden
of demonstrating that he has been treated in an unfair,
unreasonable, or arbitrary manner.



*781  [21]  ¶ 43 Mr. McBride's sixth claim is that the
punishment here was draconian and disproportionate to
the violation. But we find nothing unreasonable about the
deadline or the consequences for failing to meet it. The
Bar must establish various deadlines for its applicants. A
failure to meet any of these deadlines necessarily precludes an
individual from taking the upcoming exam, which may cause
an applicant to lose time, effort, money, and job opportunities
even though the failure to meet a deadline may be a mere
“technical violation.” This is not an unexpected notion given
that many procedural rules provide harsh penalties for merely
technical errors.



¶ 44 Finally, Mr. McBride asserts that the purpose of the
Bar favors a more accommodating rule because “imposing
an arbitrary deadline with extreme consequences” contradicts
the purpose of “advanc[ing] the administration of justice
according to law.” But one of the many purposes of the Bar
is to “regulate the admission of persons seeking to practice
law.” Utah Sup.Ct. R. Prof'l Practice 14–202(c). In order to
properly regulate the admission of Bar applicants, the Bar
must necessarily establish deadlines to ensure the efficient
administration of the Exam. This often means excluding
applicants who fail to meet deadlines. In sum, Mr. McBride
fails to clearly demonstrate that he was treated in an unfair,
unreasonable, or arbitrary manner.



CONCLUSION



¶ 45 Although moot, we address the issues raised by
Mr. McBride under the public interest exception to the
mootness doctrine. We hold that Mr. McBride has not
clearly shown that the Bar denied him procedural due
process, substantive due process, or equal protection of the
laws. Mr. McBride has been afforded significant procedural
due process, including seven notices and an exhaustive
set of hearings, culminating with an appearance before
this court. Mr. McBride's substantive due process claim is
similarly unavailing since the Bar's 10:00 p.m. deadline
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is rationally related to the Bar's legitimate interest in the
efficient administration of the Exam. Mr. McBride's equal
protection claim fails because the Bar had a rational reason
for treating him, and other computer examinees, differently
from those examinees who handwrote their answers. These
reasons include preventing cheating, ensuring effective exam
administration, and keeping down costs. Moreover, Mr.
McBride cannot prove that the Bar acted in an unfair,
unreasonable, or arbitrary manner. We therefore deny Mr.
McBride's petition for relief.



¶ 46 Chief Justice DURHAM, Associate Chief Justice
DURRANT, and Justice NEHRING concur with Justice
PARRISH's opinion.



¶ 47 Justice WILKINS did not participate herein.



All Citations



242 P.3d 769, 668 Utah Adv. Rep. 8, 2010 UT 60
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MEMORANDUM DECISION AND ORDER



CLARK WADDOUPS, District Judge.



INTRODUCTION



*1  This matter is before the court on a Motion for Partial
Judgment on the Pleadings (Dkt. No. 23) filed by Defendants
Garfield County, Garfield County Sheriff's Office, Garfield
County Jail, and Officer Raymond Gardner (collectively
“Defendants”). Defendants seek dismissal of all of Plaintiff
Matthew Mglej's state law claims. After carefully reviewing
the parties' filings and relevant legal authorities, the court
GRANTS Defendants' Motion for Partial Judgment on the
Pleadings and DISMISSES all of Mr. Mglej's state law
claims. The court also awards attorneys' fees and costs to
Defendants for defense against the state law causes of action.



FACTUAL BACKGROUND



Plaintiff Matthew Mglej filed the Complaint (Dkt. No. 2)
on July 29, 2013 that includes thirteen causes of action
against Defendants. Mr. Mglej's claims arise out of his
arrest and subsequent imprisonment in Garfield County,
Utah, in August 2011. Mr. Mglej alleges he suffered
physical harm and illegal detention and brings various claims



alleging negligence, false imprisonment, assault and battery,
intentional infliction of emotional distress, and civil rights
violations. Mr. Mglej has not filed an undertaking or a bond,
but asks that the court set a minimal bond amount because of
his financial standing.



Defendants move to dismiss all claims based on the ground
that Mr. Mglej failed to file an undertaking or a bond, and
that all of Mr. Mglej's claims are barred by the Governmental
Immunity Act of Utah. Specifically, Defendants argue that
Mr. Mglej failed to timely file his notice of claim as is
required under Utah Code Ann. § 63G–7–401 and § 63G–
7–402. Defendants also argue that Mr. Mglej's claims are
barred by Utah Code Ann. § 63G–7–201 and § 63G–7–301(5)
(b) and (j) because those claims arise out of state tort law
claims barred by that Act. Defendants do not seek dismissal
of Mr. Mglej's Title 42 U .S.C. § 1983 claims involving
alleged Fourth and Fourteenth Amendment violations under
the United States Constitution.



ANALYSIS



I. LEGAL STANDARD
A motion for judgment on the pleadings under Rule 12(c) of
the Federal Rules of Civil Procedure is reviewed under the
same standard as a Rule 12(b)(6) motion to dismiss. Atlantic
Richfield Co. v. Farm Credit Bank, 226 F.3d 1138, 1160 (10th
Cir.2000). In reviewing a motion to dismiss under Rule 12(b)
(6), all well-pleaded factual allegations, as distinguished from
conclusory allegations, are accepted as true and viewed in the
light most favorable to the plaintiff as the nonmoving party.
GFF Corp. v. Associated Wholesale Grocers, 130 F.3d 1381,
1384 (10th Cir.1997). To survive a Rule 12(b)(6) motion
to dismiss, the plaintiff must have plead sufficient facts to
state a claim to relief which is plausible on its face. Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007). “The court's function on a Rule 12(b)
(6) motion is not to weigh potential evidence that the parties
might present at trial, but to assess whether the plaintiff's
complaint alone is legally sufficient to state a claim for which
relief may be granted.” Miller v. Glanz, 948 F.2d 1562, 1565
(10th Cir.1991).



II. DISCUSSION



A. Failure to File an Undertaking and Bond
*2  Utah law requires that when suing a governmental entity,



the plaintiff must contemporaneously file an undertaking of
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at least $300 with the court. Utah Code Ann. § 63G–7–601;
Rippstein v. Provo, 929 F.2d 576, 578 (10th Cir.1991). Utah
law also requires that a plaintiff file a sufficiently large bond
to guarantee payment of all costs. See Utah Code Ann. §
78B–3–104. Mr. Mglej contends that the court should only
dismiss under Rule 12(b)(6) for failure to post a bond or
undertaking if the defendant files a motion to dismiss based
on that failure before the plaintiff attempts to rectify the error.
Mr. Mglej's claim is without support. Utah case law is clear
that undertakings and bonds must be filed contemporaneously
with the filing of the complaint. See e.g., Rippstein, 929 F.2d
at 576; Kiesel v. District Court of Sixth Judicial Dist., 96 Utah
156, 84 P.2d 782 (Utah 1938).



Dismissal based on failure to file the undertaking and bond
should be without prejudice. Hansen v. Salt Lake County,
794 P.2d 838, 840 (Utah 1990). The failure of the court
to dismiss is reversible error. See Kiesel, 84 P.2d at 785.
Though Mr. Mglej has requested leave to fix a bond amount
in accordance with his financial means (Dkt. No. 19), his
failure to post an undertaking and bond necessitates dismissal
without prejudice. The court, however, dismisses all state law
claims with prejudice for the reasons discussed below.



B. Governmental Immunity
Here, Mr. Mglej failed to file a timely notice of claim. Further,
even if Mr. Mglej's notice of claim was sufficient and timely,
his state law claims must be dismissed because they are
claims for which immunity has not been waived. The Utah
Governmental Immunity Act requires that a plaintiff file a
notice of claim within one year after the cause of action arises.
Utah Code Ann. § 63G–7–402. The claimant then has one
year from the denial or constructive denial of the notice of
claim to file an action in district court. Peak Alarm Co., Inc.
v. Salt Lake City Corp., 297 P.3d 592, 596 (Utah 2013).
The notice of claim requirement acts as the sole statute of
limitations relating to all claims against a government entity
and its employees acting under color of authority. See id at
597.



Mr. Mglej alleges that the facts giving rise to his cause of
action occurred in August 2011. Mr. Mglej has failed to file a
notice of claim with the Garfield County Clerk and his claims
thus became time barred in August 2012. Therefore, the court
dismisses Mr. Mglej's Sixth, Seventh, Eighth, Ninth, Tenth,
Eleventh, Twelfth and Thirteenth Causes of Action.



Even if Mr. Mglej's state tort law claims were timely, they still
fall under the exceptions to the general waiver of immunity in



the Governmental Immunity Act. “Each governmental entity
and each employee of a governmental entity are immune
from suit for any injury that results from the exercise of a
governmental function.” Utah Code Ann. § 63G–7–201(1).



*3  The Utah Supreme Court has established a three-
step analysis to determine whether a government entity
is immune under the Utah Governmental Immunity Act.
To decide whether an activity is eligible for governmental
immunity, it must be determined: (1) whether the activity is
a governmental function for which governmental immunity
has been granted under Utah Code § 63G–7–201; (2) whether
the immunity has been waived by another section of the Act;
and (3) if immunity has been waived, whether there is an
exception to the waiver that would reinstate the immunity.
See Ledfors v. Emery County Sch. Dist., 849 P.2d 1162, 1164
(Utah 1993).



Under Utah Code Ann. § 63G–7–102(4)(a), governmental
function is defined as “each activity, undertaking, or
operation of a governmental entity.” This includes
“each activity, undertaking, or operation performed by
a department, agency, employee, agent, or officer of a
governmental entity.” Utah Code Ann. § 63G–7–102(4)(b).
The operation of a county, county sheriff's department, county
jail, and county employees are a governmental function under
Utah law. The Act does not waive immunity for intentional
torts. Utah Code Ann. § 63G–7–301(4) waives immunity to
“any injury proximately caused by a negligent act or omission
of an employee committed within the scope of employment.”
Immunity, however, is not waived if the injury arises out
of, in connection with, or results from “assault, battery, false
imprisonment, false arrest ... deceit ... infliction of mental
anguish, or violation of civil rights.” Utah Code Ann. § 63G–
7–301(5)(b). Mr. Mglej's claims arise out of assault, battery,
negligence, and from alleged violations of his civil rights.
These fall within the exceptions to the Act and therefore must
be dismissed.



C. Plaintiff's Constitutional Claims
Mr. Mglej has alleged violations of the Utah Constitution
based on unlawful arrest and detention, use of excessive force,
malicious prosecution, denial of bail, and cruel and unusual
punishment. Mr. Mglej's constitutional claims are time barred
because of his failure to file a notice of claim. Even if the
notice of claim had been timely filed, the court would be
required to dismiss Mr. Mglej's claims anyway because there
is an adequate remedy at law.
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Mr. Mglej argues that his constitutional claims are not subject
to the notice of claim requirement because the claims are self-
executing. A constitutional provision is self-executing if it
“articulates a rule sufficient to give effect to the underlying
rights and duties intended by the framers. In other words,
courts may give effect to a provision without implementing
legislation if the framers intended the provision to have
immediate effect ...” Bott v. DeLand, 922 P.2d 732, 737 (Utah
1996). If the provision is general in nature and provides no
means for putting it into effect, it is not self-executing. Id.



Mr. Mglej argues that Article I, Section 7 (malicious
prosecution), Section 9 (cruel and unusual punishment) and
Section 14 (use of excessive force) have been declared self-
executing by the Utah Supreme Court. The court need not
reach this issue because it can resolve it on other grounds.
Even if these provisions are self-executing, “a Utah court's
ability to award damages for [a] violation of a self-executing
constitutional provision rests on the common law.” P.J. v.
Utah, 2006 U.S. Dist. LEXIS 40393, *7 (D. Utah June 16,
2006) (quoting Spackman v. Board of Educ. of the Box Elder
County Sch. Dist., 2000 UT 87, P20, 16 P.3d 533 (Utah
2000)). Under Utah law, “there is no express statutory right
to damages for one who suffers a constitutional tort.” Id.
(quoting Spackman, 2000 UT 87 at P20, 16 P.3d 533). When
no specific remedy is mentioned, a court's authority to accord
an appropriate remedy to one injured from the violation of
a constitutional provision arises from the common law. See
Spackman, 2000 UT 87 at P20, 16 P.3d 533.



*4  Because of this limitation, “[t]o ensure that damage
actions are permitted only ‘under appropriate circumstances,’
” a plaintiff must establish three specific elements before
proceeding with a private suit for damages for violation of
a self-executing constitutional provision: (1) that he or she
suffered a flagrant violation of his or her constitutional rights;
(2) that existing remedies do not redress his or her injuries;
and (3) that equitable relief, such as an injunction, was and



is wholly inadequate to protect the plaintiff's rights or redress
his or her injuries. Spackman, 2000 UT 87 at PP 22–25.



In Spackman, the court did not reach the question of whether
existing federal law remedies would preclude a state court
from awarding damages for a state constitutional tort. 2000
UT 87 at PP 24, n. 10. Nevertheless, the court provided
that each of the three elements must be satisfied for a state
constitutional damage claim to proceed. Even assuming that
Mr. Mglej can meet the first and third elements, he fails to
meet the second element. To proceed, Mr. Mglej must show
that existing remedies under Title 42 U.S.C. § 1983 do not
provide redress for his injuries. This he fails to do. Indeed,
Mr. Mglej claims exactly the damage for the state causes of
action as he does for his § 1983 claim. Mr. Mglej argues only
that a § 1983 action is insufficient because he may choose
not to file that action for strategic purposes. Mr. Mglej does
not dispute that § 1983 provides an adequate remedy and
the court, therefore, dismisses Mr. Mglej's Sixth, Seventh,
Eighth, Ninth and Tenth Claims.



CONCLUSION



The court GRANTS Defendants' Motion for Partial Judgment
on the Pleadings (Dkt. No. 23) and DISMISSES all of
Plaintiff Matthew Mglej's state law claims (Claims Six
through Thirteen). Pursuant to Utah Code Ann. § 78B–3–
104 and § 63G–7–601, the court awards attorneys' fees and
costs to Defendants for defense against the state law causes
of action.



SO ORDERED.



All Citations



Not Reported in F.Supp.2d, 2014 WL 2967605



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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572 P.2d 1364
Supreme Court of Utah.



Margaret S. MINEER, Plaintiff,
v.



The BOARD OF REVIEW OF the INDUSTRIAL
COMMISSION of Utah, Defendant.
Robert W. ROSKELLEY, Plaintiff,



v.
DEPARTMENT OF EMPLOYMENT



SECURITY, Defendant.



Nos. 14696 and 14728.
|



Dec. 12, 1977.



In two cases it was found by the Industrial Commission that
unemployment compensation claimants had knowingly failed
to report work and earnings during times they claimed to be
unemployed and without earnings. Claimants were assessed
disqualification and repayment of benefits. In an original
proceeding for review, the Supreme Court, Hall, J., held that:
(1) intention to defraud was shown by the claims themselves;
(2) the statutory disqualification period was to be retroactive,
and (3) the provisions for disqualification and repayment did
not offend due process or equal protection.



Affirmed.



Crockett, J., filed a concurring opinion.



Maughan, J., dissented and filed statement.



Attorneys and Law Firms



*1365  Michael D. Shepard of Salt Lake County Bar Legal
Services, Salt Lake City, James R. Hasenyager of Utah Legal
Services, Inc., Ogden, for plaintiffs.



Robert B. Hansen, Atty. Gen., Floyd G. Astin, Sp. Asst. Atty.
Gen., Salt Lake City, for defendants.



Opinion



HALL, Justice:



This is a review of two cases involving identical issues.
The Industrial Commission found that both plaintiffs violated
U.C.A.1953, 35-4-5(e), by knowingly failing to report work



and earnings during times they claimed to be unemployed
and without earnings. Pursuant to said statute the commission
assessed a 52-week disqualification period against them and
required the repayment of benefits of $1,640 and $1,674
respectively paid to them.



Plaintiffs challenge the findings of the commission, asserting
that 1) they are not supported by the evidence, 2) that the
52-week disqualification period has been improperly applied,
and 3) that the penalty provisions of the statute violate
substantive due process and deny equal protection.



The first assignment of error is generally contained in all
reviews and this Court has consequently addressed it many



times. 1  The rule is that if there is substantial, competent
evidence to support the findings they are conclusive and shall
not be disturbed. The many cases so holding are *1366



consistent with the statutory provisions 2  which limit our
review to questions of law.
1 Whitcome v. Department of Employment Security, Utah,



563 P.2d 807 (1977), citing a number of prior cases.



2 U.C.A.1953, 35-4-10(i).



[1]  Plaintiffs' contention that the evidence fails to support
a finding of fraud is without merit. The intention to defraud
is shown by the claims themselves which contain false
statements and fail to set forth material facts required by



statute. 3  The filing of such claims evidences a purpose or
willingness to present a false claim in order to obtain unlawful



benefits and hence are manifestations of intent to defraud. 4



3 U.C.A.1953, 35-4-5(e).



4 State v. Barr, 63 Idaho 59, 117 P.2d 282 (1941).



In regard to the second assignment of error, plaintiffs make



reference to Decker v. Industrial Commission 5  and, without
distinguishing it, merely assert it has no application here.
5 Utah, 533 P.2d 898 (1975).



In the recent case of Diprizio v. Industrial Commission 6  we
reaffirmed the following language set forth in Decker:
6 Utah, 572 P.2d 679, No. 14698, decided November 11,



1977.



Plaintiff also complains that the deprivation of 52 weeks of
benefits is a severe penalty. With this we are inclined to agree.
However, under the statute it does not appear that the fact
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finder or this court has the discretion to reduce or to forgive
any part of the penalty. . . .



In Diprizio, supra, we further stated:



Neither the Commission nor this Court
can change a statute that is as clear and
unambiguous as the one cited above.



[2]  Plaintiffs urge the Court to place a new interpretation
on the statutory disqualification period giving it a prospective
rather than a retroactive application as made heretofore. Since
the fraud was not detected until after the 52-week period
had expired, the effect of such an interpretation would be
to relieve plaintiffs of the obligation to repay the sums
unlawfully received. The clear, unambiguous language of the
statute precludes such an interpretation. The pertinent portion
of Section 35-4-5(e) reads as follows:
(False Statements Hearing and Determination Appeal.)



(e) For the week with respect to which he had willfully made a
false statement or representation or knowingly failed to report
a material fact to obtain any benefit under the provisions of
this act, and for the 51-week period immediately following
and until he has repaid to the fund all moneys he received
by reason of his fraud and which he received during such
following 51-week disqualification period, . . . (Emphasis
added.)



[3]  [4]  Turning now to plaintiffs' assertion of
unconstitutionality, it must be noted that the purpose of the
unemployment compensation act is remedial, to protect the
health, morals and welfare of the people by providing benefits



during periods of unemployment 7  and of necessity to deter
and punish violations thereof. If the act operates equally
and affords freedom from arbitrary action it satisfies the



requirements of substantive due process. 8  Due process may



be characterized as a standard of reasonableness. 9



7 Singer Sewing Machine Co. v. Industrial Comm., 104



Utah 175, 134 P.2d 479 (1943).



8 Article I., Secs. 2, 7, Constitution of Utah; 16 Am.Jur.2d



Constitutional Law, Sec. 550.



9 In the Matter of Lutker, Okl.Cr., 274 P.2d 786 (1954).



[5]  The reasonableness of the act's provisions is obvious.
They require repayment of funds received by reason of fraud,



either by cash or by offset of valid claims filed after the
expiration of the 52-week disqualification *1367  period.
Also, the provisions have a real and substantial relation to the
object and purpose of the act.



Plaintiffs' complaint that they are subjected to a “dual”
penalty, i. e., a disqualification period of 52 weeks, plus
repayment of funds received during said period is of no
significance. It is a specious argument which says in effect
“you should have detected our fraud earlier so that we would
not have to repay so much.”



The fact that the act may, in certain circumstances, work a
hardship does not violate due process so long as it operates
without discrimination and similarly against all persons of a



class. 10



10 Wickard v. Filburn, 317 U.S. 111, 63 S.Ct. 82, 87 L.Ed.



122 (1942).



[6]  The contention of a denial of equal protection is based
on the proposition that the act creates two classes of persons
subject to the penalty period, those who did receive benefits
during the disqualification period and those who did not. Both
are of course subject to the penalty provisions but only the
former has any repayment obligation.



This Court considered an equal protection challenge to the



Utah Employment Security Act 11  and adopted the rule laid



down in Dandridge v. Williams 12  as follows:
11 Townsend v. Board of Review of Industrial Comm., 27



Utah 2d 94, 493 P.2d 614 (1972).



12 397 U.S. 471, 90 S.Ct. 1153, 25 L.Ed.2d 491 (1970).



In the area of economics and social welfare, a State does
not violate the Equal Protection Clause merely because
the classifications made by its laws are imperfect. If the
classification has some ‘reasonable basis,’ it does not offend
the Constitution simply because the classification ‘is not
made with mathematical nicety or because in practice it
results in some inequality.’ (Citation) ‘The problems of
government are practical ones and may justify, if they do
not require, rough accommodations illogical, it may be, and
unscientific,’ (Citation) ‘A statutory discrimination will not
be set aside if any state of facts reasonably may be conceived
to justify it.’ (Citation)
. . . But the Equal Protection Clause does not require that
a State must choose between attacking every aspect of a
problem or not attacking the problem at all. (Citation) It is
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enough that the State's action be rationally based and free
from invidious discrimination. . . .



The classification plaintiffs' contend exists clearly is not
violative of the foregoing rule. It is perfectly reasonable and
logical to require those who receive unlawful benefits to
repay them and those who receive no such benefits are not so
obligated.



The decision is affirmed. No costs awarded.



ELLETT, C. J., and WILKINS, J., concur.



CROCKETT, Justice (concurring with comments):



I concur in the result under the assumption that the
Commission regularly pursued its authority in finding the
facts as recited and applying the penalty provided by the
statute, which I agree is constitutional. The majority opinion
is in accord with Diprizio v. Industrial Commission, Utah,
572 P.2d 679, No. 14698, November 11, 1977, which I defer
to as the present law of this State. But for whatever purpose



it may serve, judicially or legislatively, I reaffirm briefly my
views stated in the dissent therein.



There are two fundamental propositions which I think should
be controlling: The Industrial Commission is charged with
the responsibility of (1), carrying out the purposes of the Act;
and (2), of exercising judicial functions. The best way, in
fact *1368  the only way, the Commission can effectively
discharge those responsibilities is by not being placed in
a straight jacket and rigidly bound to impose only the
maximum penalties. It should be able to regard them as
maximums, comparable to other penalties prescribed by law;
and should have discretion to impose the stated penalties in
such manner as the ends of justice to the individuals involved,
and the fulfillment of the purposes of the Unemployment
Compensation Act may require.



MAUGHAN, Justice (dissenting):



For the reasons stated in Mr. Justice Crockett's dissenting
opinion in Diprizio v. Industrial Commission, Utah, 572 P.2d
679, No. 14698, November 11, 1977, I dissent.



All Citations



572 P.2d 1364



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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127 Ariz. 68
Court of Appeals of Arizona, Division 1, Department A.



James NEW, Appellant,
v.



ARIZONA BOARD OF REGENTS,
a body corporate, Appellee.



No. 1 CA-CIV 4062.
|



Jan. 15, 1980.
|



Rehearing Denied March 6, 1980.
|



Review Denied Oct. 15, 1980.



Students brought negligence action against university on
theory that alleged theft of stereo equipment from their
dormitory rooms was caused by university's failure to repair
or modify door locks known by its agent to be defective.
The Superior Court, Coconino County, Cause No. C-30969,
J. Thomas Brooks, J., denied plaintiffs' motion to strike
statutory bond requirement and granted defendant's motion
to dismiss, and plaintiffs appealed. The Court of Appeals,
Donofrio, J., held that statute requiring plaintiff to file a bond
for costs of the state in any contract or negligence action
brought against the state violated privileges and immunities
clause of the Arizona Constitution as to indigents by denying
them access to the courts and as to nonindigents by placing a
heavier burden on their access to the courts.



Reversed and remanded.



Wren, P. J., dissented and filed opinion.



Attorneys and Law Firms



*68  **238  Coconino County Legal Aid by Douglas
Meiklejohn, A. Craig McDonald, Eleanor W. Smith and
Robert L. Miller, Flagstaff, for appellant.



Mangum, Wall, Stoops & Warden by Gerald W. Nabours,
Flagstaff, for appellee.



OPINION



DONOFRIO, Judge.



Appellant, James New (New) and Steven Galas, 1  plaintiffs
below were students at Northern Arizona University during
1975-1976 and resided at a dormitory that was owned,
operated and maintained by the Board of Regents of the



University and State Colleges of Arizona 2  (Board of
Regents). Some stereo equipment was allegedly stolen from
plaintiffs' dormitory rooms. After their claims filed pursuant
to A.R.S. s 12-821 were denied, plaintiffs sued the Board
of Regents in negligence on the theory that their losses
were caused by the Board of Regents' failure to repair or
modify door locks known by its agent to be defective.
Plaintiffs did not post bond but instead moved to strike the
A.R.S. s 12-823 bond requirement. The superior court denied
plaintiffs' motion to strike the bond requirement, granted the
Board of Regents' motion to dismiss and made these findings:



1 Steven Galas's case is not under review here because his



appeal was dismissed for failure to timely file either an



appellate bond or an affidavit in lieu thereof.



2 All parties have referred to this board simply as the



Arizona Board of Regents throughout this litigation. See



A.R.S. s 15-724(A).



1. That the State of Arizona has the power and right to
determine the conditions and circumstances pursuant to
which a person may file an action for damages against the
State either in a tort action or for breach of contract;



2. That Section 12-823 of the Arizona Revised Statutes
provides that at the time of filing a complaint pursuant
to A.R.S. Sec. 12-821, a plaintiff shall file *69  **239
therewith a bond in an amount not less than $500.00,
conditioned upon the payment by plaintiff of all costs
incurred by the State if the plaintiff fails to recover
judgment;



3. That said statutory provisions are not unreasonable
or arbitrary and there is no provisions for waiver of the
bond requirement.



Appellant New filed a timely notice of appeal. Pursuant to



Arizona Rules of Civil Procedure, rule 73(i) 3  he submitted
an affidavit in lieu of bond because of his financial inability
to post same which was approved by the superior court.



3 ARCP, rule 73(i) in effect at the time of this appeal



has been abrogated and replaced by ARCAP, rule 10(c),



however, that has no substantive bearing on this case.



That rule provides:
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1. If the appellant is unable to give bond for costs on



appeal he may nevertheless prosecute his appeal, but



to do so he shall file ... an affidavit stating that he



is unable to give bond for costs on appeal, and the



reasons therefor.



2. The opposite party may, ... after the filing of the



affidavit, require proof of the facts therein stated, ...



3. ... the party filing the affidavit shall appear before



the judge of the superior court and make proof of the



facts stated in the affidavit, and he may be examined



by the opposite party. If the judge of the superior court



finds the affidavit is true he shall endorse thereon his



approval, ....



On appeal appellant urges that we reverse the trial court based
upon the several theories asserted below including that waiver
of the A.R.S. s 12-823 bond is required by the privileges and
immunities clause of the Arizona Constitution, Art. 2, s 13.



We hold that the A.R.S. s 12-823 bond requirement violates
Art. 2, s 13 of the Arizona Constitution as to indigents by
denying them access to the courts and violates the same clause
as to non-indigents by placing a heavier burden on their access
to the court.



The equal privileges and immunities clause of the Arizona
Constitution, Art. 2, s 13 provides:



s 13. Equal privilege and immunities



Section 13. No law shall be enacted granting to any citizen,
class of citizens, or corporation other than municipal,
privileges or immunities which, upon the same terms, shall
not equally belong to all citizens or corporations.



Our Supreme Court interpreted that clause as a command
that “all citizens of our state, regardless of their financial
status, must be afforded an equal opportunity to the courts ....”
Hampton v. Chatwin, 109 Ariz. 98, 99, 505 P.2d 1037, 1038
(1973).



In Eastin v. Broomfield, 116 Ariz. 576, 570 P.2d 744 (1977),
our Supreme Court struck down as violative of Art. 2, s 13,
Ariz.Const. the A.R.S. s 12-567(I) non-waivable cost bond
requirement in medical malpractice litigation. It did so despite
the fact that the statute expressly authorized the presiding
judge to reduce the bond upon a showing of indigency or
“upon other just cause.” The court opined:



As to the indigent, the statute violates
the Arizona constitutional privileges
and immunities clause. Art. II, s 13,



by denying access to the courts. As
to the non-indigent, it places a heavier
burden upon his access to the court and
therefore violates the same clause of
the Arizona Constitution. Hampton v.
Chatwin, supra.



Id. 116 Ariz. at 586, 570 P.2d at 754.



In the case sub judice the terms of A.R.S. s 12-823 clearly
requires the posting of a non-waivable, non-reducible bond
at the time of filing the complaint in negligence against the
state. That rule provides:



s 12-823. Bond of plaintiff for costs of state



At the time of filing the complaint in an action authorized



by s 12-821 4  plaintiff shall file therewith a bond in an
amount not less than five hundred dollars, to be fixed and
approved by a judge of the court and conditioned upon the
payment *70  **240  by plaintiff of all costs incurred by
the state in the action if plaintiff fails to recover judgment.



4 s 12-821. Authorization of action against state on tort or



contract claim



Persons having claims on contract or for negligence



against the state, which have been disallowed, may



on the terms and conditions set forth in this article,



bring action thereon against the state and prosecute the



action to final judgment.



By the terms of Art. 4, pt. 2, s 18 Arizona Constitution, the
legislature is empowered to direct the manner in which suits
may be brought against the state, however, such power is not
unbridled. In Shaw v. State, 8 Ariz.App. 447, 450, 447 P.2d
262, 265 (1968), this court said:



The state may set limitations upon the method and manner
of bringing suit against the state as long as such methods are
reasonable and do not violate any constitutional rights....



(Emphasis supplied)



The bond requirement of A.R.S. s 12-823 is a monetary
blockade to access to the courts and is therefore violative of
constitutional rights. Having so found it is unnecessary to
address the other arguments of counsel.



The decision of the trial court dismissing the complaint of
appellant is reversed and this case is remanded for further
proceedings not inconsistent with this opinion.
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CONTRERAS, J., concurs.



WREN, Presiding Judge, dissenting.
In my opinion Eastin is clearly distinguishable from the
present controversy, since there is a substantial distinction
between a non-waivable cost bond in medical malpractice
litigation which involves only private parties and a suit
against a public entity such as the Board of Regents which of
necessity involves public funds.



A.R.S. s 12-821 et seq. and A.R.S. s 35-181 et seq. were
designed by the legislature to protect the state against the costs
and expenses of defending unfounded and baseless claims
by an insolvent plaintiff. Vinnicombe v. State of California,
172 Cal.App.2d 54, 341 P.2d 705 (1959). They should not be
disturbed by this Court.



I would affirm.



All Citations



127 Ariz. 68, 618 P.2d 238



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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307 P.3d 704
Court of Appeals of Utah.



Lynn Kenneth PACKER, Petitioner and Appellant,
v.



UTAH ATTORNEY GENERAL'S
OFFICE, Respondent and Appellee.



No. 20110774–CA.
|



Aug. 1, 2013.



Synopsis
Background: After Attorney General commenced
investigation into alleged bid-rigging at state university,
complaining witness filed motions to compel Attorney
General to comply with the Investigative Subpoena Powers
Act and to disqualify counsel for Attorney General and
university and appoint a special prosecutor. The Third District
Court, Salt Lake Department, Deno G. Himonas, J., dismissed
the motions for lack of standing. Witness appealed.



Holdings: The Court of Appeals, Thorne, J., held that:



[1] witness lacked traditional standing to file the motions, and



[2] witness lacked alternative standing to file the motions.



Appeal dismissed.



Attorneys and Law Firms



*706  Lynn Kenneth Packer, Appellant Pro Se.



John E. Swallow and Laura B. Dupaix, for Appellee.



Peggy E. Stone, for Amicus Curiae.



Judge WILLIAM A. THORNE JR. authored this Opinion, in
which Judges GREGORY K. ORME and JAMES Z. DAVIS
concurred.



Opinion



THORNE, Judge:



¶ 1 Lynn Kenneth Packer filed several motions in the district
court pertaining to a criminal investigation in which he was
the complaining witness. The district court dismissed Packer's
motions for lack of standing, and Packer appeals. We agree
with the district court that Packer lacks standing, and we
therefore dismiss his appeal.



BACKGROUND



¶ 2 Packer developed and patented a new lecture capture
technology that he was preparing to market in early 2010.
In February 2010, Weber State University (Weber State)
solicited bids for a lecture capture equipment system. Packer
submitted a bid for the Weber State contract.



¶ 3 Packer suspected that Weber State's bid process was
designed so that only one supplier could submit a successful
bid. To investigate this suspicion, Packer submitted a
request for documents and other information from Weber
State pursuant to the Government Records Access and
Management Act (GRAMA), see Utah Code Ann. §§ 63G–2–



101 to –901 (LexisNexis 2011 & Supp. 2012). 1  Weber State
produced some documents in response, but Packer believed
that the file he received was incomplete, and in March 2010,
he submitted a second GRAMA request to Weber State.



1 The statutes cited in this opinion have not been



substantively amended in any way relevant to our



analysis since the events giving rise to this case, and



we cite the most current version of the statutes for



convenience.



¶ 4 A few days after he submitted his second GRAMA
request, Packer contacted the Utah Attorney General's Office
(the Attorney General) to report his suspicion that Weber
State was rigging its bid process. The Attorney General
began an investigation into the matter, which ultimately
developed into a formal criminal investigation. As part of that
investigation, the Attorney General subpoenaed both Packer
and Weber State pursuant to the Investigative Subpoena
Powers Act (the Subpoena Act), see id. §§ 77–22–1 to –5



(2012). 2  The Attorney General also obtained secrecy orders
pursuant to the Subpoena Act, prohibiting Packer and Weber
State from disclosing the substance of their testimony or the
evidence they produced.



2 The Attorney General's subpoena of Packer erroneously



identified Packer as a target of the investigation, but it is
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now undisputed that Packer is not and never was a target.



Nevertheless, he complied with the subpoena without



objection.



¶ 5 Upon receiving notice of the criminal investigation,
Weber State denied Packer's second GRAMA request
pursuant to Utah Code section 63G–2–305(9). See id. §
63G–2–305(9) (Supp.2012) (protecting records under certain
circumstances relating to investigations and audits). In
September 2010, Packer filed a motion in the district court
to narrow the scope of the secrecy order and unseal some of
the documents. Packer and the Attorney General stipulated
to the bulk of the relief requested in Packer's motion. In
March 2011, Packer filed motions seeking to sanction and
disqualify counsel for both the Attorney General and Weber
State because of an alleged conflict of interest, to have
a special prosecutor appointed, and to *707  require the
Attorney General to comply with the Subpoena Act by
filing descriptions of documents and transcripts of testimony
obtained pursuant to its subpoenas.



¶ 6 Both the Attorney General and Weber State sought to
strike or dismiss Packer's motions, arguing that Packer lacked
standing to bring the motions. The district court agreed,
concluding that Packer did not meet the traditional test
for standing because he was not adversely affected by the
challenged actions. The district court further concluded that
Packer did not meet the alternative standing test because he
did not have a real and personal interest in the dispute. Packer
appeals the district court's ruling.



ISSUE AND STANDARD OF REVIEW



[1]  ¶ 7 Packer argues that the district court erred when
it concluded that he lacked standing to pursue the relief he
sought in his motions. “ ‘Standing is a question of law that
we review for correctness, affording deference for factual
determinations that bear upon the question of standing, but
minimal deference to the district court's application of the
facts to the law.’ ” Magna Water Co. v. Strawberry Water
Users Ass'n, 2012 UT App 184, ¶ 6, 285 P.3d 1 (quoting City
of Grantsville v. Redevelopment Agency of Tooele City, 2010
UT 38, ¶ 9, 233 P.3d 461).



ANALYSIS



[2]  [3]  ¶ 8 The district court concluded that Packer lacked
standing to bring his motions seeking to require the Attorney



General to comply with the Subpoena Act, to disqualify
counsel, and to appoint a special prosecutor. “ ‘[S]tanding
is a jurisdictional requirement that must be satisfied before
a court may entertain a controversy between two parties.’
” Davis v. Sperry, 2012 UT App 278, ¶ 13, 288 P.3d 26
(alteration in original) (quoting Jones v. Barlow, 2007 UT 20,
¶ 12, 154 P.3d 808). “ ‘On appeal, a party whose standing
is challenged must show that he or she had standing ... in
the original proceeding before the district court.’ ” Chen v.
Stewart, 2005 UT 68, ¶ 50, 123 P.3d 416 (quoting Society of
Prof'l Journalists, Utah Chapter v. Bullock, 743 P.2d 1166,
1171 (Utah 1987)); see also Specht v. Big Water Town, 2007
UT App 335, ¶ 14, 172 P.3d 306 (dismissing appeal for lack
of jurisdiction where appellant lacked standing to bring his
action in the district court). Packer argues on appeal that
he has standing under both the traditional standing test and
the alternative standing test. See generally Utah Chapter of
Sierra Club v. Utah Air Quality Bd., 2006 UT 74, ¶¶ 19–20,
36, 148 P.3d 960 (discussing the traditional and alternative
standing tests).



I. Traditional Standing



[4]  [5]  ¶ 9 The traditional test for standing has three parts.
Hogs R Us v. Town of Fairfield, 2009 UT 21, ¶ 8, 207 P.3d
1221.



First, the party must assert that it has
been or will be adversely affected by
the [challenged] actions. Second, the
party must allege a causal relationship
between the injury to the party, the
[challenged] actions and the relief
requested. Third, the relief requested
must be substantially likely to redress
the injury claimed.



Id. (alterations in original) (citation and internal quotation
marks omitted). “The traditional test is often referred to as
the ‘distinct and palpable injury’ requirement,” Utah Chapter
of Sierra Club, 2006 UT 74, ¶ 19, 148 P.3d 960, because a
party asserting traditional standing must allege “some distinct
and palpable injury that gives [him] a personal stake in
the outcome of the legal dispute,” id. (citation and internal
quotation marks omitted).



¶ 10 Here, the district court determined that Packer lacked
traditional standing to bring his motions. As to the motion
to enforce compliance with the Subpoena Act, the district
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court concluded that the real objective of Packer's motion
was to obtain the documents he had sought in his second
GRAMA request and that those documents would remain
protected throughout the course of the criminal investigation
even if Packer's motion was granted. See Utah Code Ann. §
63G–2–305(9) (LexisNexis Supp. 2012) (protecting records
under certain circumstances relating to investigations and
audits). Therefore, the district court concluded that the relief
requested was not “substantially *708  likely to redress the
injury claimed.” Hogs R Us, 2009 UT 21, ¶ 8, 207 P.3d 1221.



¶ 11 As to the motions to disqualify counsel and appoint
a special prosecutor, the district court observed that
the “general rule” is that a person lacks standing to
disqualify counsel unless the person has an attorney-client
privilege with the attorney to be disqualified. See Booth
v. Continental Ins. Co., 167 Misc.2d 429, 634 N.Y.S.2d
650, 653 (N.Y.Sup.Ct.1995) (“[T]he general rule must
be recognized that absent an attorney-client relationship,
standing is generally lacking on disqualification motions.”);
7A C.J.S. Attorney and Client § 175 (2004) (“Generally, only
a party who is a client of an attorney who undertakes to
represent conflicting interests may be entitled to object to
such representation....”). The district court additionally found
that Packer “does not allege that he has sustained, or will
sustain, an injury as a result of the alleged conflict of interest.”



[6]  ¶ 12 We agree with the district court that Packer lacks
traditional standing. None of his motions allege any “distinct
and palpable injury that gives [him] a personal stake in the
outcome.” Utah Chapter of Sierra Club, 2006 UT 74, ¶ 19,
148 P.3d 960 (citation and internal quotation marks omitted).
To the extent that the motions can be read as an attempt to
obtain the documents sought in Packer's second GRAMA
request—a reading that Packer objects to on appeal—the
district court correctly concluded that the relief sought in
Packer's motions would not result in any earlier production of
those documents. See Hogs R Us, 2009 UT 21, ¶ 8, 207 P.3d
1221 (“[T]he relief requested must be substantially likely to
redress the injury claimed.” (citation and internal quotation
marks omitted)).



¶ 13 Packer takes issue with the district court's treatment of
his motions as relating solely to his second GRAMA request,
arguing that his “ ‘real interest’ in connection with the court
proceedings is to achieve what his motions sought.” However,
his motions sought to assert and rectify an alleged conflict
of interest between counsel for the Attorney General and
Weber State and to require the Attorney General to comply



with Packer's interpretation of the Subpoena Act. As Packer
is not the target of the criminal investigation, he has no
“personal stake in the outcome” of questions pertaining to the
Attorney General's or Weber State's choice of counsel or the
Attorney General's compliance with the Subpoena Act in this
matter. See Utah Chapter of Sierra Club v. Utah Air Quality
Bd., 2006 UT 74, ¶ 19, 148 P.3d 960 (citation and internal
quotation marks omitted). Rather, under the circumstances,
his motions “amount to ‘generalized grievances that are
more appropriately directed to the legislative and executive
branches of the state government.’ ” Society of Prof'l
Journalists, Utah Chapter v. Bullock, 743 P.2d 1166, 1170
(Utah 1987) (quoting Jenkins v. Swan, 675 P.2d 1145, 1149
(Utah 1983)). Thus, no matter how we read Packer's motions,
he lacks traditional standing to seek the relief sought therein.



¶ 14 Packer does provide some authority for the proposition
that an adverse party always has standing to allege a conflict
of interest of opposing counsel. See generally In re Gopman,
531 F.2d 262, 265–66 (5th Cir.1976) (allowing the United
States to raise a conflict of interest affecting counsel for
multiple witnesses in a grand jury investigation); Booth,
634 N.Y.S.2d at 653 (“[S]ince an attorney has the authority
and obligation to bring a possible ethical violation to the
attention of the court ... the adverse party may properly
move to disqualify the attorney for an opposite party on the
ground of conflict of interest.” (omission in original) (citation
and internal quotation marks omitted)); 7A C.J.S. Attorney
and Client § 175 (2004) (stating that an adverse party may
move to disqualify opposing counsel). Packer argues that the
district court inappropriately limited this standing exception
to licensed attorneys and persons represented by counsel.



[7]  ¶ 15 The district court's ruling did make reference to
Packer's status as an unlicensed pro se litigant, stating that
the exception urged by Packer “does not apply in this case
because Packer is not a party to or target of the investigation,
is not a licensed attorney, and is not represented by counsel
in this matter.” Assuming for purposes of Packer's argument
that Utah does grant adverse parties, including unlicensed
pro se *709  parties, standing to assert ethical violations
by opposing counsel—an issue we do not decide today—we
ultimately agree with the district court that such standing is
unavailable here because Packer “is not a party to or target of
the investigation.” In other words, Packer is not an “adverse
party” to either the Attorney General or Weber State, see
Booth, 634 N.Y.S.2d at 653, and is thus not in a position
to challenge the qualifications of those parties' choice of



counsel. 3
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3 We also note that Packer has apparently raised the



alleged conflict of interest asserted in his motions



with the Utah State Bar. That would appear to



be the appropriate venue for a non-party to raise



complaints relating to compliance with the Utah Rules of



Professional Conduct.



II. Alternative Standing



[8]  ¶ 16 Packer also argues that he has standing under
the alternative standing test, see Utah Chapter of Sierra
Club v. Utah Air Quality Bd., 2006 UT 74, ¶ 36, 148 P.3d
960, sometimes referred to as the public-interest standing
doctrine, see Gregory v. Shurtleff, 2013 UT 18, ¶ 16, 299 P.3d
1098 (“Our public-interest standing doctrine is not unusual in
state jurisprudence.”). Parties may gain alternative or public-
interest standing “if they can show that they are an appropriate
party raising issues of significant public importance.” Cedar
Mountain Envtl., Inc. v. Tooele Cnty., 2009 UT 48, ¶ 8, 214
P.3d 95.



[9]  ¶ 17 Here again, we agree with the district court's



ultimate conclusion that Packer lacked alternative standing. 4



As to the motion to enforce the Subpoena Act, the district
court relied on its prior characterization of the motion
as one actually intended to effectuate Packer's second
GRAMA request. The district court reasoned that, regardless
of Packer's motion, the GRAMA materials would not be
provided until the criminal investigation was dismissed. See
Utah Code Ann. § 63G–2–305(9) (LexisNexis Supp. 2012)
(protecting records under certain circumstances relating to
investigations and audits). Accordingly, the district court
concluded that Packer was not an appropriate party because
he lacked the “personal interest” in the outcome of the motion
that is required of one asserting alternative standing. See Utah
Chapter of Sierra Club, 2006 UT 74, ¶ 38, 148 P.3d 960. The
district court also concluded that Packer lacked alternative
standing to pursue his motions to disqualify counsel and
appoint a special prosecutor, reasoning that Packer had no
“personal interest” regarding either the conflict of interest
alleged in his motions or in his “generalized” concerns about
the fairness of the investigation. See id. ¶¶ 38–39.



4 This opinion is not to be read as establishing that



alternative standing is ever available in criminal matters.



¶ 18 Again, Packer disputes the district court's focus on the
denial of his second GRAMA request as the source of Packer's



required “personal interest” in his motions. See id. ¶ 38.
Instead, Packer argues that his goal was “to achieve what his
motions sought,” which would be to enforce the Subpoena
Act and to enforce the Utah Rules of Professional Conduct
by disqualifying counsel and appointing a special prosecutor.
For purposes of our analysis today, we accept Packer's
characterization of his motions, but we still determine that he
lacks alternative standing.



[10]  ¶ 19 Alternative standing requires a showing that one
is “an appropriate party raising issues of significant public
importance.” Utah Chapter of Sierra Club, 2006 UT 74, ¶ 35,
148 P.3d 960. Even if we accept Packer's implicit argument
that the issues he raises in his motions are, at least in a general
sense, “issues of significant public importance,” Packer fails
to demonstrate that he is “an appropriate party” to raise
those issues. See id. To be an appropriate party, one must
“show ‘a real and personal interest in the dispute,’ ” id. ¶ 38
(quoting Jenkins v. Swan, 675 P.2d 1145, 1150 (Utah 1983)),
and Packer has shown no real and personal interest in the
general enforcement of either the Subpoena Act or the Utah
Rules of Professional Conduct. Instead, his interest appears
to be in enforcing his interpretation of those provisions as
the complaining witness and putative victim in this particular
case, an issue of much narrower public significance.



*710  ¶ 20 Packer has not demonstrated that he is an
appropriate party to litigate, as a general matter, issues of
public importance relating to the Subpoena Act or the Utah
Rules of Professional Conduct. Although he may have a real
and personal interest in the application of those provisions
to this particular investigation, we do not consider that
narrower issue to be one of “significant public importance”
for purposes of the alternative standing test. See id. ¶ 35.
Accordingly, we agree with the district court that Packer lacks
alternative standing.



CONCLUSION



¶ 21 Packer has not demonstrated that he has traditional
standing to seek enforcement of the Subpoena Act or to
seek the disqualification of counsel and the appointment
of a special prosecutor, nor has he shown that he should
be allowed to proceed under alternative or public-interest
standing. Accordingly, we agree with the district court that
Packer lacks standing to obtain the relief he seeks. Packer's
lack of standing deprives us of jurisdiction over his appeal,



and we therefore dismiss his appeal for lack of jurisdiction. 5
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See Specht v. Big Water Town, 2007 UT App 335, ¶ 14, 172
P.3d 306.



5 Both the Attorney General and amicus curiae Weber



State raise additional jurisdictional challenges to



Packer's appeal, including the compelling suggestion that



Packer could not directly appeal the district court's denial



order and was instead required to seek review via a



petition for extraordinary relief. Cf. Burns v. Boyden,



2006 UT 14, ¶ 6, 133 P.3d 370 (reviewing the denial



of a target's motion to quash a subpoena in a criminal



investigation on a petition for extraordinary relief under



rule 65B of the Utah Rules of Civil Procedure). However,



we elect to resolve this matter on the jurisdictional



requirement of standing, see Davis v. Sperry, 2012 UT



App 278, ¶ 13, 288 P.3d 26, and we decline to address



the other jurisdictional arguments raised by the Attorney



General and Weber State.



Additionally, after oral argument in this case, we



received a suggestion of mootness from the Attorney



General asking that Packer's appeal be dismissed



as moot in light of the closing of the underlying



criminal investigation. As we conclude that we must



dismiss Packer's appeal for lack of jurisdiction, we



have no occasion to entertain the Attorney General's



suggestion of mootness.



All Citations



307 P.3d 704, 297 Ed. Law Rep. 531, 2013 UT App 194
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765 P.2d 1375
Supreme Court of Alaska.



Robert PATRICK, for himself and for all other
individuals similarly situated, Petitioner,



v.
LYNDEN TRANSPORT, INC., a Washington
corporation, and Jim Jansen, Respondents.



No. S-2294.
|



Dec. 23, 1988.



Out-of-state truck lessor brought suit against in-state lessee
seeking damages for himself and class of truck owners
whose leases the lessee allegedly breached. The Superior
Court, Fourth Judicial District, Fairbanks, James R. Blair, J.,
ordered that proceedings be stayed until lessor posted bond
to cover lessee's anticipated costs and attorney fees. Lessor
filed petition for review which was granted by the Supreme
Court, Compton, J., which held that statute requiring lessor
to post bond violated State Constitution's guaranty of equal
protection.



Reversed.



Matthews, C.J., dissented and filed opinion.



Attorneys and Law Firms



*1376  William B. Schendel, Schendel & Callahan,
Fairbanks, for petitioner.



Douglas S. Parker and S. Jay Seymour, Bogle & Gates,
Anchorage, for respondents.



Before MATTHEWS, C.J., and RABINOWITZ, BURKE,
COMPTON and MOORE, JJ.



OPINION



COMPTON, Justice.



In this case, we consider whether an out-of-state plaintiff may
be statutorily required to post a bond for anticipated costs and
attorney fees as a condition of maintaining suit in an Alaska



court. The statutory requirement is challenged on a variety of



constitutional grounds. 1



1 In Ware v. City of Anchorage, 439 P.2d 793 (Alaska



1968), this court upheld the statute against a challenge



based on Article IV, § 15 of the Alaska Constitution. In



view of our disposition of the equal protection challenge,



we need not reconsider our holding in Ware.



We hold that the statute violates equal protection of law under
the Alaska Constitution because it unreasonably restricts
nonresident access to Alaska courts.



I. FACTUAL AND PROCEDURAL BACKGROUND



Robert Patrick resided in Alaska from 1981 to 1986. During
that time he leased a truck to Lynden Transport, Inc. (Lynden)
for its use in Alaska, and drove trucks for Lynden in Alaska.
Upon leaving Alaska, Patrick moved to Idaho, where he
currently resides.



In February 1987 Patrick initiated the instant suit. He is
seeking damages for himself and a class of truck owners
whose leases Lynden has allegedly breached. Lynden filed a



motion for cost bond pursuant to AS 09.60.060. 2  Lynden's
counsel asserted that Patrick was not an Alaska resident.



2 AS 09.60.060 provides:



Security for costs where plaintiff a nonresident or



foreign corporation. When the plaintiff in an action



resides out of the state or is a foreign corporation,



security for the costs and attorney fees, which may



be awarded against the plaintiff, may be required by



the defendant, if timely demand is made within 30



days after the defendant discovers that the plaintiff



is a nonresident. When required, all proceedings



in the action shall be stayed until an undertaking



executed by one or more sufficient sureties is filed



with the court to the effect that they will pay the



costs and attorney fees which are awarded against



the plaintiff, for not less than $200. A new or



an additional undertaking may be ordered by the



court upon proof that the original undertaking is



insufficient in amount or security.



*1377  Following oral argument on the issue, the trial court
ordered that proceedings be stayed until Patrick posted a
$5,000 bond to cover Lynden's anticipated costs and attorney
fees. Patrick filed a petition for review in this court. We
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granted the petition, requesting specifically that the parties
brief the following issues:



(a) Does AS 09.60.060 infringe upon the rule-making
authority of the supreme court, in violation of article IV,
section 15 of the Alaska Constitution?



(b) Does AS 09.60.060 violate Patrick's right to due process
under the state and federal constitutions?



(c) Does AS 09.60.060 violate Patrick's right to equal
protection under the state and federal constitutions?



(d) Does AS 09.60.060 violate Patrick's rights under the
Privileges and Immunities Clause of the federal constitution?



II. DISCUSSION



We begin our analysis of Alaska's nonresident security bond
statute by observing that application of AS 09.60.060 does
not result in a complete bar to litigation in an Alaska court.
Instead, the statute requires that a nonresident plaintiff post
a bond covering anticipated costs and attorney fees “which
may be awarded against the plaintiff.” There is no comparable
requirement for resident plaintiffs. Thus, the effect of the
statute is to discriminate between those nonresidents who can
afford to post a bond for costs and attorney fees and those
nonresidents who cannot, as well as to discriminate between
nonresidents and residents generally. Such discrimination
leads us to conclude that the statute is best analyzed on
equal protection grounds. It is the Alaska state constitutional
analysis we hereafter apply. Our reference to federal law is
for comparative purposes.



[1]  [2]  Under a federal equal protection analysis, when a
statute infringes upon a fundamental interest the state must
show that the statutory classification furthers a compelling
state interest, yet utilizes the least restrictive means available.
See Shapiro v. Thompson, 394 U.S. 618, 634, 89 S.Ct. 1322,
1331, 22 L.Ed.2d 600, 615 (1969). When a statute infringes
upon an economic interest, the federal constitution demands
only that the state show that the statutory classification is
rational. See Minnesota v. Clover Leaf Creamery Co., 449
U.S. 456, 461-63, 101 S.Ct. 715, 722-23, 66 L.Ed.2d 659,
667-68 (1981).



We have written that



[i]n reviewing equal protection claims under the Alaska
constitution this court uses a “ ‘uniform-balancing’ test
which place[s] a greater or lesser burden on the state to
justify a classification depending on the importance of the
individual right involved.” Alaska Pacific Assur. Co. v.
Brown, 687 P.2d 264, 269 (Alaska 1984). (citing State
v. Erickson, 574 P.2d 1 (Alaska 1978)). See also Wise,
Northern Lights-Equal Protection Analysis in Alaska, 3
Alaska L.Rev. 1, 29-35 (1986). The minimum burden
the state must meet is the rational basis test described in
Isakson v. Rickey, 550 P.2d 359 (Alaska 1976). Brown, 687
P.2d at 269. This rational basis test questions whether the
classification is “reasonable, not arbitrary” and rests “upon
some ground of difference having a fair and substantial
relation to the object of the legislation.” Isakson, 550 P.2d
at 362. Under this test, we will not “hypothesize facts
which will sustain otherwise questionable legislation.”
Id. Thus, the minimum burden that the state must meet
when defending legislation challenged on equal protection
grounds under the Alaska constitution is greater than
that required under the United States Constitution. The
burden on the state increases in proportion to the primacy
of the interest involved. Eventually this burden reaches
the functional equivalent of the federal compelling state
interest test in those cases where fundamental rights and
suspect categories are at issue. Brown, 687 P.2d at 269.



Herrick's Aero-Auto-Aqua Repair Serv. v. State, Dep't of
Transp. & Pub. Facilities, 754 P.2d 1111, 1114 (Alaska 1988)
(footnotes omitted).



*1378  Under the Alaska state constitutional analysis, there
are three steps involved in our review:



First, it must be determined ... what weight should
be afforded the constitutional interest impaired by the
challenged enactment.....



Second, an examination must be undertaken of the
purposes served by a challenged statute.....



Third, an evaluation of the state's interest in the particular
means employed to further its goals must be undertaken.



Alaska Pacific Assur. Co. v. Brown, 687 P.2d 264, 269
(Alaska 1984).



[3]  In the case at bar, the most difficult step in the analysis
is determining the primacy of the interest involved. It is clear
that under both federal and Alaska law, an unlitigated claim
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is considered a property interest. See Logan v. Zimmerman
Brush Co., 455 U.S. 422, 102 S.Ct. 1148, 71 L.Ed.2d 265
(1982); Bush v. Reid, 516 P.2d 1215 (Alaska 1973). As a
result the claim cannot be taken away from the plaintiff by
government action without due process of law. Logan, 455
U.S. at 429, 102 S.Ct. at 1154, 71 L.Ed.2d at 274; Bush, 516
P.2d at 1218-19.



In addition, the Supreme Court has held that certain plaintiffs
have a fundamental right to have their claims litigated. In
Boddie v. Connecticut, 401 U.S. 371, 91 S.Ct. 780, 28 L.Ed.2d
113 (1971), the Court held that a state must provide access
to the courts for indigents seeking divorces who were unable
to pay court filing fees. The Court reached its conclusion
because of the state's monopoly over the legal status of
marriage and divorce. Id. at 375-76, 91 S.Ct. at 784-85, 28
L.Ed.2d at 117-18. In another context, the Court has written
that “[t]he right of access to the courts ... is founded in
the Due Process Clause and assures that no person will be
denied the opportunity to present to the judiciary allegations
concerning violations of fundamental constitutional rights.”
Wolff v. McDonnell, 418 U.S. 539, 579, 94 S.Ct. 2963,
2986, 41 L.Ed.2d 935, 964 (1974) (decision in the context of
prisoners' rights).



Boddie is, however, a narrow holding. See Boddie, 401 U.S.
at 375-76, 382, 91 S.Ct. at 784-85, 788, 28 L.Ed.2d at 117-18,
122. It is narrow because the Court recognizes very few
types of cases where the state maintains a monopoly over
the legal relationships between parties, or where those legal
relationships are of significant constitutional interest. Thus, in
United States v. Kras, 409 U.S. 434, 93 S.Ct. 631, 34 L.Ed.2d
626 (1973), the Supreme Court, in a 5 to 4 decision, held
that due process did not require the bankruptcy court to waive
$50 in fees for an indigent seeking bankruptcy protection.
The Court in Kras reasoned that a debtor has a number of
means, outside the court system, by which he can obtain
redress from creditors. In addition, Kras' debt relationships
“[did] not rise to the same constitutional level” as Boddie's
marital relationship. Kras, 409 U.S. at 445, 93 S.Ct. at 638,
34 L.Ed.2d at 635. Thus, denying an indigent debtor access
to the court system did not deny him “a fundamental interest
that [would be] gained or lost depending on the availability of
a discharge in bankruptcy.” Kras, 409 U.S. at 445, 93 S.Ct.
at 638, 34 L.Ed.2d at 636.



The dissenters in Kras correctly observed, we believe, that
irrespective of the plaintiff's private means of restructuring
his debt,



it is the government nevertheless that continues to enforce
that obligation, and under our “legal system” that debt is
effective only because the judicial machinery is there to
collect it. The bankrupt is bankrupt precisely for the reason
that the State stands ready to exact all of his debts through
garnishment, attachment, and the panoply of other creditor
remedies. The appellee can be pursued and harassed by his
creditors since they hold his legally enforceable debts.



And in the unique situation of the indigent bankrupt, the
government provides the only effective means of his ever
being free of these government-imposed obligations. As
in Boddie, there are no *1379  “recognized, effective
alternatives,” [401 U.S.] at 376, 91 S.Ct. at 785, 28 L.Ed.2d
113.



Kras, 409 U.S. at 455, 93 S.Ct. at 643, 34 L.Ed.2d at 642
(Stewart, J., dissenting).



We have construed the right to court access under the Alaska
Constitution to be an important right. In Bush we recognized
that a “legal right” exists only so long as one may obtain
redress through the court system. We wrote:



The judicial process exists to reduce
inchoate claims to money judgment
where private settlement is unavailing
(or to extinguish them as non-
meritorious). Judgments may be
executed or assigned for substantially
their face value, presuming solvency
of the debtor. Unlitigated claims for
personal injury have slight market
value. Deprivation of access to the
courts thus denies both the ability to
reduce the claim to a money judgment
and the ability to collect the claim or
otherwise convert it into property of
an appreciable value and liquid nature
during the parole status. Because the
only reasonable use of the “property”
represented by an unlitigated claim
is reduction to judgment followed by
collection or assignment, deprivation
of that use deprives the claimant of the
whole value of his property so long as
he remains non sui juris.



516 P.2d at 219.
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[4]  [5]  Thus, we conclude that even though access to a



court may not be a fundamental right, 3  on Alaska's sliding
equal protection scale the right is an important one. Statutory
infringement upon that right is deserving of close scrutiny.
The purposes served by the statute and the legislature's chosen
means for effectuating those purposes must be examined.



3 We disagree with Patrick's contention that the statute



violates his fundamental right to travel by imposing a



durational residency requirement. Patrick states that if he



“wished to avoid the cost and fee bond requirement, he



would have to reside in Alaska throughout the pendency



of the litigation.” Such a conditional residency would



not make Patrick a resident of Alaska. Residency is



a question of intent. See Perito v. Perito, 756 P.2d



895 (Alaska 1988). The statute talks of nonresidents,



not nondomiciliaries, and establishes no durational



requirements. AS 09.60.060.



[6]  Lynden argues that the purpose of the statute is to
provide security for costs and attorney fees that may be
awarded against a plaintiff, from whom it may be difficult
to collect because of the plaintiff's nonresidence. While



this purpose may be legitimate, 4  we do not believe the
legislature's chosen means to effectuate this purpose are
sufficiently well-tailored to its ends where the important
constitutional right of access to the courts is infringed. The
statute is both overinclusive and underinclusive. First, it
is overinclusive because it requires that a bond be posted
by all nonresident plaintiffs. Yet it cannot be assumed that
all nonresident plaintiffs will be uncooperative in paying
cost and attorney fee awards entered against them. Nor can
it be assumed that all nonresident plaintiffs will not have
assets easily attachable in satisfaction of a cost and attorney
fee award. Second, the statute is underinclusive because
it assumes that only nonresident plaintiffs will be difficult
debtors. The statute ignores the fact that resident plaintiffs
also may be uncooperative in paying cost and attorney fee
awards and that defendants may have a more difficult time
collecting from illiquid resident plaintiffs than from liquid
foreign plaintiffs. See Isakson v. Rickey, 550 P.2d 359,
365 (Alaska 1976) (statute violated equal protection where
classification both overinclusive and underinclusive).



4 See, e.g., Cohen v. Beneficial Indus. Loan Corp., 337



U.S. 541, 551-52, 69 S.Ct. 1221, 1228, 93 L.Ed. 1528,



1539 (1949) (cost bond requirement in stockholder



derivative action did not violate due process). We



observe, however, that in the past the state has declined



to intervene in litigation over the constitutionality of AS



09.60.060. The state has consistently said that it “does



not assert any independent interest in the continuing



validity of the statute....” Letter from Grace Berg



Schaible, Attorney General, to David Lampen, Clerk of



the Supreme Court (April 30, 1987) (regarding Rice v.



The Upjohn Co., Supreme Court No. S-2055). Accord



Statement of the State of Alaska (February 19, 1986)



(regarding Crittenden v. E.I. Du Pont De Nemours &



Co., Supreme Court No. S-1369). The state also declined



to intervene in the instant case. Letter from Grace Berg



Schaible, Attorney General, to David Lampen, Clerk of



Appellate Courts (Aug. 14, 1987).



*1380  We recognize that statutes requiring security bonds
of nonresidents currently exist in a number of states.
See, e.g., Cal.Civ.Proc.Code § 1030 (West Supp.1987);
N.Y.Civ.Prac. L. & R. § 8501 (McKinney 1981); Or.Rev.Stat.
§ 20.160-.170 (1987); Wash.Rev.Code Ann. § 4.84.210 (1962
and Supp.1987). Generally, however, these states do not have
a rule comparative to Civil Rule 82, which allows partial
compensation for attorney fees as a matter of course. Costs



and attorney fees are not inconsequential. 5



5 Patrick convincingly demonstrates that Civil Rule 82



attorney fee awards often amount to considerable sums,



citing thirteen recent cases in which this court affirmed



attorney fee awards ranging from $4,000 to over



$348,000. See Steenmeyer Corp. v. Mortenson-Neal, 731



P.2d 1221, 1226 (Alaska 1987) ($17,500 award upheld);



Crook v. Mortenson-Neal, 727 P.2d 297, 306 (Alaska



1986) ($15,337.60 award upheld); Tolstrup v. Miller,



726 P.2d 1304, 1307-08 (Alaska 1986) ($5,000 award



without trial upheld); Dahle v. Atlantic Richfield Co.,



725 P.2d 1069, 1074-75 (Alaska 1986) ($55,000 award



upheld); Hutchins v. Schwartz, 724 P.2d 1194, 1203



(Alaska 1986) ($17,000 award upheld); Wickwire v.



Arctic Circle Air Services, 722 P.2d 930, 935 (Alaska



1986) ($12,000 award upheld); Horton v. Hansen, 722



P.2d 211, 217-18 (Alaska 1986) ($21,932.11 award



upheld); Alaskan Village, Inc. v. Smalley, 720 P.2d



945, 950-51 (Alaska 1986) ($79,781.88 award upheld);



Fairbanks North Star Borough v. Tundra Tours, Inc.,



719 P.2d 1020, 1037-38 (Alaska 1986) ($172,414.89



award upheld); Alaska State Fed'n of Labor v. State,



Dep't of Labor, 713 P.2d 1208, 1211-12 (Alaska 1986)



($8,700 and $5,550 awards to separate defendants



upheld); Smith v. State, 706 P.2d 1160, 1164 (Alaska



1985) ($65,000 award upheld); Ehredt v. DeHavilland



Aircraft Co. of Canada, 705 P.2d 913, 918 n. 10 (Alaska



1985) ($4,000 award upheld); Dura Corp. v. Harned, 703



P.2d 396, 412 (Alaska 1985) ($348,264 award upheld).





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988071804&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988071804&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000003&cite=AKSTS09.60.060&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976114298&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_365&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_365


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976114298&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_365&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_365


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949116439&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1228&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1228


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949116439&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1228&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1228


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949116439&pubNum=708&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1228&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1228


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000003&cite=AKSTS09.60.060&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000003&cite=AKSTS09.60.060&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1030&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS8501&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS20.160&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS20.160&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS20.170&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST4.84.210&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006347&cite=AKRRCPR82&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006347&cite=AKRRCPR82&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987016969&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1226&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1226


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987016969&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1226&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1226


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986153643&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_306&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_306


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986153643&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_306&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_306


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986153644&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1307&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1307


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986153644&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1307&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1307


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986149259&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1074&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1074


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986149259&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1074&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1074


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986146580&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1203&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1203


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986146580&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1203&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1203


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986138435&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_935&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_935


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986138435&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_935&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_935


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986138435&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_935&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_935


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133366&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_217&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_217


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133366&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_217&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_217


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132302&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_950&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_950


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132302&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_950&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_950


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986125457&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1037&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1037


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986125457&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1037&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1037


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986106980&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1211&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1211


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986106980&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1211&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1211


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985149336&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1164


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985149336&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1164


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985145032&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_918&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_918


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985145032&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_918&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_918


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985145032&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_918&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_918


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985138079&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_412&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_412


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985138079&pubNum=661&originatingDoc=I9dfa8d20f39511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_412&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_412








Patrick v. Lynden Transport, Inc., 765 P.2d 1375 (1988)



57 USLW 2380



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5



Cases cited by our dissenting colleague do not involve



cost bonds in amounts remotely close to the amounts



that potentially can be required in Alaska when



attorney fees are taken into account. See, e.g., Hawes



v. Club Ecuestre El Comandante, 535 F.2d 140 (1st



Cir.1976) (cost bonds ranging from $500 to $2,500



per plaintiff upheld); Citibank (South Dakota), N.A.



v. Gonzalez, 114 Misc.2d 1007, 452 N.Y.S.2d 1012



(N.Y.Civ.Ct.1982) ($150 cost bond); Wright v. Sears,



Roebuck & Co., 116 Ariz. 391, 569 P.2d 821 (1977)



($250 cost bond); State v. Superior Court, 195 Wash.



426, 81 P.2d 286 (1938) ($2,000 cost bond for 53



plaintiffs, statutory maximum of $200 per plaintiff).



In Re Merrill Lynch Relocation Management, Inc.,



812 F.2d 1116 (9th Cir.1987), did not involve a pre-



litigation bond at all.



We conclude that a statute which restricts access to Alaska
courts by means of a bond requirement for only nonresident
plaintiffs is not sufficiently related to the purpose of providing
security for cost and attorney fee awards to defendants
to withstand a challenge under the Alaska Constitution's



guarantee of equal protection under the law. 6



6 As a result of our disposition we need not discuss the



parties' arguments regarding whether the statute violates



federal equal protection, state or federal due process, the



federal constitution's Privileges and Immunities Clause,



or this court's rule-making authority arising from the



Alaska Constitution.



III. CONCLUSION



For the reasons set forth above, the order of the trial court is
REVERSED.



MATTHEWS, C.J., dissents.



MATTHEWS, Chief Justice, dissenting.
The majority holds that AS 09.60.060 violates equal
protection of the law under the Alaska Constitution because it
unreasonably restricts non-resident access to Alaska Courts.
Because I believe that the statute as applied in the instant case
is not unconstitutional, I respectfully dissent.



Although access to courts is not a fundamental right, it
nevertheless is an important one. In Bush v. Reid, 516
P.2d 1215 (Alaska 1973), this court held that a statute
which denied parolees access to the courts violated the due



process and equal protection clauses of both the United States
Constitution and the Alaska Constitution. Id. at 1220. The
court explained that “[b]ecause the only reasonable use of the
‘property’ represented by an unlitigated claim is reduction to
judgment followed by collection or assignment, deprivation
of that use deprives the claimant of the whole value of his
property so long as he remains non sui juris.” Id. at 1219.
However, this is not a case in which a claimant's access to
courts has been denied.



*1381  The cost bond statute does not deny an out-of-state
plaintiff access to Alaska's courts. Rather, it requires the
plaintiff to post security to cover costs and fees which the
court may, in its discretion, award against him in the event
that he loses the case. Upon posting the cost bond, the plaintiff
has full access to the courts.



In the instant case Patrick never alleged inability to obtain
a bond. As the representative of a class of plaintiffs, he is
required by Civil Rule 23 to possess financial capacity to
handle this sort of cost. See In re Consumer Power Company
Litigation, 105 F.R.D. 583, 607 (E.D.Mich.1985); Fulk v.
Bagley, 88 F.R.D. 153, 168 (M.D.N.C.1980). Thus, this case
does not present a situation where a plaintiff is denied access



to the courts by operation of the cost bond statute. 1  The
appropriate question posed by this case is therefore whether
imposing a bond requirement on non-residents who are able
to afford a bond violates the non-residents' right to equal
protection.



1 The statute would probably be unconstitutional as



applied to a litigant who could not obtain a bond. In that



case, the statute's bond requirement would operate as a



bar to adjudication of rights similar to that in Bush v.



Reid, 516 P.2d 1215 (Alaska 1973).



Where the cost-bond statute does not seriously impede access
to the courts, it does not merit close scrutiny. Herrick's Aero-
Auto-Aqua Repair Serv. v. State, Dep't of Transp. & Pub.
Facilities, 754 P.2d 1111, 1114 (Alaska 1988). As such,
this court should look to whether the statutory distinction is
“reasonable, not arbitrary” and rests “upon some ground of
difference having a fair and substantial relation to the object
of the legislation.” Id. (quoting Isakson v. Rickey, 550 P.2d
359 (Alaska 1976)). The statute easily satisfies this test.



The cost bond statute reflects a reasonable assumption that
it will be more difficult to enforce an award against a non-
resident than against a resident. Residents are more likely
than non-residents, for instance, to own assets subject to
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execution within the state. Enforcing an Alaska judgment in
another state is certainly more expensive than enforcing it
here. Local counsel must be employed, and a separate action
filed. Several courts have held that this is a legitimate basis
for a non-resident cost bond statute. See, e.g., In re Merrill
Lynch Relocation Management, Inc., 812 F.2d 1116, 1122
(9th Cir.1987); Hawes v. Club Ecuestre El Comandante, 535
F.2d 140, 145 (1st Cir.1976); Russell v. Cunningham, 233
F.2d 806 (9th Cir.1956). The rationale for these cases applies
with even greater force in Alaska, because of Alaska's remote
position relative to other states.



The statute is also an acceptable means to accomplish the
legislature's goal of ensuring collectability of fees and cost
awards against non-resident plaintiffs. While the statute may
be somewhat overinclusive and underinclusive, it is not
fatally so. The fact that the statute applies to all non-resident
plaintiffs, and not only to “uncooperative” ones, is not of
significance in the absence of some indication that there
exists a reliable means of distinguishing cooperative from
uncooperative plaintiffs at the outset of litigation. Moreover,
as one court has stated, “the Equal Protection Clause does
not require that a State must choose between attacking every
aspect of a problem or not attacking a problem at all.”
Dandridge v. Williams, 397 U.S. 471, 486, 90 S.Ct. 1153,
1162, 25 L.Ed.2d 491 (1970). A state may use somewhat
overinclusive classifications as a legitimate prophylactic
device to assure that the statute's ends will be achieved. See
also L. Tribe, American Constitutional Law, § 16-4, at 999
(1978).



The statute's failure to require a cost bond from
“uncooperative” residents does not render it fatally
underinclusive. Again, the obvious problem of distinguishing
cooperative from uncooperative plaintiff-debtors at the
beginning of a lawsuit lends an air of unreality to this point.
Further, “[u]nderinclusive classifications violate the equal
protection clause if the classification is ‘clearly wrong, [and]
a display of arbitrary power, [rather than] an exercise of
judgment.’ ” Gilman v. Martin, 662 P.2d 120, 126 (Alaska
1983) (quoting *1382  Mathews v. De Castro, 429 U.S. 181,



185, 97 S.Ct. 431, 434, 50 L.Ed.2d 389 (1976)). See also
L. Tribe, American Constitutional Law, § 16-4, at 997. The
cost bond statute represents an exercise of judgment by the
legislature that non-residents, as a class, present a greater
likelihood of collection difficulties than do residents. This
judgment is neither clearly wrong nor arbitrary. Indeed, a
number of legislatures have enacted similar provisions which



have been judicially approved. 2



2 See In re Merrill Lynch Relocation Management, Inc.,



812 F.2d 1116, 1123 (9th Cir.1987) (Oregon statute



which imposed liability for costs on attorney for non-



resident plaintiff-such liability was subject to discharge



by filing a cost bond-found not a violation of equal



protection since the legislature could rationally conclude



that “[c]osts were more difficult to recover from



nonresidents than residents....” ); Hawes v. Club Ecuestre



El Comandante, 535 F.2d 140 (1st Cir.1976) (upholding



cost bond rule and listing 22 district courts which have



promulgated cost bond rules specifically applicable to



non-resident plaintiffs); Citibank (South Dakota), N.A.



v. Gonzalez, 452 Misc.2d 1007, 114 N.Y.S.2d 1012



(N.Y.Civ.Ct.1982); Borders Electronic Co. v. Quirk,



97 Nev. 205, 626 P.2d 266 (1981); Wright v. Sears,



Roebuck & Co., 569 P.2d 821 (Ariz.1977); Gram v.



Village of Shoreview, 259 Minn. 145, 106 N.W.2d 553



(1960); State v. District Court, 111 Mont. 178, 107



P.2d 880 (1940); Outlaw v. Pearce, 176 Va. 458, 11



S.E.2d 600 (1940); State v. Superior Court, 81 P.2d 286



(Wash.1938).



In summary, this case does not present a situation where
a statute infringes upon an important right. The statute as
applied here to a non-resident who has the financial ability
to post a cost bond does not seriously impede access to the
courts. The statute is sufficiently well tailored to its purpose of
assuring that successful litigants will be able to collect awards
of costs and fees to pass constitutional muster.



All Citations



765 P.2d 1375, 57 USLW 2380



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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TALLAHASSEE MEMORIAL REGIONAL



MEDICAL CENTER, INC., Appellant,
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Dec. 3, 1992.



Physicians brought two separate actions against medical
review boards. The First District Court of Appeal held
that statutes that require physicians to post bonds are
unconstitutional, 567 So.2d 52, 567 So.2d 486, and medical
review boards appealed. The two actions were consolidated.
The Supreme Court, Harding, J., held that the statutes are
unconstitutional.



Affirmed.



Barkett, C.J., concurred with opinion.



Grimes, J., concurred in result with opinion.



Overton, J., dissented with opinion.



McDonald, J., dissented with opinion in which Overton, J.,
concurred.
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Opinion



HARDING, Justice.



We have for appellate review Psychiatric Associates v. Siegel,
567 So.2d 52 (Fla. 1st DCA 1990), and Sittig v. Tallahassee
Memorial Regional Medical Center, Inc., 567 So.2d 486 (Fla.
1st DCA 1990), in which the First District Court of Appeal



invalidated sections 395.011(10)(b) 1 , *421  395.0115(5)



(b) 2 , Florida Statutes (1987), and 766.101(6)(b) 3  , Florida
Statutes (Supp.1988). We have jurisdiction pursuant to
article V, section 3(b)(1), of the Florida Constitution, and
consolidate the two cases for purposes of this opinion.



1 Section 395.011(10)(b), Florida Statutes (1987), reads as



follows:



As a condition of any applicant bringing any



action against any person or entity that initiated,



participated in, was a witness in, or conducted any



review as authorized by this section and before any



responsive pleading is due, the applicant shall post



a bond or other security, as set by the court having



jurisdiction of the action, in an amount sufficient to



pay the costs and attorney's fees.



2 The legislature amended sections 395.0115(5)(a) and (b)



to include protection for physicians, and renumbered the



amended sections to 395.0115(8)(a) and (b). Ch. 88–1, §



3, Laws of Fla. Section 395.0115(5)(b), Florida Statutes



(1987), reads as follows:



As a condition of any staff member bringing any



action against any person or entity that initiated,



participated in, was a witness in, or conducted any



review as authorized by this section and before



any responsive pleading is due, the staff member
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shall post a bond or other security, as set by the



court having jurisdiction of the action, in an amount



sufficient to pay the costs and attorney's fees.



3 Section 766.101(6)(b), Florida Statutes (Supp.1988),



reads as follows:



As a condition of any health care provider



bringing any action against any person that initiated,



participated in, was a witness in, or conducted any



review as authorized by this section and before any



responsive pleading is due, the health care provider



shall post a bond or other security, as set by the



court having jurisdiction of the action, in an amount



sufficient to pay the costs and attorney's fees.



The issue before the Court is whether sections 395.011(10)
(b), 395.0115(5)(b), and 766.101(6)(b), which require a
plaintiff bringing an action against someone who participated
in a medical review board process to post a bond sufficient
to cover the defendant's costs and attorney's fees, before
the action can be prosecuted, violate the plaintiff's right of



access to the courts. 4  We hold that sections 395.011(10)
(b), 395.0115(5)(b) and 766.101(6)(b) are unconstitutional
because the bond requirement: 1) infringes on the plaintiff's
fundamental right of access to the courts without providing
an alternative remedy, commensurate benefit or a showing
that no alternative method exists for meeting the medical
malpractice crisis; and 2) infringes on the plaintiff's due
process rights by not being reasonably related to the
legislative goal of preventing frivolous lawsuits filed for
intimidation or leverage as well as being arbitrary and
capricious in application.



4 Art. I, § 21, Fla. Const.



Psychiatric Associates is a professional service corporation
that is operated by three psychiatrists, Doctors Gill,
Neumeyer, and Valentine, who practice at Health Care
Services of America Gulf Coast Hospital (Gulf Coast
Hospital), a private psychiatric hospital in Okaloosa County.
Gill, Neumeyer and Valentine are also members of Gulf
Coast Hospital's executive committee, which is in charge of
conducting peer review, quality assurance, and regulation of
the hospital's medical staff privileges.



In early 1986, Dr. Siegel (Siegel), a psychiatrist, entered
into a written employment contract with Gulf Coast Hospital
to practice psychiatry at the hospital. By June 1986, Gulf
Coast Hospital's corporate owner received reports from
staff members, including Valentine, indicating that Siegel
may have become an impaired physician. Consequently,



Gulf Coast Hospital's corporate medical director instructed
Valentine, who was serving as acting chairman of the
executive committee and president of the medical staff in
Neumeyer's absence, to summarily place Siegel on temporary
suspension. Gulf Coast Hospital subsequently required Siegel
to undergo evaluation at an impaired physician's clinic. Siegel
underwent the evaluation, and the clinic certified that he was
not an impaired physician. Upon receiving the clinic's report,
Gulf Coast Hospital reinstated Siegel's staff privileges on the
conditions that he consult weekly with the hospital's medical
director about patient care and submit monthly reports of
these consultations to the corporate medical director.



Shortly after his reinstatement, Siegel left his employment
at the hospital. On March 4, 1988, he sued Psychiatric
Associates alleging that they wrongfully interfered with
his contract of employment with *422  the hospital, and
that Psychiatric Associates intentionally inflicted emotional
distress upon him. Following a year of pretrial discovery,
Psychiatric Associates moved for a summary judgment
claiming that Siegel's claim against them arose out of their
executive committee responsibilities for quality assurance,
peer review and regulation of physician staff privileges.
Thus, Psychiatric Associates argued that sections 395.011,
395.0115, and 766.101 provided them statutory immunity.
The trial court denied the summary judgment motion.
Psychiatric Associates then filed a motion to require Siegel
to post a bond for attorney's fees and costs as required by
sections 395.011(10)(b) and 766.101(6)(b). The trial court
denied the motion as to attorney's fees on the basis that
the bond requirement violated Siegel's right of access to
courts under article I, section 21, of the Florida Constitution.
The trial court, however, granted Psychiatric Associates'
motion requiring Siegel to post a bond in order to cover the
defendant's costs. Psychiatric Associates appealed the trial
court's holding that the bond requirement violated Siegel's
right of access. The district court affirmed the trial court's
holding and adopted Judge Anstead's dissent in Guerrero v.
Humana, Inc., 548 So.2d 1187 (Fla. 4th DCA 1989).



In Sittig v. Tallahassee Memorial Regional Medical Center,
the district court held that section 395.0115(5)(b), as
applied to the facts, violated Dr. Armanda Sittig's (Sittig)
right of access to courts. The record shows that in
June 1982, Tallahassee Memorial Regional Medical Center
(Tallahassee Memorial) hired Sittig to practice obstetrics and
gynecology. According to Tallahassee Memorial's bylaws,
the hospital's executive committee periodically reviewed
Sittig's performance and made recommendations concerning
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the renewal of her staff privileges. During the summer
of 1987, upon recommendation of Tallahassee Memorial's
executive committee, the hospital revoked Sittig's obstetrical
staff privileges, but left intact her gynecological staff
privileges. Sittig filed an initial complaint in July 1987, which
the trial court dismissed without prejudice on September
14, 1987. Sittig filed an amended complaint on October 23,
1987, which contained five counts: malicious and willful
breach of contract; a violation of the statutory mandates
regarding staff privileges found in section 395.0115; tortious
interference with Sittig's business relationship with private
birth establishments; and two counts of maliciously harming
Sittig's reputation in the community and her ability to practice
medicine.



Pursuant to section 395.0115(5)(b), Tallahassee Memorial
filed a motion requesting that Sittig post a bond or other
security in an amount sufficient to pay the hospital's costs and
attorney's fees in the eventuality that Tallahassee Memorial
prevailed in the action. The trial court held a hearing on the
constitutionality of the bond requirement and determined that
section 395.0115(5)(b) did not violate Sittig's right of access
to the courts. Following its determination, the trial court
conducted an evidentiary hearing to determine the amount of
bond. During the evidentiary hearing, the trial court examined
Sittig's affidavit claiming an inability to post the bond, her
1986 and 1987 tax returns, testimony about her financial
situation, and a lawyer's affidavit regarding the defendant's
potential costs and attorney's fees in defending this case.
On October 21, 1988, the trial court issued an order staying
Sittig's action until she posted a $30,000 bond.



The record shows that no activity took place in the case for
over a year. On October 27, 1989, Tallahassee Memorial filed
a motion to dismiss for failure to prosecute. In response to the
motion to dismiss, Sittig filed a pleading which alleged that
her continued inability to post the bond provided good cause
for lack of prosecution. On December 4, 1989, the trial court
rejected Sittig's pleading and ordered the case dismissed.



Sittig appealed the trial court's dismissal to the district court.
The district court did not address the issue of the trial court's
dismissal, but rather reversed on the grounds that section
395.0115(5)(b) as applied in the case violated Sittig's right of
access to the courts.



*423  Sections 395.011(10)(b), 395.0115(5)(b), and
766.101(6)(b) share common language which requires a
plaintiff to post “a bond or other security ... in an



amount sufficient to pay the costs and attorney's fees”
before any responsive pleading is due. § 395.011(10)(b),
Fla.Stat. (1987). This bond requirement creates a financial
precondition before a claimant may bring an action against
a person who participated in a medical review board
proceeding. The legislature enacted the bond requirement
pursuant to recommendations made by the Governor's Task
Force on Medical Malpractice (Task Force), which was
formed to study the growing medical malpractice crisis in



the state. 5  In 1985, the Task Force issued a report titled
Toward Prevention and Early Resolution which found the
existence of a medical malpractice crisis, and made a number
of findings concerning the causes of the malpractice crisis and
some possible problem-solving recommendations.



5 Fla.Exec.Order No. 84–202 (Apr. 1984).



The Task Force suggested that hospitals appoint medical
staffs to review the performance and competence of staff
physicians. In order to encourage candid review and protect
physicians participating in the peer review process, the Task
Force recommended that:



A person who files a civil action seeking damages against
a peer review participant shall be required to post a bond
sufficient to pay cost and attorneys' fees in the event that
the plaintiff is unsuccessful.



... The requirement to post a bond is designed to act as a
deterrent to filing a civil action only as a means to leverage
or intimidate peer review participants.



“Toward Prevention and Early Resolution” 75 (Governor's
Task Force on Medical Malpractice ed., 1985) (on file in the
Florida Legislative Library, The Capitol).



The appellants, Psychiatric Associates and Tallahassee
Memorial, argue that the district court of appeal erred in
holding that the bond requirement violated the appellees' right
of access to the courts. The appellants argue that the bond
requirement is part of the legislature's comprehensive plan
to end Florida's medical malpractice crisis. They contend
that the legislature carefully created a reasonable financial
barrier for a plaintiff to meet before bringing a law suit
against a person who participated in a medical review board.
Consequently, the appellants argue that the bond requirement
does not abolish a plaintiff's cause of action. The appellants
conclude that because the bond requirement reasonably
furthers the legislative purpose of encouraging peer review
on medical boards without abolishing the plaintiff's cause of





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS395.0115&originatingDoc=I632374590c8211d9bc18e8274af85244&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS395.0115&originatingDoc=I632374590c8211d9bc18e8274af85244&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS395.0115&originatingDoc=I632374590c8211d9bc18e8274af85244&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS395.0115&originatingDoc=I632374590c8211d9bc18e8274af85244&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS395.0115&originatingDoc=I632374590c8211d9bc18e8274af85244&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS395.011&originatingDoc=I632374590c8211d9bc18e8274af85244&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS395.0115&originatingDoc=I632374590c8211d9bc18e8274af85244&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS766.101&originatingDoc=I632374590c8211d9bc18e8274af85244&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_1e9a0000fd6a3


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS395.011&originatingDoc=I632374590c8211d9bc18e8274af85244&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS395.011&originatingDoc=I632374590c8211d9bc18e8274af85244&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&cite=EXECORDERNO84-202&originatingDoc=I632374590c8211d9bc18e8274af85244&refType=DE&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)








Psychiatric Associates v. Siegel, 610 So.2d 419 (1992)



17 Fla. L. Weekly S726



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4



action, the bond requirement is constitutional. The appellants
also argue that even if this Court finds that the bond
requirement abolishes the appellees' right of access to the
courts, the bond requirement satisfies the two-prong test set
out by Kluger v. White, 281 So.2d 1 (Fla.1973), because the
bond is pursuant to the “overpowering public necessity” of
ending the medical malpractice crisis and that “no alternative
method of meeting such public necessity can be shown.” Id.
at 4.



The appellees, Siegel and Sittig, argue that the bond
requirement is unconstitutional because it has the practical
effect of abolishing their right of access to the courts,
based upon their inability to post the bond and the lack of
any provision to retain their common-law cause of action.
They conclude that the statutes fail both prongs of Kluger
because the bond requirement is not part of an “overpowering
public necessity” and the legislature failed to show that
“no alternative method” exists for reaching its goal. The
appellees argue that even if this Court found that the bond
requirement does not abolish a cause of action, the statutes are
unconstitutional because the bond is not rationally related to
the goal of the legislature. Finally, the appellees argue that the
bond requirement violates due process because it is arbitrary
and capricious in its application.



[1]  We find that the bond requirement does not totally
abrogate a plaintiff's right of access to the courts; however,
the statutes *424  do create an impermissible restriction on
access to the courts. The constitutional right of access to the
courts sharply restricts the imposition of financial barriers
to asserting claims or defenses in court. G.B.B. Investments,
Inc. v. Hinterkopf, 343 So.2d 899, 901 (Fla. 3d DCA 1977).
Although courts have upheld reasonable measures, such as
filing fees, financial preconditions that constitute a substantial
burden on a litigant's right to have his or her case heard are
disfavored. Id.



[2]  [3]  [4]  Article I, section 21 of the Florida Constitution
expressly provides that “[t]he courts shall be open to every
person for redress of any injury, and justice shall be
administered without sale, denial, or delay.” The right to go
to court to resolve our disputes is one of our fundamental
rights. With the exception of the state constitution in 1868,
Florida has incorporated an express provision guaranteeing
a person's right of access to the courts in each of its



constitutions. 6  The history of the provision shows the courts'
intention to construe the right liberally in order to guarantee
broad accessibility to the courts for resolving disputes. As



Judge Anstead noted in Guerrero, article I, section 21 and
its predecessor, Section 4, Declaration of Rights of the
Florida Constitution (1885), have been applied to “dissolution
cases, interpretation of death penalty statutes, automobile
negligence cases, foreclosure proceedings, probate matters,
worker's compensation proceedings, and many other kinds
of disputes.” Guerrero, 548 So.2d at 1188 (Anstead, J.,
dissenting) (footnotes omitted). While article I, section 21
may not give a litigant a particular remedy, the right of access
does guarantee the litigant a forum in which to be heard.
Although courts generally oppose any burden being placed
on the right of a person to seek redress of injuries from
the courts, the legislature may abrogate or restrict a person's
access to the courts if it provides: 1) a reasonable alternative
remedy or commensurate benefit, or 2) a showing of an
overpowering public necessity for the abolishment of the
right, and finds that there is no alternative method of meeting
such public necessity. Kluger, 281 So.2d at 4; see also Smith
v. Department of Ins., 507 So.2d 1080, 1088 (Fla.1987).



6 David C. Hawkins, Florida Constitutional Law: A Ten–



Year Retrospective on the State Bill of Rights, 14 Nova



L.Rev. 693, 807 (1990).



In Lasky v. State Farm Insurance Co., 296 So.2d 9 (Fla.1974),
we upheld a statutory provision which denied recovery for
pain and suffering and similar intangible items of damages
unless the plaintiff was able to meet a $1,000 medical
expense threshold. In upholding the statute, we found that
the legislature had provided plaintiffs an alternative remedy
or commensurate benefit. As this Court explained in Smith,
the statute at issue in Lasky “provided a reasonable trade
off of the right to sue for the right to recover uncontested
benefits under the statutory no-fault insurance scheme and
the right not to be sued.” Smith, 507 So.2d at 1088. Unlike
Lasky, we find that the bond requirement statutes at issue
here do not provide a plaintiff with an alternative remedy or
a commensurate benefit. Under the statutes, a plaintiff is only
heard after posting a bond, and the plaintiff receives no benefit
from posting the bond. In fact, the statutes lack reciprocity
because they do not require defendants to pay a plaintiff's
costs and attorney's fees if the claim proves meritorious. Thus,
for the bond requirements to be constitutional under the right
of access to the courts the statutes must pass the two-prong
test set out in Kluger.



The record shows that the legislature enacted the bond
requirement statutes pursuant to an overpowering public
purpose. The Task Force's report and the legislature's



preamble 7  to enacting the bond requirements clearly outline
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the existence of a medical malpractice crisis in the state.
The legislature acted within its police powers to protect the
health and welfare of its citizens by enactment of the statutes.
Thus, we find that the bond requirement statute passes the
first prong of Kluger. However, the bond requirement statutes
do not satisfy Kluger 's second prong because *425  the
record in the case does not show that the bond requirement
is the only method of meeting the medical malpractice crisis
and encouraging peer review. Consequently, we hold that the
statutes are an unconstitutional restriction on a plaintiff's right
of access to the courts.



7 Ch. 85–175, § 3, Laws of Fla.



The bond requirement also raises due process issues. In Lasky,
we stated that “[t]he test to be used in determining whether
an act is violative of the due process clause is whether the
statute bears a reasonable relation to a permissible legislative
objective and is not discriminatory, arbitrary, or oppressive.”
Lasky, 296 So.2d at 15.



[5]  Applying Lasky to the bond requirement statutes, we find
that the statutes are not reasonably related to the legislature's
objective of preventing disgruntled physicians from filing
frivolous lawsuits against members of medical review boards
for the purposes of intimidation or leverage. Under the bond
requirement statutes, all plaintiffs, regardless of the merits
of their claims, must post a bond before proceeding with
their action. This requirement will not necessarily discourage
frivolous lawsuits of the rich, but only those lawsuits where
the plaintiff is too poor to post the bond. Thus, the effect
of the bond requirement is to discourage lawsuits based
on the plaintiff's financial ability rather the merits of the
claim. Further, under the bond requirement, a plaintiff with
a complex meritorious case would have to post a larger
bond than a plaintiff with a simple but frivolous case.
Thus, as Judge Anstead stated, “[t]his kind of provision may
net some sharks, but only at the price of also netting a
substantial number of innocent fish.” Guerrero, 548 So.2d
at 1188 (Anstead, J. dissenting). We find that this result
is not reasonably related to the permissible legislative goal
of preventing frivolous lawsuits filed for intimidation or
leverage.



These bond requirement statutes are distinguishable from the
pre-suit mediation statute at issue in Carter v. Sparkman,
335 So.2d 802 (Fla.1976), cert. denied, 429 U.S. 1041, 97
S.Ct. 740, 50 L.Ed.2d 753 (1977). In Carter, we found that
a statute requiring a plaintiff to submit his or her medical
malpractice claim to an appropriate medical mediation panel



before filing the claim in the state courts did not violate due
process. Unlike the pre-suit mediation procedure upheld in
Carter, these bond requirement statutes contain no provision
to address the merits of a plaintiff's claim before requiring
him or her to post a bond. We agree with Judge Anstead that
if the merits-focused pre-suit mediation process approved in
Carter reached the outer limits of constitutional tolerance,
then the bond requirement in the instant case exceeds those
limits. Guerrero 548 So.2d at 1188 (Anstead, J., dissenting).



As noted earlier, the bond requirement is also unreasonable
because the statutes lack reciprocity which encourages
defendants to dispute all claims instead of settling meritorious
plaintiffs' claims. In fact, the bond requirement may have
the unwanted effect of encouraging defendants to estimate
costly defenses for all claims in order to obtain a prohibitively
high bond. Furthermore, the bond requirement statutes are
distinguishable from statutes that award a prevailing party
reasonable attorney's fees at the conclusion of a case. Under
these latter statutes, the court can accurately measure the
reasonableness of the fees; whereas the bond requirement
statutes compel the court to intuit the appropriate attorney's
fees and costs in advance of any action. For all of the
reasons discussed above, we find the bond requirement is an
unreasonable means to reach the legislative goal of preventing
frivolous lawsuits.



[6]  Even if we accepted the view that the bond requirement
is reasonably related to a permissible legislative objective,
the bond requirement would violate due process because it
is arbitrary and capricious. The bond requirement arbitrarily
cuts off a plaintiff's right to be heard solely because of
inability to post a bond. Unlike other financial barriers to the
courts, such as filing fees and bonds covering costs, the bond
requirement statutes contain no provisions for a trial court to
weigh a plaintiff's ability to post the bond or to waive the
*426  bond if the plaintiff is unable to pay. Thus, these bond



requirements are arbitrary and capricious because they deny
plaintiffs, like Sittig, the right to be heard on the basis of one's
financial status.



[7]  Tallahassee Memorial Regional Medical Center v. Sittig
contains an additional issue that the district court did not
address: whether the trial court abused its discretion in
granting Tallahassee Memorial's motion to dismiss Sittig's
claim for failure to prosecute.



Tallahassee Memorial argues that the district court erred in
not determining whether the trial court abused its discretion.
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Although Tallahassee Memorial concedes that Florida Rule
of Civil Procedure 1.420(e) generally precludes dismissal of
an action where a stay order has been issued, Tallahassee
Memorial argues that the stay order in the instant case is
distinguishable from stay orders granted in other actions.
Tallahassee Memorial contends that most stay orders are
entered to stop a proceeding in one case until there has been
a resolution of a collateral issue in another case; whereas
the stay order in the instant case was not entered subject to
the resolution of another action or a collateral issue. Thus,
Tallahassee Memorial concludes that because Sittig failed to
move the trial court for rehearing on the bond or to pursue an
interlocutory appeal to move the case to a conclusion, the trial
court properly dismissed the case for lack of prosecution.



“The purpose of Rule 1.420(e) is to encourage prompt and
efficient prosecution of cases and to clear trial dockets of
litigation that essentially has been abandoned.” Barnett Bank
v. Fleming, 508 So.2d 718, 720 (Fla.1987). While we agree
with Tallahassee Memorial that the stay order in the instant
case may be distinguishable from stay orders contemplated
by rule 1.420(e), we cannot ignore the fact that the trial court
issued a stay order as a result of Tallahassee Memorial's
request for the bond.



As Rule of Judicial Administration 2.085 states, “[j]udges
and lawyers have a professional obligation to conclude
litigation as soon as it is reasonably and justly possible to
do so.” Fla.R.Jud.Admin. 2.085(a) (emphasis added). The
better practice here would have been for Sittig to pursue
her case's prosecution to a conclusion, either by requesting
a rehearing or seeking appellate review of the trial court's
stay order. However, in light of our decision holding that the
bond requirement is unconstitutional, we find that dismissal
of Sittig's action was inappropriate.



Accordingly, we hold that sections 395.011(10)(b),
395.0115(5)(b), and 766.101(6)(b) violate the appellees' right
of access to the courts and right to due process, and affirm the
decisions below.



It is so ordered.



SHAW and KOGAN, JJ., concur.



BARKETT, C.J., concurs with an opinion.



GRIMES, J., concurs in result only with an opinion.



OVERTON, J., dissents with an opinion.



McDONALD, J., dissents with an opinion, in which
OVERTON, J., concurs.



BARKETT, Chief Justice, concurring.
I write only to add that the statutes also violate the equal
protection guarantees of the Florida and federal Constitutions.
There can be no equal justice when the right to file suit
depends on one's ability to pay. Cf. Griffin v. Illinois, 351 U.S.
12, 76 S.Ct. 585, 100 L.Ed. 891 (1956) (a criminal defendant's
right to appeal cannot be denied because the defendant does
not have the money to pay for a transcript).



GRIMES, Justice, concurring in result only.
I believe the statutes would be constitutional if they contained
a provision that would authorize the court to reduce the
amount of the bond to accommodate the financial capability
of the plaintiff.



OVERTON, Justice, dissenting.
I dissent. By its decision, the majority has driven a large
nail in the coffin of the Comprehensive Medical Malpractice



Reform *427  Act of 1985. 8  Individual physicians will not
volunteer their time and expertise in the difficult and sensitive
peer review process if their personal assets are threatened by
their participation in that process. Studies have established
that meaningful peer review is absolutely necessary to reduce
patient injuries caused by negligence and to improve the
quality of medical care. Those objectives will suffer a severe
blow as a result of this opinion. I fully concur with Justice
McDonald's articulate and well-reasoned dissent.



8 Ch. 85–175, Laws of Fla.



McDONALD, Justice, dissenting.
I disagree that the legislation under review is an
unconstitutional bar to access to courts or is otherwise invalid.
This legislation was passed after a long and detailed study by
the Governor's Task Force on Medical Malpractice and was
an integral part of chapter 85–175, Laws of Florida, generally
described as the Comprehensive Medical Malpractice Reform
Act of 1985. The requirement to post a bond is admittedly
an impediment to actions sought to be brought against
persons serving as peer review committee members. The task
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force, however, stated succinct and logical reasons for the
enactment:



The hospital has an affirmative duty to ensure that
only competent physicians are appointed to its medical
staff, that those admitted are given clinical privileges
according to their qualifications, and that staff physicians
are evaluated periodically to ensure their continuing
competence.



The state should encourage peer review and reduce
the risks associated with it. Physicians currently feel
vulnerable to suit if they candidly participate in peer review
activities. This has acted as a deterrent to strong peer review
among providers.



When a physician is removed from the hospital staff or
is otherwise disciplined in a peer review situation, he will
sometimes bring a suit against the physicians on the peer
review committee. The suit is usually based on a myriad of
complaints. They include restraint of trade, a lack of due
process, defamation, violation of civil rights, and so forth.



When the individual physician sitting on a peer review
panel is sued and personal assets are then threatened, it
results in physicians being unwilling to participate further
in these activities. Few mechanisms are in place to protect
the physician who participates in peer review from these
types of suits.



If incentives could be provided to encourage meaningful
peer review participation, the inept provider could have
his practice restrained to areas of competence. This should
result in a reduction on the number of patient injuries
caused by negligence. The overall quality of care would
be improved and public confidence about the quality and
competence of practitioners would be enhanced.



“Toward Prevention and Early Resolution” 63–64
(Governor's Task Force on Medical Malpractice ed., 1985).



As a result of its findings, and in an effort to encourage
meaningful peer review and, in turn, raise the level of
physician competence in this state, thereby raising the quality
of care rendered to the general public, the task force made the
following recommendation:



A person who files a civil action
seeking damages against a peer review
participant shall be required to post
a bond sufficient to pay costs and
attorney's fees in the event that
the plaintiff is unsuccessful ... The
requirement to post a bond is designed
to act as a deterrent to filing a civil
action only as a means to leverage or
intimidate peer review participants.



Id. at 75. Based upon the recommendation of the task force
and its preliminary determination that the health and public
welfare of the citizens of this state would benefit from such
legislation, the legislature enacted the bond requirement of
subsection 395.0115(5), Florida Statutes (1987). There are
valid public policy reasons for this that meet the test of Kluger
v. White, 281 So.2d 1 (Fla.1973).



*428  In order to induce competent physicians to perform
peer review functions, reasonable protection should be
afforded to them. Otherwise, the weapon of a lawsuit may
force them, out of self protection, into taking actions that their
professional judgment would dictate being done differently.



I dissent.



OVERTON, J., concurs.



All Citations
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West's Utah Code Annotated
State Court Rules



Utah Rules of Civil Procedure (Refs & Annos)
Part III. Pleadings, Motions, and Orders



Utah Rules of Civil Procedure, Rule 12



RULE 12. DEFENSES AND OBJECTIONS



Currentness



(a) When presented. Unless otherwise provided by statute or order of the court, a defendant shall serve an answer within 21
days after the service of the summons and complaint is complete within the state and within 30 days after service of the summons
and complaint is complete outside the state. A party served with a pleading stating a cross-claim shall serve an answer thereto
within 21 days after the service. The plaintiff shall serve a reply to a counterclaim in the answer within 21 days after service of
the answer or, if a reply is ordered by the court, within 21 days after service of the order, unless the order otherwise directs. The
service of a motion under this rule alters these periods of time as follows, unless a different time is fixed by order of the court,
but a motion directed to fewer than all of the claims in a pleading does not affect the time for responding to the remaining claims:



(a)(1) If the court denies the motion or postpones its disposition until the trial on the merits, the responsive pleading shall be
served within 14 days after notice of the court's action;



(a)(2) If the court grants a motion for a more definite statement, the responsive pleading shall be served within 14 days after
the service of the more definite statement.



(b) How presented. Every defense, in law or fact, to claim for relief in any pleading, whether a claim, counterclaim, cross-claim,
or third-party claim, shall be asserted in the responsive pleading thereto if one is required, except that the following defenses
may at the option of the pleader be made by motion: (1) lack of jurisdiction over the subject matter, (2) lack of jurisdiction over
the person, (3) improper venue, (4) insufficiency of process, (5) insufficiency of service of process, (6) failure to state a claim
upon which relief can be granted, (7) failure to join an indispensable party. A motion making any of these defenses shall be made
before pleading if a further pleading is permitted. No defense or objection is waived by being joined with one or more other
defenses or objections in a responsive pleading or motion or by further pleading after the denial of such motion or objection. If a
pleading sets forth a claim for relief to which the adverse party is not required to serve a responsive pleading, the adverse party
may assert at the trial any defense in law or fact to that claim for relief. If, on a motion asserting the defense numbered (6) to
dismiss for failure of the pleading to state a claim upon which relief can be granted, matters outside the pleading are presented
to and not excluded by the court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule
56, and all parties shall be given reasonable opportunity to present all material made pertinent to such a motion by Rule 56.



(c) Motion for judgment on the pleadings. After the pleadings are closed but within such time as not to delay the trial, any
party may move for judgment on the pleadings. If, on a motion for judgment on the pleadings, matters outside the pleadings
are presented to and not excluded by the court, the motion shall be treated as one for summary judgment and disposed of as
provided in Rule 56, and all parties shall be given reasonable opportunity to present all material made pertinent to such a motion
by Rule 56.
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(d) Preliminary hearings. The defenses specifically enumerated (1)-(7) in subdivision (b) of this rule, whether made in a
pleading or by motion, and the motion for judgment mentioned in subdivision (c) of this rule shall be heard and determined
before trial on application of any party, unless the court orders that the hearings and determination thereof be deferred until
the trial.



(e) Motion for more definite statement. If a pleading to which a responsive pleading is permitted is so vague or ambiguous
that a party cannot reasonably be required to frame a responsive pleading, the party may move for a more definite statement
before interposing a responsive pleading. The motion shall point out the defects complained of and the details desired. If the
motion is granted and the order of the court is not obeyed within 14 days after notice of the order or within such other time as
the court may fix, the court may strike the pleading to which the motion was directed or make such order as it deems just.



(f) Motion to strike. Upon motion made by a party before responding to a pleading or, if no responsive pleading is permitted
by these rules, upon motion made by a party within 21 days after the service of the pleading, the court may order stricken from
any pleading any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.



(g) Consolidation of defenses. A party who makes a motion under this rule may join with it the other motions herein provided
for and then available. If a party makes a motion under this rule and does not include therein all defenses and objections then
available which this rule permits to be raised by motion, the party shall not thereafter make a motion based on any of the
defenses or objections so omitted, except as provided in subdivision (h) of this rule.



(h) Waiver of defenses. A party waives all defenses and objections not presented either by motion or by answer or reply, except
(1) that the defense of failure to state a claim upon which relief can be granted, the defense of failure to join an indispensable
party, and the objection of failure to state a legal defense to a claim may also be made by a later pleading, if one is permitted, or
by motion for judgment on the pleadings or at the trial on the merits, and except (2) that, whenever it appears by suggestion of
the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action. The objection
or defense, if made at the trial, shall be disposed of as provided in Rule 15(b) in the light of any evidence that may have been
received.



(i) Pleading after denial of a motion. The filing of a responsive pleading after the denial of any motion made pursuant to these
rules shall not be deemed a waiver of such motion.



(j) Security for costs of a nonresident plaintiff. When the plaintiff in an action resides out of this state, or is a foreign
corporation, the defendant may file a motion to require the plaintiff to furnish security for costs and charges which may be
awarded against such plaintiff. Upon hearing and determination by the court of the reasonable necessity therefor, the court shall
order the plaintiff to file a $300.00 undertaking with sufficient sureties as security for payment of such costs and charges as may
be awarded against such plaintiff. No security shall be required of any officer, instrumentality, or agency of the United States.



(k) Effect of failure to file undertaking. If the plaintiff fails to file the undertaking as ordered within 30 days of the service
of the order, the court shall, upon motion of the defendant, enter an order dismissing the action.



Credits
[Amended effective September 4, 1985; April 1, 1990; November 1, 2000; May 1, 2014.]
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RULE 24. BRIEFS



Currentness



(a) Brief of the appellant. The brief of the appellant shall contain under appropriate headings and in the order indicated:



(a)(1) A complete list of all parties to the proceeding in the court or agency whose judgment or order is sought to be reviewed,
except where the caption of the case on appeal contains the names of all such parties. The list should be set out on a separate
page which appears immediately inside the cover.



(a)(2) A table of contents, including the contents of the addendum, with page references.



(a)(3) A table of authorities with cases alphabetically arranged and with parallel citations, rules, statutes and other authorities
cited, with references to the pages of the brief where they are cited.



(a)(4) A brief statement showing the jurisdiction of the appellate court.



(a)(5) A statement of the issues presented for review, including for each issue: the standard of appellate review with supporting
authority; and



(a)(5)(A) citation to the record showing that the issue was preserved in the trial court; or



(a)(5)(B) a statement of grounds for seeking review of an issue not preserved in the trial court.



(a)(6) Constitutional provisions, statutes, ordinances, rules, and regulations whose interpretation is determinative of the appeal
or of central importance to the appeal shall be set out verbatim with the appropriate citation. If the pertinent part of the provision
is lengthy, the citation alone will suffice, and the provision shall be set forth in an addendum to the brief under paragraph (11)
of this rule.



(a)(7) A statement of the case. The statement shall first indicate briefly the nature of the case, the course of proceedings, and its
disposition in the court below. A statement of the facts relevant to the issues presented for review shall follow. All statements
of fact and references to the proceedings below shall be supported by citations to the record in accordance with paragraph (e)
of this rule.
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(a)(8) Summary of arguments. The summary of arguments, suitably paragraphed, shall be a succinct condensation of the
arguments actually made in the body of the brief. It shall not be a mere repetition of the heading under which the argument
is arranged.



(a)(9) An argument. The argument shall contain the contentions and reasons of the appellant with respect to the issues presented,
including the grounds for reviewing any issue not preserved in the trial court, with citations to the authorities, statutes, and parts
of the record relied on. A party challenging a fact finding must first marshal all record evidence that supports the challenged
finding. A party seeking to recover attorney's fees incurred on appeal shall state the request explicitly and set forth the legal
basis for such an award.



(a)(10) A short conclusion stating the precise relief sought.



(a)(11) An addendum to the brief or a statement that no addendum is necessary under this paragraph. The addendum shall
be bound as part of the brief unless doing so makes the brief unreasonably thick. If the addendum is bound separately, the
addendum shall contain a table of contents. The addendum shall contain a copy of:



(a)(11)(A) any constitutional provision, statute, rule, or regulation of central importance cited in the brief but not reproduced
verbatim in the brief;



(a)(11)(B) in cases being reviewed on certiorari, a copy of the Court of Appeals opinion; in all cases any court opinion of central
importance to the appeal but not available to the court as part of a regularly published reporter service; and



(a)(11)(C) those parts of the record on appeal that are of central importance to the determination of the appeal, such as the
challenged instructions, findings of fact and conclusions of law, memorandum decision, the transcript of the court's oral decision,
or the contract or document subject to construction.



(b) Brief of the appellee. The brief of the appellee shall conform to the requirements of paragraph (a) of this rule, except that
the appellee need not include:



(b)(1) a statement of the issues or of the case unless the appellee is dissatisfied with the statement of the appellant; or



(b)(2) an addendum, except to provide material not included in the addendum of the appellant. The appellee may refer to the
addendum of the appellant.



(c) Reply brief. The appellant may file a brief in reply to the brief of the appellee, and if the appellee has cross-appealed,
the appellee may file a brief in reply to the response of the appellant to the issues presented by the cross-appeal. Reply briefs
shall be limited to answering any new matter set forth in the opposing brief. The content of the reply brief shall conform to
the requirements of paragraphs (a)(2), (3), (9), and (10) of this rule. No further briefs may be filed except with leave of the
appellate court.
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(d) References in briefs to parties. Counsel will be expected in their briefs and oral arguments to keep to a minimum references
to parties by such designations as “appellant” and “appellee.” It promotes clarity to use the designations used in the lower court
or in the agency proceedings, or the actual names of parties, or descriptive terms such as “the employee,” “the injured person,”
“the taxpayer,” etc.



(e) References in briefs to the record. References shall be made to the pages of the original record as paginated pursuant to
Rule 11(b) or to pages of any statement of the evidence or proceedings or agreed statement prepared pursuant to Rule 11(f)
or 11(g). References to pages of published depositions or transcripts shall identify the sequential number of the cover page of
each volume as marked by the clerk on the bottom right corner and each separately numbered page(s) referred to within the
deposition or transcript as marked by the transcriber. References to exhibits shall be made to the exhibit numbers. If reference
is made to evidence the admissibility of which is in controversy, reference shall be made to the pages of the record at which
the evidence was identified, offered, and received or rejected.



(f) Length of briefs.



(f)(1) Type-volume limitation.



(f)(1)(A) In an appeal involving the legality of a death sentence, a principal brief is acceptable if it contains no more than 28,000
words or if it uses a monospaced face and contains no more than 2,600 lines of text; and a reply brief is acceptable if it contains
no more than 14,000 words or if it uses a monospaced face and contains no more than 1,300 lines of text. In all other appeals,
a principal brief is acceptable if it contains no more than 14,000 words or it uses a monospaced face and contains no more than
1,300 lines of text; and a reply brief is acceptable if it contains no more than 7,000 words or it uses a monospaced face and
contains no more than 650 lines of text.



(f)(1)(B) Headings, footnotes and quotations count toward the word and line limitations, but the table of contents, table of
citations, and any addendum containing statutes, rules, regulations or portions of the record as required by paragraph (a) of this
rule do not count toward the word and line limitations.



(f)(1)(C) Certificate of compliance. A brief submitted under Rule 24(f)(1) must include a certificate by the attorney or an
unrepresented party that the brief complies with the type-volume limitation. The person preparing the certificate may rely on
the word or line count of the word processing system used to prepare the brief. The certificate must state either the number of
words in the brief or the number of lines of monospaced type in the brief.



(f)(2) Page limitation. Unless a brief complies with Rule 24(f)(1), a principal brief shall not exceed 30 pages, and a reply brief
shall not exceed 15 pages, exclusive of pages containing the table of contents, tables of citations and any addendum containing
statutes, rules, regulations, or portions of the record as required by paragraph (a) of this rule.



In cases involving cross-appeals, paragraph (g) of this rule sets forth the length of briefs.



(g) Briefs in cases involving cross-appeals. If a cross-appeal is filed, the party first filing a notice of appeal shall be deemed
the appellant, unless the parties otherwise agree or the court otherwise orders. Each party shall be entitled to file two briefs.
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(g)(1) The appellant shall file a Brief of Appellant, which shall present the issues raised in the appeal.



(g)(2) The appellee shall then file one brief, entitled Brief of Appellee and Cross-Appellant, which shall respond to the issues
raised in the Brief of Appellant and present the issues raised in the cross-appeal.



(g)(3) The appellant shall then file one brief, entitled Reply Brief of Appellant and Brief of Cross-Appellee, which shall reply
to the Brief of Appellee and respond to the Brief of Cross-Appellant.



(g)(4) The appellee may then file a Reply Brief of Cross-Appellant, which shall reply to the Brief of Cross-Appellee.



(g)(5) Type-Volume Limitation.



(g)(5)(A) The appellant's Brief of Appellant is acceptable if it contains no more than 14,000 words or it uses a monospaced
face and contains no more than 1,300 lines of text.



(g)(5)(B) The appellee's Brief of Appellee and Cross-Appellant is acceptable if it contains no more than 16,500 words or it uses
a monospaced face and contains no more than 1,500 lines of text.



(g)(5)(C) The appellant's Reply Brief of Appellant and Brief of Cross-Appellee is acceptable if it contains no more than 14,000
words or it uses a monospaced face and contains no more than 1,300 lines of text.



(g)(5)(D) The appellee's Reply Brief of Cross-Appellant is acceptable if it contains no more than half of the type volume
specified in Rule 24(g)(5)(A).



(g)(6) Certificate of Compliance. A brief submitted under Rule 24(g)(5) must comply with Rule 24(f)(1)(C).



(g)(7) Page Limitation. Unless it complies with Rule 24(g)(5) and (6), the appellant's Brief of Appellant must not exceed 30
pages; the appellee's Brief of Appellee and Cross-Appellant, 35 pages; the appellant's Reply Brief of Appellant and Brief of
Cross-Appellee, 30 pages; and the appellee's Reply Brief of Cross-Appellant, 15 pages.



(h) Permission for over length brief. While such motions are disfavored, the court for good cause shown may upon motion
permit a party to file a brief that exceeds the page, word, or line limitations of this rule. The motion shall state with specificity
the issues to be briefed, the number of additional pages, words, or lines requested, and the good cause for granting the motion.
A motion filed at least seven days prior to the date the brief is due or seeking three or fewer additional pages, 1,400 or fewer
additional words, or 130 or fewer lines of text need not be accompanied by a copy of the brief. A motion filed within seven
days of the date the brief is due and seeking more than three additional pages, 1,400 additional words, or 130 lines of text shall
be accompanied by a copy of the finished brief. If the motion is granted, the responding party is entitled to an equal number
of additional pages, words, or lines without further order of the court. Whether the motion is granted or denied, the draft brief
will be destroyed by the court.











RULE 24. BRIEFS, UT R RAP Rule 24



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5



(i) Briefs in cases involving multiple appellants or appellees. In cases involving more than one appellant or appellee, including
cases consolidated for purposes of the appeal, any number of either may join in a single brief, and any appellant or appellee
may adopt by reference any part of the brief of another. Parties may similarly join in reply briefs.



(j) Citation of supplemental authorities. When pertinent and significant authorities come to the attention of a party after that
party's brief has been filed, or after oral argument but before decision, a party may promptly advise the clerk of the appellate
court, by letter setting forth the citations. An original letter and nine copies shall be filed in the Supreme Court. An original
letter and seven copies shall be filed in the Court of Appeals. There shall be a reference either to the page of the brief or to a
point argued orally to which the citations pertain, but the letter shall state the reasons for the supplemental citations. The body
of the letter must not exceed 350 words. Any response shall be made within seven days of filing and shall be similarly limited.



(k) Requirements and sanctions. All briefs under this rule must be concise, presented with accuracy, logically arranged with
proper headings and free from burdensome, irrelevant, immaterial or scandalous matters. Briefs which are not in compliance
may be disregarded or stricken, on motion or sua sponte by the court, and the court may assess attorney fees against the offending
lawyer.



Credits
[Amended effective October 1, 1992; July 1, 1994; April 1, 1995; April 1, 1998; November 1, 1999; April 1, 2003; November
1, 2004; April 1, 2006; November 1, 2006; April 1, 2008; November 1, 2011; May 1, 2014; comment amended effective April
15, 2015.]



Rules App. Proc., Rule 24, UT R RAP Rule 24
current with amendments received through May 1, 2016.
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(a) Motion for summary judgment or partial summary judgment. A party may move for summary judgment, identifying
each claim or defense--or the part of each claim or defense--on which summary judgment is sought. The court shall grant
summary judgment if the moving party shows that there is no genuine dispute as to any material fact and the moving party is
entitled to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion.
The motion and memoranda must follow Rule 7 as supplemented below.



(a)(1) Instead of a statement of the facts under Rule 7, a motion for summary judgment must contain a statement of material
facts claimed not to be genuinely disputed. Each fact must be separately stated in numbered paragraphs and supported by citing
to materials in the record under paragraph (c)(1) of this rule.



(a)(2) Instead of a statement of the facts under Rule 7, a memorandum opposing the motion must include a verbatim restatement
of each of the moving party's facts that is disputed with an explanation of the grounds for the dispute supported by citing to
materials in the record under paragraph (c)(1) of this rule. The memorandum may contain a separate statement of additional
materials facts in dispute, which must be separately stated in numbered paragraphs and similarly supported.



(a)(3) The motion and the memorandum opposing the motion may contain a concise statement of facts, whether disputed or
undisputed, for the limited purpose of providing background and context for the case, dispute and motion.



(a)(4) Each material fact set forth in the motion or in the memorandum opposing the motion under paragraphs (a)(1) and (a)(2)
that is not disputed is deemed admitted for the purposes of the motion.



(b) Time to file a motion. A party seeking to recover upon a claim, counterclaim or cross-claim or to obtain a declaratory
judgment may move for summary judgment at any time after service of a motion for summary judgment by the adverse party
or after 21 days from the commencement of the action. A party against whom a claim, counterclaim, or cross-claim is asserted
or a declaratory judgment is sought may move for summary judgment at any time. Unless the court orders otherwise, a party
may file a motion for summary judgment at any time no later than 28 days after the close of all discovery.



(c) Procedures.



(c)(1) Supporting factual positions. A party asserting that a fact cannot be genuinely disputed or is genuinely disputed must
support the assertion by:
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(c)(1)(A) citing to particular parts of materials in the record, including depositions, documents, electronically stored information,
affidavits or declarations, stipulations (including those made for purposes of the motion only), admissions, interrogatory
answers, or other materials; or



(c)(1)(B) showing that the materials cited do not establish the absence or presence of a genuine dispute.



(c)(2) Objection that a fact is not supported by admissible evidence. A party may object that the material cited to support or
dispute a fact cannot be presented in a form that would be admissible in evidence.



(c)(3) Materials not cited. The court need consider only the cited materials, but it may consider other materials in the record.



(c)(4) Affidavits or declarations. An affidavit or declaration used to support or oppose a motion must be made on personal
knowledge, must set out facts that would be admissible in evidence, and must show that the affiant or declarant is competent
to testify on the matters stated.



(d) When facts are unavailable to the nonmoving party. If a nonmoving party shows by affidavit or declaration that, for
specified reasons, it cannot present facts essential to justify its opposition, the court may:



(d)(1) defer considering the motion or deny it without prejudice;



(d)(2) allow time to obtain affidavits or declarations or to take discovery; or



(d)(3) issue any other appropriate order.



(e) Failing to properly support or address a fact. If a party fails to properly support an assertion of fact or fails to properly
address another party's assertion of fact as required by paragraph (c), the court may:



(e)(1) give an opportunity to properly support or address the fact;



(e)(2) consider the fact undisputed for purposes of the motion;



(e)(3) grant summary judgment if the motion and supporting materials--including the facts considered undisputed--show that
the moving party is entitled to it; or



(e)(4) issue any other appropriate order.



(f) Judgment independent of the motion. After giving notice and a reasonable time to respond, the court may:
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(f)(1) grant summary judgment for a nonmoving party;



(f)(2) grant the motion on grounds not raised by a party; or



(f)(3) consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute.



(g) Failing to grant all the requested relief. If the court does not grant all the relief requested by the motion, it may enter
an order stating any material fact--including an item of damages or other relief--that is not genuinely in dispute and treating
the fact as established in the case.



(h) Affidavit or declaration submitted in bad faith. If satisfied that an affidavit or declaration under this rule is submitted
in bad faith or solely for delay, the court--after notice and a reasonable time to respond--may order the submitting party to pay
the other party the reasonable expenses, including attorney's fees, it incurred as a result. The court may also hold an offending
party or attorney in contempt or order other appropriate sanctions.



Credits
[Amended effective November 1, 1997; November 1, 2004; May 1, 2014. Repealed and re-enacted effective November 1, 2015.]



Rules Civ. Proc., Rule 56, UT R RCP Rule 56
current with amendments received through May 1, 2016.
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RULE 6. BOND FOR COSTS ON APPEAL



Currentness



Except in a criminal case, at the time of filing the notice of appeal, the appellant shall file with the notice a bond for costs on
appeal, unless the bond is waived in writing by the adverse party, or unless an affidavit as provided for in Utah Code Section
78A-2-302 is filed. The bond shall be in the sum of at least $300.00 or such greater amount as the trial court may order on motion
of the appellee to ensure payment of costs on appeal. No separate bond for costs on appeal is required when a supersedeas bond
is filed. The bond on appeal shall be with sufficient sureties and shall be conditioned to secure payment of costs if the appeal is
dismissed or the judgment affirmed, or of such costs as the appellate court may award if the judgment is modified. The adverse
party may except to the sufficiency of the sureties in accordance with the provisions of Rule 62, Utah Rules of Civil Procedure.



Credits
[Amended effective November 1, 2003.]



Rules App. Proc., Rule 6, UT R RAP Rule 6
current with amendments received through May 1, 2016.
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Recipients
Ross Anderson  - Notification received on 2015-01-26 17:21:41.307.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 01-26-2015:17:21:14



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Complaint for Declaratory Judgment



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN BURVIS



BRETT OLSEN
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Return of Electronic Notification



Recipients
Ross Anderson  - Notification received on 2015-01-30 14:47:41.487.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 01-30-2015:14:46:40



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Summons on Return Summons



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN BURVIS



BRETT OLSEN
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Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 8411 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. 



Pregman, and Salt Lake City Corporation,   



 



  Defendants. 



 



 



AMENDED COMPLAINT FOR  



DECLARATORY JUDGMENT 



 



 



 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 



 



Plaintiff Sean Kendall (“Kendall”), by and through counsel, brings this action for 



declaratory judgment pursuant to UTAH CODE ANN. §78B-6-401, Rule 57 of the Utah Rules of 



Civil Procedure, and 42 U.S.C. § 1983. Specifically, Kendall seeks declaratory judgment that: (1) 



the bond requirement under UTAH CODE ANN. § 78B-3-104 does not apply in this matter; and/or 



(2) the bond requirement under § 78B-3-104 and the undertaking requirement under UTAH CODE 



ANN. § 63G-7-601 are unconstitutional. In the event the bond requirement is held to be applicable 



and the bond and undertaking requirements are held to be constitutional, facially and as applied in 
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this matter, Kendall seeks a determination by the court of the amount of the undertaking and the 



bond, as required by UTAH CODE ANN. §§ 78B-3-104 and 63G-7-601.    



Kendall alleges deprivation of rights secured by the Due Process and Equal Protection 



Clauses of the Fifth and Fourteenth Amendments to the United States Constitution; the Due 



Process Clause of Article I, § 7 of the Utah Constitution; the Uniform Operation of Laws Clause 



of Article I, § 24 of the Utah Constitution; and the Open Courts Clause of Article I, § 11 of the 



Utah Constitution. Kendall hereby complains, alleges, and asserts as follows: 



INTRODUCTION 



1. This case challenges the constitutionality of UTAH CODE ANN. §§ 63G-7-601 (the  



“Undertaking Statute”) and 78B-3-104 (the “Bond Statute”), which place an unreasonable and 



oppressive burden on people injured by wrongful acts of law enforcement officers and deprive 



people with limited financial resources access to the courts. The right of injured parties who seek 



access to the courts for violation of their rights is guaranteed by the Due Process and Equal 



Protection Clauses of the Fifth and Fourteenth Amendments to the United States Constitution, the 



Due Process Clause of Article I, § 7 of the Utah Constitution, the Open Courts Clause of Article 



I, § 11 of the Utah Constitution, and the Uniform Operation of Laws Clause of Article I, § 24 of 



the Utah Constitution. 



2. On June 18, 2014, a three year-old boy was reported missing from his home located 



at 2511 South Filmore Street, Salt Lake City (the “Filmore Street home”). Salt Lake City police 



officers Everett, Edmundson, and Pregman conducted searches of the home, but negligently failed 



to locate the missing boy.  As a result, several other Salt Lake City police officers, including 



Officer Brett Olsen (“Olsen”) and Detective Gordon Worsencroft (“Worsencroft”), were instructed 



to conduct a door-to-door area search for the boy.  
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3. Olsen and Worsencroft approached Kendall’s home during the course of the door-



to-door search, which was approximately 1/8 mile away from the Filmore Street home.  According 



to a report filed by Olsen, Worsencroft approached the front door to attempt to make contact with 



a resident of the home while Olsen made his way to the gate to Kendall’s backyard. Without 



waiting for Worsencroft to make contact, without a warrant, and without first determining whether 



a dog was present in the yard, Olsen entered and searched Kendall’s backyard. There was no 



reasonable cause to believe there was any connection between Kendall’s home or its curtilage and 



the missing child or the circumstances surrounding the supposed disappearance of the child.  



4. While unconstitutionally present in the yard, Olsen encountered Kendall’s beloved 



2 1/3-year old Weimaraner dog, Geist, who, according to Olsen’s report, was running toward him 



and barking. In response, Olsen drew his gun and fired two rounds into Geist, killing him.  



5. The missing boy was later found sleeping soundly by a lounge chair in the basement 



of the Filmore Street home.  



6. Kendall returned home, where Geist had been brutally shot and killed in his own 



backyard. He has suffered, and continues to suffer, immense emotional distress, anxiety, 



depression, trauma, anger, and loss of companionship as a result of the unnecessary and 



unreasonable killing of his best friend Geist. 



7. Kendall seeks to protect and vindicate his right to file a civil action against the 



Defendants, whose egregious actions caused him to suffer the death of his best friend and pet.  In 



addition to the federal claims Kendall will assert, he also seeks to vindicate his rights under Utah 



state constitutional and common law. (The Amended Notice of Claim, a statutory condition 



precedent to filing the lawsuit, is attached hereto as Exhibit “A.”  The spelling in the Amended 



Notice of Claim of Purvis’s last name as “Burvis” was a result of misinformation provided by an 
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agent for SLCC.  Legal counsel for SLCC has agreed that “Burvis” should be read as “Purvis” and 



that no amendment of the Amended Notice of Claim shall be necessary.) However, his access to 



justice and to the courts may be prevented by discriminatory and oppressive statutory requirements 



under the Undertaking Statute and the Bond Statute. Kendall seeks declaratory judgment that the 



challenged laws are invalid, and reasonable attorneys’ fees under 42 U.S.C. § 1988 and under state 



law. 



JURISDICTION AND VENUE 



8. This Court has jurisdiction over this matter pursuant to UTAH CODE ANN. §§ 78A-



5-102(1) and 78B-6-401(1). 



9. Venue is proper in this Court pursuant to UTAH CODE ANN. § 78B-3-307 because 



Kendall is a resident of Salt Lake County, Utah, because the police officer Defendants, at all times 



relevant to this action, were officers of Salt Lake City acting in their official capacities, and because 



the incidents giving rise to this action occurred within Salt Lake County, Utah. 



PARTIES 



10. Plaintiff Kendall is and was at all material times a resident of Salt Lake City, Salt 



Lake County, Utah, and over eighteen years of age. 



11. Defendant Salt Lake City Corporation (“SLCC”) was and is a municipality, 



organized and existing under and by virtue of the laws of the State of Utah.  



12. The Salt Lake City Police Department (“SLCPD”), located in Salt Lake County, 



Utah, is a department of SLCC. At all times herein mentioned, SLCPD was supervised, controlled, 



and staffed by Defendant SLCC, its officers, agents, and employees. 



13. Defendant SLCC is responsible for appointing, training, supervising, disciplining, 



and removing Salt Lake City police officers, and for investigating complaints and/or charges 
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against Defendant officers Brett Olsen (“Olsen”), Brian Purvis (“Purvis”), Joseph Allen (“Allen”), 



Tom Edmundson (“Edmundson”), and George S. Pregman (“Pregman”). 



14. Salt Lake City police officer Defendants Olsen, Purvis, Allen, Edmundson and 



Pregman were, at all times relevant to this action, officers of SLCPD and acted under color of state 



law. Said police officer defendants acted in such capacity as the agents, servants, and employees 



of Defendant SLCC.  



GENERAL FACTUAL ALLEGATIONS 



THE CHALLENGED LAWS 



15. The Undertaking Statute requires any person filing a cause of action against a 



governmental entity to contemporaneously file an undertaking in an amount fixed by the court that 



is at least $300, “conditioned upon payment by the plaintiff of taxable costs incurred by the 



governmental entity in the action if the plaintiff fails to prosecute the action or fails to recover 



judgment.”  UTAH CODE ANN. § 63G-7-601 



16. The Bond Statute requires a person filing an action against a law enforcement 



officer to post a bond before the action is filed, in an amount determined by the court, to cover all 



estimated costs and attorneys’ fees the officer is likely to incur in defending the action. UTAH CODE 



ANN. § 78B-3-104.  



17. Neither statute provides guidance as to how the court is to determine the amount of 



the undertaking required by the Undertaking Statute, or the amount of the bond required by the 



Bond Statute. The Undertaking Statute requires that the undertaking be filed “[a]t the time the 



action is filed.” The Bond Statute prevents the filing of “an action against a law enforcement officer 



… unless the [plaintiff] has posted a bond in an amount determined by the court.” (Emphasis 
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added). Neither statute provides any guidance as to how a plaintiff may obtain a determination of 



the amounts prior to filing the complaint. 



18. Pursuant to UTAH CODE ANN. § 63G-7-902(1), SLCC is required to defend Olsen, 



Purvis, Allen, Edmundson and Pregman, against the claims Kendall will assert in his lawsuit. 



DECLARATORY RELIEF ALLEGATIONS 



19. Kendall’s financial situation is such that he cannot afford to file an undertaking of 



an amount much more than $300 or to post a bond in an amount sufficient to cover costs and 



attorneys’ fees any or all defendant police officers may incur in defending the action.  



20. Kendall has a significant amount of debt, and his expenses amount to almost all of 



his net income.  



21. Kendall owns minimal assets and he cannot provide adequate collateral to secure a 



bond in an amount sufficient to cover all costs and attorneys’ fees any or all defendant police 



officers may incur in defending the action.  



22. The Undertaking Statute and Bond Statute place an unreasonable and 



discriminatory burden on Kendall and, at the same time, protect a small and specific class of 



people. If upheld, the Bond Statute would completely deny Kendall of his right to access the courts 



and to seek justice for the injuries he sustained from the unlawful and unconscionable killing of 



Geist. If the Bond Statute is deemed constitutionally valid and applicable to this matter, access to 



money alone would determine whether Kendall gets into court at all. Under the circumstances, he 



would be denied access to the courts. The same will be true under the Undertaking Statute if much 



more than the minimum $300 undertaking is required to be paid. 



23. Kendall contends that, both on their face and as applied to him, the Undertaking 



Statute and the Bond Statute violate the Due Process and Equal Protection Clauses of the Fifth and 
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Fourteenth Amendments to the United States Constitution; the Due Process Clause of Article I, §7 



of the Utah Constitution; the Open Courts Clause of Article I, § 11 of the Utah Constitution; and 



the Uniform Operation of Laws Clause of Article I, § 24 of the Utah Constitution.  



24. In the event the Bond Statute is found to apply in the present circumstances and 



that the Undertaking Statute and Bond Statute are held to be constitutional, Kendall requests a 



determination as to the amount of the undertaking and the amount of the bond that must be filed 



pursuant to the statutes.  



25. Accordingly, declaratory relief pursuant to UTAH CODE ANN. §78B-6-401 and Rule 



57 of the Utah Rules of Civil Procedure is appropriate.   



FIRST CLAIM FOR RELIEF 



 



 (For Declaratory Judgment – The Bond Statute is Inapplicable) 



26. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 



27. In order to file an action against a “law enforcement officer”, the Bond Statute 



requires a person to first post a bond in an amount that “shall cover all estimated costs and attorney 



fees an officer may be expected to incur in defending the action.” (Emphasis added). 



28. The Utah Governmental Immunity Act includes a provision requiring governmental 



entities to defend actions brought against governmental employees: 



[A] governmental entity shall defend any action brought against its employee 



arising from an act or omission occurring: (a) during the performance of the 



employee's duties; (b) within the scope of the employee's employment; or (c) 



under color of authority. 



 



UTAH CODE ANN. § 63G-7-902(1). 
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29. At all times relevant to this action, Salt Lake City police officer Defendants Olsen, 



Purvis, Allen, Edmundson and Pregman were employees of SLCPD. 



30. The acts that led to the unlawful search of Kendall’s property, and the death of 



Geist, occurred during the performance of Olsen, Purvis, Allen, Edmundson, and Pregman’s duties 



as police officers in conducting a search for the reportedly missing child.  



31. The acts that led to the unlawful search of Kendall’s property and the death of Geist 



occurred under the color of police authority. 



32. SLCC will defend police officer Defendants Olsen, Purvis, Allen, Edmundson and 



Pregman, as employees of a governmental entity, against the claims arising from the unlawful 



search of Kendall’s property and the killing of Geist.   



33. SLCC, rather than the defendant police officers, will incur all estimated costs and 



attorneys’ fees in defending the action.  



34. Therefore, Kendall is entitled to the entry of a declaratory judgment, declaring that 



the bond requirement under UTAH CODE ANN. § 78B-3-104 is inapplicable in this action because 



no “officer” “may be expected” to incur any “costs or attorney fees” “in defending the action,” 



within the meaning of UTAH CODE ANN. § 78B-3-104(2). 



SECOND CLAIM FOR RELIEF 



 



 (For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 



Open Courts Clause of the Utah Constitution) 



 



A. The Bond Statute Violates the Open Courts Clause of the Utah Constitution 



 



35. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 
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36. The Bond Statute requires that a person bringing an action against a law 



enforcement officer must first post a bond in an amount determined by the court to cover all 



estimated costs and attorney fees the officer may incur. The bond must be posted before the case 



may proceed. UTAH CODE ANN. § 78B-3-104 states: 



(1) A person may not file an action against a law enforcement officer acting 



within the scope of the officer's official duties unless the person has posted a 



bond in an amount determined by the court. 



(2) The bond shall cover all estimated costs and attorney fees the officer may 



be expected to incur in defending the action, in the event the officer prevails. 



(3) The prevailing party shall recover from the losing party all costs and 



attorney fees allowed by the court. 



(4) In the event the plaintiff prevails, the official bond of the officer shall be 



liable for the plaintiff's costs and attorney fees. 



 



UTAH CODE ANN. § 78B-3-104.  



37. This Bond Statute is oppressive and acts as an insurmountable obstacle to justice 



through access to the courts, in violation of Article I, § 11, of the Utah Constitution, known as the 



Open Courts Clause.  



38. The Bond Statute denies people with limited financial resources access to the courts 



and functions as an unconstitutional denial of a legal remedy. The Bond Statute does not provide 



for an effective alternative remedy.  



39. Kendall is unable to bring his case in this matter because he is unable to post the 



required bond under § 78B-3-104, which must, under the terms of the Bond Statute, be filed before 



filing suit against a police officer.  



40. Because the bond requirement denies Kendall’s legal remedy under Utah State 



constitutional or common law for harm caused by the Defendants in this case, the Bond Statute 



violates the Open Courts Clause of the Utah Constitution. 
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41. The Bond Statute is an arbitrary and unreasonable measure for achieving any 



legitimate governmental objective because it prevents, or at least unconstitutionally burdens, only 



those plaintiffs seeking justice for wrongdoing by law enforcement officers from filing lawsuits. 



B. The Undertaking Statute Violates the Open Courts Clause of the Utah Constitution 



 



42. Like the Bond Statute, the mandatory undertaking requirement in § 63G-7-601 



violates the Open Courts Clause of the Utah Constitution, Article I, § 11. 



43. The Undertaking Statute denies persons with limited financial resources access to 



the courts and functions as an unconstitutional denial of a legal remedy. 



44. Kendall is unable to bring his case in this matter if an undertaking of much more 



than $300 is required. Under such circumstances, he would be unable to furnish the required 



undertaking under § 63G-7-601, which must, under the terms of the Undertaking Statute, be filed 



at the time of filing suit against a governmental entity.  



45. The Undertaking Statute violates the Open Courts Clause of the Utah Constitution, 



Article I, § 11, because it does not provide an effective alternative remedy. The statute only 



provides that that “the plaintiff shall file an undertaking in a sum fixed by the court that is…not 



less than $300.” UTAH CODE ANN. § 63G-7-601. The Undertaking Statute serves to deny a person’s 



legal remedy for harm if he or she is financially unable to afford the undertaking amount. 



46. The Undertaking Statute is an arbitrary and unreasonable measure for achieving its 



objective because it prevents, or at least unconstitutionally burdens, only those people who are too 



poor to furnish the undertaking, and only those seeking recovery against a governmental entity, 



from filing lawsuits. 
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THIRD CLAIM FOR RELIEF 



 



(For Declaratory Judgment – the Bond Statute and the Undertaking Statute Violate Due 



Process Under the Fifth and Fourteenth Amendments to the U.S. Constitution and the Due 



Process Clause of Article I, § 7 of the Utah Constitution) 



 



A. The Bond Statute Violates the Due Process Clauses of the Fifth and Fourteenth 



Amendments to the U.S. Constitution and Article I, § 7 of the Utah Constitution 



 



47. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 



48. The Bond Statute violates the Due Process Clauses of the United States 



Constitution and the Utah Constitution because: (1) it violates substantive due process by denying 



people suing police officers the fundamental right of access to justice through the courts without 



unreasonable, burdensome, and discriminatory governmental interference; (2) it violates 



procedural due process by arbitrarily depriving people suing police officers of a fair and equitable 



adjudicative process; and (3) it is vague and procedurally incomprehensible insofar as it fails to 



provide any reasonable guidelines for courts to follow in determining the bond amount.  Courts 



could not reasonably know, without gross speculation before the action is even commenced, the 



approximate amount of attorney fees an officer may incur in defending an action, and, therefore, 



the Bond Statute calls for arbitrary and discriminatory application. The Bond Statute unreasonably 



prevents, or at least unconstitutionally burdens, only those people seeking justice against law 



enforcement officers. Also, access to the courts by those claiming wrongful injury by law 



enforcement officers hinges on the financial capacity of the claimants to meet the bond 



requirement.  



49. The Bond Statute is both arbitrary and discriminatory. The bond requirement 



arbitrarily denies a person the right to obtain justice solely based on his or her ability to post a 
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bond in an amount sufficient to cover all anticipated costs and attorneys’ fees. The bond 



requirement denies people the right to be heard on the basis of their financial status.  



50.  The Bond Statute therefore violates the Due Process Clauses of the Fifth and 



Fourteenth Amendments to the U.S Constitution, and the Due Process Clause of Article I, § 7 of 



the Utah Constitution.  



B. The Undertaking Statute Violates the Due Process Clauses of the Fifth and 



Fourteenth Amendments to the U.S. Constitution and Article I, § 7 of the Utah 



Constitution 



 



51. The Undertaking Statute violates the Due Process Clauses of the United States 



Constitution and the Utah Constitution because: (1) it violates substantive due process by denying 



people suing governmental entities the fundamental right of access to justice through the courts 



without unreasonable, burdensome, and discriminatory governmental interference; (2) it violates 



procedural due process by denying people suing governmental entities a fair and equitable 



adjudicative; and (3) it is vague and procedurally incomprehensible insofar as it fails to provide 



any reasonable guidelines for courts to follow in determining the undertaking amount.  The 



Undertaking Statute unreasonably prevents, or at least unconstitutionally burdens, only those 



people seeking justice against a governmental entity. Also, access to the courts by those claiming 



wrongful injury by a governmental entity hinges on the financial capacity of the claimants to meet 



the undertaking requirement. 



52. The Undertaking Statute is both arbitrary and discriminatory. The undertaking 



requirement arbitrarily denies a plaintiff the right to be heard solely based on his or her inability 



to post an undertaking in an amount sufficient to cover all anticipated costs and attorneys’ fees. 



The Undertaking Statute discriminates against people solely on the basis of their financial status.  
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53. The Undertaking Statute therefore violates the Due Process Clauses of the Fifth and 



Fourteenth Amendments to the U.S Constitution and the Due Process Clause of Article I, § 7 of 



the Utah Constitution. 



FOURTH CLAIM FOR RELIEF 



 



(For Declaratory Judgment – the Bond Statute and the Undertaking Statute Violate the 



Equal Protection Clause of the U.S. Constitution and the Uniform Operation of Laws 



Clause of the Utah Constitution) 



 



A. The Bond Statute Violates the Equal Protection Clause of the Fourteenth 



Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause 



of the Utah Constitution in Article I, § 24 



 



54. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 



55. The Bond Statute violates the Equal Protection Clause of the Fourteenth 



Amendment to the United States Constitution and the Uniform Operation of Laws Clause of the 



Utah Constitution. Article I, § 24 of the Utah Constitution states, in part: “[a]ll laws of a general 



nature shall have uniform operation.”  



56. The Bond Statute violates these clauses because it impermissibly creates two 



different classes of victims who have suffered harm as a result of the misconduct of others: (1) 



those who seek, but are prevented from pursuing, justice because of the wrongful acts of law 



enforcement officers, and (2) all others who can pursue justice against everyone other than law 



enforcement officers in the courts without the burden of the bond requirement. As a result of this 



classification, a discriminatory, prohibitive burden is placed on a person seeking to sue a police 



officer, who must post a bond covering all costs and fees before commencing a lawsuit. This 



classification violates the Equal Protection Clause of the United States Constitution and the 



Uniform Operation of Laws Clause of the Utah Constitution.  
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57. There is no reasonable justification for the disparate treatment between people who 



seek to sue police officers and plaintiffs suing other people or entities.  



58. The Bond Statute further violates these clauses because it impermissibly creates 



two different classes of victims who have suffered harm as a result of the misconduct of law 



enforcement officers: (1) those who can afford to pay the bond requirement, and (2) those who 



cannot. There is no reasonable justification for the disparate treatment between people who can 



afford to pay the bond requirement and people who cannot. Victims seeking relief from police 



officers for harm caused by their wrongful conduct are denied equal protection and the uniform 



operation of the laws. 



B. The Undertaking Statute Violates the Equal Protection Clause of the Fourteenth 



Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause 



of the Utah Constitution in Article I, § 24 



 



59. The Undertaking Statute violates the Equal Protection Clause of the Fourteenth 



Amendment to the United States Constitution and the Uniform Operation of Laws Clause of the 



Utah Constitution.  



60. The Undertaking Statute violates these clauses because it impermissibly creates two 



different classes of victims who have suffered harm as a result of the misconduct of others: (1) 



those who seek, but are prevented from pursuing, justice because of the wrongful acts of 



governmental entities, and (2) all others who can pursue justice against everyone other than 



governmental entities in the courts without the burden of the undertaking requirement. As a result 



of this classification, a discriminatory, prohibitive burden is placed on a person seeking to sue a 



governmental entity, who must file an undertaking, conditioned upon payment of costs by the 



plaintiff in the event plaintiff fails to prosecute the action or to recover judgment, before 



commencing a lawsuit. This classification violates the Equal Protection Clause of the Fourteenth 
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Amendment to the United States Constitution and the Uniform Operation of Laws Clause of the 



Utah Constitution.  



61. There is no reasonable justification for the disparate treatment between people who 



seek to sue governmental entities and plaintiffs suing other people or entities.  



62. The Undertaking Statute further violates these clauses because it impermissibly 



creates two different classes of victims who have suffered harm as a result of the misconduct of 



governmental entities: (1) those who can afford to pay the undertaking requirement, and (2) those 



who cannot. There is no reasonable justification for the disparate treatment between people who 



can afford to pay the undertaking requirement and people who cannot. Victims seeking relief from 



governmental entities for harm caused by the wrongful conduct of their employees are denied 



equal protection and the uniform operation of the laws. 



FIFTH CLAIM FOR RELIEF 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute are 



Unconstitutional as Applied in This Case) 



 



A. The Bond Statute is Unconstitutional as Applied 



 



63. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 



64. The Bond Statute is unconstitutional as applied to Kendall in this case. Kendall is 



financially unable to post the required bond.  



65. The Bond Statute unconstitutionally restricts Kendall’s access to the courts as 



guaranteed by the Utah Constitution in Article I, § 11. 



66. The Bond Statute violates Kendall’s substantive and procedural due process rights 



guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution and the Due 
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Process Clause of Article I, § 7 of the Utah Constitution. The Bond Statute arbitrarily and 



discriminatorily prevents Kendall from bringing his case in court simply due to his financial status. 



The Bond Statute is vague, calls for gross speculation by this Court, and does not provide this 



Court with reasonable guidelines to follow in determining the bond amount in Kendall’s case. 



67. The Bond Statute violates Kendall’s rights secured by the Equal Protection Clause 



of the Fourteenth Amendment to the United States Constitution and the Uniform Operation of 



Laws Clause of Article I, § 24 of the Utah Constitution because it places an undue burden on his 



ability to file an action against the Defendants, a burden that is based solely on his financial status. 



Also, that burden is imposed upon Kendall only because he seeks to recover from law enforcement 



officers for damages he has sustained as a result of their unlawful conduct. That burden is not 



imposed upon any others who suffer injury from the unlawful conduct of any other people or 



entities.  



B. The Undertaking Statute is Unconstitutional as Applied 



 



68. The Undertaking Statute is unconstitutional as applied to Kendall in this case, 



particularly if it is fixed in an amount much more than $300. 



69. The Undertaking Statute unconstitutionally restricts Kendall’s access to the courts 



as guaranteed by the Utah Constitution in Article I, § 11. 



70. The Undertaking Statute violates Kendall’s substantive and procedural due process 



rights guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution and 



the Due Process Clause of Article I, § 7 of the Utah Constitution. The Undertaking Statute 



arbitrarily and discriminatorily prevents Kendall from bringing his case in court simply due to his 



financial status. The Undertaking Statute is vague, calls for gross speculation by this Court, and 
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does not provide this Court with reasonable guidelines to follow in determining the undertaking 



amount in Kendall’s case.  



71. The Undertaking Statute violates Kendall’s rights secured by the Equal Protection 



Clause of the Fourteenth Amendment to the United States Constitution and the Uniform Operation 



of Laws Clause of Article I, § 24 of the Utah Constitution because it places an undue burden on 



his ability to file an action against the Defendants, a burden that is based solely on his financial 



status. Also, that burden is imposed upon Kendall only because he seeks to recover from a 



governmental entity for damages he has sustained as a result of its unlawful conduct. That burden 



is not imposed upon any others who suffer injury from the unlawful conduct of any other people 



or entities. 



SIXTH CLAIM FOR RELIEF 



(For Declaratory Judgment – For a Determination of the Bond Amount and a 



Determination of the Undertaking Amount in the Event the Statutes Apply to This Case 



and Are Deemed to Be Constitutional) 



 



A. Determination of the Bond Statute Amount in This Case 



 



72. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 



73. In the event the Bond Statute is found to apply to Kendall in this case, and is held 



to be constitutional, Kendall requests a determination by the court of the amount required by the 



Bond Statute. 
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B. Determination of the Undertaking Statute Amount in This Case 



74. For and in support of this cause of action, Plaintiff incorporates by this reference 



the allegations in the preceding paragraphs. 



75. In the event the Undertaking Statute is found to apply to Kendall in this case, and 



is held to be constitutional, Kendall requests a determination by the court of the amount required 



by the Undertaking Statute. 



PRAYER FOR RELIEF 



 WHEREFORE, Plaintiff respectfully requests the Court to enter judgment as follows: 



(1) To enter a declaratory judgment that UTAH CODE ANN. § 78B-3-104 is inapplicable 



to this matter; 



(2) To enter a declaratory judgment that UTAH CODE ANN. § 78B-3-104 and § 63G-7-



601, facially and as applied to Kendall, violate the Due Process Clauses of the Fifth and Fourteenth 



Amendments to the United States Constitution and Article I, § 7 of the Utah Constitution, and 42 



U.S.C. § 1983; 



(3) To enter a declaratory judgment that UTAH CODE ANN. § 78B-3-104 and § 63G-7-



601, facially and as applied to Kendall, violate the Equal Protection Clause of the Fourteenth 



Amendment to the United States Constitution and the Uniform Operation of Laws Clause of Utah 



Constitution in Article I, § 24; 



(4) To enter a declaratory judgment that UTAH CODE ANN. § 78B-3-104 and § 63G-7-



601, facially and as applied to Kendall, violate the Open Courts Clause of the Utah Constitution; 



(5) In the event that UTAH CODE ANN. § 78B-3-104 is found to apply to Kendall in 



this case, and is held to be constitutional both facially and as applied, to enter an order 



determining the amount required by the statute. 
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(6) In the event that UTAH CODE ANN. § 63G-7-601 is found to apply to Kendall in this 



case, and is held to be constitutional both facially and as applied, to enter an order determining the 



amount required by the statute. 



(7) For reasonable attorneys’ fees as provided by 42 U.S.C. § 1988 and by Utah law; 



(8) For such other and further relief as the Court deems just and appropriate. 



DATED this 5th day of February, 2015. 



WINDER & COUNSEL, P.C. 



 



          By:      /s/ Ross C. Anderson    



Ross C. Anderson 



         Attorney for Plaintiff 
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Return of Electronic Notification



Recipients
Ross Anderson  - Notification received on 2015-02-05 17:36:31.34.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-05-2015:17:36:03



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Amended Complaint for Declaratory Judgment



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN BURVIS



BRETT OLSEN



00062











Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 8411 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. Pregman, 



and Salt Lake City Corporation,   



 



  Defendants. 



 



EXHIBIT “A” TO 



AMENDED COMPLAINT FOR  



DECLARATORY JUDGMENT 



 



 



 



 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 
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Return of Electronic Notification



Recipients
Ross Anderson  - Notification received on 2015-02-06 12:33:43.883.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-06-2015:12:33:06



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Exhibit "A" to Amended Complaint for
Declaratory Judgment



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN PURVIS



BRETT OLSEN
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Return of Electronic Notification



Recipients
Ross Anderson  - Notification received on 2015-02-12 13:46:40.41.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-12-2015:13:46:05



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Summons on Return



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN PURVIS



BRETT OLSEN
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Return of Electronic Notification



Recipients
Ross Anderson  - Notification received on 2015-02-26 15:53:34.22.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-26-2015:15:51:40



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Other Summons to Tom Edmundson



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN PURVIS



BRETT OLSEN
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Recipients
Ross Anderson  - Notification received on 2015-02-26 15:54:24.717.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-26-2015:15:53:05



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Other Summons to Joseph Allen



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN PURVIS



BRETT OLSEN
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Return of Electronic Notification



Recipients
Ross Anderson  - Notification received on 2015-02-26 15:55:26.09.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-26-2015:15:53:45



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Other Summons to George Pregman



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN PURVIS



BRETT OLSEN
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Recipients
Ross Anderson  - Notification received on 2015-02-26 15:59:25.363.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-26-2015:15:57:39



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Other Summons to Brian Purvis



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN PURVIS



BRETT OLSEN
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Recipients
Ross Anderson  - Notification received on 2015-02-26 15:59:54.643.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-26-2015:15:58:56



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Other Summons to Brett Olsen



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN PURVIS



BRETT OLSEN
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Return of Electronic Notification



Recipients
Ross Anderson  - Notification received on 2015-02-26 16:05:56.81.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-26-2015:16:05:09



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Acceptance of Service of Process



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN PURVIS



BRETT OLSEN
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Recipients
Ross Anderson  - Notification received on 2015-02-26 16:06:47.263.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-26-2015:16:06:06



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Acceptance of Service of Process



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN PURVIS



BRETT OLSEN
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Recipients
Ross Anderson  - Notification received on 2015-02-26 16:07:47.387.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-26-2015:16:07:03



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Acceptance of Service of Process



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN PURVIS



BRETT OLSEN
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Recipients
Ross Anderson  - Notification received on 2015-02-26 16:08:35.997.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-26-2015:16:08:07



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Acceptance of Service of Process



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN PURVIS



BRETT OLSEN
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Return of Electronic Notification



Recipients
Ross Anderson  - Notification received on 2015-02-26 16:09:25.763.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-26-2015:16:08:56



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Acceptance of Service of Process



Filed by or in behalf of: Ross Anderson



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



SALT LAKE CITY CORPORATION



GEORGE S PREGMAN



TOM EDMUNSON



JOSEPH ALLEN EVERETT



BRIAN PURVIS



BRETT OLSEN
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorney for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmunson, 
George S. Pregman, and Salt Lake City Corporation 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



ANSWER 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, George 



Pregman and Salt Lake City Corporation (collectively the “City Defendants”), by and through 



their attorney of record, hereby answer Plaintiff’s Complaint and respond to the allegations set 



forth as follows: 



INTRODUCTION 



1. Paragraph 1 states legal conclusions to which no response is required.  To the 



extent paragraph 1 states anything more than legal conclusions, the City Defendants deny those 
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allegations.1 



2. The City Defendants admit that on June 18, 2014, a three year old boy was 



reported missing from his home located at 2511 Filmore Street, Salt Lake City, Utah.  The City 



Defendants also admit that Officers Everett, Edmunson and Pregman conducted a search of the 



home at 2511 Filmore Street, Salt Lake City, Utah, looking for the boy.  The City Defendants 



deny the balance of the allegations set forth in paragraph 2. 



3. The City Defendants admit Officers Olsen and Worsencroft approached 



Plaintiff’s home during the course of a door to door search for the missing boy.  The City 



Defendants also admit Officer Worsencroft approached the front door while Officer Olsen 



approached the north gate to Plaintiff’s back yard.  The City Defendants deny the balance of the 



allegations of paragraph 3. 



4. The City Defendants admit that Officer Olsen, to prevent serious bodily injury to 



himself, drew his service weapon and fired twice at Plaintiff’s dog.  The City Defendants also 



admit that Plaintiff’s dog was killed.  The City Defendants deny the balance of the allegations of 



paragraph 4. 



5. The City Defendants admit that the missing boy was later found sleeping under a 



box or in the box by a lounge chair in the basement of the Filmore Street home.  To the extent 



paragraph 5 alleges anything further, the City Defendants deny those allegations. 



6. The City Defendants deny the allegations of paragraph 6. 



7. The City Defendants are without knowledge or information sufficient to form a 



                                                 
1  The unnumbered introductory paragraph of the Complaint also contains numerous statements and legal 



conclusions to which no response is required.  To the extent that paragraph contains anything more than statements 
or legal conclusions to which no response is required, the City Defendants deny those allegations. 
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belief as to the truth of the allegations regarding the rights Plaintiff states he seeks to protect and, 



therefore, deny those allegations.  The City Defendants deny the balance of the allegations set 



forth in paragraph 7. 



JURISDICTION AND VENUE 



8. Paragraph 8 states a legal conclusion to which no response is required. 



9. Paragraph 9 states a legal conclusion to which no response is required. 



PARTIES 



10. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 10 and, therefore, deny the 



allegations of that paragraph. 



11. The City Defendants admit that Salt Lake City Corporation is a municipality duly 



organized and existing under the laws of the state of Utah.  To the extent paragraph 11 alleges 



anything further, the City Defendants deny those allegations. 



12. The City Defendants admit Salt Lake City Police Department is located in Salt 



Lake County and is a department of Salt Lake City Corporation.  To the extent paragraph 12 



alleges anything further, the City Defendants deny those allegations. 



13. Paragraph 13 states legal conclusions to which no response is required. 



14. The City Defendants admit that Officers Olsen, Burvis, Allen, Edmunson and 



Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 



Department on June 18, 2014.  The balance of Paragraph 14 states legal conclusions to which no 



response is required. 



  



00122











4 



GENERAL FACTUAL ALLEGATIONS 
The Challenged Laws 



 
15. The City Defendants deny the allegations of paragraph 15 on the grounds Utah 



Code § 63G-7-601 speaks for its self. 



16. The City Defendants deny the allegations of paragraph 16 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



17. The City Defendants deny the allegations of paragraph 17 on the grounds Utah 



Code §§ 63G-7-601 and 78B-3-104 speak for themselves. 



18. Paragraph 18 states a legal conclusion to which no response is required. 



DECLARATORY RELIEF ALLEGATIONS 



19. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 19 and, therefore, deny the 



allegations of that paragraph. 



20. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 20 and, therefore, deny the 



allegations of that paragraph. 



21. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 21 and, therefore, deny the 



allegations of that paragraph. 



22. The City Defendants deny the allegations of paragraph 22. 



23. Paragraph 23 states legal conclusions to which no response is required.  To the 



extent paragraph 23 alleges anything more than legal conclusions, the City Defendants deny 



those allegations. 
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24. Paragraph 24 contains a statement to which no response is required. 



25. Paragraph 25 states a legal conclusion to which no response is required. 



FIRST CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute in Inapplicable) 



 
26. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



27. The City Defendants deny the allegations of paragraph 27 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



28. The City Defendants deny the allegations of paragraph 28 on the grounds Utah 



Code § 63G-7-902(1) speaks for itself. 



29. The City Defendants admit that Officers Olsen, Burvis, Allen, Edmunson and 



Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 



Department on June 18, 2014.  To the extent paragraph 29 alleges anything further, the City 



Defendants deny those allegations. 



30. Paragraph 30 states legal conclusions to which no response is required.  To the 



extent paragraph 30 alleges anything further, the City Defendants deny those allegations. 



31. Paragraph 31 states legal conclusions to which no response is required.  To the 



extent paragraph 31 alleges anything further, the City Defendants deny those allegations. 



32. The City Defendants admit that Salt Lake City Corporation will defend Officers 



Olsen, Burvis, Allen, Edmunson and Pregman against actions they took in the course and scope 



of their employment.  To the extent paragraph 32 alleges anything further, the City Defendants 



deny those allegations. 



33. The City Defendants are without knowledge or information sufficient to form a 
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belief as to the truth of the allegations set forth in paragraph 33 and, therefore, deny the 



allegations of that paragraph. 



34. The City Defendants deny the allegations of paragraph 34. 



SECOND CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 



Open Courts Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Open Courts Clause of the Utah Constitution 



 
35. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



36. The City Defendants deny the allegations of paragraph 36 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



37. The City Defendants deny the allegations of paragraph 37. 



38. The City Defendants deny the allegations of paragraph 38. 



39. The City Defendants admit that the bond required by Utah Code § 78B-3-104 



must be filed before filing suit against a police officer.  The City Defendants either deny or are 



without knowledge or information sufficient to form a belief as to the truth of the balance of the 



allegations set forth in paragraph 39 and, therefore, deny those allegations. 



40. Paragraph 40 states legal conclusions to which no response is required.  To the 



extent paragraph 40 states anything more than a legal conclusion, the City Defendants deny those 



allegations. 



41. Paragraph 41 states legal conclusions to which no response is required.  To the 



extent paragraph 41 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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B. The Undertaking Statute Violated the Open Courts Clause of the Utah Constitution 



42. Paragraph 42 states legal conclusions to which no response is required.  To the 



extent paragraph 42 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



43. Paragraph 43 states legal conclusions to which no response is required.  To the 



extent paragraph 43 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



44. The City Defendants admit the undertaking under Utah Code § 63G-7-601 must 



be filed at the time of filing a suit against a government entity.  The City Defendants are without 



knowledge or information sufficient to form a belief as to the truth of the allegations set forth in 



the balance of the allegations of paragraph 44 and, therefore, deny those allegations. 



45. Paragraph 45 states legal conclusions to which no response is required.  To the 



extent paragraph 45 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



46. Paragraph 46 states legal conclusions to which no response is required.  To the 



extent paragraph 46 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



THIRD CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate Due 



Process Under the Fifth and Fourteenth Amendments to the U.S. Constitution and the Due 
Process Clause of Article I, § 7 of the Utah Constitution) 



 
A. The Bond Statute Violates the Due Process Clauses of the Fifth and Fourteenth 



Amendments to the U.S. Constitution and Article I, § 7 of the Utah Constitution. 
 
47. The City Defendants incorporate by reference their responses to the allegations 
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set forth in all preceding paragraphs as if fully set forth herein. 



48. Paragraph 48 states legal conclusions to which no response is required.  To the 



extent paragraph 48 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



49. Paragraph 49 states legal conclusions to which no response is required.  To the 



extent paragraph 49 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



50. Paragraph 50 states legal conclusions to which no response is required.  To the 



extent paragraph 50 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking Statute Violates the Due Process Clause of the Fifth and 
Fourteenth Amendments to the U.S. Constitution and Article I, § 7 of the Utah 
Constitution. 
 
51. Paragraph 51 states legal conclusions to which no response is required.  To the 



extent paragraph 51 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



52. Paragraph 52 states legal conclusions to which no response is required.  To the 



extent paragraph 52 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



53. Paragraph 53 states legal conclusions to which no response is required.  To the 



extent paragraph 53 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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FOURTH CAUSE OF ACTION 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 
Equal Protection Clause of the U.S. Constitution and the Uniform Operation of Laws 



Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Equal Protection Clause of the Fourteenth 



Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
54. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



55. The City Defendants deny the second sentence of paragraph 55 on the grounds 



that Article I, § 24 of the Utah Constitution speaks for itself.  The balance of the allegations of 



paragraph 55 state legal conclusions to which no response is required.  To the extent paragraph 



55 alleges anything further, the City Defendants deny those allegations. 



56. Paragraph 56 states legal conclusions to which no response is required.  To the 



extent paragraph 56 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



57. Paragraph 57 states legal conclusions to which no response is required.  To the 



extent paragraph 57 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



58. Paragraph 58 states legal conclusions to which no response is required.  To the 



extent paragraph 58 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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B. The Undertaking Statute Violates the Equal Protection Clause of the Fourteenth 
Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
59. Paragraph 59 states legal conclusions to which no response is required.  To the 



extent paragraph 59 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



60. Paragraph 60 states legal conclusions to which no response is required.  To the 



extent paragraph 60 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



61. Paragraph 61 states legal conclusions to which no response is required.  To the 



extent paragraph 61 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



62. Paragraph 62 states legal conclusions to which no response is required.  To the 



extent paragraph 62 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



 
FIFTH CAUSE OF ACTION 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute are 
Unconstitutional as Applied in this Case) 



 
A. The Bond Statute is Unconstitutional as Applied 



63. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



64. The City Defendants are either without knowledge or information sufficient to 



form a belief as to the truth of the allegation regarding Plaintiff’s financial ability to post the 



required bond, and, therefore, deny that allegation.  The balance of the allegations of paragraph 
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64 state legal conclusions to which no response is required.  To the extent paragraph 64 states 



anything more, the City Defendants deny those allegations. 



65. Paragraph 65 states legal conclusions to which no response is required.  To the 



extent paragraph 65 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



66. Paragraph 66 states legal conclusions to which no response is required.  To the 



extent paragraph 66 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



67. Paragraph 67 states legal conclusions to which no response is required.  To the 



extent paragraph 67 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking is Unconstitutional as Applied 



68. Paragraph 68 states legal conclusions to which no response is required.  To the 



extent paragraph 68 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



69. Paragraph 69 states legal conclusions to which no response is required.  To the 



extent paragraph 69 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



70. Paragraph 70 states legal conclusions to which no response is required.  To the 



extent paragraph 70 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



71. Paragraph 71 states legal conclusions to which no response is required.  To the 
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extent paragraph 71 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



SIXTH CAUSE OF ACTION 
(For Declaratory Judgment – For a Determination of the Bond Amount and a 



Determination of the Undertaking Amount in the Event the Statutes Apply to this Case and 
are Deemed to be Constitutional) 



 
A. Determination of the Bond Statute Amount in this Case. 



 
72. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



73. Paragraph 73 contains a statement to which no response is required. 



B. Determination of the Undertaking Statute Amount in this Case 



74. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



75. Paragraph 75 contains a statement to which no response is required. 



FIRST AFFIRMATIVE DEFENSE 



The Complaint fails to state a claim upon which relief can be granted. 



SECOND AFFIRMATIVE DEFENSE 



Plaintiff’s claim that Utah Code § 63G-7-601 is unconstitutional as applied fails because 



Plaintiff has not shown he is impecunious and unable to furnish the undertaking required by that 



statute. 



THIRD AFFIRMATIVE DEFENSE 



Plaintiff’s claim that Utah Code § 78B-3-104 is unconstitutional as applied fails because 



Plaintiff has not shown he is impecunious and unable to furnish the bond required by that statute. 
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PRAYER FOR RELIEF 



 Wherefore, the City Defendants pray the Plaintiff’s Complaint be dismissed with 



prejudice and the City Defendants be awarded reasonable attorney fees and costs incurred in this 



matter as allowed by law, and for such other and further relief the Court deems just and proper. 



DATED this 27th day of February, 2015. 



 
              



Attorney for Defendants Brett Olsen, Lt. 
Brian Purvis, Joseph Allen Everett, Tom 
Edmunson, George S. Pregman, and Salt 
Lake City Corporation 
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 27th day of February, 2015, a true and correct copy of 
ANSWER was served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
        /s/ Heidi Medrano  
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3RD DISTRICT COURT - SALT LAKE
SALT LAKE  COUNTY, STATE OF UTAH



SEAN KENDALL,
    
:



Plaintiff :



vs.



:
:
:
:
:



NOTICE OF EVENT DUE DATES



BRETT OLSEN,
:
: Case No: 150900558 MI



Defendant : Discovery Tier: 2
: Judge: KEITH KELLY



To Counsel and Parties:
The district court case management system has automatically generated this notice, calculating the
dates set forth below under Utah Rule of Civil Procedure 26.  These dates will constitute the
schedule for disclosures, fact discovery, expert discovery, ADR and readiness for trial.  This
schedule does not govern extraordinary discovery.



Based on the date the defendant's answer was filed, the following event due dates apply in this
case.  If any date is a Saturday, Sunday or legal holiday, the due date is the following business day.



Date Answer filed: 27-Feb-15
* Plaintiff's initial disclosures due: 13-Mar-15 (Date answer filed plus 14 days)



* Defendant's initial disclosures due: 10-Apr-15 (Date answer filed plus 42 days)



* Fact discovery completed: 07-Oct-15
(Date defendant's disclosures due plus 120, 180,
or 210 days, depending on the discovery tier.)



* Expert discovery completed: 10-Feb-16 (Date fact discovery completed plus 126 days)



* ADR completed (unless exempt): 10-Feb-16 (Date expert discovery completed)



* Certificate of Readiness for Trial due: 10-Feb-16 (Date expert discovery completed)



The parties shall promptly notify the Court of any settlements or stipulations.  Self Help Resources
are available at www.utcourts.gov.



CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the following people for case 150900558
by the method and on the date specified.



EMAIL:   ROSS C ANDERSON
EMAIL:   MARK E KITTRELL
EMAIL:   SAMANTHA J SLARK



Date: February 27, 2015 /s/ CHRIS DAVIES
Clerk/Clerk of Court
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-02-27 15:30:52.89.



ROSS C ANDERSON  - Notification received on 2015-02-27 15:31:02.093.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 02-27-2015:15:30:00



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Answer



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorney for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmunson, 
George S. Pregman, and Salt Lake City Corporation 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



ANSWER 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, George 



Pregman and Salt Lake City Corporation (collectively the “City Defendants”), by and through 



their attorney of record, hereby answer Plaintiff’s Complaint and respond to the allegations set 



forth as follows: 



INTRODUCTION 



1. Paragraph 1 states legal conclusions to which no response is required.  To the 



extent paragraph 1 states anything more than legal conclusions, the City Defendants deny those 
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allegations.1 



2. The City Defendants admit that on June 18, 2014, a three year old boy was 



reported missing from his home located at 2511 Filmore Street, Salt Lake City, Utah.  The City 



Defendants also admit that Officers Everett, Edmunson and Pregman conducted a search of the 



home at 2511 Filmore Street, Salt Lake City, Utah, looking for the boy.  The City Defendants 



deny the balance of the allegations set forth in paragraph 2. 



3. The City Defendants admit Officers Olsen and Worsencroft approached 



Plaintiff’s home during the course of a door to door search for the missing boy.  The City 



Defendants also admit Officer Worsencroft approached the front door while Officer Olsen 



approached the north gate to Plaintiff’s back yard.  The City Defendants deny the balance of the 



allegations of paragraph 3. 



4. The City Defendants admit that Officer Olsen, to prevent serious bodily injury to 



himself, drew his service weapon and fired twice at Plaintiff’s dog.  The City Defendants also 



admit that Plaintiff’s dog was killed.  The City Defendants deny the balance of the allegations of 



paragraph 4. 



5. The City Defendants admit that the missing boy was later found sleeping under a 



box or in the box by a lounge chair in the basement of the Filmore Street home.  To the extent 



paragraph 5 alleges anything further, the City Defendants deny those allegations. 



6. The City Defendants deny the allegations of paragraph 6. 



7. The City Defendants are without knowledge or information sufficient to form a 



                                                 
1  The unnumbered introductory paragraph of the Complaint also contains numerous statements and legal 



conclusions to which no response is required.  To the extent that paragraph contains anything more than statements 
or legal conclusions to which no response is required, the City Defendants deny those allegations. 
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belief as to the truth of the allegations regarding the rights Plaintiff states he seeks to protect and, 



therefore, deny those allegations.  The City Defendants deny the balance of the allegations set 



forth in paragraph 7. 



JURISDICTION AND VENUE 



8. Paragraph 8 states a legal conclusion to which no response is required. 



9. Paragraph 9 states a legal conclusion to which no response is required. 



PARTIES 



10. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 10 and, therefore, deny the 



allegations of that paragraph. 



11. The City Defendants admit that Salt Lake City Corporation is a municipality duly 



organized and existing under the laws of the state of Utah.  To the extent paragraph 11 alleges 



anything further, the City Defendants deny those allegations. 



12. The City Defendants admit Salt Lake City Police Department is located in Salt 



Lake County and is a department of Salt Lake City Corporation.  To the extent paragraph 12 



alleges anything further, the City Defendants deny those allegations. 



13. Paragraph 13 states legal conclusions to which no response is required. 



14. The City Defendants admit that Officers Olsen, Burvis, Allen, Edmunson and 



Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 



Department on June 18, 2014.  The balance of Paragraph 14 states legal conclusions to which no 



response is required. 
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GENERAL FACTUAL ALLEGATIONS 
The Challenged Laws 



 
15. The City Defendants deny the allegations of paragraph 15 on the grounds Utah 



Code § 63G-7-601 speaks for its self. 



16. The City Defendants deny the allegations of paragraph 16 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



17. The City Defendants deny the allegations of paragraph 17 on the grounds Utah 



Code §§ 63G-7-601 and 78B-3-104 speak for themselves. 



18. Paragraph 18 states a legal conclusion to which no response is required. 



DECLARATORY RELIEF ALLEGATIONS 



19. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 19 and, therefore, deny the 



allegations of that paragraph. 



20. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 20 and, therefore, deny the 



allegations of that paragraph. 



21. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 21 and, therefore, deny the 



allegations of that paragraph. 



22. The City Defendants deny the allegations of paragraph 22. 



23. Paragraph 23 states legal conclusions to which no response is required.  To the 



extent paragraph 23 alleges anything more than legal conclusions, the City Defendants deny 



those allegations. 
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24. Paragraph 24 contains a statement to which no response is required. 



25. Paragraph 25 states a legal conclusion to which no response is required. 



FIRST CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute in Inapplicable) 



 
26. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



27. The City Defendants deny the allegations of paragraph 27 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



28. The City Defendants deny the allegations of paragraph 28 on the grounds Utah 



Code § 63G-7-902(1) speaks for itself. 



29. The City Defendants admit that Officers Olsen, Burvis, Allen, Edmunson and 



Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 



Department on June 18, 2014.  To the extent paragraph 29 alleges anything further, the City 



Defendants deny those allegations. 



30. Paragraph 30 states legal conclusions to which no response is required.  To the 



extent paragraph 30 alleges anything further, the City Defendants deny those allegations. 



31. Paragraph 31 states legal conclusions to which no response is required.  To the 



extent paragraph 31 alleges anything further, the City Defendants deny those allegations. 



32. The City Defendants admit that Salt Lake City Corporation will defend Officers 



Olsen, Burvis, Allen, Edmunson and Pregman against actions they took in the course and scope 



of their employment.  To the extent paragraph 32 alleges anything further, the City Defendants 



deny those allegations. 



33. The City Defendants are without knowledge or information sufficient to form a 
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belief as to the truth of the allegations set forth in paragraph 33 and, therefore, deny the 



allegations of that paragraph. 



34. The City Defendants deny the allegations of paragraph 34. 



SECOND CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 



Open Courts Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Open Courts Clause of the Utah Constitution 



 
35. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



36. The City Defendants deny the allegations of paragraph 36 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



37. The City Defendants deny the allegations of paragraph 37. 



38. The City Defendants deny the allegations of paragraph 38. 



39. The City Defendants admit that the bond required by Utah Code § 78B-3-104 



must be filed before filing suit against a police officer.  The City Defendants either deny or are 



without knowledge or information sufficient to form a belief as to the truth of the balance of the 



allegations set forth in paragraph 39 and, therefore, deny those allegations. 



40. Paragraph 40 states legal conclusions to which no response is required.  To the 



extent paragraph 40 states anything more than a legal conclusion, the City Defendants deny those 



allegations. 



41. Paragraph 41 states legal conclusions to which no response is required.  To the 



extent paragraph 41 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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B. The Undertaking Statute Violated the Open Courts Clause of the Utah Constitution 



42. Paragraph 42 states legal conclusions to which no response is required.  To the 



extent paragraph 42 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



43. Paragraph 43 states legal conclusions to which no response is required.  To the 



extent paragraph 43 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



44. The City Defendants admit the undertaking under Utah Code § 63G-7-601 must 



be filed at the time of filing a suit against a government entity.  The City Defendants are without 



knowledge or information sufficient to form a belief as to the truth of the allegations set forth in 



the balance of the allegations of paragraph 44 and, therefore, deny those allegations. 



45. Paragraph 45 states legal conclusions to which no response is required.  To the 



extent paragraph 45 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



46. Paragraph 46 states legal conclusions to which no response is required.  To the 



extent paragraph 46 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



THIRD CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate Due 



Process Under the Fifth and Fourteenth Amendments to the U.S. Constitution and the Due 
Process Clause of Article I, § 7 of the Utah Constitution) 



 
A. The Bond Statute Violates the Due Process Clauses of the Fifth and Fourteenth 



Amendments to the U.S. Constitution and Article I, § 7 of the Utah Constitution. 
 
47. The City Defendants incorporate by reference their responses to the allegations 
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set forth in all preceding paragraphs as if fully set forth herein. 



48. Paragraph 48 states legal conclusions to which no response is required.  To the 



extent paragraph 48 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



49. Paragraph 49 states legal conclusions to which no response is required.  To the 



extent paragraph 49 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



50. Paragraph 50 states legal conclusions to which no response is required.  To the 



extent paragraph 50 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking Statute Violates the Due Process Clause of the Fifth and 
Fourteenth Amendments to the U.S. Constitution and Article I, § 7 of the Utah 
Constitution. 
 
51. Paragraph 51 states legal conclusions to which no response is required.  To the 



extent paragraph 51 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



52. Paragraph 52 states legal conclusions to which no response is required.  To the 



extent paragraph 52 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



53. Paragraph 53 states legal conclusions to which no response is required.  To the 



extent paragraph 53 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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FOURTH CAUSE OF ACTION 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 
Equal Protection Clause of the U.S. Constitution and the Uniform Operation of Laws 



Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Equal Protection Clause of the Fourteenth 



Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
54. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



55. The City Defendants deny the second sentence of paragraph 55 on the grounds 



that Article I, § 24 of the Utah Constitution speaks for itself.  The balance of the allegations of 



paragraph 55 state legal conclusions to which no response is required.  To the extent paragraph 



55 alleges anything further, the City Defendants deny those allegations. 



56. Paragraph 56 states legal conclusions to which no response is required.  To the 



extent paragraph 56 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



57. Paragraph 57 states legal conclusions to which no response is required.  To the 



extent paragraph 57 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



58. Paragraph 58 states legal conclusions to which no response is required.  To the 



extent paragraph 58 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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B. The Undertaking Statute Violates the Equal Protection Clause of the Fourteenth 
Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
59. Paragraph 59 states legal conclusions to which no response is required.  To the 



extent paragraph 59 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



60. Paragraph 60 states legal conclusions to which no response is required.  To the 



extent paragraph 60 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



61. Paragraph 61 states legal conclusions to which no response is required.  To the 



extent paragraph 61 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



62. Paragraph 62 states legal conclusions to which no response is required.  To the 



extent paragraph 62 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



 
FIFTH CAUSE OF ACTION 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute are 
Unconstitutional as Applied in this Case) 



 
A. The Bond Statute is Unconstitutional as Applied 



63. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



64. The City Defendants are either without knowledge or information sufficient to 



form a belief as to the truth of the allegation regarding Plaintiff’s financial ability to post the 



required bond, and, therefore, deny that allegation.  The balance of the allegations of paragraph 
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64 state legal conclusions to which no response is required.  To the extent paragraph 64 states 



anything more, the City Defendants deny those allegations. 



65. Paragraph 65 states legal conclusions to which no response is required.  To the 



extent paragraph 65 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



66. Paragraph 66 states legal conclusions to which no response is required.  To the 



extent paragraph 66 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



67. Paragraph 67 states legal conclusions to which no response is required.  To the 



extent paragraph 67 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking is Unconstitutional as Applied 



68. Paragraph 68 states legal conclusions to which no response is required.  To the 



extent paragraph 68 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



69. Paragraph 69 states legal conclusions to which no response is required.  To the 



extent paragraph 69 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



70. Paragraph 70 states legal conclusions to which no response is required.  To the 



extent paragraph 70 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



71. Paragraph 71 states legal conclusions to which no response is required.  To the 
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extent paragraph 71 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



SIXTH CAUSE OF ACTION 
(For Declaratory Judgment – For a Determination of the Bond Amount and a 



Determination of the Undertaking Amount in the Event the Statutes Apply to this Case and 
are Deemed to be Constitutional) 



 
A. Determination of the Bond Statute Amount in this Case. 



 
72. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



73. Paragraph 73 contains a statement to which no response is required. 



B. Determination of the Undertaking Statute Amount in this Case 



74. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



75. Paragraph 75 contains a statement to which no response is required. 



FIRST AFFIRMATIVE DEFENSE 



The Complaint fails to state a claim upon which relief can be granted. 



SECOND AFFIRMATIVE DEFENSE 



Plaintiff’s claim that Utah Code § 63G-7-601 is unconstitutional as applied fails because 



Plaintiff has not shown he is impecunious and unable to furnish the undertaking required by that 



statute. 



THIRD AFFIRMATIVE DEFENSE 



Plaintiff’s claim that Utah Code § 78B-3-104 is unconstitutional as applied fails because 



Plaintiff has not shown he is impecunious and unable to furnish the bond required by that statute. 
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PRAYER FOR RELIEF 



 Wherefore, the City Defendants pray the Plaintiff’s Complaint be dismissed with 



prejudice and the City Defendants be awarded reasonable attorney fees and costs incurred in this 



matter as allowed by law, and for such other and further relief the Court deems just and proper. 



DATED this 2nd day of March, 2015. 



 
        /S/ Samantha J. Slark   



Attorney for Defendants Brett Olsen, Lt. 
Brian Purvis, Joseph Allen Everett, Tom 
Edmunson, George S. Pregman, and Salt 
Lake City Corporation 
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 2nd day of March, 2015, a true and correct copy of 
ANSWER was served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 



        /s/ Heidi Medrano  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-03-02 11:21:22.507.



ROSS C ANDERSON  - Notification received on 2015-03-02 11:21:32.79.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 03-02-2015:11:20:51



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Answer



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Kendall  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Kendall, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



PLAINTIFF’S INITIAL DISCLOSURES 
 
 
 
 



Civil No.: 150900558 
 



Judge: Keith Kelly 
 



 



Plaintiff Sean Kendall, (“Kendall”) by and through counsel of record, hereby submits his 



Initial Disclosures to Defendants Brett Olsen (“Olsen”), Lt. Brian Purvis (“Purvis”), Joseph 



Allen Everett (“Everett”), Tom Edmundson (“Edmundson”), George S. Pregman (“Pregman”), 



and Salt Lake City Corporation (“SLCC”). 



These disclosures are based upon information currently available to Kendall and his 



counsel and made pursuant to the requirements of UTAH R. OF CIV. P. 26(a)(1). Kendall reserves 



the right to amend and/or supplement these disclosures as additional information becomes 



available, or as the meaning or significance of additional information becomes apparent through 



the course of discovery in this matter.  
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A. Individuals Likely to Have Discoverable Information Supporting Kendall’s Claims, 
UTAH R. CIV. P. 26(a)(1)(A)(i) 
 



Kendall identifies the following individuals as likely to have information relevant to his 



claims: 



1. Sean Kendall 
2938 South Hudson Circle 
Salt Lake City, UT  84106 
(435) 790-6320 
Subject of Information: Kendall is the Plaintiff in this current litigation and has personal 
knowledge of the nature of his claims against the Defendants for violation of his federal 
and state constitutional rights. He has knowledge about his limited assets and financial 
resources, and his inability to obtain a bond as required by UTAH CODE ANN. §§ 78B-3-
104, or an undertaking as required by 63G-7-601 in an amount substantially more than 
$300.  
 



2. Randall K. Edwards  
136 South Main Street 
Suite 700 
Salt Lake City, Utah  84101 
(801) 328-0300 
Subject of Information: Mr. Edwards is an attorney with previous experience at the Salt 
Lake City Attorney’s Office, the Reno, Nevada, City Attorney’s Office, and as a 
plaintiff’s attorney in cases alleging wrongful acts by law enforcement officers. He has 
knowledge of the nature and applicability of the bond requirement of UTAH CODE ANN. 
§§ 78B-3-104.  
 



3. Betty Croshaw 
Moreton & Company 
101 South 200 East, Suite 300 
Salt Lake City, Utah 84111 
(801) 531-1234 
Subject of Information: Ms. Croshaw is Senior Account Manager at Moreton & 
Company. Moreton & Company is a consulting and insurance brokerage firm with offices 
located in Salt Lake City, Utah. Ms. Croshaw has information reguarding the financial 
requirements necessary to qualify for a court cost bond.  



 
B. Fact Witnesses Plaintiff May Call in His Case-in-Chief, UTAH R. CIV. P. 26(a)(1)(A)(ii) 



 
Kendall identifies the following fact witness he may call in his case-in-chief and a 



summary of the expected testimony: 
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1. Sean Kendall 
2938 South Hudson Circle 
Salt Lake City, UT  84106 
(435) 790-6320 
Summary of Expected Testimony: Kendall is expected to testify as to the nature of his 
claims. He will testify that, due to his minimal assets and limited financial resources, he 
is unable to afford to post a bond as required by UTAH CODE ANN. §§ 78B-3-104, or an 
undertaking as required by 63G-7-601 in an amount substantially more than $300. 
Kendall will also testify as to his understanding of the degree to which the bond and 
undertaking requirements prevent his access to the courts. 
 



2. Randall K. Edwards  
136 South Main Street 
Suite 700 
Salt Lake City, Utah  84101 
(801) 328-0300 
Summary of Expected Testimony: Mr. Edwards is expected to testify that, in his 
experience, there is no way to accurately determine the amount of “attorney’s fees” 
incurred in cases where the Salt Lake City Attorney’s Office represents public officials or 
law enforcement officers. He will testify as to the speculative nature of trying to guess the 
amount of attorney’s fees before the case has concluded. Mr. Edwards will also testify 
that attorney’s fees could range anywhere from less than $30,000 to more than $500,000, 
depending on the case, and it is impossible to predict the amount before the conclusion of 
the case. 
 



3. Betty Croshaw 
Moreton & Company 
101 South 200 East, Suite 300 
Salt Lake City, Utah 84111 
(801) 531-1234 
Summary of Expected Testimony: Ms. Croshaw is expected to testify that Moreton & 
Company has only ever written court cost bonds in the amount of $300 and, in order to 
issue a bond, Moreton & Company requires assets as collateral on which it can collect. 
She will testify that, based on Kendall’s minimal assets and limited financial resources, 
Moreton & Company would not issue a bond or undertaking for more than $300. Ms. 
Croshaw will also testify that Moreton & Company would certainly not issue Kendall a 
bond for thousands of dollars, let alone hundreds of thousands of dollars. 
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C. Documents, Data Compilations, Electronically Stored Information and Tangible Things 
Plaintiff May Offer in His Case-in-Chief, UTAH R. CIV. P. 26(a)(1)(B)  
 



The following is a list of documents, data compilations, and tangible things in the 



possession, custody, or control of undersigned counsel, which are provided to Defendants’ 



council herewith, that are relevant to facts alleged with particularity in the pleadings: 



1. Kendall’s checking account statements detailing balances and transactions between 
09/03/2013 and 03/05/2015. See documents Bates Numbered PLTF00001 - 
PLTF00023. 
 



2. Kendall’s savings account statement detailing balances and transactions between 
09/03/2013 and 03/05/2015. See document Bates Numbered PLTF00024. 



 
3. Kendall’s retirement plan summary. See document Bates Numbered PLTF00025. 



 
4. Kendall’s life insurance policy and coverage. See document Bates Numbered 



PLTF00026. 
 



5. Kendall’s automobile loan statement detailing the balance and required monthly 
payment.  See document Bates Numbered PLTF00027. 



 
6. Kendall’s credit card account summary. See document Bates Numbered PLTF00028. 



 
7. Invoice summary sent to Kendall from his therapist, Steven McCowin, Ph.D.  See 



document Bates Numbered PLTF00029.  
 



8. Kendall’s residential rental agreement.  See documents Bates Numbered PLTF00030 
- PLTF00033. 



 
9. Kendall’s pay stubs from 07/31/2013 to 02/28/2015. See documents Bates Numbered 



PLTF00034 - PLTF00053.  
 



10. Kendall’s income tax documents from 2009 to 2015.  See document Bates Numbered 
PLTF00054 - PLTF00164. 



 
D. Preliminary Computations of Damages, UTAH R. CIV. P. 26(a)(1)(C) 
 



Kendall seeks declaratory judgment that: (1) the bond requirement under UTAH CODE 



ANN. § 78B-3-104 does not apply in this matter; and/or (2) the bond requirement under § 78B-3-



104 and the undertaking requirement under § 63G-7-601 are unconstitutional. In the event the 
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bond requirement is held to be applicable and the bond and undertaking requirements are held to 



be constitutional, facially and as applied in this matter, Kendall seeks a determination by the 



Court of the amount of the undertaking and the bond, as required by UTAH CODE ANN. §§ 78B-3-



104 and 63G-7-601.  Kendall also seeks reasonable attorney’s fees as provided by 42 U.S.C. § 



1988 and by Utah law.    



E. Copies of Agreements to Satisfy Judgment, Indemnify or Reimburse for Payments 
Made to Satisfy the Judgment, UTAH R. CIV. P. 26(a)(1)(D) 



 
There are no applicable insurance agreements. 



 
DATED this 12th day of March, 2015. 
 



 WINDER & COUNSEL, P.C. 
 



   /s/  Ross C. Anderson    
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Kendall  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Kendall, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



CERTIFICATE OF SERVICE OF 
PLAINTIFF’S INITIAL DISCLOSURES 
 
 
 
 



Civil No.: 150900558 
 



Judge: Keith Kelly 
 



 
 The Court is hereby notified that on the 12th day of March, 2015, Plaintiff Sean Kendall, 



by and through counsel, caused a true and correct copy of the PLAINTIFF’S INITIAL 



DISCLOSURES to be sent via United States Mail, first class postage prepaid to the following:   



Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



DATED this 12th day of March, 2015 
 



 WINDER & COUNSEL, P.C. 
 



 
    /s/ Ross C. Anderson    



 



00158











Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-03-12 16:52:04.833.



ROSS C ANDERSON  - Notification received on 2015-03-12 16:52:10.927.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 03-12-2015:16:51:35



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Other Plaintiff's Initial Disclosures



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-03-12 16:53:25.63.



ROSS C ANDERSON  - Notification received on 2015-03-12 16:53:37.223.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 03-12-2015:16:52:51



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Certificate of Service of Plaintiff's Initial
Disclosures



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff 



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



CERTIFICATE OF SERVICE OF 
PLAINTIFF’S SUPPLEMENTAL  



INITIAL DISCLOSURE 
 
 
 
 



Civil No.: 150900558 
 



Judge: Keith Kelly 
 



 
 The Court is hereby notified that on the 13th day of March, 2015, Plaintiff Sean Kendall, 



by and through counsel, caused a true and correct copy of the PLAINTIFF’S SUPPLEMENTAL 



INITIAL DISCLOSURE to be sent via United States Mail, first class postage prepaid to the 



following:   



Samantha J. Slark  
Mark E. Kittrell  
Salt Lake City Attorney’s Office  
451 S. State Street, Suite 505A  
P.O. Box 145478  
Salt Lake City, UT 84114-5478  
 



Dated this 13th day of March, 2015. 
 
 WINDER & COUNSEL, P.C. 
 



 
  /s/ Ross C. Anderson    



00163











Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-03-13 15:29:10.42.



ROSS C ANDERSON  - Notification received on 2015-03-13 15:29:19.607.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 03-13-2015:15:28:27



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Certificate of Service of Plaintiff's
Supplemental Initial Disclosure



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
Mark.Kittrell@slcgov.com  
 
Attorneys for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, 
George S. Pregman, and Salt Lake City Corporation 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



ANSWER TO AMENDED COMPLAINT 
FOR DECLARATORY JUDGMENT 



 
Case No: 150900558 



 
Hon. Keith Kelly 



 
 Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, George 



Pregman and Salt Lake City Corporation (collectively the “City Defendants”), by and through 



their attorney of record, hereby answer Plaintiff’s Complaint and respond to the allegations set 



forth as follows: 



INTRODUCTION 



1. Paragraph 1 states legal conclusions to which no response is required.  To the 
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extent paragraph 1 states anything more than legal conclusions, the City Defendants deny those 



allegations.1 



2. The City Defendants admit that on June 18, 2014, a three year old boy was 



reported missing from his home located at 2511 Filmore Street, Salt Lake City, Utah.  The City 



Defendants also admit that Officers Everett, Edmundson and Pregman conducted a search of the 



home at 2511 Filmore Street, Salt Lake City, Utah, looking for the boy.  The City Defendants 



deny the balance of the allegations set forth in paragraph 2. 



3. The City Defendants admit Officers Olsen and Worsencroft approached 



Plaintiff’s home during the course of a door to door search for the missing boy.  The City 



Defendants also admit Officer Worsencroft approached the front door while Officer Olsen 



approached the north gate to Plaintiff’s back yard.  The City Defendants deny the balance of the 



allegations of paragraph 3. 



4. The City Defendants admit that Officer Olsen, to prevent serious bodily injury to 



himself, drew his service weapon and fired twice at Plaintiff’s dog.  The City Defendants also 



admit that Plaintiff’s dog was killed.  The City Defendants deny the balance of the allegations of 



paragraph 4. 



5. The City Defendants admit that the missing boy was later found sleeping under a 



box or in the box by a lounge chair in the basement of the Filmore Street home.  To the extent 



paragraph 5 alleges anything further, the City Defendants deny those allegations. 



6. The City Defendants deny the allegations of paragraph 6. 



                                                 
1  The unnumbered introductory paragraph of the Complaint also contains numerous statements and legal 



conclusions to which no response is required.  To the extent that paragraph contains anything more than statements 
or legal conclusions to which no response is required, the City Defendants deny those allegations. 
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7. The City Defendants admit that Defendant Purvis is referred to as Purvis in the 



Amended Notice of Claim and admit that they agreed it was not necessary for Plaintiff to file an 



amended notice of claim to address that error.  The City Defendants are without knowledge or 



information sufficient to form a belief as to the truth of the allegations regarding the rights 



Plaintiff states he seeks to protect and, therefore, deny those allegations.  The City Defendants 



deny the balance of the allegations set forth in paragraph 7. 



JURISDICTION AND VENUE 



8. Paragraph 8 states a legal conclusion to which no response is required. 



9. Paragraph 9 states a legal conclusion to which no response is required. 



PARTIES 



10. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 10 and, therefore, deny the 



allegations of that paragraph. 



11. The City Defendants admit that Salt Lake City Corporation is a municipality duly 



organized and existing under the laws of the state of Utah.  To the extent paragraph 11 alleges 



anything further, the City Defendants deny those allegations. 



12. The City Defendants admit Salt Lake City Police Department is located in Salt 



Lake County and is a department of Salt Lake City Corporation.  To the extent paragraph 12 



alleges anything further, the City Defendants deny those allegations. 



13. Paragraph 13 states legal conclusions to which no response is required. 



14. The City Defendants admit that Officers Olsen, Purvis, Allen, Edmundson and 



Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 
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Department on June 18, 2014.  The balance of Paragraph 14 states legal conclusions to which no 



response is required. 



GENERAL FACTUAL ALLEGATIONS 
The Challenged Laws 



 
15. The City Defendants deny the allegations of paragraph 15 on the grounds Utah 



Code § 63G-7-601 speaks for its self. 



16. The City Defendants deny the allegations of paragraph 16 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



17. The City Defendants deny the allegations of paragraph 17 on the grounds Utah 



Code §§ 63G-7-601 and 78B-3-104 speak for themselves. 



18. Paragraph 18 states a legal conclusion to which no response is required. 



DECLARATORY RELIEF ALLEGATIONS 



19. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 19 and, therefore, deny the 



allegations of that paragraph. 



20. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 20 and, therefore, deny the 



allegations of that paragraph. 



21. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 21 and, therefore, deny the 



allegations of that paragraph. 



22. The City Defendants deny the allegations of paragraph 22. 



23. Paragraph 23 states legal conclusions to which no response is required.  To the 
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extent paragraph 23 alleges anything more than legal conclusions, the City Defendants deny 



those allegations. 



24. Paragraph 24 contains a statement to which no response is required. 



25. Paragraph 25 states a legal conclusion to which no response is required. 



FIRST CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute in Inapplicable) 



 
26. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



27. The City Defendants deny the allegations of paragraph 27 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



28. The City Defendants deny the allegations of paragraph 28 on the grounds Utah 



Code § 63G-7-902(1) speaks for itself. 



29. The City Defendants admit that Officers Olsen, Purvis, Allen, Edmundson and 



Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 



Department on June 18, 2014.  To the extent paragraph 29 alleges anything further, the City 



Defendants deny those allegations. 



30. Paragraph 30 states legal conclusions to which no response is required.  To the 



extent paragraph 30 alleges anything further, the City Defendants deny those allegations. 



31. Paragraph 31 states legal conclusions to which no response is required.  To the 



extent paragraph 31 alleges anything further, the City Defendants deny those allegations. 



32. The City Defendants admit that Salt Lake City Corporation will defend Officers 



Olsen, Purvis, Allen, Edmundson and Pregman against actions they took in the course and scope 



of their employment.  To the extent paragraph 32 alleges anything further, the City Defendants 
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deny those allegations. 



33. The City Defendants are without knowledge or information sufficient to form a 



belief as to the truth of the allegations set forth in paragraph 33 and, therefore, deny the 



allegations of that paragraph. 



34. The City Defendants deny the allegations of paragraph 34. 



SECOND CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 



Open Courts Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Open Courts Clause of the Utah Constitution 



 
35. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



36. The City Defendants deny the allegations of paragraph 36 on the grounds Utah 



Code § 78B-3-104 speaks for its self. 



37. The City Defendants deny the allegations of paragraph 37. 



38. The City Defendants deny the allegations of paragraph 38. 



39. The City Defendants admit that the bond required by Utah Code § 78B-3-104 



must be filed before filing suit against a police officer.  The City Defendants either deny or are 



without knowledge or information sufficient to form a belief as to the truth of the balance of the 



allegations set forth in paragraph 39 and, therefore, deny those allegations. 



40. Paragraph 40 states legal conclusions to which no response is required.  To the 



extent paragraph 40 states anything more than a legal conclusion, the City Defendants deny those 



allegations. 



41. Paragraph 41 states legal conclusions to which no response is required.  To the 
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extent paragraph 41 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking Statute Violated the Open Courts Clause of the Utah Constitution 



42. Paragraph 42 states legal conclusions to which no response is required.  To the 



extent paragraph 42 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



43. Paragraph 43 states legal conclusions to which no response is required.  To the 



extent paragraph 43 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



44. The City Defendants admit the undertaking under Utah Code § 63G-7-601 must 



be filed at the time of filing a suit against a government entity.  The City Defendants are without 



knowledge or information sufficient to form a belief as to the truth of the allegations set forth in 



the balance of the allegations of paragraph 44 and, therefore, deny those allegations. 



45. Paragraph 45 states legal conclusions to which no response is required.  To the 



extent paragraph 45 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



46. Paragraph 46 states legal conclusions to which no response is required.  To the 



extent paragraph 46 states anything more than legal conclusions, the City Defendants deny those 



allegations. 
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THIRD CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate Due 



Process Under the Fifth and Fourteenth Amendments to the U.S. Constitution and the Due 
Process Clause of Article I, § 7 of the Utah Constitution) 



 
A. The Bond Statute Violates the Due Process Clauses of the Fifth and Fourteenth 



Amendments to the U.S. Constitution and Article I, § 7 of the Utah Constitution. 
 
47. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



48. Paragraph 48 states legal conclusions to which no response is required.  To the 



extent paragraph 48 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



49. Paragraph 49 states legal conclusions to which no response is required.  To the 



extent paragraph 49 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



50. Paragraph 50 states legal conclusions to which no response is required.  To the 



extent paragraph 50 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking Statute Violates the Due Process Clause of the Fifth and 
Fourteenth Amendments to the U.S. Constitution and Article I, § 7 of the Utah 
Constitution. 
 
51. Paragraph 51 states legal conclusions to which no response is required.  To the 



extent paragraph 51 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



52. Paragraph 52 states legal conclusions to which no response is required.  To the 



extent paragraph 52 states anything more than legal conclusions, the City Defendants deny those 
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allegations. 



53. Paragraph 53 states legal conclusions to which no response is required.  To the 



extent paragraph 53 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



FOURTH CAUSE OF ACTION 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 
Equal Protection Clause of the U.S. Constitution and the Uniform Operation of Laws 



Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Equal Protection Clause of the Fourteenth 



Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
54. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



55. The City Defendants deny the second sentence of paragraph 55 on the grounds 



that Article I, § 24 of the Utah Constitution speaks for itself.  The balance of the allegations of 



paragraph 55 state legal conclusions to which no response is required.  To the extent paragraph 



55 alleges anything further, the City Defendants deny those allegations. 



56. Paragraph 56 states legal conclusions to which no response is required.  To the 



extent paragraph 56 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



57. Paragraph 57 states legal conclusions to which no response is required.  To the 



extent paragraph 57 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



58. Paragraph 58 states legal conclusions to which no response is required.  To the 
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extent paragraph 58 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking Statute Violates the Equal Protection Clause of the Fourteenth 
Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
59. Paragraph 59 states legal conclusions to which no response is required.  To the 



extent paragraph 59 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



60. Paragraph 60 states legal conclusions to which no response is required.  To the 



extent paragraph 60 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



61. Paragraph 61 states legal conclusions to which no response is required.  To the 



extent paragraph 61 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



62. Paragraph 62 states legal conclusions to which no response is required.  To the 



extent paragraph 62 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



 
FIFTH CAUSE OF ACTION 



(For Declaratory Judgment – The Bond Statute and the Undertaking Statute are 
Unconstitutional as Applied in this Case) 



 
A. The Bond Statute is Unconstitutional as Applied 



63. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



64. The City Defendants are without knowledge or information sufficient to form a 
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belief as to the truth of the allegation regarding Plaintiff’s financial ability to post the required 



bond, and, therefore, deny that allegation.  The balance of the allegations of paragraph 64 state 



legal conclusions to which no response is required.  To the extent paragraph 64 states anything 



more, the City Defendants deny those allegations. 



65. Paragraph 65 states legal conclusions to which no response is required.  To the 



extent paragraph 65 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



66. Paragraph 66 states legal conclusions to which no response is required.  To the 



extent paragraph 66 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



67. Paragraph 67 states legal conclusions to which no response is required.  To the 



extent paragraph 67 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



B. The Undertaking is Unconstitutional as Applied 



68. Paragraph 68 states legal conclusions to which no response is required.  To the 



extent paragraph 68 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



69. Paragraph 69 states legal conclusions to which no response is required.  To the 



extent paragraph 69 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



70. Paragraph 70 states legal conclusions to which no response is required.  To the 



extent paragraph 70 states anything more than legal conclusions, the City Defendants deny those 
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allegations. 



71. Paragraph 71 states legal conclusions to which no response is required.  To the 



extent paragraph 71 states anything more than legal conclusions, the City Defendants deny those 



allegations. 



SIXTH CAUSE OF ACTION 
(For Declaratory Judgment – For a Determination of the Bond Amount and a 



Determination of the Undertaking Amount in the Event the Statutes Apply to this Case and 
are Deemed to be Constitutional) 



 
A. Determination of the Bond Statute Amount in this Case. 



 
72. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



73. Paragraph 73 contains a statement to which no response is required. 



B. Determination of the Undertaking Statute Amount in this Case 



74. The City Defendants incorporate by reference their responses to the allegations 



set forth in all preceding paragraphs as if fully set forth herein. 



75. Paragraph 75 contains a statement to which no response is required. 



FIRST AFFIRMATIVE DEFENSE 



The Complaint fails to state a claim upon which relief can be granted. 



SECOND AFFIRMATIVE DEFENSE 



Plaintiff’s claim that Utah Code § 63G-7-601 is unconstitutional as applied fails because 



Plaintiff has not shown he is impecunious and unable to furnish the undertaking required by that 



statute. 
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THIRD AFFIRMATIVE DEFENSE 



Plaintiff’s claim that Utah Code § 78B-3-104 is unconstitutional as applied fails because 



Plaintiff has not shown he is impecunious and unable to furnish the bond required by that statute. 



PRAYER FOR RELIEF 



 Wherefore, the City Defendants pray the Plaintiff’s Complaint be dismissed with 



prejudice and the City Defendants be awarded reasonable attorney fees and costs incurred in this 



matter as allowed by law, and for such other and further relief the Court deems just and proper. 



DATED this 19th day of March, 2015. 



 
        /S/ Samantha J. Slark   



Attorney for Defendants Brett Olsen, Lt. 
Brian Purvis, Joseph Allen Everett, Tom 
Edmundson, George S. Pregman, and Salt 
Lake City Corporation 
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 19th day of March, 2015, a true and correct copy of 
ANSWER TO AMENDED COMPLAINT FOR DECLARATORY JUDGMENT was 
served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 



        /s/ Heidi Medrano  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-03-19 14:57:25.273.



ROSS C ANDERSON  - Notification received on 2015-03-19 14:57:36.257.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 03-19-2015:14:56:48



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Answer to Amended Complaint for Declaratory
Judgment



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
Mark.Kittrell@slcgov.com  
 
Attorneys for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, 
George S. Pregman, and Salt Lake City Corporation 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 



CERTIFICATE OF SERVICE OF 
DEFENDANTS BRETT OLSEN, LT. 
BRIAN PURVIS, JOSEPH ALLEN 



EVERETT, TOM EDMUNDSON, GEORGE 
S. PREGMAN, AND SALT LAKE CITY 



CORPORATION INITIAL DISCLOSURES 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
The undersigned hereby certifies that on this 9th day of April, 2015, a true and correct 



copy of the foregoing DEFENDANTS BRETT OLSEN, LT. BRIAN PURVIS, JOSEPH 
ALLEN EVERETT, TOM EDMUNDSON, GEORGE S. PREGMAN, AND SALT LAKE 
CITY CORPORATION INITIAL DISCLOSURES was emailed to: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
        /s/ Samantha J. Slark   
HB# 44154 
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-04-09 15:04:32.673.



ROSS C ANDERSON  - Notification received on 2015-04-09 15:04:40.457.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



KEITH KELLY



Official File Stamp: 04-09-2015:15:03:33



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:



Other Certificate of Service of Defendants Brett
Olsen, Lt. Brian Purvis, Joseph Allen Everett,
Tom Edmundson, George S. Pregman, and Salt
Lake City Corporation's Initial Disclosures



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. Pregman, 



and Salt Lake City Corporation,   



 



  Defendants. 



 



 



PLAINTIFF’S MOTION FOR 



SUMMARY JUDGMENT 



 



(Oral Argument Requested) 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 



 



 



Pursuant to Rule 56(c), UTAH R. CIV. P., plaintiff Sean Kendall (“Kendall”) hereby moves 



the Court for an order granting summary judgment in his favor declaring that the bond 



requirement under UTAH CODE ANN. § 78B-3-104 and the undertaking requirement under UTAH 



CODE ANN. § 63G-7-601 are unconstitutional, both facially and as applied to Kendall.   



The basis for this Motion is that there are no genuine issues as to any material facts and 



Kendall is entitled to judgment as a matter of law. The statutory requirements under UTAH CODE 



ANN. § 78B-3-104 (the “Bond Statute”) and UTAH CODE ANN. § 63G-7-601 (the “Undertaking 



Statute”) place an unreasonable and discriminatory burden on people who do not have a large net 



worth or large incomes and, at the same time, discriminate in favor of a small and specific class 



of people without any legitimate justification. In addition, the requirements under the Bond 
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Statute deny people access to the courts solely based on their financial status. If upheld, the Bond 



Statute would completely deny Kendall, and other people with limited financial resources, the 



right to access the courts and to seek justice for injuries sustained by the wrongful conduct of law 



enforcement officers. The same would be true of the Undertaking Statute if the amount required 



by that statute is substantially more than $300. Finally, the Bond Statute and Undertaking Statute 



provide no procedure or guidance to the courts as to the determination of the required amounts 



and call for arbitrary and capricious application of the statutory requirements.  



As such, this Court should grant Kendall’s Motion for Summary Judgment.  Kendall also 



seeks reasonable attorney’s fees as provided by 42 U.S.C. § 1988 and by Utah law. 



 This Motion is supported by a Memorandum and affidavits submitted herewith. 



 Kendall requests that oral argument be scheduled on his Motion for Summary Judgment 



as soon as is reasonably practicable, pursuant to UTAH R. CIV. P. 57. Kendall is foreclosed from 



proceeding on his important substantive state law claims until the bond and undertaking 



requirements are declared unconstitutional. 



 RESPECTFULLY submitted this
 
1st day of June, 2015. 



            



      WINDER & COUNSEL, P.C. 



    



             



       /s/ Ross C. Anderson                                            



      Ross C. Anderson 



      Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that on this 1st day of June, 2015 I caused to be sent a true copy of 



the foregoing Plaintiff’s Motion for Summary Judgment and Memorandum in Support of 



Plaintiff’s Motion for Summary Judgment, by the method indicated below, to the following: 



Mark E. Kittrell 



Salt Lake City Attorney’s Office 



City and County Building 



451 South State Street, Suite 505A 



P.O. Box 145478 



Salt Lake City, UT 84114-5478 



Samantha J. Slark 



Salt Lake City Attorney’s Office 



City and County Building 



451 South State Street, Suite 505A 



P.O. Box 145478 



Salt Lake City, UT 84114-5478 



 



 



 



 (   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



 



 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



 



 



 



 



 



 



 



 



      /s/_Derek C. Julio___________  



 



00187











Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. Pregman, 



and Salt Lake City Corporation,   



 



  Defendants. 



 



 



MEMORANDUM IN SUPPORT OF 



PLAINTIFF’S MOTION FOR 



SUMMARY JUDGMENT 



 



(Oral Argument Requested) 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 



 



 



Plaintiff Sean Kendall (“Kendall”) hereby respectfully submits his Memorandum in 



Support of Plaintiff’s Motion for Summary Judgment. 



INTRODUCTION 



On June 18, 2014, Kendall’s beloved 2 1/3-year old Weimaraner dog, Geist, was brutally 



shot and killed by Salt Lake City Police Officer Brett Olsen (“Olsen”) while Olsen was 



unconstitutionally in Kendall’s backyard. Kendall seeks to protect and vindicate his right to file a 



civil action asserting both federal and state law claims against the Defendants, whose egregious 



actions caused him to suffer the death of his best friend and pet. However, his access to justice 



and to the courts is prevented by the discriminatory and oppressive statutory requirement under 
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UTAH CODE ANN. § 78B-3-104 (the “Bond Statute”) and may be prevented by the arbitrary and 



discriminatory requirement under UTAH CODE ANN. § 63G-7-601 (the “Undertaking Statute”).  



The Undertaking Statute requires people suing a governmental entity to file, 



contemporaneously with the filing of the Complaint, an undertaking of at least $300. UTAH CODE 



ANN. § 63G–7–601. The amount is to be set by the Court, but there is no standard or guidance 



for how the Court is to determine the amount, nor is there any defined procedure for obtaining, 



before filing a complaint, a ruling by the Court concerning the amount of the undertaking. 



The Bond Statute requires people suing law enforcement officers to post a bond before 



the Complaint is filed in an amount sufficient to guarantee payment of all costs and attorney’s 



fees. UTAH CODE ANN. § 78B-3-104. The amount of the bond is to be determined by the Court, 



but the Bond Statute does not provide any guidance as to any process, prior to filing the lawsuit, 



by which a person may request the Court to set the amount. Even if someone bringing a suit 



against a police officer manages to appear before a court prior to filing the lawsuit, the Court 



must then engage in gross speculation to determine the amount of attorney’s fees and costs the 



defendant police officer may incur over the course of defending the action.  



The absurdity, capriciousness, and discriminatory impact of the Bond Statute is further 



demonstrated by the fact that once the Court has somehow determined the amount of the 



required bond, and the plaintiff has filed the Complaint (assuming the plaintiff is able to afford to 



post the bond), then the police officer will likely submit a written request to the governmental 



entity to defend him, pursuant to UTAH CODE ANN. § 63G-7-902. The governmental entity is 



statutorily required to defend the officer and, in doing so, will incur all the costs and attorney’s 



fees associated with defending the action. The effect is that the plaintiff will have expended 
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considerable time and money in complying with a bond requirement that is ultimately not 



applicable to his or her lawsuit because the officer will not be incurring any fees or costs. 



The Bond Statute places an unreasonable and discriminatory burden on Kendall and, at 



the same time, protects a small and specific class of people. If upheld, the Bond Statute would 



completely deny Kendall of his right to access the courts and to seek justice for injuries he 



sustained, and his fundamental right to petition the government for redress of grievances. The 



same is true of the Undertaking Statute if the amount required is substantially more than $300.   



Regardless of the amount of the undertaking, the requirement to obtain a pre-complaint 



ruling as to the amount of the undertaking and then to post the undertaking constitutes a violation 



of substantive and procedural due process, equal protection, and the right to petition government 



for the redress of grievances. Kendall is entitled to judgment, as a matter of law, declaring the 



Bond and Undertaking Statutes unconstitutional, both facially and as applied to Kendall. 



STATEMENT OF UNDISPUTED MATERIAL FACTS 



The following facts are undisputed: 



1. On January 26, 2015, and pursuant to UTAH CODE ANN. § 63G-7-401, Kendall 



served his Amended Notice of Claim on Salt Lake City Corporation (“SLCC”), which sets forth 



the nature of the claims Kendall will assert in his action against the Defendants. See Amended 



Notice of Claim, a copy of which is attached as Exhibit “A.” 



2. In order to file his claim against Defendants, Kendall must first comply with the 



requirements under UTAH CODE ANN. § 63G-7-601(2) and UTAH CODE ANN. § 78B-3-104. 



3. The Undertaking Statute requires any person filing a cause of action against a 



governmental entity to contemporaneously “file an undertaking in a sum fixed by the court that 



is: (a) not less than $300; and (b) conditioned upon payment by the plaintiff of taxable costs 
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incurred by the governmental entity in the action if the plaintiff fails to prosecute the action or 



fails to recover judgment.” UTAH CODE ANN. § 63G-7-601(2). 



4. The Bond Statute requires a person filing an action against a law enforcement officer to 



post a bond before the action is filed, in an amount determined by the court, to “cover all 



estimated costs and attorney fees the officer may be expected to incur in defending the action.” 



UTAH CODE ANN. § 78B-3-104(1) and (2).  



5. The Undertaking Statute requires that the undertaking be filed “[a]t the time the 



action is filed.” UTAH CODE ANN. § 63G-7-601(2). Hence, the determination by the Court of the 



amount of the undertaking must occur before the filing of the Complaint. 



6. The Bond Statute prevents the filing of “an action against a law enforcement 



officer … unless the [plaintiff] has posted a bond in an amount determined by the court.” UTAH 



CODE ANN.  § 78B-3-104(1). (Emphasis added).   



7. Neither statute provides any standard or guidance as to any procedure comporting 



with due process by which courts may determine the amounts of the required bond or 



undertaking. See UTAH CODE ANN. §§ 63G-7-601 and 78B-3-104. 



8. Utah law provides for the recovery of attorney’s fees against any party in any case 



that is frivolous and pursued in bad faith. UTAH CODE ANN. § 78B-5-825. 



9. The Utah Governmental Immunity Act requires governmental entities to defend 



actions brought against governmental employees:  



[A] governmental entity shall defend any action brought against its employee arising 



from an act or omission occurring: (a) during the performance of the employee's duties; 



(b) within the scope of the employee's employment; or (c) under color of authority.  



 



UTAH CODE ANN. § 63G-7-902(1). 
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10.  At all times relevant to this action, Defendant SLCC was and is a municipality, 



organized and existing under and by virtue of the laws of the State of Utah. See Am. Compl. at ¶ 



10 and Answer at ¶ 10. 



11. Salt Lake City police officer Defendants, Brett Olsen (“Olsen”), Brian Purvis 



(“Purvis”), Joseph Allen Everett (“Everett”), Tom Edmundson (“Edmundson”), and George S. 



Pregman (“Pregman”) were, at all times relevant to this action, employees of SLCC. See Am. 



Compl. at ¶ 14 and Answer at ¶ 14. 



12. Pursuant to UTAH CODE ANN. § 63G-7-902(1), SLCC is required to defend police 



officer Defendants Olsen, Purvis, Everett, Edmundson and Pregman, against the claims Kendall 



will assert in his lawsuit. See Am. Compl. at ¶ 32 and Answer at ¶ 32. 



13. It is impossible to predict with any reasonable degree of accuracy the amount of 



attorney’s fees and costs that will be incurred in the future by any litigant in a police abuse case. 



See Aff. of Randall K. Edwards, at ¶ 12, a copy of which is attached as Exhibit “B.” 



14. Due to the complexity of Kendall’s claims with respect to the killing of Geist, the 



attorney’s fees that might be incurred by or on behalf of all police officers named as defendants 



could range from $25,000 to $750,000 or more. Id. at ¶ 13; see also Aff. of Robert Sykes, at ¶ 8, 



a copy of which is attached as Exhibit “C.” 



15. A person without substantial wealth, a very high income, and/or substantial assets 



is unlikely obtain a bond in an amount of anticipated costs and attorneys' fees. Sykes Aff., Ex. C, 



at ¶ 9. 



16. Insurance providers base a person’s eligibility for a court bond purely on that 



person’s financial abilities. See Aff. of Charles James Cayias, at ¶ 9, a copy of which is attached 
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as Exhibit “D”; see also Aff. of Michael S. Brown, at ¶ 7, a copy of which is attached as Exhibit 



“E.”  



17. In order to issue a court bond, insurance providers require collateral sufficient to 



cover the full amount of the bond. See Cayias Aff., Ex. D, at ¶ 9; Brown, Aff., Ex. E, at ¶ 7.  



18. Kendall has a significant amount of debt, and his expenses amount to almost all of 



his net income. See Aff. of Sean Kendall, at ¶¶ 9-13, a copy of which is attached as Exhibit “F.” 



19. Kendall owns only minimal assets. Id. at ¶ 14. 



20. Kendall’s financial situation is such that he cannot afford to post a bond in an 



amount sufficient to cover costs and attorneys’ fees defendant police officers may incur in 



defending the action, or to file an undertaking of an amount significantly more than $300. Id. at ¶ 



15; see also see also Cayias Aff., Ex. D, at ¶¶ 11-13; Brown Aff., Ex. E, at ¶¶ 9-13. Hence, 



Kendall will be prevented from pursuing his state law claims, including his claims under the 



Utah Constitution, against Defendants unless the Bond Statute is deemed to be unconstitional. 



ARGUMENT 



Summary judgment is appropriate when there are no genuine issues of material fact and 



the moving party is entitled to judgment as a matter of law. Rule 56, UTAH. R. CIV. P.  Here, 



there are no genuine issues of material fact. The Bond and Undertaking Statutes impermissibly 



deny people, or at least impossibly burden, the right to seek justice for damages sustained as a 



result of the unlawful and tortious conduct of law enforcement officers.  



I. THE BOND AND UNDERTAKING STATUTES VIOLATE THE DUE PROCESS 



CLAUSES OF THE UTAH CONSTITUTION AND THE U.S. CONSTITUTION 



 



The state and federal constitutional guarantee of due process of law prohibits government 



from arbitrarily or unfairly depriving people of their basic constitutional rights to life, liberty, and 



property. U.S. Const. amend. V, XIV, § 1; Utah Const. art. I, § 7. The Bond and Undertaking 
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Statutes (A) violate substantive due process by arbitrarily denying people suing police officers 



the fundamental right of access to the courts; and (B) violate procedural due process by failing to 



provide for any guidelines for courts to follow in setting the amount of the bond and undertaking. 



A. The Bond Statute and Undertaking Statute arbitrarily and discriminatorily deny 



people suing police officers the right of access to justice through the courts 



 



Under the rational basis standard of review Utah courts apply in claims alleging 



substantive due process violations, a statute is constitutional “if it has ‘a reasonable relation to a 



proper legislative purpose, and [is] neither arbitrary nor discriminatory.’” State v. Candedo, 232 



P.3d 1008, 1013-16 (Utah 2010) (internal citations omitted).  



In Zamora v. Draper, 635 P.2d 78 (Utah 1981), the Court upheld a previous version of 



the Bond Statute because it served the public interest by insulating police officers from frivolous 



lawsuits. That purpose cannot support the validity of the discriminatory Bond and Undertaking 



Statutes, which call for highly speculative guesses that demean the judiciary and subject 



prospective plaintiffs to utter capriciousness.  A different Utah statute of fair and general 



application provides for the award of fees and costs in instances of frivolous or bad faith claims 



and defenses as follows:  



In civil actions, the court shall award reasonable attorney fees to a prevailing 



party if the court determines that the action or defense to the action was without 



merit and not brought or asserted in good faith.  



 



UTAH CODE ANN. § 78B-5-825. Even assuming that insulating police officers from frivolous 



lawsuits is a proper legislative purpose, the Bond Statute is not reasonably related to that purpose 



since a non-discriminatory statute of general application serves to deter frivolous lawsuits. 



Furthermore, a bond or undertaking requirement that denies prospective plaintiffs their access to 



the courts is a clear violation of substantive due process. 
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In Psychiatric Associates v. Siegel, 610 So. 2d 419 (Fla. 1992), the court struck down 



statutes requiring a person filing an action against medical review board members to post a bond 



before the action commenced, in an amount sufficient to cover the defendant’s costs and 



attorney’s fees. The court held the statutes were not reasonably related to discouraging all 



frivolous lawsuits against medical review board members, but “only those lawsuits where the 



plaintiff is too poor to post the bond.” Id. at 425. The court found that such bond requirements 



actually discourage meritorious claims and facilitate frivolous claims because “a plaintiff with a 



complex meritorious case would have to post a larger bond than a plaintiff with a simple, but 



frivolous case.” Id. Such requirements only discourage lawsuits “based on the plaintiff’s 



financial ability rather [sic] the merits of the claim” and therefore violate due process. Id.  



Likewise, the Bond Statute in this matter is not reasonably related to discouraging 



frivolous lawsuits against law enforcement officers because someone with a complex, 



meritorious claim would have to post a bond in a higher amount than required of a plaintiff with 



a simple, frivolous claim. Thus, the Bond Statute effectively precludes someone with a 



meritorious claim from seeking justice if he or she cannot afford to post the bond.  



Even if this Court finds that the Bond Statute is reasonably related to a proper legislative 



purpose, the Bond Statute encourages arbitrary and discriminatory enforcement by conditioning 



access to the courts solely on the prospective plaintiff’s financial status. See Psychiatric 



Associates, 610 So. 2d at 426 (“these bond requirements are arbitrary and capricious because 



they deny plaintiffs … the right to be heard on the basis of one’s financial status.”).  



Moreover, the Bond Statute encourages arbitrary enforcement by requiring courts to 



predict, before litigation has even begun, the amount of attorney’s fees a defendant law 



enforcement officer may incur in defending an action. Courts cannot estimate with any 
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reasonable degree of accuracy the amount of attorney’s fees and costs that will be incurred in the 



future by any litigant in a police abuse case. Likewise, the Undertaking Statute does not provide 



any standard or guidelines by which a court may determine the amount of an appropriate 



undertaking prior to commencement of the action. The effect is that courts must engage in an 



arbitrary determination of the amount of the required bond and undertaking without first 



considering the prospective plaintiff’s financial capabilities. 



B. The Bond and Undertaking Statutes violate procedural due process because they 



do not provide any guidelines for courts in determining the required amounts  



 



Due process, “at a minimum … require[s] that deprivation of life, liberty or property … 



be preceded by notice and opportunity for hearing appropriate to the nature of the case.” Boddie 



v. Connecticut, 401 U.S. 371, 378 (1971) (internal citations omitted). In the context of cost bond 



statutes, courts have held that due process requires a hearing before the bond is posted to inquire 



into the merits of the case, the reasonableness of the bond amount, and the ability of the plaintiff 



to furnish it. Beaudreau v. Superior Court, 14 Cal.3d 448, 460 (Cal. 1975); see also Detraz v. 



Fontana, 416 So. 2d 1291 (La. 1982). Neither the Bond Statute nor the Undertaking Statute in 



this matter provides for any preliminary hearing on all matters relevant to setting the amount of 



the required bond and undertaking. In doing so, the Bond and Undertaking Statutes deprive 



people suing law enforcement officers a fair and equitable adjudicative process.  



Moreover, the Bond and Undertaking Statutes are vague, contradictory, and procedurally 



incomprehensible. The Bond Statute provides courts astounding discretion in setting the amount 



of the bond, while also requiring it to be in an amount to cover “all estimated costs and attorney 



fees” – making it impossible for any person of ordinary intelligence to know what is required. 



UTAH CODE ANN. § 78B-3-104 (emphasis added). What is the procedure? What is the standard to 



be applied? How is the Court to make the required determination? The Bond Statute provides no 
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guidance whatsoever regarding the procedure by which a court may determine the bond amount 



prior to filing the lawsuit, while simultaneously requiring a plaintiff to post the bond before filing 



a complaint. Thus, it is virtually impossible for anyone to comply with its requirements.  



Likewise, the Undertaking Statute fails to provide for any procedure in determining the 



amount of the undertaking, while also requiring it to be filed contemporaneously with the 



Complaint (meaning that the Court must set the amount beforehand). Accordingly, both statutes 



violate due process under Article I, § 7 of the Utah Constitution and the Fifth and Fourteenth 



Amendments to the U.S. Constitution.  



II. THE BOND AND UNDERTAKING STATUTES ARBITRARILY DENY 



PEOPLE OPEN ACCESS TO THE COURTS  



 



The state constitutional guarantee of open access to the courts imposes limitations on the 



legislature's ability to unduly restrict a person’s legal remedy for injury to his “person, property, 



or reputation.” Utah Const. art. I, § 11; Berry v. Beech Aircraft Corp., 717 P.2d 670, 676 (Utah 



1985). A statute denying a legal remedy is only valid if it “provides [the] injured person an 



effective and reasonable alternative remedy.” which gives “essentially comparable substantive 



protection.” Berry, 717 P.2d at 675. If no alternative remedy is provided, the statute may only be 



justified “if there is a clear social or economic evil to be eliminated and the elimination of an 



existing legal remedy is not an arbitrary or unreasonable means for achieving the objective.” Id.   



A. The Bond and Undertaking Statutes fail to provide people injured by the 



wrongful acts of law enforcement officers any reasonable alternative remedy 



 



Cost bond statutes requiring a plaintiff to file a bond to cover the defendant’s costs and 



attorney’s fees before the action can be prosecuted, without providing an alternative remedy, 



violate the plaintiff’s right of access to the courts. See Psychiatric Associates v. Siegel, 610 So. 



2d 419, 424 (Fla. 1992). The Utah Supreme Court upheld a previous version of the Bond Statute 
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in Zamora v. Draper, 635 P.2d 78 (Utah 1981). The statute required a plaintiff, before suing a 



peace officer, to post an undertaking “in an amount to be fixed by the court … for the payment 



… of all costs and expenses … including a reasonable attorney’s fee to be fixed by the court.” Id. 



at 79 (quoting UTAH CODE ANN. § 78-11-10 (1953) (repealed 2008)). The court held the statute 



“allow[ed] some flexibility” and permitted the court to conduct a preliminary determination as to 



a plaintiff’s ability to furnish a bond, and fix the amount accordingly. Id. at 81-82.  



The Bond Statute offers no such flexibility. The statute requires plaintiffs to post a bond 



“in an amount determined by the court,” but also expressly requires that “[t]he bond shall cover 



all estimated costs and attorney fees the officer may be expected to incur…” UTAH CODE ANN. § 



78B-3-104(2) (emphasis added). The mandatory language in the Bond Statute expressly restricts 



the flexibility that the court in Zamora found so vital to its facial constitutionality.  



Furthermore, neither the Bond Statute, nor the Undertaking Statute specifies any 



standards or process by which a court may determine the amount of the bond and undertaking. 



The Undertaking Statute requires people suing a governmental entity to file an undertaking with 



the court at the time the Complaint is filed. UTAH CODE ANN. § 63G–7–601. Since the amount of 



the undertaking must be set by the Court, the Court must make the determination before the 



filing of the Complaint. The Bond Statute requires that people suing law enforcement officers 



post a bond sufficient to guarantee payment of all costs and fees before the Complaint is filed. 



UTAH CODE ANN. § 78B–3–104. Without providing any guidance as to any hearing or process, 



prior to filing the lawsuit, by which a person may request the courts to set the bond and 



undertaking amount, both statutes fail to provide any alternative remedy.  



B. The Bond and Undertaking Statutes are arbitrary and unreasonable means of 



deterring frivolous lawsuits against law enforcement officers 
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Without providing any alternative remedy, the Bond and Undertaking Statutes are only 



justified if there is a “clear social or economic evil to be eliminated” and if the bond and 



undertaking requirements are not arbitrary. Berry, 717 P.2d at 680. Even assuming that police 



officers are subject to lawsuits frequently enough to constitute a clear social evil, the existence of 



another statute that discourages frivolous lawsuits illustrates that the Bond Statute is duplicative, 



and renders it completely unnecessary. See UTAH CODE ANN. § 78B-5-825.  



Moreover, the Bond Statute is an arbitrary and unreasonable means of deterring lawsuits 



against law enforcement officers because it discourages or prevents only those people who seek 



to sue law enforcement officers, and only those who cannot afford to post the required bond, 



from filing lawsuits. See Psychiatric Associates v. Siegel, 610 So. 2d 419, 426 (Fla. 1992). The 



Undertaking Statute, if in an amount substantially more than $300, would similarly prevent only 



those plaintiffs seeking justice for the wrongdoing by governmental entities, and only those 



plaintiffs with limited financial resources, from filing lawsuits.  



III. THE BOND AND UNDERTAKING STATUTES VIOLATE THE PETITION 



CLAUSES OF THE UTAH CONSTITUTION AND THE U.S. CONSTITUTION  



 



The inflexibility of the Bond Statute automatically limits access to the courts to only 



those who have the financial means to post a bond, thereby violating the fundamental right to 



petition government for redress of grievances protected under Article I, §§ 11 and 27 of the Utah 



Constitution, and the First Amendment of the U.S. Constitution. The U.S Supreme Court has 



recognized that “the right of access to courts for redress of wrongs is an aspect of the First 



Amendment right to petition the government.” Borough of Duryea, Pa. v. Guarnieri, 131 S. Ct. 



2488, 2494 (2011) (quoting Sure–Tan, Inc. v. NLRB, 467 U.S. 883, 896-97 (1984)).  



The U.S. Supreme Court has consistently held that a law limiting First Amendment 



freedom is only justified if it serves a compelling state interest and is narrowly tailored to serve 
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that interest. Williams v. Rhodes, 393 U.S. 23, 31 (1968). To meet this standard, the denial of a 



First Amendment right must be “actually necessary” to achieve a solution to an “actual 



problem.” Brown v. Ent. Merchants Ass'n, 131 S. Ct. 2729, 2738 (2011). Even if this Court were 



to find that law enforcement officers are subject to a greater frequency of frivolous lawsuits than 



other defendants sufficient to constitute an “actual problem,” the Bond Statute is not necessary to 



achieve the end targeted by the Utah Legislature. Any concerns about frivolous lawsuits against 



police officers are obviated by UTAH CODE ANN. § 78B-5-825, which already protects all would-



be defendants against frivolous lawsuits.  



Moreover, the Bond Statute is not narrowly tailored to discourage frivolous lawsuits 



against police officers. Rather, it is tailored in such a way that it only discourages lawsuits 



brought by those who cannot afford to post the bond, regardless of the merits of the case. See 



Psychiatric Associates v. Siegel, 610 So.2d 419 (Fla. 1992). Therefore, the Bond Statute does not 



survive the heightened scrutiny required for statutes limiting First Amendment freedoms. The 



same is true of the Undertaking Statute if the amount required is substantially more than $300.   



IV. THE BOND AND UNDERTAKING STATUTES DENY A SPECIFIC CLASS 



OF PEOPLE EQUAL PROTECTION OF THE LAWS 



 



 Article I, § 24 of the Utah Constitution and the equal protection clause of the Fourteenth 



Amendment to the U.S Constitution embody the same general principle that similarly situated 



people should be treated similarly under state statutes. Greenwood v. City of N. Salt Lake, 817 



P.2d 816, 820 (Utah 1991). The Supreme Court of Utah has recognized that “in certain 



circumstances, an application of [a] statute which resulted in denial of access to the courts to a 



class of persons could rise to the level of denial of equal protection.” Snyder v. Cook, 688 P.2d 



496, 498 (Utah 1984) (citing Zamora v. Draper. 635 P.2d at 81-81) (Emphasis added). Courts 



have struck down cost bond statutes in other jurisdictions where they create two classes of 
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litigants and tortfeasors, and substantially burdened only the rights of one of those classes. See 



Detraz v. Fontana, 416 So. 2d 1291 (La. 1982) (statute granting public officials the right to 



require anyone bringing suit against them to post a bond covering attorney’s fees, before 



proceeding with trial, violated equal protection).  



In this matter, the Bond Statute restricts a person’s access to the courts based solely on 



the identity of the would-be defendants, and impermissibly creates two different classes of 



tortfeasors – those who are police officers, and those who are not. Similarly, the Bond Statute 



creates different classes of victims who would otherwise be similarly situated – those suing 



police officers and those suing private individuals, and those who can afford to post a bond and 



undertaking, and those, like Kendall, who cannot. As a result of this discriminatory 



classification, an unconscionable burden is placed on the person suing a police officer. The 



Undertaking Statute similarly creates two classes of tortfeasors and different classes of victims. 



This arbitrary burden these statutes place on people seeking justice for the wrongful acts of law 



enforcement cannot withstand constitutional scrutiny. 



CONCLUSION 



For the reasons set forth herein, Plaintiff’s Motion for Summary Judgment should be 



granted, declaring that the Bond Statute and the Undertaking Statue are facially unconstitutional 



and unconstitutional as applied to Kendall. 



RESPECTFULLY submitted this
 
1st day of June, 2015. 



            



      WINDER & COUNSEL, P.C.   



             



       /s/ Ross C. Anderson                                            



      Ross C. Anderson 



      Attorneys for Plaintiff 
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Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. Pregman, 



and Salt Lake City Corporation,   



 



  Defendants. 



 



 



PLAINTIFF’S MOTION FOR 



EXPEDITED DISPOSITION  



 



 



 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 



 



 



Pursuant to UTAH R. CIV. P. 57, Plaintiff Sean Kendall (“Kendall”) hereby moves this 



Court for an order expediting the argument and disposition of his Motion for Summary 



Judgment, filed with the Court on June 1, 2015. Kendall’s Motion for Summary Judgment seeks 



to resolve the matter as to the constitutionality of UTAH CODE ANN. § 63G-7-601 and § 78B-3-



104.  



The basis for this motion is that Kendall’s right to file a civil action and ability to seek 



justice against the Defendants, whose egregious actions caused him to suffer the death of his best 



friend and pet, hinges entirely on this Court’s decision in this matter. To unnecessarily delay 



Kendall’s ability to file his lawsuit any more than has already resulted from the unconstitutional 



statute challenged in this matter is to deny him justice. 
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As such, this Court should grant Kendall’s Motion for Expedited Disposition and 



schedule oral argument on his Motion for Summary Judgment as soon as is reasonably 



practicable, pursuant to UTAH R. CIV. P. 57. 



 This Motion is supported by a Memorandum submitted herewith.  



 RESPECTFULLY submitted this
 
1st day of June, 2015. 



            



      WINDER & COUNSEL, P.C. 



    



             



       /s/ Ross C. Anderson                                            



      Ross C. Anderson 



      Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that on this 1st day of June, 2015, I caused to be sent a true copy of 



the foregoing Plaintiff’s Motion for Expedited Disposition and Memorandum in Support of 



Plaintiff’s Motion for Expedited Disposition, by the method indicated below, to the following: 



Mark E. Kittrell 



Salt Lake City Attorney’s Office 



City and County Building 



451 South State Street, Suite 505A 



P.O. Box 145478 



Salt Lake City, UT 84114-5478 



Samantha J. Slark 



Salt Lake City Attorney’s Office 



City and County Building 



451 South State Street, Suite 505A 



P.O. Box 145478 



Salt Lake City, UT 84114-5478 



 



 



 



 (   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



 



 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



 



 



 



 



 



 



 



      /s/_Derek C. Julio____________   
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Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. Pregman, 



and Salt Lake City Corporation,   



 



  Defendants. 



 



 



MEMORANDUM IN SUPPORT OF 



PLAINTIFF’S MOTION FOR 



EXPEDITED DISPOSITION  



 



 



 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 



 



 



Plaintiff Sean Kendall (“Kendall”) respectfully submits this Memorandum in Support of 



Plaintiff’s Motion for Expedited Disposition. Rule 57, UTAH R.CIV. P., provides that “[t]he court 



may order a speedy hearing of an action for declaratory judgment and may advance it on the 



calendar.” For the reasons set forth below, Kendall respectfully requests that the Court schedule 



oral argument on Plaintiff’s Motion for Summary Judgment as soon as is reasonably practicable. 



On December 17, 2014, Kendall filed his Notice of Claim. The Notice of Claim alleged 



that Salt Lake City Corporation (“SLCC”) violated Kendall’s state and federal constitutional 



rights by allowing officers of the Salt Lake City Police Department (“SLCPD”) to enter his 



property without cause, resulting in the brutal and unlawful killing of his dog and best friend, 



Geist.  Pursuant to UTAH CODE ANN. § 63G-7-403, Kendall could not file his lawsuit until SLCC 
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had informed him in writing that the claim had been denied, or until 60 days had passed from the 



date of filing his Notice of Claim. Kendall received no written notice from SLCC and, therefore, 



was required to wait the full 60 days before filing his complaint.  



In addition to the 60-day time period, Kendall is subject to the requirements under UTAH 



CODE ANN. § 63G-7-601 (the “Undertaking Statute”) and § 78B-3-104 (the “Bond Statute”). The 



Undertaking Statute requires any person filing a claim against a governmental entity to 



contemporaneously file an undertaking in an amount fixed by the court that is at least $300, 



“conditioned upon payment by the plaintiff of taxable costs incurred by the governmental entity 



in the action if the plaintiff fails to prosecute the action or fails to recover judgment.” UTAH 



CODE ANN. § 63G-7-601. The Bond Statute further requires anyone filing a claim against a law 



enforcement officer to post a bond, before the action is filed, in an amount determined by the 



court, to “cover all estimated costs and attorney fees the officer may be expected to incur in 



defending the action[.]” UTAH CODE ANN. § 78B-3-104. Neither statute provides any guidance as 



to how a plaintiff may obtain a determination of the amount of the undertaking required by the 



Undertaking Statute, or the amount of the bond required by the Bond Statute.  



On January 26, 2015, Kendall filed his Complaint for Declaratory Judgment
1
 alleging 



that the Bond Statute and the Undertaking Statute are unconstitutional or, in the event either or 



both requirements are found to be constitutional, seeking a determination by the Court of the 



amount of the undertaking and the bond.  



On February 27, 2015 the district court case management system generated the Notice of 



Event Due Dates, which provided the schedule for disclosures, fact discovery, expert discovery, 



ADR and readiness for trial. According to the Notice of Event Due Dates, this matter is not 



                                                           
1
 As a result of misinformation provided by an agent of SLCC, Officer Brian Purvis’s last name was incorrectly 



spelled as “Burvis” in Kendall’s Amended Notice of Claim, and Complaint for Declaratory Judgment. Kendall filed 



his Amended Complaint for Declaratory Judgment on February 5, 2015, correcting the misspelling.  
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scheduled to be ready for trial until February 10, 2016 – more than a year after Kendall filed his 



Notice of Claim.  



On March 27, 2015, the 60-day approval or denial time period under UTAH CODE ANN. § 



63G-7-403 expired and Kendall should now be entitled to file his complaint against the 



Defendants. UTAH CODE ANN. §63G-7-403 further requires Kendall to file his complaint within 



one year after the approval or denial period has expired, meaning that Kendall’s opportunity to 



file his complaint expires on March 27, 2016. Therefore, Kendall’s opportunity to file a civil 



action for violation of Utah law against the Defendants, whose egregious actions caused him to 



suffer the death of his best friend and pet, may be precluded by the applicable statute of 



limitations if the disposition of this matter is not expedited.  



  Kendall moves this Court for expedited disposition in this matter because he has already 



been subjected to the statutorily-imposed obstacles of UTAH CODE ANN. § 63G-7-403 and 



because his right to file a civil action hinges entirely on this Court’s decision in this matter.  To 



unnecessarily delay Kendall’s ability to file his lawsuit any more than is already required by 



statute is to deny him fundamental justice.  



For the foregoing reasons, this Court should grant Kendall’s Motion for Expedited 



Disposition.  



DATED this 1st day of June, 2015. 



WINDER & COUNSEL, P.C. 



 



          By:      /s/ Ross C. Anderson    



Ross C. Anderson 



         Attorney for Plaintiff 
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The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 



Telephone: (801) 322-2222 



Fax: (801) 322-2282 



randerson@winderfirm.com  



 



Attorney for Kendall  



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



Sean Kendall, 



 



  Plaintiff, 



 



vs. 



 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 



Everett, Tom Edmundson, George S. Pregman, 



and Salt Lake City Corporation,   



 



  Defendants. 



 



 



CERTIFICATE OF SERVICE OF 



PLAINTIFF’S AMENDED INITIAL 



DISCLOSURES 



 



 



 



 



Civil No.: 150900558 



 



Judge: Keith Kelly 



 



 



 The Court is hereby notified that on the 1st day of June, 2015, Plaintiff Sean Kendall, by 



and through counsel, caused a true and correct copy of the PLAINTIFF’S AMENDED INITIAL 



DISCLOSURES to be sent via E-mail to the following:   



Samantha J. Slark  



Mark E. Kittrell  



Salt Lake City Attorney’s Office  



451 S. State Street, Suite 505A  



P.O. Box 145478  



Salt Lake City, UT 84114-5478  



Samantha.Slark@slcgov.com 



Mark.Kittrell@slcgov.com 



 



DATED this 1st day of June, 2015 



 



 WINDER & COUNSEL, P.C. 



 



 



    /s/ Derek C. Julio    
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-01 18:57:31.76.



ROSS C ANDERSON  - Notification received on 2015-06-01 18:57:42.167.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-01-2015:18:56:57



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Certificate Of Service Of Plaintiff's
Amended Initial Disclosures



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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PHILIP S. LOTT (5750) 



Assistant Utah Attorney General 



SEAN D. REYES (7969) 



Utah Attorney General 



160 East 300 South, Sixth Floor 



P.O. Box 140856 



Salt Lake City, Utah 84114-0856 



Telephone: (801) 366-0100 



Facsimile: (801) 366-0101 



E-mail: phillott@utah.gov 



 



 



 



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



 



SEAN KENDALL, 



 



 Plaintiff, 



 



v. 



 



BRETT OLSEN, LT. BRIAN PURVIS, 



JOSEPH ALLEN EVERETT, TOM 



EDMUNDSON, GEORGE S. PREGMAN, 



and SALT LAKE CITY CORPORATION, 



 



 Defendants. 



 



 



 



NOTICE OF INTENT TO FILE 



POSITION OF THE  



ATTORNEY GENERAL 



 



Case No. 150900558 



 



Judge:  Keith Kelly 



 



 



 Pursuant to Utah Rule of Civil Procedure 24(d)(1), undersigned counsel hereby notifies 



the Court that the Utah Attorney General will file a brief no later than June 29, 2015, outlining 



the State’s position as to the constitutionality of Utah Code § 63G-7-601. 



 1. Plaintiff has filed a complaint challenging the constitutionality of Utah Code § 



63G-7-601 (the Undertaking Statute). 



 2. In compliance with applicable rules and/or laws, Plaintiff notified the Office of 



the Utah Attorney General of the constitutional challenge. 
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 3. On June 1, 2015, Plaintiff filed a motion for summary judgment to declare the  



Undertaking Statute unconstitutional.  The Attorney General’s Office first learned about the 



motion on June 9, 2015.   



 4. The Defendants response to the motion for summary judgment is due on June 15, 



2015 and the Plaintiff’s reply will be due on June 22, 2015. 



 5. Given the briefing schedule, the Attorney General will file a brief outlining its 



position on the constitutionality of the Undertaking Statute no later than June 29, 2015.  That will 



allow the Attorney General’s Office sufficient time to review the parties’ briefing and draft its 



own brief addressing the constitutional issues.  



 6. Rule 24(d)(1) mandates that the State be allowed to present its position as to the 



Undertaking Statute’s constitutionality.  Utah R. Civ. P. 24(d)(1) (“The court shall permit the 



state to be heard upon timely application”). 



 7. This notice of intent is timely filed and submission of the State’s position on June 



29 will not hinder the timely disposition of Plaintiff’s motion for summary judgment. 



 



Respectfully submitted, 



 



By:   /s/ Philip S. Lott      



Philip S. Lott 



Assistant Utah Attorney General 



 



 



 



CERTIFICATE OF MAILING 



I certify that on June 10, 2014, I electronically filed the foregoing, NOTICE OF INTENT 



TO FILE POSITION OF THE ATTORNEY GENERAL, using the Court’s electronic filing 



system and I also certify that I caused to be served a true and correct copy of the foregoing via 
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the same electronic filing system to the following: 



   Ross C. Anderson 



   WINDER & COUNSEL, P.C. 



   460 South 400 East 



   Salt Lake City, UT 84111 



   Attorney for Plaintiff  



    



   Mark E. Kittrell 



   Samantha J. Slark 



   Salt Lake City Attorney’s Office 



   City and County Building 



   451 South State Street, Suite 505A 



   P.O. Box 145478 



   Salt Lake City, UT 84114-5478 



   Attorneys for Defendants 



 



         /s/ Peggy Wheeler-Estrada        
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-10 15:53:51.103.



ROSS C ANDERSON  - Notification received on 2015-06-10 15:53:59.997.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-10-2015:15:53:00



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other NOTICE OF INTENT TO FILE POSITION
OF THE  ATTORNEY GENERAL



Filed by or in behalf of: PHILIP S LOTT



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



CITY DEFENDANTS’  
MOTION UNDER RULE 56(f) 



 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
Pursuant to Rule 56(f) of the Utah Rules of Civil Procedure, Defendants Brett Olsen, Lt 



Brian Purvis, Joseph Allen Everett, Tom Edmunson, George S. Pregman, and Salt Lake City 



(collectively the “City Defendants”) hereby move the Court to permit the City Defendants to 



conduct minimal discovery to determine whether the statutes Plaintiff challenges are 



unconstitutional as applied to Plaintiff.  Plaintiff has filed a motion seeking the entry of a 



judgment declaring Utah Code § 78B-3-104 (the “bond statute”) and Utah Code § 63G-7-601 



(the “undertaking statute”) unconstitutional, both facially and as applied to Plaintiff.  Plaintiff 
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has submitted a declaration in support of that motion that states he has “only minimal assets, 



none of which would likely be sufficient collateral for a bond” in this case.  (Affidavit of Sean 



Kendall (“Kendall Aff’d”), ¶ 14, May 6, 2015, on file with the Court.)  Plaintiff does not identify 



his assets or account for the more than $22,000 he raised on the “GoFundMe” website for the 



purpose of funding a lawsuit against Salt Lake City and these police officers for claims relating 



to the unfortunate shooting of his dog, Geist.  As set forth in their opposition to Plaintiff’s 



motion for summary judgment, the City Defendants request a preliminary hearing to determine 



whether Plaintiff is impecunious and if the statutes are unconstitutional as applied to Plaintiff.  In 



the alternative, the City Defendants request the opportunity to conduct limited discovery to 



identify Plaintiff’s assets and to determine why the $22,000 he raised to fund this law suit is not 



sufficient collateral for a bond in this matter. 



This motion is further supported by a memorandum of law filed concurrently herewith. 



DATED this 15th day of June, 2015. 



 
        /s/  Samantha J. Slark   
       Attorney for Defendants 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of CITY 
DEFENDANTS’ MOTION UNDER RULE 56(f) was served, via electronic filing, upon the 
following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 



        /s/ Heidi Medrano  
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 



CITY DEFENDANTS’  
MEMORANDUM IN SUPPORT OF 



MOTION UNDER RULE 56(f) 
 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 



S. Pregman, and Salt Lake City (collectively the “City Defendants”) hereby submit a 



Memorandum in Support of their Motion Under Rule 56(f), which is filed in conjunction with 



and in further support of their Opposition to Plaintiff’s Motion for Summary Judgment. 



ARGUMENT 



 Plaintiff’s motion seeks a judgment declaring Utah Code § 78B-3-104 (the “bond 



statute”) and Utah Code § 63G-7-601 (the “undertaking statute”) unconstitutional both facially 
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and as applied to Plaintiff.  Rule 56(f) of the Utah Rules of Civil Procedure makes clear that 



summary judgment may not be granted against a party if additional discovery is necessary for the 



party to “present by affidavit facts essential to justify [its] opposition.”  Utah R. Civ. P. 56(f).  



“Such a request should be liberally treated, unless dilatory or lacking in merit.”  Reeves v. Geigy 



Pharm., Inc., 764 P.2d 636, 639 (Utah Ct. App. 1988) (citation omitted).  Some minimal 



discovery is necessary to determine if the bond and undertaking statute are unconstitutional as 



applied to Plaintiff in this case. 



Specifically, Plaintiff filed the declaration of Sean Kendall in support of the claim that 



the bond and undertaking statutes are unconstitutional as applied to Plaintiff because Plaintiff is 



impecunious and does not have the means to provide collateral for a bond or to file an 



undertaking.  Plaintiff’s declaration states he has “only minimal assets, none of which would 



likely be sufficient collateral for a bond” in this case, but Plaintiff does not identify those assets.  



(Affidavit of Sean Kendall (“Kendall Aff’d”), ¶ 14, May 6, 2015, on file with the Court.)  



Likewise, Plaintiff fails to account for the more than $22,000 he raised on the “GoFundMe” 



website for this very purpose, i.e., funding a lawsuit against Salt Lake City and these police 



officers for claims relating to the unfortunate shooting of his dog, Geist.  (See generally Kendall 



Aff’d.)  In their brief opposing Plaintiff’s motion for summary judgment, the City Defendants 



request the Court hold a preliminary hearing to inquire further into these points so that the Court 



may determine if the bond and undertaking statutes are indeed unconstitutional as applied to 



Plaintiff and determine the amount of the bond that be filed in this case.  The City believes this is 



the most efficient way to proceed, but requests in the alternative the opportunity to conduct 



limited discovery regarding the nature of Plaintiff’s “minimal assets” and why the $22,000 he 
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raised to fund this law suit cannot provide collateral for a bond in this case.  This would involve 



written discovery and/or a deposition of Plaintiff.  The City Defendants would also like to 



interview (if consented to by Plaintiff’s counsel) or depose Michael Brown and Charles Cayias, 



the insurance agents that submitted declarations in support of Plaintiff’s motion for summary 



judgment, to understand why the $22,000 Plaintiff has raised in cash to fund a law suit against 



the City Defendants is not sufficient collateral to issue a bond in this matter. 



CONCLUSION 



 Based on the City Defendants’ Opposition to Plaintiff’s Motion for Summary Judgment 



and the foregoing, the City Defendants request the Court schedule a hearing to determine 



Plaintiff’s assets and if the bond and undertaking statutes are unconstitutional as applied to 



Plaintiff.  In the alternative, the City Defendants request the opportunity to conduct limited 



discovery to determine Plaintiff’s assets and if the bond and undertaking statutes are 



unconstitutional as applied to Plaintiff. 



DATED this 15th day of June, 2015. 



 
        /s/ Samantha J. Slark   
       Attorney for Defendants 
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of CITY 
DEFENDANTS’ MEMORANDUM IN SUPPORT OF MOTION UNDER RULE 56(f) 
was served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
        /s/ Heidi Medrano  
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



RESPONSE TO PLAINTIFF’S MOTION 
FOR EXPEDITED DISPOSITION 



 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 



S. Pregman, and Salt Lake City (collectively the “City Defendants”) hereby file their Response 



to Plaintiff’s Motion for Expedited Disposition. 



RESPONSE 



 Plaintiff requests an expedited hearing of his motion for summary judgment challenging 



the constitutionality of Utah Code § 78B-3-104 (the “bond statute”) and Utah Code § 63G-7-601 



(the “undertaking statute”) because Plaintiff claims his ability to file an action against the City 
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Defendants for claims arising from the unfortunate shooting of his dog, Geist, “hinges entirely on 



this Court’s decision.”  (Pl.’s Mem in Supp. of Mot. for Expedited Disposition at p. 3, on file 



with the Court.)  This claim is inaccurate as Plaintiff is only required to file a bond and 



undertaking pursuant to the statutes to pursue state law claims.  Plaintiff may pursue federal 



constitutional claims without such a requirement.  In addition, the Court should note that Plaintiff 



filed the Complaint in this declaratory action on January 25, 2015, and an Amended Complaint 



on February 5, 2015.1  Service was accepted for the individually named defendants and an 



Answer was filed on behalf of all defendants on February 27, 2015.  The Utah Rules of Civil 



Procedure state a party seeking a declaratory judgment, may move for summary judgment at any 



time after the expiration of 21 days from the time the action is commenced.”  Utah R. Civ. P. 



56(a) (“a party seeking . . . . declaratory judgment may, at any time after the expiration of 21 



days from the commencement of the action2 . . . move for summary judgment upon all or any 



part thereof.”). 



Plaintiff waited three months to file this motion for summary judgment.  As set forth in 



the City Defendants’ Opposition to Plaintiff’s Motion for Summary Judgment and their Rule 



56(f) Motion, it is not possible to determine if the bond and undertaking statutes are 



unconstitutional as applied to Plaintiff based on the declarations alone as Plaintiff has not 



adequately disclosed his assets, including the $22,000 he raised on the “GoFundMe” website to 



finance the very claims for which the challenged bond and undertaking requirement apply.  



Accordingly, the City Defendants request the Court conduct a preliminary hearing to inquire into 



                                                 
1  The City was served with the Amended Complaint on February 9, 2015, and accepted service on behalf 



of individually named police officers on February 20, 2015. 
2  Rule 3(a) of the Utah Rules of Civil Procedure states an action is commenced “by filing a complaint with 



the court.” 
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these matters and set an appropriate bond.  In the alternative, the City Defendants request limited 



discovery to determine Plaintiff’s assets, and why the $22,000 he raised to fund a lawsuit against 



the City Defendants cannot act as collateral for a bond, before the Court issues a ruling on the 



constitutionality of the bond and undertaking statutes as applied to Plaintiff. 



CONCLUSION 



The City Defendants are not necessarily opposed to a speedy hearing and resolution of 



this matter provided a preliminary hearing is set to inquire into these matters or the City 



Defendants are provided sufficient time to conduct the minimal discovery requested in their Rule 



56(f) motion. 



DATED this 15th day of June, 2015. 



 
        /s/ Samantha J. Slark   
       Attorney for Defendants 
 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of 
RESPONSE TO PLAINTIFF’S MOTION FOR EXPEDITED DISPOSITION was served, 
via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano  



00302











Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-15 17:51:24.153.



ROSS C ANDERSON  - Notification received on 2015-06-15 17:51:27.217.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-15-2015:17:50:59



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Motion Under Rule 56(f) of City Defendants



Memorandum in Support of Motion Under Rule
56(f) of City Defendants



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-15 17:51:54.263.



ROSS C ANDERSON  - Notification received on 2015-06-15 17:51:57.153.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-15-2015:17:51:29



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Response to Motion for Expedited
Disposition



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



EX PARTE MOTION FOR LEAVE TO 
FILE OVERLENGTH OPPOSITION TO 



PLAINTIFF’S MOTION FOR 
SUMMARY JUDGMENT 



 
Case No: 150900558 



 
Hon. Keith Kelly 



 
 Pursuant to Rule 7 of the Utah R. Civ. P., Defendants Salt Lake City Corporation, Brett 



Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, and George S. Pregman 



(collectively the “City”), by and through their counsel of record, hereby moves the court for 



leave to file an Overlength Opposition to Plaintiff’s Motion for Summary Judgment.  The City 



requests that it be permitted to file an Opposition brief that does not exceed 16 pages of 



argument, exclusive of introduction, face sheet and conclusion. 



 Under Rule 7(c)(2) of the Utah Rules of Civil Procedure, “[t]he court may permit a party 
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to file an overlength memorandum upon ex parte application and a showing of good cause.”  



Counsel for the City has endeavored to be as concise as possible in drafting the arguments 



contained in the City’s Opposition brief, but was unable to adequately address each of the points 



raised by Plaintiff in just ten pages. 



 Accordingly, the City submits that good cause exists for the filing of an overlength 



Opposition brief and respectfully requests that it be granted leave to file the requested 



Opposition.  For the convenience of the Court, a proposed Order is filed concurrently herewith. 



DATED this 15th day of June, 2015. 



 
        /s/ Samantha J. Slark   
       Attorney for Defendants  
 
 
 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of EX 
PARTE MOTION FOR LEAVE TO FILE OVERLENGTH OPPOSITION TO 
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT was served, via electronic filing, 
upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano   
 
HB_ATTY-#46619 
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I� THE THIRD JUDICIAL DISTRICT COURT I� A�D FOR 



SALT LAKE COU�TY, STATE OF UTAH



SEAN KENDALL,



Plaintiff,



v.



BRETT OLSEN, LT. BRIAN PURVIS, 



JOSEPH ALLEN EVERETT, TOM 



EDMUNDSON, GEORGE S. PREGMAN, and 



SALT LAKE CITY CORPORATION,



Defendants.



ORDER GRA�TI�G



EX PARTE MOTIO� FOR LEAVE TO 



FILE OVERLE�GTH OPPOSITIO� TO 



PLAI�TIFF’S MOTIO� FOR 



SUMMARY JUDGME�T



Case No: 150900558



Hon. Keith Kelly



Based on the ex parte motion of Defendants Salt Lake City Corporation, Brett 



Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, and George S. Pregman 



collectively (the “City”) seeking permission to file an Overlength Opposition to 



Plaintiff’s Motion for Summary Judgment:



IT IS HEREBY ORDERED that the City may file an Overlength Opposition brief, 



that does not exceed 16 pages of argument exclusive of introduction, face sheet and 



conclusion.



-------------------------------------------------E�D OF 



ORDER--------------------------------------------[See top of Page 1 for Court Signature 



and Filing Date]



PROPOSED
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



SALT LAKE CITY CORPORATION’S 
OPPOSITION TO PLAINTIFF’S 



MOTION FOR SUMMARY JUDGMENT 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 



S. Pregman, and Salt Lake City Corporation (collectively the “City Defendants”) hereby file this 



Opposition to Plaintiff’s Motion for Summary Judgment. 
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INTRODUCTION 
 



Plaintiff claims Utah Code § 78B-3-104 (the “bond statute”) and Utah Code § 63G-7-601 



(the “undertaking statute”) are unconstitutional, both facially and as applied to Plaintiff.  Plaintiff 



does not have standing to challenge these statutes as he admits he can afford the $300 



undertaking requirement and he has collateral sufficient to cover a bond in the amount the City 



requests.  In addition to lacking standing to challenge the statutes, the Utah Supreme Court has 



already held the requirement to file a bond when bringing state law claims against a police 



officer is constitutional as applied in usual and ordinary circumstances.  The Court further held 



that the bond requirement could be unconstitutional as applied if the plaintiff was impecunious 



and provided instruction that a district court had the means to conduct preliminary proceedings to 



determine the financial status of the plaintiff if a plaintiff makes such a claim. 



The City believes a $12,000.00 bond would be sufficient to cover fees and costs related 



to the state law claims that Plaintiff sets forth in his Amended Notice of Claim.  The City does 



not request more than the $300 minimum undertaking set forth in Utah Code § 63G-7-601, 



which Plaintiff concedes he can afford.  A hearing is necessary to determine Plaintiff’s ability to 



post a $12,000 bond.  Plaintiff’s declaration is vague as to the assets he owns that could provide 



security for such a bond.  More disturbingly, he completely fails to account for the more than 



$22,000 he raised on the “GoFundMe” website for the purpose of funding a lawsuit against Salt 



Lake City and its police officers for claims related to the unfortunate shooting of his dog, Geist. 



Accordingly, the City Defendants request the Court hold a hearing to determine Plaintiff’s 



financial means and his ability to meet the requested bond. 
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RESPONSE TO PLAINTIFF’S STATEMENT OF UNDISPUTED FACTS 



1. On January 26, 2015, and pursuant to UTAH CODE ANN. § 63G-7-401, 
Kendall served his Amended Notice of Claim on Salt Lake City Corporation 
(“SLCC”), which sets forth the nature of the claims Kendall will assert in his 
action against the Defendants. See Amended Notice of Claim, a copy of which is 
attached as Exhibit “A.” 
 
City’s Response:  Undisputed that Plaintiff served an Amended Notice of Claim on Salt 



Lake City Corporation on January 26, 2015, but the City Defendants do not know if Plaintiff will 



in fact pursue all or indeed any of the claims identified in that notice of claim in an action filed 



with the Court. 



2. In order to file his claim against Defendants, Kendall must first comply 
with the requirements under UTAH CODE ANN. § 63G-7-601(2) and UTAH 
CODE ANN. § 78B-3-104. 
 
City’s Response:  Disputed.  Plaintiff is not required to file an undertaking or bond 



pursuant to Utah Code § 63G-7-601(2) or Utah Code § 78B-3-104 to pursue the federal 



constitutional claims set forth in his notice of claim.  Likewise, if the Court determines Plaintiff 



is impecunious and that either statute would be unconstitutional as applied to Plaintiff, Plaintiff 



will not be required to file an undertaking or bond before filing a Complaint and pursuing state 



law claims. 



3. The Undertaking Statute requires any person filing a cause of action 
against a governmental entity to contemporaneously “file an undertaking in a sum 
fixed by the court that is: (a) not less than $300; and (b) conditioned upon 
payment by the plaintiff of taxable costs incurred by the governmental entity in 
the action if the plaintiff fails to prosecute the action or fails to recover 
judgment.” UTAH CODE ANN. § 63G-7-601(2). 
 
City’s Response:  Disputed.  If the Court determines Plaintiff is impecunious, this Court 



may adjust the amount of the required sum under the undertaking statute. 
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4. The Bond Statute requires a person filing an action against a law 
enforcement officer to post a bond before the action is filed, in an amount 
determined by the court, to “cover all estimated costs and attorney fees the officer 
may be expected to incur in defending the action.”  UTAH CODE ANN. § 78B-3-
104(1) and (2). 
 
City’s Response:  Disputed.  If the Court determines Plaintiff is impecunious, this Court 



may adjust the amount of the bond required under the bond statute.   



5. The Undertaking Statute requires that the undertaking be filed “[a]t the 
time the action is filed.” UTAH CODE ANN. § 63G-7-601(2). Hence, the 
determination by the Court of the amount of the undertaking must occur before 
the filing of the Complaint. 
 
City’s Response:  Undisputed.  But the Court may adjust the amount of the undertaking 



if the Plaintiff is indeed impecunious. 



6. The Bond Statute prevents the filing of “an action against a law 
enforcement officer … unless the [plaintiff] has posted a bond in an amount 
determined by the court.” UTAH CODE ANN. § 78B-3-104(1). (Emphasis 
added). 
 
City’s Response:    Disputed.  If the Court determines Plaintiff is impecunious, this 



Court may adjust the amount of the bond required under the bond statute.   



7. Neither statute provides any standard or guidance as to any procedure 
comporting with due process by which courts may determine the amounts of the 
required bond or undertaking. See UTAH CODE ANN. §§ 63G-7-601 and 78B-3-
104. 
 
City’s Response:  This is legal argument not a statement of fact, which argument is 



addressed in sections § III, B below. 



8. Utah law provides for the recovery of attorney’s fees against any party in 
any case that is frivolous and pursued in bad faith. UTAH CODE ANN. § 78B-5-
825. 
 
City’s Response:  Disputed.  The language of Utah Code § 78B-5-825 permits a court to 



award attorney fees to a prevailing party if the party can show both that “the action or defense to 
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the action was without merit” and “not brought or asserted in good faith.”  See infra § III, A, ii 



for further discussion on this point. 



9. The Utah Governmental Immunity Act requires governmental entities to 
defend actions brought against governmental employees: 
 
  [A] governmental entity shall defend any action brought against its 



employee arising from an act or omission occurring: (a) during the 
performance of the employee’s duties; (b) within the scope of the 
employee’s employment; or (c) under color of authority.   



 
UTAH CODE ANN. § 63G-7-902(1). 
 
City’s Response:  Disputed.  A government entity may decline to defend an action 



against a government employee when the government employee is named in their individual 



capacity.  Utah Code § 63G-7-902(3)(b).  Likewise, a government entity is only required to 



defend an employee in the above named circumstances, upon the employee’s timely written 



request to the government entity.  Utah Code § 63G-7-902(2)(a). 



10. At all times relevant to this action, Defendant SLCC was and is a 
municipality, organized and existing under and by virtue of the laws of the State 
of Utah. See Am. Compl. at ¶ 10 and Answer at ¶ 10. 
 
City’s Response:  Undisputed. 



11. Salt Lake City police officer Defendants, Brett Olsen (“Olsen”), Brian 
Purvis (“Purvis”), Joseph Allen Everett (“Everett”), Tom Edmundson 
(“Edmundson”), and George S. Pregman (“Pregman”) were, at all times relevant 
to this action, employees of SLCC. See Am. Compl. at ¶ 14 and Answer at ¶ 14. 
 
City’s Response:  Undisputed. 



12. Pursuant to UTAH CODE ANN. § 63G-7-902(1), SLCC is required to 
defend police officer Defendants Olsen, Purvis, Everett, Edmundson and 
Pregman, against the claims Kendall will assert in his lawsuit. See Am. Compl. at 
¶ 32 and Answer at ¶ 32. 
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City’s Response:  Disputed.  A government entity may decline to defend an action 



against a government employee when the government employee is named in their individual 



capacity.  Utah Code § 63G-7-902(3)(b).  Likewise, a government entity is only required to 



defend an employee in the above named circumstances, upon the employee’s timely written 



request to the government entity.  Utah Code § 63G-7-902(2)(a). 



13. It is impossible to predict with any reasonable degree of accuracy the 
amount of attorney’s fees and costs that will be incurred in the future by any 
litigant in a police abuse case.  See Aff. of Randall K. Edwards, at ¶ 12, a copy of 
which is attached as Exhibit “B.” 
 
City’s Response:  Disputed.  As set forth in the declaration of Mark Kittrell it is possible 



for an attorney to provide a reasonable estimate of attorney fees and costs from reviewing the 



claims asserted and the legal and factual issues involved.  (Declaration of Mark Kittrell (“Kittrell 



Decl.”) ¶¶ 3-10, June 15, 2015, filed concurrently herewith.) 



14. Due to the complexity of Kendall’s claims with respect to the killing of 
Geist, the attorney’s fees that might be incurred by or on behalf of all police 
officers named as defendants could range from $25,000 to $750,000 or more. Id. 
at ¶ 13; see also Aff. of Robert Sykes, at ¶ 8, a copy of which is attached as 
Exhibit “C.” 
 
City’s Response:  Disputed.  The issues in this case are not “complex.”  Moreover, the 



City anticipates attorney fees and costs in the range of $12,000 to handle the state law claims set 



forth in the Amended Notice of Claim.  (Kittrell Decl. ¶¶ 3-15.) 



15. A person without substantial wealth, a very high income, and/or 
substantial assets is unlikely obtain a bond in an amount of anticipated costs and 
attorneys’ fees. Sykes Aff., Ex. C, at ¶ 9. 
 
City’s Response:  Disputed.  Moreover, the City anticipates attorney fees and costs in the 



range of $12,000 to handle the state law claims set forth in the Amended Notice of Claim.  



(Kittrell Decl. ¶¶ 3-15.)  A bond for $12,000 would require a payment of $120, and potentially 
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cash collateral in the amount of $12,000.  (Declaration of Deborah Lindstrom (“Lindstrom 



Decl”) ¶ 3-4 & 7, June 15, 2015; Aff’d of Charles James Cayias (“Cayias Decl.”) ¶ 12, May 8, 



2015, on file with the Court.)  Plaintiff’s “GoFundMe” website discloses he has raised more than 



$22,000 to pursue legal claims against Salt Lake City and its officers related to the unfortunate 



shooting of his dog, Geist.  (Kittrell Decl. ¶¶ 16-19, and Exhibit A thereto.) 



16. Insurance providers base a person’s eligibility for a court bond purely on 
that person’s financial abilities. See Aff. of Charles James Cayias, at ¶ 9, a copy 
of which is attached 6 as Exhibit “D”; see also Aff. of Michael S. Brown, at ¶ 7, a 
copy of which is attached as Exhibit “E.” 
 
City’s Response:  Disputed.  Insurance providers consider a person’s capacity, their 



capital, and their character in determining that person’s eligibility for a bond.  (Lindstrom Decl ¶ 



5-6.) 



17. In order to issue a court bond, insurance providers require collateral 
sufficient to cover the full amount of the bond. See Cayias Aff., Ex. D, at ¶ 9; 
Brown, Aff., Ex. E, at ¶ 7. 
 
City’s Response:  Disputed.  Collateral is typically required, but that collateral is not 



always 100% of the bond.  Whether collateral is required and the amount of that collateral 



depends on a person’s capacity, their capital, and their character.  (Lindstrom Decl. ¶¶ 4-6.) 



18. Kendall has a significant amount of debt, and his expenses amount to 
almost all of his net income. See Aff. of Sean Kendall, at ¶¶ 9-13, a copy of which 
is attached as Exhibit “F.” 
 
City’s Response:  Disputed.  The Declaration of Sean Kendall does not provide total 



financial disclosure.  Moreover, the Declaration fails to disclose the more than $22,000 Plaintiff 



raised on the “GoFundMe” website to fund a legal action against Salt Lake City and its police 



officers for claims related to the unfortunate shooting of his dog, Geist.  (Lindstrom Decl. ¶ 8; 



Kittrell Decl. ¶¶ 16-19.) 
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19. Kendall owns only minimal assets. Id. at ¶ 14. 
 
City’s Response:  Disputed.  The Declaration of Sean Kendall does not provide total 



financial disclosure.  Rather, it makes the conclusory statement that he owns “only minimal 



assets.”  Likewise, the Declaration fails to disclose the more than $22,000 he raised on the 



“GoFundMe” website to fund a legal action against Salt Lake City and its police officers for 



claims related to the unfortunate shooting of his dog, Geist.  (Lindstrom Decl. ¶ 8; Kittrell Decl. 



¶¶ 16-19.) 



20. Kendall’s financial situation is such that he cannot afford to post a bond in 
an amount sufficient to cover costs and attorneys’ fees defendant police officers 
may incur in defending the action, or to file an undertaking of an amount 
significantly more than $300. Id. at ¶ 15; see also see also Cayias Aff., Ex. D, at 
¶¶ 11-13; Brown Aff., Ex. E, at ¶¶ 9-13. Hence, Kendall will be prevented from 
pursuing his state law claims, including his claims under the Utah Constitution, 
against Defendants unless the Bond Statute is deemed to be unconstitional. 
 
City’s Response:  Disputed.  Plaintiff raised more than $22,000 on his “GoFundMe” 



website, which is more than sufficient collateral for the bond of $12,000 and the $300 



undertaking the City Defendants request.  (Lindstrom Decl. ¶¶ 3-12; Kittrell Decl. ¶¶ 3-19.) 



CITY DEFENDANT’S STATEMENT OF ADDITIONAL FACTS 



1. Members of the public can donate funds to a “Legal Fund for Justice for Geist” at 



the following website: http://www.gofundme.com/Justice-For-Geist.  (Kittrell Decl. ¶¶ 16-19 and 



Exhibit A thereto.) 



2. That website contains the following statement: “My name is Sean Kendall. I am 



the owner of the dog Geist who was shot and killed by a police officer after illegally trespassing 



on private property.”  (Kittrell Decl. ¶¶ 17 and Exhibit A thereto.) 
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3. Mr. Kendall requests donations and states “[A]ll donations will be used to fight 



the Salt Lake City Police Department in a court of law.”  (Kittrell Decl. ¶ 19 and Exhibit A 



thereto.) 



4. As of the date of this declaration, that website indicates that Mr. Kendall has 



raised $22,823 for his pending lawsuit.  (Kittrell Decl. ¶ 19 and Exhibit A thereto.) 



5. The City requests the Court set a bond in the amount of $12,000.  (Kittrell Decl.  



¶ ¶ 3-15. 



6. The funds from the Plaintiff’s “GoFundMe” website are sufficient to provide 



collateral for that bond.  (Lindstrom Decl. ¶¶ 11-12.) 
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ARGUMENT 



I. PLAINTIFF DOES NOT HAVE STANDING TO CHALLENGE THE 
CONSTITUTIONALITY OF THE BOND AND UNDERTAKING STATUTES. 



 
Plaintiff does not have standing to challenge the bond and undertaking statutes because 



he admits he can afford the $300 filing fee and has collateral sufficient to cover the bond the City 



requests.  To have standing to challenge the constitutionality of a statute, plaintiff must show 



application of the statute will deprive the plaintiff of some constitutional right.  Hoyle v. Monson, 



606 P.2d 240, 242-243 (Utah 1980) (declining to consider constitutionality of filing fee statute 



where plaintiff’s were not impecunious and could not show statute would deny them any rights).  



See also State v. Roberts, 2015 UT 24, ¶¶ 46-47, 345 P.3d 1226 (“Standing requires that we view 



the constitutionality of a statute from the perspective of the party raising the challenge . . . a party 



may only challenge a statute ‘to the extent the alleged basis of its infirmity is, or will be, applied 



to his detriment”); State v. Burke, 225 Neb. 625, 408 N.W.2d 239, 245 (Neb. 1987) (citing New 



York v. Ferber, 458 U.S. 747 (1982)) and stating “[t]he traditional rule is that one to whom a 



statute may be applied constitutionally does not have standing to challenge that statute on the 



ground that it conceivably may be applied unconstitutionally to others in situations not before the 



court”).  Where a plaintiff cannot do so, a plaintiff does not have standing to challenge the 



statute. 



In Hoyle, the Utah Supreme Court found the plaintiffs did not have standing to challenge 



the constitutionality of the filing fee statute because they were not impecunious so the filing fee 



statute did not deny them access to the court.  In reaching this conclusion the Court explained 



“the right and power of the judiciary to declare whether legislative enactments exceed 



constitutional limitations is to be exercised with considerable restraint and in conformity with 
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fundamental rules.”  Hoyle, 606 P.2d at 242.  “One such fundamental rule of long-standing is 



that unnecessary decisions are to be avoided and that the courts should pass upon the 



constitutionality of a statute only when such a determination is essential to the decision in a 



case.”  Id. at 242.  “A constitutional question does not arise merely because it is raised and a 



decision is sought thereon; rather, the constitutionality of a statute is to be considered in the light 



of the standing of the one who seeks to raise the question and of its particular application.”  Id. at 



242.  “An attack on the validity of a statute cannot be made by parties whose interests have not 



been, and are not about to be, prejudiced by the operation of the statute.”  Id. at 242. 



The Court’s conclusion that the plaintiff did not have standing is particularly instructive: 



In the instant case, plaintiffs concede that the validity of their challenge turns on 
their status as impecunious office seekers.  Therefore, it was not necessary for 
the trial court nor is it now necessary for this Court to reach the question as 
to the constitutionality of the filing fee provision, for the plaintiffs lack 
standing to bring the action.  Plaintiffs are without standing by virtue of their 
failure to demonstrate that the enforcement of the filing fee provision denied them 
a constitutionally guaranteed right.  It is not sufficient that, at some future time, 
an application of the statute might infringe upon the constitutional rights of 
differently situated persons; such an eventuality is to be dealt with only if 
and when it arises, and then it must be upon petition of the injured party.  In 
the absence of a showing of a denial of protected rights, there is no constitutional 
issue properly before us. 
 



Hoyle, 606 P.2d at 242. 



In this case, plaintiff admits he can afford the $300 minimum payment contemplated by 



the undertaking statute.  The City Defendants do not request an undertaking of more than $300.  



Likewise, as raised in response to Plaintiff’s Statement of Fact, in the City’s Defendants’ 



Statement of Additional Facts, and in more detail in § IV below, Plaintiff has sufficient collateral 



to cover the bond of $12,000 the City Defendants request. 
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II. THIS COURT IS BOUND BY THE UTAH SUPREME COURT’S DECISION IN 
ZAMORA V. DRAPER THAT HELD THE BOND REQUIREMENT 
CONSTITUTIONAL. 



This Court is required to find the bond and undertaking statutes constitutional.  It is well 



established that a statute “is presumed constitutional, and [that a court will] resolve any 



reasonable doubts in favor of constitutionality.”  Tindley v. Salt Lake City School Dist., 2005 UT 



30, ¶ 11, 116 P.3d 295.  Moreover, the Utah Supreme Court has already held the bond statute is 



constitutional.  Zamora v. Draper, 635 P.2d 78, 80-82 (Utah 1981) (holding prior bond statute 



with substantially the same language constitutional in the ordinary and usual circumstances); 



Snyder v. Cook, 688 P.2d 496 (Utah 1984) (same). 



In Zamora, the Utah Supreme Court considered the constitutionality of the prior bond 



statute, which contained substantially the same language as the current bond statute.1  The Court 



                                                 
1  The prior bond statute, contained in Utah Code § 78-11-10 states: 
 
Before any action may be filed against any sheriff, constable, peace officer, state road officer, or 
any other person charged with the duty of enforcement of the criminal laws of this state, or service 
of civil process, when such action arises out of, or in the course of the performance of his duty, or 
in any action upon the bond of any such officer, the proposed plaintiff, as a condition precedent 
thereto, shall prepare and file with, and at the time of filing the complaint in any such action, a 
written undertaking with at least two sufficient sureties in an amount to be fixed by the court, 
conditioned upon the diligent prosecution of such action, and, in the event judgment in the said 
cause shall be against the plaintiff, for the payment to the defendant of all costs and expenses that 
may be awarded against such plaintiff, including a reasonable attorney’s fee to be fixed by the 
court. In any such action, the prevailing party therein shall, in addition to an award of costs as 
otherwise provided, recover from the losing party therein such sum as counsel fees as shall be 
allowed by the court. The official bond of any such officer shall be liable for any such costs and 
attorney fees.  



 
A copy of Utah Code § 78-11-10 is attached hereto as Exhibit A.  The current bond statute is contained in 
Utah Code § 78B-3-104 and states: 
 



(1) A person may not file an action against a law enforcement officer acting within the 
scope of the officer’s official duties unless the person has posted a bond in an amount 
determined by the court. 
 
(2) The bond shall cover all estimated costs and attorney fees the officer may be expected 
to incur in defending the action, in the event the officer prevails. 
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began its analysis of the statute by reciting the well recognized principle that statutes “are 



accorded a presumption of validity” and that “courts do not strike down a legislative act unless 



the interests of justice in the particular case before it require doing so because the act is clearly in 



conflict with the higher law as set forth in the Constitution.”  Zamora, 635 P.2d at 80-82.  In 



light of these considerations, the Court considered the purpose of the bond statute and concluded 



the statute was constitutional; as applied in ordinary and usual circumstances: 



[W]e see no persuasive reason to disagree with these propositions supportive of 
the validity of the statute: that peace officers are in an especially hazardous 
calling rendering a service essential to public safety and welfare. While it is the 
privilege of most of us to steer clear of situations where there is violence and 
danger, it is the sworn duty of peace officers to go into such situations.  Without 
extenuating thereon, this exposes them to the possibility of becoming involved 
therein and of incurring animosities of those engaged in such troubles, with the 
consequent risks of lawsuits which may emanate therefrom. 
 



Zamora, 635 P.2d at 80.  The court went on to find that the statute did not violate the open courts 



provision because a court “has means at their command of conducting appropriate preliminary 



procedures” to make determinations on such things as the applicability of the statute to the 



claims in the Complaint and whether the plaintiff was impecunious and able to post a bond.  



Zamora, 635 P.2d at 81.  The Utah Supreme Court reaffirmed its finding that the bond statute 



was constitutional three years later when the constitutionality of that statute was challenged 



again.  Snyder, 688 P.2d 496 (Utah 1984) (rejecting plaintiff’s argument that the bond statute 



denied plaintiff equal protection of the law.).  The language of Utah Code § 78B-3-104 is 



                                                                                                                                                             
(3) The prevailing party shall recover from the losing party all costs and attorney fees 
allowed by the court. 
 
(4) In the event the plaintiff prevails, the official bond of the officer shall be liable for the 
plaintiff’s costs and attorney fees. 



 
A copy of Utah Code § 78B-3-104 is attached hereto as Exhibit B. 
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virtually identical to the language of the prior bond statute that the Utah Supreme Court has 



twice recognized as facially constitutional.2  This court is bound by those decisions and must 



find the bond statute constitutional. 



 The Court should find the undertaking statute constitutional for the same reasons.  Like 



the bond statute, that statute must also be presumed constitutional with any reasonable doubt 



construed in favor of constitutionality.  See supra.  The undertaking statute contains the same 



language that the “sum be fixed by the court” that the Court in Zamora found important and gave 



courts flexibility to determine whether the statute would be unconstitutional as applied to a 



particular plaintiff.  Moreover, courts have frequently upheld as constitutional statutes like the 



undertaking statute that require only a small minimal payment as a condition to filing a claim 



with the courts.  See e.g. Ortwein v. Schwab, 410 U.S. 656, 660 (1973) (holding that minimal 



filing fees for civil litgation do not violate Equal Protection Clause if rational justification for fee 



exists.). The rationale of Zamora applies to the undertaking statute and it should be upheld as 



constitutional as well. 



III. PLAINTIFF HAS NOT SHOWN THE BOND OR UNDERTAKING STATUTES 
ARE FACIALLY UNCONSTITUTIONAL. 



 
A. The Bond and Undertaking Statutes do not Violate Substantive Due Process. 



 
i. The bond and undertaking statutes are reasonably related to a proper 



legislative purpose. 
 



Plaintiff claims the bond statute violates substantive due process because it is not 



rationally related to a legitimate government purpose.  (Mem. in Supp. of Mot. for Summ. J. at 



7.)  The right to bring state law claims is not a fundamental right and a statute must be upheld if 



                                                 
2  See supra n.1 and Exhibits A&B hereto. 
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the statute has “a reasonable relation to a proper legislative purpose, and [is] neither arbitrary nor 



discriminatory.”  Tindley, 2005 UT 30, at ¶ 29. The bond statute is an attorney’s fees provision 



that awards fees to the prevailing party.  To ensure there is an opportunity for the police officer 



to actually recover fees if the officer prevails on the claims, a bond is required.3  In Zamora the 



Utah Supreme Court concluded the bond statute withstood constitutional challenge because the 



nature of a police officer’s work exposes police officers to a greater risk of being subject to a law 



suit and there is “nothing inherently unreasonable in the legislature viewing it as within the 



police power of the sovereign, in the interest of maintaining the peace and good order of society, 



to provide this measure of protection to that class of officers who are willing to undertake that 



hazardous responsibility.”  Zamora, 635 P.2d at 80. 



 Indeed, this case is a classic example of the type of overzealous litigation this provision 



was intended to discourage.  As set forth in Plaintiff’s Amended Notice of Claim, Plaintiff 



intends to bring a smorgasbord of state law claims against five different officers and the City for 



                                                 
3  The language of the statute clearly contemplates Salt Lake City’s ability to enforce the bond provision 



and collect attorney fees for its representation of an officer acting in either their official or individual capacity.  The 
bond statute limits the requirement to file a bond to claims against a law enforcement officer acting within the scope 
of the officer’s official duties.  Claims against police officers acting within the scope of their employment are 
limited to claims against the government entity, i.e. official capacity claims, unless the plaintiff can satisfy the 
requirements of Utah Code § 63G-7-202(c).  As Plaintiff points out, a government entity is required to defend 
actions brought against its employees in their official capacity, on submission of a timely written request.  Utah 
Code § 63G-7-902(1)-(2); Pl.’s Statement of Fact No. 12 & Response, supra.  Accordingly, the plain language of the 
statute contemplates the City’s ability to collect attorney fees for both official capacity and individual capacity 
claims.  



The legislature reaffirmed its desire to provide protection to law enforcement officers and the ability for 
Salt Lake City to collect attorney fees and costs, if they prevail on their claim, by rejecting S.B. 290 that sought to 
modify Utah Code § 78B-3-104 to limit collection of attorney fees and expenses to attorney fees and expense 
“personally” incurred by the officer.  See e.g. S.B. 290, 2015 Leg., Gen. Sess. (bill proposing limiting attorney fees 
and cost to attorney fees and costs “personally” incurred by the officer did not pass in the house.).  Indeed, Senator 
Bramble pointed out inclusion of attorney fees “personally” incurred was contrary to the language of Utah Code § 
78B-3-104 and the concept of permitting recovery of attorney fees and cost for “actions against a law enforcement 
officer acting within the scope of the officer’s official duties.”  See e.g. S.B. 290, 2015 Leg., Gen. Sess. (Discussion 
of Bill on Senate Floor on Day 42 available at 
http://utahlegislature.granicus.com/MediaPlayer.php?clip_id=18843&meta_id=550631.) 
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the actions of those officers.  Most, if not all of those claims are precluded by the Government 



Immunity Act of Utah and are duplicative of Plaintiff’s federal and state constitutional claims.  



For example, Plaintiff proposes bringing claims of trespass, trespass to chattel, a claim for 



intentional infliction of emotional distress, and negligence for entering or instructing the entrance 



to Plaintiff’s backyard in alleged violation of Plaintiff’s Fourth Amendment rights.  Plaintiff’s 



claims against the individual officers are precluded because the Governmental Immunity Act of 



Utah limits recovery to claims against Salt Lake City, not the individual officers.  Utah Code § 



63G-7-202(3)(a).  Moreover, the Government Immunity Act of Utah precludes claims for 



intentional torts and claims in negligence, where the alleged injury “arises out of or in connection 



with . .  . mental anguish, or violation of civil rights.”  Utah Code § 63G-7-201(1) and (4)(b).  



The City Attorney’s Office will be required to spend time conducting discovery to confirm the 



basis of the claims and preparing motions to dispose of those claims, when a quick review of the 



law demonstrates these claims fall within the parameters of the Government Immunity Act of 



Utah.  Requiring a bond serves the purpose of requiring Plaintiff and his attorney to 



appropriately research claims before bringing them and ensures the party defending against such 



claims is able to collect, at least in part, the attorney fees they are entitled to receive by statute 



when they prevail on such claims. 



In arguing the bond statute is not rationally related to a proper legislative purpose, 



Plaintiff asks this court to ignore the conclusion of the Utah Supreme Court that the bond statute 



is reasonably related to the proper legislative purpose of deterring repeat and vexatious litigation 



that arises as the result the nature of a police officer’s work.  Notably, Plaintiff does not even 



attempt to argue the undertaking statute is not rationally related to the legitimate government 
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purpose of ensuring the government entities ability to collect at least some taxable costs in a 



case. 



ii. Section 78B-5-825 does not render the bond statute unconstitutional. 
 



That section 78B-5-825 of the Utah Code awards attorney’s fees to prevailing parties 



where it is shown that a claim or defense lacked merit and was not brought in good faith does not 



render the bond statute unconstitutional.  It is not within the province of the courts to “rule on the 



wisdom of the [challenged] Act or to determine whether the Act is the optimal method for 



achieving the desired result.”  Rather, the court’s inquiry “is limited to the Act’s 



constitutionality.”  Tindley, 2005 UT 30, ¶ 32, 116 P.3d 295.  See also, Judd v. Drezga, 2004 UT 



91, ¶ 15, 103 P.3d 135 (“Our job as this state’s court of last resort is to determine whether the 



legislature overstepped the bounds of its constitutional authority . ..  not whether it made wise 



policy in doing so.”). 



Plaintiff’s argument ignores this principle.  Plaintiff also ignores the fact that section 



78B-5-825 states a different standard for the award of attorney fees.  Specifically, a prevailing 



party may receive attorney fees under section 78B-5-825 if the prevailing party can show “both 



that the losing party’s action or defense was ‘without merit’ and that it was brought or asserted in 



bad faith.”  Outsource Receivables Management, Inc. v. Bishop, 2015 UT App 41, ¶ 10, 344 P.3d 



1167.4  For a prevailing party to receive fees under the bond statute, a party need only prevail on 



the claims.  See Utah Code § 78B-3-104(3) (“The prevailing party shall recover from the losing 



                                                 
4  To show that the claim was without merit the prevailing party must do more than show that it prevailed, 



but rather that the party “could not have reasonably believed [the claim] to have a basis in law and fact.”  Id. 2015 
UT App 41, at ¶ 12.  Likewise, to show a claim was brought in bad faith the party must have “(1) [lacked a]n honest 
belief in the propriety of the activities in question; (2) ... inten[ded] to take unconscionable advantage of others; [or] 
(3) [had] intent to, or knowledge of the fact that the activities in question will ... hinder, delay or defraud others.’”  
Id. at ¶ 14. 
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party all costs and attorney fees allowed by the court.”).  As such, the bond statute is an 



attorneys’ fee provision with bond requirements to ensure either party has the ability to collect, 



should they prevail.5  Indeed, courts from other jurisdictions have found the requirement to post 



a bond on the filing of a complaint is reasonable where the prevailing party is entitled to recover 



attorney fees.  Beverly Hills Design Studio (N.Y.) Inc. v. Morris, 126 F.R.D. 33, 34-38 (S.D. N.Y. 



1989) (imposing requirement to post a bond to ensure ability for other party to recover attorney 



fees where statute awarded fees)6.  



iii. Decision from other jurisdictions are unavailing because this Court is 
bound by the Utah Supreme Court’s decisions in Zamora and Snyder. 



 
 Plaintiff urges this court to follow the decision of the Florida Supreme Court in 



Psychiatric Assoc. v. Siegel.  Notably, the provision challenged in that case was not reciprocal 



and only awarded attorney fees to the defendant if the defendant prevailed.  Psychiatric Assoc. v. 



Siegel, 610 So. 2d 419, 424 (Fla. 1992).  There, of course, are other cases from other 



jurisdictions that find bond statutes similar to Utah’s bond statute are constitutional.  See 



Urrizaga v. Twin Falls Co., 106 Fed. Appx. 546, 549 (9th Cir. 2004) (holding that Idaho’s 



version of the bond statute (Idaho Code § 6-6107) is constitutional).  Rhodes v. Superior Court, 



                                                 
5  Note, the statute provides the official bond of the officer shall be liable for the plaintiff’s costs and 



attorney fees.  Utah Code § 78B-3-104.  
6  Notably, the prior version of § 78B-5-825 was enacted at the time the Utah Supreme Court issued its 



decisions in Zamora and Snyder, finding the bond statute constitutional.  See Utah Code § 78-27-56.   See also 
Turtle Management, Inc. v. Haggis Management, Inc., 645 P.2d 667, 671 n.1 (Utah 1982). 



7  Idaho Code 6-610 reads: 
 
(1) For purposes of this section, a “law enforcement officer” shall be defined as any court personnel, 
sheriff, constable, peace officer, state police officer, correctional, probation or parole official, prosecuting 
attorney, city attorney, attorney general, or their employees or agents, or any other person charged with the 
duty of enforcement of the criminal, traffic or penal laws of this state or any other law enforcement 
personnel or peace officer as defined in chapter 51, title 19, Idaho Code. 
 
(2) Before any civil action may be filed against any law enforcement officer or service of civil process on 
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90 Cal.App.3d 484, 489 (Cal. Ct. App.  1979) (finding a statute that required plaintiffs to post a 



bond constitutional because court can make a reasonable determination about the bond amount). 



But a Utah court has twice found that the bond statute’s attorney fee provision requiring the 



posting of a bond to protect police officers, who by the nature of their work are more subject to 



litigation than other members of the public, is reasonable and passes constitutional muster.  



Zamora, 635 P.2d 80; Synder, 688 P.2d at 498.  Until and unless Plaintiff satisfies “the 



substantial burden” of convincing the Utah Supreme Court that its decisions in those cases were 



wrong, the decisions in Zamora and Snyder are binding on this Court and the decisions from 



other states are unavailing.  Tindley, 2005 UT 30, at ¶ 14. (“Under the doctrine of stare decisis, [a 



                                                                                                                                                             
any law enforcement officer, when such action arises out of, or in the course of the performance of his 
duty, or in any action upon the bond of any such law enforcement officer, the proposed plaintiff or 
petitioner, as a condition precedent thereto, shall prepare and file with, and at the time of filing the 
complaint or petition in any such action, a written undertaking with at least two (2) sufficient sureties in an 
amount to be fixed by the court. The purpose of this requirement is to ensure diligent prosecution of a civil 
action brought against a law enforcement officer, and in the event judgment is entered against the plaintiff 
or petitioner, for the payment to the defendant or respondent of all costs and expenses that may be awarded 
against the plaintiff or petitioner, including an award of reasonable attorney’s fees as determined by the 
court. 
 
(3) In any such civil action the prevailing party shall be entitled to an award of costs as otherwise provided 
by law. The official bond of any law enforcement officer under this section shall be liable for any such 
costs. 
(4) At any time during the course of a civil action against a law enforcement officer, the defendant or 
respondent may except to either the plaintiff’s or petitioner’s failure to file a bond or to the sufficiency of 
the sureties or to the amount of the bond. 
 
(5) When the defendant or respondent excepts to the plaintiff’s or petitioner’s failure to post a bond under 
this section, the judge shall dismiss the case. 
 
(6) When the defendant or respondent excepts to the sufficiency of the sureties[,] the sureties must be 
justified by the plaintiff or petitioner. Upon failure to justify the judge must dismiss the case. 
 
(7) When the amount of the bond is excepted to, a hearing may be held upon notice to the plaintiff or 
petitioner by the defendant or respondent of not less than two (2) nor more than ten (10) working days after 
the date the exception is filed, before the judge of the court in which the action is brought. If it appears that 
the bond is insufficient in amount, the judge shall order a new bond sufficient in amount to be filed within 
five (5) days of the date such order is received by the plaintiff or petitioner. If no such bond is filed as 
required by the order of the court, the judge shall dismiss the action. 



 
A copy of Idaho Code § 6-610 is attached as Exhibit C. 
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party seeking to overturn a prior decision of the Utah Supreme Court] assumes the substantial 



burden of convincing [the Court] that the rule was originally erroneous or is no longer sound 



because of changing conditions and that more good than harm will come by departing from 



precedent.”) 



B. The Bond and Undertaking Statutes do not Violate Procedural Due Process 
because the Court has the Ability to Conduct a Preliminary Hearing to Set 
the Bond and Undertaking Amounts. 



 
 Plaintiff claims that the bond and undertaking statutes deprive a plaintiff of procedural 



due process because they do not provide for a hearing before the bond or undertaking is posted.  



But the decision in Zamora specifically found that the prior version of this statute was 



constitutional because courts have the ability to conduct hearings on preliminary matters and the 



requirement, in statute, that the court “fix the bond,” gave the court the flexibility to determine 



whether a plaintiff had the means to pay the bond and whether a bond should be imposed.  The 



current bond statute and the undertaking statute both include that same language that the court 



“fix the bond.” 



The claim that the statute is unconstitutional because a court is given astounding 



discretion in setting the amount of the bond or undertaking is equally unfounded.  This is not a 



unique situation.  For example, district courts may be called on to set bond amounts when an 



appeal is filed.  See Utah R. App. P. 6 (requiring the filing of a bond “in the sum of at least $300 



or such greater amount as the trial court may order on motion of the appellee to ensure payment 



of all costs on appeal”).  Likewise, courts are frequently called on to exercise discretion in 



determining whether a party may recover attorney fees, the amount a party may recover in 



attorney fees, and setting bail amounts.  The absence of strict guidelines or standards defining 
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how these amounts should be determined does not make the courts exercise of discretion 



unconstitutional. 



C. The Bond Statute and Undertaking Statute Do Not Violate the Open Courts 
Provision. 



 
 The bond and undertaking requirements do not violate the open courts provision of the 



Utah Constitution because no claim is abrogated.  “Although the open courts clause protects both 



substantive and procedural rights, the clause is not an absolute guarantee of all substantive 



rights.”  Tindley, 2005 UT 30, ¶¶ 17-18, 116 P.3d 295.  “Rather, it applies only to legislation 



which ‘abrogates a cause of action existing at the time of its enactment.”  Id.  “In addition, the 



mere fact that legislation abrogates an existing legal remedy does not render it impermissible 



under the open courts clause.”  Id.  “Such legislation is acceptable under Berry so long as it 



either ‘provides an injured person an effective and reasonable alternative remedy’ or seeks to 



eliminate ‘a clear social or economic evil.’”  Id.; see also Berry v. Beech Airport Corp., 717 P.2d 



670 (Utah 1985). 



 First, neither the bond statute nor the undertaking statutes abrogate a claim.  This issue 



was squarely addressed by the Utah Supreme Court in Zamora.  Specifically, the Court found 



that “courts have the means at their command of conducting appropriate preliminary procedures” 



to determine whether a plaintiff is indeed impecunious and unable to furnish a bond.  Likewise, 



the Court concluded that because the “statute itself allows some flexibility wherein it provides 



that the bond shall be ‘in an amount fixed by the court . . .’” a court “may fix a bond in 



accordance with the plaintiff’s circumstances, however impoverished he may be, and yet allow 



him access to the court to seek justice, as assured by Sec 11 of Article I of the State 



Constitution.”  Zamora, 635 P.2d at 81. 
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 Plaintiff seeks to draw a distinction between the Court’s finding in Zamora and the 



current bond statute on the grounds that Utah Code § 78B-3-104(2) states “[t]he bond shall cover 



all estimated costs and attorney fees the officer may be expected to incur in defending the action, 



in the event the officer prevails.”  (Mem. in Supp. of Mot. for Summ. J. at 10-11.)  But that 



distinction is unavailing because the prior version of the statute that the Court upheld as 



constitutional contained an almost identical statement: “the proposed plaintiff, as a condition 



precedent thereto, shall prepare and file with, and at the time of filing the complaint in any such 



action, a written undertaking with at least two sufficient sureties in an amount to be fixed by the 



court . . . for the payment to the defendant of all costs and expenses that may be awarded against 



such plaintiff, including a reasonable attorney fee to be fixed by the court.”  Utah Code § 78-11-



10 (emphasis added)8  Both the bond statute and the undertaking statute provide for the court to 



fix the amount and, therefore, do not abrogate any claim.9 



                                                 
8  For the convenience of the Court a copy is attached hereto as Exhibit A. 



 9  Because neither the bond statute nor the undertaking statute abrogate a claim, the Court need not consider 
whether the statute is constitutional under a Berry analysis.  See e.g., Wood v. University of Utah Medical Center, 
2002 UT 134, ¶ 15, 67 P.3d 436 (“because the statute did not abrogate an existing legal remedy, and because the 
Berry test begins with the presumption that a legal remedy was abolished, the legislation satisfies the first Berry 
hurdle  . .  . we need not apply the second part of the Berry test.”).  Therefore, Plaintiff’s arguments on that point in 
§ II, A and B of its brief are irrelevant.  (Pl.’s Mem. in Supp. of Mot, for Summ. J. at 10-12 (where Plaintiff argues 
the bond and undertaking statutes do not withstand an analysis set forth by the Utah Supreme Court in Berry v. 
Beech Aircraft Corp., 717 P.2d 670, 676 (Utah 1985) to determine the constitutionality of statutes that abrogate a 
claim.).) 



Regardless, even under a Berry analysis, the bond and undertaking statutes pass constitutional muster.  
Berry holds that where a statute abrogates a claim that was available at the time the statute was enacted, the statute is 
acceptable if it (1) provides an injured person an effective and reasonable alternative remedy, or (2) seeks to 
eliminate a clear social or economic evil.  Berry, 717 P.2d at 676.  Ignoring the fact that the bond and undertaking 
statutes do not abrogate a claim, Plaintiff has an adequate alternative remedy as he may pursue federal constitutional 
claims without the requirement to file a bond.  See Berry, 717 P.2d at 680 (noting “section 11 is satisfied if the law 
provides an injured person an effective and reasonable alternative remedy ‘by due course of law’ for vindication of 
his constitutional interest” and stating that the “substitute remedy may be different” if it is “substantially equal in 
value or other benefit to the remedy abrogated.”); Day v. State ex rel. Utah Dept. of Public Safety, 1999 UT 46, ¶ 41, 
980 P.2d 1171 (citing Payne v. Myers, 743 P.2d 186, 190 (Utah 1987) (suit against the State for negligence in lieu of 
suit against state employee).) .  Likewise, the City fails to see how a claim that the statute does not contain specific 
step-by-step guidance on the standard or process to determine the amount of the bond demonstrates a denial of an 
alternative remedy, as plaintiff claims.  (The alleged unconstitutionality because the statute does not contain 
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D. The Bond and Undertaking Statutes Do Not Violate the Right to Petition 
Government. 



 
The bond and undertaking statutes do not violate the right to petition the government for 



the same reason they do not violate the open courts provision—Plaintiff is not precluded from 



filing a claim.  As set forth in detail above, both statutes contain language that has been 



interpreted by the Utah Supreme Court to give a court flexibility to waive the requirement to file 



a bond or undertaking, if a plaintiff is indeed impecunious.  Accordingly, the Plaintiff’s right to 



petition is not infringed. 



E. The Bond and Undertaking Statutes Do Not Violate Equal Protection. 
 
Plaintiff argues that the bond statutes violates equal protection because it creates two 



different classes of tortfeasors and provides special protection to police officers.  This argument 



was specifically rejected by the Utah Supreme Court in Zamora and again in its decision in 



Snyder on the grounds the statute provides the flexibility to permit a court to waive the bond 



requirement if the plaintiff is impecunious.  Zamora, 635 P.2d at 80-82 (finding bond statute did 



not violate equal protection of law because it provided flexibility to determine if statute would be 



unconstitutional as applied to a particular plaintiff); Snyder, 688 P.2d at 498 (rejecting plaintiff’s 



argument that the requirement to file a bond before filing suit denies plaintiff equal protection of 



                                                                                                                                                             
“specific guidance on the standard or process to determine the amount of the bond” is addressed in more detail at § 
III, B supra.). 
 In addition to there being adequate alternative remedies, the bond and undertaking statutes are not an 
arbitrary or unreasonable means of eliminating the clear social or economic evil of the city and police officers being 
subject to repeat and vexatious litigation with no means of recovering the costs and fees they are entitled to by 
statute.  The concern raised by plaintiff that the statutes only deter those that seek to bring actions against police 
officers makes little sense.  The purpose of the statute is to deter frivolous, vexatious and repeat litigation against 
police officers.  Likewise, the concern that it only deters those that cannot afford the bond or undertaking was 
addressed by the Court in Zamora when it found courts have the flexibility to fix the amount of the bond.  Finally, 
the existence of another statute that awards attorneys fees to a prevailing party based on a different standard does not 
demonstrate this statute is an arbitrary or unreasonable means of achieving the goal of deterring frivolous and 
vexatious litigation and ensuring a means of collecting the attorney fees it is entitled to receive by statute.  See supra 
III, A, ii. 
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the laws.)  As discussed above, the undertaking statute contains similar language permitting a 



court to set the amount of the undertaking or waive the undertaking requirement, if the plaintiff 



is impecunious.  Accordingly, it does not violate equal protection for the same reason the bond 



statute does not violate equal protection. 



IV. THE COURT SHOULD PROCEED BY SCHEDULING A HEARING TO 
DETERMINE WHETHER PLAINTIFF IS IMPECUNIOUS AND SET AN 
APPROPRIATE BOND. 



The issue in this case is whether the bond and undertaking requirements are 



unconstitutional as applied to Plaintiff.  As repeatedly stated in this brief, the Court in Zamora 



recognized “courts have the means at their command of conducting appropriate preliminary 



procedures to make a determination . . . [of] whether [a] plaintiff is in fact impecunious and 



unable to furnish the bond.”  Zamora, 635 P.2d at 81.  Plaintiff has submitted an affidavit stating 



his annual gross salary for 2014, his monthly expenses, the balance on his savings and checking 



accounts as of March 4, 2015, and the outstanding debt on his vehicle and credit card.  Plaintiff 



concludes by stating that he has “only minimal assets,” but does not list those assets.  



Disturbingly absent from the declaration is any reference to the more than $22,000 Plaintiff 



raised at the “GoFundMe” website he established to raise funds for this very purpose, i.e. to 



cover the costs associated with bringing a legal action against Salt Lake City and its officers 



related to the unfortunate shooting of his dog, Geist. 



Based on the City’s review of the state law claims set forth in the Plaintiff’s Amended 



Notice of Claim, the City requests a bond in the amount of $12,000.  From the declarations 



submitted by Plaintiff and the City, to secure a bond in the amount the City requests, Plaintiff 



need only pay $120 and utilize $12,000 worth of collateral, which is far less than the amount 
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Plaintiff has raised to fund this legal action.  Notably, the bond will only be called on if the 



Defendant police officers prevail on the state law claims and the plaintiff is ordered to pay 



attorney fees.  The requirement to file a bond should not cause Plaintiff concern if Plaintiff truly 



believes his claims have merit and that he will prevail.  Indeed, if Plaintiff does indeed prevail on 



those claims, he is entitled to receive his attorney fees. 



Finally, the statements of Mr. Sykes that this is a complicated case and that it is 



impossible to predict the attorney fees and cost in this case is strongly disputed by the declaration 



of Mark Kittrell.  The issues in this case are relatively simple and many of the claims Plaintiff 



proposes to bring in his Amended Notice of Claim may be disposed of on motion practice.  



Accordingly, it is estimated that if Plaintiff files a Complaint that asserts those claims it will take 



approximately 100-120 attorney hours, which is equal to two and a half to three regular working 



weeks, to respond and dispose of those claims.10  Similarly, while the City Attorney’s Office 



does not regularly keep track of hours it has the capacity to do so where, as here, there is an 



attorney fee provision at issue.  Finally, that the police officers will be represented by attorneys 



in the City Attorney’s Office has no bearing on the requirement to file a bond to secure payment 



of attorney fees if awarded, or an undertaking to secure costs.  In house counsel, including the 



City Attorney’s Office, are not precluded from recovering attorney fees where a contract or 



statute awards attorney fees just because they are represented by salaried in house counsel.  



Softsolutions, Inc. v. Brigham Young University, 2000 UT 46, ¶ 45, 1 P.3d 1095 (finding “a 



successful litigant who is not primarily engaged in providing legal services may recover attorney 



                                                 
 10  For purposes of estimating attorney hours, it would be preferable if Plaintiff prepared a draft Complaint 
that the Court could review in determining the merits of the proposed claims and the anticipated attorney fees.    
However, if Plaintiff intends to assert all claims set forth in the Amended Notice of Claim, reference to that 
document provides adequate basis for estimating fees. 
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fees when represented by salaried in-house counsel.”).  Finally, the City does not request an 



undertaking of more than $300, which Plaintiff admits he can afford.  No hearing is required on 



this point. 



CONCLUSION 



Based on the foregoing, the City Defendants respectfully request the Court hold a hearing 



to determine the amount of the bond applicable in this case. 



DATED this 15th day of June, 2015. 



 
        Samantha J. Slark    
       Attorney for Defendants 
 
 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of 
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT was served, via electronic 
filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano 
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U.C.A. 1953 § 78-11-10, U.C.A. 1953 § 78-11-10



 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1



U.C.A. 1953 § 78-11-10
West's Utah Code Annotated Currentness
Title 78. Judicial Code
Part II. Actions, Venue, Limitation of Actions
Chapter 11. Actions—Right to Sue and Be Sued
§ 78-11-10. Actions against officers—Costs and attorneys' fees



Before any action may be filed against any sheriff, constable, peace officer, state road officer, or any other person charged with
the duty of enforcement of the criminal laws of this state, or service of civil process, when such action arises out of, or in the
course of the performance of his duty, or in any action upon the bond of any such officer, the proposed plaintiff, as a condition
precedent thereto, shall prepare and file with, and at the time of filing the complaint in any such action, a written undertaking
with at least two sufficient sureties in an amount to be fixed by the court, conditioned upon the diligent prosecution of such
action, and, in the event judgment in the said cause shall be against the plaintiff, for the payment to the defendant of all costs
and expenses that may be awarded against such plaintiff, including a reasonable attorney's fee to be fixed by the court. In any
such action, the prevailing party therein shall, in addition to an award of costs as otherwise provided, recover from the losing
party therein such sum as counsel fees as shall be allowed by the court. The official bond of any such officer shall be liable
for any such costs and attorney fees.



Laws 1951, c. 58, § 1.



Codifications C. 1943, Supp., § 104-11-16.



CROSS REFERENCES



Costs awarded upon judgment, see Rules Civ. Proc., Rule 54.
Statute of limitations, see § 78-12-28.



RESEARCH REFERENCES



ALR Library



41 A.L.R.5th 47, Constitutionality, Construction, and Application of Statutes Requiring Bond or Other Security in Taxpayers'
Action.



Treatises and Practice Aids



Trial Handbook for Utah Lawyers § 32:10, Attorney fees.



UNITED STATES SUPREME COURT



Access to courts,
Access to courts, identification of underlying cause of action and lost remedy, government conspiracy to destroy or cover
up evidence of crime, torture and death of foreign spouse of American citizen by foreign army officers allegedly paid by
the CIA, see Christopher v. Harbury, U.S.D.C.2002, 122 S.Ct. 2179, 536 U.S. 403.



NOTES OF DECISIONS



Award of costs and attorney fees 7
Construction and application 2
Failure to file undertaking 5
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U.C.A. 1953 § 78-11-10, U.C.A. 1953 § 78-11-10



 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2



Liabilities for acts or omissions of deputies or assistants 3
Pleadings 6
Review 8
Taxpayer actions 4
Validity 1



1. Validity



Statute requiring that an undertaking be posted before an action may be filed against a sheriff, constable, peace officer when
such action arises out of or in the course of the performance of his duty was not unconstitutional. U.C.A.1953, 78-11-10. Snyder
v. Cook, 1984, 688 P.2d 496. Officers And Public Employees  119; Sheriffs And Constables  129



While it is privilege of most people to steer clear of situations where there is violence and danger, it is sworn duty of police
officer to go into such situations which expose them to possibility of incurring animosities of those who engaged in such trouble,
with consequent risks of lawsuits which may emanate therefrom; therefore, statute governing actions against officers which
requires posting of bond is not unconstitutional as applied in usual and ordinary circumstances. U.C.A.1953, 78-11-10. Zamora
v. Draper, 1981, 635 P.2d 78. Municipal Corporations  176(3.1)



2. Construction and application



In action against United States marshal for wrongful attachment of personalty, Utah statute providing that plaintiff must file a
bond guaranteeing costs and attorney's fees as a condition precedent to bringing suit against “sheriff, constable, peace officer,
state road officer or any other person charged with duty of enforcement of criminal laws of this state or service of civil process”
for actions arising out of the performance of their duties was inapplicable. U.C.A.1953, 78-11-10. Lynch v. Call, 1958, 261
F.2d 130. Costs  107



Statute governing action against officers was never intended, nor could it be properly applied, as blanket protection against
suit for alleged wrongs done by persons who happen to be peace officers where alleged wrongs have no connection with their
official duties. U.C.A.1953, 78-11-10. Zamora v. Draper, 1981, 635 P.2d 78. Municipal Corporations  189(1)



Statute governing actions against peace officers which provides for filing of bond before any action can be commenced should
be applied so as to harmonize ideals embodied in Constitution of affording all persons equal justice under law and access of
courts to serve that purpose; therefore, trial court erred in dismissing action brought against peace officers for failure to hold
bond without determining whether plaintiff was able to post bond. U.C.A.1953, 21-7-3, 21-7-4, 78-11-10; Const.Art. 1, § 11.
Zamora v. Draper, 1981, 635 P.2d 78. Municipal Corporations  189(1)



Statute providing that before any action may be filed against any sheriff, constable, peace officer, state road officer, or other
person charged with duty of enforcement of the criminal laws of the state, an undertaking for costs shall be filed, did not apply
to prosecuting attorneys. U.C.A.1953, 78-11-10. Heathman v. Giles, 1962, 13 Utah 2d 368, 374 P.2d 839. Costs  107



Statutes permitting prevailing party to recover attorney's fees in action against sheriff, constable, or upon bond of such official
were intended to allow attorney's fees to successful plaintiff only where official misconduct is involved, as distinguished from
private act. U.C.A.1953, 52-1-8, 78-11-10. Bowman v. Hayward, 1953, 1 Utah 2d 131, 262 P.2d 957. Sheriffs And Constables



 143; Sheriffs And Constables  170



3. Liabilities for acts or omissions of deputies or assistants



Deputy sheriff in attacking and abusing prisoner who refused to wash deputy sheriff's private automobile was acting in his
official capacity so that prisoner in assault and battery action was entitled to joint and several judgment against deputy sheriff,
sheriff, and sureties on official bonds of such officers, and to attorney's fees. U.C.A.1953, 52-1-8, 78-11-10. Bowman v.
Hayward, 1953, 1 Utah 2d 131, 262 P.2d 957. Sheriffs And Constables  100; Sheriffs And Constables  157(3); Sheriffs
And Constables  170
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4. Taxpayer actions



Taxpayers' action seeking an injunction restraining clerk-auditor from approving salary claims of allegedly illegally hired deputy
sheriffs was properly dismissed because of taxpayers' failure to file an undertaking where taxpayers were given notice of the
lack of undertaking and ample opportunity to submit one. U.C.A.1953, 78-11-10. Snyder v. Cook, 1984, 688 P.2d 496. Counties



 196(4)



5. Failure to file undertaking



Wrongful death suit filed against police officer, city, and city police department without filing undertakings when complaint
was filed as required by Utah law would be dismissed for failure to timely file undertakings. U.C.A.1953, 63-30-19, 78-11-10.
Rippstein v. City of Provo, 1991, 929 F.2d 576. Municipal Corporations  742(1)



Failure to file undertaking when filing complaint in wrongful death action against police officer as required by Utah statute
warranted dismissal of action. U.C.A.1953, 78-11-10. Rippstein v. City of Provo, 1991, 929 F.2d 576. Municipal Corporations



 742(1)



6. Pleadings



When it reasonably appears to court that alleged wrong arises out of action in connection with, or related to, performance of
peace officers' duties, persons bringing action against officers should not be able to circumvent statute governing actions against
officers by simply alleging that officer acts outside his duty and thus in private capacity. U.C.A.1953, 78-11-10. Zamora v.
Draper, 1981, 635 P.2d 78. Municipal Corporations  189(1)



Where averments of party bringing assault action against police officers that police officers were not acting as peace officers
were contradicted by assertions of police officers that they were acting as peace officers at time of alleged assault, factual issue
existed which needed resolution before court could dismiss action on ground that defendants were acting as police officers and
not as private individuals. U.C.A.1953, 21-7-3, 21-7-4, 78-11-10; Const.Art. 1, § 11. Zamora v. Draper, 1981, 635 P.2d 78.
Assault And Battery  42



7. Award of costs and attorney fees



In action against police officers for assault and battery, for false arrest and imprisonment, and for malicious prosecution, court
did not err in awarding judgment to the defendants for attorney's fees. U.C.A.1953, 78-11-10. Wendelboe v. Jacobson, 1960,
10 Utah 2d 344, 353 P.2d 178. Costs  194.28



8. Review



In action against special officers of railroad for false arrest and false imprisonment, where notice of appeal was filed before
entry of that part of judgment which awarded attorney's fees in favor of a defendant, question whether statute authorized award
of attorney's fees to special officer of railroad could not be considered. U.C.A.1953, 78-11-10. McCall v. Kendrick, 1954, 2
Utah 2d 364, 274 P.2d 962. Appeal And Error  421



Current through 2007 General Legislative Session.



End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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West's Utah Code Annotated
Title 78b. Judicial Code



Chapter 3. Actions and Venue
Part 1. Actions--Right to Sue and be Sued



U.C.A. 1953 § 78B-3-104



§ 78B-3-104. Actions against officers--Bond required--Costs and attorney fees



Currentness



(1) A person may not file an action against a law enforcement officer acting within the scope of the officer's official duties
unless the person has posted a bond in an amount determined by the court.



(2) The bond shall cover all estimated costs and attorney fees the officer may be expected to incur in defending the action, in
the event the officer prevails.



(3) The prevailing party shall recover from the losing party all costs and attorney fees allowed by the court.



(4) In the event the plaintiff prevails, the official bond of the officer shall be liable for the plaintiff's costs and attorney fees.



Credits
Laws 2008, c. 3, § 680, eff. Feb. 7, 2008.



U.C.A. 1953 § 78B-3-104, UT ST § 78B-3-104
Current through 2014 General Session.



End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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West's Idaho Code Annotated
Title 6. Actions in Particular Cases



Chapter 6. Usurpation of Office or Franchise



I.C. § 6-610



§ 6-610. Actions against law enforcement officers



Currentness



(1) For purposes of this section, a “law enforcement officer” shall be defined as any court personnel, sheriff, constable, peace
officer, state police officer, correctional, probation or parole official, prosecuting attorney, city attorney, attorney general, or
their employees or agents, or any other person charged with the duty of enforcement of the criminal, traffic or penal laws of
this state or any other law enforcement personnel or peace officer as defined in chapter 51, title 19, Idaho Code.



(2) Before any civil action may be filed against any law enforcement officer or service of civil process on any law enforcement
officer, when such action arises out of, or in the course of the performance of his duty, or in any action upon the bond of any
such law enforcement officer, the proposed plaintiff or petitioner, as a condition precedent thereto, shall prepare and file with,
and at the time of filing the complaint or petition in any such action, a written undertaking with at least two (2) sufficient sureties
in an amount to be fixed by the court. The purpose of this requirement is to ensure diligent prosecution of a civil action brought
against a law enforcement officer, and in the event judgment is entered against the plaintiff or petitioner, for the payment to the
defendant or respondent of all costs and expenses that may be awarded against the plaintiff or petitioner, including an award
of reasonable attorney's fees as determined by the court.



(3) In any such civil action the prevailing party shall be entitled to an award of costs as otherwise provided by law. The official
bond of any law enforcement officer under this section shall be liable for any such costs.



(4) At any time during the course of a civil action against a law enforcement officer, the defendant or respondent may except
to either the plaintiff's or petitioner's failure to file a bond or to the sufficiency of the sureties or to the amount of the bond.



(5) When the defendant or respondent excepts to the plaintiff's or petitioner's failure to post a bond under this section, the judge
shall dismiss the case.



(6) When the defendant or respondent excepts to the sufficiency of the sureties[,] the sureties must be justified by the plaintiff
or petitioner. Upon failure to justify the judge must dismiss the case.



(7) When the amount of the bond is excepted to, a hearing may be held upon notice to the plaintiff or petitioner by the defendant
or respondent of not less than two (2) nor more than ten (10) working days after the date the exception is filed, before the judge
of the court in which the action is brought. If it appears that the bond is insufficient in amount, the judge shall order a new bond
sufficient in amount to be filed within five (5) days of the date such order is received by the plaintiff or petitioner. If no such
bond is filed as required by the order of the court, the judge shall dismiss the action.
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Credits
S.L. 1953, ch. 234, § 1; S.L. 1955, ch. 78, § 1; S.L. 1997, ch. 131, § 1.



Notes of Decisions (19)



I.C. § 6-610, ID ST § 6-610
Current with emergency effective and retroactive legislation through Chapter 212 of the 2015 First Regular Session of the 63rd
Idaho Legislature.



End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



DECLARATION OF  
MARK E. KITTRELL 



 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 I Mark E. Kittrell declare and state as follows: 



1. I am a citizen of the United States and a resident of Salt Lake County, Utah.  I am 



over eighteen (18) years of age and competent to testify to the facts stated herein. 



2. This declaration is based upon my personal knowledge of the facts stated herein. 



3. I am an attorney with Salt Lake City Corporation (“Salt Lake City”), and in this 
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role, I have experience handling and managing civil litigation involving police misconduct 



claims. 



4. Prior to joining Salt Lake City, I was an associate and shareholder at Fabian 



Clendenin where I worked on matters involving all types of civil litigation for various clients. 



5. In speaking with prospective clients, I often had to estimate attorneys’ fees and 



costs for the prospective clients’ litigation matters.  I did this to inform the prospective clients 



what they should expect to pay for litigation, as well as to determine an appropriate amount to 



request for a retainer.  This was a routine practice for all attorneys at Fabian Clendenin. 



6. While it may be nearly impossible to ascertain the exact number of attorney fees 



and costs that a particular matter may generate, I found it is not impossible to provide a 



reasonable estimate of attorney fees and costs to a client, especially from an experienced 



attorney. 



7. To create a reasonable estimate of attorneys fees and costs, I examine the claims 



asserted, the legal and factual issues involved, as well as the nature of the litigation, and then 



estimate the number of attorney hours (and related costs) expected to conduct research on those 



legal and factual issues, the number of attorney hours (and related costs) expected to handle fact 



discovery, the number of attorney hours (and related costs) expected to handle motion practice, 



and the number of attorney hours (and related costs) to prepare for and attend hearings before a 



court, arbitrator, or mediator. 



8. I have examined the Amended Notice of Claim Mr. Kendall filed in this matter. 
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9. It identifies three state constitutional law claims and five state law claims against 



Officer Olsen, three state constitutional claims and one state law claim against Officer Burvis, 



and negligence claims against Officers Everett, Edmunson, and Pregman. 



10. I estimate that it will take approximately 100-120 hours of attorney time, which is 



equal to two and a half to three week regular work weeks, to research, conduct fact discovery, 



draft motions, and attend court hearings on these claims. 



11. Litigation attorneys for Salt Lake City are familiar with the process of tracking 



attorney hours spent on various matters.  First, Salt Lake City’s litigation attorneys joined the 



office from private practice where they were required to bill hours spent on matters.  Second, 



Salt Lake City requires the Salt Lake City Attorney’s Office to keep track of hours spent 



conducting work for the City’s various clients during an annual time study.  Third, in litigation 



matters where attorneys’ fees provisions are at issue, it is easy for the litigator assigned to the 



case to develop a spreadsheet to keep track of hours spent.   



12. Utah law does not preclude Salt Lake City and its police officers from recovering 



attorney fees where a contract or statute awards attorney fees to the prevailing party simply 



because Salt Lake City and its police officers are represented by salaried in house counsel.  See 



e.g. Softsolutions, Inc. v. Brigham Young University, 2000 UT 46, ¶ 45, 1 P.3d 1095 (“a 



successful litigant who is not primarily engaged in providing legal services may recover attorney 



fees when represented by salaried in-house counsel.”) 



13. Attorney fees for salaried in house counsel are calculated using a cost-plus rate 



that takes into account the following: “(1) the proportionate share of the party’s attorney salaries, 



including benefits, which are allocable to the case based upon the time expended, plus (2) 
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allocated shares of the overhead expenses, which may include the costs of office space, support 



staff, office equipment and supplies, law library and continuing legal education, and similar 



expenses.”  Softsolutions, Inc., 2000 UT 46 at ¶¶ 51-52. 



14. The Salt Lake City Attorney’s Office uses a rate of $123.62 per hour, which was 



calculated using this formula, i.e. salary, benefits and allocated share of overhead expenses. 



15. Based on that rate and my estimate of the attorney time that will be required in 



this matter, I believe a bond in the amount of $12,000.00 is sufficient to cover the costs and 



attorney fees the City expects to incur in defending the officers in this action. 



16. As part of the work I have performed in this matter, I have visited the following 



website: http://www.gofundme.com/Justice-For-Geist.  (A true and correct copy of a screen shot 



of that website, taken on June 15, 2015 is attached as Exhibit A, hereto.) 



17. That website contains the following statement: “My name is Sean Kendall. I am 



the owner of the dog Geist who was shot and killed by a police officer after illegally trespassing 



on private property.”  (See Exhibit A at 2, hereto.) 



18. Mr. Kendall requests donations and states “[a]ll donations will be used to fight the 



Salt Lake City Police Department in a court of law.”  (See Exhibit A at 2, hereto.) 



19. As of the date of this declaration, that website indicates that Mr. Kendall has 



raised $22,823 for his pending lawsuit.  (See Exhibit A at 1, hereto.) 



 I DECLARE UNDER PENALTY OF PERJURY OF THE STATE OF UTAH THAT 
THE FOREGOING IS TRUE AND CORRECT. 
 



 DATED this 15th day of June, 2015. 



 
       /s/ Mark E. Kittrell   
      Mark E. Kittrell
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of 
DECLARATION OF MARK E. KITTRELL was served, via electronic filing, upon the 
following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano   
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Legal Fund For Justice for GEIST by Sean Kendall - GoFundMe



http://www.gofundme.com/akdui8[6/15/2015 4:27:02 PM]



EMERGENCIES



$22,823 of $25k



Raised by 700 people in 11 months



Donate Now



SHARE ON FACEBOOK



21K TOTAL
SHARES SHARE 20K TWEET 290



DONATETWEETSHARE



1 person likes this update



In 17 days it will be one year to the day when Geist was killed. Brett
Olsen illegally trespassed on private property, endangering himself,
and killing Geist. Please help me get justice for the wrongs Brett
Olsen committed. I am fighting the state and all their lawyers. I
need your support and help.



Subscribe to Updates



1 person likes this update



This bond statue is intentionally hidden so that the courts can
quickly dismiss any case that hasn't covered the bond. One more
fight thing to fight on the way to get Justice for Geist.



Thomas Karig
4 days ago



Janelle Allen
4 days ago



Laura Reeves
11 days ago (Monthly Donation)



Janet Ludvik
12 days ago



kick their ass Sean!



Legal Fund For Justice for GEIST
SALT LAKE CITY, …



Created June 21, 2014



Sean Kendall



14 DAYS AGOUPDATE #40



1 MONTH AGOUPDATE #39



700 DONATIONS RECENT



$50



$5



$8



$30



582



 



 



 



 



Search Help Start a Fundraiser DONATETWEETSHARE
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Legal Fund For Justice for GEIST by Sean Kendall - GoFundMe



http://www.gofundme.com/akdui8[6/15/2015 4:27:02 PM]



DONATETWEETSHARE



will be a big announcement on Dec. 18th.



Subscribe to Updates Show More



21K TOTAL
SHARES SHARE TWEET



COPY, PASTE & SHARE: http://www.gofundme.com/Justice-For-Geist



DONATE



What is GoFundMe?
Fundraising made easy >>



CONTACTLINKPOSTERREPORT



Most Recent



Please use Facebook to leave a comment below:



CONTINUE



Nothing gets posted to your wall. Only your Facebook name & photo are used.



My name is Sean Kendall. I am the owner of the dog Geist who was shot
and killed by a police officer after illegally trespassing on private property.



I live in Salt Lake City, UT and I am looking for support to ensure no one
else has to experience this type of loss. Geist was merely protecting his
property from an unknown intruder when the officer entered the yard
looking for a lost child and instead of walking away or using non lethal
means he killed Geist. 



My goal is to take this terrible event and set a precedent that police
departments must have training and non-lethal policies in place to
prevent the destruction of a family when their pets are needlessly killed. 



All donations will be used to fight the Salt Lake City Police Department in
a court of law.



63 COMMENTS



This go fund is not just for Sean this is a cause that will benefit all
of us whether we are dog owners or parents thisncausenwill
reshape how officers respond. Children have witnessed horrible
shootings and in one case I read a child was injured while cop
trying to shoot his dog. Another story recently in Iowa cop tried to



Sheryl Barry 4 months ago 2
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
DECLARATION OF  



DEBORAH LINDSTROM 
 
 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 I Deborah Lindstrom declare and state as follows: 



1. I am the Account Executive Surety for Wells Fargo’s Surety Practice Group. 



2. I am familiar with the requirements for the issue of surety bonds, including the 



issue of court bonds. 



3. A premium of 1% of the amount of the bond is a standard rate in the industry for a 



court bond. 



4. Collateral is typically required, but that collateral is not always 100% of the bond. 
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5. Whether a person qualifies for a bond and the amount of collateral required 



depends on what is referred to in the industry as the “3 C’s.” 



6. Specifically, (1) Capacity: Does the applicant have the skill and ability to 



complete the obligation; (2) Capital: Does the financial condition of the applicant warrant 



approval; and (3) Character: Does the applicant’s record show him to be of good character. 



7. Collateral is required, general it must be in the form of cash or letter or credit. 



8. The Declaration of Sean Kendall does not provide total financial disclosure. 



9. Typically we require personal financial statement(s) be provided to help verify 



and make a determination of whether a person qualifies for a bond and whether collateral is 



required. 



10. Accordingly, I cannot make a determination from the information provided if Mr. 



Kendall would qualify for a court bond and in what amount. 



11. I am informed, but cannot guarantee, that Mr. Kendall raised more than $22,000 



in cash to fund a legal action to pursue claims relating to the shooting of his dog, Geist. 



12. Based on the above information, $22,000 cash would typically be sufficient 



collateral for a bond in the amount of $12,000 that I am informed the City is requesting. 



I DECLARE UNDER PENALTY OF PERJURY OF THE STATE OF UTAH THAT 
THE FOREGOING IS TRUE AND CORRECT. 
 



DATED this 15th day of June, 2015. 



 
        /s/ Deborah Lindstrom   
       Deborah Lindstrom  
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 15th day of June, 2015, a true and correct copy of 
DECLARATION OF DEBORAH LINDSTROM was served, via electronic filing, upon the 
following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-15 17:54:04.293.



ROSS C ANDERSON  - Notification received on 2015-06-15 17:54:07.327.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-15-2015:17:53:39



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Memorandum - Overlength (Proposed) in
Opposition to Plaintiff's Motion for Summary
Judgment



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-15 17:53:34.687.



ROSS C ANDERSON  - Notification received on 2015-06-15 17:53:37.28.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-15-2015:17:52:59



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Motion for Leave to File Overlength Opposition to
Plaintiff's Motion for Summary Judgment



Order (Proposed) Granting Motion for Leave to
File Overlength Opposition to Plaintiff's Motion for
Summary Judgment



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-15 17:54:34.607.



ROSS C ANDERSON  - Notification received on 2015-06-15 17:54:37.107.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-15-2015:17:54:09



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Affidavit/Declaration of Mark Kittrell



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-15 17:55:11.92.



ROSS C ANDERSON  - Notification received on 2015-06-15 17:55:17.153.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-15-2015:17:54:36



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Affidavit/Declaration of Deborah Lindstrom



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH



SEAN KENDALL,



Plaintiff,



v.



BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION,



Defendants.



ORDER GRANTING
EX PARTE MOTION FOR LEAVE TO 



FILE OVERLENGTH OPPOSITION TO 
PLAINTIFF’S MOTION FOR 



SUMMARY JUDGMENT



Case No: 150900558



Hon. Keith Kelly



Based on the ex parte motion of Defendants Salt Lake City Corporation, Brett Olsen, Lt. 



Brian Purvis, Joseph Allen Everett, Tom Edmundson, and George S. Pregman collectively (the 



“City”) seeking permission to file an Overlength Opposition to Plaintiff’s Motion for Summary 



Judgment:



IT IS HEREBY ORDERED that the City may file an Overlength Opposition brief, that 



does not exceed 16 pages of argument exclusive of introduction, face sheet and conclusion.



-------------------------------------------------END OF ORDER--------------------------------------------



[See top of Page 1 for Court Signature and Filing Date]



The Order of Court is stated below:
Dated: June 16, 2015 /s/ William W Barrett



11:22:03 AM District Court Judge



June 16, 2015 11:22 AM 1 of 1
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-16 11:22:58.607.



ROSS C ANDERSON  - Notification received on 2015-06-16 11:23:03.37.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-16-2015:11:22:11



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Order Granting Motion for Leave to File
Overlength Opposition to Plaintiff's Motion for
Summary Judgment



Filed by or in behalf of: WILLIAM W BARRETT



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 8411 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 



 
 



REPLY MEMORANDUM IN SUPPORT 
OF PLAINTIFF’S MOTION FOR 
SUMMARY JUDGMENT 
 
(Hearing Requested) 
 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 



 
 



 This Memorandum is respectfully submitted in reply to the City’s Opposition to Plaintiff’s 



Motion for Summary Judgment.  



 Pursuant to Utah R. Civ. P. 7(e), Plaintiff Sean Kendall (“Kendall”) respectfully requests 



a hearing on Plaintiff’s Motion for Summary Judgment.  



RESPONSE TO CITY DEFENDANT’S STATEMENT OF ADDITIONAL FACTS 
 
1. Members of the public can donate funds to a “Legal Fund for Justice for Geist” at the 
following website: http://www.gofundme.com/Justice-For-Geist.  
 
Plaintiff’s Response: Undisputed.  



2. That website contains the following statement: “My name is Sean Kendall. I am the owner 
of the dog Geist who was shot and killed by a police officer after illegally trespassing on private 
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property.”  
 
Plaintiff’s Response: Undisputed.  



3. Mr. Kendall requests donations and states “[A]ll donations will be used to fight the Salt 
Lake City Police Department in a court of law.”  
 
Plaintiff’s Response: Undisputed.  



4. As of the date of this declaration, that website indicates that Mr. Kendall has raised $22,823 
for his pending lawsuit. 
 
Plaintiff’s Response: Undisputed.  



5. The City requests the court set a bond in the amount of $12,000.  



Plaintiff’s Response: Undisputed.  



6. The funds from the Plaintiff’s “GoFundMe” website are sufficient to provide collateral for 
that bond.  



Plaintiff’s Response: Disputed. The funds raised through Kendall’s “GoFundMe” website are not 



available for the posting of a bond. Almost all of those funds have been spent, primarily to pay for 



some of Kendall’s legal fees and other costs, including setting up a website, paying GoFundMe’s 



8.5% commission, paying for meeting rooms, T-shirts, stickers, and other costs of fundraising and 



publicizing the need for policy changes and training in relation to police officers’ interactions with 



domestic animals. 



PLAINTIFF’S STATEMENT OF ADDITIONAL FACTS 



1. Kendall has submitted to the Court an affidavit pursuant to UTAH CODE ANN. § 



78A-2-303. See Aff. of Sean Kendall, at ¶ 39, a copy of which is attached hereto as Exhibit “A”. 



2. Plaintiff’s financial assets and liabilities as of June 22, 2015 are as follows. See 



Kendall Aff., Ex. A at ¶¶ 3–38.  
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Assets 
Checking Account Balance $1,355.14 
Savings Account Balance $5,177.41 
America First Balance $997.57 
GoFundMe Account Balance $836.71 
Saleable Personal Property $3,549.95 
Equity in Automobile $4,907.47 
Real Estate $0.00 



 
Monthly Income 



Employment at Westminster $2,232.53 
Other Income $0.00 



 
Debts 



Automobile $21,693.53 
Credit Card $380.00 
Attorney Fees and Costs $12,858.92 



 
Expenses 



Monthly Expenses $1,316.29 
Additional Yearly Expenses $1,152.53 



 
Income and Expenses for Legal Matters 



Related to the Killing of Geist 
GoFundMe Net Income $20,974.55 
PayPal Net Income $1,334.63 
Fundraising, publicity, and 
organizing Expenses 
(Approximately) 



$6,276.02 



Attorney Fees Paid $14,198.88 
 



3. Kendall, based on his financial condition, is unable to obtain for collateral an 



irrevocable bank letter of credit or certificate of deposit to be held by the surety in the amount of 



$12,000. Aff. of Charles James Cayias, Ex. B at ¶ 9.  Aff. of Michael Brown, Ex. C at ¶7. 
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4. Kendall, based on his financial condition, is unable to obtain a $12,000 bond unless 



(1) he or someone else put up 100% collateral in a form such as irrevocable bank letter of credit 



or certificate of deposit to be held by the surety, or (2) someone with a much more substantial 



financial condition signed a personal guaranty, promising to pay any amount the bond company is 



required to pay under the terms of the bond. Brown Aff. Ex. C at ¶ 7, Cayias Aff., Ex. B at ¶ 9. 



5. Kendall highly resents that, solely because of his financial situation and because he 



seeks to hold a Salt Lake City police officer legally accountable under Utah state law for the illegal 



trespass into his backyard and the killing of his best friend Geist (a Weimaraner dog), he is 



required, unlike other plaintiffs who have greater wealth and unlike other plaintiffs suing 



defendants who are not law enforcement officers, to disclose in his affidavit, which is part of a 



public court record, his personal and private financial information and recite the humiliating 



statutory language concerning his “poverty”. Kendall Aff. Ex. A at ¶ 40.  



ARGUMENT 



 Kendall seeks legal accountability and justice under Utah law for the unconstitutional 



trespass into his backyard and the tragic killing of his best friend, a Wiemaraner dog named 



Geist.  Solely because of (1) his financial situation, and (2) the status of defendants as law 



enforcement officers, Kendall has been, and continues to be, discriminated against in his 



endeavor to access the courts and pursue his state law claims.  He is being subjected to very 



different treatment in his efforts to access justice through the courts than would be experienced 



by (1) people of greater wealth, and (2) people who seek justice from defendants other than law 



enforcement officers.  The disparity in treatment is in violation of the freedom to petition 



government for redress of grievances, due process, equal protection, and the Open Courts Clause 



of the Utah Constitution. 



00374











 5 



 The City Defendants erroneously claim that a repealed statute and cases interpreting it 



apply in this matter.1  The fact is that UTAH CODE ANN. §78B-3-104 (the “Bond Statute”) is 



vastly different than the repealed statute relied upon by the City Defendants, insofar as it requires 



the Court to set the bond in an amount to “cover all estimated costs and attorney fees the officer 



may be expected to incur in defending the action . . .” The decision in Zamora v. Draper, 635 



P.2d 78 (Utah 1981), relied upon by the City Defendants, found that the previous statute 



permitted judicial discretion, which is not allowed by the present discriminatory statute. 



 The City Defendants contend that Kendall “has sufficient collateral to cover the bond of 



$12,000 the City Defendants request.” Defendants’ Memorandum at 2. That baseless assertion is 



belied by the uncontroverted affidavits attached hereto as Exhibits “A,” “B,” and “C.” 
 



I. EXCEPT FOR PERHAPS A SMALL UNDERTAKING AMOUNT TO BE 
SET BY THE COURT, KENDALL IS EXCUSED FROM PREPAYING 
ANY FEES, COSTS, OR SECURITY PRIOR TO COMMENCING AN 
ACTION AGAINST DEFENDANTS FOR THE VIOLATIONS OF STATE 
LAW THAT RESULTED IN THE KILLING OF GEIST. 



Based upon his affidavit dated June 22, 2015, a copy of which is attached hereto as 



Exhibit “A”, Kendall may institute and prosecute all his causes of action against defendants 



without prepayment of fees and costs or security once this Court has “review[ed] the affidavit 



and [made] an independent determination based on the information provided whether court costs 



and fees should be waived entirely or in part.”  UTAH CODE ANN. §§ 78A-2-302 (2), 78A-2-



                                                           
1 The City Defendants state:  “In Zamora, the Utah Supreme Court considered the 
constitutionality of the prior bond statute, which contained substantially the same language as the 
current bond statute.”  Salt Lake City Corporation’s Opposition to Plaintiff’s Motion for 
Summary Judgment (“Defendants’ Memorandum”), at 4. Again, the City Defendants claim that 
“78B-3-104 is virtually identical to the language of the prior bond statute . . .” Defendants’ 
Memorandum, at 4-5. (Emphasis added.) Even more deceptively, the City Defendants state that 
“the Utah Supreme Court has already held the bond statute is constitutional.” (Citing to the 1981 
decision in Zamora.)  Defendants’ Memorandum, at 3.  The Utah Supreme Court has never 
considered the constitutionality of the current Bond Statute, which was enacted in 2008. 
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304(1).  Kendall respectfully urges the Court to engage in that review and to make a 



determination about the waiver of costs, fees, and security at the earliest possible time.  
  
II. EVEN IF KENDALL IS PERMITTED TO PROCEED WITH HIS STATE 



LAW CLAIMS WITHOUT POSTING A BOND OR AN UNDERTAKING 
OF MORE THAN A FEW HUNDRED DOLLARS, HE HAS STANDING 
TO CHALLENGE THE CONSTITUTIONALITY OF THE BOND AND 
UNDERTAKING STATUTES. 



In order to commence an action against the law enforcement officers responsible for the 



illegal trespass into his backyard and for the killing of Geist, Kendall has been required to file an 



affidavit, pursuant to UTAH CODE ANN. §78A-2-302(2), setting forth in detail personal and 



private detailed financial information and reciting the humiliating statutorily-required language 



that “due to my poverty I am unable to bear the expenses of the . . . legal proceeding which I am 



about to commence . . .”  A plaintiff of substantial financial means would not have to (and could 



not) file such an affidavit to commence such an action.  Also, a plaintiff suing people other than 



law enforcement officers would not have to file such an affidavit to commence an action against 



them.  Kendall is being treated discriminatorily under the Utah Bond Statute and the Undertaking 



Statute solely (1) on the basis of his financial situation, and (2) because he is seeking to vindicate 



his rights against law enforcement officers rather than anyone else in the world.  



 The City Defendants presume to set the amount of the undertaking required under UTAH 



CODE ANN. § 63G-7-601 (the “Undertaking Statute”), while that is solely for the Court to decide.  



Because he is subject to that undertaking requirement, Kendall has standing to challenge its 



constitutionality because the statute provides no guidance as to the procedure or any standard to 



be applied in setting the amount, in violation of substantive and procedural due process. 
 



III. KENDALL, WHO IS DISCRIMINATED AGAINST BY OPERATION OF 
THE BOND STATUTE, HAS A FUNDAMENTAL CONSTITUTIONAL 
RIGHT OF ACCESS TO THE COURTS TO VINDICATE HIS RIGHTS 
AND TO OBTAIN A REMEDY 
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The City Defendants claim that “[t]he right to bring state law claims is not a fundamental 



right . . .” Defendants’ Memorandum at 5.  However, the case relied upon by the City 



Defendants, Tindley v. Salt Lake City School Dist., 2005 UT 30, 116 P.3d 295, dealt only with a 



damages cap, not with access to the courts. Nevertheless, Tindley actually supports Kendall’s 



position that a heightened degree of scrutiny must be applied in relation to his claims that, 



because of a violation of constitutional guarantees of equal protection, he is denied access to the 



courts.  Tindley v. Salt Lake City School Dist., 2005 UT 30, ¶ 28, 116 P.3d 295, 302 (“we review 



statutory classifications that implicate rights protected by the open courts clause under 



‘heightened scrutiny’ ”)  In Judd v. Drezga, 2004 UT 91, ¶ 19, 103 P.3d 135, 141, the Utah 



Supreme Court explained that a heightened degree of scrutiny is required: 
 
We employ heightened scrutiny under article 1, section 24 when reviewing legislation 
that “implicates” rights under article I, section 11.  Sustaining legislation against an 
article I, section 24 challenge alleging that one’s rights under the Open Courts Clause are 
constitutionally discriminated against requires the court to find that the challenged 
legislation “(1) is reasonable, (2) has more than a speculative tendency to further the 
legislative objective and, in fact, actually and substantially furthers a valid legislative 
purpose, and (3) is reasonably necessary to further a legitimate legislative goal.”  
(Citations omitted.) 



See also Lee v. Gaufin, 867 P.2d 572, 583 (Utah 1993) (referring to “our holding that the 



heightened-scrutiny standard governs the manner in which Article I, section 24 is applied when 



Article I, section 11 rights are implicated”). 



Kendall’s access to the courts to vindicate his state constitutional rights and other state 



legal protections is, without any doubt, a fundamental right under both federal and state law.  



See, e.g., Bill Johnson’s Restaurants, Inc. v. N.L.R.B., 461 U.S. 731, 741 (1983) (“the right of 



access to the courts is an aspect of the First Amendment right to petition the Government for 



redress of grievances.”); Miller v. USAA Cas. Ins. Co., 2002 UT 6, ¶ 38, 44 P.3d 663, 673 (“Both 



the due process clause of article I, section 7 and the open courts provision of article I, section 11 



of the Utah Constitution guarantee that litigants will have this ‘day in court.’”(Citations 
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omitted.)); Lyon v. Burton, 2000 UT 19, ¶¶ 28, 5 P.3d 616, 625 (“The right of access to the 



courts and to a civil remedy to redress injuries, which Article I, section 11 protects, is 



fundamental in Anglo-American law.”)2  
 
IV. THE APPLICATION OF THE BOND AND UNDERTAKING STATUTES 



TO KENDALL VIOLATE HIS RIGHTS TO EQUAL PROTECTION, DUE 
PROCESS, FREEDOM TO PETITION GOVERNMENT FOR REDRESS 
OF GRIEVANCES, AND ACCESS TO THE COURTS TO PURSUE A 
REMEDY FOR HIS INJURIES 



The Bond Statute, contrasted with the repealed UTAH CODE ANN. §78-11-10, leaves no 



discretion to the Court, providing, in part, as follows: 
 
The bond shall cover all estimated costs and attorney fees the officer may be expected to 
incur in defending the action . . .  (Emphasis added.) 



 In the event Kendall is required to file such a bond, he will be precluded from including 



in his lawsuit against the City Defendants any of his state law claims because he simply cannot 



obtain a bond,3 even if the Court accepts the absurd estimate of $12,000 by the City, which 



obviously was set low in order to dodge the substantial constitutional challenge here.   



 The Bond and Undertaking Statutes call for the Court to set arbitrary amounts, without 



providing any procedure or standards, beyond the means of Kendall to provide, depriving him of 



procedural and substantive due process; equal protection; the freedom to petition the government 



                                                           
2 The United States Supreme Court has made clear that one’s financial situation cannot 
determine access to the courts.  See Boddie v. Connecticut, 401 U.S. 371, 389 (1971) (J. Brennan 
concurring in part): 
  



“Courts are the central dispute-settling institutions in our society.  They are bound to do 
equal justice under law, to rich and poor alike. They fail to perform their function in 
accordance with the Equal Protection Clause if they shut their doors to indigent plaintiffs 
altogether. Where money determines not merely ‘the kind of trial a man gets,’ but whether he 
gets into court at all, the great principle of equal protection becomes a mockery.  A State may 
not make its judicial processes available to some but deny them to others simply because 
they cannot pay a fee.” (Citations omitted.) 



 
3 See Affidavits of Michael Brown and Charles Cayias, attached hereto as Exhibits “C” and “B”.  
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through the courts for redress of grievances; and access to the courts to seek a remedy, 



guaranteed by the Open Courts Clause. 



 The Bond and Undertaking Statutes should be declared unconstitutional so Kendall can 



proceed with his lawsuit for the killing of Geist. 



DATED this 22nd day of June, 2015. 



 
WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorneys for Plaintiff 
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 8411 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 



 
 



REQUEST TO SUBMIT FOR 
DECISION  
(Plaintiff’s Motion for Summary 
Judgment) 
 
(Hearing Requested) 
 
 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 



 
 



 Pursuant to U.R.C.P. 7(d), Plaintiff Sean Kendall, by and through his counsel of record, 



respectfully requests that the following motion be submitted for decision: 



1. Plaintiff’s Motion was filed on or about June 1, 2015.   



2. Defendants filed their Opposition to the Motion on or about June 15, 2015.  



3. Plaintiff filed his Reply on or about June 22, 2015.  
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4. A hearing is requested.  



DATED this 22nd day of June, 2015. 



 



WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 22nd day of June, 2015, I caused to be served a true 
and correct copy of the foregoing REQUEST TO SUBMIT FOR DECISION to the following 
by the method indicated below: 
 
Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



  



 



 



 



   /s/  Michelle D. Donohoo   
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 8411 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 



 
 



PLAINTIFF’S MEMORANDUM IN 
OPPOSITION TO CITY 
DEFENDANTS’ MOTION UNDER 
RULE 56(F) 



 
 
 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 



 
 



 Plaintiff Sean Kendall has submitted two affidavits, which, along with the two affidavits 



of Michael Brown and Charles Cayias, make it clear beyond any question that Kendall has 



insufficient assets to obtain a bond in this matter, even in the absurdly low amount of $12,000 



estimated in the affidavit of City Defendants’ lawyer.1 



                                                           
1 The extremely low estimate of attorneys’ fees and costs is no doubt the product of an effort by 
the City Defendants to avoid a ruling on the obvious unconstitutionality of the discriminatory, 
oppressive Bond Statute, which has ramifications far beyond this case.  Likewise, the City 
Defendants’ suggestion that they will agree to a $300 undertaking under the Undertaking Statute 
is a means of dodging the obvious arbitrariness called for by the statute, without any standards or 
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 The primary reason the City Defendants seek to delay this matter and conduct discovery, 



either through depositions and “written discovery” or an evidentiary hearing before this Court is 



to “understand why the $22,000 Plaintiff has raised in cash to fund a  law suit [sic] against the 



City Defendants is not sufficient collateral to issue a bond in this matter.”  First, the City 



Defendants have had several months to conduct the discovery they are seeking.  Second, the 



uncontroverted record is that Kendall no longer has “the $22,000”, or any amount close to 



$22,000, to spend on a bond, or to put up as collateral for a bond.  His attorneys’ fees and other 



expenses have cost far more than the money he has raised to help support this litigation and to 



publicize and gain support for  the cause of achieving major changes in policies and training 



relating to police officers’ treatment of domestic animals. 



 Kendall has no objection to an evidentiary hearing, if the Court believes it to be 



necessary, to determine (1) the estimated costs and fees that will be incurred by the police 



officers Kendall intends to sue for the trespass in his back yard and the killing of his best friend 



Geist; and (2) whether Kendall has the financial capacity to post a bond to cover those amounts.  



However, it is abundantly clear that, even if the Court accepts the City’s preposterous, self-



serving estimate (through an affidavit of the Defendants’ legal counsel, no less) that the officers’  



 



 



                                                           
prescribed procedures governing the setting of the undertaking amount, which could vary 
dramatically case by case and judge by judge.   



00400











costs and attorneys’ fees will be only $12,000, that amount cannot be covered by a bond because 



of Kendall’s extremely limited assets and income, as well as his expenses and outstanding debts. 



DATED this 22nd day of June, 2015. 



 



WINDER & COUNSEL, P.C. 
 
 
   /s/ Ross C. Anderson  
Ross C. Anderson 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 22nd day of June, 2015, I caused to be served a true 
and correct copy of the foregoing PLAINTIFF’S MEMORANDUM IN OPPOSITION TO 
CITY DEFENDANTS’ MOTION UNDER RULE 56(F) to the following by the method 
indicated below: 



 
Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



  



 



 



 



   /s/  Michelle D. Donohoo   
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-22 16:50:21.543.



ROSS C ANDERSON  - Notification received on 2015-06-22 16:50:25.73.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-22-2015:16:49:52



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Reply Reply to Memorandum in Support of
Plaintiff's Motion for Summary Judgment



Request/Notice to Submit Request to Submit for
Decision



Opposition to Plaintiff's Memorandum in
Opposition to City Defendants' Motion Under Rule
56(f)



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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3RD DISTRICT COURT - SALT LAKE



SALT LAKE  COUNTY, STATE OF UTAH



SEAN KENDALL : NOTICE OF
               



Plaintiff, : SCHEDULING CONF
:



VS. : Case No: 150900558 MI
BRETT OLSEN    et al. : Judge:     ROTATION JUDGE



               
Defendant. : Date:    June 25, 2015



SCHEDULING CONF is scheduled.



Date:  07/21/2015



Time:  09:00 a.m.



Location: FOURTH FLOOR-N44



              THIRD DISTRICT COURT



              450 SOUTH STATE STREET



              SALT LAKE CITY, UT  84114-1860



Before Judge: ROTATION JUDGE



Matter set for Scheduling Conference on Plaintiff's Motion for
Summary Judgment. Matter will not be continued without
stipulation of all parties.



Date: 06/25/2015 /s/ NIKI PETERSEN



Clerk/Clerk of Court



The court will provide an interpreter upon request. If you need
an interpreter, please notify the court at (801)238-7300 five
days before the hearing.



Individuals needing special accommodations (including auxiliary
communicative aids and services) should call the court at
(801)238-7500 three days prior to the hearing. For TTY service,
call Utah Relay at 800-346-4128.
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Case No: 150900558  Date: June 25, 2015



CERTIFICATE OF NOTIFICATION



I certify that a copy of the attached document was sent to the
following people for case 150900558 by the method and on the
date specified.



MAIL:  ROSS C ANDERSON 460 S 400 E SALT  LAKE CITY, UT 84111



MAIL:  MARK E KITTRELL 451 S STATE ST STE 505A PO BOX 145478
SALT LAKE CITY, UT 84114



MAIL:  SAMANTHA J SLARK 451 S STATE ST STE 505A PO BOX 145478
SALT LAKE CITY, UT 84114



Date: 06/25/2015 /s/ NIKI PETERSEN



Clerk/Clerk of Court
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Samantha J. Slark, #10774 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, Utah 84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorney for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



NOTICE OF INTENT TO SERVE 
SUBPOENA FOR RECORDS 



 
Case No: 150900558 



 
Hon. Keith Kelly 



 
 Pursuant to Rule 45(b)(3) of the Utah Rules of Civil Procedure, please take notice that on 



Tuesday June 30, 2015, Defendants, by and through their counsel of record, will serve the 



attached Subpoena for Records on the following: 



  America First Credit Union 
  1344 W. 4675 S. 
  Ogden, UT  84405 
  Attn:  Lita in Records Department 
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2 



 DATED this 29th day of June, 2015. 
 



 
       /s/ Samantha J. Slark ______ 



Samantha J. Slark 
Attorney for Defendant Salt Lake City  



 
 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 29th day of June, 2015, a true and correct copy of NOTICE 
OF INTENT TO SERVE SUBPOENA FOR RECORDS was served, via electronic filing, 
upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano________  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-29 13:20:44.987.



ROSS C ANDERSON  - Notification received on 2015-06-29 13:20:49.97.



00420











****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-29-2015:13:20:07



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other NOTICE OF INTENT TO ISSUE
SUBPOENA



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



PLAINTIFF’S MOTION TO STRIKE 
PORTIONS OF THE DECLARATION 



OF MARK E. KITTRELL SUBMITTED 
IN OPPOSITION TO PLAINTIFF’S 



MOTION FOR SUMMARY JUDGMENT 
 
 
 
 



Civil No.: 150900558 
 



Judge: Keith Kelly 
 



  



Pursuant to Rule 56(e), Utah Rules of Civil Procedure, Plaintiff Sean Kendall (“Kendall”) 



moves the Court to strike paragraphs 10, 12, and 15 of the Declaration of Defendants’ counsel 



Mark E. Kittrell (“Kittrell Declaration”). 



 This motion is based on the following grounds:  



(1) Except as to uncontested matters, an attorney representing a party is incompetent to 



testify as to relevant matters at issue unless the information cannot be otherwise 



obtained and neither party will be prejudiced;  



(2) Among the thousands of lawyers in the State of Utah, information about the estimated 



fees and costs to be incurred by the Defendants can be obtained by lawyers other than 



the attorney for Defendants; 
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(3) Defendants will be prejudiced if their own lawyer is the source of information on the 



vital issue of whether future fees and costs can, without gross speculation, be 



estimated, and if so, what the estimated costs and fees are; 



(4) Kendall will be prejudiced if the source of the remarkably low estimate of attorneys’ 



fees and costs is permitted to be Defendants’ attorney, rather than one of thousands of 



Utah lawyers who are competent to testify and who are not personally involved in the 



very case in which the evidence is being presented; 



(5) Paragraph 12 of the Kittrell affidavit is simply a legal conclusion, not a matter of 



personal knowledge;  



(6) If, as in the case of Defendants’ lawyer, Mark E. Kittrell, an attorney cannot testify at 



trial or another evidentiary hearing about certain matters, he/she cannot testify by 



means of affidavit or declaration in support of or in opposition to a motion for 



summary judgment;  



(7) Since he is the attorney for Defendants in this matter, Mark E. Kittrell (“Kittrell”) 



cannot ethically or legally testify about contested matters, either by means of 



declaration or at any evidentiary hearing on behalf of his clients;  



(8) Paragraphs 10 and 15 of the Kittrell Declaration address vigorously contested matters 



that go to the heart of the significant constitutional issues presented in this case; 



(9) Since Rule 3.7, Utah Rules of Professional Conduct, forbids Kittrell from testifying at 



trial, so too is he incompetent to provide contested testimony by means of an affidavit 



in opposition to Plaintiff’s Motion for Summary Judgment. 
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 Pursuant to Rule 7(c)(1), Utah R. Civ. P., this motion is accompanied by a supporting 



memorandum.  



DATED this 29th day of June, 2015. 
WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorney for Plaintiff  
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CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 29th  day of June, 2015, I caused to be served a true and 
correct copy of the foregoing PLAINTIFF’S MOTION TO STRIKE PORTIONS OF THE 
DECLARATION OF MARK E. KITTRELL SUBMITTED IN OPPOSITION TO 
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT to the following by the method 
indicated below: 



 



Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  



 



 



 



   /s/  Michelle D. Donohoo   
Michelle D. Donohoo  
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



MEMORANDUM IN SUPPORT OF 
PLAINTIFF’S MOTION TO STRIKE 
PORTIONS OF THE DECLARATION 



OF MARK E. KITTRELL SUBMITTED 
IN OPPOSITION TO PLAINTIFF’S 



MOTION FOR SUMMARY JUDGMENT 
 
 
 



Civil No.: 150900558 
 



Judge: Keith Kelly 
 



  
 In this action, Plaintiff Sean Kendall (“Kendall”) is challenging the unconstitutionality of 



the Utah Bond Statute and Undertaking Statute. Those statutes require, as a condition of 



obtaining access to the courts to vindicate constitutional and other state legal rights and liberties, 



payments of amounts set by the Court, (1) without any prescribed procedure, (2) without any 



standard for the setting of the bond and undertaking amounts, and (3) requiring unfettered 



discretion and stupendous speculation on the Court’s part.  



The astoundingly discriminatory Bond Statute applies only in cases where plaintiffs seek 



access to the courts to sue law enforcement officers, and it has the effect of deterring people of 



nearly all economic circumstances from seeking to vindicate their legal rights through the courts 
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because (1) people with few or no means (like Kendall) simply do not have the resources to put 



up the necessary collateral to obtain a bond sufficient to cover anticipated attorneys’ fees and 



costs and (2) people of more substantial means are at risk, even in meritorious cases, of forfeiting 



significant amounts of money (perhaps hundreds of thousands of dollars or more) if they lose 



their cases. 



 When people of limited financial means are, by reason of the discriminatory impact of 



the Bond Statute, barred from access to the courts, they are denied access to justice without 



regard to the merits of their cases. They can have very substantial claims, yet be prohibited from 



pursuing their cases simply because of the onerous, unjust Bond Statute, which has nothing to do 



with deterring “frivolous” cases – and everything to do with providing enormous obstacles to 



justice for those of limited means and those who seek to hold law enforcement officers 



accountable for their abuses and illegal misconduct. 



 The Defendants have sought to avoid a determination of the vital constitutional issues 



presented in this matter by purporting to set the amount of the bond at $12,000 (which the 



Defendants mistakenly believe is affordable to Kendall), based on a self-serving, truly 



unbelievable Declaration1 of Mark E. Kittrell (“Kittrell Declaration”), an attorney employed by 



                                                           
1All discussion here and in the cited authorities relating to “affidavits” applies with equal force to 
“declarations.” Utah R. Civ. P. 11(a)(2) provides: “If a rule requires an affidavit or a notarized, 
verified or acknowledged signature, the person may submit a declaration pursuant to Utah Code 
Section 78B-5-705.” Utah Code Ann. § 78B-5-705 provides as follows: 



If the Utah Rules of Criminal Procedure, Civil Procedure, or Evidence require or permit a 
written declaration upon oath, an individual may, with like force and effect, provide an 
unsworn written declaration, subscribed and dated under penalty of this section, in 
substantially the following form: 



·     “I declare (or certify, verify, or state) under criminal penalty of the State of Utah that the 
foregoing is true and correct. 



·     Executed on (date). 
·     (Signature)”. 
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the Salt Lake City Attorney’s Office, who states as follows in the Declaration he has filed in this 



matter: 



10.  I estimate that it will take approximately 100-120 hours of attorney 
time, which is equal to two and a half to three week regular work weeks, to 
research, conduct fact discovery, draft motions, and attend court hearings on these 
claims [referring to “three state constitutional law claims and five state law claims 
against Officer Olsen, three state constitutional claims and one state law claim 
against Officer Burvis, and negligence claims against Officers Everett, 
Edmunson, and Pregman”, para. 9, Kittrell Declaration].”   
 



Kittrell Declaration, para. 10. 



15.  Based on that rate ($123.62 per hour, para. 14, Kittrell Declaration) 
and my estimate of the attorney time that will be required in this matter, I believe 
a bond in the amount of $12,000.00 is sufficient to cover the costs and attorney 
fees the City expects to incur in defending the officers in this action. 
 



Kittrell Declaration, para. 15. 



 Defendants seek to moot the constitutional issues and avoid a determination that will 



have far-reaching effects by trying to set the amount required for a bond under the Bond Statute 



at an amount they (mistakenly) believe Kendall can afford to post. However, on this pivotal 



matter, they do not offer competent testimony of someone who could testify at trial. Rather, the 



Defendants’ lawyers simply turn to themselves to provide the self-serving estimate, 



inappropriately confusing – and fusing – Mr. Kittrell’s role as an advocate with his role as a 



witness. 



DEFENDANTS’ LAWYER, MARK KITTRELL, CANNOT TESTIFY, 
THROUGH LIVE TESTIMONY NOR DECLARATION, IN AN EFFORT 
TO ESTABLISH A CONTESTED FACT. 



The straightforward governing rule is set forth as follows: 



An affidavit submitted in connection with a motion for summary judgment 
must show affirmatively that the affiant is competent to testify to the matters 
stated therein. An affidavit completed by an individual who may not properly 
testify at trial will have no effect. 
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49 C.J.S. Judgments §333 (2015). 
 



Even though an attorney is otherwise competent to testify, it is generally 
considered a serious breach of professional etiquette and detrimental to the 
orderly administration of justice for an attorney to take the stand in a case he or 
she is trying. Thus, an attorney who is to testify to material contested facts ought 
not act as an advocate in the same matter, and if an attorney is going to serve as an 
advocate he or she should refrain from testifying in the action. The “advocate-
witness” rule prohibits an attorney from appearing as both a witness and an 
advocate in the same litigation, except under special circumstances. 
 



7A C.J.S. Attorney & Client §136 (2015) 
 
 Of course, Mr. Kittrell could not testify at trial on behalf of his own clients. Rule 3.7, 



Utah Rules of Professional Conduct, provides, in relevant part, as follows: 



(a) A lawyer shall not act as advocate at a trial in which the lawyer is 
likely to be a necessary witness unless: (a)(1) the testimony relates to an 
uncontested issue; (a)(2) the testimony relates to the nature and value of legal 
services rendered in the case; or (a)(3) disqualification of the lawyer would work 
substantial hardship on the client. 
 
Here, the testimony sought to be offered by means of the Kittrell Declaration relates to a 



hotly contested, perhaps dispositive issue. Also, it does not relate to the nature and value of legal 



services “rendered,” but, rather, is offered as purportedly expert testimony concerning an 



estimate as to the legal services that will be required in the future.  



Kendall is not seeking to disqualify Mr. Kittrell as counsel for Defendants in this matter. 



Rather, he is seeking to preclude the need for disqualification by urging the Court to strike 



paragraphs 10, 12, and 15 of the Kittrell Declaration.   



 Since Mr. Kittrell cannot testify at trial, he likewise cannot testify by means of an 



affidavit in opposition to a motion for summary judgment on a contested issue. See Estremera v. 



U.S., 442 F.3d 580, 584 (7th Cir. 2006) (where party’s attorney submitted his own affidavit, the 



court noted that “ ‘ “[w]here evidence is easily available from other sources and absent 
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“extraordinary circumstances” or “compelling reasons,” an attorney who participates in the 



case” ’ should not serve as a witness.” (Citations omitted.)); Reed v. Ford Motor Company, 679 



F.Supp. 873, 875 (S.D. Ind. 1988) (“attorneys of parties to litigation generally are not proper 



witnesses, including at the summary judgment stage”); Hardemon v. Fish, 325 So.2d 411, 412 



(Fla. Ct. App. 1976) (“Counsel would not have been permitted to testify at the trial . . . and, 



therefore, the trial judge should not have considered his affidavit [in support of a motion for 



summary judgment]”); Maryland Casualty Co. v. Delzer, 283 N.W.2d 244, 249 (S.D. 1979) 



(“[A]n attorney’s affidavit should not be utilized for summary judgment decisions unless the 



testimony therefrom would be admissible at trial.”); Haberer v. First Bank of South Dakota, 429 



N.W.2d 62, 65-66 (S.D. 1988) (“[A]ttorneys must be cautioned when using affidavits in support 



of a motion for summary judgment, or any affidavits with respect to litigation. Clearly, the 



affidavits must not deal with contested matters or facts, or otherwise give evidence regarding 



matters that would be questions of fact.”); Aghili v. Banks, 63 S.W.3d 812, 818 (Tex. Ct. App. 



2001) (“the appearance of a testifying advocate tends to cast doubt on the ethics and propriety of 



our judicial system . . . . ‘The practice of attorneys furnishing from their own lips and on their 



own oaths the controlling testimony for their client is one not to be condoned by judicial 



silence . . . . Nothing short of actual corruption can more surely discredit the profession.’” 



(Citation omitted.)). 



Considering Rule 3.7, Arkansas Rules of Professional Conduct, which is identical to the 



rule that applies to Utah lawyers, the Supreme Court of Arkansas held that the rule precludes not 



only testimony by a party’s lawyer at trial, but “to a lawyer’s giving evidence by affidavit as well 



as by testimony in open court.” International Resource Ventures, Inc. v. Diamond Mining Co. of 



America, Inc., 934 S.W.2d 218, 220 (Ark. 1996).  
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In Arthur v. Zearley, 320 Ark. 273, 895 S.W.3d 928 (1995), we held that 
the trial court abused its discretion in allowing an attorney to testify and act as 
advocate at a hearing on certification of a class action. In the opinion we stated:  



 
The general rule is clear and unmistakable. A lawyer shall not act 
as advocate at a trial in which the lawyer is likely to be a 
necessary witness. The reasoning underlying the general rule is to 
prevent prejudice and a conflict of interest . . . . Combining the 
dissimilar roles of attorney and witness can prejudice the opposing 
party and can involve a conflict of interest between the lawyer and 
his client . . . . (Citations omitted.) 
 
We stated that the rule prohibits an attorney from acting as a witness in 



procedural matters: 
 



In the case before us, the trial court allowed Mr. Hicks’s testimony 
on the basis that he had “testified in a hearing on dealing with a 
procedural consideration by the court.” Accordingly, the appellees 
ask us to agree that because the class certification was 
“procedural,” Mr. Hicks did not act as an “advocate at trial,” and, 
as such, the general rule prohibiting an attorney from testifying is 
not applicable. In rejecting the appellees’ argument, we recognize 
that there is no exception that allows an attorney to testify about 
the propriety of a class certification in a contested case, and note 
that the creation of such an exception would not be a legitimate 
construction of the rule . . . . (Citations omitted.) 
 



  . . . . 
 



. . . . We have repeatedly held that an attorney must decide whether 
he should serve as a witness or as an advocate. An attorney who 
desires to testify must withdraw from the litigation. An attorney 
who desires to serve as an advocate may not testify. The filing of 
the affidavit is a flagrant violation of our clear directive. (Citation 
omitted.) 



 
Id. at 220-221.   



CONCLUSION 
 



Two experienced civil rights lawyers, one of whom was formerly employed by the Salt 



Lake City Attorney’s Office, have submitted affidavits estimating that attorneys’ fees in this 



matter for the police officer defendants may be between $25,000 to $750,000. Neither of those 
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attorneys have any connection whatsoever with this matter. The Defendants offer no 



contradictory evidence in opposition to Kendall’s Motion for Summary Judgment except for a 



very doubtful declaration of Defendants’ own lawyer. By submitting his declaration, that lawyer 



seeks to be advocate and witness at the same time, contrary to the long-standing applicable 



ethical concerns and prohibitions – all to the potential prejudice of the parties, as well as to the 



administration of justice. His testimony offered by means of his declaration – the quite 



unbelievable estimate of attorneys’ fees to be incurred in this matter – is a perfect example of 



why lawyers should not mesh together their roles by serving as legal counsel, while providing 



testimony on contested matters, particularly where there are many others who can provide 



testimony concerning the same issue (but likely not with the same conclusion as the self-serving 



testimony of Defendants’ lawyer at issue here).  



By his motion, Kendall does not seek disqualification of the attorney/witness declarant. 



Rather, he simply urges the Court to strike the contested paragraphs concerning future attorneys’ 



fees (paras 10 and 15) in his declaration, as well as paragraph 12, which is a contested bare legal 



conclusion. Kendall also urges the Court to permit Defendants, without undue delay, to present 



testimony, by means of an affidavit or declaration, by a witness competent to testify at trial about 



the same matters addressed in Kittrell’s declaration.  



DATED this 29th day of June, 2015. 



WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 29th day of June, 2015, I caused to be served a true and 
correct copy of the foregoing MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION 
TO STRIKE PORTIONS OF THE DECLARATION OF MARK E. KITTRELL 
SUBMITTED IN OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY 
JUDGMENT to the following by the method indicated below: 
 



Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  



 



 



 



   /s/  Michelle D. Donohoo   
Michelle D. Donohoo  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-06-29 16:24:58.173.



ROSS C ANDERSON  - Notification received on 2015-06-29 16:25:01.547.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-29-2015:16:24:32



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:



Motion PLAINTIFF'S MOTION TO STRIKE
PORTIONS OF THE DECLARATION OF MARK
E. KITTRELL SUBMITTED IN OPPOSITION TO
PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT



Memorandum MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION TO STRIKE PORTIONS
OF THE DECLARATION OF MARK E. KITTRELL
SUBMITTED IN OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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PHILIP S. LOTT (5750) 



Assistant Utah Attorney General 



SEAN D. REYES (7969) 



Utah Attorney General 



160 East 300 South, Sixth Floor 



P.O. Box 140856 



Salt Lake City, Utah 84114-0856 



Telephone: (801) 366-0100 



Facsimile: (801) 366-0101 



E-mail: phillott@utah.gov 



 



 



 



IN THE THIRD JUDICIAL DISTRICT COURT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 



 



SEAN KENDALL, 



 



 Plaintiff, 



 



v. 



 



BRETT OLSEN, LT. BRIAN PURVIS, 



JOSEPH ALLEN EVERETT, TOM 



EDMUNDSON, GEORGE S. PREGMAN, 



and SALT LAKE CITY CORPORATION, 



 



 Defendants. 



 



 



 



 



THE STATE OF UTAH’S POSITION 



REGARDING THE 



CONSTITUTIONALITY OF UTAH CODE 



§ 63G-7-601 



 



 



Case No. 150900558 



 



Judge:  Keith Kelly 



 



 



 Pursuant to Utah Rule of Civil Procedure 24(d)(1), the Office of the Utah Attorney 



General submits this brief setting forth Utah’s position as to Plaintiff’s challenge to the 



constitutionality of Utah Code § 63G-7-601 (Undertaking Statute).
1
 



I. THE SUBJECT STATUTE 



 The statute at issue provides: 



                                                 



 
1
  The Office of the Attorney General concurs with the arguments as to the 



constitutionality of Utah Code § 63G-7-601 and Utah Code § 78B-3-104 outlined in Salt Lake 



City Corporation’s Opposition to Plaintiff’s Motion for Summary Judgment. 
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§ 63G-7-601. Actions governed by Utah Rules of Civil Procedure--



Undertaking Required 



 



    (1) An action brought under this chapter shall be governed by the Utah Rules of 



Civil Procedure to the extent that they are consistent with this chapter. 



    (2) At the time the action is filed, the plaintiff shall file an undertaking in a sum 



fixed by the court that is: 



 (a) not less than $300; and 



 (b) conditioned upon payment by the plaintiff of taxable costs incurred by 



the governmental entity in the action if the plaintiff fails to prosecute the action or 



fails to recover judgment. 



 



 This unremarkable statute, which is part of the Utah Governmental Immunity Act (Utah 



Code §§ 63G-7-101 et seq.), simply requires a plaintiff bringing an action against a Utah 



governmental entity to file an undertaking of at least $300 at the time the action is filed.
2,



 
3
  The 



express purpose of the undertaking is to assure that, if the plaintiff fails to prosecute or fails to 



recover a judgment, taxable costs incurred by the governmental entity will be paid.  If the 



plaintiff prevails, or even if the plaintiff loses but pays the taxable costs, the $300 would be 



                                                 



 
2
  Although the statute provides that the amount of the undertaking can be “fixed by the 



court,” in practice it is the experience of the Attorney General’s Office that an amount greater 



than $300 is seldom, if ever, sought.   



 



 
3
  The U.S. District Court in Utah has adopted a local rule, Rule DUCivR 67-1(c), which 



addresses the requirements of Utah Code § 63G-7-601: 



 



 FED. R. CIV. P. 67 - DEPOSIT IN COURT 



 DUCivR 67-1 RECEIPT AND DEPOSIT OF REGISTRY FUNDS 



    … 



    (c) Deposit of Required Undertaking or Bond in Civil Actions. 



   In any case involving a civil action against the State of Utah, its officers, or its 



governmental entities, for which the filing of a written undertaking or cost bond is 



required by state law as a condition of proceeding with such an action, the clerk of 



court may accept an undertaking or bond at the time the complaint is filed in an 



amount not less than $300.00. The court may review, fix, and adjust the amount 



of the required undertaking or bond as provided by law. The court may dismiss 



without prejudice any applicable case in which the required undertaking or bond 



is not timely filed. 
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refundable.  In other words, unlike a filing fee which is not refundable, if a plaintiff simply 



fulfills his wholly reasonable responsibilities of paying taxable costs, he gets his $300 back.  The 



statute also expressly provides that actions subject to the $300 undertaking requirement are 



governed by the Utah Rules of Civil Procedure, rules designed to provide due process 



protections to litigants. 



 This statute is in many ways similar to Utah Rules of Civil Procedure, Rule 12(j), which 



provides: 



RULE 12. DEFENSES AND OBJECTIONS 



   … 



   (j) Security for costs of a nonresident plaintiff. When the plaintiff in an action 



resides out of this state, or is a foreign corporation, the defendant may file a 



motion to require the plaintiff to furnish security for costs and charges which may 



be awarded against such plaintiff. Upon hearing and determination by the court of 



the reasonable necessity therefor, the court shall order the plaintiff to file a 



$300.00 undertaking with sufficient sureties as security for payment of such costs 



and charges as may be awarded against such plaintiff. No security shall be 



required of any officer, instrumentality, or agency of the United States. 



 



The Utah Supreme Court has held that the same policy—“discouraging nuisance suits”— 



supports both the undertaking requirement of the subject statute, Utah Code § 63G-7-601, and 



the Rule 12(j) cost bond requirement for non-resident plaintiffs. Hansen v. Salt Lake Cnty, 794 



P.2d 838, 840 (Utah 1990). 



 The Governmental Immunity Act has included this same undertaking requirement from 



the very beginning.  1965 Utah Laws 390, 393-94 (Section 19).  And, remarkably, the minimum 



amount due—$300—has remained the same for the past 50 years.  Id.    Whatever burden a $300 



undertaking may have imposed in 1965, the requirement now presents no more than a speed 



bump on an individual’s way to filing a lawsuit against the government.  Indeed, a failure to file 



the undertaking will not bar suit, it results merely in a dismissal without prejudice.  Hansen, 794 
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P.2d at 840. 



II. BECAUSE PLAINTIFF KENDALL LACKS STANDING, 



THIS COURT SHOULD NOT REACH THE QUESTION OF THE 



CONSTITUTIONALITY OF UTAH CODE § 63G-7-601. 



 



 Surprisingly, given the challenge he asserts, Plaintiff Sean Kendall does not claim he 



cannot afford to file the (potentially refundable) $300 undertaking.  In his Affidavit Plaintiff 



states that he would be “unable to post … the undertaking required by § 63G-7-601 if it is an 



amount substantially more than $300.” Aff. of Sean Kendall at 3, ¶ 15 (emphasis added).  In fact, 



as Defendant Salt Lake City Corporation points out, Plaintiff can easily afford the $300 



undertaking amount.  As of June 15, 2015, Plaintiff has amassed nearly $23,000 in a “Legal 



Fund for Justice for GEIST” account. Decl. of Mark E. Kitrell at 4, ¶¶ 16 to 19.  Also relevant to 



the affordability of the undertaking requirement, Defendant Salt Lake City Corporation has 



advised the Court that it “does not request an undertaking of more than $300, which Plaintiff 



admits he can afford.” SLCC’s Opp. to Plaintiff’s MSJ at 17.  Given these undisputed facts, 



Plaintiff does not have standing to challenge the statute. 



 In Hoyle v. Monson
4
 the Utah Supreme Court stated: 



The right and power of the judiciary to declare whether legislative enactments 



exceed constitutional limitations is to be exercised with considerable restraint and 



in conformity with fundamental rules.  One such fundamental rule of long-



standing is that unnecessary decisions are to be avoided and that the courts should 



pass upon the constitutionality of a statute only when such a determination is 



essential to the decision in a case.  A constitutional question does not arise merely 



because it is raised and a decision is sought thereon; rather, the constitutionality of 



a statute is to be considered in the light of the standing of the one who seeks to 



raise the question and of its particular application.  An attack on the validity of a 



statute cannot be made by parties whose interests have not been, and are not 



about to be, prejudiced by the operation of the statute. 



                                                 



 
4
  Hoyle v. Monson, 606 P.2d 240 (Utah1980), a case, interestingly, also litigated by 



Plaintiff’s counsel in this case. 
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Id. at 242 (emphasis added). 



 



 In Hoyle, as in the instant case, the court was faced with a challenge that turned on the 



impecunious status of the plaintiffs.
5
  Because the plaintiffs were, in fact, not impecunious the 



Utah Supreme Court held “it was not necessary for the trial court nor is it now necessary for this 



Court to reach the question as to the constitutionality of the filing fee provision, for the plaintiffs 



lack standing.” Id.   



 The same is true here.  Plaintiff does not have standing to challenge the statute and this 



Court should not reach the question of the constitutionality of Utah Code § 67G-7-601. 



III. SHOULD THIS COURT REACH THE QUESTION OF THE 



CONSTITUTIONALITY, UTAH CODE § 63G-7-601 IS CONSTITUTIONAL. 



 



 The Utah Supreme Court has stated that a challenged statute is presumed to be 



constitutional and any reasonable doubts are resolved in favor of constitutionality. Tindley v. Salt 



Lake City School Dist, 2005 UT 30, ¶ 11, 116 P.3d 295. 



A. THE STATUTE DOES NOT VIOLATE DUE PROCESS. 



 



 The Undertaking Statute does not violate either substantive or procedural due process  



principles.  As noted above, the requirement serves at least two legitimate government interests:  



(1) discouraging nuisance suits, and (2) ensuring that the government will recoup at least some 



minimal amount of costs should a plaintiff file a frivolous suit anyway. 



1. Substantive Due Process 



 



 The State agrees with the Plaintiff and the City that the undertaking requirement must be 



upheld so long as “it is rationally related to a legitimate state interest.”  State v. Candedo, 2010 



                                                 



 
5
  In Hoyle the plaintiffs challenged the constitutionality of a statute requiring payment of 



a filing fee to become a candidate for office. 
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UT 32, ¶ 19, 232 P.3d 1008.   



 Plaintiff argues the undertaking is somehow irrational because another statute allows 



courts to award attorney’s fees to a prevailing party if the losing party’s arguments were 



frivolous.  Plaintiff’s Mem. in Support of MSJ at 7.  But that argument fails for several reasons.  



First, redundancy does not make a statute irrational or unable to serve the purpose for which it 



was enacted.  Second, the undertaking does more than just allow for the award of costs.  As any 



attorney knows, there is a massive difference between a judgment awarding money and the 



actual collection of the awarded money.  The undertaking ensures that the government will be 



able to actually and readily collect costs under appropriate circumstances.  Thus, the undertaking 



serves an additional legitimate state interest not served by the statute allowing for the mere 



awarding of fees.   



 Plaintiff also argues that a statute which denies access to the courts clearly violates 



substantive due process.  Plaintiff’s Mem. in Support of MSJ at 7.  But there is no credible 



allegation, much less evidence, that the undertaking requirement has denied Plaintiff, or anyone 



else, access to the courts.  First, Plaintiff admits he can pay the $300 and the City admits that it 



isn’t requesting more.  Plaintiff has not been denied access to the courts.  Second, the high 



number of cases filed against government entities and employees in Utah is evidence enough that 



the undertaking does not appear to bar anyone access to the courts.   



 Finally, Plaintiff argues that the Undertaking Statute does not provide any reasonable 



guidance for a court to determine the appropriate amount of an undertaking.  Plaintiff’s Mem. in 



Support of MSJ at 9.  This argument also ignores reality and the law.  Substantive due process 



does not require that every statute detail exactly how any tribunal must make a decision applying 
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the statute.  And, as the City points out, the Utah Supreme Court has already addressed 



Plaintiff’s complaint by noting with respect to the Bond Statute that: 



 The courts have the means at their command of conducting appropriate 



preliminary procedures to make a determination on . . . whether the plaintiff is in 



fact impecunious and unable to furnish the bond.  As to the latter, it is significant 



that the statute itself allows some flexibility wherein it provides that the bond 



shall be “in an amount fixed by the court ....”  This would permit the court to fix 



the bond in accordance with the plaintiff's circumstances, however impoverished 



he may be, and yet allow him access to the court to seek justice . . . . 



 



Zamora v. Draper, 635 P.2d 78, 81 (Utah 1981).  The same reasoning applies to the Undertaking 



Statute, which also authorizes a “sum fixed by the court.”  Utah Code § 63G-7-601(2).  In fact, 



the Utah federal district court’s local rule
6
 applying to Utah Code § 63G-7-601 expressly 



recognizes that “[t]he court may review, fix, and adjust the amount of the required undertaking 



or bond as provided by law.”   In short, courts do not need any more guidance on how to 



appropriately apply the undertaking statute.  



2. Procedural Due Process 



 



 As to procedural due process, Plaintiff again complains that the undertaking requirement 



does not outline any procedures for the courts to follow.  For the reasons just explained, 



however, the Undertaking Statute also satisfies principles of procedural due process.  Courts 



don’t require, and each statute doesn’t need, a detailed outline of procedures to follow in every 



circumstance.  Rather, due process is flexible depending on the context and ensures notice and a 



meaningful opportunity to be heard.  Salt Lake City Corp. v. Jordan River Restoration Network, 



2012 UT 84, ¶ 50, 299 P.3d 990.  Courts already “have the means at their command of 



conducting appropriate preliminary procedures.”  Zamora, 635 P.2d at 81; see also Utah R. Civ. 



                                                 



 
6
  Rule DUCivR 67-1(c), quoted in footnote 3 above. 
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P. 12(j) (explaining procedures for non-resident payment of $300 undertaking) and Rule 



DUCivR 67-1(c) (explaining procedures for filing an undertaking in suits against Utah 



governmental entities).   



 Moreover, Plaintiff has not alleged a lack of notice or an opportunity to be heard on the 



amount of the undertaking (which is irrelevant here because he admits he can pay it and the City 



promises to not seek more).   



B. THE STATUTE DOES NOT VIOLATE THE OPEN COURTS CLAUSE. 



 



 Plaintiff next argues that the Undertaking Statute violates his state constitutional right to 



open access to the courts.  Plaintiff’s Mem. in Support of MSJ at 10-12.  The Utah Supreme 



Court has held that the Open Courts Clause (Art. I, § 11) “applies only to legislation which 



‘abrogates a cause of action existing at the time of its enactment.’” Tindley at 300, quoting Laney 



v. Fairview City, 2002 UT 79, at ¶ 50.  “The legislature … remains free to abrogate or limit 



claims that could not have been brought under then-existing law.” Id.  And, even abrogation of a 



legal remedy is acceptable if legislation “provides an injured person an effective and reasonable 



alternative remedy” or seeks to eliminate “a clear social or economic evil” as long as it is not “an 



arbitrary or unreasonable means for achieving that objective.” Id. (quoting Berry ex rel. Berry v. 



Beech Aircraft Corp., 717 P.2d 670, 680 (Utah 1985)). 



 Here, the undertaking statute abrogates no cause of action.  Rather, as the Utah Supreme 



Court has noted, the undertaking statute furthers the policy of “discouraging nuisance suits.” 



Hansen, 794 P.2d at 840. 
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C. THE STATUTE DOES NOT VIOLATE EITHER 



THE PETITION CLAUSES OR THE FIRST AMENDMENT. 



 



 Plaintiff also asserts that the Undertaking Statute—“if the amount required is 



substantially more than $300”—violates his freedom to petition the government pursuant to 



Utah’s open courts provision and the First Amendment to the U.S. Constitution.  Plaintiff’s 



Mem. in Support of MSJ at 12-13.  The argument lacks merit for several reasons.  First, the 



amount required in this case is not more than $300.  Second, the open-courts-based argument 



fails because, as discussed above, the undertaking requirement does not abrogate any cause of 



action.  Third, the First Amendment argument fails because the undertaking has not actually 



denied Plaintiff (or anyone else) the right of access to the courts or to petition the government.  



Moreover, the undertaking is rationally related to legitimate state interests in discouraging 



frivolous suits and recouping costs incurred in defending against such suits, which is all the 



Constitution requires in this context.  See, e.g., M.L.B. v. S.L.J., 519 U.S. 102, 123 (1996) 



(emphasizing “the general rule” that “fee requirements ordinarily are examined only for 



rationality. . . . [and] [t]he State’s need for revenue to offset costs, in the mine run of cases, 



satisfies the rationality requirement.”). 



D. THE STATUTE DOES NOT VIOLATE EQUAL PROTECTION. 



 



 Though stated differently, both the Utah and U.S. Constitutions “incorporate the [b]asic 



principles of equal protection.”  Gallivan v. Walker, 2002 UT 89, ¶ 32, 54 P.3d 1069 (internal 



quotation marks omitted).  While sharing fundamental principles, Utah’s uniform operation of 



laws provision may at times be more rigorous than its federal equal protection counterpart.  Id. 



¶ 33.  Thus, if the Undertaking Statue satisfies the uniform operation of law provision, it 



necessarily passes muster under the Equal Protection Clause.   
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 Here, Plaintiff bases his argument only on Utah case law.  He quotes Snyder v. Cook, 688 



P.2d 496, 498 (Utah 1984) for the proposition that: “in certain circumstances, an application of 



[a] statute which resulted in denial of access to the courts to a class of persons could rise to the 



level of a denial of equal protection.”  Plaintiff’s Mem. in Support of MSJ at 13.  Notably, the 



Supreme Court further explained that “[t]his case, however, does not appear to be such a case. 



Plaintiffs do not contend that they are impecunious or unable to furnish the bond or that they 



offered to provide the bond and were rebuffed. Thus, the plaintiffs’ argument that they were 



denied equal protection is without merit.”  Snyder v. Cook, 688 P.2d 496, 498 (Utah 1984).   



 That reasoning applies equally to Plaintiff here.  He admits he can pay the $300 



undertaking and has not been rebuffed from doing so.  Consequently, he has not been denied 



equal protection.  Nor can he point to any other person whose equal protection rights have been 



violated by the Undertaking Statute.     



 Plaintiff seems to argue that the undertaking requirement violates equal protection merely 



because it makes distinctions and/or creates classifications.  Plaintiff’s Mem. in Support of MSJ 



at 14.  But virtually every law does that.  Indeed, the Legislature clearly has “discretion in the 



creation of classes to which legislation applies.”  Gallivan, 2002 UT 89, ¶ 38.   The relevant 



constitutional inquiry is whether such legislative “classifications operate equally on all persons 



similarly situated.”  Id.   Plaintiff makes no argument, and there is none, that the Undertaking 



Statute does not operate equally on all similarly situated persons (e.g., only some people who sue 



the government must file an undertaking while other government claimants need not do so).   
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IV. CONCLUSION. 



 For the foregoing reasons, the Court should deny Plaintiff’s request to declare 



unconstitutional Utah Code § 67G-7-601. 



 



DATED this 29th day of June, 2015. 



 



OFFICE OF THE UTAH ATTORNEY GENERAL 



 



 



By:   /s/ Philip S. Lott     



      PHILIP S. LOTT 



      Assistant Utah Attorney General 
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CERTIFICATE OF MAILING 



 I certify that on June 29, 2015, I electronically filed the foregoing, THE STATE OF 



UTAH’S POSITION REGARDING THE CONSTITUTIONALITY OF UTAH CODE § 63G-7-



601, using the Court’s electronic filing system and I also certify that I caused to be served a true 



and correct copy of the foregoing via the same electronic filing system to the following: 



   Ross C. Anderson 



   WINDER & COUNSEL, P.C. 



   460 South 400 East 



   Salt Lake City, UT 84111 



   Attorney for Plaintiff  



    



   Mark E. Kittrell 



   Samantha J. Slark 



   Salt Lake City Attorney’s Office 



   City and County Building 



   451 South State Street, Suite 505A 



   P.O. Box 145478 



   Salt Lake City, UT 84114-5478 



   Attorneys for Defendants 



 



 



 



        /s/ Cecilia Lesmes                       
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ROTATION JUDGE



Official File Stamp: 06-29-2015:17:02:11



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.
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Other State of Utah's Position Regarding the
Constitutionality of Utah Code Section 63G-7-601
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This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
REPLY IN SUPPORT OF RULE 56(F) 



MOTION 
 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 



S. Pregman, and Salt Lake City (collectively the “City Defendants”) hereby submit this Reply 



Memorandum in Support of their Motion Under Rule 56(f), which was filed in conjunction with 



and in further support of their Opposition to Plaintiff’s Motion for Summary Judgment. 



ARGUMENT 



 In their rule 56(f) motion the City Defendants requested a preliminary hearing or some 



limited discovery to determine the extent of Plaintiff’s assets and to determine why the more 



00450











2 



than $22,000 Plaintiff raised on his “GoFundMe” website was not sufficient to provide collateral 



for a $12,000 bond. 



 Plaintiff responded filing a second declaration that states he has already spent those 



funds.  First, the declaration disclosed Plaintiff set up an account through America First Credit 



Union to deposit all amounts he raised through the “GoFundMe” website and other fund raising 



sources.  This is the first time Plaintiff has disclosed this account.  Plaintiff has yet to provide 



any statements showing deposits into that account, the withdrawal of funds from that account, or 



the current balance.  Notably, in his initial disclosures, Plaintiff provided 164 pages of 



documents to demonstrate his financial situation, including tax returns, retirement accounts, life 



insurance policies, W2s, and statements from his Zions Bank checking and savings accounts.  He 



did not include any statements from the America First Credit Union account.  That account and 



funds in that account are clearly relevant to the inquiry into the whereabouts and use of the 



$22,000 Plaintiff publicly raised.  The City Defendants have provided Plaintiff notice of a 



subpoena for records that it will serve on America First Credit Union tomorrow.  The Court 



should permit the City time to obtain those records before issuing a ruling on Plaintiff’s motion 



for summary judgment or holding a preliminary hearing to determine if Plaintiff is impecunious. 



 Plaintiff’s declaration also states that he has already spent all monies he raised on 



“GoFundMe” on legal fees and other costs related to his legal action.  Specifically, Plaintiff 



claims he has incurred a little more than $27,000 to date in attorney fees.  He claims he has paid 



his attorneys a little more than $14,000 to date and has an unpaid balance of $12,858.92.  



Outside of the statements made in Mr. Kendall’s recent declaration, there is no evidence to 
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support these claims.  Limited discovery should be permitted to explore the accuracy of these 



statements. 



 Finally, Plaintiff states in his second declaration that he has spent $6,276.02 of the 



monies he raised on “GoFundMe” “to raise funds for my legal action” and “raise awareness, 



organize, and advocate for changes in poly[sic] and training.”  He accounts for $3,339 of those 



funds as follows: “$400 for T-Shirts, $739 for stickers, $1,700 for the website www.Justice 



ForGeist.org, $300 for organizational meetings including renting the meeting space, $200 for 



rental of a PA system.”  Plaintiff accounts for the nearly $3,000 difference as “other 



miscellaneous expenses that have consumed nearly all of the remainder of the amounts raised 



through GoFundMe and other fundraising methods.”  The City Defendants should be permitted 



to conduct limited discovery to determine the nature of these miscellaneous expenses. 



CONCLUSION 



Plaintiff’s explanation regarding the whereabouts of the $22,000 he raised on the 



GoFundMe website raises several questions that warrant further inquiry before the Court rules on 



Plaintiff’s motion or holds a preliminary hearing to determine if Plaintiff is impecunious.  



Accordingly, the City Defendants request the Court permit the City to conduct limited discovery 



to obtain bank statements from Plaintiff’s America First Credit Union account and to confirm the 



accuracy of Plaintiff’s statements regarding the legal fees he has incurred to date. 



DATED this 29th day of June, 2015. 



 
        /s/ Samantha J. Slark   
       Attorney for Defendants  
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 29th day of June, 2015, a true and correct copy of REPLY IN 
SUPPORT OF RULE 56(F) MOTION was served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano  
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 06-29-2015:17:26:27



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Reply in Support of Rule 56(f) Motion



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



REQUEST TO SUBMIT FOR DECISION 
DEFENDANTS’ RULE 56(F) REQUEST 



FOR DISCOVERY 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
Pursuant to Rule 7(d) of the Utah Rules of Civil Procedure, Defendants Salt Lake City 



Corporation, Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, and George 



S. Pregman (collectively, the “City”) herby submit for decision their Rule 56(f) Request for 



Discovery (the “Motion”).  The Motion and supporting memorandum were filed with this Court 



and served on counsel for Plaintiff on June 15, 2015.  Plaintiff filed and served its opposition to 



that Motion on June 22, 2015.  The City filed a reply in support of its Motion on June 29, 2015.  



Accordingly, the Motion is fully briefed and ready for decision by the Court. 
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 The City requests oral argument on the Motion. 



DATED this 9th day of July, 2015. 



 
        /s/ Samantha J. Slark   
       Attorney for Defendants 
 
 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 9th day of July, 2015, a true and correct copy of REQUEST 
TO SUBMIT FOR DECISION DEFENDANTS’ RULE 56(F) REQUEST FOR 
DISCOVERY was served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano  
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 07-09-2015:11:06:02



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Request/Notice to Submit of Defendants' Rule
56(f) Request for Discovery



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 



OPPOSITION TO  
MOTION TO STRIKE 



DECLARATION OF MARK E. 
KITTRELL 



 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 



S. Pregman, and Salt Lake City (collectively the “City Defendants”) hereby submit their 



Memorandum in Opposition to Plaintiff’s Motion to Strike the Declaration of Mark E. Kittrell. 



I. THE TESTIMONY OF MR. KITTRELL IS ADMISSIBLE AND SHOULD 
NOT BE STRICKEN. 
 
A. Rule 3.7 Provides for Disqualification at Trial Not Striking of Witness Testimony. 



 
Plaintiff moves to strike portions of the declaration of Mark E. Kittrell because Mr. 



Kittrell is employed by the Salt Lake City Attorney’s office and is counsel to the Salt Lake City 
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Police Department.  The Court should deny Plaintiff’s motion for the obvious reason that Rule 



3.7 of the Utah Rules of Professional Conduct provides only that an attorney may be disqualified 



from representing a client at trial, if the attorney will also testify at that trial.  Utah R. Prof. Cond. 



3.7; D.J. Investment Group, L.L.C. v. Dae/Westbrook, L.L.C., 2006 UT 62, ¶ 1, 147 P.3d 414 



(“Rule 3.7(a) of the Utah Rules of Professional Conduct generally prohibits a lawyer from 



‘act[ing] as [an] advocate at a trial in which the lawyer is likely to be a necessary witness.’”)  It 



does not, as Plaintiff attempts to argue, provide grounds for striking a declaration. 



Indeed, the Utah Supreme Court has stated precisely the opposite finding “the 



admissibility of [an attorney] affidavit should rest on grounds other than the fact that its source 



was from counsel for one of the parties.”  See Watkiss & Campbell v. Foa & Son, 808 P.2d 1061, 



1065 (Utah 1991) abrogated on other grounds by Gillett v. Price, 2006 UT 24, 135 P.3d 861 



(“Simply because an affidavit is submitted by counsel for one of the parties in litigation, 



however, does not ipso facto mean that it is inadmissible. . ..).  See also Restatement (Third) of 



Law Governing Lawyers §108, Reporter’s Note comment b (“[t]he decisions generally agree that 



testimony in violation of the advocate-witness rule is not incompetent if otherwise admissible.”); 



Waltzer v. Transidyne General Corp., 697 F.2d 130, 134-35 (6th Cir. 1983) (finding trial court 



erred in excluding testimony of attorney-witness at trial and ordering a re-trial.)1 



Plaintiff cites to several out of state cases, in an attempt to convince the Court that 



striking the declaration of Mr. Kittrell is appropriate and required by Rule 3.7 of the Utah Rules 



of Professional Conduct.  Of course, the decision in Watkiss is controlling.  Moreover, a review 



of the cases Plaintiff cites reveals that a majority of them stand for nothing more than the classic 



1  The court did note that this did not mean that the attorney should have represented the client at 
trial and that the attorney should have withdrawn.  



2 
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proposition that declarations must set forth facts based on personal knowledge2 or the principle 



that an attorney may be disqualified if he or she will act as a witness at trial.3 



If Plaintiff is truly concerned about the protections of Rule 3.7, Plaintiff should seek the 



disqualification of Mr. Kittrell from representing the City Defendants at trial.  See Utah Rule 



Prof. Cond. 3.7; Watkiss & Campbell, 808 P.2d at 1066 (noting the appropriate remedy where an 



attorney filed an affidavit in opposition to a motion for summary judgment was to seek 



disqualification of that attorney).  The remedy Plaintiff seeks, striking portions of the Declaration 



of Mark Kittrell, is simply not available. 



B. Disqualification of Mr. Kittrell from Representing the City Defendants is Not 
Required. 



 
Disqualification of Mr. Kittrell from representing the City Defendants at any evidentiary 



hearing or at trial is not required.  First, Plaintiff does not appear to be seeking disqualification of 



Mr. Kittrell as counsel for the City Defendants at trial.  Without a motion from the Plaintiff, the 



issue is not before the Court.  Second, the testimony of Mr. Kittrell is permitted.  Testimony 



relating to the “nature and value of legal services rendered” is expressly permitted by Rule 3.7.4  



2  Estremera v. U.S., 442 F.3d 580, 584 (7th Cir. 2006) (finding attorney affidavit inadmissible 
because the attorney did not have “personal knowledge” of the facts stated in the affidavit, which was a 
review of the relevant documents and his interviews with witnesses who had personal knowledge); Reed 
v. Ford Motor Co., 679 F.Supp. 873, 875 (S. D. Ind. 1988) (permitting attorney affidavit to extent it 
simply presented documents, ignoring portions that were argumentative or attempted to characterize the 
evidence presented because affidavits that “merely attest to the truth of the party’s evidence are 
improper”); Maryland Cas. Co. v. Delzer,283 N.W.2d 244 249 (S.D. 1979) (finding attorney affidavit 
inadmissible to support motion for summary judgment because it was not based on the attorney’s personal 
knowledge, but rather on what he had been “advised” by others) 



3  International Res. Ventures, Inc. v. Diamond Mining Co. of America, 934 S.W. 2d 218, 21-22 
(Ark. 1996) (affirming trial court’s order disqualifying attorney from representing client where attorney 
chose to submit an evidentiary affidavit in response to a motion to modify an order of dismissal); Haberer 
v. First Bank of South Dakota, 429 N.W. 2d 62, 65-66 (S.D. 1988) (commenting on South Dakota law 
and finding attorney affidavits admissible because they dealt with uncontested matters). 



4  Plaintiff provides no authority to support his conclusion that this provision applies only to 



3 
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Utah R. Prof. Cond. 3.7(a)(2).  See also Restatement (Third) of Law Governing Lawyers §108, 



comment g (“[t]he value of legal services rendered in the proceeding may be testified to by an 



advocate.”)  Finally, whether a lawyer is disqualified from representing a client at trial is 



ultimately a matter of discretion for the Court to decide.  See Utah St. Bar Eth. Op. No. 03-02, 



2004 WL 870584 (issued April 19, 2004) (“There is no per se disqualification of a lawyer in a 



case where she may be called as a witness”). 



Notably, one of the main purposes of the disqualification rule is to prevent any confusion 



that may arise where an attorney takes the stand to testify and then later comments on the 



evidence.  Utah R. Prof. Cond. 307 Advisory Committee Note 2 (“[a] witness is required to 



testify on the basis of personal knowledge while an advocate is expected to explain and comment 



on evidence given by others.  It may not be clear whether a statement by an advocate-witness 



should be taken as proof or as an analysis of the proof.”)  Such concerns are much decreased 



where, as here, the Court is the trier of fact.  See also Restatement (Third) of Law Governing 



Lawyers §108, comment c (“[i]n trials to a judge, less need may exist for exacting application of 



the rule in some situations, such as when dealing with contested pre-trial matters, particularly 



where the testimony of the advocate will not be lengthy.”).  In this case, the Court is the trier of 



fact and the testimony of Mr. Kittrell is brief.  It is unlikely there will be any confusion if the 



Court receives testimony from Mr. Kittrell. 



C. Ms. Slark May Represent the City Defendants at any Evidentiary Hearing or at 
Trial. 
 



Two attorneys from the City Attorney’s Office are named on the pleadings in this matter.  



Mark E. Kittrell serves as general counsel for the Salt Lake City Police Department.  Samantha J. 



testimony relating to the collection of attorney fees for services already rendered. 



4 
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Slark handles litigation matters for the City generally and is handling this matter.  Therefore, if 



Mr. Kittrell is disqualified from assisting in the representation of the City Defendants at trial, Ms. 



Slark will handle that representation alone, rather than co-chairing with Mr. Kittrell.  See Utah R. 



Prof. Cond. 3.7(b) (“A lawyer may act as advocate in a trial in which another lawyer in the 



lawyer’s firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or 



Rule 1.9.”).  See also Restatement (Third) of Law Governing Lawyers §108, comment c (“[a] 



lawyer serving in a capacity other than that of a courtroom advocate is not precluded from being 



a witness.”) 



The City Defendants anticipated before filing the declaration of Mr. Kittrell that Mr. 



Kittrell may not be able to assist in the representation of the City Defendants at any evidentiary 



hearing or at trial.  However, Mr. Kittrell is uniquely positioned to provide valuable information 



to the Court to assist in setting the bond in this matter.  He is a current employee of the Salt Lake 



City Attorney’s Office, he is familiar with the facts of the case for which a bond is required, and 



he is familiar with the practices of the City’s Attorney’s office.  He is also familiar with the 



applicable hourly rate charged by the Salt Lake City Attorney’s Office when attorney fees are 



recoverable.  Accordingly, rather than hire a third party witness with no personal knowledge of 



these things, the City Defendants opted to have Mr. Kittrell testify to these matters and for Ms. 



Slark to provide representation at any evidentiary hearing or trial in which Mr. Kittrell is 



required to testify. 



CONCLUSION 



 Plaintiff has failed to show any grounds for striking paragraphs 10 and 15 of the 



Declaration of Mark E. Kittrell and the motion should be denied.  The City Defendants will 



5 
00466











stipulate to the striking of paragraph 12. 



DATED this 13th day of July, 2015. 



 
        /s/ Samantha J Slark  
       Attorney for Defendants  
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CERTIFICATE OF SERVICE 
 



I hereby certify that on the 13th day of July, 2015, a true and correct copy of 
OPPOSITION TO MOTION TO STRIKE DECLARATION OF MARK E. KITTRELL 
was served, via electronic filing, upon the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Samantha J Slark  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-07-13 19:16:00.143.



ROSS C ANDERSON  - Notification received on 2015-07-13 19:16:03.3.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 07-13-2015:19:15:32



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Opposition to Motion to Strike Declaration of Mark
E Kittrell



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 



 
 



PLAINTIFF’S REPLY 
MEMORANDUM IN SUPPORT OF 
MOTION TO STRIKE PORTIONS OF 
THE DECLARATION OF MARK E. 
KITTRELL SUBMITTED IN 
OPPOSITION TO PLAINTIFF'S 
MOTION FOR SUMMARY 
JUDGMENT 
 
(Hearing Requested) 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 



 
 



Plaintiff Sean Kendall (“Kendall”) seeks to vindicate his rights under the Utah Constitution 



and Utah common law for the killing of his beloved dog Geist. Geist was brutally killed by a police 



officer who had illegally trespassed in Kendall’s backyard, then shot Geist because Geist did what 



dogs do – he simply barked and ran toward the intruder.   



The killing of Geist occurred more than a year ago, yet Kendall has been unable to 



commence an action for his state law claims. Immense discriminatory obstacles created by the 



Utah State Legislature have been placed in Kendall’s way, including a requirement, applying only 



to those suing law enforcement officers, that, before Kendall files his state law claims, he must 
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obtain a determination by a judge as to the amount of attorneys’ fees and costs that will be incurred 



by the law enforcement officers to be sued, then obtain and post a bond in that amount.   



In a transparent effort to dodge the crucial due process, equal protection, and access-to-



courts issues presented in this matter, Defendants have sought to establish that the bond is within 



the supposed financial reach of Kendall by arguing that the prospective attorneys’ fees to be 



incurred by the law enforcement officers in this case will be, preposterously, only $12,000. That 



assertion is supported solely by an affidavit of no other than Defendants’ own lawyer, Mark E. 



Kittrell. The submission by Defendants’ own counsel of an affidavit on a vigorously contested and 



perhaps dispositive issue is a violation of the generally recognized prohibition against parties’ 



lawyers also serving as witnesses, particularly when the lawyer’s involvement as a witness is not 



at all necessary. 



Kendall respectfully requests a hearing on his Motion to Strike Portions of the Declaration 



of Mark E. Kittrell Submitted in Opposition to Plaintiff’s Motion for Summary Judgment.  



I. THERE IS NO NECESSITY FOR MR. KITTRELL TO TESTIFY ON 
BEHALF OF HIS OWN CLIENTS REGARDING CONTESTED 
MATTERS; HENCE, PARAGRAPHS 10 AND 15 OF HIS AFFIDAVIT 
SHOULD BE STRICKEN. 



Rule 3.7, Utah Rules of Professional Conduct, deals with only those situations where a 



lawyer “is likely to be a necessary witness” on a contested issue. It generally forbids a lawyer 



under those circumstances from acting as an advocate at trial, unless certain exceptions apply. The 



rule recognizes that if a lawyer’s testimony is “necessary,” he or she can testify because of the 



necessity, but cannot at the same time act as legal counsel at the trial.  



The rule recognizes the more general prohibition against lawyers seeking to act as advocate 



and witness at the same time, but it specifically addresses only those instances where the lawyer’s 
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testimony is “necessary.” In the instant case, there can be no claim that Mr. Kittrell’s testimony is 



“necessary” because any number of lawyers could provide testimony estimating how much in 



attorneys’ fees may be incurred in the future on behalf of the defendant law enforcement officers 



(although, as is clear, such an estimate would only be a wild guess, the sort of speculation that 



makes clear the extent to which the Bond Statute violates Kendall’s due process rights).1  



Therefore, the general rule, prohibiting an attorney from acting as legal counsel and witness in the 



same case, compels the striking of paragraphs 10 and 15 of the Declaration of Mark E. Kittrell. 2  



II. UTAH CASE LAW RECOGNIZES THE IMPROPRIETY OF AN 
ATTORNEY ACTING AS LEGAL ADVOCATE AND WITNESS IN THE 
SAME CASE, PARTICULARLY WHEN THE TESTIMONY OF THE 
LAWYER IS NOT “NECESSARY”. 



 
By assuming the role of an expert witness at the same time he is an attorney for one of the 



parties, and by submitting a declaration on an intensely disputed matter, Defendants’ counsel, Mr. 



Kittrell, is in violation of the general rule forbidding, particularly when there is no necessity, the 



conflating of the roles of legal advocate and witness in the same action. The Utah Supreme Court 



unequivocally stated the rule as follows: 



Experience teaches that the roles of advocate and witness should be separated.  If an 
attorney attempts to combine the two roles, he is likely to be less effective in each role.  
“That counsel should avoid appearing both as advocate and witness except under special 
circumstances is beyond question.”  United States v. Morris, 714 F.2d 669, 671 (7th Cir. 
1983).   



 
State v. Leonard, 707 P.2d 650, 653 (Utah 1985).  



                                                           
1 Because it is not contested by Kendall, there has been no objection to paragraphs 13 and 14 of 
Mr. Kittrell’s affidavit, which set forth the amount per hour to be billed by the City Attorney’s 
Office and the means of arriving at that rate. 
2 Kendall has also moved to strike paragraph 12 of the Kittrell Declaration, which is simply a 
legal conclusion. Defendants have conceded the motion to strike as it relates to paragraph 12. 
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The Utah Supreme Court, following the general rule that has been adopted by courts 



throughout the nation, held that “it was improper for [a party’s lawyer] to submit his affidavit and 



remain as counsel for [his client].” Watkiss & Campbell v. Foa & Son, 808 P.2d 1061, 1065 (Utah 



1991). The Court stated as follows: 



[W]e deem it to be generally inadvisable for members of the bar to testify in litigation 
where they personally represent a party. The need for the testimony of counsel must be 
compelling and must be necessary to preserve the cause of action as set forth in rule 3.7 
[Utah Rules of Professional Conduct]. 



 
Id. at 1066. The Court referred to the validity of “the concept that attorneys may testify so long as 



they do not continue to represent a party.” Id. at 1059 n. 13 (emphasis added). However, the Court 



did not address (1) the prejudice to the party represented by the lawyer/witness occasioned by the 



discontinuance of representation by a lawyer familiar with the party’s case because of the 



involvement of the lawyer as a witness when another could have provided the same sort of 



information; (2) the unseemliness of a lawyer acting as legal counsel at one point then, without 



any necessity, becoming his client’s witness; and (3) the prejudice to the opposing party as a result 



of a lawyer becoming a witness who may seek to invoke the attorney-client or work product 



privilege when questioned about the substance of the testimony offered by the lawyer.3   



                                                           
3 Obviously relevant to Mr. Kittrell’s highly speculative, self-serving estimate in paragraph 10 of 
his Declaration will be the work done so far in the case and how much time it has taken, how 
time on the case is accounted for in terms of state claims and federal claims, what fact and legal 
research has been done and remains to be done, what motions Mr. Kittrell contemplates will be 
filed, what experts have been retained or are being contemplated by Defendants’ counsel to be 
retained, what witnesses are likely to be called to testify and the length of time to be spent 
working with them prior to trial, the length of time trial is contemplated to last, how long 
preparation for trial will take, what depositions will be taken, what motions will or may be filed, 
the time normally spent on motions and arguments, and the likelihood of appeals, interlocutory 
or otherwise, and the time it normally takes for the drafting of briefs, preparation for arguments, 
and arguing the appeals. 



00474











5 



 In Watkiss & Campbell, the Court was presented with a situation (i.e., an appeal after the 



entry of summary judgment) where the violation of the advocate-witness rule could not be 



repaired. Following the trial court’s ruling that the lawyer’s affidavit was “inadmissible,” summary 



judgment had been entered for the opposing party. The Utah Supreme Court, reversing the entry 



of summary judgment, stated that “because an affidavit is submitted by counsel for one of the 



parties in litigation . . . does not ipso facto mean that it is inadmissible.” Id. at 1065.   



 In the instant case, the general rule against a lawyer acting as his or her client’s witness can 



be applied at a point where the situation can be repaired without prejudice to any party. Very 



simply, the Court is respectfully urged to strike paragraphs 10 and 15 of the Kittrell Declaration 



and grant a reasonable period of time (but without unduly further delaying Kendall’s opportunity 



to pursue his substantial claims against Defendants) to obtain an affidavit from a disinterested 



expert witness regarding estimated fees relative to the state law claims in this matter. That is the 



only means of preventing an egregious violation of the advocate-witness prohibition. 



III. RULE 3.7 PERMITS TESTIMONY BY A LAWYER REGARDING THE 
“NATURE AND VALUE OF LEGAL SERVICES RENDERED”; IT DOES 
NOT PERMIT AN ATTORNEY FOR A PARTY TO TESTIFY AS AN 
EXPERT WITNESS ABOUT HIS OPINION REGARDING FUTURE FEES 
THAT MAY BE INCURRED.   
 



Defendants completely confuse the allowance under Rule 3.7, Utah Rules of Professional 



Conduct, of a lawyer’s testimony relating “to the nature and value of legal services rendered in 



the case,” Rule 3.7 (a)(2) (emphasis added), and a lawyer’s expert opinion, as sought to be offered 



by Mr. Kittrell in his Declaration, regarding what fees are likely to be incurred in the future.4 



                                                           
4 This point was previously made in Plaintiff’s Memorandum in Support of Plaintiff’s Motion to 
Strike Portions of the Declaration of Mark E. Kittrell Submitted in Opposition to Plaintiff’s 
Motion for Summary Judgment, at page 4 (“[T]he testimony sought to be offered by means of 
the Kittrell Declaration . . . does not relate to the nature and value of legal services ‘rendered,’ 
but, rather, is offered as purportedly expert testimony concerning an estimate as to the legal 
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CONCLUSION 
 
 This case is a classic example of why the courts, including the Utah Supreme Court, have 



adopted the rule prohibiting lawyers from becoming witnesses in cases in which they are 



representing one or more parties, particularly when the lawyer’s participation as a witness is not 



necessary. Defendants no doubt could have located many lawyers to provide their speculations 



about an approximate amount of fees to be incurred in this case on behalf of the defendant law 



enforcement officers. Mr. Kittrell’s transformation into a witness on his clients’ behalf, with all 



the obvious ramifications (including the admitted recognition by Defendants’ counsel that Mr. 



Kittrell may not, as a result, be able to continue as legal counsel for his clients), betrays the 



apparent fact that there was no other way for Defendants to try, through the estimate of future fees 



in the amount of $12,000, to avoid an adverse ruling on the constitutional violations inherent in 



the oppressive and discriminatory Bond Statute.  



 RESPECTFULLY submitted this 20th day of July, 2015. 



     WINDER & COUNSEL, P.C. 



    
             
      /s/ Ross C. Anderson                                            



     Ross C. Anderson 
     Attorneys for Plaintiff 



  



                                                           
services that will be required in the future.”)  However, that distinction was entirely ignored by 
Defendants in their Opposition to Motion to Strike Declaration of Mark E. Kittrell, at 3-4, where 
they cite, irrelevantly, to Restatement (Third) of Law Governing Lawyers §108, comment g, for 
the notion that “[t]he value of legal services rendered in the proceeding may be testified to by an 
advocate.”  (Emphasis added.) 
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CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that on this 20th day of July, 2015 I caused to be sent a true copy of the 
foregoing PLAINTIFF’S REPLY MEMORANDUM IN SUPPORT OF MOTION TO 
STRIKE PORTIONS OF THE DECLARATION OF MARK E. KITTRELL SUBMITTED 
IN OPPOSITION TO PLAINTIFF'S MOTION by the method indicated below, to the 
following: 
 



Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 



 



 



 



 (   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
 
 
(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
 



 



 



 



 



 



 



 /s/  Michelle D. Donohoo    
        Michelle D. Donohoo 
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 



 
 



REQUEST TO SUBMIT FOR 
DECISION  
(Plaintiff’s Motion to Strike Portions of 
the Declaration of Mark E. Kittrell 
Submitted in Opposition to Plaintiff’s 
Motion for Summary Judgment) 
 
(Hearing Requested) 
 
 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 



 
 



 Pursuant to Utah R. Civ. P. 7(d), Plaintiff Sean Kendall, by and through his counsel of 



record, respectfully requests that Plaintiff’s Motion to Strike Portions of the Declaration of Mark 



E. Kittrell Submitted in Opposition to Plaintiff’s Motion for Summary Judgment be submitted for 



decision.  
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1. Plaintiff’s Motion to Strike Portions of the Declaration of Mark E. Kittrell 



Submitted in Opposition to Plaintiff’s Motion for Summary Judgment was filed on 



June 29, 2015.   



2. Defendants’ Opposition to Motion to Strike Declaration of Mark E. Kittrell was 



filed on July 13, 2015.  



3. Plaintiff’s Reply Memorandum in Support of Motion to Strike Portions of the 



Declaration of Mark E. Kittrell Submitted in Opposition to Plaintiff’s Motion for 



Summary Judgment was filed on July 20, 2015.  



4. A hearing on Plaintiff’s Motion to Strike Portions of the Declaration of Mark E. 



Kittrell Submitted in Opposition to Plaintiff’s Motion for Summary Judgment has 



been requested.  



DATED this 20th day of July, 2015. 



WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 22nd day of June, 2015, I caused to be served a true 
and correct copy of the foregoing REQUEST TO SUBMIT FOR DECISION  (Plaintiff’s 
Motion to Strike Portions of the Declaration of Mark E. Kittrell Submitted in Opposition 
to Motion for Summary Judgment to the following by the method indicated below: 
 
Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 



(   ) U.S. Mail, Postage Prepaid 



(   ) Hand Delivered 



(   ) Overnight Mail 



(   ) Facsimile 



(X) Electronic Filing System 



  



 



 



 



   /s/  Michelle D. Donohoo   
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-07-20 17:02:14.32.



ROSS C ANDERSON  - Notification received on 2015-07-20 17:02:16.43.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 07-20-2015:17:01:58



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:



Reply PLAINTIFFS REPLY MEMORANDUM IN
SUPPORT OF MOTION TO STRIKE PORTIONS
OF THE DECLARATION OF MARK E. KITTRELL
SUBMITTED IN OPPOSITION TO PLAINTIFFS
MOTION FOR SUMMARY JUDGMENT



Request/Notice to Submit REQUEST TO
SUBMIT FOR DECISION  (Plaintiffs Motion to
Strike Portions of the Declaration of Mark E.
Kittrell Submitted in Opposition to Plaintiffs Motion
for Summary Judgment)



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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                                    3RD DISTRICT COURT - SALT LAKE  



                                   SALT LAKE COUNTY, STATE OF UTAH  



        ______________________________________________________________________________________



 



        SEAN KENDALL,                             :  MINUTES                                   



                    Plaintiff,                    :  SCHEDULING CONFRENCE                      



                                                  :  



        vs.                                       :  Case No: 150900558 MI                     



        BRETT OLSEN  Et al,                       :  Judge:   ROTATION JUDGE                   



                    Defendant.                    :  Date:    July 21, 2015                    



                                                                                               



        ______________________________________________________________________________________



        Clerk:    nakian                                                                       



 



        PRESENT                                                                                



        Plaintiff's Attorney(s): ROSS C ANDERSON                                               



        Defendant's Attorney(s): SAMANTHA J SLARK                                              



        Audio                                                                                  



        Tape Number:     N44   Tape Count: 09:10                                               



                                                                                               



        ______________________________________________________________________________________



 



 



        HEARING                                                                                



                                                   



     



        09:10



        This matter comes before the court for a scheduling conference. 



        Counsel is listed as present



        Mr. Phil Lott is also present with the Attorney General's Office



        Mr. Anderson addresses the court



        Ms. Slark responds



        Courtesy copies need to be submitted no later than 09/08/2015.



        Court sets Hearing for September 15, 2015 for half a day. 



        Counsel will advise the court if an evidentiary hearing will be needed. 



        09:17 Court is in recess



        



                                                                                               



 



        LAW AND MOTION is scheduled.



             Date: 09/15/2015
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        Printed: 01/26/16 11:05:54                 



 



 



 



        Case No: 150900558 Date:    Jul 21, 2015



        ______________________________________________________________________________________



 



             Time: 09:00 a.m.



             Location: FOURTH FLOOR-N44



                       THIRD DISTRICT COURT



                       450 SOUTH STATE STREET



                       SALT LAKE CITY, UT  84114-1860



         Before Judge: ROTATION JUDGE                                                          
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 



CERTIFICATE OF SERVICE OF 
REQUEST FOR PRODUCTION OF 



DOCUMENTS 
 
 



Case No: 150900558 
 



Hon. William Barrett 



 
I hereby certify that on the 22nd day of July, 2015, a true and correct copy of REQUEST 



FOR PRODUCTION OF DOCUMENTS was served, via electronic mail and U.S. Mail, upon 
the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Samantha J. Slark  
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-07-22 11:56:50.847.



ROSS C ANDERSON  - Notification received on 2015-07-22 11:56:56.767.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 07-22-2015:11:56:27



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Certificate of Mailing/Service of First Requests for
Production of Documents to Plaintiff



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-08-06 15:28:16.573.



ROSS C ANDERSON  - Notification received on 2015-08-06 15:28:24.09.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 08-06-2015:15:27:54



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:



Affidavit/Declaration SUBMISSION OF REVISED
AFFIDAVIT OF SEAN KENDALL IN SUPPORT
OF PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
CERTIFICATE OF SERVICE OF 
DEFENDANTS’ RESPONSES TO 



PLAINTIFF’S FIRST SET OF REQUESTS 
FOR PRODUCTION OF DOCUMENTS, 
INTERROGATORIES, AND REQUESTS 



FOR ADMISSIONS 
 



Case No: 150900558 
 



Hon. Keith Kelly 



 
 I hereby certify that on the 4th day of September, 2015, a true and correct copy of 
DEFENDANTS’ RESPONSES TO PLAINTIFF’S FIRST SET OF REQUESTS FOR 
PRODUCTION OF DOCUMENTS, INTERROGATORIES, AND REQUESTS FOR 
ADMISSIONS was mailed, via U.S. Mail, postage prepaid to the following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 



        /s/ Samantha Slark   
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-08 10:27:24.2.



ROSS C ANDERSON  - Notification received on 2015-09-08 10:27:32.92.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 09-08-2015:10:27:00



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:



Other Certificate of Service of Defendants'
Responses to Plaintiff's First Set of Requests for
Production of Documents, Interrogatories, and
Requests for Admissions



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-08 16:44:59.787.



ROSS C ANDERSON  - Notification received on 2015-09-08 16:45:01.067.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 09-08-2015:16:45:20



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Other Subpoena for Mark Kittrell



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
Mark.Kittrell@slcgov.com  
 
Attorneys for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, 
George S. Pregman, and Salt Lake City Corporation 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 



CERTIFICATE OF SERVICE OF 
DESIGNATION OF EXHIBITS FOR 



EVIDENTIARY HEARING 
 



Case No: 150900558 
 



Hon. William Barrett 



 
 I hereby certify that on the 8th day of September, 2015, a true and correct copy of 
DESIGNATION OF EXHIBITS FOR EVIDENTIARY HEARING was e-mailed to the 
following: 



Ross C. Anderson 
WINDER & COUNSEL, P.C. 



460 South 400 East 
Salt Lake City, UT 84111 



randerson@winderfirm.com  
 
 
        /s/ Samantha Slark   
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-08 16:55:53.487.



ROSS C ANDERSON  - Notification received on 2015-09-08 16:56:00.657.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 09-08-2015:16:55:20



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Certificate of Service of Designation of
Exhibits for Evidentiary Hearing



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al



00522











Samantha J. Slarlc (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney's Office 
-451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
Telephone: (801) 535-7788 
Srumi.ntha.Slark@slcgov.com 



Attorneys for Defendants 



.,, ________ ··--·--· ------------- ··- -····--····- .. --·----------- ---------·-··--· -·. 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 



SEAN KENDALL, 



Plaintiff, 



v. 



BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGES. PREGMAN, 
and SALT LAKE CITY CORPORATION, 



Defendants. 



STIPULATED FACTS 



Case No: 150900558 



Hon. William Barrett 



Plaintiff Sean Kendall and Defendants Brett Olsen, Brian Purvis, Joseph Everett, Tom 



Edmunson, George Pregman and Salt Lake City Corporation, by and through their counsel, 



hereby stipulate to the follow~ng facts for purposes of consideration of Plaintiff's Motion for 



Summary Judgment: 



A. Mr. Kendall's Notice of Claim. 



1. Mr. Kendall has filed a Notice of Claim that identifies clail'!ls he intends to bring 



against Officer Olsen, Officer Purvis, Officer Everett, Officer Edmunson, Officer Pregman and 



Salt Lake City Corporation relating to the actions they took in response to a report that a child 



00523











was missing, which resulted in Officer Olsen entering the backyard at 2465 South 1500 East, 



Salt Lake City, and the shooting of Mr. Kendall's dog, Geist. 



2. Mr. Kendall's Notice of Claim assertS claims against Officer Olsen under the 



Fourth, Fifth and Fourteenth Amendments to the United States Constitution. 



3. The Notice also asserts claims against Officer Olsen under Article 1 Section 7 and 



Article 1 Section 14 of the Utah Constitution and asserts claims for trespass to land, trespass to 



.. chattels, conyersi9!11 _neglig~f!Ce, and inteJ1tis>nal infli~ti911_ of ei11:()tional distress on the same 



facts. 



4. Mr. Kendall's Notice of Claim asserts claims against Officer Purvis under the 



Fourth, Fifth and Fourteenth Amendments to the United States Constitution. 



5. The Notice also asserts claims against Officer Purvis undt?r Article 1 Section 7 



and Article 1 Section 14 of the Utah Constitution and claims for negligence on the same facts. 



6. Mr. Kendall's Notice of Claim asserts negligence claims against Officer Everett, 



Officer Edmunson and Officer Pregman. 



7. Mr. Kendall claims at least $1.5 Min damages, plus punitive damages, attorneys' 



fees and costs. 



8. The actions of the Officers in response to the report of a missing child, including 



Officer Olsen's entry into the backyard of the residence at 2465 South 1500 East, Salt Lake City, 



and the shooting of Mr. Kendall's dog, Geist, were taken within the scope of their employment as 



Salt Lake City police officers and under color of law. 



B. Mr. Kendall's Fundraising. 



9. Mr. Kendal has received a total of $23,417.72 from GoFundMe. 



10. Mr. Kendall also raised funds through PayPal by selling merchandise such as tee-



shirts, coffee mugs, and stickers. 



11. Mr. Kendall has received a total of approximately $1,400.00 through PayPal. 
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C. Mr. Kendall's Legal Fees and Other Expenses 



12. As of September 1, 2015, Mr. Kendall's legal fees and costs incurred through 



Winder & Counsel total $35,354.50. 



13. Mr. Kendall has paid $18,563.42 to Winder & Counsel. 



14. As of September 1, 2015, Mr. Kendall had an outstanding balance owed to 



Winder & Counsel of$19,359.23. 



15 ..... _Mr. K~ndall ha$ incurreclac1ditiqna1Jegalf~essinc_~ Septem_b!;lr 1, 2015. 



16. Mr. Kendall asserts he has made expenditures of more than $3,000 for 



fundraising, raising awareness, and advocating for change, as of June 18, 2015. This amount 



includes approximately $400 forT-shirts, approximately $739 for stickers, approximately $1,700 



for the website JusticeForGeist.org, approximately $300 for organizational meetings including 



renting meeting space, approximately $200 for rental of a PA system, as well as other 



miscellaneous expenses. 



D. Mr. Kendall's Personal Assets and Debts 



17. Paragraphs 18 through 23 below account for all of Mr. Kendall's personal assets 



valued at more than $100.00 and all of Mr. Kendall's checking, savings, and investment 



accounts. 



18. As of September 7, 2015, Mr. Kendall's America First Credit Union account for 



fundraising has a balance of $1,229 .41. 



19. As of September 7, 2015, Mr. Kendall's personal savings account balance through 



Zion's National Bank was $5,553.32. 



20. As of September 7, 2015, Mr. Kendall's personal checking account balance 



through Zion's National Bank was $1,549.09. 



21. , As of September 7, 2015, Mr. Kendall's pension retirement plan through Valic 



was $10,394.46. Mr. Kendall claims that amount is not available without penalty of 
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approximately $8,000. The existence and amount of that penalty remain contested. Stipulation 



may be reached once Salt Lake City Corporation has had the opportunity to review 



documentation from Valic to support that claim, which Valic has not yet provided. 



22. As of September 7, 2015, Mr. Kendall's retirement account through Life 



Insurance of the Southwest was valued at $2,841.10, less than the surrender penalty of 



$7,010.00, with a cash surrender value of$0 . 



. 23 ,_. ____ .Mr, Kendall. own~thefollowing ~ciditiop._al assets: ~ 2913 Toyota Tacoma valued .. 



at approximately $26,601, a 9mm pistol received as a gift worth no more than $949.95, an AR15 



rifle worth approximately '$800, a MacBook Pro with a cracked screen worth approximately 



$600, a mountain bike worth approximately $900, and a television worth approximately $300. 



The total value of"additional assets" is approximately $30,150.95. 



24. Mr. Kendall's sole source of income is his employment by Westminster College, 



which provides a net income of $2,241.42 per month, or $26,897.04 per year. 



25. Mr. Kendall's expenses include approximately $524.29 per month for automobile 



loan payment. 



26. Mr. Kendall's expenses include approximately $435 per month for rent and 



utilities and $8.96 per month for renters insurance. 



27. Mr. Kendall's expenses include approximately $20 per month for internet. 



28. Mr. Kendall's expenses include approximately $82 per month for cellular 



telephone service. 



29. Mr. Kendall's expenses include approximately $80 per month for gasoline. 



30. Mr. Kendall's expenses include approximately $500 per year ($41.66/mo.) for 



automobile maintenance. 



31. Mr. Kendall's expenses include approximately $845 per year ($70.42/mo.) for 



auto insurance. 
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32. 



33. 



Mr. Kendall's expenses include approximately $175 per month for food. 



Mr. Kendall's expenses include approximately $200 per month for traveling 



expenses. 
34. Mr. Kendall's expenses include approximately $200 per month for social 



engagements and entertainment. 



35. The expenses listed in paragraphs 25 through 34 above total approximately 



$1,837.33 per.month ... _______ _ 



36. Mr. Kendall has credit card debt through Zion's Bank in the amount of $101 as of 



September 7, 2015. 



37. Mr. Kendall owes $20,125.06 on his truck loan. 



E. Filing a Bond 



38. To obtain a bond from a bonding company, Mr. Kendall would need to pay a 



premium and provide collateral. 



39. The rate quoted by Nationwide Insurance Company for a court bond was $10 for 



every $1,000, up to $250,000, which is equal to 1% of the amount of the bond. 



40. The rate quoted by Platte River Insurance Company for a court bond was 3% of 



the pre-determined bond amount, plus a $500 policy fee and a $500 broker fee. 



41. Both Nationwide Insurance Company and Platte River Insurance Company 



require collateral for the full amount of the bond. 



42. Depending on the carrier, collateral may be accepted in the fonn of cash, a bank 



letter of credit, or a certificate of deposit to be held by the surety. 



43. If Mr. Kendall did not pay for a bond to be posted, he would be required under the 



Bond Statute to post cash. 
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F. Defense and Indemnification of Officers Olsen, Purvis, Everett, Edmonson and 
Pregman. 



44. Pursuant to Utah Code§ 630~7~902, Salt Lake City Corporation will defend and 



indemnify Officers Olsen, Purvis, Everett, Edmundson, and Pregman, as employees of a 



governmental entity, against any legal claims brought against them arising from the search of the 



backyard at 2465 South 1500 East, Salt Lake City, and the shooting of Mr. Kendall's dog, Geist, 



if the Officers -~~q~~~t. d~fen~e .. -~11.~ ... i.ndeJ.'!lnifJ:cation,~ fully_ ~ooper.B:te in th~ defense, and the 



request is timely. 



45. If defense and indemnification is provided pursuant to Utah Code § 63G-7-902, 



Salt Lake City Corporation will not seek attorneys fees or costs from the officers for that defense 



and indemnification. 



G. Miscellaneous. 



46. For the purpose of t~is hearing, the documents supporting, and relating to, Mr. 



Kendall's financial condition, including documentation Mr. Kendall produced as part of his 



initial disclosures and in response to discovery requests, as well as the documents Mr. Kendall 



has provided as exhibits to be used at the evidentiary hearing in this matter, are authentic for the 



purpose of satisfying the requirements ofRule 901 of the Utah Rules of Evidence. 



DATED this i/n;day of ~~015.:=--:7/ := 



----........=:-~~.....::::..-<:.----~t2~~=--~~ 
Ross C Anderson 
Attorney for Plaintiff 



DATED this I l Yh- day of Sef¥?Wll:er, 2015. 
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Samantha J Slark 
Attorney for Defendants 
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-11 17:06:23.6.



ROSS C ANDERSON  - Notification received on 2015-09-11 17:06:27.163.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 09-11-2015:17:06:05



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Other Stipulated Facts



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
Mark.Kittrell@slcgov.com  
 
Attorneys for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, 
George S. Pregman, and Salt Lake City Corporation 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 



CERTIFICATE OF SERVICE OF 
AMENDED DESIGNATION OF 
EXHIBITS FOR EVIDENTIARY 



HEARING 
 



Case No: 150900558 
 



Hon. William Barrett 



 
 I hereby certify that on the 14th day of September, 2015, a true and correct copy of 
AMENDED DESIGNATION OF EXHIBITS FOR EVIDENTIARY HEARING was  
e-mailed to the following: 
 



Ross C. Anderson 
WINDER & COUNSEL, P.C. 



460 South 400 East 
Salt Lake City, UT 84111 



randerson@winderfirm.com  
 
 
        /s/ Samantha Slark   
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-14 15:37:31.44.



ROSS C ANDERSON  - Notification received on 2015-09-14 15:37:40.753.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



ROTATION JUDGE



Official File Stamp: 09-14-2015:15:37:00



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other Certificate of Service of Amended Exhibit
Designations for Evidentiary Hearing



Filed by or in behalf of: SAMANTHA J SLARK



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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        Printed: 01/26/16 11:07:02                 



 



 



 



 



                                    3RD DISTRICT COURT - SALT LAKE  



                                   SALT LAKE COUNTY, STATE OF UTAH  



        ______________________________________________________________________________________



 



        SEAN KENDALL,                             :  MINUTES                                   



                    Plaintiff,                    :  INCOURT NOTE                              



                                                  :  



        vs.                                       :  Case No: 150900558 MI                     



        BRETT OLSEN  Et al,                       :  Judge:   ROTATION JUDGE                   



                    Defendant.                    :  Date:    September 15, 2015               



                                                                                               



        ______________________________________________________________________________________



        Clerk:    nakian                                                                       



 



        PRESENT                                                                                



        Plaintiff's Attorney(s): ROSS C ANDERSON                                               



        Defendant's Attorney(s): MARK E KITTRELL                                               



                                 SAMANTHA J SLARK                                              



        Audio                                                                                  



        Tape Number:     N44   Tape Count: 09:11-01:19                                         



                                                                                               



        ______________________________________________________________________________________



 



 



        HEARING                                                                                



                                                   



     



        09:11



        This matter comes before the court for Motion/Evidentiary Hearing



        Counsel present as listed



        Mr. Phil Lott is also present with the Attorney General's Office



        Mr. Anderson addresses the Motion to Strike



        09:21



        Ms. Slark responds



        09:29



        Mr. Anderson responds with closing statements for Motion to Strike



        09:35



        The Court will take under advisement



        Mr. Anderson presents opening arguments for Evidentiary Hearing



        09:43



        Ms. Slark responds and presents arguments
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        Printed: 01/26/16 11:07:02                 



 



 



 



        Case No: 150900558 Date:    Sep 15, 2015



        ______________________________________________________________________________________



 



        09:55



        Mr. Lott addresses the court



        09:59



        Mr. Anderson responds



        10:04 Mr. Anderson calls Sean Kendall 



        Mr. Kendall is sworn and testifies



        10:05



        Mr. Anderson offers Exhibit P1, No objections, Received



        10:07



        Exhibit P2 is offered by Mr. Anderson, No Objections, Received



        10:08



        Exhibit P3 is offered by Mr. Anderson, No Objections, Received



        10:10



        Exhibit P4 is offered by Mr. Anderson, Ms. Slark objects, Received



        10:12



        Exhibit P5 is offered by Mr. Anderson, Ms. Slark objects, Received



        10:16



        Exhibit P6 is offered by Mr. Anderson, No objections, Received



        10:17



        Exhibit P7 is offered by Mr. Anderson, No objections, Received



        10:19



        Exhibit P10 is offered by Mr. Anderson, Stipulated to, Received



        10:21



        Exhibit P11 Offered by Mr. Anderson, No objections, Received



        10:23



        Exhibit P12 Offered by Mr. Anderson, Stipulated to, Received



        10:27



        Exhibit P13 Offered by Mr. Anderson, Stipulated to, Received



        10:29



        Exhibit P15 Offered by Mr. Anderson, Stipulated to, Received



        10:30



        Exhibit P16 Offered by Mr. Anderson, Stipulated to, Received



        10:30



        Exhibit P17 Offered by Mr. Anderson, No Objections, Received



        10:32



        Exhibit P18 Offered by Mr. Anderson, Stipulated to, Received



        10:33



        Exhibit P19 Offered by Mr. Anderson, Stipulated to, Received
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        10:35



        Exhibit P26 Offered by Mr. Anderson, No Objection, Received



        10:36



        Exhibit P20 Offered by Mr. Anderson, Stipulated to, Received



        10:37



        Exhibit P21 Offered by Mr. Anderson, Stipulated to, Received



        10:38



        Exhibit P22 Offered by Mr. Anderson, Stipulated to, Received



        10:39



        Exhibit P23 Offered by Mr. Anderson, Stipulated to, Received



        10:41



        Exhibit P25 Offered by Mr. Anderson, Stipulated to, Received



        10:48 



        Ms. Slark with Cross Examination



        10:58 



        Ms. Slark and Mr. Anderson stipulate to offering Exhibit P9, Received



        11:18



        Mr. Anderson with redirect



        11:20 Witness excused



        11:21



        Defendant's exhibits A,B, C, D, E Stipulated to and received 



        11:22



        Mr. Anderson calls Mr. Michael Brown to the stand, who is sworn in and examined



        11:26



        Ms. Slark with Cross Examination



        11:27



        Witness Excused



        11:27



        Mr. Anderson calls Mr. Charles James Cayias



        Mr. Cayias is sworn and testifies



        11:30



        Ms. Slark cross examines Mr. Cayias



        Mr. Anderson with follow up 



        11:31



        Mr. Cayias is excused



        11:31



        Mr. Anderson calls Mr. Randall Kevin Edwards



        Mr. Edwards is sworn and testifies
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        11:40



        Ms. Slark cross examines Mr. Edwards



        11:46



        Mr Edwards is excused



        11:45



        Mr. Anderson calls Mr. Roberts Sykes 



        Mr. Sykes is sworn and testifies



        11:54



        Ms. Slark cross examines Mr. Sykes



        11:56



        Mr. Anderson responds



        11:58



        Ms. Slark responds with follow up



        12:03



        Mr. Anderson responds



        12:04



        Mr. Sykes is excused as a witness



        12:04



        Court is in recess



        12:22



        Court is back in session



        12:24



        Ms. Slark calls Mr. Mark Kittrell as a witness



        Mr. Kittrell is sworn and testifies



        12:33



        Ms. Slark offers Exhibit A1, no objections, received



        12:37



        Mr. Anderson cross examines 



        12:39



        Mr. Anderson offers Exhibit P24, stipulated, received.



        12:52



        Ms. Stark responds



        12:53



        Mr. Anderson follows up with question



        Ms. Stark follows up



        Mr. Kittrell is excused



        12:53



        Mr. Anderson presents closing arguments
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        01:09



        Ms. Slark presents closing arguments



        1:19



        The Court will take under advisement and issue a written ruling. 



        Court is in recess                                                                     
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950)* 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 



IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 



 
 
SEAN KENDALL, 
 



Plaintiff, 
 



v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 



Defendants. 
 



 
 
 



MOTION TO WITHDRAW AS 
COUNSEL 



 
Case No: 150900558 



 
Hon. William Barrett 



 
 Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, George 



S. Pregman, and Salt Lake City Corporation (collectively the “City Defendants”) hereby file this 



Motion to Withdraw Mark E. Kittrell as counsel. 



 Pursuant to the Court’s Memorandum Decision, dated September 21, 2015, which 



disqualified Mr. Kittrell as advocate for the City Defendants in this matter, Mr. Kittrell hereby 



moves to withdraw as counsel for the City Defendants.  Ms. Samantha Slark will remain as 



counsel for the City Defendants in this matter. 
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2 



DATED this 30th day of September, 2015. 



 
        /s/ Mark E. Kittrell   
       Attorney for Defendants  
 
 



CERTIFICATE OF SERVICE 
 



I hereby certify that on the 30th day of September, 2015, a true and correct copy of 
MOTION TO WITHDRAW AS COUNSEL was served, via electronic filing, upon the 
following: 



 
Ross C. Anderson 



WINDER & COUNSEL, P.C. 
460 South 400 East 



Salt Lake City, UT 84111 
randerson@winderfirm.com  



 
 
 



        /s/ Heidi Medrano  
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I� THE THIRD JUDICIAL DISTRICT COURT I� A�D FOR 



SALT LAKE COU�TY, STATE OF UTAH



SEAN KENDALL,



Plaintiff,



v.



BRETT OLSEN, LT. BRIAN PURVIS, 



JOSEPH ALLEN EVERETT, TOM 



EDMUNDSON, GEORGE S. PREGMAN, and 



SALT LAKE CITY CORPORATION,



Defendants.



ORDER GRA�TI�G MOTIO� TO 



WITHDRAW AS COU�SEL



Case No: 150900558



Hon. Keith Kelly



Based on the Court’s Memorandum Decision, dated September 21, 2015, which 



disqualified Mark E. Kittrell as advocate for the City Defendants in this matter, and the 



City Defendants’ Motion to withdraw Mr. Kittrell as counsel:



IT IS HEREBY ORDERED that Mr. Kittrell is hereby withdrawn as counsel for 



the City Defendants.  Ms. Samantha Slark will continue to represent the City Defendants 



in this matter.



-------------------------------------------------E�D OF 



ORDER-------------------------------------------



PROPOSED
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-30 10:23:01.707.



ROSS C ANDERSON  - Notification received on 2015-09-30 10:23:03.177.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 09-30-2015:10:22:32



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Motion to Withdraw as Counsel



Order (Proposed) Granting Motion to Withdraw as
Counsel



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 



SALT LAKE COUNTY, STATE OF UTAH
 



 
SEAN KENDALL,
 



Plaintiff,
 



v.
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION,
 



Defendants.
 



 
 
 



ORDER GRANTING MOTION TO 
WITHDRAW AS COUNSEL



 
Case No: 150900558



 
Hon. Heather Brereton



 
Based on the Court’s Memorandum Decision, dated September 21, 2015, which disqualified 



Mark E. Kittrell as advocate for the City Defendants in this matter, and the City Defendants’ Motion 



to withdraw Mr. Kittrell as counsel:



IT IS HEREBY ORDERED that Mr. Kittrell is hereby withdrawn as counsel for the City 



Defendants. Ms. Samantha Slark will continue to represent the City Defendants in this matter.



-------------------------------------------------END OF ORDER-------------------------------------------



The Order of Court is stated below:
Dated: September 30, 2015 /s/ HEATHER BRERETON



12:29:38 PM District Court Judge



September 30, 2015 12:29 PM 1 of 1
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-09-30 12:30:15.443.



ROSS C ANDERSON  - Notification received on 2015-09-30 12:30:17.363.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 09-30-2015:12:29:48



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Order Granting Motion to Withdraw as Counsel



Filed by or in behalf of: HEATHER A BRERETON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:



MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
OF COUNSEL, WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
v. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



NOTICE TO SUBMIT [PROPOSED] 
ORDER  



 
 
 



Civil No.: 150900558 
 



Judge: William Barrett 
 



 



Plaintiff Sean Kendall, by and through his counsel of record, respectfully requests that 



the Court enter the [Proposed] Order filed concurrently herewith.   



The [Proposed] Order was served on Defendant’s counsel of record via hand delivery on 



October 9, 2015. Defendant has not served any objection within the time allowed.  



Dated this 19th day of October, 2015.  



      WINDER & COUNSEL, P.C.  



      /s/ Ross C. Anderson     
      Ross C. Anderson 
      Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 
 



 I HEREBY CERTIFY that on this 19th day of October, 2015, I caused to be served a true 



and correct copy of the foregoing Notice to Submit [Proposed] Order on the following by the 



method indicated below: 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  



 
 
 



   /s/ Michelle Donohoo  
Michelle Donohoo 
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Ross C. Anderson (#0109)
OF COUNSEL, WINDER & COUNSEL, P.C.



460 South 400 East
Salt Lake City, UT 84111
Telephone: (801) 322-2222
Fax: (801) 322-2282
randerson@winderfirm.com



Attorney for Plaintiff 



I� THE THIRD JUDICIAL DISTRICT COURT



I� A�D FOR SALT LAKE COU�TY, STATE OF UTAH



Sean Kendall,



Plaintiff,



v.



Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,  



Defendants.



[PROPOSED] ORDER 



Civil No.: 150900558



Judge: William Barrett



This matter came before the Court on Plaintiff Sean Kendall’s Motion for 



Summary Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Court, 



having considered Plaintiff’s motions, Defendants’ responses, all memoranda submitted 



by the parties, and the testimony and documentary evidence, briefing, and arguments of 



counsel, hereby: 



ORDERS, ADJUDGES, and DECREES that (1) Plaintiff’s Motion for Summary 



Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum 



Decision entered September 21, 2015, except, that, as asserted by Plaintiff in connection 



with Plaintiff’s Motion for Summary Judgment, Plaintiff has met the criteria set forth in 



UTAH CODE ANN. § 78A-2-302 and, because of his impecuniosity, is not required to 



PROPOSED
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furnish a bond as otherwise required by UTAH CODE ANN. § 78B-3-104; (2) Plaintiff’s 



Motion to Strike the Declaration of Mark E. Kittrell shall be and is hereby DENIED, 



except that Mark E. Kittrell shall be disqualified as legal counsel for Defendants in this 



matter by reason of his role as witness in connection with the opposition to Plaintiff’s 



Motion for Summary Judgment and Plaintiff’s request that the Court set the amount of 



the statutory undertaking; and (3) pursuant to UTAH CODE ANN. § 63G-7-601, Plaintiff is 



required to file an undertaking in an amount of $300. 



Inasmuch as the Memorandum Decision entered by the Court on September 21, 



2015, does not provide the parties explicit direction that no additional order is required 



(see Giusti v. Sterling Wentworth Corp., 2009 UT 2, ¶ 35, 201 P.3d 966; C. Utah Water 



Conservancy Dist. v. King, 2013 UT 13, ¶ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), 



Utah Rules of Civil Procedure, this Order constitutes the final decision as to all matters 



and all parties in the above-captioned matter.



--------------------------------------------- END OF 
ORDER -----------------------------------------------



(Judge’s signature appears at the top of the first page)PROPOSED
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CERTIFICATE OF SERVICE



I HEREBY CERTIFY that on this 9th day of October, 2015, I caused to be 



served a true and correct copy of the foregoing [PROPOSED] ORDER to the following 



by the method indicated below:



Samantha J. Slark



Salt Lake City Attorney’s Office



City and County Building



451 South State Street, Suite 505A



P.O. Box 145478



Salt Lake City, UT 84114-5478



(   ) U.S. Mail, Postage Prepaid



(X) Hand Delivered



(   ) Overnight Mail



(   ) Facsimile



(   ) Electronic Filing System



   /s/ Michelle Donohoo



Michelle Donohoo
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-10-19 14:53:11.01.



ROSS C ANDERSON  - Notification received on 2015-10-19 14:53:20.997.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 10-19-2015:14:52:28



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Request/Notice to Submit Notice to Submit
[Proposed] Order



Order (Proposed) [Proposed] Order



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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UNSIG
NED



Ross C. Anderson (#0109)
OF COUNSEL, WINDER & COUNSEL, P.C.
460 South 400 East
Salt Lake City, UT 84111
Telephone: (801) 322-2222
Fax: (801) 322-2282
randerson@winderfirm.com 



Attorney for Plaintiff 



IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH



Sean Kendall,



Plaintiff,



v.



Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,  



Defendants.



[PROPOSED] ORDER 



Civil No.: 150900558



Judge: William Barrett



This  matter  came before  the Court  on Plaintiff  Sean Kendall’s  Motion  for  Summary 



Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Court, having considered 



Plaintiff’s  motions,  Defendants’  responses,  all  memoranda  submitted  by the  parties,  and  the 



testimony and documentary evidence, briefing, and arguments of counsel, hereby: 



ORDERS,  ADJUDGES,  and  DECREES  that  (1)  Plaintiff’s  Motion  for  Summary 



Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum Decision 



entered September 21, 2015, except, that, as asserted by Plaintiff in connection with Plaintiff’s 



Motion for Summary Judgment, Plaintiff has met the criteria set forth in UTAH CODE ANN. § 78A-



October 19, 2015 03:24 PM 1 of 3
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UNSIG
NED



2-302 and, because of his impecuniosity, is not required to furnish a bond as otherwise required 



by  UTAH CODE ANN. § 78B-3-104; (2) Plaintiff’s Motion to Strike the Declaration of Mark E. 



Kittrell shall be and is hereby DENIED, except that Mark E. Kittrell shall be disqualified as legal 



counsel for Defendants in this matter by reason of his role as witness in connection with the 



opposition to Plaintiff’s Motion for Summary Judgment and Plaintiff’s request that the Court set 



the amount  of the statutory undertaking;  and (3)  pursuant  to  UTAH CODE ANN. § 63G-7-601, 



Plaintiff is required to file an undertaking in an amount of $300. 



Inasmuch as the Memorandum Decision entered by the Court on September 21, 2015, 



does not provide the parties explicit direction that no additional order is required (see Giusti v.  



Sterling Wentworth Corp., 2009 UT 2, ¶ 35, 201 P.3d 966; C. Utah Water Conservancy Dist. v.  



King, 2013 UT 13, ¶ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), Utah Rules of Civil Procedure, 



this Order constitutes the final decision as to all matters and all parties in the above-captioned 



matter.



--------------------------------------------- END OF ORDER -----------------------------------------------
(Judge’s signature appears at the top of the first page)
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October 19, 2015 03:24 PM 2 of 3
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CERTIFICATE OF SERVICE



I HEREBY CERTIFY that on this 9th day of October, 2015, I caused to be served a true 



and  correct  copy  of  the  foregoing  [PROPOSED]  ORDER  to  the  following  by  the  method 



indicated below:



Samantha J. Slark
Salt Lake City Attorney’s Office
City and County Building
451 South State Street, Suite 505A
P.O. Box 145478
Salt Lake City, UT 84114-5478



(   ) U.S. Mail, Postage Prepaid
(X) Hand Delivered
(   ) Overnight Mail
(   ) Facsimile
(   ) Electronic Filing System
 



   /s/ Michelle Donohoo              
Michelle Donohoo
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-10-19 15:25:40.48.



ROSS C ANDERSON  - Notification received on 2015-10-19 15:25:51.01.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****



NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 10-19-2015:15:25:11



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted:
Other - Unsigned Order (Proposed) [Proposed]
Order



Note from the Court:
Please remove "proposed" from document title.
Assigned judge is Heather Brereton.  Please
correct and resubmit.



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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Ross C. Anderson (#0109) 
OF COUNSEL, WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff, 
 
v. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 



 
 



NOTICE TO SUBMIT ORDER  
 



 
 



Civil No.: 150900558 
 



Judge: Heather Brereton 
 



 



Plaintiff Sean Kendall, by and through his counsel of record, respectfully requests that 



the Court enter the proposed Order filed concurrently herewith.   



The proposed Order was served on Defendant’s counsel of record via hand delivery on 



October 9, 2015. Defendant has not served any objection within the time allowed.  



Dated this 20th day of October, 2015.  



      WINDER & COUNSEL, P.C.  



      /s/ Ross C. Anderson     
      Ross C. Anderson 
      Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 
 



 I HEREBY CERTIFY that on this 20th day of October, 2015, I caused to be served a true 



and correct copy of the foregoing Notice to Submit [Proposed] Order on the following by the 



method indicated below: 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  



 
 
 



   /s/ Michelle Donohoo  
Michelle Donohoo 
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Ross C. Anderson (#0109)
OF COUNSEL, WINDER & COUNSEL, P.C.



460 South 400 East
Salt Lake City, UT 84111
Telephone: (801) 322-2222
Fax: (801) 322-2282
randerson@winderfirm.com



Attorney for Plaintiff 



I� THE THIRD JUDICIAL DISTRICT COURT



I� A�D FOR SALT LAKE COU�TY, STATE OF UTAH



Sean Kendall,



Plaintiff,



v.



Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,  



Defendants.



ORDER 



Civil No.: 150900558



Judge: Heather Brereton



This matter came before the Court on Plaintiff Sean Kendall’s Motion for 



Summary Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Court, 



having considered Plaintiff’s motions, Defendants’ responses, all memoranda submitted 



by the parties, and the testimony and documentary evidence, briefing, and arguments of 



counsel, hereby: 



ORDERS, ADJUDGES, and DECREES that (1) Plaintiff’s Motion for Summary 



Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum 



Decision entered September 21, 2015, except, that, as asserted by Plaintiff in connection 



with Plaintiff’s Motion for Summary Judgment, Plaintiff has met the criteria set forth in 



UTAH CODE ANN. § 78A-2-302 and, because of his impecuniosity, is not required to 
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furnish a bond as otherwise required by UTAH CODE ANN. § 78B-3-104; (2) Plaintiff’s 



Motion to Strike the Declaration of Mark E. Kittrell shall be and is hereby DENIED, 



except that Mark E. Kittrell shall be disqualified as legal counsel for Defendants in this 



matter by reason of his role as witness in connection with the opposition to Plaintiff’s 



Motion for Summary Judgment and Plaintiff’s request that the Court set the amount of 



the statutory undertaking; and (3) pursuant to UTAH CODE ANN. § 63G-7-601, Plaintiff is 



required to file an undertaking in an amount of $300. 



Inasmuch as the Memorandum Decision entered by the Court on September 21, 



2015, does not provide the parties explicit direction that no additional order is required 



(see Giusti v. Sterling Wentworth Corp., 2009 UT 2, ¶ 35, 201 P.3d 966; C. Utah Water 



Conservancy Dist. v. King, 2013 UT 13, ¶ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), 



Utah Rules of Civil Procedure, this Order constitutes the final decision as to all matters 



and all parties in the above-captioned matter.



--------------------------------------------- END OF 
ORDER -----------------------------------------------



(Judge’s signature appears at the top of the first page)PROPOSED
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CERTIFICATE OF SERVICE



I HEREBY CERTIFY that on this 9th day of October, 2015, I caused to be 



served a true and correct copy of the foregoing [PROPOSED] ORDER to the following 



by the method indicated below:



Samantha J. Slark



Salt Lake City Attorney’s Office



City and County Building



451 South State Street, Suite 505A



P.O. Box 145478



Salt Lake City, UT 84114-5478



(   ) U.S. Mail, Postage Prepaid



(X) Hand Delivered



(   ) Overnight Mail



(   ) Facsimile



(   ) Electronic Filing System



   /s/ Michelle Donohoo



Michelle Donohoo
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-10-20 10:25:34.133.



ROSS C ANDERSON  - Notification received on 2015-10-20 10:25:39.1.
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NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 10-20-2015:10:25:04



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Order (Proposed)



Request/Notice to Submit Order



Filed by or in behalf of: ROSS C ANDERSON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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Ross C. Anderson (#0109)
OF COUNSEL, WINDER & COUNSEL, P.C.
460 South 400 East
Salt Lake City, UT 84111
Telephone: (801) 322-2222
Fax: (801) 322-2282
randerson@winderfirm.com 



Attorney for Plaintiff 



IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH



Sean Kendall,



Plaintiff,



v.



Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,  



Defendants.



ORDER 



Civil No.: 150900558



Judge: Heather Brereton



This  matter  came before  the Court  on Plaintiff  Sean Kendall’s  Motion  for  Summary 



Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Court, having considered 



Plaintiff’s  motions,  Defendants’  responses,  all  memoranda  submitted  by the  parties,  and  the 



testimony and documentary evidence, briefing, and arguments of counsel, hereby: 



ORDERS,  ADJUDGES,  and  DECREES  that  (1)  Plaintiff’s  Motion  for  Summary 



Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum Decision 



entered September 21, 2015, except, that, as asserted by Plaintiff in connection with Plaintiff’s 



Motion for Summary Judgment, Plaintiff has met the criteria set forth in UTAH CODE ANN. § 78A-



The Order of Court is stated below:
Dated: October 21, 2015 /s/ HEATHER BRERETON



10:57:59 AM District Court Judge



October 21, 2015 10:57 AM 1 of 3
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2-302 and, because of his impecuniosity, is not required to furnish a bond as otherwise required 



by  UTAH CODE ANN. § 78B-3-104; (2) Plaintiff’s Motion to Strike the Declaration of Mark E. 



Kittrell shall be and is hereby DENIED, except that Mark E. Kittrell shall be disqualified as legal 



counsel for Defendants in this matter by reason of his role as witness in connection with the 



opposition to Plaintiff’s Motion for Summary Judgment and Plaintiff’s request that the Court set 



the amount  of the statutory undertaking;  and (3)  pursuant  to  UTAH CODE ANN. § 63G-7-601, 



Plaintiff is required to file an undertaking in an amount of $300. 



Inasmuch as the Memorandum Decision entered by the Court on September 21, 2015, 



does not provide the parties explicit direction that no additional order is required (see Giusti v.  



Sterling Wentworth Corp., 2009 UT 2, ¶ 35, 201 P.3d 966; C. Utah Water Conservancy Dist. v.  



King, 2013 UT 13, ¶ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), Utah Rules of Civil Procedure, 



this Order constitutes the final decision as to all matters and all parties in the above-captioned 



matter.



--------------------------------------------- END OF ORDER -----------------------------------------------
(Judge’s signature appears at the top of the first page)



2



October 21, 2015 10:57 AM 2 of 3
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CERTIFICATE OF SERVICE



I HEREBY CERTIFY that on this 9th day of October, 2015, I caused to be served a true 



and  correct  copy  of  the  foregoing  [PROPOSED]  ORDER  to  the  following  by  the  method 



indicated below:



Samantha J. Slark
Salt Lake City Attorney’s Office
City and County Building
451 South State Street, Suite 505A
P.O. Box 145478
Salt Lake City, UT 84114-5478



(   ) U.S. Mail, Postage Prepaid
(X) Hand Delivered
(   ) Overnight Mail
(   ) Facsimile
(   ) Electronic Filing System
 



   /s/ Michelle Donohoo              
Michelle Donohoo



3



October 21, 2015 10:57 AM 3 of 3
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-10-21 10:58:15.467.



ROSS C ANDERSON  - Notification received on 2015-10-21 10:58:21.2.
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A filing has been submitted to the court RE:  150900558



Judge:
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Official File Stamp: 10-21-2015:10:57:21



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake



Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.



Document(s) Submitted: Order



Filed by or in behalf of: HEATHER A BRERETON



This notice was automatically generated by the courts auto-notification system.



The following people were served electronically:



ROSS C ANDERSON for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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Ross C. Anderson (#0109) 
OF COUNSEL 
Derek C. Julio (#15646) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
djulio@winderfirm.com 
 
Attorneys for Plaintiff and Appellant  
 



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff and Appellant, 
 
v. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants and Appellees. 



 
 



NOTICE OF APPEAL 
 



 
 



Civil No.: 150900558 
 



Judge: Heather Brereton 
 



 
Notice is hereby given that Pursuant to Rules 3 and 4, UTAH R. APP. P., Plaintiff and 



Appellant Sean Kendall, by and through his counsel of record, appeals to the Utah Supreme 



Court (1) the Final Order, entered in the above-captioned matter on October 21, 2015 by the 



Honorable Heather Brereton, a copy of which is attached hereto as Exhibit “A”; and (2) the 



Memorandum Decision, entered in the above-captioned matter on September 21, 2015, by the  



Honorable William Barrett, a copy of which is attached as Exhibit “B”.    
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This appeal is taken from such parts of the Order and the Memorandum Decision stating 



that Plaintiff’s Motion for Summary Judgment and Plaintiff’s Motion to Strike the Declaration of 



Mark E. Kittrell are denied. 



DATED this 27th day of October, 2015. 
WINDER & COUNSEL, P.C. 
 
 
   /s/ Ross C. Anderson   
Ross C. Anderson 
Attorney for Plaintiff and Appellant 



  



00586











00587











00588











00589











00590











00591











00592











00593











00594











00595











00596











00597











00598











00599











00600











00601











3 



 



CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 27th day of October, 2015, I caused to be served a true 
and correct copy of the foregoing NOTICE OF APPEAL to the following by the method 
indicated below: 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
Attorney for Defendants and Appellees 
 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  



 



   /s/ Michelle D. Donohoo  
       Michelle D. Donohoo 
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-10-27 17:09:09.907.



ROSS C ANDERSON  - Notification received on 2015-10-27 17:09:17.827.
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NOTICE OF ELECTRONIC FILING [NEF]



A filing has been submitted to the court RE:  150900558



Judge:



HEATHER BRERETON



Official File Stamp: 10-27-2015:17:08:44



Court: 3RD DISTRICT COURT - SALT LAKE



District



Salt Lake
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Filed by or in behalf of: ROSS C ANDERSON
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00604











00605











00606











00607











00608











00609











00610











1 



Ross C. Anderson (#0109) 
OF COUNSEL 
Derek C. Julio (#15646) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
djulio@winderfirm.com 
 
Attorneys for Plaintiff/Appellant  
 



IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



 
Sean Kendall, 
 
  Plaintiff /Appellant, 
 
v. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants /Appellees. 



 
 



MOTION TO CORRECT THE 
SEPTEMBER 15, 2015, EVIDENTIARY 



HEARING TRANSCRIPT 
 



 
 



Civil No.: 150900558 
 



Judge: Heather Brereton 
 



 



MOTION 



Pursuant to Rule 52(d), UTAH R. CIV. P., and Rule 11(h), UTAH R. APP. P., 



Plaintiff/Appellant Sean Kendall (“Kendall”), by and through his counsel of record, hereby 



moves the Court to correct the September 15, 2015 Evidentiary Hearing Transcript.  



The basis for this Motion is that the transcript of the September 15, 2015 hearing omits 



and/or misstates material information regarding the legal authorities presented during oral 



argument, and contains a few other errors that require correction. The grounds for this Motion 



are set forth with more particularity in the supporting memorandum below. 
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MEMORANDUM 



Rule 52(d), UTAH R. CIV. P., permits the correction of the transcript of an audio record of 



a hearing “[i]f anything material is omitted from or misstated in the transcript[.]” Under Rule 



11(h), UTAH R. APP. P., “[i]f any difference arises as to whether the record truly discloses what 



occurred in the trial court, the difference shall be submitted to and settled by that court and the 



record made to conform to the truth.” 



On September 15, 2015, an evidentiary hearing was held in the above-captioned matter. 



This Court subsequently entered its Memorandum Decision on September 21, 2015, and its Final 



Order on October 21, 2015, both of which Kendall now appeals. In preparation of his appeal, and 



pursuant to Rule 11(e)(1), UTAH R. APP. P., Kendall requested a transcript of the hearing. A 



transcript was issued on November 12, 2015.  



During review of the transcript, Kendall identified omissions and/or misstatements of 



material information regarding certain statutory and common law authorities presented during 



oral argument, including the misspelling of case names, and incorrectly cited statutes. Kendall 



further identified a number of inaccuracies in the transcript that give the appearance of 



grammatical errors where there were none. 



In order to aid the appellate court in its consideration of the appeal, Kendall hereby 



moves to correct the transcript as follows: 



• Page 7, line 24 “State vs. (inaudible)” should be “State v. Leonard” (in reference to State 



v. Leonard, 707 P.2d 650 (1985));   



• Page 15, line 15 “Gilley” should be “Aghili” (in reference to Aghili v. Banks, 63 S.W.3d 



812 (2001)); 



• Page 15, line 25 “Sumara” should be “Estremera” (in reference to Estremera v. U.S., 442 



F.3d 580 (2006)); 



• Page 19, line 1 “Body vs. Connecticut” should be “Boddie v. Connecticut” (in reference 



to Boddie v. Connecticut, 401 U.S. 371 (1971)); 



• Page 19, line 8 “though non indigent” should be “on non-indigent”; 
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• Page 19, line 24 “in” should be “and”;  



• Page 115, line 22 “(inaudible) 3104” should be “78B-3-104”; 



• Page 155, line 1 “63G-7091” should be “63G-7-902”; 



• Page 158, line 7 “Judd v. (inaudible)” should be Judd v. Drezga (in reference to Judd v. 



Drezga, 103 P.3d 135 (Utah 2004)); 



• Page 159, line 16 “in a bond” should be “an en banc”; 



• Page 159, line 23 “Body” should be “Boddie” (in reference to Boddie v. Connecticut, 401 



U.S. 371 (1971)); 



• Page 160, line 1 “Bureaux” should be “Beaudreau” (in reference to Beaudreau v. Super. 



Ct., 535 P.2d 713 (Cal. 1975)); 



• Page 160, line 5 “there’s” should be “there are”; 



• Page 160, line 15 “Segal” should be “Siegel” (in reference to Psychiatric Associates v. 



Siegel, 610 So. 2d 419 (Fla. 1992)); 



• Page 162, line 19 “suppose” should be “supposed”; 



CONCLUSION 



For the above reasons, Kendall respectfully requests that this Court order the transcript to 



be corrected and the corrections entered into the record on appeal.  



DATED this 20th day of November, 2015. 



WINDER & COUNSEL, P.C. 
 
 
   /s/ Ross C. Anderson   
Ross C. Anderson 
Attorney for Plaintiff / Appellant 
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CERTIFICATE OF SERVICE 



 I HEREBY CERTIFY that on this 20th day of November, 2015, I caused to be served a 
true and correct copy of the foregoing MOTION TO CORRECT THE SEPTEMBER 15, 
2015, EVIDENTIARY HEARING TRANSCRIPT to the following by the method indicated 
below: 



Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
Attorney for Defendants and Appellees 
 



(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  



 



   /s/ Michelle D. Donohoo  
       Michelle D. Donohoo 
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Return of Electronic Notification



Recipients
SAMANTHA J



SLARK
 - Notification received on 2015-11-20 16:23:20.323.



Derek Julio  - Notification received on 2015-11-20 16:23:25.383.



ROSS C ANDERSON  - Notification received on 2015-11-20 16:23:24.76.
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Court: 3RD DISTRICT COURT - SALT LAKE



District
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ROSS C ANDERSON for SEAN KENDALL



DEREK C JULIO for SEAN KENDALL



SAMANTHA J SLARK for BRETT OLSEN et al



The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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J. Frederic Voros, Jr
Presiding Judge



Gregory K. Orme
Associate Presiding Judge



James Z. Davis
Judge



Stephen L. Roth
Judge



M ichele M. Christiansen
Judge



John A. Pearce
Judge



Kate A. Toomey
Judge



Utah Court of Appeals



450 South State Street
P.O. Box 140230



Salt Lake City, Utah 84114-0210



Appellate Clerks' Office (801) 578-3900
Judges’ Reception (801) 578-3950



Email: courtofappeals@utcourts.gov
Utah Relay (800) 346-4128



Timothy M . Shea
Appellate Court Administrator



Lisa A. Collins
Clerk of the Court



December 9, 2015



ROSS C ANDERSON



DEREK CRAIG JULIO



WINDER & COUNSEL PC



randerson@winderfirm.com



djulio@winderfirm.com



RE: Kendall v. Olsen Case No. 20150927-CA



Dear ROSS C. ANDERSON



Please be advised that this case has been assigned to the Court of Appeals. Further proceedings



will be handled by this court. Please note that the case number will remain the same as it was in



the Supreme Court, with the exception that it will have a -CA after the number.



The file forwarded from the Supreme Court indicates that the appellee filed a motion for



summary disposition. A response has been filed. The motion was not ruled on by the Supreme



Court prior to the pourover, therefore, the motion is before the Court of Appeals for disposition.



Once this Court has ruled, parties will be notified.



Please note, failure to perfect an appeal at any time during the appeal process may result in



dismissal of the appeal. 



Sincerely,



Ashley Dovidauskas



Judicial Assistant
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cc: CATHERINE L. BRABSON



SAMANTHA J SLARK



SALT LAKE CITY ATTORNEYS OFFICE



Catherine.Brabson@slcgov.com



samantha.slark@slcgov.com



THIRD DISTRICT, SALT LAKE,  150900558



ATTN: JULIE RIGBY AND CHERYL AIONO



cheryla@utcourts.gov, julier@utcourts.gov 



THIRD DISTRICT, SALT LAKE, 150900558



00620











THIRD JUDICIAL DISTRICT COURT, SALT LAKE 



SALT LAKE COUNTY, STATE OF UTAH



SEAN KENDALL, : Case No. 150900558



:



Plaintiff, : Appellate Court Case No. 20150927



     :             



vs.      :  



:   



BRETT OLSEN, et al., :



:



Defendants. : With Keyword Index



EVIDENTIARY HEARING SEPTEMBER 15, 2015 



BEFORE



THE HONORABLE WILLIAM W. BARRETT 



CAROLYN ERICKSON, CSR



CERTIFIED COURT TRANSCRIBER



1775 East Ellen Way 



Sandy, Utah 84092
801-523-1186 
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SALT LAKE CITY, UTAH; SEPTEMBER 15, 20151



JUDGE FAUST2



(Transcriber’s note:  Identification of speakers3



may not be accurate with the audio recordings.) 4



PROCEEDINGS5



THE COURT:  This is Sean Kendall vs. Brett Olsen et6



al, Case No. 150900558.  7



Are we on the record?8



CLERK: Yes.9



THE COURT: May I have appearances please?10



MR. ANDERSON:  Yes, Ross Anderson representing Sean11



Kendall and Mr. Kendall is here with me.12



MS. SLARK:  Samantha Slark, representing Salt Lake13



City and the individually named defendants and I have Mark14



Kittrell here at counsel table with me whose also an attorney15



with the Salt Lake City Attorney’s Office.  16



MR. LOTT:  I’m Phil Lott for the Attorney General’s17



Office.  If the Court reaches the issue of constitutionality18



of the undertaken statute, I’m here to address that.19



THE COURT:  Okay. And I’ve read your memo, so...20



MR. LOTT:  Thank you.  21



THE COURT:  Mr. Anderson. 22



MR. ANDERSON:  Your Honor, if I may, just one more23



3-ring binder.  Sorry about that but I think it will make24



things a lot easier in the long run.25
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THE COURT:  Okay, good.1



MR. ANDERSON:  Approach the bench?2



THE COURT:  You may, sure.  3



MR. ANDERSON:  Those are courtesy copies of some of4



the authorities we’ve cited.  5



THE COURT:  Okay.  Ready to go?  6



MR. ANDERSON:  Yes, Your Honor.  If I might suggest7



perhaps just to put all this in context, maybe an opening8



statement and then - 9



THE COURT:  That would be fine.10



MR. ANDERSON:  - I’ll call the witnesses and -11



THE COURT:  However you want to do it.12



MR. ANDERSON:  - and closing argument.  13



MS. SLARK:  I do have a suggestion of how to14



proceed, since Mr. Anderson has got several motions before15



the Court which are purely legal motions, I would suggest16



that maybe we start by addressing the legal motions which17



will be the motion to strike and the facial challenge and18



then move to have Mr. Anderson’s address with an opening19



statement and the evidentiary hearing on the contested part.20



THE COURT:  Doesn’t matter to me.  21



Mr. Anderson?  22



MR. ANDERSON:  Well, I’m just concerned about23



imposing - 24



THE COURT:  Everything is going to be taken under25
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advisement anyway.  I’m not going to rule right now so, you1



know, put it on anyway you want.  It doesn’t matter to me.2



MR. ANDERSON:  That would be great.  I just don’t3



want to impose further on those that we’ve subpoenaed here4



today.  5



MS. SLARK:  I think it would make a lot of sense to6



put it into context and the motion to strike and - 7



THE COURT:  Do you want to address that first and8



then you can give me your opening?9



MR. ANDERSON:  Sure.  Your Honor, out of all the10



lawyers in the Utah State Bar including many who have handled11



civil rights cases and who have been involved in applications12



for fees or who have received fees, people who have worked in13



the city attorney’s office even, the defendants in this case14



chose - and we submit for very self-serving reasons, because15



they never would have been able to get somebody to say what16



Mr. Kittrell said in his affidavit.  They chose their own co-17



counsel to submit an affidavit in opposition summary18



judgment.  It’s the only affidavit they submitted as to what19



the prospective attorney’s fees are expected to be in this20



case.  21



Now, the rule is abundantly clear and we’ve22



provided Your Honor with many of the authorities but they go23



beyond what we’ve provided.  But for instance under Tab 1 of24



the courtesy copy of the authorities we’ve provided, the rule25
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is generally stated, “It is generally considered a serious1



breach of professional etiquette and detriment to the orderly2



administration of justice for an attorney to take the stand3



in a case he or she is trying.  Thus, an attorney who is to4



testify on material contested facts ought not act as an5



advocate in the same matter.  And if an attorney is going to6



serve as an advocate, he or she should refrain from7



testifying in the action.”  The Advocate Witness Rule,8



there’s even a term for this, and you see it throughout the9



case law, the Advocate Witness Rule prohibits an attorney10



from appearing as both a witness and an advocate in the same11



litigation except under special circumstances.  And that rule12



is not limited to the trial stage of a case but begins to13



operate as soon as either attorney in a case realizes that a14



possible conflict may arise.  And therefore the rule does not15



permit a lawyer to retain control of everything in the case,16



but the literal trial.  17



And that’s been the argument in the past is that,18



well, you can handle everything up to the trial because19



that’s the only thing that our Rules of Professional Conduct20



deals with.  But our Rule of Professional Conduct isn’t the21



one applicable here because that only deals with when the22



lawyer knows that he or she needs to testify, that they’re a23



material witness and there’s no other way to get the24



evidence.  This isn’t that case.  This is exactly the25
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opposite.  They could have found somebody to provide some1



evidence perhaps, I don’t know how anybody is going to2



speculate about, including Your Honor, about what prospective3



fees and costs there’s going to be in this case - and that’s4



one of the major defects of this legislation - but if they5



were going to submit that evidence, go to somebody other than6



co-counsel representing the defendants.  7



Now, we’ve provided a number of case and granted,8



some of them were from other jurisdictions, some of them are9



from the literature, for instance from the Standard Law10



Review Article, it’s under Tab 3 on the first page, it notes11



that the serious ethical and work product questions do arise12



when counsel files an affidavit regarding the merits of the13



litigation where the facts and issues in controversy and14



there becomes a quasi witness offering information with15



respect to substance, rather than process.  So if this were a16



matter - and we see it all the time, declarations of counsel17



submitted, getting exhibits into the record that nobody18



contests.  But if that’s an uncontested matter, it’s not a19



problem.  But this Mr. Kittrell testified to in his affidavit20



that we’d move to strike - and we would seek also to exclude21



his testimony here today and we’ve subpoenaed him only in22



case Your Honor is going to allow his affidavit - but he23



cannot testify because he’s co-counsel in this case and we’re24



not seeking to disqualify him, that doesn’t fix the problem. 25
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The problem is, on the face of it, he’s an advocate and a1



totally biased witness and that’s the only way we submit,2



that any lawyer could ever have submitted any kind of3



testimony, even under oath to the fees and costs contemplated4



to be incurred in this case by or on behalf of the officer5



defendants, is going to be only $12,000.  6



So you’ve got the Whitney Avenue Corporation case7



out of Connecticut and they state that the general rule, an8



affidavit by a party’s attorney should not be used to oppose9



summary judgment.  The cases are consistent throughout and10



they’re the cases under Tabs 1 through 14.  11



But let’s look at what the Utah Supreme Court12



states in the Watkiss and Campbell case versus Follett and13



Son.  That was a case where Watkiss and Campbell were seeking14



attorney’s fees. The opposing counsel put in his affidavit15



about what a reasonable fee would be and the Utah Supreme16



Court - this is under Tab 11 if Your Honor would like to17



follow the language there. And I’m referring on these, just18



for the ease of the Court to the number in the lower right-19



and corner, that’s the West Law print off number.  It’s much20



easier to find.  This is on the fifth page of the Watkiss and21



Campbell case from the Utah Supreme Court at Paragraph 2 and22



3.  “Mr. Spafford’s affidavit presented his personal23



testimony and opinion in the context of an expert witness;24



therefore, it was improper for Mr. Spafford to submit his25
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affidavit and remain as counsel for Follett.”  And then they1



say, well, because it’s improper doesn’t mean it’s not2



admissible and the problem here was Watkiss and Campbell3



didn’t move to exclude it, the way we’re moving to exclude at4



this point.  5



And then the next paragraph says “Although Mr.6



Spafford’s affidavit is admissible, we deem it to be7



generally inadvisable for members of the bar to testify in8



litigation where they personally represent a party.  The need9



for the testimony of counsel must be compelling and must be10



necessary to preserve the cause of action.  As set forth in11



Rule 3.7 above, in the incident case the burden of finding12



another attorney to testify or submit an affidavit stating13



the same facts presented in the Spafford affidavit was low.”  14



And Your Honor, we’ve reached out to members of the15



bar who handle these kinds of cases to submit their16



affidavits.  There is no reason except that they wouldn’t17



probably have been able to obtain the testimony that they18



wanted, but no reason that the city attorney’s office19



couldn’t reach out to someone whose not co-counsel in this20



matter.  21



The other Utah Supreme Court decision, right on22



point, it’s under Tab 12 of the courtesy copies.  That’s23



State vs. (inaudible) and on page number 4 in the lower24



right-hand corner, the Utah Supreme Court stated, “Experience25
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teaches that the roles of advocate and witness should be1



separated.  If an attorney attempts to combine the two rules,2



he is likely to be less effective in each role.  That counsel3



should avoid appearing both as advocate and witness except4



under special circumstances is beyond question.”  5



So, Your Honor, very simply, they’ve had all this6



time, they’ve had all the people among the bar in Utah,7



plenty of experienced people that they could have reached out8



to and the fact that they had to go only to their co-counsel9



to provide the sole evidence that they’re presenting in this10



court for the absurd proposition that their fees and costs in11



the future in this case as to the State claims are only going12



to be $12,000.  That practice by the city attorney’s office13



should be summarily rejected as being counter to the well14



established attorney/witness rule.  15



Thank you, Your Honor.  16



THE COURT:  Thank you, sir.  17



MS. SLARK:  Your Honor, it appears that plaintiff18



has brought this motion merely as a vehicle just to argue,19



make a prejudice argument with regard to the testimony that20



has been submitted by Mr. Kittrell and I state that because21



it is well recognized that Rule 3.7 of the Rules of22



Professional Conduct require an attorney to withdraw if23



they’re going to be a witness as a trial or an evidentiary24



hearing.  That is not the remedy that plaintiff is seeking. 25
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Plaintiff is seeking to rely on this rule to strike testimony1



and its abundantly clear that Rule 3.7 does not provide that2



remedy.  3



First, they haven’t even requested4



disqualification.  That’s the first and most obvious point5



and Rule 3.7 doesn’t provide the remedy to strike.  6



Second, I’m here representing the City defendants7



today.  Mr. Kittrell here is here as a witness.  Rule 3.78



provides for this exact circumstance.  If you look at9



subsection B, it says “An attorney from a law firm can10



represent a client if another attorney is acting as a11



witness.”  It’s just incredibly well established, I’m not12



sure why we’re here arguing this today.  13



And then the Watkiss & Campbell case, another14



surprising helpful authority on this.  In that case, yes, the15



attorney submitted an affidavit.  The big difference there16



was the attorney continued to represent the client at the17



summary judgment hearing.  There wasn’t another attorney18



there like me representing them and then on appeal the issue19



was discussed whether he should have withdrawn and it was20



found, yes, the appropriate scenario there would have been21



for the attorney to have withdrawn.  And the Utah Supreme22



Court specifically addressed whether the affidavit that had23



been submitted would be inadmissible based on 3.7 alone and24



there’s two quotes highlighted here that say, the25
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admissibility of an attorney affidavit is not inadmissible1



just because it’s some attorney.  There’s got to be another2



basis for it not being admissible.  3



And third, in their reply brief and today, Mr.4



Anderson has raised various points about you can only testify5



if it’s absolutely necessary.  An attorney cannot testify6



under any other circumstance.  Again, plaintiff’s distorting7



this rule.  The necessity argument is the circumstances where8



an attorney calls opposing counsel at a trial or an9



evidentiary hearing for the purpose of disqualifying that10



attorney from continuing to represent the opposing party. 11



Obviously, in those circumstances there will be incredible12



prejudice to the opposing party if their attorney was called13



and they were disqualified.  As this argument was raised for14



the first time in reply, we weren’t able to address this15



appropriately in briefing but there’s an ethics opinion on16



this which is incredibly helpful which I’ve brought with me17



today.  And it discusses that very scenario and why18



necessitate - and the issue of necessity is so important in19



that situation.  20



And now I’m going to address this issue of why21



couldn’t we find somebody else, why didn’t we go to somebody22



else?  Well, quite simply, who would be the most qualified23



person to consider how much time should be spent, is24



necessary to spend on a case?  Well, obviously somebody whose25
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familiar with the case, somebody that is the attorney for the1



police department, that’s reviewed the claims and is familiar2



with the claims.  They’re going to be the most qualified3



person to know what works needs to be done on the case.       4



  Second, somebody that currently works for the Salt Lake5



City Attorney’s Office, they’re going to be most familiar6



with the practices and procedures of the Salt Lake City7



Attorney’s Office.  They’re going to know how in-house8



counsel rates are calculated, what would be charged in this9



kind of scenario for an attorney fee.  Why would we go to10



outside counsel, ask them to educate themselves about a case11



that they know nothing about, practices that they know12



nothing about, and then prepare themselves to testify? 13



Clearly, the most qualified person will be somebody in our14



own office that’s familiar with the claims.  15



And then finally, Rule 3.7 itself provides a caveat16



that testimony relating to the nature and value of legal17



services rendered in the case is permissible from an18



attorney.  So that’s subsection A-2 out there on your rule. 19



Plaintiff has sought to distinguish this scenario saying,20



well, that’s only permissible where legal services have21



already been rendered and they’re testifying with regard to22



legal services that have been, you know, at the end of the23



case where you’re testifying to the amount of attorney hours. 24



Well, the rationale of permitting testimony with regard to25
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attorney hours after a case applies equally to this scenario. 1



Why is that permissible in that scenario?  Well, it’s2



permissible because that attorney is the person most familiar3



with the work and can testify most appropriately with regard4



to the work rendered.  Well, that rationale applies here. 5



Whose the most familiar with the case and the work that will6



be done in the case?  Somebody that’s involved with the case. 7



And finally, Mr. Anderson has cited to numerous8



out-of-state cases saying that they stand for the proposition9



that you absolutely can’t testify and it’s a violation of the10



witness advocate rule.  I would ask the Court to reference11



footnote 2 in our opposition to the motion.  In that footnote12



we point out that those cases are not - are clearly13



distinguishable.  In that one case from the Seventh Circuit,14



the issue was concerning the attorney’s personal knowledge,15



nothing to do with a violation of 3.7.  The same for a case16



from the Southern District of Indiana Reid v. Ford Motor17



Company and the issue was with regard to the personal18



knowledge.  The attorney in that case was summarizing the19



evidence in the case.  And I would encourage Your Honor to20



read through footnote 2 and see that the citation to out-of-21



state authorities is just not helpful in this scenario. 22



Here, we have a decision from Watkiss & Campbell from the23



Utah Supreme Court that says attorney affidavits are24



perfectly okay, you need to find another ground to find that25
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they’re not admissible.  We have Rule 3.7 which clearly says1



the remedy is disqualification, it’s not striking the2



testimony.  3



If Mr. Anderson wants to move for disqualification,4



fine.  Mr. Kittrell is not even representing clients here5



today, I am.  6



MR. ANDERSON:  It seems like they want to have it7



both ways, Your Honor.  On the last pleading filed by the8



City, stated on the top, “Counsel for the defendants,9



Samantha J. Slark and Mark E. Kittrell.  So he’s just going10



to bounce in and out of this case and as co-counsel submit11



his affidavit?  12



Now, it’s a complete red herring to talk about Rule13



3.7.  We’re not seeking disqualification.  We’re not saying14



that this is a case where he should have recognized that his15



testimony was necessary at trial and therefore needs to get16



out as the case before trial.  We’re saying just the17



opposite.  It’s not necessary for him to present his18



testimony and that is what’s in violation of the well19



established common law rule including in the state of Utah. 20



Now, when she says that Watkiss & Campbell said it’s21



perfectly okay for an attorney to submit an affidavit on22



summary judgment.  The Watkiss & Campbell case says exactly23



the opposite, Your Honor.  They say - how can she read it24



that way?  It says, Mr. Spafford’s affidavit presented his25
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personal testimony and opinion; therefore, it was improper1



for Mr. Spafford to submit his affidavit and remain as2



counsel.  Then they say, although his affidavit is admissible3



because he did have the qualifications to testify, they say4



we deem it to be generally inadvisable for members of the bar5



to testify in litigation where they personally represent a6



party.  We’re not seeking Mr. Kittrell’s disqualification. 7



We’re saying it’s absolutely wrong from the get-go for him to8



be submitting an affidavit where he’s appeared as co-counsel,9



especially when it’s so unnecessary.  10



Now, under the Barnes case and that’s under Tab 5,11



under Footnote 7 and again, the cases are replete with state12



of the rule.  There they say the plaintiff’s counsel filed13



his own affidavit, a practice we do not encourage and14



strongly disapprove.  Under the Gilley case, under Tab 6 on15



page, the page numbered 6 on the bottom right-hand corner,16



“When an attorney who represents a party is an affiant in17



support of a motion for summary judgment, he or she is a18



witness.  Allowing an attorney to ascend the witness chair to19



expound the controlling testimony for the client’s case blurs20



the necessary distinction between advocate and witness on21



which our adversary system depends.”  And then they go on to22



say that this rule prohibiting counsel from submitting their23



own affidavit applies as well at the summary judgment stage. 24



Then the Sumara case under Tab 7 on page numbered 525
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that says, “Where evidence is easily available from other1



sources an absent extraordinary circumstances or compelling2



reasons, an attorney who participates in a case should not3



serve as a witness.”  And the McIntosh case, I’ll end with4



that because - but I think this is very well stated in that5



case under Tab 8.  “When an affiant is an attorney in the6



case” - which Mr. Kittrell has been from the beginning - “and7



the affidavit is submitted in support of a motion” which he8



did in this instance, “whether attached to the motion itself9



or to the brief, it is tantamount to the attorney testifying. 10



We have repeatedly admonished members of the bar that an11



attorney cannot serve as both a witness and an advocate in12



the same action.”  That is the common law rule, you don’t13



have to go to 3.7 because it doesn’t apply in this instance. 14



And the common law rule and she, counsel for the City and the15



other defendants completely failed to address the Utah16



Supreme Court’s decision in State vs. Leonard where they17



indicated very clearly that the two roles of advocate and18



witness, counsel must avoid appearing both as advocate and19



witness under special circumstances and that rule is beyond20



question.  21



Your Honor, the affidavit of Mr. Kittrell should be22



stricken.  The law is abundantly clear both in this state and23



throughout the country.  Rule 3.7 does not save him. It24



doesn’t apply because is testimony simply wasn’t necessary. 25
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They could have found what they were looking for, perhaps1



they couldn’t and that’s why they used Mr. Kittrell, but they2



could have gone to other lawyers to get some information to3



submit with respect to the motion for summary judgment.4



THE COURT:  Well, I think the argument that Ms.5



Slark made pertaining to the city attorney’s office and what6



its hourly rate may be, totally different than what a private7



attorney would charge.  8



MR. ANDERSON:  It is, and it’s totally different9



from what they - 10



THE COURT:  So - 11



MR. ANDERSON:  - totally different from what they12



have claimed in other cases which we’ll show today as well. 13



They’re totally manipulating this, Your Honor.14



THE COURT:  Well, they may or may not be.  I15



understand where you’re - what your driving at - but on the16



other hand, it makes some sense to me, I’m not ruling on it17



right now.  I’ve read it, I know the issues and I know where18



you’re coming from and I will address it at some point in19



time.  So let’s get on with this hearing.  20



MR. ANDERSON:  Thank you, Your Honor.  21



This case involves some fundamental principles that22



go to the heart of the judicial system, go to the heart of23



what our Constitution is, what a constitutional republic is. 24



And our legislative and executive branches are, most of us25
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well know, already rigged in favor of those who have the1



money and power to buy legislation, buy elections and even2



buy public policy.  If there is to be any semblance of our3



system of checks and balances, Your Honor, if there’s4



anything left of our system, of the separation of power5



contemplated by the founders in our Constitution, the courts6



are the last refuge of hope for those who seek equal justice,7



those who seek a principled application of the rule of law.  8



Our system of government and even our judicial system in many9



instances, has become a two-tiered system.  Instead of10



justice and liberty for all, it is more about who has the11



money and the power.  The wealthy and the powerful escape12



application of the law while those without the money or power13



get whipsawed between an often vicious application of the law14



against them, while at the same time being unable to assert15



their own affirmative legal claims because of the obstacles16



facing them in gaining access to the courts and the favored17



status of the wealthy and powerful, including governmental18



entities and agents who are, as is abundantly clear, the19



recipients of special discriminatory legislation.  The cost20



of legal representation are outrageous.  The laws are21



incredibly biased in favor of powerful interests as reflected22



by the governmental immunity act in this state and now,23



almost uniquely in the country, the only state where we found24



anything close to this is in the state of Idaho.  But now25
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people are told that if they seek to bring to justice law1



enforcement officers as a special class, law enforcement2



officers who have abused their power, they must, one, face a3



horrendous, potentially ruinous prospect of having to pay4



perhaps hundreds of thousands of dollars in attorney’s fees5



and costs if they lose even though they bring meritorious6



claims in good faith; and two, they must now post a bond in7



an amount that no one without a heretofore undiscovered8



judicial crystal ball, could determine without the most9



reckless and capricious speculation and conjecture.  10



Even if this Court finds Plaintiff Sean Kendall11



impecunious as he is under the Utah impecuniocity statute,12



that does not resolve the very serious constitutional issues13



presented here.  I know that there’s an inclination, we avoid14



constitutional questions and throwing out statutes when we15



can get around them, but Your Honor, no, in our judicial16



system, should have to go through the obstacles presented by17



state law to get to the point that they can finally file a18



lawsuit vindicating their crucial state legal protections,19



vis-a-vie law enforcement officers.  20



So taken together, the statutory scheme is in gross21



violation of equal protection, substantive, and procedural22



due process, the freedom to petition government for redress23



of grievances and the Constitutional right to access to the24



courts for a remedy.  Justice Freeman said it well in the25
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Body vs. Connecticut case, “Courts are the central dispute1



settling institutions in our society.  They’re bound to do2



equal justice under law to rich and poor alike.  They fail to3



perform their function in accordance with the equal4



protection clause if they shut their doors to indigent5



plaintiffs altogether” and as we’ll show, much of the case6



law talks about - and you can’t put up all these burdens even7



though none indigent plaintiffs.  “Where money determines not8



really the kind of a trial a man gets but whether he gets9



into court at all, the great principle of equal protection10



becomes a mockery.”  11



Your Honor, we’re challenging the Bond Statute,12



Section 78-B(3)104 and the cost undertaking statute under the13



Governmental Immunity Act, special legislation that applies14



only when you sue government officials or entities under 63,15



Section 63G-7-601.  They’re the same flaws implicit although16



one has become more of a, a routine kind of thing the courts17



have addressed just because it’s been on the books for a long18



time; but the court under both of those statutes is to set19



the amount based on what?  What guidance does Your Honor have20



in setting these amounts?  You look at the statutes. 21



According to what procedures?  The courts are provided no22



guidance whatsoever as to what the courts are to take into23



account.  The bond in the undertaking statutes make a mockery24



of the concept of due process, the open courts, equal25
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protection and freedom to petition government and the concept1



of justice for all.  Not only the bond requirement, but the2



prospect of an award of attorney’s fees even in meritorious3



cases is a vivid example of the two-tiered system of justice4



prevailing today, aided and abetted in this instance by the5



Utah Legislature and certain judges who deal in grand6



abstractions rather than the pragmatic, very real7



consequences of laws that promote obstacles to justice for8



the ordinary person.  9



Thank you, Your Honor.  10



MS. SLARK:  Mr. Anderson has stood here today and11



made some very patriotic arguments about the access to the12



court and how everybody should have access to the court.  But13



his argument overlooks some, several very important points. 14



First, the statutes at issue apply only to state law claims,15



they don’t apply to federal law claims.  Clearly, Mr.16



Anderson is bringing on behalf of his client, federal,17



constitutional claims.  Plaintiff could have brought those18



claims at any time since June 18, 2014 and he has decided not19



to do so.  It’s not the city’s fault that he hasn’t done so,20



that’s his choice.  21



Second, the Utah Supreme Court precedent clearly on22



point that states that if Mr. Kendall indeed is impecunious,23



he has access to the courts and he can bring these state law24



claims.  But rather than just coming to the court and asking25
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for a determination of his impecuniocity and whether he can1



afford a bond or what the amount of the bond, he’s chosen to2



challenge the facial constitutionality of this bond statute3



and the undertaking statute and this seems to be an4



incredibly unusual choice for Mr. Anderson - for Mr. Kendall5



to have made because there’s a Utah Supreme Court case6



directly on point that says that this statute is facially7



constitutional and it also directs what needs to be done in8



these circumstances.  9



Third, some other claims at issue today are state10



constitutional claims.  These are duplicative of Mr.11



Kendall’s federal constitutional claims.  Again, he’s not12



being barred from bringing his claims.  13



Fourth, and I think this issue is important and14



will become even more important with the final part of this15



hearing today.  Mr. Anderson very - I mean Mr. Kendall very16



publically raised money for this very purpose, for bringing17



an action against Salt Lake City and its police officers.  He18



stated on his website, all donations will be used to fight19



the Salt Lake City Police Department in a court of law.  20



And finally, in this action, the plaintiffs are21



seeking to point the finger at the City and say they’ve been22



completely unreasonable in barring Mr. Kendall access to the23



courts.  They overlooked an important fact here, the laws of24



the state of Utah are passed by the legislature.  Members of25
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the legislature are voted for by the people of the state of1



Utah, they’re the voice of the people of the state of Utah. 2



Once this legislation is passed, the City, this Court,3



everybody else is bound to follow that legislation until that4



legislation is changed or until a court finds that it’s5



unconstitutional.  So that’s why we are here today.  6



And here we have a situation where we have7



legislation that was passed but thought that it was8



appropriate to impose attorney’s fees, an attorney’s fees9



provision in situations where somebody wishes to bring state10



law claims against a police officer.  Now, this attorney’s11



fees provision applies to both sides.  If the City prevails,12



it gets its attorney’s fees.  If it loses, Mr. Kendall gets13



his attorney’s fees.  14



And what does this statute do to - what’s the bond15



requirement of this statute?  Well, the bond requirement16



portion is just to ensure it’s ability to collect a judgment17



at the end of the day.  Obviously Mr. Kendall can collect his18



attorney’s fees from the City and what the statute does is19



just require some minimal bond to be put in place, or some20



bond be put in place so that if the City prevails, there’s21



something for the City to go to to collect its attorney’s22



fees.  23



Finally, a really important point, this bond only24



gets called on if Mr. Kendall loses, if the claims have no25
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merit.  1



So with this background I’ll turn to the2



substantive arguments that have been made in this facial3



challenge and I think that the very first and most important4



point is that the Utah Supreme Court has already decided this5



point in Zamora - and I have copies of that case with me -6



the Utah Supreme Court found that it was facially7



constitutional.  8



If you look at the paragraph that starts with five9



and we see no persuasive reason to disagree with the10



propositions that support the validity of the statute and11



then if you jump to the bottom of the next paragraph and12



“therefore, it is our view that the statute in question is13



not necessarily unconstitutional as applied in usual and14



ordinary circumstances.”  15



Honestly, Your Honor, I’m not sure we need to16



proceed any further because this Court is bound by a decision17



of the Utah Supreme Court that finds that this statute is18



constitutional and until the Utah Supreme Court makes a19



decision otherwise, all of us are bound by that decision.  20



Mr. Anderson has sought to draw a distinction21



between the statute that’s currently in place and a prior22



statute claiming that they’re fundamentally different.  But23



you need to look no further than the plain language of the24



two statutes to see that the operative provisions from that25
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provision are in place in the new statute.  In the Zamora1



decision the Court found that it was important to the2



constitutionality of the statute that the Court have the3



ability to fix the bond and that it could decide if the4



plaintiff was impecunious and not able to afford the bond. 5



And so there was no access to the Court’s issue.  The6



language of the amount being fixed by the court is in the7



prior statute and it’s in the current statute.  (Inaudible)8



being able to see it.  9



Interestingly, a bill was introduced this last10



legislative session seeking some amendments to this, to this11



statute and that bill didn’t pass.  So the legislature has12



confirmed its intent that it would like a attorney’s fees13



provision to remain in place and a bond requirement.  14



And finally, I went and I listened to the15



recordings of when that bill was being presented to the16



floor.  Jackie Biskupski was the sponsor to that bill.  She17



represented to the House of Representatives twice on two18



different days but there were no substantive - there were19



only technical change, no substantive changes were made to20



that bill.  Again, when that bill hit the Senate floor, the21



same representations were made.  It was a large22



recodification bill, no substantive changes were made.  So we23



have a statute that’s been in place, the Utah Supreme Court24



has considered the constitutionality of it, found that it is25
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facially constitutional, found that the - set out the1



procedure for a court to follow to decide whether it is going2



to be unconstitutional as applied to an individual plaintiff;3



and until that changes, our hands are tied.4



Mr. Anderson made some other arguments with regard5



to due process.  I think that can also be fairly easily6



addressed.  One argument, how is anyone suppose to know what7



to do with this scenario?  How are you suppose to get to8



court?  Well, as I’ve kind of been hammering on of the Utah9



Supreme Court case, it tells us what to do and even more10



helpful, there’s a federal rule, a local federal rule that11



tells us what to do.  Subsection C, of local Rule 67-112



states, “If you’re required to file an undertaking or a bond13



as required by state law, go ahead and file that with the14



clerk in a minimum of $300 and then the court can decide15



whether it needs to be more at some point.  Any substantive16



due process argument has been adequately dealt with by the17



Zamora decision.  They found that it was rationally related18



to the purpose of discouraging frivolous lawsuits and to19



ensure - and then there’s obviously a second reason, to20



ensure that if a lawsuit is brought that has no merit and the21



City prevails or whichever government entity is at issue,22



then there’s an ability to put up the attorney’s fees which23



are awarded to both sides.  24



Argument has been made in this case that there’s25
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other statutory provisions that can contemplate this1



scenario.  The fact that there’s another statute in existence2



doesn’t make - that could cover some situations that are3



similar, doesn’t make the statute unconstitutional.  A4



statute is not unconstitutional just because there are other5



means to get there, it’s not the most efficient means to get6



there but also, the statute that plaintiffs have pointed to7



in their briefs, the bad faith 78B-5-825 statute, it has8



completely different standards.  You have to show different9



basis to get to your, to get an award of attorney’s fees in10



those scenarios.  So it’s just not analogous.  You have to11



show that the claims are without merit and also brought in12



bad faith.  In this circumstance it’s just the prevailing13



party, attorney’s fees, provision that we’re dealing with.14



There’s no lack of procedural due process.  We’re15



all here today to find out what bond should be set.  Zamora,16



I’ve beaten to death the issue of the open courts violation. 17



There’s no open courts violation because if Mr. Kendall is18



truly impecunious the bond would be waived.  The same19



situation with the item that this is a violation of a right20



to petition government.  21



And finally, this violation of equal protection,22



again, the Supreme Court has dealt with that.  A decision23



directly on point is Snyder which has been cited by the City24



in its briefing.  In that case the Court found that there was25
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not an equal protection violation and here, Mr. Kendall is1



not being treated any differently from anybody else.  Anyone2



that brings a claim against the police officer, subject to3



this requirement, he’s not being singled out for any kind of4



protective class or any kind of different class scenario.  5



So, in summary, I think the Court’s decision is6



incredibly easy.  The Utah Supreme Court has already7



addressed this issue, has found that the statute is facially8



constitutional.  Until that decision is changed by the Utah9



Supreme Court, we all need to operate underneath that.  I’m10



going to leave argument for the undertaking, with regard to11



the Undertaking Statute, to the AG’s office.  They had more12



thorough briefing on that and I think that’s appropriate.  13



MR. LOTT:  Good morning, Your Honor.  I’ll be14



brief.  The primary thing I wanted to point out was number15



one, history of the Undertaking Statute.  It was included as16



part of the original Utah Governmental Immunity Act that was17



passed in 1965 and interestingly the amount of the18



undertaking was set at $300 in 1965.  It’s been the same19



amount since then.  There have been hundreds and probably20



thousands of lawsuits that have been filed against21



governmental entities since 1965 and, if anything, the $30022



amount is less significant now than it was back in the ‘60s23



and ‘70s.  24



The primary thing I think the Court needs to look25
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at in this specific case is a question of standing to even1



challenge the Undertaking Statute.  Here Mr. Kendall has2



clearly admitted that he’s willing to pay the $300 in his3



revised affidavit on Page 8 at paragraph 43 he states, quote,4



“I am willing and able to post $300 to satisfy the cost and5



Undertaking Statute if that is the amount set by the court.”  6



     The second point on that is Salt Lake City has7



specifically advised the Court in their opposition to8



plaintiff’s motion for summary judgment at Page 17 that9



quote, that Salt Lake City, quote, “Does not request an10



undertaking of more than $300 which plaintiff admits he can11



afford.”  As the Court is well aware, given undisputed facts12



regarding a standing issue in the context of a constitutional13



challenge, the Court really should not address the14



constitutional challenge if there’s no standing and it’s our15



position that there is no standing here for the Court to even16



reach that issue and we’ve cited case authority for that in17



our briefing.  18



We’ve also in our briefing addressed the19



substantive and procedural due process questions.  The20



primary inquiry, if the Court does desire to reach the21



constitutionality question is whether the requirement is22



rationally related to a legitimate state interest.  We’ve23



identified what have been pointed out by courts and also in24



the statute itself regarding the legitimate state interests25
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that are present here; number one, discouraging nuisance1



lawsuits; and number two, ensuring that the government will2



recoup at least some portion of costs that may be awarded at3



some point.  4



And I don’t want to take time away from the5



parties.  We would submit it basically on what we’ve filed6



with the Court unless the Court has a question for us.7



THE COURT:  I do not.  I’ve read your memo.8



MR. LOTT:  Thank you.  9



MR. ANDERSON:  Your Honor, I thought we would just10



call witnesses and then engage in further argument.  If I11



could just address very briefly - 12



THE COURT:  I’ve reviewed - 13



MR. ANDERSON:  - one fundamental point.14



THE COURT:  You’ve got the morning.15



MR. ANDERSON:  Thank you.  16



Okay. Zamora relied - Utah Supreme Court in the17



Zamora decision which defense counsel keeps saying is18



dispositive and why are we here since Zamora is on the books. 19



Zamora addressed a very different statute.  I don’t care what20



a legislature represented to fellow legislators.  You look at21



the language of the statute, there are major substantive22



differences.  Zamora focused on the language under the prior23



statute where it said that the bond shall be, quote, “In an24



amount fixed by the court.”  And the Supreme Court read that25
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as meaning that it would permit - this is the Supreme Court’s1



language, that that would permit the court to fix the bond in2



accordance with the plaintiff’s circumstances however3



impoverished he may be and yet allow him access to the court4



to seek justice as assured by Section 11 of Article I which5



is the Open Courts Clause of our State Constitution.  So it6



was the very flexibility of the prior statute that the Zamora7



Court relied upon to find that the statute was8



constitutional.  9



The statute now on the books that we’re facing10



provides none of that flexibility.  It doesn’t say, ahhh,11



Your Honor, just listen to Sean Kendall and take a stab at it12



and put in a figure that would take into account his13



circumstances.  It’s nowhere there.  14



The present statute that we’re attacking is called15



the Bond Statute, 78B-3-104 says in subsection 2, “The bond16



shall cover all estimated costs and attorney’s fees the17



officer may be expected to incur in defending the action in18



the event the officer prevails.”  So what they’ve done with19



this new statute is strip any of the discretion the court20



had, the Zamora Court found to be so essential to the21



constitutionality of the prior statute and leave the court22



with zero discretion to take into account the plaintiff’s23



circumstances.  So this is a matter of first impression. 24



It’s a very different situation.  We’re plowing new ground on25
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a statute that basically slams the door on justice, on any1



access to the courts for those who cannot afford the bond and2



let’s not forget the non-indigent.  This isn’t just a matter3



of its unconstitutional as applied in this case where we can4



get around it by applying the impecuniocity Statute, it is5



facially unconstitutional because it burdens, without any6



reasonable basis, even those who could afford to pay the7



bond.  If you or I walked in, had our head bashed in8



unlawfully by a police officer, what is the deterrent factor9



in terms of saying, well, we want to pursue our state claims? 10



And you heard a lot from opposing counsel about, well, they11



could have filed their federal claims, what’s the big deal? 12



We’re in state court right now.  How do you say that state13



constitutional protections, statutory protections and common14



law protections are just to be thrown out the window, let’s15



disregard them because the state legislature has passed this16



suppressive bond legislation and let people go have their fun17



with their federal claims and forget about any of the18



protections of state law.  It’s fundamental, Your Honor, that19



it’s for the plaintiff to decide how plaintiff is going to20



proceed and there’s certainly many instances where state law21



provides protections that are nowhere found under federal22



law.  23



With that, Your Honor, I’d call Sean Kendall.24



THE COURT:  Come right over here, Mr. Kendall. Come25
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right here. 1



THE WITNESS:  Thank you.  2



THE COURT:  Right here, just right here.    3



SEAN THOMAS KENDALL4



having been first duly sworn, testified5



upon his oath as follows:   6



DIRECT EXAMINATION 7



BY MR. ANDERSON:8



Q Would you state your name please?9



A Sean Thomas Kendall.10



Q And Mr. Kendall, you’re the plaintiff in this11



matter?12



A Yes, I am.13



Q And do you, could you explain to the Court what it14



is you’re seeking to do ultimately with regard to the killing15



of your dog, Geist?16



A Ultimately I’d like the officers and the police17



department to be responsible for the law that they violated,18



the emotional harm that they inflicted on me as well as the19



damage of the private property in the killing of Geist.20



Q And I show you what’s been marked as Exhibit P-1,21



is that the initial notice of claim that you authorized to be22



filed with the City on your behalf?23



 A Yes, that’s correct.24



Q And you read that and agreed with the factual25
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statements in that notice?1



A Yes, I did.2



MR. ANDERSON:  Okay Your Honor, I’d offer Exhibit 3



P-1.4



THE COURT:  Any objection?5



MS. SLARK:  It’s been stipulated to.  6



THE COURT:  P-1 is received.7



(Plaintiff’s Exhibit 1 is received) 8



Q (BY MR. ANDERSON)  Mr. Kendall, could you describe9



what it is you understand happened with regard to your dog,10



both based on what you found and what was described to you?11



A Yes. So on June 18th of 2014 I was at work and12



received a phone call, being notified that a missing child in13



the neighborhood was being looked for and during that time of14



the search, a police officer entered my private backyard, was15



encountered by my two and a half year old Weimaraner, Geist,16



felt threatened and resorted to lethal force to protect17



himself.  After receiving the phone call I went home and18



spoke with three officers that were there and they further19



explained the missing child and at that time notified me that20



the child had been found in his own home and that as a result21



of the search for the missing child, Geist was killed.22



Q And was there ever a warrant for that officer to go23



into your backyard?24



A No, there was not and to my knowledge there was no25
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reason to believe that the child was in my backyard. 1



Q And were you told that they were just searching - 2



A Yes, I was told that - 3



Q - (inaudible)?4



A - the commanding officer, I believe the station5



chief, in charge of the search, told officers to search6



backyards, if there was anything that was obstructing clear7



view over the fence, that they were to enter that backyard,8



search the area including out buildings for this missing9



child.10



Q And did you ever hear or learn that there had been11



any reason for drawing a connection between your home or your12



backyard to the supposed missing child?13



A No, from what I understand my backyard was merely14



part of the search.15



Q I show you what has been marked as Exhibit P-2 for16



identification.  Was that an amended notice filed on your17



behalf with the City?18



A Yes, this was an amended Notice of Claim.19



Q And did you read that carefully and do you agree20



with the factual statements set forth in that Amended Claim?21



A I do.  The amendment was to clarify some22



misspellings of last names of officers and correct minor23



details that we were unaware of at the time of the initial24



Notice of Claim.25
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MR. ANDERSON:  Your Honor, I’d offer P-2.1



MS. SLARK:  It’s been stipulated to.2



THE COURT:  It is received.3



(Plaintiff’s Exhibit 2 is received) 4



Q (BY MR. ANDERSON)  Was your dog, Geist, a vicious5



dog?6



A No, he had never had a situation of aggression.  He7



was protective but not aggressive to anyone.8



MS. SLARK:  And Your Honor, I think we’ve gotten9



enough background of this, the testimony with regard to you10



know, the dog is for another day.11



THE COURT:  Actually I’ve read through most of this12



stuff.  So if you want to just get to where you want to go,13



that would be fine.14



MR. ANDERSON:  Okay, great.  I think sometimes - 15



THE COURT:  If you have some exhibits you want to16



get in, feel free to do so.  17



MR. ANDERSON:  Okay.  18



Q (BY MR. ANDERSON)  I show you what’s been marked as19



Exhibit P-3, can you identify those?  20



A Yes, this is a picture of Geist when he was a21



puppy, roughly two months.  The second picture is of Geist,22



Christmas of 2013.  Third picture is Geist and I kayaking in23



a small lake near Vernal.  He was about six months at that24



time.  The final picture was taken three weeks before he was25
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shot.1



Q All right and - 2



MS. SLARK:  Your Honor, I understand that this is3



an incredibly emotional situation for Mr. Kendall and he’d4



like to tell his story but the reality is the case when he5



can tell his story is yet to come.  Today - 6



THE COURT:  I understand that.  7



MS. SLARK:  - is to discuss his debts and assets.8



THE COURT:  - but - 9



MS. SLARK:  And I don’t think that exhibits and10



pictures of Mr. Kendall’s dog are - 11



THE COURT:  Well -12



MS. SLARK:  - helpful - 13



THE COURT:  - I’ll leave it up to Mr. Anderson.14



MR. ANDERSON:  Your Honor, I’d offer Exhibit 3 and15



we’re doing that just to simply provide the human side of16



this, let the Court see what’s at issue.  17



THE COURT:  I understand the human side if that’s18



where you’re trying to go.  I understand.  You’re offering P-19



3?20



MR. ANDERSON:  Yes, Your Honor.  21



THE COURT:  It’s received.22



MR. ANDERSON:  Thank you, Your Honor.23



(Plaintiff’s Exhibit 3 is received) 24



Q (BY MR. ANDERSON)  I’m going to show you Exhibit 425
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for identification, twophotographs, could you identify those?1



A This first photo is a picture of Geist the day he2



was killed laying in the grass on the outside of the patio. 3



This is a west facing view of the garage and the second view4



is a close up of Geist after he was killed.  5



Q And did you take those photographs?6



A I did not, no.7



Q Do you know where those photographs came from?8



A They are part of police evidence that were taken by9



Salt Lake City Police Department after the shooting.10



MR. ANDERSON:  I’d offer Exhibit P-4, Your Honor.11



MS. SLARK:  Same objection. 12



THE COURT:  P-4 is received.13



(Plaintiff’s Exhibit 4 is received) 14



Q (BY MR. ANDERSON)  Mr. Kendall, you’ve been asked15



to go through your financial situation -16



A Yes.17



Q - and describe everything possible with regard to18



any money that you’ve raised, the accounts they’ve been19



deposited into, what your personal assets, income and20



liabilities are?21



A Yes, everything over the last five years, tax22



statements, incomes, as well as money associated with fund23



raising.24



Q Okay.  I’m showing you Exhibit P-5 for25
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identification and is that a Revised Affidavit that you1



submitted to correct some information that you obtained upon2



review of some accounts and also to layout your current3



financial situation?4



A Yes, that’s correct.  Bank statements change and we5



made necessary adjustments to accommodate those changes.6



Q And you did some updating?7



A Yes.8



MR. ANDERSON:  Your Honor, I’d offer Exhibit P-5.9



MS. SLARK:  Our objection would be that it’s10



hearsay, this stuff and so we requested an evidentiary11



hearing today.  We have submitted extensive stipulated facts12



which deal with assets and the stipulated facts and Mr.13



Kendall’s testimony here today appeared to be the appropriate14



testimony.15



THE COURT:  And are you objecting?16



MS. SLARK:  Yes, it’s hearsay.17



THE COURT:  Received.  18



MR. ANDERSON:  It’s a witness’s statement.  Thank19



you, Your Honor.  20



(Plaintiff’s Exhibit 5 is received) 21



Q (BY MR. ANDERSON) Mr. Kendall, if you could22



describe, we want to get through this fairly quickly but I23



know it’s getting more and more complicated as we went24



through.  Could you describe what you have done and why to25
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raise money through Go-Fund Me and Pay Pal?1



A Yes, originally I didn’t begin fund raising.  It2



wasn’t a thought after the initial incident.  I had a close3



friend who anticipated a legal situation and so they created4



both the Go Fund Me account as well as a Mountain American,5



excuse me, America First Credit Union Saving account that all6



that money was eventually deposited into.  The fund raising7



was just in anticipation of any legal expenses associated8



with the death of Geist.  9



Q And just to get through this whole - I understand10



this is leading but it’s probably detailed, minor matters if11



there’s no objection.  You initially received $576.73 that12



you put into your own account and then transferred into an13



account that was especially set up for the deposit of funds14



that were raised for these purposes?15



A Yes, there were a number of deposits into my16



personal bank account during the initial setup of Go Fund Me 17



that was later transferred to the American First Credit18



Union; however, I missed one deposit that was made the day19



after anticipated and so that deposit was later made after20



reviewing all of my financial statements, and that was21



eventually deposited into the America First Credit Union22



account.23



Q Thank you.  24



MR. ANDERSON:  Your Honor, I haven’t been giving25
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these to the clerk, would you like me to do that as I go1



along?2



THE COURT:  Now these (inaudible).  3



MR. ANDERSON:  Thank you.  4



Q (BY MR. ANDERSON) So what was the purpose for5



setting up the Go Fund Me - can you explain very briefly what6



Go fund Me is?7



A Go Fund Me is a social media website that’s8



designed to help online deposits of finances.  It’s a private9



company that takes a small percentage out in exchange of10



transferring and managing donations.11



MR. ANDERSON: May I ask, does Your Honor have the12



courtesy copy of the exhibits so you can follow along?  Okay. 13



Thanks.  14



Q (BY MR. ANDERSON) Let me show you Exhibit P-6.  Is15



that a current, the most current available statement from Go16



fund Me?17



A Yes, barring any recent deposits that I’m not aware18



of over the last two days, yes, that’s the most current and19



up-to-date Go Fund Me account.20



Q Within the last few days?  Yes?21



A Yes, that’s correct.22



Q And then it shows completed, $22,840.99.  Does that23



mean those amounts were automatically deposited in your24



America First account?25



00663











41



A Yes, minus the handling fee that Go Fund Me1



deducts.2



Q Oh, they’ve already deducted that and then3



automatically deposited it to your account, right?4



A Yes. 5



MR. ANDERSON:  I’d offer P-6 Your Honor. 6



MS. SLARK:  It’s been stipulated to.  7



THE COURT:  P-6 is received.8



(Plaintiff’s Exhibit 6 is received)9



Q (BY MR. ANDERSON)  Could you describe what the Pay10



Pal Account is?11



A Yes, the Pay Pal Account is a separate account that12



we, that I established to help manage the sales of tee shirts13



and stickers, various other Justice for Geist items that14



supporters across the United States have requested and15



purchased.  That money again, has also been deposited into16



the America First Credit Union account.17



Q And identify P-7 for identification.18



A Yes, this is a summary of the Pay Pal account as of19



September 7, 2015 with an available balance of $9.41.  20



Q Okay. And the way this works, eventually those21



amounts are accumulated and then automatically deposited in22



your America First account?23



A Yes. 24



MR. ANDERSON:  I’d offer P-7 Your Honor.  25
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MS. SLARK:  It’s been stipulated to.1



THE COURT:  P-7 is received.2



(Plaintiff’s Exhibit 7 is received) 3



Q (BY MR. ANDERSON)  Is Exhibit P-10 a current4



balance of your America First account as of September 7,5



2015?6



A Yes, that’s correct.7



Q And that’s in the amount of $1,229.41?8



A Yes. 9



Q So that is an account where only funds raised with10



respect to your activities surrounding the death of Geist11



were deposited; is that correct? 12



A Right, all funds go to that single account.13



Q And no other funds?14



A No other funds.15



MR. ANDERSON:  Offer Exhibit P-10.16



MS. SLARK: So stipulated to.17



THE COURT:  P-10 is received.18



(Plaintiff’s Exhibit P-10 is received) 19



Q (BY MR. ANDERSON)  I’m going to show you Exhibit P,20



it’s been marked P-11 for identification.  Can you identify21



those documents?22



A Yes, these are all of the receipts, and America23



First Credit Union stubs from all expenses associated to24



activities for education, awareness and legal fees for the25
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Justice for Geist accounts.1



Q Okay, can you identify, just give us some examples2



of what those receipts are for?  For instance, on the front3



it says Guitar Center.4



A Yes, one of those receipts was from Public5



Announcement System that was used at one of the Justice for6



Geist rallies.  Another expense was for the Freedom of7



Expression Permit that’s required by the state of Utah,8



various other things, receipts for the tee shirts and the9



stickers that were purchased to continue fund raising events10



as well as all receipts associated with legal fees.11



Q And are those the sorts of expenditures that you12



were representing as you raised the money through Go Fund Me13



that the money would be used for?14



A Yes, I did.  There were some changes to the15



description of the Go Fund Me account over the past year and16



a half that it’s been available; however those funds have17



only been used related to the organization I would, I guess,18



Justice for Geist.19



MR. ANDERSON:  Offer P-11, Your Honor. 20



MS. SLARK:  It’s been stipulated to.21



THE COURT:  P-11 is received.22



(Plaintiff’s Exhibit 11 is received) 23



Q (BY MR. ANDERSON) Did you set up the Go Fund Me24



account?25
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A No, I did not.1



Q Did you have somebody help you with that?2



A Ummm, I had a friend in Southern Nevada set up the3



account and then after roughly three months of managing the4



account it was transferred over to me and that was why those5



first few deposits from the Go Fund Me went to my personal6



account.  Once I had gained access to the Go Fund Me account7



that was also switched to the America First Credit Union8



account.9



Q Mr. Kendall, did you ever represent to anyone from10



whom you were raising money, through Go Fund Me, Pay Pal or11



anywhere else that the money that they were contributing12



would go toward payment of a bond for attorney’s fees and13



costs in order to bring your state law claims?14



A No, I did not.  I wasn’t even aware of the Bond15



Statute until February of this year.  16



Q I show you what’s been marked Exhibit P-12 for17



identification.  Can you identify that?18



A Yes, this is a screen shot of the Go Fund Me19



account.  It has the description of the situation, who I am,20



the purpose behind the account and what the money would21



ultimately be used for.22



Q And did you write or approve that text?23



A I did, yes.  This is the most recent edit of that24



text.25
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Q And through that text were you, was it your1



intention that you were explaining to those who might2



contribute to your cause, what their money would be used for?3



A Yes.  Ummm, I feel that people need to know what4



that money is being used for and that it’s used5



appropriately.  That’s why I maintained all the receipts and6



expenses associated with the killing of Geist.7



MR. ANDERSON:  Offer Exhibit P-12, Your Honor. 8



MS. SLARK:  Stipulated.9



THE COURT:  P-12 is received.10



(Plaintiff’s Exhibit 12 is received)11



MR. ANDERSON:  And Your Honor, I would note that12



that document says that, says as follows, “I live in Salt13



Lake City, Utah, and I am looking for support to ensure no14



one else has to experience this type of loss.  Geist was15



merely protecting his property from an unknown intruder when16



the officer entered the yard looking for a lost child and17



instead of walking away or using non-lethal means, he killed18



Geist.  My goal is to take this terrible event and set a19



precedent that police departments must have training and non-20



lethal policies in place to prevent the destruction of a21



family when their pets are needlessly killed.  All donations22



will be used to fight the Salt Lake City Police Department in23



a court of law.”  24



Q (BY MR. ANDERSON)  Were those your words?  Did you25
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approve that text?1



A Yes.2



Q And Mr. Kendall, you say that’s the latest edit. 3



In any of the edits on Go Fund Me or anything presented4



through Pay Pal, did you ever suggest that any of the money5



donated would ever be used for a bond to cover potential6



costs and attorney’s fees for the officers that you intended7



to sue?  8



A No, I did not.9



Q Did you obtain a solicitation permit from the state10



of Utah in order to raise money?11



A Yes, I did.  I was unaware of the initial12



solicitations permit and so the permit was approved later13



than the organization was established but I have maintained14



that permit and am up-to-date on those requirements.15



Q In fact, somebody at the state found out that you16



were raising money, they contacted you, said here are these17



requirements and then you complied?18



A Yes, I did.19



Q And did you represent what your were raising money20



for?21



A Through the solicitations permit I explained that22



it would be used for awareness, education, non-lethal police23



animal encounter training and legal fees.24



Q And did you ever disclose to the state of Utah in25
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obtaining the solicitation permit or since that time that you1



were also raising money for the purpose of paying a bond for2



potential attorney’s fees and costs incurred by the officers3



that you intended to sue?4



A No, I did not.5



Q You’ve been charged some hourly fees in this6



matter?7



A Yes, I have.8



Q And at what rate?9



A Ummm, a significantly diminished rate from the10



normal going rate that my attorney charges, $75 an hour where11



his normal rate is $350 an hour and that also includes clerk12



aides as well as secretarial fees and all court fees13



associated with filing the lawsuit.14



Q At an even lower rate?15



A Yes, at an even lower rate.16



Q So - and you’ve paid some of those fees?17



A I have.  I’ve used all of the money in the Go Fund18



Me account to pay those necessary legal fees.19



Q Okay.  And then there’s also a contingent fee20



aspect to your - 21



A Yes, there is.22



Q Okay.  I show you Exhibit P-13 for identification. 23



Can you identify that?24



A This is the current Winder & Counsel summary of all25
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legal fees outstanding.1



Q As of September 1st?2



A Yes, September 1st including all previous3



outstanding balances.4



Q So it’s an outstanding balance of $19,359.23?5



A Yes. 6



MR. ANDERSON:  Your Honor, I offer Exhibit P-13.7



MS. SLARK:  It’s been stipulated to.8



THE COURT:  P-13 is received.9



(Plaintiff’s Exhibit 13 is received)10



Q (BY MR. ANDERSON)  You’ve not received a bill for11



everything done from September 1st to this day?12



A No, I have not.13



Q And you’re at least partially aware of the work14



that’s been done between September 1st and today?15



A A surprising amount of hours in such a short time.16



Q I’ll get this stapled.  I’m showing you what’s been17



marked as Exhibit P-15 for identification.  Can you describe18



that?19



A This is another billing summary.  This one is dated20



November 1st, so this appears to be the entire billing21



summary from the initial signing of a contract for22



representation.23



Q Those are basically your monthly statement with a24



description of work that’s been done?25
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A Yes. And it looks like it includes to the September1



1st.2



Q And that includes work done on this declaratory3



judgment action as well as preparatory work for underlying4



action that you finally get filed?5



 A Yes. 6



MR. ANDERSON:  Your Honor, I’d offer Exhibit P-15.7



MS. SLARK:  Stipulated.  8



THE COURT:  P-15 is received.9



(Plaintiff’s Exhibit 15 is received)10



Q (BY MR. ANDERSON)  I’m showing you Exhibit P-16. 11



Does this reflect on the second page the total fees as of12



September 8, 2015 less your payments?  So total fees of13



$35,354.50, your payments of $18,563.42 and credit that was14



given?15



A Yes. 16



Q Is that true and accurate to your knowledge?17



A That is true and accurate.18



MR. ANDERSON:  Offer Exhibit P-16.19



MS. SLARK:  So stipulated to.20



THE COURT:  Received.21



(Plaintiff’s Exhibit 16 is received) 22



Q (BY MR. ANDERSON)  We described the terms of23



representation.  Is Exhibit P-17 for identification the24



retainer agreement to which you and I entered?25
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A The agreement is $75 per hour -1



Q I’m just asking, is that document, is that the2



retainer agreement?3



A Yes, this is the retainer agreement that we signed.4



MR. ANDERSON:  Offer P-17. 5



THE COURT:  P-17 is received.6



(Plaintiff’s Exhibit 17 is received) 7



Q (BY MR. ANDERSON) You - on your personal matters,8



still with Zion’s Bank?9



A I do, yes, all my banking is through Zion’s Bank.10



Q So you have a checking account there?11



A A savings account as well as an auto loan through12



Zion’s.  That is my only.13



Q Answer my first question.  You have a checking14



account?15



A Yes.16



Q A savings account?17



A Yes. 18



Q You have a automobile loan there?19



A Yes. 20



Q And a credit card?21



A Yes. 22



Q And you obtained your current balance as of23



September 17, 2015?24



A I did, yes.25
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Q Okay. And I show you Exhibit P-18 for1



identification.  Is that a true and correct copy of the2



statement that you obtained?3



A As of that day, yes, that is accurate.4



Q And that shows checking balance of $1549.09; money5



market of $5553.32; credit balance owing of $101; and auto6



loan outstanding, that’s on your truck, right?  7



A Yes. 8



Q For $20,125.06?9



A Yes, that’s correct.10



MR. ANDERSON:  Admit P-18.11



MS. SLARK:  It’s been stipulated to.12



THE COURT:  P-18 is received.13



(Plaintiff’s Exhibit 18 is received) 14



Q (BY MR. ANDERSON)  You have a couple of retirement15



accounts?16



A I do.17



Q And one of them is Valic, V-A-L-I-C?18



A Yes, that’s correct.  That’s my employment19



retirement.20



Q Okay.  I show you Exhibit P-19 for identification. 21



Is that the summary of the current value?22



 A Yes, it is.23



Q And you have endeavored to find out if you could24



withdraw that account if you needed it to pay anything?25
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A I did.  I’ve made multiple phone calls to Valic1



representatives and I have no access to that account other2



than termination of employment, disability, or death.3



Q And just to clear up any confusion on the summaries4



and we’ve been changing a lot of exhibits. Were you initially5



told there would be about an $8000 penalty?6



A I did.  When I initially spoke to the first7



representative, he said that I would access to some funds but8



did not clarify that I only had access to those with9



retirement, termination of employment or disability.10



Q Are you keeping your job?11



A I’d like to.12



Q Feeling healthy?13



A Yep.14



Q Not any sign of disability?15



A Unfortunately, I’m healthy.16



Q Hope that continues.  17



Offer Exhibit P-19, Your Honor.18



THE COURT:  P-19 is received.  Unless you object19



I’m just going to - 20



MS. SLARK:  Honestly, Your Honor, we stipulated to21



everything except about four exhibits.22



THE COURT:  If you have those that they’ve agreed23



to, let’s just get them in.  24



MR. ANDERSON:  Okay. 25
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THE COURT:  Just identify them for me.1



MR. ANDERSON:  I just want to get on the record2



what they are so it’s clear, Your Honor.  It makes it better3



for everybody.  4



Q (BY MR. ANDERSON)  Exhibit P-26, this is not been5



stipulated to because we only received it, the last few. 6



Show you Exhibit P-26 for identification.  Is that a document7



that you obtained yesterday?8



A I did, yes.  This is from Valic explaining my9



retirement plan and explains that I’m not allowed to withdraw10



under any circumstances other than retirement, disability, or11



termination of employment.12



Q Okay.  So your understanding is you have zero13



capacity for withdrawing anything from that retirement14



account?15



A Yes, that’s correct.16



MR. ANDERSON:  I offer Exhibit P-26 - 17



Did I give you a copy?  18



MS. SLARK:  (Inaudible), that’s fine.  We said we’d19



stipulate if they provided it.20



THE COURT:  Keep going, no objection.  P-26 is21



received.22



(Plaintiff’s Exhibit 26 is received)23



Q (BY MR. ANDERSON)  Then you also have a retirement24



account or a life insurance company in the southwest?25
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A Yes, that’s correct.1



Q And it’s what has been marked as Exhibit P-20 for2



identification.  Is that a recent statement that you3



obtained? 4



A Yes, this is a recent summary of the account as of5



September 7th with an accumulated value of $2,841.10.6



Q And that reflects a cash surrender value of zero?7



A Yes, it does.  There is a penalty of $7,010 for8



early access.9



Q And your balance is only just over $2800?10



A Yes, that’s correct.11



MR. ANDERSON:  Offer Exhibit P-20.12



MS. SLARK:  Stipulated to.13



THE COURT:  P-20 is received.14



(Plaintiff’s Exhibit 20 is received) 15



Q (BY MR. ANDERSON)  So you have nothing in the16



retirement accounts that you could take out?17



A Yes, that’s correct.18



Q Exhibit P-21 is a copy of your paystub for August19



31, 2015?20



A Yes, that’s my total salary from Westminster21



College.22



Q And after deductions you receive $2241.42?23



A Yes, that’s correct.  24



MR. ANDERSON:  Offer Exhibit P-21.25
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MS. SLARK: It’s been stipulated to.1



THE COURT:  P-21 is received.2



(Plaintiff’s Exhibit 21 is received)3



Q (BY MR. ANDERSON) Have you endeavored to develop at4



least your best approximation of your monthly expenses?5



A Yes, I did.6



Q I show you Exhibit P-22 for identification.  Does7



that list either, in some instances precisely and in other8



instances where indicated, the approximate monthly expenses9



you incur?10



A Yes, that’s correct.11



Q And that’s in the amount of $1837.33?12



A Yes. 13



MR. ANDERSON:  Offer Exhibit P-22.14



MS. SLARK: It’s stipulated to.15



THE COURT:  Exhibit P-22 received.16



(Plaintiff’s Exhibit 22 is received) 17



Q (BY MR. ANDERSON)  So you basically have other than18



your most basic expenses that you’ve listed there, about $40019



margin every month between your take home pay after20



deductions and your expenses?21



A Yes, that’s correct.  I like to leave a little bit22



in case of emergencies or issues that may arise.23



MR. ANDERSON: Okay, this is an updated Exhibit 23,24



Your Honor.  May I approach the bench?  25
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THE COURT:  You may.  1



MR. ANDERSON:  That’s been changed a couple of2



times.  3



Q (BY MR. ANDERSON)  I show you what’s been marked as4



Exhibit P-23 for identification.  Is that a true and correct5



summary of your assets, debts, income and expenses?6



A Yes, that’s accurate.7



MR. ANDERSON:  Offer Exhibit P-23.8



MS. SLARK:  It was stipulated to with provision of9



documents.10



THE COURT:  It’s received. 11



(Plaintiff’s Exhibit 23 is received) 12



MR. ANDERSON:  Yeah, it’s been changed since then 13



but, okay.  14



MS. SLARK:  Yeah.  15



Q (BY MR. ANDERSON)  And then - 16



May I approach the bench, Your Honor, I have - 17



THE COURT:  You may. 18



MR. ANDERSON:  - P-25 for identification.  19



Q (BY MR. ANDERSON)  I show you Exhibit P-25 for20



identification.  You’ve worked diligently with others to try21



to put all of your financial situation in some understandable22



format.  Does exhibit - is that true?23



A Yes, it’s taken many hours to accumulate this24



information.25
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Q And is exhibit - can you identify Exhibit P-25 for1



identification?2



A This is my monthly income, expenses, debts and3



assets with a negative balance of outstanding debt of4



$1,071.98.5



Q Okay, so if you had to liquidate everything6



including your retirement accounts, zero withdrawal value, if7



you pay everything off with what you own including a computer8



with a cracked screen that you’ve given some value here,9



would you have anything left?10



A I would be negative of a little over $1000.11



MR. ANDERSON:  Present P-25, Your Honor.12



MS. SLARK:  I think this is just a summary of13



what’s in the stipulated facts.14



THE COURT:  P-25 is received.15



(Plaintiff’s Exhibit 25 is received) 16



MR. ANDERSON:  That’s got those differences we17



talked about.  18



MS. SLARK:  Other than the retirement, yeah.  19



Q (BY MR. ANDERSON)  Okay.  Sean, you haven’t filed20



your federal claims lawsuit yet, right?21



A No, not yet.22



Q Is there any reason why you have decided to go23



through all of this in the declaratory judgment action in24



order to vindicate your state constitutional and common law25
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claims?1



A I do.  I feel that the actions by Brett Olsen and2



the Salt Lake City Police Department need to be held3



accountable and the greater protections of the Utah4



Constitution and Utah law needs to be upheld just as much as5



the federal.  Moving to the federal lawsuit, those Utah6



claims as far as the common law would not be addressed and I7



feel that they are equally important as the constitutional8



issues.9



Q And you’ve had explained to you the, what we’ve10



been calling the Bond Statute?11



A Yes, I understand it very clearly.12



Q And what was your response when you heard that you13



could be held accountable for all the attorney’s fees14



incurred by the defendants if you lost your case?15



A I didn’t sleep or eat for about a day and a half. 16



I was so worried about the finances and the time that we had17



already invested in moving forward with this lawsuit.  I felt18



that that would be all wasted if I didn’t continue forward. 19



I feel that the Bond Statute is extremely discriminatory20



against those that want to hold police officers accountable21



to the laws of the land.22



Q And I know you had conversations with a lot of23



people outside of your lawyers and I don’t want you to talk24



about your conversations with your lawyers.25
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A I did.  I addressed many people at various banks,1



various lending institutions and asked if they were in a2



position, if their company offered Bond Statutes and many of3



them had no idea what I was talking about.  I had to explain4



to them the situation, many of them explained that they did5



not do private bonds at all.  The only options were a6



municipality or a corporate bond and it was pretty much the7



same answer throughout the various banks and lending8



institutions I spoke with.9



Q And you did go talk to a couple, made application10



with a couple of insurance companies?11



A I did, yes.  It was similar.  They said that they12



needed about 10 percent of the total estimated bond as13



collateral, ummm, as well as evidence of being able to uphold14



that bond should I, should it need to be claimed.15



Q Okay. And did they tell you there would be a price16



to be paid as well?17



A Yes. 18



Q So without any hearing, without any consideration19



of the merits of this claim, you would either have to put up20



cash or pay for a bond?21



A Yes, that’s correct.22



Q And it’s your understanding that that payment would23



be non-refundable?24



A Yes.25
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Q What has been the impact of learning about the bond1



requirement on your decision to seek justice in this matter?2



A It’s been a very weighted decision on whether or3



not to move forward.  Ummm, my very humble income and assets4



do not afford me the freedom to go out and get a bond and so5



I’ve spent many hours going through finances to see how to6



move forward on this issue.7



MR. ANDERSON: Could I get Exhibit 5?  8



Q (BY MR. ANDERSON) Mr. Kendall, I want to show you9



Exhibit 5 and direct your attention to Paragraph 41.  Did you10



read that and sign that affidavit knowing that your statement11



was true?12



A I am and it was very difficult to sign this.13



Q Could you go ahead and read that for the record,14



please?15



A Yes.  Paragraph 41, “I, Sean Kendall do solemnly16



swear or affirm that due to my poverty I am unable to bear17



the expenses of the action for legal proceedings which I am18



about to commence, or the appeal which I am about to take and19



that I believe I am entitled to relief sought by the action,20



legal proceedings or appeal.”  21



Q Can you afford to pay the bond and put up22



collateral for a bond even if it were as low as $12,000?23



A Not without significantly liquidating what very24



meager assets I have.25
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Q I’m not talking about just paying for the bond, I’m1



talking about have the collateral to put up in either a2



letter of credit or buying a CD or cash collateral?3



A To my knowledge I don’t think I would be able to,4



no.5



Q All right.  Nothing certainly indicated in any of6



the documents you went through today?7



A No, nothing at all.8



Q Even if it was only a $12,000 bond?9



A Correct. 10



Q Certainly not if it were $50,000, $100,000,11



$200,000?12



MS. SLARK:  Your Honor, I think it’s been asked and13



answered.14



THE WITNESS:  Yes.  15



THE COURT:  Sustained.  16



Q (BY MR. ANDERSON)  All right.  And you say you17



resent this.  Have you been treated differently in this18



action to your understanding than if you’d filed an action19



against say somebody who hit you with their car?20



A Absolutely.  To my knowledge, no other profession21



nor individual has the same bond requirement as a law22



enforcement officer in the state of Utah.  I feel is23



extremely discriminant against those that have negative24



interactions with police officers.25
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Q And if you, if you had unlimited resources and1



didn’t really care about the expenditures, are you in a2



different situation than you would be if you had - 3



MS. SLARK:  Your Honor, I feel like we’re sort of4



getting into legal argument here rather than the facts that5



Mr. Kendall can talk to.6



THE COURT:  I just want to know what he has to say7



about this and - 8



MR. ANDERSON:  That’s my last question.9



THE COURT:  You know, speculate on whether he’s got10



a ton or money or no money, I mean, I see what his assets11



are, I see what he has.  If he had $1 million then we12



wouldn’t be here today.13



MR. ANDERSON:  Maybe we would.14



THE COURT:  Maybe we would.15



MR. ANDERSON:  And I think that goes to the facial16



unconstitutionality because I think - 17



THE COURT:  I think it goes to whether you want to18



go through this.  19



MR. ANDERSON:  Okay, I have nothing further.  Thank20



you, Mr. Kendall. 21



CROSS EXAMINATION 22



BY MS. SLARK:23



Q I’m sure this isn’t the most enjoyable day of your24



life so I will try to be brief.  You were just speaking with25
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your attorney about why you wanted to bring state law claims1



in this case and you told the Court that you believed that2



there were greater protections with regard to the state law3



claims.  What are those greater protections?4



A Ummm, specifically trespass.  I believe that5



Officer Olsen illegally entered my backyard an should be held6



to the same legal standard if it was myself illegally7



entering a backyard and so I feel that that needs to be8



upheld as well as the Fourth Amendment violations.  It is a9



criminal action and should be treated as such.10



Q So specifically the trespass claim that you’re11



wishing to pursue?12



A Yes.13



Q And has your attorney - are you familiar with the14



Government Immunity Act of Utah?15



A I am.16



Q Do you, are you, do you believe that that trespass17



claim is not barred by the - 18



MR. ANDERSON:  That calls for a legal conclusion,19



Your Honor.20



MS. SLARK:  He opened the door.  He said that he21



believed that it had greater protections.  I’d like to22



investigate that.23



THE COURT:  Overruled.24



THE WITNESS:  Sorry, could you ask that question25
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again?1



Q (BY MS. SLARK) Do you believe that the trespass2



claim is not barred by the Government Immunity Act of Utah?3



MR. ANDERSON:  I’ll just renew the objection.  4



THE COURT:  If he can answer it, let him go ahead.  5



THE WITNESS:  To my understanding, I’m not sure on6



that answer.  I would like to pursue it but I cannot say yes7



or no at this time.8



Q (BY MS. SLARK)  So you don’t know if it’s barred or9



is not barred?10



A Not to that great of detail, no.11



Q Do you have any knowledge about that?12



A I know that there are protections for the13



Government Immunity Act but I don’t know the exact detail,14



I’m not a lawyer, I have no experience in that.  So I can’t15



answer on that.16



Q Have you been - you’ve commented to your counsel17



that this has taken a surprising large number of hours to18



prepare for this hearing today and I’d have to admit that I19



would agree but you requested this evidentiary hearing didn’t20



you?21



A I did, yes.  I felt like it was important to22



clarify any questions moving forward through this bond issue.23



Q And you understand that our position was that we24



felt that we could proceed forward arguing on the documents25
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that you had provided in discovery?1



A I was not aware of that.2



Q Your attorney didn’t tell you that?3



A I was not aware.4



Q And we’ve talked, and you talked a little bit about5



going to talk with banks, other institutions about acquiring6



a bond?7



A Yes.8



Q And you’ve described for the Court the fee that9



would need to be paid, etcetera, etcetera?10



A Uh-huh (affirmative). 11



Q And you’ve talked about how that fee would not be12



refundable?13



A In most cases those banks would not refund that14



fee.15



Q And if you pay a cash bond to the Court and you16



don’t lose this case, that would be fully refundable, right?17



A I’m not aware.18



Q Mr. Anderson is the second attorney to represent19



you in this matter, correct?20



A He is.21



Q And Brett Olsen represented you initially; is that22



correct? 23



A Initially, yes. 24



Q And he was representing you on a purely contingent25
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basis?1



A Yes. 2



Q And then you stopped working with him like July,3



August, last year, something like that?4



A Around that time, yes.5



Q Okay.  And at that time you started to look for a6



new attorney; is that correct? 7



A I did.  I spoke various attorneys.8



Q And I think you spoke with at least five different9



attorneys; is that right?10



A I’m not aware of that number, nor have I mentioned11



that to anybody.12



Q You’ve got a - excuse me - you’ve got a binder up13



there in front of you with our exhibits?14



A Yes. 15



Q Just going to ask you to turn to Exhibit B, please. 16



          And Your Honor, you should have one up there with17



you that you can follow along with.  18



THE COURT:  (Inaudible).19



MS. SLARK:  Yes, it’s the white one, No. 1. 20



THE COURT:  Is this the right binder?21



MS. SLARK:  That is the right one.22



THE WITNESS:  So many of them to pick from.23



THE COURT:  Which one are we looking at?24



MS. SLARK:  Exhibit B.  25
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THE COURT:  Okay.  Which?  B?  1



MS. SLARK:  B. 2



Q (BY MS. SLARK)  And that’s a printout of the3



Justice for Geist Go Fund Me website, correct?  I’m going to4



ask you just to go to Exhibit No. 26.  I’m sorry, update No.5



26 which is a couple of pages in.  And just let me know when6



you’ve gotten there.7



A Twenty-six?8



Q Yeah.  9



A Okay.10



MS. SLARK:  Are you there as well, Your Honor?11



THE COURT:  Which page?12



MS. SLARK:  So in Exhibit B, it would be Page 6.13



THE COURT:  Okay, I’m looking.  14



Q (BY MS. SLARK)  And then in the middle of that page15



we have something that says Update 26 and it says, “The16



process to find the best lawyer to help me fight for justice17



is one step closer.  Five potential lawyers is down to three,18



this is far more complicated that I anticipated.”  Does that- 19



MR. ANDERSON:  Objection, irrelevant, Your Honor.20



THE COURT:  Overruled, go ahead.  21



Q (BY MS. SLARK)  Does that refresh your memory that22



you spoke to about five different attorneys or at least five23



different attorneys?24



A When you shop for a car the typical process begins25
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with - 1



THE COURT:  I think you just need to answer the2



question.3



THE WITNESS:  No, I did not speak with five.  I had4



looked at five various representatives but I did not speak to5



them.  I had eliminated down to three based off of their6



experience, their credentials and their personal beliefs in7



my case.  8



Q (BY MS. SLARK)  Oh, so your testimony is you didn’t9



actually meet with five attorneys and discuss your case with10



them?11



A That is correct.12



Q And how many attorneys did you meet with?13



MR. ANDERSON:  Your Honor, I just have continuing14



objection to relevance.  It has nothing to do with what’s15



before the Court today.  16



THE COURT:  I think it - 17



MS. SLARK:  May I - 18



THE COURT:  - does.  Overruled.  Go ahead.  19



THE WITNESS:  Could you repeat that question?20



Q (BY MS. SLARK)  The - I’ll try to remember exactly- 21



THE COURT:  We don’t have a court reporter.  22



MS. SLARK:  Can’t read that back.  23



Q (BY MS. SLARK)  The question was so you didn’t24



actually meet with and discuss your case with five different25
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lawyers?1



A No, I did not.2



Q How many lawyers did you meet with?3



A I spoke with personally with two different lawyers.4



Q Did either of those lawyers offer to represent you5



on a contingent basis?6



MR. ANDERSON:  Objection, Your Honor,7



attorney/client privilege and again, relevance.8



THE COURT:  I don’t think that’s attorney/client9



privilege.  She’s just asking the question as to whether it’s10



contingent fee or paying an hourly rate.  Overruled.  11



THE WITNESS:  Could you repeat the question?12



Q (BY MS. SLARK)  Did either of those attorneys offer13



to represent you on a contingency basis?14



A Each lawyer had a hourly fee with contingency15



stipulated in.16



Q And just again, your original lawyer was17



representing you on a purely contingency basis, correct?18



A He did.19



Q And we’ve heard some testimony today about when you20



first set up your, when you first set up the Go Fund Me21



account, some amounts went straight into your personal22



checking account and you transferred some of those amounts23



out and into a First America account, but you forgot one of24



them, right?25
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A Yes, there was one that I did not notice.1



Q And you transferred that recently in July, right?2



A Yes, I did.3



Q And that was after you’d received the discovery4



from us and went back and were accounting for your funds?5



A Yes, that’s correct.6



Q I’m going to ask you, do you have the plaintiff’s7



exhibits up there with you, a binder of those?  Did you8



provide those?9



A I do not, not with me.10



Q Oh, you have no witness copy?  11



MR. ANDERSON:  You can take mine.12



MS. SLARK:  And this is your attorney’s exhibits.13



THE WITNESS:  Okay.  14



Q (BY MS. SLARK)  I’m going to ask you to turn to15



Exhibit No. 9.  16



You should have a large black copy of the binder up17



there, Your Honor.  This is plaintiff’s exhibits.  18



And just me know when you’re there.19



A I’m there.20



Q And this is a - 21



THE COURT:  That’s in these books?  22



MS. SLARK:  (Inaudible).  23



Q (BY MS. SLARK) And this is your First America24



Credit Union account that you’ve added some annotations to,25
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right?1



A Yes. 2



Q And to describe what you’ve spent, made the3



expenditures on, right?4



A Yes, to clarify each transaction for opposing5



counsel.6



Q And you prepared that for us in response to our7



discovery request, right?8



A Yes.9



MR. ANDERSON:  Your Honor, that hasn’t been offered10



or admitted yet.  We’d stipulate to it but just for the11



record.  12



THE COURT:  P-9?  That’s what you’re referring to,13



isn’t it?14



MR. ANDERSON:  Right.  15



THE COURT:  It’s not in.  Do you want to16



(inaudible).17



Q (BY MS. SLARK)  Did you prepare that in response to18



discovery requests?19



A Yes. 20



Q Is it a true and accurate copy of the one that you21



prepared and provided to opposing counsel?22



A Yes, I believe so.  23



MS. SLARK:  Offer that.24



THE COURT: P-9 is received.25
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(Plaintiff’s Exhibit 9 is received)1



Q (BY MS. SLARK)  I’d like you to turn to Page 4 of2



that.  And at the top of the page, we see a withdrawal of3



$746.48 and a - excuse me, a transfer to your Zion’s checking4



account, $746.48 and a transfer to your Zion’s checking5



account, $7,269.50.  You see those at the top there?6



A I do, (inaudible) listed, yes.7



Q And rather than just jumping backwards and forwards8



between binders I’m got a copy of our Exhibit 1 with the9



highlights so we can just follow along.  And it’s probably10



easier to flip from the last page forward to get to where I’m11



talking.  If you’d flip nine pages in from the back you’ll12



see the highlight of  (inaudible - voice dropped off).  13



MR. ANDERSON:  Your Honor, this one that we had14



included in courtesy copies but we didn’t offer it, so...15



THE COURT:  This is their exhibit, isn’t it?16



MS. SLARK:  They’ve stipulated to it. 17



MR. ANDERSON:  Yeah, I’m fine with that.  I just18



thought it ought to be introduced.  19



THE COURT:  This is your exhibit, right?  20



MS. SLARK:  It is.  I didn’t realize we had to go21



through the process of introducing the exhibits that were22



stipulated to prior to the hearing but I can go through that23



if you would like. 24



THE COURT:  Well, let’s identify them in some25
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fashion.1



MS. SLARK:  Okay.  Exhibit No. C, is the checking2



account of Mr. Kendall, his Zion’s checking account.3



THE COURT:  And what are we - what exhibit4



(inaudible).  5



MS. SLARK:  It’s Defendant’s Exhibit C.  6



THE COURT:  C?  7



MS. SLARK:  Uh-huh (affirmative). 8



THE COURT:  As in cat?9



MS. SLARK:  Yes.  And it was stipulated to between10



counsel prior to the hearing.11



THE COURT: Will be stipulated (inaudible).  Okay. 12



So you’re going to go ahead and do your deal.13



MS. SLARK:  Okay.  14



Q (BY MS. SLARK)  Do you see (inaudible)?15



A Yes, I see it.16



Q We’re talking first about this transfer you can see17



in Plaintiff’s Exhibit No. 9, you see a transfer of $7,269.5018



coming out of your First America Credit account and you see19



it coming into your Zion’s account.  And then just above that20



we see a check for $6,488.85 that goes to your legal fees. 21



Are you with me on that?22



A Yes, I am.23



Q Okay.  But then if I’m looking at No. 9 here,24



you’ve annotated this, correct, you’ve described, thus you25
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annotated this?1



A Yes, I did.2



Q It says “Legal fees and Justice for Geist stickers3



and then petty cash of $3.  But as I look at this Zion’s4



account, I mean, I see there’s legal fees going out but I5



don’t see any of these other descriptions.6



A For the Justice for Geist stickers?7



Q Uh-huh (affirmative). 8



A Those were paid previous to that.  They are in the9



account, however they are further forward.  I also have the10



receipts for those and the annotated transaction history for11



the American First balances out to nearly zero on those12



accounts through everything that we have provided.13



Q In what form were the stickers paid for in?14



A The stickers were originally paid for in cash and15



then I was reimbursed.  At the time that I was purchasing the16



stickers, ummm, it was in a location in Orem.  I did not have17



access to America First to make a cashier’s check, nor do18



they have checking or any type of a credit card available19



through that type of a credit account.20



Q Okay.  And I’m seeing an amount above this of $74621



and then just one page further forward, actually I think it’s22



two, two pages further forward, we see a highlight again of23



the $746 coming out of First America and then coming into the24



Zion’s account.  And again, you have a description here of25
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organizational meetings, rallies, Go Daddy for website fees,1



tee shirt design, petty cash, $41.  And again, I see the2



money coming in but I don’t see anything coming out of the3



Zion’s account for those things.4



A I’m sorry, what was your question?5



Q The question is, I see the money, the $746.486



coming into this Zion’s account and I see your description up7



here that says that they’re for organizational meetings,8



rallies, Go Daddy for website fees, tee shirt design and9



petty cash.  But as I look at your checking account I don’t10



see any money going out for any of those things.11



A They weren’t stipulated for those specific things. 12



The receipts for those expenses correlate to the transaction13



fees in the Zion’s account.  We tried to provide as much14



information as possible; however, a detailed, penny-by-penny15



account was just not available in the time that we had.16



Q So if you would just turn to Plaintiff’s Exhibit17



No. 12. It’s over in the black binder.18



A Okay.  Got to keep them all straight.  19



Q Yeah, we’ll just refer to them by color.  And20



again, this is your introduction on your Go Fund Me website,21



right?22



A Yes, it is.23



Q And at the bottom of this you’ve written, all24



donations will be used to fight Salt Lake City Police25
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Department in a court of law, correct, right?1



A Yes, that’s correct.  There were multiple edits to2



that definition and this is the most recent.3



Q Okay.  I’m going to have you flip back now to this4



Exhibit No. 9 which is your annotations.  I’d like you to go5



to the January 8, 2015 entry.  Let me know when you’re there.6



A Yes, I’m there.  7



Q Okay, I see the annotation on that.  It says8



psychological services and gas to get to appointment, cash9



withdrawal, $500; is that correct? 10



A Yes, it is.11



Q And that’s - I’m going to refer back so I don’t12



misquote you, but that’s not being used to fight Salt Lake13



City and the Police Department in a court of law, is it?14



A No, it’s not.  There were multiple edits and like I15



said, that was the most recent.  Previous edits included16



expenses associated with fund raising, social awareness as17



well as the lawsuit.18



Q And I’ve looked for the receipts that are in your19



Exhibit No. 11 - 20



A Yes. 21



Q - I see an email from your psychiatrist for this22



amount.  I think it’s about halfway through.  It’s the only23



receipt you have for that $450, right?24



A Yes, and he’s a psychologist not a psychiatrist.25
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Q Oh, I’m sorry.  But you don’t have any receipts for1



this gas that you spend to get to these appointments?2



A No, most of these appointments were typically3



between or before work, so the individual receipts were not4



available.5



Q Okay.  As I look through these receipts I see one,6



two, three, five pages in on Exhibit No. 11? 7



A Yes. 8



Q I see a receipt for Oasis Café for 105 bucks for9



lunch.10



A Yes, that’s correct.11



Q Is that fighting Salt Lake City Police Department12



in a court of law?13



A It was a meeting with my lawyers and other14



volunteers to help with the loose organization, Justice for15



Geist that was organized to help fund raise and raise16



awareness.  That goes back to those previous edits from the17



description on Go Fund Me.18



Q Okay. And last question on this Exhibit No. 9, on19



the entry for 11/12 and the entry for 11/19 and the entry for20



12/23 and the entries for January 6th, let me know if I’m21



going to fast on that.22



A That’s a lost of lists.23



Q Let’s go through it more slowly. So go to November24



12th, I see an entry there for petty cash of $3.01.25
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A Yes. 1



Q And then on November 19 I see an entry there, petty2



cash of $41.00, correct?3



A Yes. 4



Q And then I see another one on 12/23, an entry5



there, petty cash of $15.93.6



A Yes. 7



Q And then on January 6 I see an entry there, petty8



cash of $27.93.9



A Yes. 10



Q And are those because you couldn’t get your numbers11



to add up?12



A Mostly because I neglected some receipts for13



shipping, for tee shirts and stickers that were purchased14



through the Pay Pal account and those were small enough15



amounts that I took primarily cash out of my personal account16



to pay for those, tried to maintain the receipts as best I17



can and then incorporate those later.18



Q Okay, so these petty cash are basically mailing?19



A Not all of them, but there are some of those20



charges that were associated with mailing fees.  21



Q So if you’ll just turn to your Exhibit No. 11.22



A Yes. 23



Q And it’s probably easier just to go to the back of24



the exhibit and then just work forward to the first, last six25
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pages.  1



Actually go to seven pages ‘cause there it says2



petty cash receipts and let me know when you’re there, Your3



Honor.  4



A Yes. 5



Q Are we all at the same page?  6



THE COURT:  Seven in?  7



MS. SLARK:  Seven in from the back.  It should be a8



page that says petty cash receipts.  9



Q (BY MS. SLARK)  Okay, and then behind that is this10



the mailing receipts that you were just describing that11



account for these petty cash amounts?12



A No, these are specifically labeled inside that item13



as mailing receipts.  These were the ones that I was able to14



retain and keep track of.15



Q So these aren’t - these receipts are not the petty16



cash that you’re referring to in each of these entries?17



A I need to check one moment and make sure that I’m18



clear on that.  Yes, those are associated with the mailing19



and the petty cash totals.20



Q Okay, let’s just do one of these just for example. 21



So you’ve got an entry up here, the November 19, 2014 entry,22



says petty cash of $41.00.  Can you see that?23



A Uh-huh (affirmative). 24



MS. SLARK:  And Your Honor, are you with me on25
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that?1



THE COURT:  No. 2



MS. SLARK:  Okay.  Let’s go back to Exhibit No. 9.3



THE COURT:  Your exhibit?4



MS. SLARK:  No, it’s Plaintiff’s Exhibit No. 9.5



THE COURT:  I see his nine?6



MS. SLARK:  Uh-huh (affirmative). 7



MR. ANDERSON:  May I approach, Your Honor?  He’s8



got my only copy now.  9



THE COURT:  Sure.  10



MR. ANDERSON:  I think we can get the original11



exhibits, if you want a new set. 12



MS. SLARK:  Do you now have them all in your binder13



right there.14



THE COURT:  Okay, I’ve got Exhibit 9 here.  15



Q (BY MS. SLARK)  So I’m just looking at the top of16



the entry for November 19, 2014, the top of that page 4 or 517



I think.  At the top of that page we’ve got an entry that18



says November 19, 2014, it’s been annotated by you, right,19



Mr. Kendall?20



A Yes. 21



Q And the last entry says petty cash of $41, right?22



A Yes. 23



Q And you’ve just told us that’s the mailing receipts24



at the back of this Exhibit 11, right?25
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A The ones that I was able to save and retain, yes.1



Q Okay.  Can you just turn to that and show me any2



receipt that was incurred before November 19th?  3



A Nineteenth? There’s not one that’s dated before4



11/19.5



Q Okay.  So we (inaudible) a lot, well I’m sorry. 6



One more question on... Now I’ve got too many binders.  One7



more question on the Defendant’s Exhibit B, so back to the8



white binder.  It’s Exhibit B.  I’m going to ask you to go to9



the second page of Exhibit B, and you just testified with10



your counsel that you never made representations that this11



money was going to be for a bond in this case, do you12



remember making that testimony?13



A I did, yes.14



Q But here in Update 34 you say, “To bring a lawsuit15



against an officer I have to pay for a bond to cover any16



expenses he may incur.  How is anyone suppose to afford that? 17



This is getting extremely expensive and I haven’t made it to18



court yet.  If you have the means, please donate to help me19



fight, to help me to continue my fight against the wrong Salt20



Lake City Police Department has committed.”  So that update,21



you’re making representations, in that update you acknowledge22



that there’s a bond requirement and request funds, correct?23



A No, I request donations to help with the fight.  I24



was merely educating the followers about the Bond Statute25



00704











82



that’s required.  There was never a tie directly saying1



donate for the Bond Statute.  It was merely an informative2



post for those that are following through the Go Fund Me3



account.4



Q And I guess that can be for the people that donate5



to decide how they interpreted and read that?6



A I’ll leave that up to them, yes.7



Q We’ve heard a lot of testimony this morning about8



various assets and accounts and funds that you have an9



amounts that you’ve incurred, etcetera, which does make10



someone’s head spin a little but I’m just going to cut to the11



chase, you have a Zion’s savings account, right?12



A Yes. 13



Q And that’s got a balance of $5,553.32 in it,14



correct?15



A Yes. 16



Q And you have a 2013 truck, correct?17



A Yes. 18



Q And that cost around $26,000 and you still owe19



about $20,000 on it?20



A Yes.21



Q So you have about $6000 in equity in that, right?22



A Yes.23



Q And you testified that your expenditures are24



approximately $1800 a month, approximately.  We can look at25
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the actual figure.1



A Approximately, not including random expenses that2



are not monthly occurring or any personal items that I would3



like to purchase such as clothing or shoes, anything that I4



would require for daily living.5



Q And so there was about a $400 difference between6



income and that $1800?7



A Yes. 8



Q And it’s been stipulated to in this case that9



you’ve received $23,000 from the Go Fund Me website?  That’s10



not the exact figure, it’s 23 and some change.11



A Roughly, yes.12



Q In the stipulated facts.  So you understand that13



this bond requirement doesn’t apply to your federal14



constitutional claims, right?15



A Yes, I do.16



Q And you understand that this just applies to your17



state law claims, right?18



A Yes. 19



Q And you understand that this bond will only be20



called on to pay attorney’s fees if you lose those state law21



claims, right?22



A Yes, but this bond is required previous to the23



filing of the state claims.24



Q Right, but you understand - but the question is you25
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understand that your bond will not be called on, you will not1



be responsible for attorney’s fees unless you lose those2



claims, right?3



A Yes, that’s correct.4



MR. ANDERSON:  Those are two different questions,5



Your Honor.  6



THE COURT:  I’m sorry?7



MR. ANDERSON:  Those are two different questions,8



whether it would be called upon or whether he’s going to be9



responsible for the bond.  I’ll let it go.  10



THE COURT:  Okay.  11



Q (BY MS. SLARK)  And you understand that if you12



prevail on your state law claims you’ll recover your13



attorney’s fees, right?14



A Yes. 15



Q And you understand that your attorney included in16



your Notice of Claim a specific request for your attorney’s17



fees under this statute, you understand that, right?18



A Yes.19



Q So if you bring these claims, these state law20



claims and you win these state law claims and you get all21



your attorney’s fees and you recover your attorney’s fees22



from the city, are you going to return that money to the23



people that donated it?24



A I have no idea if I would or not.25
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Q How would you go about doing that?1



A In most cases I don’t even have the contact2



information other than a name so it would almost be3



impossible for me to return that money.  That also relies on4



a lot of ifs.5



MS. SLARK: But that was, I think the question has6



been answered.7



REDIRECT EXAMINATION 8



BY MR. ANDERSON:9



Q So you’ve used - first of all, I think it seems the10



implication was that you’ve been using some of this money for11



your own personal expenses.  Have you done that?12



A No, not at all.13



Q And did you go see somebody for counseling so that14



they’d be able to help you out in the lawsuit once you’re15



able to get it filed?16



A I did.  I was diagnosed with PTSD and severe17



anxiety.  I had multiple visits to help work through that. 18



I’m now to the point where I’m confident I can manage on my19



own with the guidance that was provided, yes.20



Q And opposing counsel asked you about what you’re21



going to do with the money afterwards.  First of all,22



attorney’s fees go for attorney’s fees.23



A Right.24



Q If there’s any other recovery, have you made plans25
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for what you’re doing to do with at least part of those1



proceeds in terms of raising awareness and continuing this2



battle to change policies and practices to protect domestic3



animals against unnecessary police violence?4



A Yes. I’ve been in contact with multiple law5



enforcement animal encounter training organizations.  There’s6



one specifically called Cleat that they provide animal7



encounter training for law enforcement officers.  I’ve been8



in contact with Jim Orso - I can never pronounce his name9



correctly - who also provides animal encounter training based10



out of Florida and the money would be primarily used to11



educate law enforcement officers based off of the information12



from the DOJ, percentages upwards of 90 of all animal13



encounters could be prevented or de-escalated.  However,14



that’s not reflected through law enforcement.  So there’s a15



significant lack in training that I feel has to be addressed16



and money would be used to go towards those efforts.17



Q And is it your plan and intention that you’re going18



to continue this battle, this cause?19



A Yes, absolutely.  I feel that as long as there’s20



family pets being killed by law enforcement officers, there’s21



an issue that needs to be addressed as with law enforcement22



taking the life of any individual.23



MR. ANDERSON: Thanks very much.24



Nothing further, Your Honor.  25
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THE COURT:  Anything else?  1



MS. SLARK:  No.  Just a matter of housekeeping I2



thought maybe we should run through the defendant’s exhibits3



and just make sure that they’re in.  I mean, they’ve been4



stipulated to but just...5



THE COURT:  Okay.  Finished with him?6



MS. SLARK:  Yes.  7



MR. ANDERSON:  Yes, I’m finished.8



THE COURT:  You can step down.  Thank you.  9



MR. ANDERSON:  Call Michael Brown.  10



MS. SLARK:  Can we just run through the exhibits11



right now so that we can make sure they’re all in the record? 12



THE COURT:  If you want to.  13



MS. SLARK:  I mean Defendant’s Exhibit A, are the14



bills that are stipulated to and in.15



MR. ANDERSON:  Yes.  16



MS. SLARK:  A-1, not yet.  B -17



MR. ANDERSON:  B, yes.  18



MS. SLARK:  - was admitted.  C?19



MR. ANDERSON:  Yes.20



MS. SLARK:  D?21



MR. ANDERSON:  Yes.  22



MS. SLARK:  E?  There isn’t an E.  Yes, there is.  23



MR. ANDERSON:  Yes.  24



THE COURT: Are you offering all of those then?  25
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MS. SLARK:  I am.1



THE COURT:  Defendant’s Exhibit A, B, C, D, and E2



are received.3



(Defendant’s Exhibits A, B, C, D, E are received)4



MR. ANDERSON:  Call Michael Brown.5



MICHAEL BROWN6



having been first duly sworn, testified7



upon his oath as follows:   8



MS. SLARK:  Your Honor, just very briefly, we’ve9



stipulated to the requirements of the Bond Statute all in the10



stipulated facts.  I mean, not the Bond Statute, of obtaining11



a bond.  They’re in the stipulated facts.  So for brevity, I12



just want to point that out if Mr. Anderson has got other13



areas he’d like to go to with this witness, obviously he’s14



entitled to do that but just to move things along, I’d like15



to point out that what’s required to obtain a bond from a16



bonding company in this case is just not in dispute. 17



MR. ANDERSON:  We’re trying to be as brief as18



possible, Your Honor.19



THE COURT:  Thank you.  20



MR. ANDERSON:  I know Mr. Brown has - 21



THE COURT:  You’re running out of daylight.22



MR. ANDERSON:  - been here much longer than what he23



was promised.  Sorry, about that.24



///25
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DIRECT EXAMINATION 1



BY MR. ANDERSON:2



Q Would you state your name please?3



A Michael Brown.4



Q And where do you reside Mr. Brown?5



A Bountiful.6



Q What’s your occupation?7



A Insurance agent.8



Q And what do you do as an insurance agent?9



A Sell insurance.10



Q And does that include court bonds, the kind that11



we’ve been talking about here today?12



A Yes.13



Q And have you actually sold bonds?14



A Yes. 15



Q And do you receive a commission for doing that?16



A Yes. 17



Q You’re licensed in how many states?18



A About 40.19



Q And have you issued bonds in other states?20



A Yes. 21



Q Do you know of the requirement for cost22



undertaking, undertakings where bond is required to be filed23



in certain cases in Utah?24



A Yes. 25
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Q And you’ve specifically focused on the bond at1



issue in this case?2



A Yes. 3



Q For someone - you’ve spoken with Sean Kendall?4



A I have not.5



Q Has he applied with you for a bond?6



A Through your office.  Well, let me clarify that.  I7



was provided with information to obtain an indication based8



on the requirements that we were provided.9



Q Okay.  And in response to that did you approach10



several insurance providers to see if you could get a bond?11



A Based on the companies that we represent in our12



office, and my experience with this, you know, I only was13



able to find one that would even talk to me about it because14



court bonds of this nature are a little more difficult.15



Q Okay.  Exhibit 25.  I’m showing you Exhibit 25,16



statement of income, monthly expenses, debt and assets for17



Sean Kendall.  When you were initially approached you were18



provided some financial information relating to Mr. Kendall?19



A Yes. 20



Q And although there are some minor changes, you see21



there his current financial situation?22



A Yes. 23



Q And did you check with Platt River Insurance24



Company regarding the availability of a bond?25
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A Through a brokerage company that has a contract1



with Platt River, yes.2



Q And what were the terms of that bond going to be if3



Sean would have qualified?4



A The indication was three percent of the bond5



requirement would be the premium and 100 percent collateral.6



MS. SLARK:  Your Honor, I’m concerned about time. 7



We’ve got 35 minutes, several witnesses to get through and8



obviously we’ve got Mr. Kittrell.  I mean stuff like this is9



all in the stipulated facts.  We stipulated to the10



percentage, we stipulated to the collateral.  The reality is11



okay, there’s a bonding requirement or they can pay cash12



straight into court.  I’m wondering if we can just not skip13



through this and get to the witnesses that matter.  14



MR. ANDERSON:  Actually we’re about through by now,15



Your Honor.16



THE COURT:  Okay.  Let’s get through this.  17



Q (BY MR. ANDERSON)  You say collateral.  Besides18



paying the premium, you have to put up collateral?19



A Correct. 20



Q And in what form?21



A Cash or cash equivalent, CD, bank line of credit or22



a bank guarantee letter in the name of the insurance company.23



Q And would that be in the full amount of the bond?24



A Yes.25
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Q So if it’s a $50,000 bond, $50,000 cash or cash1



equivalent collateral?2



A Correct. 3



Q And based on what you see on Exhibit 25, would you4



be able to obtain a bond for Sean Kendall even in the amount5



of $12,000?6



A Not based on this, no.7



MR. ANDERSON: Thank you.  8



I have nothing further, Your Honor.9



THE COURT:  Hold it.  10



THE WITNESS:  Sorry.  I saw the door.  11



MS. SLARK:  Just one question. 12



CROSS EXAMINATION 13



BY MS. SLARK:14



Q Just one question.15



A Yes, no problem.16



Q If Mr. Kendall had $23,000 in cash that would be17



sufficient collateral for a $12,000 bond, right?18



A Correct. 19



MS. SLARK: That’s it.  20



THE COURT:  Okay, now you can run for the door.  21



MR. ANDERSON:  Call Charles Cayias.22



MS. SLARK:  Your Honor, this is another bond guy.  23



THE COURT:  Is he going to tell me the same thing?24



MR. ANDERSON:  It’s not exactly the same.  25
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THE COURT:  Pretty close?1



MR. ANDERSON:  It’s pretty close.2



THE COURT:  I mean, I understand bonds aren’t easy3



to get.  Do we need to hear from him?4



MR. ANDERSON:  Well, I think you should hear the5



efforts that were made, extraordinary efforts to find a bond6



and the fact that Mr. Kendall would not qualify for the bond7



given his financial condition.  If the City wants to8



stipulate to that - 9



THE COURT:  Okay, have him come in and tell me10



that.11



MR. ANDERSON:  Okay.  Mr. Cayias.12



THE COURT:  Do you want to swear him for me please?13



CHARLES JAMES CAYIAS14



having been first duly sworn, testified15



upon his oath as follows:   16



THE COURT:  You thought you were going (inaudible).17



DIRECT EXAMINATION 18



BY MR. ANDERSON:19



Q Would you state your name for the record please?20



A Charle James Cayias and -21



THE COURT:  Do you want to spell your last name for22



the record?23



THE WITNESS:  It’s C-A-Y-I-A-S.24



Q (BY MR. ANDERSON)  You’re president of Charles25
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James Cayias Insurance?1



A Yes. 2



Q Here in Salt Lake City?3



A Correct. 4



Q Been working how many years in the insurance5



industry?6



A Since 1977.  I’m third generation insurance agent.7



Q And if you have somebody come to you for a court8



bond, you know what you need to do to get one?9



 A Yes, I do.10



Q And were you approached by Sean Kendall about11



getting a bond?12



A Through your office, yes.13



Q And what did you do to see if a bond was available?14



A I contacted several bonding companies, told them15



what was going on, they sent me some paperwork and the16



requirements and then they proceeded either denying bonding17



or providing him with some options.18



Q And you see Exhibit 5 in front of you, setting19



forth financial - 20



A Yes. 21



Q - information relating to Sean Kendall?  Is - you22



heard the earlier witness testimony about the necessity for23



collateral?24



A Yes. 25
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Q Do all bonding companies, to your knowledge,1



require collateral in the full amount of the bond?2



A Most likely on court bonds, just depends on the3



type of the bond.  This particular bond they require the 1004



percent collateral.5



Q And what would that collateral consist of?6



A Cash, assets, letter of credit, ummm, any type of - 7



Q Okay.  To cut to the chase, something that would be8



liquid that they’re not going to have to go out and search9



somebody down and execute on assets. 10



A They want their money.11



Q And they’re only charging what, $10 for every $100012



up to $250,000?13



A That is correct.14



Q And is there any brokerage fee or commission15



involved?16



A Commissions are anywhere from one to four percent17



off of that and the carrier pays that.18



Q All right.  And is there anyway Sean Kendall would19



qualify for a court bond based on the financial information20



you see in Exhibit 25?21



A Not without collateral, no.  He would not qualify.22



Q And that is cash collateral or cash - 23



A Yes. 24



Q - equivalent?25
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A Correct. 1



MR. ANDERSON: Thank you. Nothing further.  2



CROSS EXAMINATION 3



BY MS. SLARK:4



Q Same question.5



A Okay.6



Q If Mr. Kendall had $23,000 in cash would that be7



sufficient - that would be sufficient for a $12,000 bond,8



right?9



A With the bonding company I quoted, yes.10



MS. SLARK: Thank you.  11



THE COURT:  Okay, you may step down.  12



MR. ANDERSON:  Excuse me, Your Honor, just one13



followup.14



THE COURT:  Oh, sorry.  15



REDIRECT EXAMINATION 16



BY MR. ANDERSON:17



Q And that’s money that would have to be set aside18



that Mr. Kendall wouldn’t be able to spend, he wouldn’t be19



able to resort to it.  He would have to put that up and it20



would be held until the bond was released?21



A That is correct.22



THE COURT:  So how much would he have to put up on23



a $12,000 bond?  Just 12 grand, right?24



THE WITNESS:  Just the 12 grand, yes.  Simple math.25
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THE COURT:  Okay.  1



Q (BY MR. ANDERSON)  But, but he doesn’t get to use2



it?  It’s not that he’s giving some security interest, it has3



to be there in the letter of credit or attached, right?4



A It’s up to the bonding company.  The answer is yes5



they could tie it up for one to three years.6



MR. ANDERSON:  Okay, thank you.  Nothing further.  7



Your Honor, I call Randall Edwards.  8



RANDALL KEVIN EDWARDS9



having been first duly sworn, testified10



upon his oath as follows:   11



THE WITNESS:  I do.12



DIRECT EXAMINATION 13



BY MR. ANDERSON:14



Q State your name for the record, please.15



A Randall Kevin Edwards.16



Q And what’s your occupation?17



A I’m a lawyer, have been since 1982.18



Q And what’s the nature of your practice?19



A Well, I do a lot of things at this point, whatever20



pays the bills but I do a lot of litigation.  Ummm, I have21



done some civil right cases.  I’ve probably handled over 10022



civil rights cases both defending and bringing them on behalf23



of plaintiffs.24



Q And when you say defending, where have you worked25
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that you’ve defended those cases?1



A Well, I worked at the Reno City Attorney’s Office2



twice, first as a Senior Deputy and also as the Chief Deputy. 3



I worked at the Salt Lake City Attorney’s Offices and the4



Assistant City Attorney for I think seven years during the5



1990s.  I’ve also worked as outside counsel for various,6



various governmental entities.  7



Q And when you were with the Salt Lake City8



Attorney’s Office did you keep track of your hours and have9



an hourly fee attributed to specific cases?10



A Never.11



Q Do you know if that’s ever been done?12



A Well, to my knowledge it has not.  I’ve also13



checked the budget to see if that’s an item even today and it14



is not.15



Q And so you’ve worked on the plaintiff and defense16



side in civil rights cases including police abuse cases?17



A Mostly police abuse cases.18



Q How did you and I first meet?19



A You had several cases against the city that I20



defended.  Some of them I won, some of them I did not.21



Q I don’t remember you winning any but...(laughter).  22



A You wouldn’t.  23



Q How many cases would you say, police abuse cases24



you’ve been involved in?25
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A Well, that I’ve taken to trial, ummm, I don’t know,1



maybe 20 that I’ve handled.  Overall, over a hundred.2



Q And have you read through the Amended Notice of3



Claim in this case?4



A I have.5



Q Exhibit 2.  And you’re familiar with the basic6



claims that Mr. Kendall seeks to pursue?7



A I am.8



Q And if called upon to, given your vast experience9



in this area, would you have any basis whatsoever before a10



complaint is filed or even soon thereafter in determining11



what the likely fees and costs are going to be for any of the12



parties?13



A Oh heavens no.  But can I give a little context to14



that?15



Q Please.16



A As we look at the statute which I have looked at,17



the statute actually makes no sense and so in order for us to18



look at someone to say here’s how they could be compliant19



with the statute and pay and in determining how much you20



would have to come up with, there’s no way that that could be21



done.22



MS. SLARK:  Your Honor, isn’t this a question for23



you to decide as the Court?  Isn’t this just legal opinion? 24



Objection.25
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THE COURT:  I’m going to sustain it.  1



MR. ANDERSON:  Okay.  2



THE COURT:  His comments are stricken.  3



Q (BY MR. ANDERSON)  Mr. Edwards?4



A Yes. 5



Q Do you assess cases based on what you might be able6



to obtain in the case or what - 7



A Yes, it’s the only way I’m able to make a living.8



Q And what kind of time is going to be involved in9



the case?10



A Of course, of course.11



Q And are you ever able to tell in advance with any12



precision whatsoever what kind of time or fees are going to13



be involved?14



A No.15



Q And have you handled cases where there were both16



state law claims and federal law claims asserted?17



A Almost every case that I bring on behalf of a18



plaintiff against a governmental entity has both because the19



protections under state law, especially Utah state law,20



especially having to do with privacy, are broader than those21



in - 22



MS. SLARK:  Your Honor - 23



THE WITNESS:  - are brought up in those in a24



federal case.  25
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MS. SLARK:  - again we’re getting into - 1



THE COURT:  Sustained.  2



MR. ANDERSON:  What’s the objection?3



MS. SLARK:  He’s testifying - 4



THE COURT:  He’s giving an opinion.5



MR. ANDERSON:  That’s what I called him for, Your6



Honor.7



THE COURT:  Well, he’s not going to give an opinion8



on whether the law is appropriate or inappropriate or - if9



you want to ask him about attorney’s fees - and I thought10



that was that purpose for this, he’s already told me that he11



can’t predict -12



MR. ANDERSON:  Okay.  13



THE COURT:  - what they might be and in any given14



case.15



Q (BY MR. ANDERSON)  Are you - if you have a case16



that involves federal and state law claims, would there be17



any basis for sorting out with any accuracy what time and18



expenditures are attributable to the state law claims versus19



the federal law claims?20



A Not if you’re bringing them together, no.21



Q And why is that?22



A Well, because federal cases, federal law is going23



to be different than state law.  Claims brought under, for24



example 42 U.S. Code 1983 will have different elements than25
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will, say, for example a state law claim for assault or1



battery or negligent hiring or negligent detention.2



Q But if you’re doing discovery, say taking3



depositions regarding the case?4



A Oh no, there’s going to be massive overlap with5



regard to what it is - the elements - well, with regard to6



the evidence that you are procuring, there will be a lot of7



overlap because while the elements of each claim are going to8



be different, the evidence is not going to be different with9



regard to making that evidence work within those elements.10



Q Would it be possible for you to distinguish between11



the time and fees attributable to federal law claims versus12



state law claims if they were brought together?13



MS. SLARK:  Asked and - 14



THE WITNESS:  No. 15



MS. SLARK:  - answered. 16



THE COURT:  You can answer that. 17



THE WITNESS:  No.18



Q (BY MR. ANDERSON)  You represent private plaintiff19



clients now?20



A I do.21



Q In these kinds of cases?22



A I do.23



Q And have you ever had occasion to discuss with24



clients, without identifying them, what liability they might25
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face for attorney’s fees and for a bond requirement if they1



pursue their state law claims?2



A Oh, yeah.3



Q And what has been the impact of that disclosure to4



the clients?5



A Well, in discussing it with my clients I also have6



to look at it and say what is the possibility that my time7



involved in a case is actually going to be compensated.  So8



when I’m looking at a case it isn’t simply a matter of are9



you going to be able to recover, it’s going to be a matter of10



is it going to be worth my time to pursue?  And when I’m11



sitting with a client and saying there’s a good chance here12



that you may end up having to pay the other side’s attorney’s13



fees if you lose, not necessarily if your case is not14



meritorious, but simply if you lose, that’s a huge15



disincentive and at that point I’ve had clients say, you16



know, I’m not willing to take that chance.17



Q And have you had - have you been involved in cases18



as the defense lawyer where you felt that there was merit to19



the plaintiff’s case, that there were recoverable claims20



(inaudible) plaintiff loss?21



A That would have been a couple of the cases you22



brought counsel, so the answer would be yes.  (Laughter).  23



Q Not that I tried.  24



A I believe they had merit, I believed I had a better25
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case.1



Q And have you ever handled a case that for the2



plaintiff that you believed had merit that you lost?3



A I don’t take a case to trial unless I think it’s4



got merit.  Yes, I have lost cases that I believed had merit. 5



Q And in those instances if there was attorney’s fees6



and bond provisions, your client would have to have put up a7



bond and then pay attorney’s fees.8



A Yes, because it has nothing to do with the merit of9



the claim.  If the idea is that we are going to somehow10



discourage frivolous claims, there are very many meritorious11



claims that you don’t win on.  Simply because you lose12



doesn’t mean it was frivolous.  It just means the other side13



won.  14



Q So have you had any experience with clients who15



were of limited financial means that have not pursued state16



law claims after you disclosed to them that they would have17



to put up a bond in an amount found by the court to cover18



future attorney’s fees and costs?19



A Yes, most of the clients that I have who have20



confrontations with the police in which they believe that21



there has been some violation of their rights, are people who22



do not have the financial resources to pursue it if they had23



to pay for the other side’s attorney’s fees or for that24



matter if they had to pay me by the hour.25
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Q And what’s been the impact on them in terms of1



their decision as to whether to seek justice in our courts?2



A They finally just shake their heads and say there3



is no justice and they just walk away.4



MR. ANDERSON:  I have nothing further.  5



Thank you, Your Honor.  6



CROSS EXAMINATION 7



BY MS. SLARK:8



Q You stopped working for Salt Lake City in 1998,9



right?10



A I believe that’s right.11



Q That’s what it said in your declaration, so...12



A I’m sure I was telling the truth then, yes.13



Q So that’s about 12 years ago?14



A Yes, it’s been a while.  It’s been longer than that15



I think.  It’s been about 17, 18 years.16



Q Okay.  And you just testified that you represented17



clients in 1983 actions and tort claims, right?18



A I do.19



Q And you represent those clients on a contingency20



fee basis?21



A I do.22



Q So you were just testifying it’s impossible to23



consider or calculate the number of hours that you’re going24



to spend on a case -25
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A Yes. 1



Q - when you take it.2



A Yes. 3



Q You also testified that the only way you could make4



a living is by taking a look at a case and seeing how much5



and time and money you’re going to have to put into the case,6



whether you’re going to prevail at the end of the day, right?7



A Yes.8



Q So you’re looking at the amount of damages at9



issue, the amount of time you’re going to be able to put -10



your going to be able to - need to put in and whether you’re11



likely to prevail at the end of the day, right?12



A Yes, ma’am.13



Q So that analysis is you looking at how much time14



you’re going to spend on a case, isn’t it?15



A Well, I wish it were that simple.  That is an16



element certainly.17



Q Okay.  You also said it was impossible - you were18



just talking with Mr. Anderson, you’re concluding that it was19



impossible to segment out the federal and the state law20



claims?21



A Yes.  Well - 22



Q But then you described for me that there’s23



different federal laws that apply to the federal claims and24



there’s different laws that apply to the state claims.  25
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A Well - 1



Q Does that make it very easy to segment them out?2



A Actually I think that might have mischaracterized3



either what I said or maybe I didn’t say what it is that I4



understood what the response to be.  The question that I5



understood was will you be able to parse out the amount of6



time that you are spending on developing evidence in a state7



law claim from developing evidence in a federal claim where8



you have those two claims that are brought in the same9



lawsuit.10



Q Have you had a chance to look at the Amended Notice11



of Claim in this case?12



A I have.13



Q And so you’re aware that Mr. Kendall anticipates14



bringing three negligence claims against the police officers15



that had searched the home, right?16



A Well, in a general sense.  I must say I haven’t17



memorized it.  18



Q Okay.19



A But yes, I understand that he’s bringing some20



negligence claims.21



Q And your practice area is, includes 1983 actions,22



right?23



A It does.24



Q Against police officers?25
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A Yes. Well, and other governmental officers.1



Q Can you explain to me why the negligence claim that2



searching for failing to find the boy or whatever the -3



however you want to characterize the claims, not barred by4



the Governmental Immunity Act of Utah?5



MR. ANDERSON:  Your Honor - 6



THE WITNESS:  You want me to give you - 7



MR. ANDERSON:  - legal conclusion.  That’s really8



for the Court.9



MS. SLARK:  That’s not a legal conclusion, Your10



Honor.  It goes into the analysis of how much hours and what11



he anticipates doing in this case and why you’ve come to the12



conclusion you had. 13



MR. ANDERSON:  Your Honor?14



MS. SLARK:  We’ve got testimony - 15



THE COURT:  Let her finish. 16



MS. SLARK: We’ve got testimony here saying it’s17



absolutely impossible to predict the hours.  Opposition is18



completely opposite.  We looked at this, the state law claims19



all appear to be, just by reading the statute, barred by the20



Government Immunity Act.  I think it’s a very valid question21



to ask this attorney who has just sat here and said that he’s22



an experienced 1983 attorney.  Surely a very minimal analysis23



of the claims when he was looking at the impossibility of24



determining this case is are these claims going to be25
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disposed of in an easy, dispositive motion?  1



MR. ANDERSON:  Your Honor, I’ll argue that.  At the2



end of all this we’re prepared to argue the Governmental3



Immunity Act.  She’s got it flat - 4



THE COURT:  We’re not arguing.  5



MR. ANDERSON:  - she’s got it wrong.6



THE COURT:  I’m going to overrule the objection and7



let him go. 8



THE WITNESS:  Well, I guess the first answer to9



that is I’m unfamiliar enough with the actual Notice of Claim10



that I could sit down right now, make an analysis of those11



claims as they’ve been set forth with a comparison sort of on12



the spot with regard to the Governmental Immunity Act.13



Q (BY MS. SLARK) That’s fine. So basically that14



didn’t go into your analysis of - considering the15



Governmental Immunity Act and whether these claims are valid16



is not part of your analysis of it being impossible to17



predict how much time will be spent on this case?18



A Oh no, that’s not true at all.  No.  What I said19



is, I have not undertaken an analysis of how many hours that20



it would take for him to pursue the claims that he has set21



forth with regard to his Amended Notice of Claim under the22



Governmental Immunity Act.  I was not asked to do that.  But23



if I were, I simply could not still come up with an amount of24



time because there are too many variables.25
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Q But you can’t tell me why it’s not precluded by the1



provision that’s highlighted there?2



A I don’t make up cases on the spot, counsel, and I’m3



sure neither do you at the City Attorney’s Office.4



Q I’m just asking, you can’t tell me why that’s not5



precluded?6



A No, the Judge is going to tell us whether it’s7



precluded or not.8



MS. SLARK:  I think that’s all.  9



THE COURT:  Okay.  Anything else?10



MR. ANDERSON:  No.  I’m good.  Thank you very much.11



THE COURT:  Thank you, sir.12



MR. ANDERSON:  Thank you, Mr. Edwards.  13



Call Robert Sykes.14



THE WITNESS:  Do you want this back?  15



THE COURT:  Is he going to tell me the same thing,16



Mr. Anderson?17



MR. ANDERSON:  We’re going to address some of the18



same issues, yes.19



THE COURT:  I think he’s filed an affidavit, did he20



not?21



MR. ANDERSON:  He did.  Didn’t cover the whole22



ground.23



THE COURT:  Can he tell me in 20 words or less?24



MR. ANDERSON:  No.  25
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MR. ?:  I can, I’ll give it a shot.1



THE COURT: You’ll be sworn in over here, Mr. Sykes.2



ROBERT SYKES3



having been first duly sworn, testified4



upon his oath as follows:   5



DIRECT EXAMINATION 6



BY MR. ANDERSON:7



Q Will you state your name for the record please?8



A Robert Sykes.9



Q What’s your occupation?10



A Attorney.11



Q And what do you do primarily as an attorney?12



A Primarily I do personal injury work but I have a13



strong practice in civil rights.14



Q Representing plaintiffs?15



A Plaintiffs only.16



Q And have you represented plaintiffs in police17



actions?18



A Yes.19



Q With regard to police actions?20



A Yes. 21



Q And have you had occasion to present to courts22



applications for attorney’s fees?23



A Yes.24



Q Under federal law?25
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A Yes. 1



Q Any under state law?2



A No.3



Q All right.  4



A Most of those are settled.5



Q And, in fact, you recently had a verdict of $25,0006



but are asking for how much in attorney’s fees in the case?7



A I had a verdict for $15,000 and I have a fee8



application for $483,000 set to be argued next month.9



Q And did you take that case only because of the10



amount of the damages?11



A No, no. I took it because I was offended that the12



Highway Patrol would pull over three African Americans on the13



side of the road and abuse them for two hours for no reason. 14



That’s why I took it.15



MS. SLARK:  We’re kind running short of time.  Can16



we move to the -17



THE COURT:  I know why we’re here.  18



MR. ANDERSON:  Are we limited in terms of the time? 19



I know we estimated four hours but I think if we could have a20



little give that would be appreciated.21



THE COURT:  We’ll be okay, don’t worry.  22



MR. ANDERSON:  Thank you.  23



Q (BY MR. ANDERSON)  So there are times that you or24



other attorneys you know will take cases where it’s not all25
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about the money?1



A Oh yeah.  That’s common.2



Q And you know about the Bond Statute - 3



A Yes. 4



Q - that we’re addressing here today?  5



A I have it right here.6



Q And you only recently learned that there was such a7



statute in state law.8



A You know, I have never had it come up really.  I9



think some of the prosecutors aren’t aware or the defense10



attorneys aren’t aware of it but I haven’t had it come up11



very often.12



Q All right.  You stated in the affidavit you - 13



THE COURT:  Wait a minute.  You’re filing cases in14



federal court, right?15



THE WITNESS:  Well, I have state claims also16



frequently.17



THE COURT:  (Inaudible) claims in federal actions.18



THE WITNESS:  And I file many of them in state19



court and they get removed.  So I have both.20



THE COURT:  Okay.  21



Q (BY MR. ANDERSON)  Well, on that point, did you22



have state law claims in this recent case involving the23



Highway Patrol?24



A You know I did but they were dismissed, they were25
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dismissed I believe.1



Q Have you had a trial on both state claims and2



federal claims?3



A I’ve never gone to trial on state claims.  They’ve4



always resolved.5



Q All right. And if you - you’ve had cases though6



where you filed both state and federal claims?7



A Yes. 8



Q Do you bill out separately, here’s your state law9



claims, here’s your federal law claims?10



A No, I don’t. I don’t.11



Q If you’re taking a deposition in those cases about12



the underlying facts, is there any way to determine what goes13



to the state and what goes to the federal claims?14



A I think would be an extreme burden and almost15



impossible to do for what I do.16



Q Yes, because some of the factual discovery goes to17



both the claims?18



A It overlaps a great deal, right.19



Q Okay.  And you stated in the affidavit you20



submitted in this case an estimate of what you think the21



attorney’s fees might be in the future and the range that you22



gave was from $100,000 to $750,000 or more.23



A Could easily be.24



Q And why such a range?25
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A It’s impossible when you sit down to begin the case1



to estimate.  You don’t know how hard they’re going to fight. 2



I had a class action, the Hotten case that went for almost 173



years, (inaudible) year, was defense counsel.  The case4



should have settled early on.  They were stubborn.  They put5



their head in the sand, they wouldn’t settle and they ended6



up paying a lot of money.  But you can’t estimate that.  Up7



front you don’t know how hard the other side is going to8



fight and that’s the problem.  And so, you know, if you were9



to ask me, you know, how much should this case cost, you10



know, already I’m sure you have tens of thousands of dollars11



of time into it and I bet they do too and so it’s hard to12



estimate this kind of thing.  You can make a general estimate13



but that’s why I gave you that range, that big range because14



you don’t know how hard they’re going to fight.  It’s one of15



the problems with it.16



Q Would it, would any kind of estimate be based on17



conjection, speculation?18



A Oh, it would be very speculative. It would very19



speculative.20



Q All right and do you know, you looked at the Bond21



Statute, (inaudible) 3104?22



A Yes. 23



Q Do you know of any procedure that’s provided for24



under that statute for ascertaining the amount of bond?25
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A There’s no procedure.1



Q Is there any standard?2



A There’s no standard and I think there’s no case3



law.  When I checked I couldn’t find a case on it.  So, you4



know, it’s just wide open.5



Q And how does one get into a court for a court’s6



determination before you even file the complaint?7



A I don’t know how that would be done except maybe8



the way you’re doing it right now.9



Q Nine months later since we filed - 10



A Yeah, nine months later.11



Q - the complaint.12



A Yeah.  And by the way, most - I have similar13



experiences to Mr. Edwards, I sit down with the clients and I14



tell them what the risks are, you know.  We get a lot of15



offers to judgment.  I tell them what the risks are with an16



offer of judgment.  Ummm, you know, and civil rights very,17



very few, I think I could count on the fingers of one hand,18



how many clients I’ve had that could afford to pay, say19



$5000, you know.  They’re mostly poor, frequently people of20



color.  They don’t have the money to fund the litigation and21



if you were to tell them, hey, you’re at risk, my friend,22



for, you know, tens of thousands of dollars, even $12,000,23



they wouldn’t do it, they’d walk away from their rights. 24



That’s the problem.25
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MR. ANDERSON: Nothing further.  Thank you very much1



Mr. Sykes.  2



THE WITNESS:  You bet. 3



CROSS EXAMINATION 4



BY MS. SLARK:5



Q Mr. Sykes, you represent clients in 1983 actions6



and tort actions, correct?7



A I do.8



Q And you represent them on a contingency fee basis?9



A Generally speaking.10



Q And you were just testifying that you don’t know11



how you go about setting a bond, right?  12



A Well, based on this statute there are no standards.13



Q Well no that wasn’t the question.  You don’t know14



how somebody goes about getting into court to get that bond15



set?16



A Well, I’ve gotten bonds before on various things. 17



I call insurance agents, you know.  I recently had occasion18



to try to get a bond for myself on something and it’s this19



business about 100 percent collateral is true, it’s what - 20



Q Okay.21



A - they want.  So - 22



Q And you practice in federal court, right?23



A Yes, oh yes.24



Q So - 25
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A I’ve tried three cases this year in federal court.1



Q And you’re familiar with Federal Rule, the local2



Rule 67-1?3



A Have to show it to me - 4



Q Deals with - 5



A - but...6



Q Deal with (inaudible) undertakings and bonds to the7



court.  8



A You’d have to show it to me.  I don’t have that one9



right in front of me.10



Q Hang on.11



A Talking about Rule 68, I’ve got that one in front12



of me.13



MR. ANDERSON:  I’ve got it handy here if you want14



it.15



MS. SLARK:  Thank you.  16



THE WITNESS:  Just standard federal.17



Q (BY MS. SLARK)  Federal level. 18



A Uh-huh (affirmative).  67-C?19



Q Yes.  20



A Yeah, I’ve filed these bonds before.21



Q Okay.  22



A Yeah.23



Q So I assume you’ve had a chance to take a look at24



the Amended Notice of Claim in this case before you - 25
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A I’ve got it right here.1



Q - (inaudible) your opinion?2



A Yeah.  I’ve got it right here.3



Q Your opinion of this could range from $100,000 to4



$750,000?5



A It could.  6



Q And I assume from your practice area that you are7



familiar with the Governmental Immunity Act of Utah?8



A Yes. 9



Q Can you explain to me why the state law (inaudible)10



negligence claims, trespass claims, can you explain to me why11



those are not barred by the Governmental Immunity Act of12



Utah?13



MR. ANDERSON:  Objection, Your Honor, they’re14



simply not and it’s not for this witness to - 15



THE COURT:  I don’t think he can - 16



MR. ANDERSON:  - argue the matter.17



THE COURT:  - answer the question right on the18



sport anyway.19



THE WITNESS:  I can.20



THE COURT:  Can you?21



THE WITNESS:  Sure.  22



THE COURT:  Okay, go ahead.  23



MS. SLARK:  Go ahead.24



THE WITNESS:  Some of them probably are barred.25
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MS. SLARK:  Probably are barred?1



THE WITNESS:  Sure.  I mean, it’s a pretty robust2



statute, you know.  But that’s not the essence of this claim,3



believe me.  This is constitutional in nature.  4



MS. SLARK:  Okay.  I don’t think I need any more.5



That’s all.6



THE WITNESS:  Okay.  7



THE COURT:  Okay.   8



REDIRECT EXAMINATION 9



BY MR. ANDERSON:10



Q Does the Governmental Immunity Act - and this gets11



to the heart of this issue - does it prevent the plaintiff12



from suing an individual officer for intentionally, wrongful13



conduct?14



A No. 15



Q Thank you.  16



A Absolutely not.17



Q One other question.18



A Yeah.19



Q Have you ever filed - you were asked about the20



federal rule - 21



A Uh-huh (affirmative). 22



Q - the federal rule says that you, that the clerk23



can accept an undertaking or bond in an amount not less than24



$300.  Does it tell you how much the bond is going to be?25
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A No.1



Q So is there any procedure, even under the2



undertaking statute -3



A There’s no procedure - 4



Q - for determination as to how much that’s going to5



be or what the standard should be for figuring out the6



amount?7



A No procedure, no standards.8



Q And have you ever filed an action on behalf of a9



plaintiff where the plaintiff had to file a bond for future10



attorney’s fees and costs under 78B-3-104?11



A Never.12



Q Would you - do you know of any clients that you13



have right now that would even be able to do that or that14



would be willing to do that or undertake the threat of15



attorney’s fees?16



A No.  Able - probably none of them willing - if they17



had the money, probably but none of them have the money to do18



it.  That is an absolute bar in essence to any constitutional19



action for most people, for most people, okay?20



MR. ANDERSON: Thank you. No further questions.  21



THE COURT:  Anything else. 22



MS. SLARK:  Just one followup.23



THE WITNESS:  Sure.  24



///25
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RE-CROSS EXAMINATION 1



BY MS. SLARK:2



Q So you were just asked about barring claims with3



regard to claims against individual officers for4



intentionally wrongful conduct, remember that?5



A Yeah.6



Q Are you referring to the provision of the7



Governmental Immunity Act that permits claims that if you can8



establish fraud amounts?9



MR. ANDERSON:  That’s not the standard, Your Honor.10



THE WITNESS:  It didn’t come to mind actually,11



so...12



MR. ANDERSON:  I object.  That absolutely13



mischaracterizes the Governmental Immunity Act.14



THE COURT:  Well, he answered the question. 15



Overruled. 16



Q (BY MS. SLARK)  What are you thinking of?17



A Right now?18



Q Yes.19



A I’m thinking this statute is an abomination.20



Q No, I - 21



A That’s what I’m thinking of.22



Q - I meant - (laughter).23



A You asked me, I’m telling you the truth.  That’s24



the truth.25
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Q With (inaudible) Governmental Immunity Act, do you1



believe (inaudible)?2



A From (inaudible) claim?3



Q A claim against an individual officer.4



A You know, every time I get a case that involves -5



and I have to sit down with that statute and look it over.  I6



haven’t looked it over this morning.  If you want to show it7



to me, I’ve lectured on this several times to the bar but I8



tell them, every time you get a case, sit down and look it9



over because there are lots of mind fields in it, okay?  So I10



don’t know exactly which one I would be looking at but it is11



a very robust statute to protect government.12



Okay, now what’s your question with this?13



Q Could you just point to me the provision that14



you’re relying on that you believe that these claims would15



not be barred under the Governmental Immunity Act?16



A That what would not be barred?17



MR. ANDERSON:  Your Honor - 18



MS. SLARK:  The state law claims.19



THE WITNESS:  State law claims?  20



MS. SLARK:  That you just responded to counsel that21



you believe would not be barred.  22



MR. ANDERSON:  This is wholly inappropriate.  We23



could talk to him about his legal opinion on all sorts of24



things in this matter.  He’s not here to testify about the25
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application of the Governmental Immunity Act.1



THE COURT:  Well, we got into it, that’s the2



unfortunate thing.  So we’re going to deal with it.3



MR. ANDERSON:  Well, Mr. Slark got into it and it4



shouldn’t have happened.5



THE COURT:  Shouldn’t have but we’re here.  6



THE WITNESS:  Well, you know, without looking at7



this, if you give me just a minute - well, what’s your8



question specifically?  Give me a specific question so I know9



what I’m looking for here.  10



Q (BY MS. SLARK)  You just testified to Mr. Anderson11



individual claims against the officers for intentional12



misconduct in this case would not be barred and I don’t see13



what provision you’re relying on.14



A Well, individual claims against the officers - if15



Officer Olsen, okay, intentionally enters somebody’s16



(inaudible), okay, without a warrant - 17



Q (inaudible) Fourth Amendment (inaudible).18



A - that is a violation of law, okay?  If he shoots19



someone’s dog, a Weimaraner, they’re friendly, if he shoots20



the dog, you know - 21



Q Okay, let’s focus here - 22



A Yeah.23



THE COURT:  Let’s not get into the merits of the24



case.25
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MS. SLARK:  (Inaudible).1



THE WITNESS:  That officer needed a warrant. 2



Q (BY MS. SLARK)  Let’s take for example the three3



claims against police officer (inaudible).4



A I’m sorry, say that again.  Your accent is a little5



hard for me to hear.6



Q I apologize.  So we have in the Amended Notice of7



Claim, there are three claims, there are claims against three8



different officers - 9



A Right.10



Q - negligently searching the home for the missing11



child.  So 201-4(b).12



A Okay, now what page are you on here?13



Q Of the statute I just provided you.14



A 201-4(b) okay.  15



Q 201, subsection 4.16



A Okay.  17



Q Subsection B.18



A Uh-huh (affirmative). 19



Q That includes negligence claims for violation of20



civil rights.  21



MR. ANDERSON: No, only as against the entity, Your22



Honor.  Could we please argue this?  23



THE COURT:  We’re not going to argue -24



MR. ANDERSON: - not through this witness?25
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THE COURT:  -  we’re just about finished.  1



MS. SLARK:  I’m just trying to get a basis for the2



contention that our belief that these claims will be disposed3



of on dispositive motion is completely ridiculous and I’m not4



getting into that.  5



THE WITNESS:  Well look, here’s the thing.  4(b),6



they have an immunity for a violation of civil rights.  That7



is illegal, you know.  It’s illegal.8



MS. SLARK:  (Inaudible).  I think we’re done.9



THE COURT:  I think we are too.  You can step down.10



THE WITNESS:  Thanks, Judge.  11



Don’t you have any rebuttal.  I like it up here.  12



THE COURT:  I actually do (inaudible) (laughter).  13



MR. ANDERSON:  Just one question. 14



THE COURT:  One question.  If you ask more than one15



(inaudible).  16



MR. ANDERSON:  That’s right.  17



FURTHER REDIRECT EXAMINATION 18



BY MR. ANDERSON:19



Q Under 63(g) 7-203-6 it says that a plaintiff may20



not bring or pursue any civil action or proceeding based upon21



the same subject matter against the employer, the state of22



the employee’s act or omission gave rise to the claim unless23



the employee acted or failed to act through fraud or willful24



misconduct.  So doesn’t that open the door then to suing the25
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individuals for willful misconduct?1



A From the facts that I know, there was very willful2



misconduct.  That officer entered that yard knowing he had no3



right to do it.  That’s willful misconduct. 4



MR. ANDERSON:  Thank you, made the point.  5



THE COURT:  That’s debatable at some future date.  6



THE WITNESS:  Thanks, Judge.  I’m not biased by the7



way.  8



THE COURT:  I know you’re not. 9



MR. ANDERSON:  Your Honor, I don’t really want to10



call Mr. Kittrell because I don’t think it’s appropriate that11



he testify.  But if you’re going to consider his affidavit, I12



do want the opportunity to cross examine him.13



MS. SLARK:  Why don’t you let me call him and then14



you can cross examine. 15



THE COURT:  We’re going to take a 10-minute break16



and you wanted four hours, you’ll get the four hours.  17



MR. ANDERSON:  I wanted it somewhere around four18



hours.  19



THE COURT:  You got four hours. 20



We’ll be in recess for about 10 minutes.21



(Whereupon a recess was taken)  22



THE COURT:  You ready to go?23



MS. SLARK:  Yep.24



THE COURT:  Have you finished?25
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MR. ANDERSON:  I am Your Honor, thank you.  Well,1



still have argument.  Thank you.  2



THE COURT:  Okay.  Is it Slark?  3



MS. SLARK:  It is.  4



THE COURT:  I think I said Slack.5



MS. SLARK:  That’s fine.  6



THE COURT:  I don’t know why I looked at it and saw7



Slack instead of Slark (inaudible).  I like to get people’s8



names right.9



MS. SLARK:  I feel like someone just misspelled it10



years ago and that’s what it was. It’s not - slightly11



uncommon.12



THE COURT:  Go ahead.  13



MS. SLARK:  We’re going to call Mr. Kittrell.  14



MARK KITTRELL15



having been first duly sworn, testified16



upon his oath as follows:   17



 DIRECT EXAMINATION 18



BY MS. SLARK:19



Q Can you just state your name for the record?20



A Mark Kittrell.21



Q And where are you currently employed?22



A Salt Lake City Corporation, City Attorney’s Office.23



Q And can you just give us a description of your24



title and your general area of responsibility?25
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A Sure, I’m listed as Senior City Attorney.  I serve1



as counsel to the police department as well as the library2



board involved in matters in litigation as well as3



transactional matters.4



Q How long have you worked for the City?5



A One year and three months.6



Q And how long have you practiced as an attorney in7



Salt Lake?8



A Approximately 12 years.9



Q Can you just give us a brief overview of your 12-10



year career?11



A Sure. From ‘03 to ‘04, I clerked at the Utah Court12



of Appeals in the chambers of Judge Davis.  From ‘04 to ‘07 I13



was a misdemeanor and felony trial attorney at Salt Lake14



Legal Defender Association.  From ‘07 to last year, ‘14, I15



was an associate and shareholder at Fabian and Clendenin,16



practicing complex litigation, white collar criminal defense17



as well as representing indigent defendants in state and18



federal court.19



Q So during this 12-year career as an attorney have20



you been called on to estimate the amount of time that you’re21



likely to spend or likely to incur in a matter?22



A Yes, it’s a matter of course.23



Q Can you just provide us some examples?24



A Certainly.  Ummm, in federal court you might have25
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the CJA contract which is the Criminal Justice Act contract. 1



Oftentimes when you’re appointed to represent indigent2



defendants you have to create case budgets from the outset of3



representations.  So the court asks you to submit a budget4



for the case which covers your attorney time, assistant time,5



as well as any fees incurred, investigators you might need6



and you estimate the number of hours required to deal with7



the legal issues involved, is one example.  Other examples in8



private cases, clients with small and large matters would9



want some level of certainty about what their fees might be10



and you certainly didn’t want to anger them by over or under11



estimating them.  So you would do your best to estimate the12



type of work to be involved. You look at the legal issues,13



the factual issues and go from there.14



Q So with that in mind have you had a chance to15



review the state law claims in this case and determine,16



provide an estimate of the amount of hours, consequently the17



fees that would be incurred in handling those claims?18



A I have.19



Q And how did you go and how do you go about doing20



that?21



A Sure.  We looked at the Amended Notice of Claim22



which we take to be the type of claims that Mr. Kendall may23



file against the city and - 24



Q And actually for ease in this have you still got25



00753











131



the black binder up there?1



A Do not.  I’ve got a copy of an Amended Notice of2



Claim on the counsel table there.  3



Q Actually (inaudible).  4



A Thank you.  5



Q Just referring to Plaintiff’s Exhibit No. 2 which6



is the Amended Notice of Claim in this case.  Can you just7



provide us a general description of the state law claims that8



are at issue in this case?9



A Sure.  We’re looking at state law claims to be10



filed against five law enforcement officers at Salt Lake City11



Police Department.  The first involves Officer Brett Olsen12



and the state law claims involved that we can identify from13



this involve claims for negligence, intentional infliction of14



emotional distress, trespass to land, trespass to chattels15



and conversion.  16



With Lieutenant Brian Pervis there appears to be a17



claim that they will file for negligence in ordering an18



unconstitutional search of a backyard, and for Officers19



Everett, Edmundson, and Pregman, there appear to be claims20



related to negligence in the manner in which they conducted21



the search for the missing child.22



Q Are there also state constitutional claims?23



A They appear to be, yes.24



Q And what are those?25
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A They seem to be duplicative of Fourth and Fifth1



Amendment claims.2



Q Okay.  3



MR. ANDERSON:  Your Honor, if I may?  I don’t want4



to interrupt the flow here but I think I made it clear, but I5



just want it on the record and I’d like the Court to6



reconsider the appropriateness of Mr. Kittrell testifying in7



this matter.  He’s been listed as co-counsel for the8



defendants, absolutely inappropriate to appear here also as a9



witness.10



THE COURT:  Okay.  11



MS. SLARK:  May I proceed?12



THE COURT:  I’m not going to rule - 13



MR. ANDERSON:  I thought you said okay.  Thank you. 14



THE COURT:  I understand your position.  I will15



certainly address it at some future time but I’ve already16



seen the affidavit, things aren’t going to change, I don’t17



think.  So I don’t see any harm.  I’ll let him testify and18



he’ll suffer the consequences if I decide he should be off19



the case.20



Q (BY MS. SLARK)  So based on this analysis of the21



claims did you come up with an estimate of how long it would22



take to handle these claims?23



A Yes. 24



Q And what was that estimate?25
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A We estimate approximately 100 to 120 hours which is1



about two and a half to three weeks work of, or two and a2



half to three weeks of attorney time on the matter.3



Q And what is the - just very generally, what is the4



work you’re anticipating that we will do with regard to these5



state law claims? 6



A I imagine we would examine, examine claims and7



(inaudible) them.  If they appear to be the same as Amended8



Notice of Claim, file responsive pleading, conduct minimal9



amount of research and file dispositive motion.10



Q Okay.  So with this figure of the 100, 120 hours,11



how did you arrive at this bond amount that we’ve been12



talking about, the $12,000?13



A Ummm, we have an internal officer rate for attorney14



time of $123.62 and I multiplied that by the number of hours15



required which gets us right around $12,000.16



Q And how is that rate calculated?17



A It’s my understanding that that rate is calculated18



by looking at the average of the attorney compensation. 19



There about, I think they look at 15, approximately 15 full-20



time employees to calculate that rate and you divide that by21



a number of hours you expect attorneys to work in that office22



and then you add in overhead type expenses like, you know, 23



law library facilities, CLE, things like that.24



Q Did we just make up this formula or does this come25
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from somewhere?1



A It comes from somewhere.2



Q Were does it come from?3



A Well, it comes from looking at the compensation4



that, you know, the formula I guess I’m looking at and that5



follows the decision in Soft Solutions v. Brigham Young6



University where the court allowed in-house counsel to use a7



cost plus method which we’ve used to determine a rate.8



Q You’ve got a white binder up here? I’m going to ask9



you to turn to Exhibit A-1 in that white binder.10



A I’m there.11



Q I’ll just give the Judge a moment to get there. 12



And can you just tell us what the fees are?13



A These are bills from Winder & Counsel to Mr.14



Kendall. 15



Q And how did we receive those?16



A These were provided to us in the course of17



discovery.18



Q And so as I look through those bills, probably19



several pages in, I can see highlighting on these bills.  Can20



you tell me what the highlighting is about? 21



A So I’m looking at dates 19, that’s where I first22



see highlighting and it appears to carry forward through. 23



The highlighting appears to relate to work related to the24



bond statute challenge by Mr. Kendall and his attorney.25
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Q And were those highlights performed by people in1



our office?2



A They were, they were.3



Q And have you had a chance to review those4



highlights?5



A I have.6



Q And in your opinion do those highlights,7



highlighted entries appear to relate to this constitutional8



challenge to the statutes as opposed to the underlying9



(inaudible)?10



A They do.11



MS. SLARK:  And we’ll just offer that as Exhibit 12



A-1.13



MR. ANDERSON:  No objection.  14



THE COURT:  A-1 is received.15



(Defendant’s Exhibit A-1 is received)16



Q (BY MS. SLARK) And having done that did you have a17



chance to calculate the total amount of hours Mr. Kendall’s18



attorneys state that they spent challenging the19



constitutionality of these statutes?20



A We did.21



Q And what was that amount?22



A If my memory serves me correctly, it’s 442.5523



hours.  24



Q And I notice going through these highlights that25
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some of these highlights have got partial descriptions and by1



that I mean two lines are highlighted relating to a2



constitutional work and two of them are not.  What did you do3



in those circumstances?4



A We didn’t factor those into our calculation of the5



attorney time because we didn’t feel that we could fairly6



parse that out.  So we simply left those hours out of the7



calculation, hours and fees out of the calculation.8



Q Okay.  So we’ve got this hour that says figure of9



442.44 hours of time excluding any partial time, did you10



calculate the total attorney’s fees that that amounted to?11



A We did.12



Q And what was that?13



A If I remember correctly, $21,064.14



Q Okay.  Have you visited the Go Fund Me page?15



A I have.16



Q And will you just turn to Exhibit B in the binder17



in front of you there?  18



A I’m there.19



Q And does that, is that an accurate - I guess we20



don’t need that, I mean it’s already in evidence, but is that21



an accurate representation of the website?22



A Yes. 23



Q And does that - does that page say anything about24



what the funds are going to be used for?25
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A It does.  Ummm, if you flip back in these pages to1



the very last page of this exhibit, near the bottom, it2



appears to be the statement from Mr. Kendall about the3



purpose behind the page.  The last paragraph of that 4-4



paragraph statement on that last page says all donations will5



be used to fight the Salt Lake City Police Department in a6



court of law.7



Q And obviously on this exhibit that’s on the very8



last page.  If I went to the website to donate, where would I9



see that statement?10



A It’s my understanding you’d see it right when you11



open the page.  I believe here might be an image of Mr.12



Kendall’s dog, Geist, perhaps, I think it’s the latest update13



and then maybe right below that.14



Q And is that memory from you having visited that15



website?16



A That’s my memory.17



Q Are there any notes on this website about the bond18



requirements?19



A There are, it’s in one of the updates.  If you -20



it’s update number 34 which on this exhibit is page 1, 2, 3,21



4.22



Q And what does it say about the bond requirement?23



A Ummm, it inaccurately states the bond requirement. 24



It says to bring a lawsuit against an officer I have to pay25
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for a bond to cover any expense he may incur.  How is anyone1



suppose to afford that?  This is getting extremely expensive,2



I haven’t made it to court yet.  If you have the means,3



please donate to help me continue my fight against the wrongs4



Salt Lake City Police Department has committed.  I cannot do5



this alone.6



Q And does it say when that was posted?7



A It just says eight months ago.8



Q And what would that be based on the print date of9



that?10



A Printed in 9-8-2015, that would put us right around11



January, eight months ago.12



Q And you filed a declaration in this case, right?13



A I did.14



Q And have you had the opportunity to review that15



declaration since filing it?16



A I have.17



Q And is there anything you would change in that18



declaration?19



A I would strike Paragraph 12.  Paragraph 12 is20



strictly a legal conclusion.  Other than that, no.  21



MS. SLARK:  I don’t have any further questions.  22



CROSS EXAMINATION 23



BY MR. ANDERSON:24



Q Mr. Kittrell, is - you were endeavoring to keep the25
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amount projected and fees and costs to a very low figure to1



escape the constitutional ramifications raised in this2



matter; isn’t that true?3



A No. 4



Q Can you explain - do you have any reason why you as5



co-counsel in this matter - and let me just establish this6



for now, on the last pleading filed in this action you’re7



still shown as co-counsel in this case, correct?8



A Sure, I think my name is in the caption, yes.9



Q Did you ever introduce an affidavit in a case10



before where you were co-counsel on a matter that was in11



dispute?12



A We’ve submitted - in private practice, submitted13



attorney’s fees affidavits, yes.14



Q After the fact.15



A Well, the matter was still in dispute about what16



the attorney’s fees were, yes.17



Q Right, after the work was done, not - 18



A Correct. 19



Q - giving an opinion as to what they’re going to be20



in the future?21



A Not at the outset of the case, but after a case has22



completed, yes.23



Q So this is the first time you’ve ever done that?24



A Yes. 25
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Q All right. And are you ware that your office has1



claimed upwards of $275 an hour for work in other cases?2



A I’ve seen a copy of the exhibit you provided us3



regarding that letter I think you’re referring to.4



Q I show you what’s been marked as Exhibit P-24 for5



identification.  6



A Okay.7



Q Do you know what that is?8



A It appears to be a letter from the City Attorney’s9



Office.10



Q And is it a letter from the City Attorney’s Office?11



A I have no reason to doubt that it’s a letter from12



the City Attorney’s Office, no.13



Q You talked to Ms. Slark about it?14



A Yes. 15



MR. ANDERSON:  And Your Honor, I could call Ms.16



Slark but if I could just get a stipulation that this is17



authentic and -18



MS. SLARK:  Yes, we stipulated to it.  19



THE COURT:  What is it?  20



MR. ANDERSON:  I’d offer Exhibit P-24.21



THE COURT:  P-24 is received. 22



(Plaintiff’s Exhibit 24 is received)23



Q (BY MR. ANDERSON)  So, I (inaudible) sound polite24



but do you just always manipulate the hourly fee in the City25
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Attorney’s Office depending on what the context is and what1



the case is?  You try to keep it low in this case and raise2



it high in another case where you’re asserting fees?3



A So is the question do I manipulate fees?4



Q Yeah, is that the practice of the City Attorney’s5



Office?6



A To my knowledge, no.7



Q Why - you see in Exhibit 24 - 8



A Can I see the exhibit?9



Q Sorry.  10



A Thank you.  11



Q City Attorneys in that office - in that case trying12



to get fees out of somebody rather than prevent somebody from13



asserting their constitutional rights, claim $275 an hour and14



a total of nearly $80,000 in a failed attempt to condemn one15



billboard where there hadn’t even been a trial.  Are you16



aware of that?17



A So I’m actually not aware of the specifics of this18



particular matter, especially in light of it being blacked19



out.  I’ve not discussed that with Ms. Slark.  I’m aware of20



the paragraph you’re referring to of $275 an hour being a21



prevailing market rate for a condemnation attorney and it22



appears to be something that might be sent as a demand23



letter.  So I don’t know the context of the case, Mr.24



Anderson, but as for the record, and it speaks for itself - 25
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Q It does speak for itself, doesn’t it?1



A Certainly. 2



Q And in this case you’re saying $123.62 ‘cause3



that’s basically your costs?4



A That is the rate that should be used for attorney’s5



fees in the office.6



Q Has the City Attorney’s Office ever made claim for7



attorney’s fees in a case, at the end of a case?8



A Yes, they have.9



Q And at what rate?10



A I believe it’s been used recently since we11



developed the rate of $123.62 and it might have been this12



past year or the year before, that’s been claimed.  13



Q Okay, so there’s it’s not the prevailing rate for14



civil rates attorney’s, it’s just your - 15



A That is the in-house counsel rate used pursuant to16



Soft Solutions v. Brigham Young University.17



Q So that was before or after December 16, 2014 when18



your same office was claiming $275 an hour?19



A That should have been before, yes.20



Q All right.  So you figure 100 to 120 hours?21



A On the state law claims, yes.22



Q And how do you ferret out time on state law claims23



versus federal claims?24



A Well, it’s lot like if you’ve done an insurance25
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thing or CJ billing like I’ve done where you have to account1



for every discreet task you do, research x, y, z; .2.  That’s2



how I anticipate doing that.  3



Q So you anticipate - how do you anticipate if4



there’s a deposition of Officer Olsen to find out what he was5



doing without a warrant and without any reason to believe6



there was a connection between Sean Kendall’s home or yard7



and the supposedly missing child, how do you divide that time8



up in that deposition between the federal claims and the9



state claims?10



A It’s a good question.  I think that if it’s clear - 11



Q Thank you.  12



A No, it is, it’s a great question.  I think if it’s13



clear - and this is my opinion - but if it’s clear that it’s14



related strictly to a negligence issue, I think you can15



account for that time.  But I think if it’s going to be16



blending fact discovery, I think that just might enure to the17



benefit of Mr. Kendall and we wouldn’t count that as going18



against the state law claims because we’d have to deal with19



the federal and state constitutional issues any way.  20



Q So you’re saying now you - if there’s that kind of21



overlap you will not assert that as attorney’s fees?22



A On the state law issues, that’s how I would imagine23



doing it.  On this particular matter, on the state law24



claims, we think 100, 120 because the Governmental Immunity25
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Act will likely bar these potential state law claims that are1



asserted in the Amended Notice of claim.  2



Q So this whole thing is based on -3



A Pre-discovery.4



Q - your reading of the Governmental Immunity Act?5



A I would say our reading, yeah, the City Attorney’s6



Office reading of the Governmental Immunity Act.7



Q Which includes the analysis that you have to show8



fraud or malice rather than fraud or willful misconduct?9



A Fraud or willful misconduct is what the statute10



requires.  That’s what the statute requires.  Typically11



they’re barred unless they come in under fraud or willful12



misconduct.13



Q Right.  So if we’re able to show a willful14



misconduct, you’re not going to get rid of it on dispositive15



motion, are you?16



A I guess your analysis on that would be right.  If17



we could not prevail on the willful misconduct it would18



survive dispositive motion.19



Q Did you take that into account in your estimate?20



A No. 21



Q Okay.  So you anticipate filing a motion to dismiss22



rather than answer the complaint?23



A We might file a responsive pleading.  I think24



that’s to be determined once we actually receive the25
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complaint.1



Q How did you come up with your estimate if you don’t2



know what you’re going to do?3



A I think I just informed the Court about that.  We4



would analyze the, what we believe to be the claims asserted5



in the Amended Notice of Claim.  Once we receive the claim,6



then we’ll look at it and see what happens.7



Q So it may a whole different ball game once you8



receive the complaint.9



A If you’re telling me you’re going to file something10



totally different than your Amended Notice of Claim, then it11



probably would be.  But if it’s going to be the same, then12



probably not.13



Q It’s going to be the same.14



A Then it’s probably not going to be any different15



then.16



Q So you going to file an answer?17



A I’ll confer with trial counsel on that to determine18



if that’s the appropriate course.  We might.  And as you know19



Mr. Anderson, answers aren’t typically that involved.20



Q I don’t know that.  How about a motion to dismiss? 21



Anticipate filing a motion to dismiss?22



A We’ll likely explore the dispositive motions to be23



filed and - 24



Q See, you don’t any of this before you come up with- 25
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A I’m just not trying to tell you our legal strategy.1



Q Let me get the question out for the record.2



THE COURT:  Let’s not argue.  Let’s - ask a3



question, get an answer.4



MR. ANDERSON:  That’s my question.5



Q (BY MR. ANDERSON)  You don’t know what you’re going6



to be doing in order to come up with any kind of potentially7



accurate estimate of costs and attorney’s fees, are you?8



A Without providing our roadmap to the way we’re9



going to defend the matter, I’ll inform you that we’ll file10



likely responsive pleadings, conduct research and file11



dispositive motions.  As to the strategy employed, I’d rather12



than reveal strategy right now in court.13



Q You know what, you’ve already opened the door to14



that.15



And Your Honor, I suggest that this is one of the16



dangers of an attorney coming on - 17



THE COURT:  No, we’re not -18



MR. ANDERSON:  - to testify.  19



THE COURT:  We’re here, we’re here to talk to him20



about his affidavit.  21



MR. ANDERSON:  Right.22



THE COURT:  We’re not here for you to tell me what23



you think should or should not be going on.  You’re asking24



the question, he’s answering the question, but we’re not25
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going to have any narration here.1



MR. ANDERSON:  No, I - 2



THE COURT:  You just ask a question of him, you get3



an answer and let’s get this over with.4



MR. ANDERSON:  Right.  Okay.  5



Q (BY MR. ANDERSON)  Tell me your roadmap.  What is6



your plan in this lawsuit?7



THE COURT:  He doesn’t need to tell you his8



roadmap.  He answered your question.  Now ask another one.9



Q (BY MR. ANDERSON)  How do you come up with an10



estimate without having a roadmap?11



A That roadmap is developed internally, Mr. Anderson,12



I’m sure you do the very same thing when you represent your13



clients.14



Q I do but I don’t come out as a witness then to15



testify about what my estimate - (inaudible) question.16



THE COURT:  Mr. Anderson, you’re arguing with him. 17



That’s not the point here.  You’ve already made your, you’ve18



already made your point about the fact that you think it’s19



improper for him to do what he’s doing.  I’m going to take20



that into consideration.  But we’re not going to make21



comments about it every time you turn around.22



MR. ANDERSON:  All right.  I’m just suggesting,23



Your Honor, that it can’t be a one-way street.  He can’t come24



up with an estimate - 25
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THE COURT:  No, no, no, no.  No, you’re not there1



to make comments.  You’re there to ask a question.  If you’ve2



got a question, put it to him.3



Q (BY MR. ANDERSON)  Okay.  How did you determine the4



estimate?  Tell us everything that you anticipate will be5



done, how many hours and much the attorney’s fees are6



attributable to what you anticipate doing.7



A Without getting into what I believe to be work8



product and attorney/client privilege communication, I’ll9



answer the question this way, we looked at what the state law10



claims were in the Amended Notice of Claim.  We looked at the11



statute, the Governmental Immunity Act statute.  We looked to12



determine whether or not we believe these claims asserted,13



the state law claims, would be barred by the Governmental14



Immunity Act.  We determined because they relate to issues15



that are laid out in statute, that they would be barred and16



that’s how we got to where we are and why we think that we17



can dispose of this in 100 to 120 hours.18



MR. ANDERSON:  And Your Honor, I’d ask the Court to19



instruct the witness to describe what he’s saying is work20



product but that is open now to examination given that he’s21



the witness that’s made this estimate.22



THE COURT:  That’s not right.23



MR. ANDERSON:  I’ve got to be able to get to -24



THE COURT:  No you don’t.25
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MR. ANDERSON:  - behind what his estimate is.1



THE COURT:  He told you how he did what he did. 2



You don’t need to go any farther.  End of story.3



MR. ANDERSON:  Well - 4



THE COURT:  You’re not going to get into what5



defenses they may want to raise, whether they’re going to6



file motions or whatever.  They have no operative pleading7



yet.  They have your Notice of Claim. They utilized your8



Notice of Claim to make a determination of what they felt was9



an appropriate amount of time based upon their looking at10



Governmental Immunity Act, which he just told you, and he11



calculated the time, he got his answer.  Let’s move on.12



MR. ANDERSON:  Okay.13



THE COURT:  Now this is not discovery.  You’re14



asking him questions specifically pertaining to the affidavit15



that he filed - 16



MR. ANDERSON:  That’s right.17



THE COURT:  - when you filed the motion.  18



MR. ANDERSON:  And that is the underlying basis for19



his estimate - 20



THE COURT:  You got your information.21



MR. ANDERSON:  No, I don’t.22



THE COURT:  Yes you do.23



MR. ANDERSON:  Your Honor, I don’t - 24



THE COURT:  You may not think you do, but you do.  25
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MR. ANDERSON:  Because he’s hidden behind the1



attorney work product and that’s exactly - 2



THE COURT:  Well, he can sit behind it as long as3



he wants.  He’s given you the basis upon which - upon how he4



calculated the number that he gave in his affidavit.  That’s5



sufficient.  Now, if you have some other questions you’d like6



to ask, feel free to do so.7



Q (BY MR. ANDERSON)  Do you know how your office8



determines when it’s going to claim $123.62 an hour and when9



it’s going to claim $275 an hour?10



A I have no idea how that $275 figure came out.  To11



my knowledge if attorney’s fees are at issue, we should be12



using $123.62 figure.13



Q All right. And in determining your estimate did you14



take into account potential trial and preparation for trial?15



A On the state law claims?16



Q Yes.17



A No. 18



Q So the whole thing is based on your assumption that19



it’s all going to be dismissed under Governmental Immunity20



Act?21



A I think you have - that’s how we looked at the22



case, that we think that the state law claims could be23



disposed of relying on the Governmental Immunity Act.24



Q Even the negligence claims that have been waived25
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under the Governmental Immunity Act?1



A We would differ with your interpretation of how the2



negligence claims affect, are affected by the Governmental3



Immunity Act.4



Q And did you take into account the discovery that’s5



going to be required to be done?6



A We factored in from beginning to end up to7



dispositive motion, how this matter would be handled.8



Q And did you write all that on a piece of paper to9



figure out how many hours - 10



A Most of it was discussed - 11



Q - (inaudible)?12



A I mean, if anything, it might have been a back of13



napkin type of calculation done, but no formal notes. 14



Everything that was - anything that was discussed was15



ultimately put into my declaration before this Court.16



Q And it’s true, is it not, that your office hasn’t17



kept track of the time or what the attorney’s fees would be18



in this action, the declaratory - 19



A In the declaratory action?  No, we actually thought20



this matter might resolve when we initially had this matter21



come up to our attention.  But - 22



Q From then up until now you haven’t kept track of23



any of the time?24



A Moving forward, when we receive the claim, we will25
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certainly keep hours - 1



Q No, I’m asking you - 2



A - no, on this, no3



Q - from then until now? 4



A Then until now, no.5



MR. ANDERSON: Thank you.6



I have nothing further, Your Honor.  7



REDIRECT EXAMINATION 8



BY MS. SLARK:9



Q I think there just might have been a slight amount10



of confusion on that question from Mr. Anderson.  He asked11



you if you’d been keeping track of your hours in this12



constitutional challenge case and have we been keeping track13



of hours in this constitutional challenge case?14



A No.15



Q Why?16



A We thought the matter would resolve.  If it becomes17



an issue we could certainly go back and provide a reasonable18



estimate, looking at the work product and the research done. 19



Certainly courts have been able to determine whether or not20



that’s reasonable.21



Q Is there a difference between the constitutional22



action and the underlying action?23



A In my mind, yes, absolutely.24



Q And will we keep our hours if we need to when the25
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underlying action actually gets filed, will we keep our hours1



in that?2



A Yes, we’ve already discussed how we would do that.3



MS. SLARK: I don’t think I have anything else. 4



THE COURT:  Okay.  5



MR. ANDERSON:  Just one quick one.6



RE-CROSS EXAMINATION 7



BY MR. ANDERSON:8



Q Have you done that on other cases for the9



particular cases, kept track of your hours since you’ve been10



in the City Attorney’s Office?11



A City Attorney’s Office?12



Q Yes.13



A No, I have not.14



MR. ANDERSON:  Nothing further, Your Honor.  15



MS. SLARK:  One more question. 16



FURTHER REDIRECT EXAMINATION 17



BY MS. SLARK:18



Q How long have you been at the City Attorney’s19



Office?20



A One year, two months.21



MR. ANDERSON:  Asked and answered.  22



THE COURT:  I heard him tell me that.  23



You finished?24



MS. SLARK:  Yes.25
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THE COURT:  Okay, you may step down, Mr. Kittrell.1



THE WITNESS:  Thank you.  2



THE COURT:  Anybody else?  3



MS. SLARK:  No.4



THE COURT:  Okay, you each of 10 minutes.  I’m5



going to hold you to it.  6



MR. ANDERSON:  Okay, Your Honor, first of all the7



statute, the bond statute that we’ve been discussing does not8



apply here.  That statute is found under Tab 16 of our9



courtesy copies of authorities.  The reason it doesn’t apply10



is that the statute applies only to fees and costs being11



incurred by, quote, “the officer.”  If the officer is not12



going to incur fees and costs, no bond is required.  13



If I may approach the bench, Your Honor - 14



THE COURT:  You may.15



MR. ANDERSON:  - this is the defendant’s responses16



to discovery requests.  In the, on Page 9 of the discovery17



responses, Request No. 1, “Admit that the City has never18



sought reimbursement of costs from police officer defendants19



it has defended.”  City responded that it does not require20



police officers to pay the City Attorney’s Office for legal21



service in those circumstances in which city indemnifies and22



provides legal representation.  Essentially the same response23



to Request No. 3.  And the stipulation of facts in Paragraph24



44 - they’ve been filed with the court - the City stipulated25
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that pursuant to Utah Code 63G-7901, Salt Lake City1



Corporation will defend and indemnify the individual officers2



against any legal claims brought against them arising from3



the search of Mr. Kendall’s backyard and shooting of Mr.4



Kendall’s dog if the officers request defense and5



indemnification, fully cooperate in the defense, and the6



request is timely.  7



So they don’t seek recovery from those officers,8



they don’t charge them anything.  The City provides the9



defense.  The officers do not, they’re not expected to incur10



any fees or costs in defending the action.  That is the clear11



language of the statute.  12



Secondly, Your Honor, the impecuniocity statute and13



that is the second page - no, it’s not - that’s under Tab 50,14



Utah Code Annotated Section 78A-2-302.  All the conditions15



there have been met.  Mr. Kendall has submitted the affidavit16



containing the complete information set forth in that statute17



under subsection 3.  And then in subsection 5 it provides, in18



addition to the financial disclosures, the affidavit shall19



state the following; you’ve got to swear, affirm, duty or20



poverty.  This isn’t a matter of poverty.  The statute is21



rather outrageous on its face but it’s in the context of how22



much they might be faced with having to pay to move forward23



with the action or legal proceeding.  This impecuniocity24



statute applies in this matter.  Sean Kendall cannot afford -25
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we’ve proven that every which way - cannot afford to proceed1



with this matter under the bond statute and he should be2



found impecunious under Section 78A-2-302.  3



However, that’s not the easy way around this.  The4



City does not escape the serious constitutional issues5



involved here by simple application of the impecuniocity6



statute because only those without substantial wealth have to7



go through this process and combined with the bond statute,8



the standard of, quote, “poverty” within the meaning of the9



impecuniocity statute is significantly altered.  If you’ve10



got $150,000, a $300,000 bond that you’ve got to come up11



with, you would still qualify because you’re not able to meet12



that financial requirement.  13



And Your Honor, I would ask to consider in the real14



world all that Kendall has been forced to do with all the15



delay and attorney’s fees to get to this point today.  And16



it’s solely because of the unbelievable discriminatory nature17



where there are different economic standards, there are18



different economic hurdles to be met and here now nine months19



later since we filed this declaratory judgement action, we’re20



still not able to proceed with the state claims in this case. 21



But regardless of the application in the impecuniocity22



statute, the bond and the undertaking statutes must still be23



stricken as being in violation of the protection, due process24



guarantees under both the Utah and U.S. Constitutions and the25
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Open Courts clause of the Utah Constitution.  1



I would note that the state was made aware of our2



attack on the constitutionality of both of these statutes. 3



Their silence is fairly deafening in this regard.  They’ve4



taken no position on our constitutional attack against the5



bond statute, only as to the undertaking statute.  6



Now, we know that in terms of equal protection,7



Zamora tried to take care of all if it, smooth it all out,8



saying, well, because of the way the old statute read, the9



courts can hold a hearing, take into account the plaintiff’s10



circumstances and come up with some kind of a figure to make11



all this work and not deny them access.  As I pointed out12



earlier, Your Honor, this statute that we’re addressing today13



- and this is clearly a matter of first impression - doesn’t14



provide that flexibility.  There’s no discretion under this15



bond statute.  16



So there are facial classifications that are raised17



here.  First of all, you’ve got victims of law enforcement18



officers as compared to victims of injury committed by19



anybody else.  You’ve got victims who have the financial20



resources and those who don’t.  These are classifications21



that are absolutely, not only inappropriate, they’re illegal22



and unconstitutional and then on the tort feasor side, you23



have the law enforcement officers with special protection24



where nobody else has that same kind of protection.  So the25



00780











158



facial classifications, Your Honor, it doesn’t matter whether1



you can afford or not afford to pay the bond, this is a2



matter of equal protection, depravation of equal protection3



and it should be held to be unconstitutional.  There is a4



heightened scrutiny level that applies here when you’re5



talking about equal protection and access to the courts.  The6



Judd case, Judd vs. (inaudible), Utah Supreme Court addressed7



this specifically saying, we employ a heightened scrutiny8



under Article I, Section 24 when reviewing legislation that9



implicates rights under Article I, Section 11, and that is10



access to the courts.  So the statute must be reasonable, it11



must have more than a speculative tendency to further a12



rational, and appropriate legislative objective and, in fact,13



actually substantially further that purpose and be reasonably14



necessary to further legitimate legislative goals without15



discrimination.  And the City has wholly failed, Your Honor,16



in all of this time to demonstrate that the statute has any17



valid legislative purpose in the real world where that it is,18



in fact, reasonably necessary to further legitimate19



legislative goal.  20



In Judd, the statute there, it passed muster but21



only because there were empirical studies showing that what22



the legislature did contributed to a resolution of what the23



legislature deemed to be a serious problem and there was24



studies showing that it was a serious problem.  There’s been25
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nothing offered, nothing factual, no studies showing that1



there is any kind of unfairness or more frivolous cases2



brought against police officers than anybody else.  So the3



bond statute does unreasonably distinguish between two sets4



of two classes of victims, economically and in terms of who5



injured them and also the two classes of tort feasors. 6



The purpose, if you go through, I’ve highlighted,7



you can see the many cases that have addressed these kinds of8



impositions, these kinds of barriers to access to the courts9



and the kinds of legislative or legislative distinctions that10



have been found to be violative of equal protection.  11



So regardless of the indigency statute or like12



Utah’s impecuniocity statute, the bond requirement is a13



violation of equal protection and when they say, well, he14



could put up a little bit of money, that’s still a taking and15



under the Supreme Court’s and it was in a bond decision of16



the California Supreme Court, they held that that is a17



taking.  Anytime you have to put up money or anytime you have18



to go pay for a bond to put up before you have a hearing,19



addressing whether in fact this is the kind of case the20



legislature was concerned about, it is a due process and21



equal protection violation.22



Now, in terms of procedural due process, the Body23



case I think is right on point.  You cannot deprive people24



that can’t afford it, access to the courts and you’ve got to25
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have a fair hearing and in this instance, as the Bureaux 1



case, that was a California Supreme Court decision said,2



you’ve got to have a hearing to determine, does this case3



have merit?  And if it has merit, and the legislative purpose4



for the distinction is that there’s a lot of these cases5



brought without merit, then we can’t impose the bond6



requirement.  You cannot place this obstacle to access to the7



courts and you cannot require the taking of property, either8



putting up the bond with cash because at least, even a9



temporary depravation of the money is a taking under the law,10



or the payment of money that’s non-refundable for the bond,11



absolutely unconstitutional taking if you haven’t had that12



kind of a hearing to show that this is the very kind of case13



that the legislature was seeking to somehow discourage.  14



There was one decision, Your Honor that - the Segal15



case, that’s where they required these folks if you’re going16



to go sue somebody that was on a medical panel, in a medical17



malpractice case, you had to put up this huge bond and what18



the trial court said - and I think this says it very19



concisely - that this kind of provision may net some sharks,20



that is those who are trying to impose on people or using the21



system in the wrong way, he said this kind of provision may22



net some sharks but only at the price of also netting a23



substantial number of innocent fish.  And that’s exactly24



what’s happening here today.25



00783











161



In terms of substantive due process, if you’ve got1



causes of action that have accrued, those are vested property2



claims and the scrutiny level that needs to be applied is3



that the statute must be reasonably related to a proper4



legislative purpose and it’s neither arbitrary nor5



discriminatory.  And those aren’t just abstractions.  Those6



we see are in play here today as to Sean Kendall.  7



Now as to the open courts clause under the - the8



equal protection, due process claims are the same under both9



the - 10



THE COURT:  You’ve got to speed it up.11



MR. ANDERSON:  Pardon me?12



THE COURT:  You’re almost finished.13



MR. ANDERSON:  I know.  I’m getting there.  I’m14



rushing through this.  I thought it would be helpful to the15



Court - that there is no reasonable alternative remedy to16



this bond statute.  It is a, it’s a statutory mandate.  There17



is none of that discretion that was left after Zamora.  18



And then Your Honor, under the petition clause, the19



right to petition government for redress of grievances is20



involved, especially in a case like this one when somebody21



brings a cause of action.  It’s a First Amendment right and22



strict scrutiny must be applied.  You’ve got to show that23



there is a real problem and that it’s a legitimate problem24



and that you’re using the least restrictive alternative means25
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of dealing with that problem and going through all of this1



and imposing upon somebody like Sean Kendall who just wants2



to have his day in court, just wants accountability and3



justice to be done, is an absolute betrayal of what the4



constitutional rights of due process, freedom to petition5



government, having access to open courts and equal protection6



are all about.7



So there are three cases that I know the City is8



going to talk about that have been dismissed in federal court9



for failure to post the bond and in not one of those cases10



were these constitutional issues raised.  There was no11



decision about these constitutional issues.  I talked to one12



of the lawyers yesterday and he said, oh, we didn’t raise any13



constitutional issues.  They didn’t even raise any14



impecuniocity statute.  They just say, well, the city has15



raised this requirement, you didn’t meet it, so your case is16



out of here.  That’s the - those cases do nothing in terms of17



the legal analysis.  This goes to the very heart of what our18



judicial system is suppose to be about, what equal protection19



and due process are about.  Your Honor, I urge you please,20



take a look, I know that there’s a lot there but we’ve21



highlighted what we think the Court needs to see, haven’t22



been able to go through it all here in my argument and you23



will see that this case fits perfectly within those rules24



that say you cannot impose these impediments, you cannot -25
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even if you were not indigent, you cannot create these1



barriers that aren’t there for other people or in favor of a2



class of people who have been given special treatment by the3



legislature.  4



Thank you, Your Honor.5



THE COURT:  Thank you. 6



MS. SLARK:  Your Honor, Mr. Anderson started out7



the argument saying the bond statute does not apply in this8



circumstance and that’s just a big red herring.  He says it9



doesn’t apply because the officer won’t be expected to incur10



fees personally.  Well, if you just take a look at the plain11



language of 104, you can see that this attorney’s fees12



provision, this reciprocal attorney’s fees provision is13



applicable to circumstances where claims are brought against14



officers in their official duties.  15



There’s a second statute that requires a city or16



government entity to defend officers when they’re sued in17



their official capacities.  So clearly, you know, providing a18



defense and indemnification clearly the statute applies in19



this scenario.  I don’t think we need to say much more about20



that, so I shall move on.  21



There’s two issues here, is the statute facially22



unconstitutional?  And then is it unconstitutional as applied23



to Mr. Kendall?  Obviously there’s extensive briefing on the24



various arguments that Mr. Anderson has raised but I think we25
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can focus this very quickly.  Mr. - there’s a Supreme Court1



case on point, Zamora.  It upholds this statute.  Mr.2



Anderson is seeking to draw a distinction between the prior3



version of the statute, 78-11-10 and 78B-3-104 which was just4



merely a recodification and an update of the language.  He5



says it doesn’t include the same language.  The important6



decision in Zamora, it found flexibility in the language and7



the ability for the court to determine if someone like Mr.8



Kendall was impecunious based on the language of the fact9



that the court can fix the bond in an amount fixed by the10



court.  The old statute says, setting the bond in an amount11



to be fixed by the court.  The new statute says, a bond in an12



amount to be determined by the court.  I don’t really see a13



difference there.  Zamora applies, the language is identical,14



our legislators have said there’s no substantive change.  I15



think the Court is bound by the Zamora decision until the16



Utah Supreme Court decides otherwise.  The statute is17



facially unconstitutional and I shall just refer to the18



extensive briefing on the other issues rather than spending a19



lot of time on that right now.  20



I think the last point we reached and the one we’re21



really here for today is, is this statute going to be22



unconstitutional as applied to Mr. Kendall?  It’s what the23



Zamora court contemplated that we all consider and that’s why24



we’re here today and why we spent a lot of time on this25
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testimony and stipulated facts with regard to the financial1



scenario of Mr. Kendall.  2



So what the Court will need to do is determine what3



are Mr. Kendall’s financial needs and what should the bond be4



in this case.  And this is not an all or nothing deal.  It5



doesn’t have to be zero or the entire amount of anticipated6



fees.  Again, all we need to do is just go to the language of7



Zamora and it says that this flexible language in an amount8



to be fixed by the court.  This would permit the court to fix9



the bond in accordance with the plaintiff’s circumstances,10



how impoverished he may be, and yet allow him access to the11



court to seek justice and I’ve provided (inaudible) operative12



language.  So we have a sliding scale here.  Can Mr. Kendall13



afford anything?  We think $12,000 is reasonable.  We think14



we can dispose of the claims at issue on a dispositive15



motion.  Obviously Mr. Anderson thinks otherwise.  Whose16



going to lose out if we’re wrong?  I think the City loses17



out.  18



So moving forward, what does Mr. Kendall have?  Has19



he got the means to pay a bond? Does he have the means to pay20



the $12,000?  I think the (inaudible) to this analysis taken21



into fact these things.  He does have $5000 in a savings22



account. He does have $400 in excess income.  He does have23



$6000 of equity in a truck and I think what’s most important24



here is he raised $23,000 on his Go Fund Me website.  We’ve25
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heard testimony today about how he doesn’t have that money1



any more, how it’s been used on other things.  But I think2



the Court, it’s appropriate for the Court to take a look at3



this as it would in other circumstances.  Has Mr. Kendall4



depleted those funds for purposes of coming here to get a5



determination of impecuniocity?  If he’d done that in a6



bankruptcy case that would be completely inappropriate and7



the court would not permit that.  Similarly, say, we were in8



a divorce proceeding and somebody had reduced their income9



before coming to the court to set alimony.  The court10



wouldn’t permit that either.  So with respect to this, I11



think it’s appropriate to take a look at what these funds12



have been spent on.  The majority of this has been spent on13



attorney’s fees for Mr. Anderson.  14



First, we’ve heard the testimony of two attorneys15



today and Mr. Kendall himself, his prior attorney, these16



actions customarily are taken on a contingency fee basis17



only.  Also, this case has been taken alleging a Notice of18



Claim, $1.5 million in damages.  19



Second, we’ve heard that 442 hours and more than20



$21,000 was spent on challenging the constitutionality of21



this statute, not on bringing these claims.  Mr. Kendall22



could simply have come to the court with that amount and just23



said, okay, what do I need to post my bond for, remembering24



that this bond is not going to be called on, he’s not paying25
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anybody’s attorney’s fees unless he loses on his claim.  Why1



couldn’t he have just done that, that would have been much2



more in interest to pursue this claim and move this case3



forward rather than spending the last year disputing the4



statute, the facial constitutionality of statute when we have5



a Utah Supreme Court case that’s directly on point.  6



We’ve heard some testimony as well about other7



expenses.  I mean, there was obviously a post (inaudible)8



accounting that was done after the fact, there’s been some9



strange entries about petty cash and some questionable10



expenditures on psychologist business, gas.  But I mean the11



reality is, that’s Mr. Kendall and the people that he, you12



know, raised funds (inaudible).  The question for the Court13



essentially is, has Mr. Kendal come to this Court, rendered14



himself to be perceived impecunious for the purpose of15



setting this bond.  16



And then I think the very final point - and I think17



this is important, is so we’ve got a claim of, I don’t know,18



20 odd thousand and more, and climbing in attorney’s fees. 19



Mr. Kendall says he spent most of the money that he raised on20



Go Fund Me to pay for his attorney.  So he goes forward with21



these claims.  He’s asserting the right to attorney’s fees22



just as much as we would if we prevailed.  Say he goes23



forward and he prevails on these claims, gets all these24



attorney’s fees back.  This money that he says is tied up25
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having paid his attorney, getting it all back.  He doesn’t1



know.  You heard his testimony, he doesn’t know how he would2



pay those people back.  So he’s basically had a $20,0003



windfall.  We’re not asking, you know, to throw this guy in4



the street, to sell everything that he’s got, we’re just5



asking for something, some skin in the game.  We think these6



claims are completely and utterly barred by the Governmental7



Immunity Act, we’re confident we can get rid of it, dispose8



of these claims on dispositive motion but we don’t think that9



we should have to do so.  The statute is there to protect us10



from having to file this, this motion where the law is fairly11



clear just from the face of reading the statute.  12



Therefore, take a look at the assets that Mr.13



Kendall has.  Set a bond that is appropriate within the means14



of which he has and also take into consideration, these15



attorney’s fees apparently have been spent in a case that16



would traditionally have been taken - you’ve heard the17



testimony of these people - purely on a contingency fee18



basis.  Bear in mind that they’re asking for $1.5 million in19



damages at the end of the day.  I think Mr. Anderson will be20



looked after in his attorney’s fees.  21



THE COURT:  Okay, thank you.  22



MR. ANDERSON:  Thank you, Your Honor.  23



THE COURT:  We’ll be in recess.  24



(No audio from 1:18:31 to 1:18:52)  25
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MR. ANDERSON:  - if either or both of these1



statutes is considered constitutionally legitimate, we need2



to be able to file a bond and that is determined, that amount3



is determined by the Court.  Thank you.  4



THE COURT:  I’ll keep that in mind.  5



MR. ANDERSON:  Thanks.  6



(Whereupon the hearing was concluded) 7
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90 Cal.App.3d 484, 153 Cal.Rptr. 495



GENE RHODES, Petitioner,
v.



THE SUPERIOR COURT OF ALAMEDA
COUNTY, Respondent; J. T. ANDERSON



et al., Real Parties in Interest.



Civ. No. 45041.
Court of Appeal, First District, Division 3, California.



Mar. 15, 1979.



SUMMARY



Two private citizens brought an action against the mayor of
a city under the Political Reform Act of 1974 (Gov. Code,
§ 91001 et seq.), alleging that his statements of economic
interest filed pursuant to the act failed to satisfy statutory
requirements. Defendant moved, pursuant to Gov. Code, §
91012, to require that plaintiffs post a bond in a reasonable
amount to guarantee his costs of litigation. The trial court
denied the motion on the ground that the statutory bond
requirement constituted a taking of property without due
process of law.



The Court of Appeal ordered issuance of a peremptory
writ of mandate directing the trial court to vacate its order
denying the mayor's request for a bond and to reconsider his
motion. The court held that Gov. Code, § 91012, is consistent
with the requirements of procedural due process and insures
that the bond requirement may be used only to discourage
unmeritorious litigation. Reasonably construed, the court
held, the statute provides for a hearing at which the trial court
may make a determination, upon suitable presentation by the
parties, of the probable merit of the lawsuit, and for the setting
of the amount of the undertaking so as to take into account
both the reasonable costs of the lawsuit to the defendant and
the probability of its success. (Opinion by White, P. J., with
Feinberg and Halvonik, JJ., concurring.)



HEADNOTES



Classified to California Digest of Official Reports



(1a, 1b)
Costs § 4--Security for Costs--In Action Under Political
Reform Act--Procedural Due Process.



In an action by two private citizens under the Political Reform
Act of 1974 (Gov. Code, § 91001 et seq.), alleging that a
mayor's economic interest statement failed to satisfy statutory
requirements, the trial court erred in denying the mayor's
motion to require plaintiffs to post a bond in a reasonable
amount to guarantee payment of his costs of litigation, on the
ground that the provision of Gov. Code, § 91012, that “on
motion of any party, a court shall require a private plaintiff to
post a bond in a reasonable amount ... to guarantee payment
of costs,” permits a taking of property without due process of
law. Reasonably construed, the statute provides for a hearing
at which the trial court can make a determination, upon
suitable presentation by the parties, of the probable merit of
the lawsuit and can set the amount of the undertaking to take
into account both the reasonable costs of the lawsuit to the
defendant and the probability of the lawsuit's success.



[See Cal.Jur.3d, Costs, § 32 et seq.; Am.Jur.2d, Costs, § 37
et seq.]



(2)
Statutes § 37--Construction--Giving Effect to Statute--
Sustaining Validity.
Legislation should be construed, if reasonably possible, to
preserve its constitutionality.



COUNSEL
O'Brien & Hallisey and Jeremiah F. Hallisey for Petitioner.
No appearance for Respondent.
William A. Jennings and A. Lee Sanders for Real Parties in
Interest.



WHITE, P. J.



Petitioner seeks a writ of mandate directing respondent
superior court to order the plaintiffs in an action under the
Political Reform Act of 1974 to post a bond in a reasonable
amount to cover petitioner's costs as a party defendant therein.



We issued an alternative writ of mandate in order to consider
and determine the constitutionality of the bond provision of
Government Code section 91012. *486



The proceedings giving rise to the present controversy may
be summarized. Petitioner, the Mayor of Fremont, is a
defendant in an action brought by two private citizens to
challenge petitioner's compliance with the requirements of
the Political Reform Act for filing statements of economic
interest. Petitioner's statement was due April 1, 1978. The
lawsuit was originally filed to require petitioner to file his
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statement. He did so on June 5, 1978, and thereafter moved
to dismiss the complaint as moot. Plaintiffs objected that his
statement failed to satisfy statutory requirements. The trial
court denied the motion to dismiss and on September 19,
1978, this court denied a writ petition by petitioner to overturn
that trial court decision (1 Civ. 45040).



This petition challenges a later order of the trial court in
which it denied petitioner's motion to require the plaintiffs
to post a bond. The motion was heard August 24, 1978. The
minutes of that hearing state that the motion was denied “on
the authority of Beaudreau v. Superior Court, 14 Cal. (3d)
448.” This petition followed.



The Political Reform Act of 1974, in addition to providing for
civil enforcement by the Fair Political Practices Commission,
the city attorney, or the district attorney (Gov. Code, §
91001), specifically authorizes “Any person residing in the
jurisdiction” (Gov. Code, § 91003, subd. (a)) to sue to enjoin
violations or to compel compliance with the provisions of the
act. “The court may in its discretion require any plaintiff other
than the commission to file a complaint with the commission
prior to seeking injunctive relief. The court may award to
a plaintiff or defendant who prevails his costs of litigation,
including reasonable attorney's fees.” (Gov. Code, § 91003,
subd. (a), italics added.)



Section 91004 provides that “Any person who intentionally
or negligently violates any of the reporting requirements of
this act shall be liable in a civil action brought by the civil
prosecutor or by a person residing within the jurisdiction for
an amount not more than the amount or value not properly
reported.” Similar liability occurs where a covered person
receives a gift or makes an expenditure in violation of the
act (Gov. Code, § 91005). However, before filing a civil
action pursuant to these sections, a private plaintiff “must first
file with the civil prosecutor a written request for the civil
prosecutor to commence the action.” (Gov. Code, § 91007.)



([1a])Government Code section 91012 provides: “The court
may award to a plaintiff or defendant other than an agency,
who prevails in *487  any action authorized by this title his
costs of litigation, including reasonable attorney's fees. On
motion of any party, a court shall require a private plaintiff
to post a bond in a reasonable amount at any stage of the
litigation to guarantee payment of costs.”



As we aforestated, the trial court refused a request made under
this section “on the authority of Beaudreau v. Superior Court,



14 Cal. (3d) 448.” In Beaudreau, the court addressed the
validity of two other bond requirements in the Government
Code. Section 947 provided that upon demand of the
public entity, a plaintiff in an action against a public entity
was required to post a bond of $100 ($200 if multiple
plaintiffs), “or such greater sum as the court shall fix upon
good cause shown,” upon pain of dismissal. Section 951
contained similar provisions for a suit against a public
employee defended by a public entity. The court ruled that
the undertaking requirements of those sections constituted a
taking of property without due process of law in violation of
the federal and state Constitutions. (14 Cal.3d at p. 465.)



The Beaudreau court concluded that property was taken
either by filing the bond or by dismissal of the lawsuit.
Although noting that the statutes were enacted for the proper
purpose of protecting public entities and employees against
unmeritorious and frivolous litigation, it concluded that the
statutes did not effectuate that purpose because they did not
distinguish between the classes of plaintiffs on the basis of
the merit of the actions brought by them.



The primary deficiency in the statutes in Beaudreau was that
they did not provide for a hearing at which the court would
inquire into “the merit of the plaintiff's action as well as into
the reasonableness of the amount of the undertaking in the
light of the defendant's probable expenses.” (14 Cal.3d at



p. 460.) 1  Additional defects noted by the court were that:
“Absent proof of indigency, the court is given no discretion to
dispense with the undertaking requirement if demanded by a
qualifying defendant, regardless of the merit of the plaintiff's
lawsuit. Furthermore, the legislation specifies no standards
for determining the reasonable amount of such undertaking.
If the defendant is satisfied to limit its demand to the statutory
minimum, judicial approval is not required; if the defendant
*488  seeks a greater amount, he must show 'good cause.'



Yet the statutes do not purport to define 'good cause' and do
not provide that the plaintiff has a right to be heard on this
matter. Thus any hearing which the plaintiff may receive on
the issue of good cause necessarily 'excludes consideration
of ... element[s] essential to the decision ...”' (14 Cal.3d at p.
460.)



1 Though the statutes also failed to provide for the



plaintiff to make a showing of indigency which would



justify relief from the undertaking requirement, the prior



decisions in Conover v. Hall (1974) 11 Cal.3d 842,



850-853 [114 Cal.Rptr. 642, 523 P.2d 682] and County of



Sutter v. Superior Court (1966) 244 Cal.App.2d 770 [53
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Rhodes v. Superior Court, 90 Cal.App.3d 484 (1979)



153 Cal.Rptr. 495
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Cal.Rptr. 424], had remedied that deficiency by finding



a common law created power to waive security for costs



in the case of an indigent.



In reaching its decision, the Beaudreau court discussed the
case of Nork v. Superior Court (1973) 33 Cal.App.3d 997
[109 Cal.Rptr. 428], in which the appellate court struck a
requirement that the plaintiff claiming exemplary damages in
a malpractice action post a bond. The statute there, Code of
Civil Procedure section 1029.6, subdivision (e), provided that
the defendant could move for an ex parte order and that upon
the filing of the motion the court “shall require” the plaintiff to
file a bond of at least $2,500 to secure costs and attorney's fees
in the event the plaintiff failed to recover exemplary damages.



In Allen v. Jordanos' Inc. (1975) 52 Cal.App.3d 160 [125
Cal.Rptr. 31], the court followed Beaudreau, striking a
requirement in Code of Civil Procedure section 830 that
before issuing a summons in an action for libel or slander
“the clerk shall require a written undertaking on the part
of the plaintiff in the sum of five hundred dollars ...” The
same result was reached by the Appellate Department of the
Imperial County Superior Court in Gonzales v. Fox (1977)
68 Cal.App.3d Supp. 16 [137 Cal.Rptr. 312], where the
issue was the validity of Code of Civil Procedure section
1030's requirement that a nonresident plaintiff post a bond not
exceeding $300 upon demand by the defendant and post such
further amount as might be ordered by the court upon proof
that the original undertaking was insufficient.



Both the Beaudreau and Nork courts noted Corporations
Code section 834 as an example of a statute providing a
constitutional undertaking requirement. That section, since
amended and renumbered section 800, provided that the
defendant in a shareholder derivative action could move for
the plaintiff to provide security on the ground either (1) that
there was no reasonable possibility that prosecution of the
action would benefit the corporation or its security holders or
(2) that the moving party, if other than the corporation, did
not participate in the transaction complained of. A hearing
with written or oral evidence concerning the grounds for the
motion and the reasonable expenses of the defendant was
contemplated by the statute, with the court to set the amount
of security, not to exceed $25,000 (Stats. 1967, ch. 1191, §
1, pp. 2902-2904) (present § 800 is substantially identical).
*489



We view the bond provision of Government Code section
91012 as closer in construction to that in Corporations Code
section 834 (now 800) than it is to any of the hereinabove



discussed invalidated bond provisions. In each of those cases,
the defendant could require a bond of a certain amount
without any court hearing, and in all except Allen could obtain
a larger undertaking in ex parte proceedings before the court.
Here, as in Corporations Code section 834, no undertaking
may be required without a hearing and there is no specified
amount for the bond (aside from the $25,000 maximum in §
834, upped to $50,000 in § 800).



Real parties in interest argue that the infirmity with the
section under review here is that it states that “'a court shall
require”' a bond and it suggests the amount of the bond by
stating that the bond will be “'in a reasonable amount ...
to guarantee payment of costs.”' It is true that this wording
could be interpreted to restrict the trial court's discretion
in considering whether the suit is meritorious, requiring it
always to set the bond by reference to the amount reasonably
needed to cover costs. ([2]) However, it is well settled that
“legislation should be construed, if reasonably possible, to
preserve its constitutionality.” (Kash Enterprises, Inc. v. City
of Los Angeles (1977) 19 Cal.3d 294, 305 [138 Cal.Rptr.
53, 562 P.2d 1302].) ( [1b])In light of that principle we
opine that a reasonable construction of section 91012 is
that it provides for a hearing at which the trial court may
make a determination, upon suitable presentation by the
parties, of the probable merit of the lawsuit, and will set
the amount of the undertaking to take into account both
the reasonable costs to the defendant of the lawsuit and the



probability that the lawsuit will be successful. 2  Interpreted
in this manner the section provides procedural due process
protection and insures that the requirement will be used only
to discourage unmeritorious lawsuits, in accordance with its
apparent purpose.



2 This statement is not intended to exclude the possibility



that under the principles set forth in County of Sutter



v. Superior Court, supra., 244 Cal.App.2d 770, and



reaffirmed in Conover v. Hall, supra. 11 Cal.3d



842, 850-853, the trial court might waive the bond



requirement upon a showing of indigency. However, that



issue is not before this court on the present petition.



Let a peremptory writ of mandate issue directing the trial
court to vacate its order denying petitioner's request for a bond
and to reconsider the motion in a manner consistent with the
views expressed herein.



Feinberg, J., and Halvonik, J., concurred.
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The petition of the real parties in interest for a hearing by the
Supreme Court was denied May 10, 1979. *490



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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929 F.2d 576
United States Court of Appeals,



Tenth Circuit.



Cynthia RIPPSTEIN, James H. Weaver, Brenda
Weaver, and Jaime Weaver, Plaintiffs–Appellants,



v.
The CITY OF PROVO, a Municipal



Corporation, Provo Police Department, and
Phillip A. Webber, Defendants–Appellees,



and
Jaime R. Meissner, Defendant.



No. 90–4083.
|



April 3, 1991.



Wrongful death suit was brought against city, city police
department, and police officer. They moved to dismiss for
failure to file undertakings required by Utah law when the
complaint was filed. The United States District Court for
the District of Utah, David Sam, J., dismissed the suit, and
plaintiffs appealed. The Court of Appeals, McKay, Circuit
Judge, held that: (1) failure to file undertaking when filing
complaint in wrongful death action against police officer as
required by Utah statute warranted dismissal of action; (2)
Utah law would be construed to require dismissal of wrongful
death suit filed against city and city police department
without filing undertakings when complaint was filed; and
(3) wrongful death suit filed against police officer, city,
and city police department without filing undertakings when
complaint was filed as required by Utah law would be
dismissed for failure to timely file undertakings.



Affirmed.



Attorneys and Law Firms



*577  Richard L. Hill of Olsen, Hintze, Nielson & Hill,
Provo, Utah, for plaintiffs-appellants.



Gary L. Gregerson, David C. Dixon, and Vernon F. (Rick)
Romney, Provo City Attorneys' Office, Provo, Utah, for
defendants-appellees.



Before McKAY, SEYMOUR, and EBEL, Circuit Judges.



Opinion



McKAY, Circuit Judge.



After examining the briefs and appellate record, this panel
has determined unanimously that oral argument would
not materially assist the determination of this appeal. See
Fed.R.App.P. 34(a); 10th Cir.R. 34.1.9. The case is therefore
ordered submitted without oral argument.



The appellants filed a wrongful death action against the City
of Provo, the Provo Police Department, and Officer Phillip
A. Webber. The appellants were required by Utah law to
file an undertaking in order to proceed against any of the
three defendants. The undertaking requirement applicable to
an action against Officer Webber is contained in Utah Code
Ann. § 78–11–10 (1987), which states in pertinent part,



Before any action may be filed against any sheriff,
constable, peace officer, state road officer, or any other
person charged with the duty of enforcement of the
criminal laws of this state, ... the proposed plaintiff, as a
condition precedent thereto, shall prepare and file with,
and at the time of filing the complaint in any such action, a
written undertaking with at least two sufficient sureties in
an amount to be fixed by the court....



(emphasis added). The action against the City of Provo
and the Provo Police Department is governed by the
Governmental Immunity Act, Utah Code Ann. §§ 63–30–1 to
–18 (1989), which also contains an undertaking requirement:



At the time of filing the action the plaintiff shall file an
undertaking in a sum fixed by the court, but in no case less
than the sum of $300....



Utah Code Ann. § 63–30–19 (1989) (emphasis added).



The appellants failed to file the required undertaking at
the time of filing the complaint. Based on that failure,
the appellees filed a motion to dismiss, and the district
court referred the matter to a magistrate. The magistrate
recommended that the appellants be given ten days
within which to file the undertaking. The appellants filed
the undertaking within the ten-day period. However, the
district court rejected the magistrate's recommendation and
determined that, under Utah law, the undertaking statutes are
to be strictly construed. The court, therefore, dismissed the
action against the City of Provo, the Provo Police Department,
and Officer Webber; and this appeal followed.
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[1]  The provision governing the action against Officer
Webber, section 78–11–10, has been interpreted strictly by
the Utah Supreme Court in Kiesel v. District Court of Sixth
Judicial District, 96 Utah 156, 84 P.2d 782 (1938). Kiesel
states unequivocally:



[W]e hold in this case that the legislature meant what it said
and there was no discretion in the court to permit filing of
the undertaking after the motion to dismiss the complaint.
The undertaking must be filed, or handed to the clerk for
filing, before the complaint is filed.



....



... [W]e think the legislature intended to make the
requirement so positive and unequivocal as to require the
court to dismiss the suit if the bond was not filed at least
contemporaneously with the complaint if motion to dismiss
was timely made.



Id. 84 P.2d at 784 (emphasis in original). *  The Utah court
further held that failure to *578  dismiss upon a proper
motion was reversible error. Id. 84 P.2d at 785. In more recent
cases, section 78–11–10 has been upheld as constitutional.
See Snyder v. Cook, 688 P.2d 496 (Utah 1984); Zamora
v. Draper, 635 P.2d 78 (Utah 1981). Thus it is clear that
dismissal was proper as to Officer Webber.



* The pertinent language reviewed in Kiesel remains



virtually identical in today's version of section 78–11–10.



[2]  The appellants argue that, because the language of
section 63–30–19 differs from section 78–11–19, Kiesel does
not apply to their action against Provo City and the Provo
Police Department. They further argue that they should be
allowed to cure their error by filing an undertaking at some
time after the filing of the complaint.



We find the appellants' argument unpersuasive. Sections 63–
30–19 and 78–11–19 are parallel provisions applying to
different potential defendants. It is likely that frequently,
as here, parties covered under the two sections will be
defendants in the same lawsuit. Therefore, it is logical
to assume that the Utah courts would construe the two
provisions similarly.



The Utah Supreme Court has not decided this precise issue,
but the reasoning of Kiesel supports our conclusion. The court
in Kiesel noted that section 78–11–10 is somewhat ambiguous
as to the exact time when the undertaking must be filed:



Here the wording is to the effect that the undertaking must
be filed “before any such action is filed, and as a condition
precedent thereto” which is immediately qualified by
what follows in that the undertaking need be filed only
contemporaneously with the filing of the complaint—the
language continuing, “the proposed plaintiff shall prepare
and file with, and at the time of filing, the complaint in any
such action, a written undertaking.”



84 P.2d at 783 (emphasis in original). The court
concluded that this required filing of the bond “at least
contemporaneously with the complaint.” Id. 84 P.2d at 784
(emphasis added). While section 63–30–19 does not contain
the words that created the ambiguity in section 78–11–
10—“before any such action is filed” or “as a condition
precedent to”—it still contains the unambiguous language,
“at the time of filing the action.” We think this language is
sufficiently positive to indicate that an undertaking must be
filed contemporaneously with the complaint in order to be
timely under section 63–30–19.



Having decided the issue of timeliness, we turn to the proper
remedy for failure to timely file the undertaking. A recent
Utah case, Hansen v. Salt Lake County, 794 P.2d 838, 840
(Utah 1990), states that the appropriate remedy for failure to
make a timely filing of an undertaking under section 63–30–
19 is dismissal without prejudice.



[3]  [4]  Finally, this case is unusual because the appellants
previously filed the same suit in state court, failed to timely
file an undertaking in the state court, and had the precise
question which we address here decided against them by the
state trial judge. While we are not bound by the state trial
court's opinion, at the very least it provides evidence of what
the state courts would do in this circumstance. See Rippstein v.
City of Provo, No. CV 88 1459 (Utah Dist.Ct. Nov. 2, 1988);
Jackson v. Johns–Manville Sales Corp., 781 F.2d 394, 397
(5th Cir.), cert. denied, 478 U.S. 1022, 106 S.Ct. 3339, 92
L.Ed.2d 743 (1986) (when predicting state law, in absence of
specific guidance from highest state court, federal court looks,
inter alia, to lower state court decisions). Therefore, we hold
that the district court properly dismissed the action against
defendants City of Provo and Provo Police Department.



The order of the district court is AFFIRMED.
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920 P.2d 1159
Supreme Court of Utah.



Albert L. ROSS, Plaintiff and Appellee,
v.



Greg M. SCHACKEL, M.D.,
Defendant and Appellant.



No. 930629.
|



July 12, 1996.



Prison inmate brought medical malpractice action against
physician employed by Utah State Prison. Physician moved
for summary judgment on basis of statute that immunizes
government employee from liability unless employee acted
with fraud or malice. The Third District Court, Salt Lake
County, Timothy R. Hanson, J., denied motion, holding
that statute was unconstitutional as applied to prisoners'
negligence actions against prison physicians. Physician
appealed. The Supreme Court, Howe, J., held that: (1) statute
did not violate “open courts” clause of Utah Constitution;
(2) statute did not violate due process clause of Utah
Constitution; and (3) statute did not violate “uniform
operation of laws” clause of Utah Constitution.



Reversed.



Stewart, Associate C.J., issued dissenting opinion in which
Durham, J., concurred.



Attorneys and Law Firms



*1161  Ross C. Anderson, Nathan B. Wilcox, Salt Lake City,
for plaintiff.



Jan Graham, Att'y Gen., Elizabeth King, Carol Clawson, Asst.
Att'ys Gen., Salt Lake City, for defendant.



Opinion



HOWE, Justice:



Plaintiff Albert L. Ross, a prison inmate, brought this
negligence action against defendant Greg M. Schackel, a
physician employed by the Utah State Prison. The district
court denied Schackel's motion for summary judgment, and
we granted his petition for interlocutory review.



In his complaint, Ross alleged that Schackel negligently
misdiagnosed his leg fracture as cartilage and ligament
damage, failed to treat the fracture, and ignored his repeated
complaints of severe pain. As a result, his leg healed
improperly and physicians at the University of Utah Medical
Center had to perform surgery to rebreak the leg and set it
properly with pins and metal rods. He brought this action
against Schackel, claiming damages for physical pain, mental
anguish, and severe leg impairment. Schackel moved to
dismiss, contending that he was immune from liability for
negligence under the Governmental Immunity Act, Utah



Code Ann. § 63–30–4(4). 1  The trial court denied the motion,
ruling that subsection 63–30–4(4) was unconstitutional under
the open courts clause of the Utah Constitution. Utah Const.
art. I, § 11. After further discovery, Schackel moved for
summary judgment, arguing that subsection 63–30–4(4) did
not violate the open courts clause because it was not an
arbitrary or unreasonable abrogation of the rights or remedies
that prisoners enjoyed at common law. The trial court rejected
that argument and denied the motion. Schackel appeals.



1 Section 63–30–4(4) provides:



An employee may be joined in an action against a



governmental entity in a representative capacity if the



act or omission complained of is one for which the



governmental entity may be liable, but no employee



may be held personally liable for acts or omissions



occurring during the performance of the employee's



duties, within the scope of employment, or under color



of authority, unless it is established that the employee



acted or failed to act due to fraud or malice.



[1]  We initially dispose of Ross's contention that this
court lacks jurisdiction to grant and hear Schackel's appeal.
He argues that the district court entered its order denying
Schackel's motion for summary judgment on November 18,
1993, and that Schackel's petition for permission to appeal
from that interlocutory order was not filed within twenty days
thereafter as mandated by rule 5(a) of the Utah Rules of
Appellate Procedure.



We conclude that we do have jurisdiction. Because the order
denying Schackel's motion for summary judgment was not
a final order, he could and did move for reconsideration of
that denial. Utah R.Civ.P. 54(b); Timm v. Dewsnup, 851 P.2d
1178, 1185 (Utah 1993). His motion to reconsider was denied
by the district court on December 6, 1993. His petition for
permission to appeal from that December 6 denial was timely
filed on December 27 (December 26, the twentieth day, fell on
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a holiday). Thereafter, this court granted Schackel's petition
for permission to appeal from the December 6 order of denial.



[2]  In determining whether the trial court correctly denied
Schackel's motion for summary judgment, we examine
whether there is a genuine issue as to any material fact, and
if there is not, we examine whether Schackel is entitled to
judgment as a matter of law. Arrow Indus., Inc. v. Zions First
Nat'l Bank, 767 P.2d 935, 936 (Utah 1988). Under subsection
63–30–4(4) of the Utah Code, a plaintiff cannot maintain
an action against a government employee unless the *1162
employee acted with fraud or malice. Lancaster v. Utah State
Prison, 740 P.2d 261, 262 (Utah 1987); Maddocks v. Salt
Lake City Corp., 740 P.2d 1337, 1339 (Utah 1987). In this
case, Ross has alleged only negligence. Therefore, we must
reverse the trial court's order denying Schackel's motion for
summary judgment unless we find that subsection 63–30–
4(4) is unconstitutional as applied to prisoners' negligence
actions against prison physicians. In examining this issue, we
grant no deference to the trial court's conclusions of law but
review them for correctness. Madsen v. Borthick, 769 P.2d
245, 247 (Utah 1988).



I. THE OPEN COURTS CLAUSE



The open courts clause provides:



All courts shall be open, and every
person, for an injury done to him
in his person, property or reputation,
shall have remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this State, by himself or
counsel, any civil cause to which he is
a party.



Utah Const. art. I, § 11. Schackel asks this court to reconsider
its holding in Berry v. Beech Aircraft Corp., 717 P.2d
670, 680 (Utah 1985), that the open courts clause limits
the legislature's ability to substantially modify or abrogate
remedies for injuries to person, property, or reputation. He
argues that, on its face, the open courts clause protects
procedural rather than substantive rights and limits judicial
rule making, not legislative lawmaking. He also argues that
this court's interpretation of the open courts clause in Berry
violates the fundamental principle of separation of powers



by empowering the common law with constitutional status
over statutory law. Finally, he asserts that the political climate
during the early history of Utah, which was characterized by
distrust of courts, demonstrates that the constitutional framers
wrote the open courts clause solely as a limitation on the
judiciary, not on the legislature.



[3]  [4]  It is unnecessary for us in this case to undertake the
reconsideration of our holding in Berry because even under
that decision, the denial of Schackel's motion for summary
judgment cannot be sustained. Under Berry, subsection 63–
30–4(4) is unconstitutional if it abrogates an existing legal
remedy for the violation of a basic right and fails either to
provide an alternative remedy or to justify the abrogation by
citing the vindication of a social or an economic evil. Berry,
717 P.2d at 677 n. 4, 680. In deciding whether this subsection
abrogated such a remedy, we must examine the common
law at the time of statehood to determine whether a prisoner
could recover damages from a prison physician for negligent
medical care. Id. at 676 n. 3



[5]  An examination of the cases decided by this court at
or about the time of statehood reveals the general rule that
public officers and employees enjoyed no official immunity
for negligently performed ministerial acts but were shielded
by immunity if the act involved the exercise of discretion.
In Clinton v. Nelson, 2 Utah 284 (1877), a prisoner sued
a U.S. marshal for false imprisonment and for “cruel and
inhuman treatment” while a prisoner. Id. at 285. On the first
issue, the prisoner contended that the marshal improperly
imprisoned him at a location other than the county jail. Id.
at 287. The Utah Territorial Supreme Court held that the
marshal, who had acted in good faith and on a valid warrant,
was entitled to “reasonable discretion” as to where he should
house the prisoner. Id. at 290. On the second issue, the court
found, “Nothing whatever has appeared that would evince any
intention on the part of the marshal to act cruelly toward the
appellant.” Id. The court concluded that the prisoner was not
entitled to any damages because the marshal had not violated
any duty to the prisoner. Id. at 291.



In the early years of statehood, this court decided Garff v.
Smith, 31 Utah 102, 86 P. 772 (1906). In Garff, a sheepherder
brought a negligence action against the state sheep inspector,
contending that the inspector's quarantine of his sheep in a
place without proper food caused the death of 1,500 head. 31
Utah at 105–06, 86 P. at 772–73. The court articulated the
following rule:
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*1163  [A] public officer, acting
judicially, or in a quasi judicial
capacity, cannot be made personally
liable in a civil action, unless the act
complained of be willful, corrupt, or
malicious, or without the jurisdiction
of the officer. But, if the duties of
the officer are merely ministerial, he
is liable in a civil action when, in
the performance of them, he acts
negligently.



31 Utah at 107, 86 P. at 773. The court concluded that the
inspector's actions were quasi-judicial in nature because he
was statutorily authorized to make immediate regulations for
the quarantining of diseased sheep. 31 Utah at 108, 86 P. at
774. These regulations, including the defining of the place
and limits of the quarantine, were left wholly to the judgment
and discretion of the inspector. Thus, the court held that the
inspector was immune from a negligence action. Id.



This court continued to recognize the ministerial versus
judicial/quasi-judicial distinction, although using somewhat
different terminology, in Richardson v. Capwell, 63 Utah
616, 176 P. 205 (1918). In Richardson, this court found that
a marshal could not be liable for false imprisonment if he
acted pursuant to a warrant, in good faith, and without malice
because the arrest, conviction, and imprisonment of a person
are “official acts” subject to immunity. 63 Utah at 624, 176
P. at 208. However, we held that a jailer had to provide
food, warmth, and sanitary conditions to prisoners and that
a prisoner could obtain compensatory damages from a jailer
for failing to provide these necessities. Id. The “official” acts
referred to in Richardson were granted immunity the same as
judicial/quasi-judicial acts were in Garff. The court explained
that sound public policy demands that “all judicial officers
feel free to exercise their duties fearlessly and without the
dread or fear of a damage suit for false imprisonment for any
mistake of judgment.” 63 Utah at 624, 176 P. at 209.



We echoed this rule and policy statement in Hjorth v.
Whittenburg, 121 Utah 324, 241 P.2d 907 (1952). There
we held that a state road commissioner exercising his
discretionary, official duties was not liable for damages
to property adjacent to a highway, “otherwise public
officials would be fearful to act at the risk of finding
themselves personally liable for acts done in good faith in the
performance of their duties.” 121 Utah at 329, 241 P.2d at
909.



More recently, in Sheffield v. Turner, 21 Utah 2d 314, 445
P.2d 367 (1968), an inmate brought an action against the
warden of the Utah State Prison for injuries he received
when a fellow prisoner stabbed him. We explained, “The
anciently established and almost universally recognized
general rule which this court has consistently announced
and adhered to is that the government, its agencies and
officials performing governmental functions are protected by
sovereign immunity.” 21 Utah 2d at 316, 445 P.2d at 368
(footnote omitted). We contrasted the potential for abuse
of prisoners with the need of prison supervisors to have
broad power in maintaining order and discipline, stating, “If
such officials are too vulnerable to lawsuits for anything
untoward which may happen to inmates a number of evils
follow, including a breakdown of discipline and the fact
that capable persons would be discouraged from taking such
public positions.” 21 Utah 2d at 317, 445 P.2d at 369 (footnote
omitted). We concluded:



[W]here one inmate has injured
another, the warden and other prison
officers are protected by the doctrine
of sovereign immunity against claims
of negligence so long as they are
acting in good faith and within the
scope of their duties, and that they
could not be held liable unless they
were guilty of some conduct which
transcended the bounds of good faith
performance of their duty by a wilful
or malicious wrongful act which they
know or should know would result in
injury.



Id.



Sheffield, therefore, granted broad immunity to acts of prison
officers absenta “wilful or malicious wrongful act,” justifying
the doctrine on the basis of prison officers' need to maintain
order and discipline among the most rancorous individuals in
society. Although unstated, this immunity apparently applied
only to discretionary acts of prison *1164  officers but not



to ministerial duties. 2  See Cornwall v. Larsen, 571 P.2d 925,
927 (Utah 1977) (commenting to this effect).



2 In his dissenting opinion, Associate Chief Justice Stewart



relies on Benally v. Robinson, 14 Utah 2d 6, 376 P.2d



388 (1962), and states that we there held that the officer



involved “was not immune for his negligent ministerial
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conduct.” However, I can find no mention of immunity



in the court's opinion.



[6]  [7]  Drawing on these cases, we can identify the
applicable rule at common law: A prison doctor, if performing
a ministerial duty in good faith, would have been liable
for compensatory damages but not for punitive damages.
However, the doctor would have been immune from an action
for negligence if acting in a discretionary, official capacity.
Applying this rule to the facts in this case, we examine
whether Schackel's care of Ross constituted a ministerial act
at common law.



In Garff, we described a ministerial act as one that is



absolute, certain, and imperative, involving merely the
execution of a set task, and when the law which imposes it
prescribes and defines the time, mode and occasion of its
performance with such certainty that nothing remains for
judgment or discretion. Official action is ministerial when
it is the result of performing a certain and specific duty
arising from fixed and designated facts.



. . . . .



A ministerial act is one which a public officer is required to
perform upon a given state of facts in a prescribed manner
in obedience to the mandate of legal authority and without
regard to his own judgment or opinion concerning the
propriety or impropriety of the act to be performed.



Garff, 31 Utah at 107–08, 86 P. at 773–74 (adopting the
language of People v. Bartels, 138 Ill. 322, 27 N.E. 1091,
1092 (1891), and State v. Meier, 143 Mo. 439, 45 S.W. 306,
308 (1898)).



Thirty years later, in State Tax Commission v. Katsis, 90 Utah
406, 62 P.2d 120 (1936), this court cited with approval the
following definitions of what constitutes a ministerial act:



“The duty is ministerial, when the law, exacting its
discharge, prescribes and defines the time, mode and
occasion of its performance, with such certainty that
nothing remains for judgment or discretion.” Grider v.
Tally, 77 Ala. 422, 54 Am. Rep. 65.



“A ministerial act may be defined to be one which a person
performs in a given state of facts in a prescribed manner in
obedience to the mandate of legal authority, without regard
to or the exercise of his own judgment upon the propriety of
the acts being done.” 2 Bouv.Law Dict. 416; 27 Cyc. 793.



90 Utah at 413, 62 P.2d at 123 (holding tax assessment a quasi
judicial act). An example of a ministerial duty for which there
is no immunity occurred in Connell v. Tooele City, 572 P.2d
697, 699 (Utah 1977), where a court clerk was held to be liable
for failing to properly docket the payment of a fine, resulting
in the issuance of a bench warrant and subsequent arrest of



the plaintiff. 3



3 In his dissenting opinion, Justice Stewart maintains that



to be immune, a discretionary act must involve high-level



policy making. That is true under the 1965 Governmental



Immunity Act, Utah Code Ann. §§ 63–30–1 to –34.



See Carroll v. State, 27 Utah 2d 384, 388–89, 496



P.2d 888, 891 (1972). In Frank v. State, 613 P.2d 517,



520 (Utah 1980), we adopted that definition in a suit



against a psychologist working in a state hospital to



make the law congruent in suits against the state under



the Immunity Act and suits against the employee whose



negligence caused the alleged injury. But as indicated



above, before the passage of the Immunity Act, there was



no requirement that to be immune, a discretionary act had



to involve high-level policy making.



Although we do not have any direct case law to rely upon, 4



applying the standard in Garff and Katsis we conclude that
Schackel's rendering of medical care to prisoners could not
properly be described as ministerial in nature at common
law. The care a prison *1165  physician provides does not
merely involve the execution of a set task without the need for
judgment or discretion. Nor does the care arise out of a clear
state of facts. Rather, a great deal of judgment and opinion are
involved in making a diagnosis and prescribing appropriate
medical treatment.



4 The parties have not cited us to, nor have we found, any



cases specifically addressing the liability of government-



employed doctors at the turn of the century. Cf. Wood



v. Boone County, 153 Iowa 92, 133 N.W. 377, 380–81



(1911) (finding that county overseer of poor was immune



from liability for failing to ensure that adequate medical



attention was given to transient).



A number of cases from other jurisdictions hold that
medical care is discretionary in nature, entitling the physician
to immunity. See Estate of Burks v. Ross, 438 F.2d
230, 235 (6th Cir.1971) (V.A. hospital physician “in her
diagnoses and treatment of patients ... was vested with
discretion” and therefore was entitled to immunity from
suit); Smith v. Arnold, 564 So.2d 873, 876 (Ala.1990)
(state hospital psychiatrist immune from liability because
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his decisions and recommendations concerning patient's care
were discretionary); Canon v. Thumudo, 430 Mich. 326,
422 N.W.2d 688, 699 (1988) (medical decision making is
inherently discretionary); Baker v. Straumfjord, 10 Or.App.
414, 500 P.2d 496, 497 (1972) (physician employed at
state university infirmary immune from liability for student's
suicide because alleged negligent acts were discretionary in
nature), modified by Comley v. Emanuel Lutheran Charity



Bd., 35 Or.App. 465, 582 P.2d 443, 448 (1978). 5



5 We recognize that there is a split of authority on this



issue. We do not attempt to address whether immunity



should apply to all government-employed physicians



generally but limit our decision to those working in



prisons.



Prison doctors would seem to be especially entitled to
immunity given that their official duties are integral to the
performance of a uniquely governmental function. A recent
opinion highlighted the governmental role prison medical
workers perform in holding a physician's assistant immune
from liability for alleged negligence in diagnosing and
treating a jail inmate's fatal pulmonary emboli. Schmidt v.
Adams, 211 Ga.App. 156, 438 S.E.2d 659, 661 (1993). The
court explained that the assistant was not acting “within
the scope of a traditional doctor-patient relationship which
incidentally arises at a publicly owned or funded hospital,”
but as a jail employee, “his primary concern and duty is the
governmental function of caring for persons confined in the
jail.” Id., 438 S.E.2d at 660. The court concluded that the
assistant's actions “clearly were undertaken in his official
capacity and as part of a governmental function.” Id. at 661.
Schackel's duties were likewise uniquely different from those
of a doctor in the private sector, where no function distinctive



to government is being exercised. 6



6 In his dissenting opinion, Justice Stewart opines that the



medical care of prisoners is not a governmental function,



relying on a concurring opinion in Spencer v. General



Hospital of the District of Columbia, 425 F.2d 479, 489



(D.C.Cir.1969). There is a vast difference between the



operation of a state-owned hospital, where patients are



voluntarily admitted as they are at private hospitals, and



the operation of a prison, where its residents are kept



involuntarily and the state must provide for their every



need.



Virginia courts have also distinguished between government
physicians generally, James v. Jane, 221 Va. 43, 282 S.E.2d
864, 867, 870 (1980) (no immunity for attending physicians
on medical school faculty where they essentially acted as



independent contractors), and those physicians more closely
tied to the government's interests. Gargiulo v. Ohar, 239
Va. 209, 387 S.E.2d 787, 790–91 (1990) (holding physician
immune where, among other things, he was salaried state
employee, received no compensation from patients, and was
not permitted to choose or refuse patients); Lawhorne v.
Harlan, 214 Va. 405, 200 S.E.2d 569, 572 (1973) (same),
overruled on other grounds, First Virginia Bank–Colonial v.
Baker, 225 Va. 72, 301 S.E.2d 8, 12 (1983).



We conclude that under our common law at the time of
statehood, physicians employed by the state to provide
medical care to prisoners would not have been liable
for negligence. We recognize that two recent cases hold
prison doctors liable for negligence. Moss v. Miller, 254
Ill.App.3d 174, 192 Ill.Dec. 889, 894, 625 N.E.2d 1044,
1049 (1993); Cooper v. Bowers, 706 S.W.2d 542, 543



(Mo.Ct.App.1986). 7  Nevertheless, we are persuaded *1166
that our common law more closely comports with the
approach of the court in Schmidt. This conclusion is
consistent with the public policy of granting immunity in
that prison doctors should be able to freely perform their
duties without the fear of being sued by prisoners and
without spending a significant amount of their time defending



lawsuits. 8  See Richardson, 63 Utah at 624, 176 P. at 209;
Hjorth, 121 Utah at 329, 241 P.2d at 909; Sheffield, 21 Utah
2d at 317, 445 P.2d at 369.



7 The dissent cites numerous cases holding physicians



employed by state facilities other than prisons liable for



negligence. While these cases offer some insights, the



issue before us is whether prison physicians would be



liable under our common law at the time of statehood.



8 One prison doctor testified that in fifteen years of private



practice, he had been sued by a patient only once.



However, in two years at the prison, he was sued twenty-



two times and stated that he does not “go a week without



being threatened with litigation.”



In his dissenting opinion, Justice Stewart relies upon two
cases that we decided over eighty years after statehood and
after the passage of the Governmental Immunity Act (the Act)
in 1965 which waived governmental immunity in many areas
where it had existed since before statehood. In the first case,
Frank v. State, 613 P.2d 517 (Utah 1980), a patient at the
University of Utah Medical Center committed suicide. His
family brought suit against the state and a psychologist—not a
physician—who worked with the hospital under a contractual
arrangement. We held that the Act generally waives the state's
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immunity when the plaintiff alleges a negligent act of a state
employee. Id. at 519; see Utah Code Ann. § 63–30–10. We
further held that the same legal standard should apply to the
individual: “[I]t is contrary to reason to deny governmental
immunity to a public employer and then grant it to the very
employee allegedly causing the injury.” Frank, 613 P.2d at
520. This denial of immunity to the employee marked a
change from the case law we have discussed above and was
driven by the necessity to make the law congruent after the
change wrought by passage of the Act.



The second case relied upon by Justice Stewart is Payne v.
Myers, 743 P.2d 186 (Utah 1987), a suit against two state-
employed physicians. We noted that a 1978 amendment was
made to the Act providing that no government employee shall
be held personally liable for his or her acts or omissions unless
the employee acted or failed to act due to gross negligence,
fraud, or malice. Id. at 188; see Utah Code Ann. § 63–
30–4(4). We further noted, “Prior to the 1978 amendment,
the doctors as governmental employees had no immunity
from suit for their simple negligence.” 743 P.2d at 188. That
statement reflected our decision in Frank v. State. It did not
reflect the state of the law at or around statehood, when a
government employee enjoyed immunity in the performance
of discretionary acts.



Because Schackel would not have been liable for negligence
under the common law at statehood, it follows that subsection
63–30–4(4) does not violate the open courts clause.



II. DUE PROCESS



[8]  Ross contends that even if subsection 63–30–4(4) is
valid under the open courts clause, Schackel is not entitled to
summary judgment because the subsection violates the due
process clause of the Utah Constitution. This clause states,
“No person shall be deprived of life, liberty or property,
without due process of law.” Utah Const. art. I, § 7. In
examining the subsection under the due process clause,
we will apply the rational basis test. Under this test, we
cannot invalidate the subsection unless the recognition of
statutory immunity for negligent prison physicians constitutes
an unreasonable, arbitrary method of achieving the statutory
objectives.



The legislative history fails to explain the objectives of
subsection 63–30–4(4), so we will evaluate it on the basis
of its perceived purpose with regard to prison employees.



See Blue Cross & Blue Shield v. State, 779 P.2d 634, 637
(Utah 1989) (explaining that this court may judge statutes on
the basis of their reasonable or actual legislative purposes).
We perceive that the legislative objective was to balance
prisoners' interests in the fulfillment of their basic needs
with the public interest in maintaining prison discipline.
This court has already recognized that because of the hostile
working environment of the prison, workers need some
flexibility to maintain security while administering to the
daily needs of prisoners. Wickham v. Fisher, 629 P.2d 896,
901 (Utah 1981); *1167  Sheffield, 21 Utah 2d at 317,
445 P.2d at 369. Prisoners frequently threaten and assault
medical personnel, and they often feign illness to obtain
unnecessary medications, manipulate housing assignments,
and escape work. If prisoners were allowed to bring actions
against medical personnel for negligence, personnel might
be more easily manipulated or threatened and breakdowns
of discipline might occur. See id. Thus, we find that
maintaining immunity for prison physicians from actions for
negligence but subjecting them to liability for fraud or malice
is a reasonable method of meeting prisoners' needs while
maintaining discipline in the prison.



III. UNIFORM OPERATION OF LAWS



[9]  Finally, Ross contends that subsection 63–30–4(4)
violates the uniform operation of laws clause of the Utah
Constitution. This clause provides, “All laws of a general
nature shall have uniform operation.” Utah Const. art. I, § 24.
A law is valid under this clause if (1) it applies equally to
all persons within a class and (2) the statutory classifications
are based on differences that have a reasonable tendency to
further the statutory objectives. Malan v. Lewis, 693 P.2d 661,
670 (Utah 1984). The standard of reasonableness required
by the second part of the test is higher than the standard of
reasonableness required under the federal equal protection
clause. Mountain Fuel Supply Co. v. Salt Lake City Corp., 752
P.2d 884, 889 (Utah 1988).



[10]  Ross argues that this court should not apply the
reasonableness standard but should apply a “heightened
standard of review” as did the lead opinion in Condemarin
v. University Hospital, 775 P.2d 348, 356 (Utah 1989),
because this case involves a classification that infringes
upon the right to a remedy and therefore must be supported
by a strong countervailing public interest. In making this
argument, Ross misstates the law. This court does not
apply a heightened standard every time the legislature
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infringes upon a potential remedy; it applies a heightened
standard only when the legislature infringes upon an interest
protected by the open courts clause. Such an interest was
involved in Condemarin, where Justice Durham articulated
and applied a heightened standard and concluded that the
Utah Governmental Immunity Act abrogated an individual's
common law right to recover damages for injuries negligently
inflicted by employees of the University Hospital. Id. This
conclusion was based upon the common law rule that an
individual could recover from a governmental agency if the
agency was involved in proprietary activities but not if it was
involved in purely governmental activities. Id. at 350–52. In
this case, however, subsection 63–30–4(4) did not abrogate
a common law right to a remedy, and the reasonableness
standard applies.



[11]  Ross asserts that subsection 63–30–4(4) creates two
unreasonable classifications. First, it allows all victims of
medical malpractice except those injured by government
employees to recover from the tortfeasors. However, this is
an inaccurate characterization of the classification at issue.
The subsection does not separate those injured by government
employees from all other medical patients; it separates
prisoners injured by prison medical workers' negligent
medical care from medical patients injured at the University
Hospital and private hospitals. See Condemarin, 775 P.2d at
356. We find that this is a reasonable classification.



[12]  [13]  The general principle underlying the uniform
operation of laws clause is that “persons similarly situated
should be treated similarly, and persons in different
circumstances should not be treated as if their circumstances
were the same.” Malan, 693 P.2d at 669. The circumstances
of prisoners are drastically different from the circumstances
of patients at the University Hospital and private hospitals.
In these hospitals, patients check in voluntarily because of
health problems. Prisoners, on the other hand, are placed
in prison because they have not conformed to the basic
rules necessary for living in society, and prison health
workers must make judgment calls about prisoners' health
while avoiding manipulation and ignoring harassment. The
dangers inherent in operating a prison justify, or even
necessitate, a classification which separates prisoners *1168
from other medical patients. While prisoners' status as
felons does not justify divesting them of all of their rights,
it must play a role in determining whether the statutory
classification of prisoners apart from other members of
society is constitutional. See, e.g., Wickham, 629 P.2d at 901
(acknowledging that prisoners do not enjoy full rights of



personal liberty enjoyed by society at large); In re Goalen,
30 Utah 2d 27, 30–31, 512 P.2d 1028, 1029–30 (1973)
(holding that it is not unconstitutional to deny prisoner the
right to marry), cert. denied, 414 U.S. 1148, 94 S.Ct. 905,
39 L.Ed.2d 104 (1974). In this case, we find that treating
prisoners differently from patients at the University Hospital
and private hospitals does not violate the uniform operation
of laws clause.



[14]  The second classification that Ross cites as
unreasonable is based upon the premise that subsection
63–30–4(4), when combined with subsection 63–30–10(10),
which retains government entities' immunity from liability
for injuries arising out of incarceration, effectively precludes
prisoners from bringing negligence actions against any party.
Ross argues that this unconstitutionally separates prisoners
from University Hospital patients, who may recover from the
hospital. However, as we have already discussed above, this is
not an unreasonable classification, and the fact that prisoners
are prohibited from recovering from the state, as well as
from the prison physician, does not alter that conclusion.
Accordingly, Schackel is entitled to summary judgment as a
matter of law.



Reversed.



ZIMMERMAN, C.J., and RUSSON, J., concur.



STEWART, Associate Chief Justice, dissenting:
I respectfully dissent.



The issue in this case is not whether the State must provide
expensive medical facilities and equipment at the Utah State
Prison, or even the number of trained medical personnel the
State should employ to provide adequate medical care to
prisoners. The issue is whether Utah Code Ann. § 63–30–
4(3) and (4) are unconstitutionally overbroad in permitting
lawsuits against government employees for tortious conduct



only if their acts are fraudulent and malicious. 1  On the
specific facts of this case, the question is whether a physician
who treated an incarcerated person had a legal duty not to
commit malpractice on that person. The majority holds that
the physician has no legal duty to refrain from malpractice.
In short, incarcerated persons are not entitled to competent
medical treatment and have no legal remedy for negligent
treatment that may endanger one's health or life, unless the
malpractice is either so extreme as to constitute “cruel and
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unusual punishment” or is fraudulent or malicious. See Bott
v. DeLand, 922 P.2d 732 (Utah 1996), also issued today. In
effect, prisoners are treated as a subspecies of the human race
who are not entitled to reasonable, competent medical care. I
find no justification either as a practical or as a legal matter
for allowing prison physicians to commit malpractice with
impunity. The majority's ruling is repugnant to fundamental
legal precepts and contrary to the dictates of stare decisis.



1 Sections 63–30–4(3) and (4) state:



(3)(a) Except as provided in Subsection (b), an action



under this chapter against a governmental entity or its



employee for an injury caused by an act or omission



that occurs during the performance of the employee's



duties, within the scope of employment, or under color



of authority is a plaintiff's exclusive remedy.



(b) A plaintiff may not bring or pursue any other



civil action or proceeding based upon the same subject



matter against the employee or the estate of the



employee whose act or omission gave rise to the claim,



unless:



(i) the employee acted or failed to act through fraud



or malice; or



(ii) the injury or damage resulted from the



conditions set forth in Subsection 63–30–36(3)(c).



(4) An employee may be joined in an action against



a governmental entity in a representative capacity if



the act or omission complained of is one for which the



governmental entity may be liable, but no employee



may be held personally liable for acts or omissions



occurring during the performance of the employee's



duties, within the scope of employment, or under color



of authority, unless it is established that the employee



acted or failed to act due to fraud or malice.



Article I, section 11 of the Utah Constitution declares that
every person has a right to *1169  a “remedy by due course
of law” for an injury to “person, property or reputation.”
By virtue of Utah Code Ann. § 63–30–4(3) and (4), the
Legislature has abolished an individual's right to a “remedy
by due course of law” for an injury inflicted on his person,
property, or reputation by a government employee unless the
employee acts with fraud or malice. In Berry v. Beech Aircraft
Corp., 717 P.2d 670, 675–76 (Utah 1985), a unanimous Court
stated that one of the framers' basic purposes in including
article I, section 11 in the Declaration of Rights of the
Constitution was to prevent politically powerful groups from
stripping individuals of legal remedies for injuries to basic
personal interests because they have no favor in the legislative
halls and are subject to oppression by powerful economic
forces, hostility by the majority, or prejudice. Such persons



are “generally isolated in society, belong to no identifiable
group, and rarely are able to rally the political process to
their aid” and therefore were guaranteed a remedy “by due
course of law” for injuries to their “persons, property, or



reputations.” 2  Berry, 717 P.2d at 676. 3  In DeBry, however,
the Court held that the scope of the protections afforded by
article I, section 11 had to be viewed in light of the immunities
which the courts recognized when the Utah Constitution was
adopted: “At the time the Constitution and article I, section 11
were adopted, most remedies for the protection of the interests
and values embodied in the terms ‘person,’ ‘property,’ and
‘reputation’ were either common law or equitable remedies,
but the law also recognized various tort immunities that were
exceptions to those remedies.” DeBry, 889 P.2d at 435. Thus,
by implication, the framers intended such immunities to be
exceptions to the rights guaranteed by article I, section 11
unless those immunities became obsolete and were abolished



by the Legislature or the Court. Id. at 436. 4  The question in
the instant case, therefore, is what was the scope of immunity
that government employees and officials had as of the time of
statehood for their tortious actions?



2 Notwithstanding the flatly erroneous assertions to the



contrary by the Attorney General, who represents the



defendant, this Court has made it abundantly clear that



the guaranteed remedy provision of the open courts



clause does not constitutionalize the common law. DeBry



v. Noble, 889 P.2d 428, 436 (Utah 1995); Berry v.



Beech Aircraft Corp., 717 P.2d 670, 676 (1985). Indeed,



the meaning of the terms “person,” “property,” and



“reputation” have evolved over time. DeBry, 889 P.2d



at 436. The Attorney General also erroneously asserts



that article I, section 11 is procedural only, provides no



substantive guarantees for the protections of “person,”



“property,” and “reputation” and, indeed, violates the



separation of powers. The arguments border on the



absurd. First, a vast number of constitutional provisions



limit the Legislature's power to make laws. Such is an



important purpose of the Constitution. Such provisions



obviously limit legislative power and do not violate the



doctrine of separation of power. Second, in Berry v.



Beech Aircraft Corp., 717 P.2d 670 (Utah 1985), we



carefully analyzed the history of open court clauses and



the language of the Utah provision and similar provisions



in various other state constitutions, and were compelled



to the conclusion that the Utah provision, like those of a



number of other states, does indeed provide substantive



constitutional protections to the vital interests embodied



in one's “person,” “property,” and “reputation.” Id. at



674–76.
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3 Berry recognized, however, that the Legislature could



modify or abolish remedies at law for the protection of



one's “person, property, or reputation” if a two-part test



was met. First, the guarantee in article I, section 11 is met



if the Legislature provides an effective and reasonable



alternative remedy by due course of law to vindicate



the person's constitutionally protected interest. Second,



if the Legislature provides no substitute or alternative



remedy that is substantially equal in value to the remedy



that was abolished, then there must be a “clear social or



economic evil to be eliminated” that is demonstrated and



“the elimination of an existing legal remedy ... [must not



be] an arbitrary or unreasonable means for achieving the



objective.” Berry, 717 at 680. In the instant case, there is



no alternative remedy whatsoever, and there is no clear or



demonstrable “social or economic evil to be eliminated”



that justifies the denial of a legal remedy to a prisoner



for malpractice.



4 Of course, new immunities could be created by



compliance with the conditions laid down in Berry, 717



P.2d at 680. The majority opinion makes no effort to



show that those conditions have been met in denying



plaintiff a remedy for an injury to his person.



The official immunity doctrine is a relatively recent
development in the common law. As one scholar has stated:



[T]he common law traditionally
did not distinguish between public
officials and private *1170
individuals for purposes of
determining the scope of personal tort
liability. In fact, courts that drew such
a distinction often imposed a stricter
standard of care on officials than
on private individuals, holding them
personally liable for the consequences
of simple non-negligent mistakes.



George A. Bermann, Integrating Governmental and Officer
Tort Liability, 77 Colum.L.Rev. 1175, 1178 (1977). Indeed,
early Utah cases allow an extremely narrow immunity
for governmental officers which applied only when acting
pursuant to judicial or legislative mandate.



Over time, however, the courts recognized that imposing
tort liability on government officials for the exercise of
discretionary policy making functions would “make public
officials unduly fearful in their exercise of authority and
discourage them from taking prompt and decisive action.”
Bermann, supra, at 1178. Accordingly, courts and legislatures



provided immunity for officials who exercise judicial, quasi-
judicial, or legislative functions. See Pierson v. Ray, 386
U.S. 547, 87 S.Ct. 1213, 18 L.Ed.2d 288 (1967); Tenney
v. Brandhove, 341 U.S. 367, 71 S.Ct. 783, 95 L.Ed. 1019
(1951); Bradley v. Fisher, 13 Wall.(80 U.S.) 335, 20 L.Ed.
646 (1871).



The courts and legislatures also created a qualified immunity
for administrative officials and employees who perform
discretionary functions. See, e.g., Note, The Discretionary
Function Exception to Governmental Tort Liability, 61
Marq.L.Rev. 163 (1977); Bermann, supra, at 1178–
79. The doctrine of official immunity, as contrasted
with sovereign immunity, provides those persons who
must exercise discretion in making policy decisions and
implementing innovative programs with judgmental latitude.
The considerations that support immunity for judicial and
legislative acts and for discretionary acts of administrative
officials do not, however, apply to governmental officials
engaged in ministerial acts. The scope of the official
immunity doctrine is stated in the Restatement (Second) of
Torts § 895D (1975), which provides in pertinent part as
follows:



(3) A public officer acting within the general scope of his
authority is not subject to tort liability for an administrative
act or omission if



(a) he is immune because engaged in the exercise of a
discretionary function.



Clinton v. Nelson, 2 Utah 284 (1877), was the first pre-
statehood case to deal with the tort liability of a government
officer. A prisoner charged a marshal with false imprisonment
and tortious mistreatment. The Court held that “the doctrine
is well established, we think, that a ministerial officer, in
performing his duties if he acts in good faith [i.e., without
malice] is only liable for compensatory damages for injuries



against law, and is not liable for exemplary damages.” Id. at
290 (emphasis added). Furthermore, the Court held, “In a case
where the officer is liable for compensatory damages, that is
where no aggravation, no malice is shown—the law fixes the
measure of damages at the actual pecuniary loss by reason of
the tort.” Id. at 290–91 (emphasis added). By distinguishing
between the tortious mistreatment and false imprisonment
claims, Clinton makes clear that while the marshal could be
held liable for his torts committed in performing ministerial
acts, he could not be held liable for those committed while
functioning in a judicial or quasi-judicial capacity. See also
Snell v. Crowe, 3 Utah 26, 5 P. 522 (1881) (allowing suit
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against constable for wrongfully excluding property owner
from his property).



The majority relies heavily on language in Garff v. Smith,
31 Utah 102, 86 P. 772 (1906), for an extraordinarily narrow
definition of the term “ministerial acts.” Garff stated that
“a public officer, acting judicially, or in a quasi-judicial
capacity, cannot be made personally liable in a civil action,
unless the act complained of be willful, corrupt, or malicious,
or without the jurisdiction of the officer.” Id. at 107, 86 P.
772. In Garff, a sheep inspector, as a public officer, was
statutorily authorized to enact regulations and take specific
actions to protect the public health. Garff, 31 Utah at 108, 86
P. 772 (citing 1903 Utah Laws ch. 42, § 4). He was required
to exercise what the Court called *1171  judicial or quasi-



judicial discretion in effectuating his statutory duties. 5



5 Garff must be read in its late nineteenth and early



twentieth century context. Cases contemporary with



it distinguish between a government employee and



a government officer. Professor David notes that



“an ‘office’ essentially involves an exercise of the



sovereignty of the State ... within the legal limits set



up by the terms of the delegation of the power. These



terms are found in the constitution, charters and statutes.”



Leon T. David, The Tort Liability of Public Officers,



12 S.Cal.L.Rev. 127, 132 (1939). The United States



Supreme Court offered a similar definition: “An office



is a public station or employment, conferred by the



appointment of government. The term embraces the



ideas of tenure, duration, emolument, and duties.” United



States v. Hartwell, 6 Wall. 385, 393, 18 L.Ed. 830, 832



(1867). Professor David articulated a test for determining



whether a particular governmental employee is an



officer:



Where the powers conferred and duties imposed



rest in statutory or constitutional provisions,



and the functions are in the main to be



exercised free from the intervention of other



individuals in government, in sovereign functions



or undertakings, rather than in business enterprise,



an office is found to exist under most circumstances.



David, supra, at 132 (footnotes omitted) (emphasis



added); see also Vaughn v. English, 8 Cal. 39, 41



(1857); State v. Jennings, 57 Ohio St. 415, 49 N.E. 404



(1898); Hartigan v. Board of Regents, 49 W.Va. 14,



38 S.E. 698 (1901); Frank J. Goodnow, Principles of



the Administrative Law of the United States 223–24



(1905).



Contrary to the majority's reading of Garff and in accord
with the Court's ruling in Clinton, Richardson v. Capwell,



63 Utah 616, 176 P. 205 (1918), held that the issue of
whether a jailer was liable for negligence for failing to
provide a prisoner with food, warmth, and proper sanitary
conditions was an issue for a jury. Many other courts have
held jailers, sheriffs, and other such officials liable for a
tortious failure to provide prisoners with such necessities.
See cases collected in M.L. Schellenger, Annotation, Civil
Liability of Sheriff or Other Officer Charged with Keeping
Jail or Prison for Death or Injury of Prisoner, 14 A.L.R.2d
353 (1950). Provision of these necessities certainly requires
some amount of discretion. Yet the discretion is entirely
unrelated to any government policy making function.



Clearly the essence of the ruling in Richardson is that a
prisoner's right to the necessities of life could not be tortiously
withheld with impunity. Reasonable medical care is one
such necessity of life. The majority's position in the instant
case is that prisoners are not entitled to reasonable medical
care because of the wholly unsupported assertion that prison
discipline will somehow be harmed if a doctor is held liable
for malpractice while actually treating a patient. The majority
does not explain how requiring a doctor to meet accepted
standards of medical care in diagnosing and treating a patient
can adversely affect prison discipline. No other court that I
know of has taken such an extreme position.



Benally v. Robinson, 14 Utah 2d 6, 376 P.2d 388 (1962), is
in accord with Clinton and Richardson and provides even
stronger support for the position that officers owe a duty of
reasonable care to prisoners. In Benally, this Court held an
officer negligent for failing to protect an intoxicated arrestee
from harm caused by his intoxication. The Court stated
that the law required the officer to exercise “the degree of
care and caution which an ordinary reasonable and prudent
person would use under the circumstances” and that an
officer was not immune for his negligent ministerial conduct.
14 Utah 2d at 9, 376 P.2d 388 (emphasis added). The case is
in accord with a number of official immunity cases from other
jurisdictions. See generally M.L. Schellenger, Annotation,
Civil Liability of Sheriff or Other Officer Charged with
Keeping Jail or Prison for Death or Injury of Prisoner, 14
A.L.R.2d 353 (1950).



Sheffield v. Turner, 21 Utah 2d 314, 445 P.2d 367 (1968),
does not support the position that all prison officers and
employees have total immunity from civil tort actions.
That position is contrary to a vast number of cases from
other states and this state. Sheffield rests on the traditional
distinction between discretionary and ministerial functions
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and correctly held that administrative level officials, such as a
prison warden, were immune from a suit alleging inadequate
supervision of inmates when one inmate stabbed another
and there was no foreknowledge of the alleged assault. The
decision itself makes clear that its holding pertains only to
those in a supervisory capacity. *1172  Id. at 317, 445 P.2d
367. Clinton, Richardson, and Benally are consistent with
Sheffield.



In the instant case, Dr. Schackel was not sued for negligence
in performing a supervisory function but for failing to
exercise reasonable medical care in the actual diagnosis of a
patient's broken leg. The majority argues that Dr. Schackel's
position cannot be distinguished from other supervisory
personnel at the prison who admittedly are immune under
Sheffield. Equating the nature of a prison warden's duties
and responsibilities with the duties and responsibilities of a
treating physician makes no sense at all for purposes of the
ministerial/discretionary distinction under the law of official
immunity. With respect to the official immunity doctrine
and the purpose that doctrine was intended to promote,
supervisory acts of prison administrative and prison medical
personnel and a practicing doctor who actually renders
allegedly incompetent medical services to an incarcerated
patient are simply not comparable.



Indeed, the majority goes so far as to state that any actions
involving deliberation or judgment are discretionary. For
that extreme proposition, the majority cites Garff v. Smith,
31 Utah 102, 86 P. 772 (1906). As explained above, Garff
certainly does not provide a precedent for the Court's
extraordinary, indeed eccentric, definition of a ministerial act
as one involving no discretion of any kind. First, that position
is plainly contrary to Clinton, Richardson, Benally, and a
whole host of other Utah cases, and as far as I know to the rule
in every other state in the Union. Second, it is inimical to the
policies supporting the doctrine of official immunity. Prosser
and Keeton classify discretionary acts that are immune from
suit as “involv [ing] some fairly high level of policy making.”
W. Page Keeton et al., Prosser and Keeton on the Law of Torts
§ 132, at 1060 (5th ed. 1984). The purpose behind official
immunity is to avoid the chilling effect that liability can have
on a public official who must make critical policy decisions.
George A. Bermann, Integrating Governmental and Officer
Tort Liability, 77 Colum.L.Rev. 1175, 1178 (1977). The
majority's definition of ministerial acts far exceeds what is
necessary or reasonable to further that policy. A physician
treating a patient is not involved in making public policy
decisions of any kind.



We explicitly made this point in Frank v. State, 613 P.2d 517
(Utah 1980), which concerned a state-employed health care
provider's liability for malpractice. The Court held that the
health care provider acted in a ministerial capacity and was
not entitled to immunity for providing negligent medical care.
The action against the State was brought under the waiver of
immunity provision in the Governmental Immunity Act; the
action against the health care provider was a common law
tort action in which the health care provider claimed official
immunity as a defense. At that time, the Immunity Act had
no provision dealing with official immunity of government
employees. The Court stated, “The Utah Governmental
Immunity Act has no application to individuals; its function is
confined to governmental ‘entities.’ ” Id. at 520. In discussing
the liability of the State under sovereign immunity, we stated:



The Court recognizes the high degree of careful
observation, evaluation, and educated judgment reflected
in any modern prognosis, and makes no suggestion that
a large measure of “discretion,” as commonly defined,
is not involved. The exception to the statutory waiver
here under consideration, however, was intended to shield
those governmental acts and decisions impacting on large
numbers of people in a myriad of unforeseeable ways
from individual and class legal actions, the continual
threat of which would make public administration all
but impossible. The one-to-one dealings of physician and
patient in no way reflect this public policy-making posture,
and should not be given shelter under the Act.



Id. Here, the Court defined the terms “discretionary” and
“ministerial” under the provision in the Governmental
Immunity Act that waives sovereign immunity for negligent
acts of government employees.



Later in the opinion, however, the Court held that the same
analysis applied in characterizing the nature of the function
performed by a government employee for the purpose of
deciding whether the employee was engaged *1173  in a
discretionary act and therefore entitled to official immunity
or whether he was not so entitled because he engaged in
a ministerial act. “There thus appears no reason to apply a
different legal standard to the individual than that applied to
the government employer, even though the latter is governed
by the statute and the former by common law principles. For
this reason, we hold that defendant['s] ... acts in this case were
not legally discretionary, but ministerial.” Frank v. State, 613
P.2d 517, 520 (Utah 1980) (emphasis added). Accordingly,
the defendant was held liable under the common law because
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official immunity did not apply. As to the doctrine of official



immunity, the Court stated: 6



6 There is no doubt that the Court erred in referring to



sovereign immunity with respect to individual liability



early in the opinion. Id. at 518. That error was later



corrected, however. Id. at520. Sovereign immunity never



applies to immunize individuals. It has always applied



only to governmental agencies.



[C]ommon-law principles of sovereign [sic, i.e., “official”]
immunity have been developed, however, which offer
protection to the individual under certain circumstances.
The case of Cornwall v. Larsen stands for the proposition
that a governmental agent performing a discretionary
function is immune from suit for injury arising therefrom,
whereas an employee acting in a ministerial capacity, even
though his acts may involve some decision-making, is not
so protected.
Id. at 520.



Subsequently in Payne v. Myers, 743 P.2d 186, 188 (Utah
1987), this Court stated, “Prior to the 1978 amendment [to
the Governmental Immunity Act, which for the first time
included a provision on official immunity], the doctors, as
governmental employees, had no immunity from suit for their
simple negligence. ” (Emphasis added.) The position in Payne
is consistent with sound authority from other states and Utah
precedent going back to Clinton, Richardson, and Benally.



A principal rationale for official immunity is the protection of
governmental decision making, whether it be at the top level
or at some level below, from second-guessing by the courts.
There is nothing whatsoever about the rendition of medical
treatment that involves governmental decision making. As the
court in Davis v. Knud–Hansen Memorial Hospital, 635 F.2d
179 (3d Cir.1980), stated:



Reviewing the allegations of the
complaint in this case, it is evident
that plaintiff complains of negligent
medical treatment by Dr. Coulam.
Such allegations are generally agreed
to implicate ministerial rather than
discretionary conduct, which does
not render the government doctor
immune from liability. Jackson v.
Kelly, 557 F.2d 735, 738 (10th
Cir.1977); Henderson v. Bluemink,
511 F.2d 399, 402–03 (D.C.Cir.1974);



Spencer v. General Hospital of the
District of Columbia, 425 F.2d 479,
489 (D.C.Cir.1969) (en banc) (Wright,
J., concurring). The distinction was
aptly noted in the latter case, where
it was observed, “This is not to
say that the performance of an
operation does not involve judgment
and discretion. The point is that
medical, not governmental, judgment
and discretion are involved.” Id.



Id. at 186.



In short, the discretion a doctor employs is not in any
way “governmental” discretion, and his acts for purposes of
official immunity are ministerial even though they involve
some amount of discretion. This Court made that point
explicit in Frank v. State, 613 P.2d 517 (Utah 1980), and it is
entirely consistent with the principles stated in the early Utah
cases of Clinton and Richardson.



This Court's holding in Frank and its dictum in Payne as
to the inapplicability of official immunity to the actions of
state-employed health care providers in the actual rendition
of medical services accords with the vast weight of judicial
authority: actual medical treatment is not entitled to immunity
under the official immunity doctrine. A number of cases
from other state and federal courts hold that a doctor's
conduct in treating or diagnosing patients is ministerial and
is not protected by official immunity. See, e.g., Spencer v.
General Hosp. of Dist. of Columbia, 425 F.2d 479, 484
(1969) (Wright, *1174  J., concurring); Davis v. Knud–
Hansen Memorial Hosp., 635 F.2d 179, 186 (3d Cir.1980);
Jackson v. Kelly, 557 F.2d 735, 739–40 (10th Cir.1977);
Moss v. Miller, 254 Ill.App.3d 174, 192 Ill.Dec. 889, 625
N.E.2d 1044 (1993); Kiersch v. Ogena, 230 Ill.App.3d 57,
172 Ill.Dec. 335, 595 N.E.2d 696, appeal denied, 147 Ill.2d
627, 180 Ill.Dec. 150, 606 N.E.2d 1227 (1992); Watson
v. St. Annes Hosp., 68 Ill.App.3d 1048, 25 Ill.Dec. 411,
386 N.E.2d 885 (1979); Gould v. O'Bannon, 770 S.W.2d
220 (Ky.1989); Kelley v. Rossi, 395 Mass. 659, 481 N.E.2d
1340, 1344 n. 6 (1985); Cooper v. Bowers, 706 S.W.2d
542 (Mo.Ct.App.1986); Kassen v. Hatley, 887 S.W.2d 4
(Tex.1994); James v. Jane, 221 Va. 43, 282 S.E.2d 864
(1980).



It is, of course, inconsistent to hold, as the majority does,
that a physician's treatment of a patient in a state hospital is
ministerial but that when a physician treats a prisoner, that
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treatment is discretionary. There is no analytical basis, in
my view, that justifies this inconsistency. Cases from other
jurisdictions adhere to logic and consistency and hold that a
prison doctor's treatment of a prisoner is ministerial and that
the doctor is not entitled to official immunity for malpractice
committed on a prisoner. Moss v. Miller, 254 Ill.App.3d 174,
192 Ill.Dec. 889, 625 N.E.2d 1044 (1993), for example, held
that a prison physician was not protected from a malpractice
action by official immunity because “[t]he duties the State-
employed physicians allegedly breached were those every
physician owes one's patient, rather than obligations incurred
solely by virtue of holding a public office.” Id., 192 Ill.Dec.
at 894, 625 N.E.2d at 1049. Likewise, Cooper v. Bowers, 706
S.W.2d 542, 542–43 (Mo.Ct.App.1986), held that because the
treatment of patients in a government facility does not involve
a governing function, a prison physician had no immunity
from a malpractice suit. See also State ex rel. Williams v.
Adams, 288 N.C. 501, 219 S.E.2d 198 (1975) (failure to
provide medical aid to prisoner held actionable); Neal v.
Donahue, 611 P.2d 1125 (Okla.1980) (doctor held liable for
release of dangerous juvenile; superintendent of facility, i.e.,
supervisory official, held not liable).



The majority places great reliance on Schmidt v. Adams, 211
Ga.App. 156, 438 S.E.2d 659 (1993), which I submit rests on
a serious confusion of the doctrines of sovereign immunity
and official immunity. The majority quotes extensively from
the opinion: the physician's assistant's “primary concern and
duty is the governmental function of caring for persons
confined in jail”; his actions “clearly were undertaken
in his official capacity and as part of a governmental
function.” (Emphasis added.) Schmidt focused on the nature
of a defendant's activity as being a governmental function,
while neglecting the discretionary or ministerial nature of
the act. A governmental function analysis is simply not
the correct analytical model to resolve questions of official



immunity. 7  For example, Connell v. Tooele City, 572 P.2d
697 (Utah 1977), held that a court clerk was liable for failing
to docket the payment of a fine, and because the activity was a
ministerial function, albeit a governmental function also, the
clerk had no immunity.



7 The majority fails to recognize the distinction between



sovereign immunity and official immunity. While the



former is an ancient doctrine applicable to states and



other governmental entities, the latter is a relatively new



innovation and applies only to certain public officials.



See George A. Bermann, Integrating Governmental and



Officer Tort Liability, 77 Colum.L.Rev. 1179 (1977).



These two types of immunity are grounded in different



policy interests and employ different standards. During



the course of its analysis, the majority erroneously



applies sovereign immunity standards to decide the issue



of official immunity. See generally DeBry v. Noble, 889



P.2d 428, 432–34 (Utah 1995); Standiford v. Salt Lake



City, 605 P.2d 1230, 1235–36 (Utah 1980). In contrast,



we apply the ministerial/discretionary function test to



questions of official immunity.



On the broader but closely related issue of immunity for
physicians employed by state facilities other than prisons, the
Supreme Court of Texas held that “government-employed
medical personnel are not immune from tort liability if the
character of the discretion they exercise is medical and
not governmental.” Kassen v. Hatley, 887 S.W.2d 4, 11
(Tex.1994). The court stated that while the allocation of
medical resources is a discretionary act, actual treatment is
ministerial, and once treatment is undertaken, state health
care professionals owe their *1175  patients the same duty
that private medical professionals owe theirs. Id. at 10. The
Supreme Court of Virginia reached the same result and held
that attending staff at a state hospital were not immune from
a negligence suit. James v. Jane, 221 Va. 43, 282 S.E.2d 864,
870 (1980).



The fact is that the law in almost every other jurisdiction is to
the same effect. See, e.g., Davis v. Knud–Hansen Memorial
Hosp., 635 F.2d 179, 186 (3d Cir.1980); Jackson v. Kelly, 557



F.2d 735, 739–40 (10th Cir.1977); 8  Kiersch v. Ogena, 230
Ill.App.3d 57, 172 Ill.Dec. 335, 340, 595 N.E.2d 696, 701,
appeal denied, 147 Ill.2d 627, 180 Ill.Dec. 150, 606 N.E.2d
1227 (1992); Watson v. St. Annes Hosp., 68 Ill.App.3d 1048,
25 Ill.Dec. 411, 415–16, 386 N.E.2d 885, 889–90 (1979);
Gould v. O'Bannon, 770 S.W.2d 220, 222 (Ky.1989); Kelley
v. Rossi, 395 Mass. 659, 481 N.E.2d 1340, 1344 n. 6 (1985).



8 Jackson held that the official immunity doctrine did



not protect an Air Force physician who was negligent



in the treatment of the plaintiff from a malpractice



suit. The court stated that Doe v. McMillan, 412 U.S.



306, 319, 93 S.Ct. 2018, 2028, 36 L.Ed.2d 912 (1973),



required a careful inquiry into the scope of the alleged



wrongful acts in view of the accused official's duties.



Under that case, the test is whether the defendant was



engaged in a discretionary function, that is, “whether



defendant's duties were discretionary, to determine



whether defendant is immune from personal liability for



acts within the scope of his authority.” Jackson, 557 F.2d



at 737. The court stated:
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Generally speaking, a duty is discretionary if it



involves judgment, planning, or policy decisions.



It is not discretionary if it involves enforcement



or administration of a mandatory duty at the



operational level, even if professional expert



evaluation is required. The key is whether the duty



is mandatory or whether the act complained of



involved policy making or judgment.



Id. at 737–38 (citations omitted). The court stated



further:



This court has twice held that the discretionary



function exception does not except the government



from liability for negligent medical care. In Griggs



v. United States, [178 F.2d 1, 3 (10th Cir.1949) ], an



army officer died while under treatment in an army



hospital and it was alleged the death was caused



by the negligent, careless, and unskillful acts of



army personnel. We held the discretionary function



exception did not apply to medical treatment



because it is manifestly plain that the alleged acts of



negligence, while involving skill and training, were



non-discretionary. Id. at 738; see also United States



v. Gray, 199 F.2d 239 (10th Cir.1952).



The majority cites cases from other jurisdictions which
it asserts support its decision. Most of the cases concern
the liability of medical personnel engaged in supervisory
administrative functions who were not involved in the
treatment of patients. For example, the majority relies on
Estate of Burks v. Ross, 438 F.2d 230 (6th Cir.1971),
which held supervisory psychiatric personnel immune from
negligence actions because they exercised only discretionary
duties. The majority fails to state, however, that Burks also
held hospital staff members liable because their treatment
of patients constituted a ministerial function. Burks is flatly
contrary to the Court's position.



The other three cases which the majority relies upon all
involve psychiatric malpractice that allegedly resulted in a
patient committing suicide or upon release harming a third
party. In such cases, the tort duty imposed on the psychiatrist
is different because of the extremely difficult discretionary



decisions that must be made. 9  Smith v. Arnold, 564 So.2d 873
(Ala.1990); Canon v. Thumudo, 430 Mich. 326, 422 N.W.2d
688 (1988); Baker v. Straumfjord, 10 Or.App. 414, 500 P.2d
496 (1972).



9 I do not wish to endorse the practice of distinguishing



psychiatric treatment from medical but only to note that



the practice does exist.



The rule is also well-established that a negligent failure
to provide medical care to a prisoner known to be in
need of such care is actionable against the sheriff and his
surety. Mississippi v. Durham, 444 F.2d 152 (5th Cir.1971);
Magenheimer v. State, 120 Ind.App. 128, 90 N.E.2d 813
(1950); Farmer v. State, 224 Miss. 96, 79 So.2d 528 (1955);
LaVigne v. Allen, 36 A.D.2d 981, 321 N.Y.S.2d 179 (1971);
State ex rel. Williams v. Adams, 288 N.C. 501, 219 S.E.2d 198
(1975); State v. National Sur. Co., 162 Tenn. 547, 39 S.W.2d
581 (1931); Smith v. Slack, 125 W.Va. 812, 26 S.E.2d 387
(W.V.1943); M.L. Schellenger, Annotation, Civil Liability of
Sheriff or Other Officer Charged with Keeping Jail or Prison
for Death or Injury of Prisoner, 14 A.L.R.2d 353 (1950).



*1176  Finally, it is worth noting that prison physicians
are in much the same situation as public defenders with
respect to manipulation and harassment. Both are paid by the
government and serve the needs of incarcerated persons who
often harbor deep frustrations and animosities. Both draw on
professional knowledge to render critical decisions related to
the prisoner's interests. Yet the United States acknowledged
that under common law, public defenders enjoy no immunity
from malpractice actions. See Ferri v. Ackerman, 444 U.S.
193, 205, 100 S.Ct. 402, 409–10, 62 L.Ed.2d 355 (1979). As
a unanimous United States Supreme Court observed, the duty
of the public defender “is not to the public at large, except in
that general way. His principal responsibility is to serve the
undivided interests of his client.” Id. at 204, 100 S.Ct. at 409.
This fact distinguishes him from the judge, the prosecutor,
and most other public officials. Id. at 202–03, 100 S.Ct. at
408–09. The same is true with respect to a prison physician.



As applied here, therefore, section 63–30–4 is
unconstitutional because it deprives Ross of a remedy by
due course of law for an injury to his person in violation of
article I, section 11 of the Utah Constitution. Berry v. Beech
Aircraft, 717 P.2d 670 (Utah 1985); Horton v. Goldminer's



Daughter, 785 P.2d 1087 (1989); Payne v. Myers, 743 P.2d
186 (Utah 1987). I also submit that section 63–30–4 violates
article I, section 24 of the Utah Constitution because the
patent discrimination between medical care standards applied
to prisoners and those applied to other patients in state
institutions is clearly not necessary, let alone effective, in
promoting a rational prison objective. Lee v. Gaufin, 867 P.2d
572, 579 (Utah 1993); Malan v. Lewis, 693 P.2d 661, 669–
70 (Utah 1984).



DURHAM, J., concurs.
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903 P.2d 423
Supreme Court of Utah.



Sara RYAN, as guardian ad
litem of S.S., a minor, Plaintiff,



v.
GOLD CROSS SERVICES, INC., dba Gold Cross
Ambulance, and William J. Slusher, Defendants.



GOLD CROSS SERVICES, INC., dba Gold
Cross Ambulance, and William J. Slusher,



Third–Party Plaintiffs and Petitioners,
v.



Suzanne O. SMITH, Third–
Party Defendant and Respondent.



No. 940289.
|



Sept. 20, 1995.



Defendant in personal injury action arising out of another
vehicle accident sought immediate review of order entered in
the Third District Court, Salt Lake County, Glenn Iwasaki,
J., upholding constitutionality of statute pursuant to which
failure to wear seat belt does not constitute contributory
or comparative negligence and may not be introduced as
evidence. The Supreme Court, Durham, J., held that: (1)
statute was not rule of evidence or procedure such that it
usurped court's rule-making or supervisory function, and (2)
statute did not violate uniform operation of laws provision of
Utah Constitution.



Affirmed.



Stewart, Associate C.J., concurred in result and filed opinion.



Attorneys and Law Firms



*424  Craig G. Adamson and Eric P. Lee, Salt Lake City, for
plaintiff.



Gary B. Ferguson, Salt Lake City, for petitioners.



Stuart L. Poelman, Salt Lake City, for respondent.



Opinion



DURHAM, Justice:



We granted an interlocutory appeal from a Third District
Court ruling upholding the constitutionality of Utah Code
Ann. § 41–6–186 and denying defendants' motion to admit
at trial evidence of plaintiff's nonuse of an available safety
belt. Gold Cross Services, Inc., dba Gold Cross Ambulance,
and William J. Slusher (collectively “Gold Cross”) argue
that the statute acts as a rule of evidence and is therefore
a legislative intrusion on the rule-making powers reserved
to the Supreme Court under the Utah Constitution. In
addition, Gold Cross asserts that the statute acts to create an
unreasonable classification of tort defendants in violation of
the uniform operation of laws provision contained in the Utah
Constitution. We reject these arguments and affirm the trial
court.



On November 24, 1991, S.S. was a passenger in an
automobile driven by her mother, respondent Suzanne O.
Smith, traveling south on 700 East in Salt Lake City, Utah.
At the same time, petitioner William J. Slusher was driving
north on 700 East in an ambulance owned by petitioner Gold
Cross Services, Inc. As Suzanne Smith began a left turn
in an intersection, the ambulance collided with the side of
her car. Following the accident, S.S. was found outside her
vehicle. The parties dispute whether S.S. was wearing a seat
belt at the time of the collision. Both S.S. and her mother
testified that S.S. was wearing her seat belt at the time of
the collision. In contrast, Gold Cross's accident reconstruction
experts concluded that S.S. was not wearing her seat belt at the
time of the accident and that S.S.'s failure to wear the available
seat belt caused her to be ejected through the passenger door,
which opened on impact. A Gold Cross expert also concluded
that as a result of the ejection from the vehicle, S.S. suffered
multiple skull fractures and other injuries that would not
likely have occurred had she been restrained and remained in
the vehicle.



In June 1992, S.S. filed a complaint through a guardian ad
litem against Gold Cross. In February 1994, Gold Cross filed
a motion in limine for a determination that Utah Code Ann.
§ 41–6–186 is unconstitutional and for a ruling that evidence
of S.S.'s nonuse of an available seat belt could be admitted



at trial. 1  Plaintiff subsequently filed a motion in limine
for a ruling that seat belt evidence be excluded from trial.
The trial court held the statute to be constitutional, granted
plaintiff's motion, denied defendants' motion, and encouraged
an immediate interlocutory appeal. Gold Cross petitions for
resolution prior to trial on the merits.



1 Section 41–6–186 provides:
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The failure to wear a seat belt does not constitute



contributory or comparative negligence, and may



not be introduced as evidence in any civil litigation



on the issue of injuries or on the issue of mitigation



of damages.



Because the issue of constitutionality presents a question of
law, “we review the trial court's ruling for correctness and
accord it no particular deference.” Mountain Fuel Supply Co.
v. Salt Lake City Corp., 752 P.2d 884, 887 (Utah 1988). We
further note that when reviewing statutes for constitutionality,
a statute is presumed constitutional, and “we resolve any
reasonable doubts in favor of constitutionality.” Society of
Separationists, Inc. v. Whitehead, 870 P.2d 916, 920 (Utah
1993).



*425  [1]  Gold Cross contends that section 41–6–186
acts as an evidentiary rule and therefore constitutes an
encroachment by the legislature on the judicial function of
creating rules of evidence and procedure, see Utah Const. art.
VIII, § 4, as well as on the judicial function of supervising
civil litigation, see Utah Const. art. V, § 1. Article VIII,
section 4 expressly grants the Utah Supreme Court the power
to adopt rules of procedure and evidence and reserves to
the legislature the right to amend such rules by a two-thirds
majority of both houses. Gold Cross argues that when article
VIII, section 4 was adopted in 1985, no rule-making authority
over substantive issues was preserved for the legislature.



Prior to the adoption of section 4, the legislature's rule-making
power was based on a substantive/procedural distinction.
See Brickyard Homeowners' Ass'n Management Comm. v.
Gibbons Realty Co., 668 P.2d 535, 539 (Utah 1983). Under
this approach, “the legislature enacted laws affecting the
substantive rights of litigants and the supreme court created
procedural rules for the adjudication of those rights.” Kent R.
Hart, Court Rulemaking in Utah Following the 1985 Revision
of the Utah Constitution, 1992 Utah L.Rev. 153, 153; see



also Brickyard, 668 P.2d at 539. It is Gold Cross's contention
that adoption of article VIII, section 4 affirmatively revoked
the legislature's substantive rule-making power because the
constitution failed to expressly preserve it. Since the adoption
of section 4, argues Gold Cross, the legislature has only the
authority to amend, not to enact, rules of evidence.



We decline to address this contention directly because we
disagree with Gold Cross's characterization of section 41–6–



186 as a “rule of evidence or procedure.” 2  Instead, we find
that section 41–6–186 sets out a substantive principle of law
which lies squarely within the legislature's power.



2 Respondent does not challenge Gold Cross's



presumption that this court has the authority to adopt



procedural rules. Instead, she directs us to State v.



Banner, 717 P.2d 1325 (Utah 1986), which this court



decided soon after the adoption of section 4. In Banner,



the court recognized that its authority to adopt rules is



limited only by the substantive/procedural distinction:



“The limitations on rules announced by this Court which



supplant legislative enactments are that the Court may



not change the substantive rights of any litigant; the rules



must only be procedural in nature.” Id. at 1333 (citing



Brickyard, 668 P.2d at 539). Although Banner did apply



the traditional substantive/procedural distinction, it did



not directly address the adoption of section 4 or any



impact it may have had on the continuing legitimacy



of the traditional substantive/procedural dichotomy in



governing the powers of the legislature and this court.



Nor do we address this issue today, as it is not required



for resolution of this case.



[2]  The legislature may regulate, as a matter of public
policy and substantive law, the scope of legal definitions
of negligence. See Brickyard, 668 P.2d at 539 (recognizing
legislature's power to adopt statutes of substantive “principles
‘which fix and declare the primary rights of individuals as
respects their persons and their property’ ” (quoting Avila S.
Condominium Assoc. v. Kappa Corp., 347 So.2d 599, 608
(Fla.1977))). Section 41–6–186 represents a pronouncement
of legislative policy around negligence and public safety.
Although section 41–6–186 contains language which at first
glance appears to be a rule of evidence, i.e., evidence of seat
belt use “may not be introduced as evidence,” the statute's
operative provisions announce a substantive principle: “The
failure to wear a seat belt does not constitute contributory or
comparative negligence....”



Once the statute is conceptualized as a statement
of substantive negligence law, the language regarding
admissibility is mere surplusage. Because the statute decrees
that nonuse of seat belts is not negligent, evidence thereof
is inadmissible under our general relevance rules, regardless
of the language in the statute that expressly excludes such
evidence. See Utah R.Evid. 401, 402. Accordingly, we
find that enactment of section 41–6–186 lies within the
legislature's function of regulating the substantive legal
definitions of negligence and does not violate the separation
of powers doctrine in article V, section 1 of the Utah
Constitution.
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Ryan v. Gold Cross Services, Inc., 903 P.2d 423 (1995)
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We note that a majority of jurisdictions, by legislation as in
Utah or by judicial decision, mandate that failure to use seat
belts may not be used as evidence of a plaintiff's contributory
negligence. *426  Quick v. Crane, 111 Idaho 759, 727
P.2d 1187, 1208–09 (1986); see also Clarkson v. Wright,
108 Ill.2d 129, 90 Ill.Dec. 950, 952, 483 N.E.2d 268, 270
(1985) (finding that majority of states have rejected seat belt
defense). The policy reasons for rejecting the seat belt defense
are summarized in Swajian v. General Motors Corp., 559
A.2d 1041 (R.I.1989). The court in that case emphasized the
substantive public policy questions underlying the seat belt
issue:



We recognize the safety-belt
defense for what it is worth—
a manifestation of public policy....
Such a determination [that non-use
of seat belts is negligent conduct],
if desirable, is properly left to the
legislature.



Id. at 1047. The Utah legislature has made a policy choice
regarding legal principles of negligence; it has not enacted an
evidentiary rule.



[3]  We next consider Gold Cross's contention that section
41–6–186 violates the uniform operation of laws provision
in article I, section 24 of the Utah Constitution. The
essence of the uniform operation of laws principle is that
“legislative classifications resulting in differing treatment
for different persons must be based on actual differences
that are reasonably related to the legitimate purposes of the
legislation.” Mountain Fuel Supply Co., 752 P.2d at 887
(citing Malan v. Lewis, 693 P.2d 661, 670 (Utah 1984)). The
test we apply in determining compliance with the uniform
operation of laws provision is “whether the classification is
reasonable, whether the objectives of the legislative action
are legitimate, and whether there is a reasonable relationship
between the classification and the legislative purposes.” Blue
Cross & Blue Shield v. State, 779 P.2d 634, 637 (Utah 1989)
(citations omitted).



Gold Cross asks the court to apply a so-called “strict scrutiny”
standard because the statute “acts substantively to deprive a
defendant of his right to be liable only to the extent of his
negligence and permits a plaintiff to receive a larger damage
award than would be available under regular tort standards.”
Gold Cross submits in the alternative that even if the court
applies the so-called “rational basis” standard, the statute
does not pass constitutional review because the statutory



classification has no rational relationship to a legitimate
legislative purpose.



[4]  Before addressing these arguments directly, we point
out that Gold Cross's use of the strict scrutiny and rational
basis terminology to frame its arguments is unhelpful. Such
language comes from federal equal protection analysis under
the Fourteenth Amendment and is not readily transposed to
the balancing test we apply under the uniform operation of
laws provision of the Utah Constitution. See State v. Mohi,
267 Utah Adv.Rep. 7, 9, 901 P.2d 991 (June 15, 1995); Lee v.
Gaufin, 867 P.2d 572, 577 (Utah 1993). Instead, the analysis
we utilize for a uniform operation of the laws challenge is that
referred to above: (1) whether the classification is reasonable,
(2) whether the legislative objectives are legitimate, and (3)
whether there is a reasonable relationship between the two.
See Blue Cross, 779 P.2d at 637. In this case, section 41–
6–186 infringes on no fundamental or critical rights of Gold
Cross, see Mountain Fuel, 752 P.2d at 888, and creates no
classifications considered impermissible or suspect in the
abstract, see id.; see also Malan v. Lewis, 693 P.2d 661, 674
n. 17 (Utah 1984). Therefore, our determination of whether
the challenged statute is reasonably related to legitimate
legislative objectives does not require a high threshold. See
Mountain Fuel, 752 P.2d at 888. We keep in mind, however,
that it is not our function to defend the merits, desirability,
or rationality of legislative action. Rather, our function is to
examine the reasonableness of the classification in light of
legislative objectives.



[5]  [6]  Having stated the legal principles governing our
review of Gold Cross's claims, we proceed to the analysis,
beginning with an examination of the statutory scheme to
determine precisely what classification is at issue. It is a
general rule of Utah law that violation of a safety standard
set by statute or ordinance constitutes prima facie evidence of
negligence. Hall v. Warren, 632 P.2d 848, 850 (Utah 1981).
The Motor Vehicle Seat Belt Usage Act, Utah Code Ann. §§
41–6–181 through –186 (the “Act”), establishes such a safety
standard. Unlike most safety *427  legislation, however,
section 41–6–186 sets out an exception, stating that violation
of the Act's seat belt requirements “does not constitute
contributory or comparative negligence.” Thus, a defendant
in an automobile negligence action is prohibited from using
evidence of the plaintiff's nonuse of an available seat belt to
employ the doctrine of comparative negligence, a doctrine
which is otherwise available to most tort defendants as a
means of decreasing their liability. See Utah Code Ann. § 78–
27–38 (Supp.1994) (providing that “[n]o defendant is liable
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to any person seeking recovery for any amount in excess of
the proportion of fault attributable to that defendant”). As a
part of this statutory scheme, section 41–6–186 creates a class
of tort defendants who are treated differently from other tort
defendants. Therefore, the primary issue under Gold Cross's
uniform operation of laws challenge is whether this disparate
treatment is justified.



The three-step analytical model set out above is our tool
for determining whether a challenged scheme of nonuniform
treatment is justified under the principles of article I,
section 24. The first question we address is whether there
is anything inherently unreasonable in the legislature's
treating defendants in automobile negligence actions where
the plaintiff was not wearing a seat belt differently from
defendants in other negligence actions. In the abstract,
treating these defendants as a class does not constitute
discrimination “ ‘with no rational basis.’ ” Mountain Fuel,
752 P.2d at 890 (quoting Mountain States Legal Found. v.
Public Serv. Comm'n, 636 P.2d 1047, 1055 (Utah 1981)). It
is not unreasonable for the legislature to conclude that using
a seat belt is a different order of omission than some other
safety violation, such as failure to wear a safety line when
painting or a motorcycle helmet when riding. Moreover, the
basis on which the classification is delineated is certainly not
one that could be labelled impermissible, such as race. See id.
at 890; Blue Cross, 779 P.2d at 640.



[7]  The second issue we address is the legitimacy of
the legislation's objectives. Gold Cross submits that the
singular objective of the Act is to prevent or minimize
traffic injuries and thereby reduce overall costs for motor
vehicle accidents. Gold Cross reaches this conclusion by
reviewing the legislative debate leading to passage of the
Act. In approaching the issue, however, Gold Cross fails to
take into account our approach in reviewing the legitimacy
of a legislative purpose. The court does not limit itself to
considering only “those purposes that can be plainly shown
to have been held by some or all legislators.” Blue Cross, 779
P.2d at 641. Rather, the court will sustain legislative action
if it can reasonably conceive of facts which would justify
the classifications made by the legislation. Id. Although
the court will not accept any conceivable reason for the
legislative enactment, we do not require exact proof of the
legislative purposes; it is enough if a legitimate purpose can
be reasonably imputed to the legislative body. Malan, 693
P.2d at 671 n. 14; accord Blue Cross, 779 P.2d at 641.



Using this approach, we look to the purposes of the
challenged statute. Although section 41–6–186 does not,
in and of itself, promote safety, it serves other legitimate
purposes. Perhaps most important, the statute serves as
an adjustment and accommodation of conflicting interests.
Indeed, as Gold Cross points out:



A cursory review of [the] legislative
debates [leading to passage of the
Act] reveals that discussion centered
on two issues. Those in favor of
passage of the Act argued for the
benefits in terms of injuries prevented
or minimized and money saved. Those
against passage were concerned with
whether the Act infringed on personal
freedom to choose whether to wear a
seat belt.



We may assume that section 41–6–186 serves to resolve
these conflicting interests. Although the Act mandates seat
belt use and enforces the mandate with a ten-dollar penalty
for violations, the Act also ensures—via section 41–6–186—
that failure to wear a seat belt will not be used against a
plaintiff in civil litigation. Other portions of the Act appear
to serve a similar purpose. For example, section 41–6–185
provides that points for a motor vehicle reportable violation
may not be assessed against any person for violation of *428
the seat belt mandate. We conclude that the legislature may
legitimately set a public policy which encourages seat belt
use yet at the same time weigh the positive benefits of such a
policy against the severity of the penalties for noncompliance.



The legislature also may have legitimately concluded that
those whose negligence causes automobile accidents should
not escape any portion of liability simply because the
injured party was not wearing a seat belt. Indeed, from
this standpoint, section 41–6–186 is quite consistent with
a common law tort principle commonly referred to as the
“thin skull” or “eggshell skull” doctrine: one who injures
another takes the injured as she finds him. See, e.g., Brunson
v. Strong, 17 Utah 2d 364, 412 P.2d 451, 453 (1966). Under
this doctrine, the defendant has to pay for all injuries, even
if a given plaintiff is more vulnerable to injury than others.
Thus, we can find not only one, but two legitimate legislative
purposes behind the challenged legislation. Moreover, we
reemphasize that it is not our function to examine the
desirability or rationality of the legislative objectives. It is
enough if they are legitimate and if the classification used to
attain the objectives is reasonable.
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Because we can find legitimate objectives behind the
legislation, we next address the third question in our analysis:
whether the legislature chose a reasonable means to achieve
its objectives. We find that the classification resulting from
section 41–6–186 is not an unreasonable means for achieving
the legitimate objectives discussed above. Mandating that
nonuse of a seat belt does not constitute contributory or
comparative negligence is a reasonable means of ensuring
that a legislated public policy encouraging seat belt use
adequately weighs the impingement on personal freedom
resulting from such a policy against the severity of the
penalties for noncompliance. In addition, the challenged
legislation is reasonably related to the legitimate legislative
purpose of ensuring that those persons who negligently cause
automobile accidents will not escape liability for injuries
caused by the plaintiff's nonuse of a seat belt. In sum, we agree
with the court below that the classifications created by section
41–6–186 are reasonable and therefore justifiable in light of
the legislation's objectives.



We affirm.



ZIMMERMAN, C.J., and HOWE and RUSSON, JJ., concur.



STEWART, Associate Chief Justice, concurring in the result:
I concur in the majority opinion and write only to note that
any implication that may arise from the opinion that there is
only one analysis to be applied in all Article I, section 24
cases is not correct. It is clear in Lee v. Gaufin, 867 P.2d 572
(Utah 1993), that a heightened standard of scrutiny applies
in cases involving constitutionally protected rights. The point
has been made in numerous opinions. See generally Malan v.
Lewis, 693 P.2d 661 (Utah 1984). In Lee, we stated:



Our holding that the heightened-
scrutiny standard governs the manner
in which Article I, section 24 is applied
when Article I, section 11 rights are
implicated is supported by the rulings
of other courts with respect to medical
malpractice statutes and the effect of



those statutes on the right to recover
for negligently inflicted injuries.



867 P.2d at 583. Justice Durham in Condemarin v. University
Hospital, 775 P.2d 348, 356 (Utah 1989), stated:



Other courts have applied a heightened
standard of equal protection scrutiny
to statutes limiting recovery rights in
the medical malpractice area. Some
courts have characterized their review
as one at an intermediate level,
and some have referred to it as a
“realistic” review under the rational
basis standard. Both approaches,
however, involve a real and thoughtful
examination of legislative purpose
and the relationship between the
legislation and that purpose. In the
present case, the legislature has not
only limited recovery, but it has
also extended partial governmental
immunity to restrict rights which
existed at common law. Therefore, I
would apply a heightened standard of
review under equal protection.



It should be noted that her statements in the above quotation
were in connection with *429  Article I, section 24 (the
uniform operation of the laws provision), not federal equal
protection. Condemarin, 775 P.2d at 352. And her due process
argument in Condemarin was explicitly based on a standard
of heightened scrutiny.



I need not in this opinion outline all the differences that
exist between application of the uniform operation of the
laws provision in cases involving constitutionally protected
interests and cases not involving such interests. The essential
point here is that to equate the two would be to rob
constitutionally protected interests of the protection the
constitution was intended to impart to them.



All Citations



903 P.2d 423
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West's Utah Code Annotated
Constitution of Utah



Article I. Declaration of Rights



U.C.A. 1953, Const. Art. 1, § 11



Sec. 11. [Courts open--Redress of injuries]



Currentness



All courts shall be open, and every person, for an injury done to him in his person, property or reputation, shall have remedy
by due course of law, which shall be administered without denial or unnecessary delay; and no person shall be barred from
prosecuting or defending before any tribunal in this State, by himself or counsel, any civil cause to which he is a party.



U.C.A. 1953, Const. Art. 1, § 11, UT CONST Art. 1, § 11
Current through 2015 First Special Session
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West's Utah Code Annotated
Constitution of Utah



Article I. Declaration of Rights



U.C.A. 1953, Const. Art. 1, § 24



Sec. 24. [Uniform operation of laws]



Currentness



All laws of a general nature shall have uniform operation.



U.C.A. 1953, Const. Art. 1, § 24, UT CONST Art. 1, § 24
Current through 2015 First Special Session
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West's Utah Code Annotated
Constitution of Utah



Article I. Declaration of Rights



U.C.A. 1953, Const. Art. 1, § 7



Sec. 7. [Due process of law]



Currentness



No person shall be deprived of life, liberty or property, without due process of law.



U.C.A. 1953, Const. Art. 1, § 7, UT CONST Art. 1, § 7
Current through 2015 First Special Session
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688 P.2d 496
Supreme Court of Utah.



Tom SNYDER & Wendell K. Nash, as Taxpayers
and citizens of Uintah County, for themselves



and all other Taxpayers of Uintah County
similarly situated, Plaintiffs and Appellants



v.
Morris R. COOK, Uintah County Clerk-Auditor,



Arden W. Stewart, Sheriff of Uintah County,
and Western Surety Company, a corporate
bonding Co., Defendants and Respondents.



No. 18981.
|



Sept. 10, 1984.



Taxpayers brought suit seeking, inter alia, an injunction
restraining clerk-auditor from approving salary claims of
allegedly illegally hired deputy sheriffs. The Seventh District
Court, Uintah County, Boyd Bunnell, J., dismissed the suit,
and taxpayers appealed. The Supreme Court, Hall, C.J., held
that: (1) taxpayers' action seeking an injunction restraining
clerk-auditor from approving salary claims of allegedly
illegally hired deputy sheriffs was properly dismissed where
there was no indication from the record that the county
attorney was ever requested to bring in action recover money
unlawfully paid by any county official or that he refused to
do so, and (2) suit was properly dismissed on ground that
taxpayers failed to post an undertaking.



Affirmed.



Attorneys and Law Firms



*497  Alvin G. Nash, Vernal, for plaintiffs and appellants.



Mark W. Nash, John R. Anderson, Vernal, for Western
Surety.



Opinion



HALL, Chief Justice:



Plaintiffs Tom Snyder and Wendell K. Nash filed this action
on behalf of themselves as taxpayers and all other taxpayers
of Uintah County. Plaintiffs' complaint alleged that Arden
W. Stewart, the sheriff of Uintah County, had hired deputy
sheriffs without following the procedures required for such



hiring pursuant to U.C.A., 1953, § 17–30–2 (Supp.1983).
Plaintiffs requested the district court to issue an injunction
restraining the clerk-auditor from approving the salary claims
of the allegedly illegally hired deputy sheriffs. Plaintiffs
also asked for a judgment against Cook and Stewart, as
individuals, and against their bonding company, Western
Surety, for repayment of money already expended on the
salaries of the deputy sheriffs.



The district court dismissed plaintiffs' complaint for, among
other reasons, failure to post an undertaking pursuant to
U.C.A., 1953, § 78–11–10, and because any action for money
illegally expended by a county official must be undertaken as
provided in U.C.A., 1953, § 17–5–12. We affirm.



[1]  U.C.A., 1953, § 17–30–2 (Supp.1983) requires that the
sheriff of a county with a population of 20,000 people or
more appoint any subordinate peace officers from a merit
service list furnished by the Merit Service Commission.



These provisions of the statute are mandatory. 1  Plaintiffs'
complaint alleges that twelve persons serving as deputy
sheriffs of Uintah County were not selected from a merit
service list and were thus serving illegally. Plaintiffs contend
that since the deputies were not legally appointed, they cannot
draw a salary against Uintah County and that salaries already
paid to the deputy sheriffs were paid illegally.



1 17–30–2. Subordinate officers in sheriff's office to be



appointed from list—Officers serving on effective



date deemed qualified. (1) From and after the effective



date of this act the sheriff of each county with a



population of 20,000 people or more which shall



regularly employ one or more peace officers shall,



by and with the advice and consent of the board of



county commissioners, and subject to the rules and



regulations of the merit service commission, appoint



from the classified merit service list furnished by



the merit service commission, all subordinate peace



officers in his department and in like manner fill



all vacancies in the same and shall further promote,



transfer, demote, suspend or remove peace officers in



accordance with the provisions of this act. [Emphasis



supplied.]



[2]  The district court ordered the case against the sheriff
and the clerk-auditor dismissed since the procedure to recover
money unlawfully paid by any county official is established
by U.C.A., 1953, § 17–5–12. That section states:



Whenever any board of county
commissioners shall without authority
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of law order any money paid for any
purpose and such money shall have
been actually paid, or whenever any
other county officer has drawn any
warrant in his own favor or in favor
of any other person without being
authorized thereto by the board of
county commissioners or by law and
the same shall have been paid, the
county attorney of such county shall
institute suit in the name of the county
against such person or such officer
and his official bondsman to recover
the money so paid, and when the
money has not been paid on such
order or warrants, the county attorney
of such county upon receiving notice
thereof shall commence suit in the
name of the county to restrain the
payment of the same; no order of the
board of county commissioners shall
be necessary in order to maintain either
of such actions.



The language of the above statute is clear. Where a cause of
action exists to recover unlawfully paid money, the county
attorney of the county wherein it was alleged that funds were
illegally expended must be the party to bring the action, and
the action must be in the name of the county. There is no
indication from the record that the county attorney of Uintah
County was ever requested to bring such an action or that he
refused to do so. Therefore, dismissal of plaintiffs' complaint
was proper on that ground.



*498  The district court further ordered dismissal of the
action against Sheriff Stewart in part because the plaintiffs
failed to file the undertaking required by U.C.A., 1953, § 78–
11–10. That statute provides in pertinent part:



Before any action may be filed against
any sheriff, constable, peace officer, ...
when such action arises out of, or
in the course of the performance of
his duty, ... the proposed plaintiff,
as a condition precedent thereto,
shall prepare and file ... a written
undertaking with at least two sufficient
sureties in an amount to be fixed
by the court, ... for the payment



to the defendant of all costs and
expenses that may be awarded against
such plaintiff, including a reasonable
attorney's fee to be fixed by the
court ....



Plaintiffs argue that the suit should not have been dismissed
on this ground because: (1) the sheriff in appointing his
deputies was not acting within the course of his duties as
sheriff; (2) requiring a taxpayer to post a bond before filing
suit would deny that plaintiff equal protection of the laws,
and; (3) lack of an undertaking can be cured so dismissal was
unwarranted.



[3]  [4]  It is axiomatic that a sheriff, in appointing deputy
sheriffs, is acting in connection with his official duties.
Furthermore, the plaintiffs actually sued Sheriff Stewart
for alleged violations of his duty to appoint deputies from
a list certified by the Merit Commission. Thus, plaintiffs'
contention that Stewart was not acting in the course of his
duties is wholly without merit. As this Court said in Zamora



v. Draper: 2



2 Utah, 635 P.2d 78 (1981).



[W]hen it reasonably appears to the court that the alleged
wrong arises out of actions in connection with, or related
to, the performance of an officer's duty, a person suing
him should not be able to circumvent the statute by simply
alleging that the defendant acted outside his duty and thus



in his private capacity. 3



3 Id. at 79.



Plaintiffs' contention that the dismissal was unwarranted since
the lack of an undertaking could have been cured is also
without merit. Plaintiffs were given notice of the lack of
undertaking and had ample opportunity to submit one. Sheriff
Stewart moved to dismiss the action for lack of bond on April
26, 1982. Plaintiffs responded to that motion on May 4, 1982,
but did not proffer the undertaking. Finally, on November
18, 1982, plaintiffs requested the trial court for a ruling on
defendants' motions to dismiss. At no time was there an
indication that plaintiffs offered to submit the undertaking
required by § 78–11–10.



[5]  Plaintiffs' final argument, in essence that § 78–11–10
is unconstitutional, is without foundation. In Zamora this
Court held that the statute requiring an undertaking was
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constitutional and served the public interest. 4  The Court
recognized that in certain circumstances, an application of
the statute which resulted in denial of access to the courts to
a class of persons could rise to the level of denial of equal



protection. 5  This case, however, does not appear to be such
a case. Plaintiffs do not contend that they are impecunious or
unable to furnish the bond or that they offered to provide the
bond and were rebuffed. Thus, the plaintiffs' argument that
they were denied equal protection is without merit.



4 Id. at 80.



5 Id. at 81–82.



The order dismissing the complaint is affirmed.



STEWART, HOWE and DURHAM, JJ., and GEORGE E.
BALLIF, District Judge, concur.



ZIMMERMAN, J., does not participate herein.



All Citations



688 P.2d 496
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225 Neb. 625
Supreme Court of Nebraska.



STATE of Nebraska, Appellee,
v.



Joseph L. BURKE, Appellant.



No. 86–809.
|



June 12, 1987.



Defendant was convicted in the District Court, Douglas
County, Stephen A. Davis, J., of visual depiction of
sexually explicit conduct by children. Defendant appealed.
The Supreme Court, Caporale, J., held that: (1) statute,
which prohibits visual depiction of sexually explicit conduct
by child as participant or portrayed observer, was not
unconstitutionally overbroad and was not impermissibly
vague; (2) prosecutor was free to charge defendant with
felony, rather than class I misdemeanor; and (3) district
court was not required to deal with defendant as mentally
disordered sex offender.



Affirmed.



Krivosha C.J., concurred in result and filed opinion.



**241  Syllabus by the Court



*625  1. Appeal and Error. Errors assigned but not
discussed will generally not be considered by this court.



2. Trial: Evidence: Appeal and Error. A defendant may not
permit questionable or incompetent evidence to be admitted
without objection, take the chance of a favorable result, and
after an unfavorable outcome complain that the evidence was
received.



3. Trial: Evidence: Stipulations: Appeal and Error. A
party who has stipulated to the admission of evidence cannot
on appeal complain about evidence admitted pursuant to and
in accordance with the stipulation.



4. Constitutional Law: Appeal and Error. Generally, this
court will not consider a constitutional challenge in the
absence of a specification of the constitutional provision
which is claimed to be violated.



5. Constitutional Law: Statutes: Standing. A defendant
who would receive no benefit from a declaration of invalidity
does not have standing to challenge the constitutionality of a
statute.



6. Constitutional Law: Statutes: Standing. The traditional
rule is that one to whom a statute may be applied
constitutionally does not have standing to challenge that
statute on the ground that it conceivably may be applied
unconstitutionally to others in situations not before the court;
however, an exception to that rule is **242  made when a
statute is overbroad. In the latter instance one is allowed to
assert the rights of others and attack the overbreadth of a
statute even though the behavior of the person making the
attack clearly may be unprotected and could be proscribed by
a law drawn with the requisite narrow specificity.



7. Constitutional Law: Statutes: Standing. Where conduct
and not merely noncommercial speech is involved, the
overbreadth of the statute attacked must not only be real but
substantial as well, judged in relation to the statute's plainly
legitimate sweep.



8. Constitutional Law: Legislature: Presumptions:
Statutes. Legislative enactments are afforded a presumption
of constitutionality.



9. Criminal Law: Statutes. A penal statute is construed
strictly and must be sufficiently clear so that a person of
ordinary intelligence has fair notice of exactly what conduct
is forbidden.



10. Constitutional Law: Statutes. Where a statute is
susceptible of two constructions, under one of which the
statute is valid while under the other of which the statute
would be unconstitutional or of doubtful validity, that
construction which results in validity is to be adopted.



11. Constitutional Law. A statute challenged as overbroad
should be construed so as to avoid constitutional problems if
it is subject to such a limiting construction.



12. Constitutional Law. Unconstitutionality must be clearly
established before this court is authorized to declare a statute
void.



13. Constitutional Law: Statutes: Standing. One who
has engaged in conduct which is clearly prohibited by the
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questioned statute cannot complain that the statute is vague
when applied to the conduct of others.



*626  14. Criminal Law: Statutes. A penal statute is given a
sensible construction in the context of the object sought to be
accomplished, the evils and mischiefs sought to be remedied,
and the purpose sought to be served.



15. Statutes. In the absence of anything indicating to the
contrary, statutory language is to be given its plain and
ordinary meaning.



16. Criminal Law: Statutes: Prosecuting Attorneys.
Where a single act violates more than one statute, a prosecutor
is free to prosecute under any statute he or she chooses,
so long as the selection is not deliberately based upon an
unjustifiable standard such as race, religion, or other arbitrary
classification.



17. Statutes: Presentence Reports: Mentally Disordered
Sex Offender. A sentencing court has a mandatory duty
under Neb.Rev.Stat. § 29–2912 (Reissue 1985) to order an
evaluation of one convicted of a felony sexual offense for
the purpose of determining whether he or she is a mentally
disordered sex offender.



18. Mentally Disordered Sex Offender: Words and
Phrases. A mentally disordered sex offender is one who,
because of a mental disorder, has been determined to be
disposed to repeated commission of sexual offenses which are
likely to cause substantial injury to others.



19. Mentally Disordered Sex Offender: Sentences. One
found to be a treatable mentally disordered sex offender shall
be committed for treatment if treatment is available in this
state, as well as sentenced in accordance with law.



20. Mentally Disordered Sex Offender: Words and
Phrases. A sexual offense within the meaning of
Neb.Rev.Stat. § 29–2911 (Reissue 1985) includes any
felony in which the sexual excitement of the offender is a
motivational factor.



21. Records: Appeal and Error. An assignment of error
requiring an examination of the evidence cannot prevail on
appeal in the absence of a proper bill of exceptions.



Attorneys and Law Firms



Donald B. Fiedler and Martin J. Kushner of Fiedler Law
Offices, Omaha, for appellant.



Robert M. Spire, Atty. Gen., Lincoln, and Marie C. Pawol,
Omaha, for appellee.



**243  KRIVOSHA, C.J., and BOSLAUGH, WHITE,
HASTINGS, CAPORALE, SHANAHAN, and GRANT, JJ.



Opinion



CAPORALE, Justice.



Following a bench trial, defendant, Joseph L. Burke, was
adjudged guilty of having violated Neb.Rev.Stat. § 28–
1463.03(1) (Reissue 1985), a part of the Child Pornography
Prevention Act as adopted by 1985 Neb.Laws, L.B. 668,
and codified as Neb.Rev.Stat. §§ 28–1463.01 through
28–1463.05 (Reissue 1985), inclusive. Burke was *627
thereafter sentenced to serve a term of not less than 2 nor
more than 5 years at the Nebraska Penal and Correctional
Complex. He appeals and assigns as error the district court's
determination that (1) the participants were under the age of
16, (2) the statute is constitutional, (3) the offense constitutes
a Class III felony, and (4) he is not a mentally disordered sex
offender. (Burke undertook to raise via a supplemental brief a
claim that the sentence imposed is technically defective, but
withdrew that claim when appearing for oral argument.) We
affirm.



Gerald High, during the course of an investigation of his
activities, informed the Lincoln Police Department that Burke
owned a large library of pornographic material, some of
which was child pornography. The Lincoln police passed
the information along to the Omaha Police Division, which
then undertook an investigation of Burke's activities. On
November 12, 1985, High telephoned Burke from the Omaha
Police Division and arranged a meeting at Burke's home. High
brought Omaha Police Sgt. John Beers along, who posed as
a friend of High.



High asked Burke to copy a videocassette tape which High
had himself filmed at an earlier time. The High tape shows
a number of nude males, at least one of whom is under 16
years of age, displaying their genitals, touching each other's
unclothed genitals, and engaging in masturbation, oral-genital
sex, and simulated anal-genital sex.
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While the High tape was being copied, High asked Burke
to play another videocassette tape for them to watch. Burke
complied by playing a tape of a commercial 8–millimeter
movie, “Cousin Bill,” which had been filmed in 1975 and
transferred to videocassette tape at an undisclosed time.
This tape shows boys approximately 10 to 13 years old
displaying their genitals, touching each other's unclothed
genitals, and engaging in masturbation, oral-genital sex, and
anal-genital sex. During the process of copying the High tape
and watching “Cousin Bill,” other officers who had been
monitoring the conversation in the Burke home via a hidden
microphone on Beers were summoned into the home, and
Burke was arrested.



New York v. Ferber, 458 U.S. 747, 102 S.Ct. 3348, 73 L.Ed.
*628  d 1113 (1982), in upholding the constitutionality of a



statute which prohibited persons from knowingly promoting
sexual performances by children under age 16 by distributing
material which depicts such performances, ruled that even
nonobscene child pornography is entitled to no protection
under the first amendment to the U.S. Constitution, provided
the conduct to be prohibited is adequately defined by
applicable state law, as written or authoritatively construed.
In so holding, the U.S. Supreme Court recognized that
states have a compelling interest in safeguarding the physical
and psychological well-being of minors and that states are
therefore entitled to great leeway in regulating pornographic
depictions of children.



With the Ferber holding in mind, Judiciary Committee
Hearing, L.B. 668, 89th Leg., 1st Sess. 112 (Mar. 5, 1985),
our Legislature enacted § 28–1463.03(1), which provides: “It
shall be unlawful for a person to knowingly make, publish,
direct, create, provide, or in any manner generate any visual
depiction of sexually explicit conduct which has a child as
one of its participants or portrayed observers.”



Some of the terms employed in the foregoing provision are
defined in § 28–1463.02, which at the relevant time read:



As used in the Child Pornography Prevention Act, unless
the context otherwise requires:



**244  (1) Child shall mean any person under the age of
sixteen years;



(2) Erotic fondling shall mean touching a person's clothed
or unclothed genitals or pubic area, breasts if the person is
a female, or developing breast area if the person is a female
child, for the purpose of real or simulated overt sexual



gratification or sexual stimulation of one or more persons
involved. Erotic fondling shall not be construed to include
physical contact, even if affectionate, which is not for the
purpose of real or simulated overt sexual gratification or
sexual stimulation of one or more of the persons involved;



(3) Erotic nudity shall mean the display of the human male
or female genitals or pubic area, the human female breasts,
or the developing breast area of the human female child,
for the purpose of real or simulated overt sexual *629
gratification or sexual stimulation of one or more of the
persons involved;



(4) Sadomasochistic abuse shall mean flagellation or
torture by or upon a nude person or a person clad
in undergarments, a mask, or bizarre costume, or the
condition of being fettered, bound, or otherwise physically
restrained when performed to predominantly appeal to the
morbid interest;



(5) Sexually explicit conduct shall mean: (a) Real
or simulated intercourse, whether genital-genital, oral-
genital, anal-genital, or oral-anal between persons of the
same or opposite sex or between a human and an animal
or with an artificial genital [sic]; (b) real or simulated
masturbation; (c) real or simulated sadomasochistic abuse;
(d) erotic fondling; (e) erotic nudity; or (f) real or
simulated defecation or urination for the purpose of sexual
gratification or sexual stimulation of one or more of the
persons involved; and



(6) Visual depiction shall mean live performance or
photographic representation.



[1]  The first assignment of error, that the State failed to
prove the age of those depicted in the tapes, is easily resolved.
Although Burke assigns such claimed failure as error, he does
not discuss the issue in his brief. Errors assigned but not
discussed will generally not be considered by this court.  State
v. Bishop, 224 Neb. 522, 399 N.W.2d 271 (1987); State v.
Lynch, 223 Neb. 849, 394 N.W.2d 651 (1986); Neb.Ct.R. of
Prac. 9D(1)d (rev. 1986).



[2]  [3]  [4]  While the foregoing rule makes any further
consideration of the first assignment unnecessary, it should
perhaps be noted that there was in fact no failure of proof
concerning the ages of the participants depicted in the tapes. A
police report received in evidence reflects that High described
all the minors he filmed as being “between the ages of 13 and
16.” If all the minors depicted in the High tape were between
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13 and 16 years of age, at least one of them had to be under
16. While Burke objected to “those portions [of the report
which] aren't relevant,” the age of the depicted participants
was relevant as a critical element of the State's burden of proof
and thus not within the ambit of *630  Burke's objection.
A defendant may not permit questionable or incompetent
evidence to be admitted without objection, take the chance of
a favorable result, and after an unfavorable outcome complain
that the evidence was received. See Vinciquerra v. State, 127
Neb. 541, 256 N.W. 78 (1934). Similarly, Beers' report was
received in evidence without objection and under a stipulation
that if he were called as a witness, he would “probably mirror”
his report. The Beers report describes the participants in
“Cousin Bill” as “approximately 10 to 13 years of age.” A
party who has stipulated to the admission of evidence cannot
on appeal complain about evidence admitted pursuant to and
in accordance with the stipulation. State v. Roggenkamp, 224
Neb. 914, 402 N.W.2d 682 (1987).



[5]  The trial court could properly consider the contents of
those reports when looking at the tapes. This court does not
resolve conflicts in the evidence, pass on the credibility of
witnesses, or weigh the evidence. Such matters are for the trier
of fact, and the findings and conclusions of the trier of fact
must be sustained if, taking **245  the view most favorable
to the State, there is sufficient evidence to support those
findings and conclusions. See, State v. Brown, 225 Neb. 418,
405 N.W.2d 600 (1987); State v. El-Tabech, 225 Neb. 395,
405 N.W.2d 585 (1987); State v. Meints, 225 Neb. 335, 405
N.W.2d 15 (1987). While, as a later portion of this opinion
demonstrates, the “Cousin Bill” tape alone is sufficient to
support Burke's conviction, the evidence establishes that the
High tape depicted at least one participant under 16 and that
both the boys depicted in “Cousin Bill” were under 16.



In his argument regarding the second assignment of error,
Burke contends the entire act is overbroad in violation of the
1st, 5th, 9th, and 14th amendments to the U.S. Constitution
and is vague in violation of the due process clauses of the
5th and 14th amendments to the U.S. Constitution. He further
maintains that the act offends the “analogous sections” of the
Nebraska Constitution.



[6]  [7]  Our first task is to determine the scope of
our analysis. Generally, this court will not consider a
constitutional challenge in the absence of a specification of
the constitutional provision *631  which is claimed to be
violated. State v. Meints, 223 Neb. 199, 388 N.W.2d 813
(1986). Since Burke has not designated the provisions of the



Nebraska Constitution he considers “analogous” to the 1st,
5th, 9th, and 14th amendments to the U.S. Constitution, our
analysis must be limited to a consideration of the relevant
provisions of the U.S. Constitution. Further, although Burke
has said that the reach of the act is so broad that it offends the
1st, 5th, 9th, and 14th amendments to the U.S. Constitution,
he has limited his overbreadth argument to the 1st amendment
guarantee of free speech as applied to this State through
the 14th amendment. Any overbreadth analysis which may
be required must therefore be so limited as well. It is also
significant that while Burke questions the constitutionality of
the entire act, he was convicted only of a violation of § 28–
1463.03(1). Since one who would receive no benefit from a
declaration of invalidity does not have standing to challenge
the constitutionality of a statute, State v. Lynch, 223 Neb. 849,
394 N.W.2d 651 (1986), we further limit our consideration as
aforesaid to § 28–1463.03(1) and the statutory definitions of
the terms used in that section.



Burke's overbreadth challenge, as applied to § 28–1463.03(1),
is that the “portrayed observer” language of that section
prohibits more than the visual depiction of child pornography,
that it in fact prohibits, for example, a nonobscene portrayal of
a nude youth under the age of 16 or a nonobscene portrayal of
one under 16 looking at an adult nude, even if such portrayal
was an important and necessary part of a literary performance
or scientific or educational work.



[8]  [9]  Neither of the two films in the record involves the
portrayal of a child as an observer. The first question to be
answered, then, is whether Burke has standing to question
the “portrayed observer” language as being unconstitutionally
overbroad. The traditional rule is that one to whom a statute
may be applied constitutionally does not have standing to
challenge that statute on the ground that it conceivably may
be applied unconstitutionally to others in situations not before
the court. New York v. Ferber, 458 U.S. 747, 102 S.Ct. 3348,
73 L.Ed.2d 1113 (1982); State v. Groves, 219 Neb. 382, 363
N.W.2d 507 (1985). This traditional rule reflects both the
personal nature of *632  constitutional rights and prudential
limitations on constitutional adjudication. New York v.
Ferber, supra. However, an exception to the traditional rule is
made when a statute is overbroad. New York v. Ferber, supra;
State v. Copple, 224 Neb. 672, 401 N.W.2d 141 (1987).
In such a situation, one is allowed to assert the rights of
others and attack the overbreadth of a statute even though
the behavior of the person making the attack clearly may be
unprotected and could be proscribed by a law drawn with the
requisite narrow specificity.  Brockett v. Spokane Arcades,
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Inc., 472 U.S. 491, 105 S.Ct. 2794, 86 L.Ed.2d 394 (1985);
**246  Secretary of State of Md. v. J.H. Munson Co., 467



U.S. 947, 104 S.Ct. 2839, 81 L.Ed.2d 786 (1984). This is so
because persons whose noncommercial speech or expression
is constitutionally protected may choose to refrain from
exercising their rights for fear of criminal sanctions under
a statute susceptible of application to protected behavior.
New York v. Ferber, supra. However, where conduct and not
merely noncommercial speech is involved, the overbreadth
of the statute attacked must not only be real but substantial
as well, judged in relation to the statute's plainly legitimate
sweep. Regan v. Time, Inc., 468 U.S. 641, 104 S.Ct. 3262, 82
L.Ed.2d 487 (1984); New York v. Ferber, supra; Broadrick
v. Oklahoma, 413 U.S. 601, 93 S.Ct. 2908, 37 L.Ed.2d 830
(1973).



Thus, determining whether Burke has standing to challenge
the “portrayed observer” language on grounds of overbreadth
is inextricably entwined with determining whether § 28–
1463.03(1) reaches a substantial amount of speech or
expression protected under the first amendment to the U.S.
Constitution. See Monaghan, Overbreadth, 1981 Sup.Ct.Rev.
1, 3.



It therefore becomes necessary to determine whether the
“portrayed observer” language impermissibly expands the
application of § 28–1463.03(1), as Burke claims.



[10]  [11]  [12]  [13]  [14]  In affording a presumption
of constitutionality to legislative enactments, Illinois v. Krull,
480 U.S. 340, 107 S.Ct. 1160, 94 L.Ed.2d 364 (1987), and
State v. Edmunds, 211 Neb. 380, 318 N.W.2d 859 (1982), we,
while construing penal statutes strictly, nonetheless give them
a sensible construction in the *633  context of the object
sought to be accomplished, the evils and mischiefs sought
to be remedied, and the purpose sought to be served, State
v. Hicks, 225 Neb. 322, 404 N.W.2d 923 (1987). Moreover,
where a statute is susceptible of two constructions, under one
of which the statute is valid while under the other of which the
statute would be unconstitutional or of doubtful validity, that
construction which results in validity is to be adopted. State v.
Evans, 215 Neb. 433, 338 N.W.2d 788 (1983). As observed in
New York v. Ferber, supra, a statute challenged as overbroad
should be construed so as to avoid constitutional problems if it
is subject to such a limiting construction. Unconstitutionality
must be clearly established before this court is authorized to
declare a statute void.  State v. Copple, supra.



[15]  Application of the foregoing rules compels the
conclusion that the “portrayed observer” language applies
only to the visual depictions of persons under the age of
16 observing sexually explicit conduct as defined by § 28–
1463.02. That being so, the questioned language does not
reach the portrayals of children in nonpornographic settings;
the phrase “portrayed observer” does not, therefore, render
§ 28–1463.03(1) overbroad under the first amendment to the
U.S. Constitution.



Burke next claims that § 28–1463.03(1) is impermissibly
vague because it does not specify when the visually depicted
participants or observers must have been less than 16
years of age, nor who, in certain circumstances, must be
sexually gratified or stimulated: those depicted; the makers,
publishers, directors, creators, providers, or generators of the
depiction; or the viewer.



[16]  With respect to this claim the traditional rule of
standing applies; that is, one who has engaged in conduct
which is clearly prohibited by the questioned statute cannot
complain that the statute is vague when applied to the conduct
of others. New York v. Ferber, supra; State v. Copple, supra.



There is no question but that to meet the due process
requirements of the 5 th and 14th amendments to the U.S.
Constitution, a penal statute must be sufficiently clear so that
a person of ordinary intelligence has fair notice of exactly
what conduct is forbidden. Kolender v. Lawson, 461 U.S. 352,
103 *634  S. t. 1855, 75 L.Ed.2d 903 (1983); State v. Copple,
supra.



[17]  As noted in the foregoing overbreadth analysis, a penal
statute is given a sensible construction in the context of the
object sought to be accomplished, the evils and mischiefs
sought to be remedied, and the purpose sought to be served.



**247  [18]  [19]  The suggestion that there is any doubt
about when the visually depicted participants or observers
must have been under the age of 16 is disingenuous, to say the
least. The statute in question prohibits the “visual depiction
of sexually explicit conduct which has a child as one of its
participants or portrayed observers.” Child was then defined
in § 28–1463.02 as “any person under the age of sixteen
years.” Thus, § 28–1463.03(1) prohibited the visual depiction
of sexually explicit conduct which has a child under the age
of 16 as one of its participants or portrayed observers. In
the absence of anything indicating to the contrary, statutory
language is to be given its plain and ordinary meaning. State
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v. Carlson, 223 Neb. 874, 394 N.W.2d 669 (1986). The
plain and ordinary meaning of the language used in § 28–
1463.03(1) prohibited the depiction of one then under age 16
as a participant in or observer of sexually explicit conduct.



Burke's concern about who is to be sexually gratified or
stimulated is also misplaced. Although, as the analysis of
the third assignment of error demonstrates, the “Cousin Bill”
tape alone supports the conviction, the fact is that both the
High tape and “Cousin Bill” depict conduct which is clearly
prohibited without regard to whether there existed sexual
gratification or stimulation of anyone, namely, masturbation,
oral-genital sex, and simulated anal-genital sex in the High
tape and masturbation, oral-genital sex, and anal-genital sex
in “Cousin Bill.”



[20]  Accordingly, § 28–1463.03(1), as applied to Burke, is
not impermissibly vague under the 1st and 14th amendments
to the U.S. Constitution.



In his third assignment of error Burke argues the trial court
should have determined that the offense was but a Class I
misdemeanor rather than a Class III felony. The first fallacy
in that position is that § 28–1463.04 specifies that a first time
violation of any part of § 28–1463.03 constitutes a Class III
*635  felony.



[21]  [22]  Nonetheless, Burke argues that as he had not
provided any tape to anyone before he was arrested, his
conduct was not complete, and he should therefore have
been charged under a section of the act dealing with the
possession of certain material with the intent to distribute
it (§ 28–1463.05), violation of which then constituted but a
Class I misdemeanor. The applicable rule, however, is that
where a single act violates more than one statute, a prosecutor
is free to prosecute under any statute he or she chooses,
so long as the selection is not deliberately based upon an
unjustifiable standard such as race, religion, or other arbitrary
classification. State v. Roth, 222 Neb. 119, 382 N.W.2d 348
(1986); State v. Loschen, 221 Neb. 315, 376 N.W.2d 792
(1985).



[23]  The second fallacy in Burke's position is that his
conviction does not rest upon whether he “provided” a tape
to anyone. He played or showed the “Cousin Bill” tape and
therefore “published” it in the sense that he disclosed its
contents and made them generally known. Webster's Third
New International Dictionary, Unabridged 1837 (1981).
Burke's publication of the “Cousin Bill” tape constitutes a



violation of § 28–1463.03(1). That being so, and since he was
charged in but a single count which thus covered either the
“Cousin Bill” tape or the High tape, we need not determine
whether the copying of the High tape constituted the making,
directing, creating, or generating contemplated by § 28–
1463.03(1).



[24]  [25]  [26]  [27]  Finally, Burke assigns as error
the district court's failure to deal with him as a mentally
disordered sex offender. Burke correctly argues that a
sentencing court has a mandatory duty under Neb.Rev.Stat.
§ 29–2912 (Reissue 1985) to order an evaluation of one
convicted of a felony sexual offense for the purpose of
determining whether he or she is a mentally disordered sex
offender. State v. Klappal, 218 Neb. 374, 355 N.W.2d 221
(1984). A mentally disordered sex offender is one who,
because of a mental disorder, has been determined to be
disposed to repeated commission of sexual offenses which
are likely to cause substantial injury to others. Neb.Rev.Stat.
§ 29–2911(2) (Reissue 1985). If **248  such person is
found to be a treatable mentally disordered sex offender
and if treatment is *636  available in the state, then such
person shall be committed for treatment, as well as sentenced
in accordance with law. Neb.Rev.Stat. § 29–2915 (Reissue
1985). A sexual offense for these purposes includes any
felony in which the sexual excitement of the offender is a
motivational factor.  State v. Klappal, supra; § 29–2911.



[28]  [29]  The insurmountable obstacle to a consideration
of this assignment is that while the record tells us the trial
court took evidence on and overruled Burke's motion that he
be determined to be a mentally disordered sex offender, the
bill of exceptions does not contain the evidence submitted at
that hearing. An assignment of error requiring an examination
of the evidence cannot prevail on appeal in the absence of a
proper bill of exceptions.  State v. Dittrich, 223 Neb. 461, 390
N.W.2d 527 (1986); Neb.Ct.R. of Prac. 5A(2) (rev. 1986).



[30]  Burke's suggestion that he could not have been found
guilty without an implicit finding that he was sexually excited
in the process of the conduct for which he was charged
is spurious. Our analysis of Burke's ill-fated vagueness
claim establishes that sexual excitement is not an element
or substantial motivational factor of some of the conduct
proscribed by § 28–1463.03(1).



Since the record fails to sustain any of Burke's assignments
of error, the judgment of the district court is affirmed.
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AFFIRMED.



KRIVOSHA, Chief Justice, concurring in the result.
The majority opinion in the instant case finds as support for
its holding the decision of New York v. Ferber, 458 U.S.
747, 102 S.Ct. 3348, 73 L.Ed.2d 1113 (1982). I, too, find
comfort in Ferber. I write separately, however, because my
comfort comes in the concurrence filed by Justice Stevens,
in which he points out that while the specific conduct that
gave rise to the criminal prosecution is not protected by the
federal Constitution, the state statute that Burke is charged
with violating does prohibit some conduct that is protected by
the first amendment. Little purpose would be served for me to
plagiarize the concurrence of Justice Stevens. Suffice it then



to say that I adopt the views expressed by Justice Stevens in
his concurrence in New York v. Ferber, as though it had direct
*637  application to the facts in this case. The facts in Ferber



are almost identical with the facts herein, and Justice Stevens'
concurrence in Ferber could be filed herein and it would
make perfectly good sense. As did Justice Stevens in Ferber,
I will await the appropriate case to concern myself about
what aspects of the first amendment to the U.S. Constitution
Neb.Rev.Stat. §§ 28–1463.01 through 28–1463.05 (Reissue
1985) violate. What is clear is that in the instant case there
was no first amendment violation.



All Citations



225 Neb. 625, 408 N.W.2d 239
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232 P.3d 1008
Supreme Court of Utah.



STATE of Utah, Plaintiff and Respondent,
v.



Francisco A. CANDEDO, Defendant and Petitioner.



No. 20080183.
|



May 14, 2010.



Synopsis
Background: Defendant was convicted in the Third District
Court, Salt Lake County, Stephen L. Henriod, J., of securities
fraud, sales by an unlicensed agent, and employing an
unlicensed agent. Defendant appealed. The Court of Appeals,
2008 UT App 4, 176 P.3d 459, affirmed. Defendant filed
petition for certiorari.



Holdings: The Supreme Court, Parrish, J., held that:



[1] an “illegal sentence,” for purposes of rule governing
a court's authority to correct an illegal sentence, includes
constitutional violations;



[2] rational basis analysis would apply to defendant's
substantive due process challenge to probation statute;



[3] probation statute did not violate defendant's right to
substantive due process; and



[4] defendants probation term of nine years did not violate
substantive due process.



Affirmed.



Attorneys and Law Firms



*1010  Mark L. Shurtleff, Att'y Gen., Kenneth A. Bronston,
Asst. Att'y Gen., Salt Lake City, for plaintiff.



Lori J. Seppi, Salt Lake City, for defendant.



*1011  On Certiorari to the Utah Court of Appeals



PARRISH, Justice:



INTRODUCTION



¶ 1 Francisco Candedo was placed on nine years of probation
after pleading guilty to three felonies arising from his
participation in a fraudulent investment scheme. Candedo did
not object to the term of probation at sentencing. Instead,
on direct appeal to the court of appeals, he challenged the
legality of his probation sentence under rule 22(e) of the
Utah Rules of Criminal Procedure or, alternatively, under
the doctrine of exceptional circumstances. Candedo argued
that his nine-year probation sentence, authorized under Utah
Code section 77–18–1(10)(a)(i), violated his substantive due
process rights. The court of appeals affirmed his sentence
without reaching the merits by finding that his claim failed to
meet the requirements of either rule 22(e) or the doctrine of
exceptional circumstances.



¶ 2 On certiorari, Candedo argues that (1) the court of appeals
erred in holding that his due process arguments could not be
raised under either rule 22(e) or the doctrine of exceptional
circumstances, and (2) the imposition of a nine-year probation
term violates his right to due process. We hold that the court
of appeals erred in failing to reach the merits of Candedo's
constitutional claim under rule 22(e). But we nevertheless
hold that Candedo's probation sentence does not violate his
substantive due process rights and is therefore constitutional.
Because we reach the merits of Candedo's claim under rule
22(e), we need not address the applicability of the exceptional
circumstances doctrine.



BACKGROUND



¶ 3 Francisco Candedo and others operated a fraudulent
pyramid investment scheme that defrauded 146 Utah victims.
The victims, including many elderly individuals, lost their
retirement funds, their homes, their credit ratings, and
their jobs. The Utah Attorney General's Office computed
restitution for the victims at $3,373,060.



¶ 4 In 2005, Candedo pled guilty to three felonies: one
count of securities fraud, a second-degree felony; one count
of sales by an unlicensed broker-dealer or agent, a third-
degree felony; and, one count of employing an unlicensed
broker-dealer or agent, a third-degree felony. The district
court sentenced Candedo to concurrent terms of one-to-
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fifteen years for the second-degree felony and zero-to-five
years for each third-degree felony. Although the presentence
report recommended incarceration and restitution, the court
suspended Candedo's prison sentence, imposed 108 months,
or nine years, of probation and ordered restitution in the



amount of $3,373,060. 1  The sentencing court indicated that
it ordered the lengthy probation term specifically because of
the amount of restitution Candedo owed.



1 On November 4, 2009, Candedo filed a suggestion of



mootness pursuant to Utah Rule of Appellate procedure



37(a) that requires a defendant to “inform the court of any



circumstances which have transpired subsequent to the



filing of the appeal.” Candedo did not take the position



that his appeal had become moot, but he let the court



know that Adult Probation and Parole removed Candedo



from supervised probation and placed him on “court



probation to continue to monitor the repayment of the



restitution amount.” State of Utah Adult Probation and



Parole, Protected Progress/Violation Report, November



6, 2009. Because Candedo is still under court probation



and is subject to contempt or reinstatement of his original



sentence if he fails to remit his restitution payments, we



agree that his appeal is not moot. See State v. Nones,



2000 UT App 211, ¶¶ 13–16, 11 P.3d 709 (holding that a



trial court supervising restitution payments has the option



to hold a defendant in contempt or impose a suspended



jail term if the defendant fails to remit his restitution



payments).



¶ 5 Candedo challenged the legality of his probation term
on direct appeal to the court of appeals, arguing that his
nine-year probation term ordered pursuant to Utah's probation
statute violates substantive due process under the Utah and
United States Constitutions. Because Candedo conceded that
his due process claim was not preserved in the district court,
he argued that the court of appeals could reach the merits of
his claim under either rule 22(e) of the Utah Rules of Criminal
Procedure or the doctrine of exceptional circumstances.



*1012  ¶ 6 The court of appeals held that Candedo's claim
did not meet the requirements of rule 22(e) or the exceptional
circumstances doctrine. See State v. Candedo, 2008 UT App
4, ¶ 10, 176 P.3d 459. Candedo filed a petition for certiorari,
which we granted. We have jurisdiction pursuant to Utah
Code section 78A–3–102(3)(a) (2008).



STANDARD OF REVIEW



[1]  [2]  ¶ 7 “On certiorari, we review the decision of the
court of appeals, not the trial court.” State v. Billsie, 2006 UT
13, ¶ 6, 131 P.3d 239. Procedural and constitutional questions
present questions of law that we review for correctness
without deference to the lower court's ruling. Chen v. Stewart,
2004 UT 82, ¶ 25, 100 P.3d 1177.



ANALYSIS



I. RULE 22(e) ALLOWS U.S. TO REACH THE
MERITS OF CANDEDO'S CONSTITUTIONAL CLAIM



¶ 8 Candedo argues that the court of appeals should have
reached the merits of his constitutional claim under rule 22(e)
of the Utah Rules of Criminal Procedure. We agree.



[3]  [4]  [5]  [6]  [7]  [8]  ¶ 9 Under rule 22(e), a court
“may correct an illegal sentence, or a sentence imposed in
an illegal manner, at any time.” Utah R.Crim. P. 22(e). Rule
22(e) applies to sentences that are manifestly or patently
illegal. See State v. Telford, 2002 UT 51, ¶ 5, 48 P.3d
228; State v. Brooks, 908 P.2d 856, 860 (Utah 1995). The
“sweeping” language of rule 22(e) allows an appellate court
to “vacate the illegal sentence without first remanding the
case to the trial court, even if the matter was never raised
before.” Brooks, 908 P.2d at 860. The preservation rule does
not apply “because an illegal sentence is void and, like issues
of jurisdiction, [may be raised] at any time. For this reason,
rule 22(e) claims must be narrowly circumscribed to prevent
abuse.” Telford, 2002 UT 51, ¶ 5, 48 P.3d 228 (internal
quotation marks and citations omitted) (alteration in original).
Additionally, rule 22(e) “presupposes a valid conviction” and
therefore cannot be used as a veiled attempt to challenge the



underlying conviction by challenging the sentence. 2  Brooks,
908 P.2d at 860.



2 Rule 22(e) is not properly invoked for “ordinary or ‘run-



of-the mill’ errors” that are appropriately reviewed under



rule 4(a) of the Utah Rules of Appellate Procedure. State



v. Thorkelson, 2004 UT App 9, ¶ 15, 84 P.3d 854. Such



errors may include “a trial court's failure to consider



requisite statutory factors before imposing consecutive



sentences [and] ... a denial of due process resulting from



a trial court's failure to consider mitigating evidence.”



State v. Garner, 2008 UT App 32, ¶ 17, 177 P.3d 637



(citing Thorkelson, 2004 UT App 9, ¶¶ 11–12, 84 P.3d



854).
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¶ 10 Based on language in Telford, the court of appeals held
that Candedo's due process claim did not fall within the ambit
of rule 22(e). State v. Candedo, 2008 UT App 4, ¶ 6, 176
P.3d 459. Specifically, the court of appeals determined that an
illegal sentence can occur only “where either ‘the sentencing
court has no jurisdiction, or ... the sentence is beyond the
authorized statutory range.’ ” Id. (quoting State v. Thorkelson,
2004 UT App 9, ¶ 15, 84 P.3d 854)(alteration in original). We
disagree.



[9]  ¶ 11 The court of appeals' definition of illegal sentence
entirely precludes allegations of constitutional violations as
a basis for challenging a sentence. This narrow definition
is contrary to our holding in Telford, where we used rule
22(e) to reach the petitioner's claim that his sentence was
unconstitutional. Although we rejected Telford's separation
of powers and Eighth Amendment challenges to his sentence,
we reached and considered the merits of those challenges
under rule 22(e). Telford, 2002 UT 51, ¶¶ 3–4, 48 P.3d 228.
We refused to consider Telford's constitutional arguments
only where he failed to raise an “articulable basis for attacking
his sentence.” Id. ¶ 6. Because an illegal sentence under rule
22(e) includes constitutional violations, an appellate court
must allow a petitioner to raise constitutional, as well as
jurisdictional and statutory challenges, to his or her sentence
under rule 22(e).



¶ 12 This conclusion is consistent with our recent decision in
State v. Yazzie, where we adopted the following definition of
illegal sentence within the context of rule 22(e):



*1013  “[An illegal sentence is] one
which is ambiguous with respect to
the time and manner in which it is to
be served, is internally contradictory,
omits a term required to be imposed by
statute, is uncertain as to the substance
of the sentence, or is a sentence which
the judgment of conviction did not
authorize.”



2009 UT 14, ¶ 13, 203 P.3d 984 (quoting United States v.
Dougherty, 106 F.3d 1514, 1515 (10th Cir.1997)) (alteration
in original). In Yazzie, this Court determined that the
defendant's sentence was illegal “because it did not comply
with the statutory requirement to determine concurrent or
consecutive sentencing at the time of final judgment.” Id. ¶
12. The judge determined at a probation revocation hearing
that the defendant's sentences should run consecutively
with his previously imposed sentences. Id. ¶ 10. However,



pursuant to statute, the determination of concurrent or
consecutive sentencing must take place at the time of final
judgment. See id. ¶ 11.



¶ 13 While we used the definition of illegal sentence in
Yazzie to address the failure of a sentencing court to comply
with express statutory provisions, the same definition also
encompasses Candedo's alleged constitutional violations.
Specifically, if an offender's sentence is unconstitutional, the
sentence is not authorized by the “judgment of conviction,”
and is therefore illegal.



[10]  ¶ 14 The State contends that Candedo fails to address
the threshold question of whether a nine-year probation
sentence is “patently” or “manifestly” illegal. But when
a petitioner raises an articulable basis for challenging the
constitutionality of a sentence, the court may reach the issue
of whether the sentence is “patently” or “manifestly” illegal
after considering the merits of the claim, not beforehand. We
therefore hold that the court of appeals erred in failing to reach
the merits of Candedo's substantive due process challenge
because the definition of illegal sentence under rule 22(e)
is sufficiently broad to include constitutional violations that
threaten the validity of the sentence. This holding allows us
to reach the merits of Candedo's claim and thus we need
not address the applicability of the exceptional circumstances
doctrine. We now turn to the merits of Candedo's due process
claim.



II. UTAH'S PROBATION STATUTE IS
CONSTITUTIONAL AND CANDEDO'S SUBSTANTIVE



DUE PROCESS RIGHTS WERE NOT VIOLATED



[11]  ¶ 15 Utah's probation statute “authorizes a court to
impose probation as a sentencing alternative, but nowhere
does it provide a limitation on the length of probation a
court may set.” State v. Wallace, 2006 UT 86, ¶ 16, 150



P.3d 540. Indeed, as interpreted by this court in Wallace, 3



a sentencing court has full discretion to determine the length
of a defendant's probation under Utah's probation statute. Id.
¶¶ 12–16. Candedo argues that Utah's probation statute, as
interpreted by Wallace and as applied in this case, violates his
substantive due process rights. Specifically, Candedo argues
that he has a fundamental right to liberty once the purposes of
probation are completed. He asserts that the only purpose of
probation is rehabilitation, which can only be accomplished,
if at all, in a relatively short period of time. He accordingly
reasons that the imposition of a nine-year term of probation
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violated his substantive due process rights. We begin by
addressing whether Candedo's substantive due process claim
implicates a fundamental right, thus triggering a heightened
degree of scrutiny, or whether rational basis review applies.
After determining that Candedo's claim does not implicate a
fundamental right, we address the merits of his substantive
due process claim under rational basis review.



3 Candedo's brief dedicates a substantial amount of space



to challenging our interpretation of Utah's probation



statute in Wallace. Since the Wallace decision was issued



in 2006, the legislature has neither modified nor altered



the language in Utah's probation statute. We therefore see



no basis for revisiting our ruling in that case.



A. Because Candedo's Claim Does Not Implicate a
Fundamental Right, Rational Basis Review Applies



[12]  [13]  ¶ 16 When undertaking a substantive due process
analysis under both article *1014  I, section 7 of the Utah
Constitution and the Fourteenth Amendment of the United
States Constitution, this court applies a rational basis test
unless the governmental action implicates a fundamental right
or interest. See Judd ex rel. Montgomery v. Drezga, 2004
UT 91, ¶ 30, 103 P.3d 135 (“Generally, we apply a rational
basis test in substantive due process cases. However, this
rational basis test is replaced by a more stringent test in cases
where the rights impacted by the legislation are deemed to be
‘fundamental.’ ” (internal citations omitted)). In the criminal
sentencing context, petitioners like Candedo often argue “that
the right to be free from deprivations of liberty as a result
of arbitrary sentences is fundamental” and that the statute
authorizing the sentence is subject to strict scrutiny. Chapman
v. United States, 500 U.S. 453, 464–65, 111 S.Ct. 1919, 114
L.Ed.2d 524 (1991). However, the United States Supreme
Court has explained that



we have never subjected the criminal
process to [that] sort of truncated
analysis.... Every person has a
fundamental right to liberty in the
sense that the Government may
not punish him unless and until it
proves his guilt beyond a reasonable
doubt at a criminal trial conducted
in accordance with the relevant
constitutional guarantees. But a person
who has been so convicted is eligible
for, and the court may impose,



whatever punishment is authorized by
statute for his offense so long as that
penalty is not cruel and unusual, and so
long as the penalty is not based on an
arbitrary distinction that would violate
the Due Process Clause of the Fifth
Amendment.



Id. at 465, 111 S.Ct. 1919.



[14]  [15]  ¶ 17 Where a defendant has been found guilty,
and no arbitrary distinction in sentencing is present, courts
apply a rational basis standard in reviewing sentencing
statutes. Id.; see also United States v. Angelos, 345 F.Supp.2d
1227, 1235–36 (D.Utah 2004), aff'd, 433 F.3d 738 (10th
Cir.2006) (applying a rational basis review to petitioner's
claim that sentencing guidelines violated equal protection and
due process); United States v. Bredy, 209 F.3d 1193, 1197
(10th Cir.2000)(“Due process requires only that a sentencing
scheme be rational.”); United States v. Eaton, 2000 WL
293789 at *3, 2000 U.S.App. LEXIS 4496 at *10 (10th
Cir. Mar. 21, 2000) (holding the same); United States v.
Perez–Chavez, 422 F.Supp.2d 1255, 1265 (D.Utah 2005)
(“ ‘[U]nless a law infringes upon a fundamental right or
classifies along suspect lines such as race, the court's review
is limited to determining whether there is a rational basis for
the law.’ ” (quoting Angelos, 345 F.Supp.2d at 1235–36)).
Under this type of review, the court determines whether the
statute or its application “is rationally related to a legitimate
state interest.” Gardner v. Bd. of County Comm'rs, 2008 UT
6, ¶ 33, 178 P.3d 893.



¶ 18 Candedo does not argue that his nine-year probation
sentence was based on an arbitrary distinction such as race or
that he was treated differently from other similarly situated
defendants. Instead, Candedo asserts that the only purpose of
probation is rehabilitation and that its rehabilitative purpose,
if achieved at all, will be achieved within a relatively short
period of time. We disagree with both of these premises. Even
were we to accept them, however, they do not give rise to
the conclusion that Candedo's probation sentence implicates
a fundamental right because a defendant's liberty interest may
be infringed by a rational criminal sentence once he has been
found guilty as long as the sentence is not cruel or unusual,
arbitrary, or discriminatory. See Chapman, 500 U.S. at 465,
111 S.Ct. 1919. Candedo is admittedly guilty of the crimes
committed and thus a court is authorized to impose a sentence
pursuant to the terms of a rational sentencing statute. Because
no fundamental right is implicated, we will apply a rational
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basis standard to our review of the probation statute and its
application in this case.



B. Candedo's Substantive Due Process Claim Fails Because
the Probation Statute Is Rationally Related to a Legitimate



State Interest and His Sentence Was Not Arbitrary



[16]  [17]  [18]  ¶ 19 “When a fundamental right is not
at issue, a statute will not violate substantive due process if
it is rationally *1015  related to a legitimate state interest.”
Gardner, 2008 UT 6, ¶ 33, 178 P.3d 893. Further, our
rational basis analysis is limited “to determin [ing] whether
the legislature overstepped the bounds of its constitutional
authority in enacting [the statute at issue], not whether it made
wise policy in doing so.” Judd, 2004 UT 91, ¶ 15, 103 P.3d
135.



¶ 20 Candedo argues that Utah's probation statute is
not rationally related to the legislatively-stated purpose of
probation, which is rehabilitation. Specifically, Candedo
asserts that rehabilitation, if achieved at all, will be achieved
within a relatively short period of time—five years or less.
Thus, lengthy probation terms, such as the one imposed in this
case, are not rationally related to a valid legislative purpose
and therefore violate due process.



¶ 21 We are unpersuaded that the only legitimate and
legislatively stated purpose of Utah's probation statute is



rehabilitation of the offender who is placed on probation. 4



Our case law recognizes numerous legitimate purposes of
probation, including rehabilitation, State v. Spiers, 12 Utah 2d
14, 361 P.2d 509, 511 (1961), as well as protection of society,
deterrence, punishment, and restitution, among others. See
State v. Rhodes, 818 P.2d 1048, 1051 (Utah Ct.App.1991).
Moreover, the very mechanism of restitution is made more
effective when the defendant is on probation. To address these
legitimate state interests, Utah's probation statute authorizes
the court to impose certain conditions of probation, including
to “make restitution or reparation to the victim or victims
with interest in accordance with Title 77, Chapter 38a, Crime
Victims Restitution Act; and comply with other terms and
conditions the court considers appropriate.” Utah Code Ann.
§ 77–18–1(8)(a)(ix)–(x) (2008). We conclude that Utah's
probation statute generally, as well as the term of probation
to which Candedo was sentenced, are rationally related to the
state's legitimate interest in making victims whole through
payment of restitution in addition to the other stated needs for
probation.



4 We have scoured Utah's probation statute, including



the specific provisions cited by Candedo, and are



unable to find any indication that rehabilitation is the



“legislatively-stated purpose of probation” as Candedo



asserts. While our case law certainly indicates that



rehabilitation is a significant objective of probation,



the statute itself gives no explicit indication of such



legislative intent.



¶ 22 We want to be clear that an absence of maximum
time limits in the probation statute does not raise the same
constitutional concerns as those raised in Kansas v. Hendricks
regarding civil commitment statutes. 521 U.S. 346, 117 S.Ct.
2072, 138 L.Ed.2d 501 (1997). There are several fundamental
differences between the Utah probation statute and civil
commitment statutes like the one at issue in Hendricks. First,
defendants who are civilly committed have not been found
guilty of a crime, but rather are detained based on mental
incapacitation for an indefinite period of time. See Hendricks,
521 U.S. at 358, 117 S.Ct. 2072 (discussing various state
statutes that allow civil commitment for mentally ill sex
offenders). The Kansas civil commitment statute at issue in
Hendricks applies to:



(1) a presently confined person who ...
has been convicted of a sexually
violent offense and is scheduled for
release; (2) a person who has been
charged with a sexually violent offense
but has been found incompetent to
stand trial; (3) a person who has been
found not guilty by reason of insanity
of a sexually violent offense; and (4) a
person found not guilty of a sexually
violent offense because of a mental
disease or defect.



Id. at 352, 117 S.Ct. 2072 (internal quotation marks omitted).
In contrast, those sentenced under the Utah probation statute
have been found guilty after a trial or a proceeding consistent
with due process and are not scheduled for release. Second,
as recognized in Hendricks, civilly committed defendants
should be afforded incremental monitoring to ensure they
are not detained longer than necessary to overcome their
mental incapacitation. Id. at 364, 117 S.Ct. 2072. However,
defendants sentenced under the Utah probation statute must
serve the duration of the probation sentence imposed and
are not held under probation indefinitely, but only as long
as lawfully mandated by a *1016  trial court after a
determination of guilt. Utah Code Ann. §§ 77–18–1(2)(a)
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and 77–18–1(10)(a)(i). It is therefore not necessary to impose
additional incremental monitoring for defendants sentenced
to probation.



¶ 23 Finally, while we recognize the potential for a trial
judge to arbitrarily impose an absurdly long probation
period compared to the severity of the crime committed,
these concerns are not present in Candedo's case. The
court was authorized to sentence Candedo to a fifteen-year
prison sentence, but instead imposed the nine-year probation
sentence and ordered restitution to the victims of his fraud,
a far less severe sentence. We can envision a case where a
defendant could successfully challenge a probation sentence
that is truly arbitrary or discriminatory under the due process
clause or prove that the probation statute is cruel and unusual,
but such a case is not before us now.



[19]  ¶ 24 Under a rational basis standard of review, a
statute will meet the requirements of due process “if it
has ‘a reasonable relation to a proper legislative purpose,
and [is] neither arbitrary nor discriminatory.’ ” Tindley v.
Salt Lake City Sch. Dist., 2005 UT 30, ¶ 29, 116 P.3d
295 (quoting Condemarin v. University Hosp., 775 P.2d
348, 356 (Utah 1989)) (alternation in original). None of the
concerns about potential arbitrary sentences are present in this
case because Candedo's nine-year probation term is shorter
than the fifteen-year prison sentence he could have received
under the statutory sentencing scheme. Additionally, there
is no evidence that the sentencing judge treated Candedo
differently from other defendants on account of race or other
suspect classifications or discriminated against him in any
way. Finally Candedo does not make the argument that his



sentence was cruel and unusual in violation of the Eighth
Amendment of the United States Constitution or article
I section 9 of the Utah Constitution. In short, Candedo's
constitutional challenge to his sentence fails.



CONCLUSION



¶ 25 We hold that the court of appeals erred by refusing to
reach the merits of Candedo's constitutional claim under rule
22(e). Specifically, the court of appeals failed to properly
construe an “illegal sentence” to include constitutional
violations. Courts must consider constitutional as well as
statutory and jurisdictional challenges to sentences under
rule 22(e). But we do not find that Utah's probation statute
violates due process because the statute is rationally related
to the legitimate state interest in restitution, among other
interests. Accordingly, Candedo's constitutional challenge
to the imposition of his nine-year probationary term under
Utah's probation statute fails. We therefore affirm the
district court's decision to order restitution and a nine-year
probationary term.



¶ 26 Chief Justice DURHAM, Associate Chief Justice
DURRANT, Justice WILKINS and Justice NEHRING
concur in Justice PARRISH's opinion.



All Citations



232 P.3d 1008, 656 Utah Adv. Rep. 27, 2010 UT 32
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733 P.2d 502
Supreme Court of Utah.



STATE of Utah, Defendant and Appellant,
v.



Wendall H. HOFFMAN, Plaintiff and Respondent.



No. 860169.
|



Feb. 11, 1987.



Defendant was convicted of practicing medicine without a
license, a third-degree felony, before the Second District
Court, Weber County, Ronald O. Hyde, J., and defendant
appealed. The Supreme Court held that: (1) approval of
Physicians' Licensing Board was not required prior to
criminal prosecution for practicing medicine without license,
and (2) defendant's conduct in purporting to diagnose
maladies and prescribe medication was not constitutionally
protected activity, and defendant was not entitled to assert
constitutional claim that might be argued by someone who
prescribes domestic or family remedies.



Affirmed.



Attorneys and Law Firms



*503  H. Delbert Welker, Salt Lake City, for defendant and
appellant.



David L. Wilkinson and Dave B. Thompson, Salt Lake City,
for plaintiff and respondent.



Opinion



PER CURIAM:



Defendant Wendall H. Hoffman appeals his jury conviction
of practicing medicine without a license, a third degree felony



under section 58–12–30. 1  We affirm the conviction.



1 All statutory citations are to U.C.A., 1953 (1986 Repl.).



*504  Defendant has no license to practice medicine. He was
previously convicted of the unlicensed practice of medicine
in 1974 when he purported to diagnose and treat stomach
pains as cancer and mercury poisoning. See State v. Hoffman,
558 P.2d 602 (Utah 1976). The trial testimony in support of
his present conviction evidences that he continues in similar



conduct—purporting to diagnose stomach pains as chemical
poisoning, stomach ulcers, and “negative energies.” For the
witness who came to him for treatment and complained of
such pains, he prescribed “pain killer” pills, ulcer medication,



“celestial water,” 2  and special pillows, all to cure these
supposed maladies.



2 According to the trial testimony, defendant claimed that



his “celestial water” was normal water “energized by the



stars” through a unique secret device.



On appeal, defendant claims that (1) the prosecutor did not
first obtain sanction from the Physicians' Licensing Board
before bringing charges against defendant; (2) the jury was
not properly instructed as to what constitutes the “practice
of medicine” as defined by section 58–12–28(4); (3) the
act violates the first and fourteenth amendments of the
United States Constitution; and (4) section 58–12–28(4) is
unconstitutionally broad and void for vagueness.



In the interest of preventing the unauthorized, fraudulent,
and incompetent practice of medicine, the Medical Practice
Act forbids such activity, as defined therein, and imposes
criminal sanctions. The explicit legislative intent of the
Medical Practices Act is to protect the public from those
unqualified and untrained who, in conducting a business,
purport to diagnose and treat human ailments and diseases for
compensation. §§ 58–12–27, –28; Hoffman, 558 P.2d at 605–
06; Board of Medical Examiners v. Blair, 57 Utah 516, 521,
196 P. 221 (1921); accord State v. Nelson, 69 N.C.App. 638,
317 S.E.2d 711 (1984).



[1]  The Physicians' Licensing Board, created by the Act,
§ 58–12–29.5, is empowered to license qualified persons
and to control and regulate the practice of medicine under
the Act. §§ 58–12–31, –35.1, –41. The statute does not
bestow upon the Board prosecutorial power over the criminal
conduct of unlicensed persons and requires no Board approval
as a prerequisite to criminal prosecution under the Act.
Defendant's argument that the Board's permission is required
for criminal prosecution is specious. He cites no authority or
statute that imposes such a requirement, and we find none.



[2]  Defendant's second argument is addressed to his



construction of section 58–12–28(4), 3  defining the “practice
of medicine.” Defendant claims that the jury was not properly
instructed as to what conduct constitutes a violation of the
statute. We do not treat his argument because although he
raised the issue in a motion for a directed verdict, he proposed
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no jury instruction setting forth the elements which he claims
constitute the offense of the unlicensed practice of medicine.
Likewise, he registered no objection to the instructions which
the court gave. Consequently, according to the record before
us, he failed to preserve any objection thereto and, having
waived it, may not renew it on appeal. State v. Lairby, 699
P.2d 1187 (Utah 1984); Utah R.Crim.P. 19(c).



3 Section 58–12–28(4) states:



“Practice of medicine” means:



(a) to diagnose, treat, correct, advise, or prescribe



for any human disease, ailment, injury, infirmity,



deformity, pain or other condition, physical or



mental, real or imaginary, or to attempt to do so by



any means or instrumentality;



(b) to maintain an office or place of business for



the purpose of doing any of the acts described in



Subsection (a) whether or not for compensation;



(c) to use, in the conduct of any occupation or



profession pertaining to the diagnosis or treatment



of human diseases or conditions in any printed



material, stationery, letterhead, envelopes, signs,



advertisements, the designation “doctor,” ... unless



the designation additionally contains the description



of the branch of the healing arts for which the person



has a license.



[3]  Regarding defendant's argument that the Act violates the
first and fourteenth *505  amendments of the United States
constitution, defendant cites no authority in support of his
contention. We find no merit to the contention.



[4]  Defendant claims that subsection (a) of section 58–
12–28(4), defining the practice of medicine, is fatally
vague and overbroad because it purports to make unlawful
home remedies, private inquiries, and advice about one's
general health and condition. Defendant's brief fails to
distinguish between “vagueness” and “overbreadth” and, in
fact, only argues the latter. “Vagueness” goes to the issue of
procedural due process, i.e., whether the statute is sufficiently
explicit and clear to inform the ordinary reader of common
intelligence what conduct is prohibited. State v. Pilcher, 636
P.2d 470, 471 (Utah 1981). On the other hand, “overbreadth”
relates to whether the statute is so broad that it may prohibit
constitutionally protected behavior as well as unprotected
behavior—a question of substantive due process. City of
Everett v. Moore, 37 Wash.App. 862, 683 P.2d 617 (1984).



[5]  [6]  [7]  Legislative enactments are accorded a
presumption of validity. In considering a challenge to the
overbreadth of a law, the law must be shown to reach



a substantial amount of constitutionally protected conduct.
If it does not, the challenge will fail. State v. Murphy,
674 P.2d 1220, 1222 (Utah 1983). The right to practice
medicine, to diagnose maladies, and to prescribe for their
treatment is not constitutionally superior to the state's power
to impose comprehensive and rigid regulations on the



practice. 4  Defendant has not shown and cannot show that a
criminal violation of the Act by the unlicensed prescription
of treatments and cures to the gullible and unwary public for
compensation rises to the level of a constitutionally protected
activity. State v. Hoffman, supra; State v. Blair, supra; People
v. Jeffers, 690 P.2d 194 (Colo.1984).



4 Dent v. West Virginia, 129 U.S. 114, 9 S.Ct. 231, 32



L.Ed. 623 (1889); Douglas v. Noble, 261 U.S. 165, 43



S.Ct. 303, 67 L.Ed. 590 (1923); Lambert v. Yellowley,



272 U.S. 581, 47 S.Ct. 210, 71 L.Ed. 422 (1926).



The State claims that defendant lacks standing to raise this
issue because his conduct proven at trial is clearly within
a narrow, constitutional construction of the statute. State
v. Jordan, 665 P.2d 1280, 1284 (Utah 1983). Essentially,
defendant purports to assert the rights of unknown third
persons who might prescribe such domestic or home



remedies, generally offering advice as to another's health. 5



5 But see section 58–12–30(5), which permits an



individual to administer or advise “a domestic or family



remedy” except for prescription drugs.



[8]  [9]  The constitutionality of a statute is considered in
light of the standing of the plaintiff who raises the question
and of its particular application in his case. The plaintiff may
challenge its validity only to the extent the alleged basis of its
infirmity is, or will be, applied to his detriment. Cavaness v.
Cox, 598 P.2d 349, 352 (Utah 1979); State v. Kallas, 97 Utah
492, 94 P.2d 414 (1939). Defendant did not render gratuitous
advice regarding a “domestic” or “over-the-counter” remedy
and may not avail himself of the argument that the statute
improperly might prohibit others from such conduct. Cf. State
v. Yee Foo Lun, 45 Utah 531, 147 P. 488 (1915); State v.
Shaffer, 725 P.2d 1301 (Utah 1986). His opinion and advice
to the complainant, for which he was paid, could not be
construed as the equivalent of an innocuous suggestion that
she “go home and rest” or “take an aspirin.”



Therefore, because defendant's conduct is clearly within a
narrow constitutional construction of the statute's prohibition
intended by our legislature, he may not be heard to complain
that the statute is overbroad so as to prohibit conduct that
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is not applicable to the facts of his case. 6  Having *506
engaged in conduct not constitutionally protected, defendant
is not entitled to assert a constitutional claim that might be
argued by someone else who prescribes domestic or family
remedies. People v. Jeffers, 690 P.2d at 194; State v. Baker,
229 N.C. 73, 48 S.E.2d 61, 67 (1948).



6 State v. Colston, 16 Utah 2d 89, 396 P.2d 405 (1964);



cf. State v. Sherman, 98 Wash.2d 53, 653 P.2d 612, 614



(1982); Mahaney v. Hunter Enterprises, Inc., 426 P.2d



442 (Wyo.1967).



The conviction is affirmed.



All Citations



733 P.2d 502



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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57 P.3d 977
Supreme Court of Utah.



STATE of Utah, Plaintiff and Appellee,
v.



Taberone Dave HONIE, Defendant and Appellant.



No. 990497.
|



Jan. 11, 2002.



Defendant was convicted in the Fifth District Court, Cedar
City Department, Robert T. Braithwaite, J., of aggravated
murder and sentenced to death. Defendant appealed. The
Supreme Court, Wilkins, J., held that: (1) Utah's aggravated
murder statute does not unconstitutionally overlap with the
felony murder statute; (2) evidence was sufficient to support
aggravating factors of object rape and aggravated sexual
assault, as well as burglary and aggravated burglary; (3)
defendant's capital sentence was not imposed in an invidious
fashion against a particular group of people; (4) defendant's
sentence of death was not disproportionate to his culpability
nor disproportionate when compared to other death penalty
cases; and (5) trial court did not consider any inappropriate
aggravating or mitigating factors.



Affirmed.



Durrant, J., concurred and filed opinion, in which Russon,
C.J., and Durham, J., joined.



Attorneys and Law Firms



*981  Mark L. Shurtleff, Att'y. Gen., Kris C. Leonard, Asst.
Att'y Gen., Salt Lake City, for plaintiff.



Stephen R. McCaughey, Salt Lake City, for defendant.



Opinion



WILKINS, Justice.



¶ 1 Defendant Taberone Dave Honie was convicted of
aggravated murder, in violation of section 76–5–202 of the
Utah Code, and sentenced to death. On appeal, he challenges
the constitutionality of Utah's aggravated murder statute, the
sufficiency of the evidence introduced at trial to support his
conviction, and the trial judge's weighing of the aggravating
and mitigating factors in sentencing him to death. Defendant



also asks for a proportionality review and requests that a de
novo standard of review be applied to all death penalty cases.
We affirm the judgment and sentence of the district court.



FACTUAL AND PROCEDURAL BACKGROUND



[1]  ¶ 2 “In reviewing a jury verdict, we view the evidence
and all reasonable inferences drawn therefrom in a light most
favorable to the verdict. We recite the facts accordingly.”
State v. Boyd, 2001 UT 30, ¶ 2, 25 P.3d 985 (internal
quotations and citations omitted).



¶ 3 On July 9, 1998, defendant Taberone Dave Honie killed
Claudia Benn. Between approximately 8:00 and 8:30 p.m.
on July 9, defendant telephoned Carol Pikyavit—the mother
of defendant's child, T.H., and the daughter of the victim,
Claudia Benn. Defendant was intoxicated and asked Carol
to join him at the home of his girlfriend at the time, Shilo
John. Carol refused and told defendant she was going to
work. Defendant responded by threatening to kill Carol's
mother, Claudia, and the children of Carol's sister, Benita.
He also threatened to take T.H. from Carol. Carol discounted
defendant's threats because he had threatened her life before.
Defendant called twice more before Carol left for work at
10:30 p.m., and the caller identification system recorded one
more phone call from Shilo John's residence after Carol left
for work. Carol left T.H., and Benita left her two children,
D.R. and T.R., with Claudia that evening when they went to
work. The children were dressed and ready for bed when they
left.



¶ 4 Later that evening, around 11:20 p.m., a cab driver
picked up defendant. Although defendant was intoxicated,
he directed the cab driver to an apartment complex near the
victim's neighborhood where he got out.



¶ 5 Later on, at approximately 12:20 a.m., several police
officers arrived at the victim's home in response to a 911
call from a neighbor. Upon arrival, the officers discovered
that a sliding glass door in the rear of the house had been
broken by a rock, with the glass substantially removed to
permit access to the house. The police ordered the occupants
inside the house outside, and the defendant was encountered
exiting the house through the garage. Defendant was covered
in blood and stated to the officers that he killed the victim by
stabbing her with a knife. *982  Defendant was arrested, and
the officers inspected the house.
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¶ 6 Inside the house police officers discovered the victim's
body partially nude, lying face down in the living room.
A telephone was in her left hand and a large blood-stained
kitchen knife was lying near her head. Blood had pooled on
the carpeted floor underneath her neck, and blood was located
on her exposed buttocks, on her lower body, and on the floor
near her. One bite mark was identified on the victim's left
arm. Drops of blood were found throughout the house: on the
kitchen floor, on kitchen drawers, on the bathroom floor, in
the bathroom sink, and on the walls near the bathroom and
where the body was found. Blood was also smeared on closet
doors.



¶ 7 One of the officers found the three children inside
the house. Two of the three children had some blood on
them, and the other child, D.R., was covered with blood.
Further, D.R. was found wearing only a t-shirt; she was not
wearing the panties she was wearing when her mother left
for work. D.R.'s panties were recovered, and blood found
on them was eventually determined to be D.R.'s. D.R. was
given new panties the night of the murder, but she continued
to bleed into the new panties. At trial, expert testimony
indicated that the source of the bleeding, abrasions to her
genital area, was consistent with rubbing or fondling, and not
likely accidental. Following the trial, during the sentencing
proceeding, defendant's expert witness, Dr. Nancy Cohn,
testified that defendant admitted to her that he sexually
molested D.R. by digitally penetrating her.



¶ 8 The postmortem examination of the victim's body revealed
that defendant brutally slit the victim's throat. Defendant had
cut the victim's neck from ear to ear. Four “start marks” on
her neck ran together into a deep cut from the front of the neck
through to the backbone in the back of the neck. Three deep
cuts into the backbone were identified.



¶ 9 Defendant also mutilated the victim's lower body, stabbing
and cutting her multiple times both in and around the vagina
and anus. Defendant stabbed the victim in the vagina at least
three times. The external surfaces of the anus were cut, but
the deeper penetrating injuries were in the vagina, including
two wounds that went through the vagina and into the pelvic
cavity in her abdomen. Defendant also severed the perineum,
the band of tissue between the back wall of the vagina and the
front wall of the anus. The medical examiner who performed
the autopsy testified that the victim could have been sexually
violated prior to death, but she could not testify for certain,
however, whether the injuries to the victim's vagina and anus
were inflicted before or after the injuries to the neck, or



whether the vaginal and anal injuries occurred prior to or after
death. While minimal compared to the above injuries, the
victim's scalp, mouth, and buttocks were also bruised.



¶ 10 Over the course of three interviews with law enforcement
officers on the morning of July 10, defendant admitted he
had argued with the victim, yelling through the sliding glass
door. Defendant confessed to using a rock to break the door
and enter the house. Further, defendant told officers that he
attempted to penetrate the victim's anus with his penis.



¶ 11 Defendant was charged with aggravated murder, in



violation of section 76–5–202 of the Utah Code, 1  and
convicted of the same by a jury. Defendant waived his right
to a jury at the sentencing phase and was sentenced to death
by the trial judge.



1 The first information was filed on July 10, 1998, the day



after the incident. An amended information was filed on



September 18, 1998.



¶ 12 During the sentencing phase, both the defendant and the
State presented testimony. Evidence was presented regarding,
among other things, the crime itself, defendant's character,
background, history, mental and physical condition, the
victim, and the impact on the victim's family and community.
The trial judge entered a written Statement of Conviction and
Judgment of Death, outlining the evidence he received and
weighed.



ANALYSIS



I. STANDARD OF REVIEW



¶ 13 Defendant proposes that all issues on appeal in death
penalty cases be reviewed de *983  novo, particularly the
sufficiency of the evidence issue. The State argues that
because none of the issues raised by defendant on appeal were
adequately raised before the district court and preserved for
appeal, they are subject to review under the manifest and
prejudicial error standard.



[2]  ¶ 14 We decline to adopt defendant's suggestion to
review all issues in death penalty cases de novo simply
because the sentence is death. Our judicial system is
structured so that appellate courts review decisions of lower
courts; it is not geared toward appellate review as a second
trial. Appellate courts are not suited to reviewing particular
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issues de novo. See, e.g., State v. Peña, 869 P.2d 932, 935–
40 (Utah 1994) (discussing why factual issues require the
deferential clearly erroneous standard of review and why
some mixed questions of law and fact require that some
measure of deference be given to the trial court).



[3]  [4]  ¶ 15 Only one of the issues raised on appeal was
properly presented to the trial court and thereby preserved for



appeal. 2  As a general rule, in order for an appellate court
to review contentions of error on appeal, the errors must be
objected to or be preserved in the trial court record. In death
penalty cases, however, due to the nature of the penalty, we
have recognized an exception to the general rule. In State v.
Wood, this Court articulated the exception as follows: “On
direct appeal in capital cases, it is the established rule that this
Court will review an error, even though no proper objection
was made at trial and even though the error was not raised on
appeal, if the error was manifest and prejudicial.” 648 P.2d
71, 77 (Utah 1982). Since Wood we have continued to adhere
to this rule. See, e.g., State v. Lafferty, 2001 UT 19, ¶ 96, 20
P.3d 342; State v. Tillman, 750 P.2d 546, 552 (Utah 1987)
(“Tillman I ”). Because this is a death penalty case, we review
the issues not raised below for manifest and prejudicial error.



2 Before the trial court the defendant challenged the



constitutionality of Utah's Death Penalty scheme as (1)



violative of the Eighth Amendment as cruel and unusual



punishment and because it allegedly shifts the burden



of proof to the defendant; (2) violative of due process



and equal protection because it serves no compelling



state interest and because it fails to narrow the class



of persons eligible for the death penalty; (3) violative



of article I, section 7, and article I, section 9, of the



Utah Constitution; and (4) violative of his “right to



a fair sentencing hearing.” Except for his argument



that Utah's statutory scheme unconstitutionally fails to



channel sentencing discretion by failing to narrow the



class of persons who are eligible for the death penalty,



defendant did not raise before the trial court and properly



preserve the constitutional and other issues he raises now



on appeal.



¶ 16 We further note, however, that while we review under
this manifest and prejudicial error standard, we do not
abrogate defendant's obligation or assume the role of an
advocate by searching the entire record for each and every
indication of possible or potential error. Lafferty, 2001 UT at
¶ 96, 20 P.3d 342 (citing Tillman I, 750 P.2d at 552). To do so
would result in an impossible and inappropriate burden on this
Court. Id. Indeed, “neither Wood nor its progenitors support
the contention that this Court will review the entire record



for error, whether or not preserved at trial or assigned on
appeal.” Rather, our precedent upholds the well-established
proposition that “we have the sua sponte prerogative in [death
penalty] cases to notice, consider, and correct manifest and
prejudicial error which is not objected to at trial or assigned
on appeal, but is palpably apparent on the face of the record.”
Tillman I, 750 P.2d at 552–53; see also, e.g., Lafferty, 2001
UT at ¶ 96, 20 P.3d 342. It is with this background in mind
that we review defendant's contentions of error.



II. CONSTITUTIONALITY OF UTAH'S
AGGRAVATED MURDER STATUTE



¶ 17 Defendant claims the subsection of the aggravated
murder statute under which he was convicted, Utah
Code Ann. § 76–5–202(1)(d) (1999) (amended 2001), is
unconstitutional because it substantially overlaps with the
felony murder statute, Utah Code Ann. § 76–5–203(1)(d)
(1999) (amended 2000). He also asserts that this legislation
fails to channel the death sentencer's discretion or narrow
the class of death-eligible murders. He further claims that
the aggravated murder statute is vague, contains equal
protection problems, and leaves too much discretion *984
with the prosecutor. Even further, in his second supplemental
brief, defendant contends the alleged statutory overlap
violates article I, section 24 of the Utah Constitution, the
provision requiring “all laws of a general nature [to] have
uniform operation.” The State counters each of defendant's
contentions. The State maintains that these statutes do not
unconstitutionally overlap because they each have different
mens rea requirements. The State also professes that the
statute is not vague because it provides sufficient notice
of the elements of aggravated murder, and that the statute
sufficiently channels prosecutor discretion. We address each
issue seriatim.



[5]  ¶ 18 We note initially that in assessing the
constitutionality of legislation, we begin with the
presumption of constitutionality; the act is presumed
valid, and we resolve any reasonable doubts in favor of
constitutionality. E.g., Soc'y of Separationists v. Whitehead,
870 P.2d 916, 920 (Utah 1993); see also State v. Gardner,
947 P.2d 630, 645 (Utah 1997) (explaining that in Eighth
Amendment challenges a “heavy burden rests on those who
would attack the judgment of the representatives of the
people” (quoting Gregg v. Georgia, 428 U.S. 153, 175, 96
S.Ct. 2909, 49 L.Ed.2d 859 (1976))).
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A. No Equal Protection Violation because of Overlap



[6]  ¶ 19 Defendant claims section 76–5–202 is
unconstitutional because it substantially overlaps with section
76–5–203, creating an equal protection problem under State
v. Shondel, 22 Utah 2d 343, 453 P.2d 146 (Utah 1969).
Inasmuch as this issue was not before the trial court and
properly preserved, we review for manifest and prejudicial
error. See, e.g., State v. Lafferty, 2001 UT 19, ¶ 96, 20 P.3d
342; State v. Holgate, 2000 UT 74, ¶¶ 11–13, 10 P.3d 346. We
conclude that section 76–5–202 does not unconstitutionally
overlap with section 76–5–203.



¶ 20 Section 76–5–202 reads, in relevant part, “(1)
Criminal homicide constitutes aggravated murder if the actor
intentionally or knowingly causes the death of another under
any of the following circumstances.” The remainder of
subsection (1) lists the aggravating factors that must be
proved for a homicide to constitute aggravated murder. The
aggravating factor that defendant claims unconstitutionally
overlaps with the felony murder statute reads:



(d) the homicide was committed
while the actor was engaged in the
commission of, or an attempt to
commit, or flight after committing
or attempting to commit, aggravated
robbery, robbery, rape, rape of a child,
object rape, object rape of a child,
forcible sodomy, sodomy upon a child,
forcible sexual abuse, sexual abuse of
a child, aggravated sexual abuse of a
child, child abuse of a child under the
age of 14 years as otherwise defined
in Subsection 76–5–109(2)(a), or
aggravated sexual assault, aggravated
arson, arson, aggravated burglary,
burglary, aggravated kidnapping,
kidnapping, or child kidnapping;



Utah Code Ann. § 76–5–202(1)(d) (1999) (amended 2001).
Defendant claims this subsection unconstitutionally overlaps
with the felony murder provision of section 76–5–203 which
reads, in relevant part:



(1) Criminal homicide constitutes murder if the actor:



....



(d) while in the commission, attempted commission,
or immediate flight from the commission or attempted
commission of aggravated robbery, robbery, rape,
object rape, forcible sodomy, or aggravated sexual
assault, aggravated arson, arson, aggravated burglary,
burglary, aggravated kidnapping, kidnapping, child
kidnapping, rape of a child, object rape of a child,
sodomy upon a child, forcible sexual abuse, sexual
abuse of a child, aggravated sexual abuse of a child,
or child abuse, as defined in Subsection 76–5–109(2)
(a), when the victim is younger than 14 years of age,
causes the death of another person other than a party
as defined in section 76–2–202;



Utah Code Ann. § 76–5–203 (1999) (amended 2000).



¶ 21 Certainly, as we said in Shondel, “the equal protection
[clause] requires that [our laws] affect alike all persons
similarly situated.” 453 P.2d at 147. Nevertheless, this case
does not violate the equal protection clause because the
statutory elements of felony *985  murder under section
76–5–203 are different from the elements of aggravated
murder under section 76–5–202, and therefore violators of the
respective crimes are not similarly situated.



¶ 22 One variable of the two crimes does overlap. Each of the
aggravating factor elements of the aggravated murder statute
found in subsection 76–5–202(1)(d) is also an underlying
felony for felony murder in subsection 76–5–203(1)(d),
albeit the common factors are listed in a different order.
However, an individual convicted of aggravated murder and
an individual convicted of felony murder are not similarly
situated. The statutes as a whole outline clearly different
crimes, and the common variable combines differently with
the other elements of the two different criminal equations
of aggravated murder and felony murder. The two crimes
have different mens rea requirements, and they contain other
distinct elements.



¶ 23 First, even though portions overlap, the elements of
aggravated murder and felony murder as outlined by the
two statutes are different; they have different mens rea
requirements, and they contain other different requirements.
The elements of aggravated murder under section 76–5–
202 are three: (1) a homicide, “the death of another,” the
actus reus; (2) committed “intentionally or knowingly,” the
mens rea; (3) plus an aggravating factor. The elements of
felony murder under subsection 76–5–202(1)(d) are clearly
different: (1) a “criminal homicide,” the actus reus; (2)
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committed while in the commission, attempted commission,
or immediate flight from the commission or attempted
commission of one of several factors. The aggravated
murder provision requires that the common felonies be
committed intentionally or knowingly, while the felony
murder provision, on the other hand, requires only that a
homicide occur in conjunction with the commission, attempt,
or flight from the commission or attempt of one of the
common felonies.



¶ 24 Second, while it is true that these two statutes share
common factors, the fact that these two statutes share a
common variable does not mean, however, that the statutes
as a whole contain the same elements such that they
unconstitutionally overlap. The common variable combines
differently with the other elements of the respective crimes.
Aggravated murder under subsection 76–5–202(1)(d) focuses
on the homicide, requiring that the homicide be committed
intentionally or knowingly, and that one of the common
felonies occur concurrently. Subsection 76–5–203(1)(d), on
the other hand, focuses on the enumerated felony, declaring
that a homicide constitutes murder if it occurs while the actor
commits, attempts to commit, or flees from the commission or
attempted commission of one of the various common felony
factors. Thus, while the two statutes contain portions that
are the same, the common portions combine differently with
other elements within the respective crimes, and the common
factors are part of different criminal equations.



[7]  ¶ 25 Defendant also asserts that section 76–2–102
mandates that intent, knowledge, or recklessness must be
imposed as the mens rea for the felony murder statute because
subsection 76–5–203(1)(d) does not expressly specify a



“culpable mental state,” or mens rea requirement. 3  We
disagree; the felony murder statute does contain a culpable
mental state. In State v. McCovey, this court stated that
“[t]he traditional common law purpose of the felony murder
doctrine has been to allow the State to obtain a second degree
murder conviction without proving any form of mens rea,
or mental state.” 803 P.2d 1234, 1238 (Utah 1990). The
court further stated that felony murder is, “[i]n essence, ... a
strict liability offense.” Id. In the same paragraph the court
indicated that the required mens rea was not the mental state
regarding whether the felon intended to commit murder. Id.
We clarify here that *986  although felony murder under
section 76–5–203(1)(d) does not require that a mens rea
requirement correspond to the homicide, the crime of felony
murder does require proof of a culpable mental state; the
culpable mental state is the mens rea associated with the



underlying charged felony. This comports with the more
widely accepted understanding regarding felony murder, that
while the intent to cause the homicide is not a requirement,
i.e., the homicide may be accidental, it is the legal mens rea
from the underlying felony that transforms a homicide into
felony murder. See generally, 40 Am.Jur.2d Homicide § 64;
40 C.J.S. Homicide § 46; see also, e.g., Mares v. State, 939
P.2d 724, 729 (Wyo. 1997) (explaining the Wyoming felony
murder statute). As a result, we declare that section 76–2–102
does not impose a mens rea requirement of intent, knowledge,
or recklessness on subsection 76–5–203(1)(d) because the
culpable mental state for felony murder is the mens rea
included in the underlying felony outlined in subsection 76–
5–203.



3 “Every offense not involving strict liability shall require



a culpable mental state, and when the definition of



the offense does not specify a culpable mental state



and the offense does not involve strict liability, intent,



knowledge, or recklessness shall suffice to establish



criminal responsibility. An offense shall involve strict



liability if the statute defining the offense clearly



indicates a legislative purpose to impose criminal



responsibility for commission of the conduct prohibited



by the statute without requiring proof of any culpable



mental state.” Utah Code Ann. § 76–2–102 (1999).



B. No Constitutional Violation for
Failure to Channel Sentencing Discretion



[8]  ¶ 26 Defendant's argument that Utah's statutory scheme
unconstitutionally overlaps because it fails to channel the
capital sentencer's discretion also fails. This issue was
properly preserved. We therefore review for correctness,
giving no deference to the trial court. See, e.g., State v.
Mohi, 901 P.2d 991, 995 (Utah 1995) (explaining that the
constitutionality of a statute is a question of law reviewed for
correctness).



¶ 27 In State v. Young we held that so long as the initial
narrowing of death-eligible defendants occurs at the guilt
phase in Utah's statutory scheme, any expanded consideration
of factors at sentencing is constitutional. 853 P.2d 327, 352
(Utah 1993); see also State v. Lafferty, 2001 UT 19, ¶ 134, 20
P.3d 342. With respect to the statutory scheme applicable to
defendant, the narrowing of death-eligible defendants occurs
at the guilt phase, see Utah Code Ann. §§ 76–5–202, 76–
3–206, and 76–5–203, and therefore we reject defendant's
argument.
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C. No Unconstitutional Prosecutorial Discrimination



¶ 28 Defendant argues that the charge of aggravated murder in
this case was not justified and that the prosecutor charged him
with aggravated murder for racially discriminatory reasons.
He cites Yick Wo v. Hopkins, 118 U.S. 356, 6 S.Ct. 1064,
30 L.Ed. 220 (1886), in support. Inasmuch as this issue was
not before the trial court and properly preserved, we review
for manifest and prejudicial error. See, e.g., State v. Lafferty,
2001 UT 19, ¶ 96, 20 P.3d 342; State v. Holgate, 2000 UT 74,
¶¶ 11–13, 10 P.3d 346.



[9]  ¶ 29 First, this case is unlike Yick Wo. In Yick Wo, the
Court indicated that although laws may be fair and impartial
on their face, they may be unconstitutional as applied if
administered in such a way so as to cause unjust and illegal
discriminations between persons in similar circumstances.
Yick Wo, 118 U.S. at 374, 6 S.Ct. 1064. In this case, defendant
has offered no indication that he was treated any differently
than another person of a different race or ethnicity in similar
circumstances. Plus, while the prosecutor's racially-related
comments made during closing argument, see infra ¶ 38, were
clearly offensive and distasteful, the charge of aggravated
murder was supported and proved by the evidence, regardless
of defendant's race or ethnicity. We do not find any manifest
or prejudicial error.



D. Not Void–for–Vagueness



[10]  ¶ 30 Defendant contends that the alleged statutory
overlap creates a constitutional vagueness problem, resulting
in unfettered prosecutorial discretion regarding which crime
to charge. This argument also fails. Inasmuch as this issue was
not before the trial court and properly preserved, we review
for manifest and prejudicial error. See, e.g., State v. Lafferty,
2001 UT 19, ¶ 96, 20 P.3d 342; State v. Holgate, 2000 UT 74,
¶¶ 11–13, 10 P.3d 346.



[11]  ¶ 31 The void-for-vagueness doctrine requires criminal
legislation to sufficiently define prohibited conduct such that
(1) it provides the kind of notice that enables ordinary people
to understand what conduct it *987  prohibits; and (2) it
does not encourage arbitrary and discriminatory enforcement.
Kolender v. Lawson, 461 U.S. 352, 357, 103 S.Ct. 1855,
75 L.Ed.2d 903 (1983). Failure to meet either standard may
result in the invalidation of the legislation. Id.



¶ 32 First, aggravated murder and felony murder are clearly
defined in the respective statutes such that ordinary people
can understand and are on notice of the prohibited conduct. As
we explained above, portions of the two statutes do overlap.
However, simply because elements of the different crimes
overlap does not mean that the statutes are so vague that
the public is unaware of what constitutes unlawful behavior.
Again, the overlapping provisions combine differently with
other elements within the respective crimes, and the
common factors are part of different criminal equations.
Thus, the two statutes provide notice of distinctly different
criminal conduct; each statute provides sufficiently clear and
understandable notice to the ordinary citizen as to the conduct
that is prohibited as aggravated murder and the conduct that
is prohibited as felony murder. Consequently, neither the
aggravated murder statute nor the felony murder statute are
vague on their face. See, e.g., State v. James, 819 P.2d 781,
796 (Utah 1991) (citing State v. Pilcher, 636 P.2d 470, 471
(Utah 1981)).



¶ 33 Second, defendant has not offered how the legislation
encourages arbitrary and discriminatory enforcement; he
simply claims that the legislation left it up to the prosecutor
to decide whether to prosecute defendant for a capital or
non-capital offense. It is unavoidable in our criminal justice
system not to have someone decide whether the State has
sufficient evidence to convict a defendant of a capital
or non-capital crime. Consequently, “[w]e have repeatedly
considered and upheld the constitutionality of the death
penalty scheme [in Utah], holding that it allows neither
too much prosecutorial discretion nor unguided prosecutorial
discretion in determining to seek the death penalty.” State v.
Lafferty, 2001 UT 19, ¶ 141, 20 P.3d 342 (citations omitted).
Moreover, in this case, the aggravated murder and felony
murder statutes set forth different standards of criminally
prohibited conduct, and the prosecutor chooses whether the
State has sufficient evidence to satisfy different elements of
distinct crimes. The prosecutor specifically decides whether
the homicide occurred while in the commission, attempted
commission, or flight from the commission or attempt of a
felony, or whether the homicide was committed intentionally
or knowingly. We remain unconvinced that the statutory
scheme encourages arbitrary and discriminatory enforcement.



E. Uniform Operation of the Laws
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[12]  ¶ 34 Defendant's claim that the statutes in question



violate the Uniform Operation of the Laws 4  provision in the
Utah Constitution also fails. He cites State v. Mohi, 901 P.2d
991 (Utah 1995), in support of his contention that the statutory
overlap creates a scheme that “risks uneven application of
the laws.” He claims article I, section 24 is violated because
the aggravated murder and felony murder statutes contain
fungible elements, and, as a result, they classify and treat
the “death-eligible felony murder defendants” differently
from similarly situated “non-death-eligible felony murder
defendants.” Inasmuch as this issue was not before the trial
court and properly preserved, we review for manifest and
prejudicial error. See, e.g., State v. Lafferty, 2001 UT 19, ¶
96, 20 P.3d 342; State v. Holgate, 2000 UT 74, ¶¶ 11–13, 10
P.3d 346. We are not convinced by defendant's argument.



4 Article I, section 24 of the Utah Constitution states, “All



laws of a general nature shall have uniform operation.”



[13]  ¶ 35 In analyzing whether laws have uniform operation
under article I, section 24, Utah's uniform operation of laws
provision, we assess whether the law is applied uniformly
to persons similarly situated. Mohi, 901 P.2d at 997. In
doing so, we may look to whether the statute applies equally
to all persons within a class, and whether the statutory
classifications and the different treatment given the classes
must be based on differences that have a reasonable tendency
to further the objectives of the statute. Id. (citations omitted).
We conclude, for the *988  reasons outlined previously
—the statutes as a whole outline clearly different crimes,
the common variable combines differently with the other
elements of the two different criminal equations of aggravated
murder and felony murder, the two crimes have different
mens rea requirements, and they contain other distinct
elements—that defendants convicted of felony murder and
aggravated murder under Utah's statutes are not similarly
situated, and they are not part of the same class. Because a
person convicted of felony murder is not part of the same
class or similarly situated to a person convicted of aggravated
murder, we therefore need not analyze whether the laws are
applied equally to them or whether they receive different
treatment. Article I, section 24 is not violated.



III. PROPORTIONALITY REVIEW



¶ 36 In addition to the prior constitutional issues
based on the overlapping portions of the two statutes,
defendant raises a constitutional issue based on the Eighth



Amendment. Defendant asserts that his sentence of death
is disproportionate to his culpability and is the result of
invidious discrimination against him as a member of the
Hopi Native American Indian Tribe. The State contends that
this issue is not properly before this court, and that even if
it is, proportionality review is not constitutionally required.
The State further advocates that if this court decides to
conduct a proportionality analysis, defendant's sentence is
not disproportionate to his culpability and not outside of the
general pattern of death penalty cases in Utah.



[14]  ¶ 37 As we recently noted in State v. Lafferty,
“proportionality review is not required under the federal
constitution or under our state constitution.” 2001 UT 19, ¶
114, 20 P.3d 342 (citations omitted). Despite the fact that
proportionality review is not required, either by the Utah
or federal constitutions or by statute, we have chosen to
assume the responsibility of reviewing death sentences for
disproportionality. Id. at ¶ 115 (citing State v. Holland, 777
P.2d 1019, 1025–26 (Utah 1989)). As we did in Lafferty,
we review defendant's death sentence generally to prevent
disproportionality, considering (1) whether the death penalty
was imposed in an invidious fashion against a particular group
of people, (2) whether the death penalty was proportionate to
defendant's level of culpability, and (3) whether defendant's
sentence was in proportion to the general pattern of cases in
our state. Id.; see also Holland, 777 P.2d at 1025–26.



A. No Invidious Imposition Against a Particular Group



[15]  ¶ 38 Defendant claims his sentence is the result of
invidious discrimination against him as a member of the Hopi
Native American Indian Tribe. He claims certain statements
made by the prosecutor to the judge during the penalty phase
demonstrate that discrimination occurred in sentencing. The
prosecutor's language now objected to by the defendant on
appeal is as follows:



(3) The victim and the impact of
the crime on the victim's family and
community without comparison to
other persons or victims. Ah, he did
not murder a drunken Indian in the
park in Cedar City. He did not murder
a woman who, ah, had spent her
li[f]e drinking alcohol and puking and
walking the streets and shoplifting at
Wal–Mart. He murdered someone that
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these people look up to. He murdered
a superstar in the Piute community and
much like Mr. Hoosava that worked
hard to get his bachelor's degree and
two-year substance degree and return
to the people, she returned to her
people. And the law, not emotion,
the law allows for you to take into
account who the victim was, and
Claudia Benn was a great person in our
community and a great person in the
Piute community.



These comments could reasonably be inferred as pejorative
of persons of Native American descent, comments that are
demeaning, offensive, and clearly improper. That said, in
imposing sentence the sentencing judge did not consider these
comments or defendant's ethnicity as a factor. The court
explained:



While not objected to by the defense, the court notes that
such a comparison is impermissible under the statute and
case law, and was not undertaken by the court in reaching
its decision. The court's decision on sentencing would have
been the same *989  had the victim been “a drunken Indian
in the park” or a drunken white man in the park, or a sober
doctor in his office, etc. Each human life is of equal value.
The murder of any victim under the circumstances of this
case, no matter what that victim[']s status, would have been
just as painful, traumatic, and reprehensible, and would
require the same punishment.



¶ 39 The sentencing judge's handling of the matter, combined
with the facts of this case, convince us that defendant's
sentence was not imposed in an invidious fashion against
a particular group of people. First, the language of the
prosecutor references the ethnicity of the victim, not the
ethnicity of the defendant, and it does not demonstrate
invidious discrimination by the sentencing judge. While
the statement complained about by the defendant reflects
the prosecutor's insensitivity, it does not evidence that the
trial judge invidiously discriminated against members of the
Hopi Tribe in sentencing defendant. The statement does not
even demonstrate that the court took defendant's ethnicity
into account in imposing sentence. Second, even if the
prosecutor's statement is read as implying that defendant's
ethnicity should be considered in imposing sentence, the
trial judge clearly explained that death was imposed without
giving any weight to ethnicity. The trial judge expressly
condemned the statement of the prosecutor and expressly



disregarded ethnicity as a sentencing factor. Defendant's
sentence was imposed because defendant's actions in this
case satisfy the elements of aggravated murder—a crime
for which death is a sentencing alternative—and because
the sentencing judge concluded, beyond a reasonable doubt,
that the totality of the aggravating circumstances outweighed
the totality of the mitigating circumstances, and because the
imposition of the death penalty is justified and appropriate
given defendant's conduct. Defendant's sentence was not
imposed in an invidious fashion against a particular group of
people.



B. Proportionate to Level of Culpability



[16]  ¶ 40 Defendant's sentence is not disproportionate to
his level of culpability. The jury found defendant guilty
of aggravated murder, and the legislature has declared that
aggravated murder is eligible for the death penalty. Presented
with only an appellate record, we are not in a position
to determine whether defendant is extremely culpable
or just somewhat culpable. The body asked to evaluate
defendant's level of culpability, however, was convinced,
beyond a reasonable doubt, that defendant was guilty of
aggravated murder. Regardless of whether one agrees with the
legislature's categorization of conduct eligible for aggravated
murder, the crime of aggravated murder is eligible for the
death penalty. Therefore, viewing the conclusion of the jury
that defendant was guilty beyond a reasonable doubt of
aggravated murder in light of the legislative policy that death
is not a disproportionate punishment for aggravated murder,
defendant's sentence is not disproportionate to his culpability.



C. Proportionate When Compared
to Other Death Penalty Cases



[17]  ¶ 41 In presenting his proportionality argument,
defendant emphasizes State v. Holland, in which this court
stated, “[w]ith few exceptions, juries in this state have not
opted for death penalties when a defendant has committed
only a single murder; for the most part death penalties have
been imposed when the defendant was involved in multiple
murders, either at the time of the particular homicide charged
or at some other time.” 777 P.2d 1019, 1025–26 (Utah 1989).
This statement does not necessarily mean, however, that the
death sentence is disproportionate because a number of juries
have not opted for death where the defendant was convicted
of one murder. In fact, to the contrary are more than a few
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exceptions, some far less heinous than the instant case, in
which defendants convicted of “only a single murder”—
an unfortunate phrase—have been sentenced to death. See,
e.g., State v. Lovell, 1999 UT 40, 984 P.2d 382; State v.
Menzies, 889 P.2d 393 (Utah 1995); State v. Carter, 888 P.2d
629 (Utah 1994); State v. Archuleta, 850 P.2d 1232 (Utah
1993); State v. Taylor, 818 P.2d 1030 (Utah 1991); State
v. Gardner, 789 P.2d 273 (Utah 1989); State v. Parsons,
781 P.2d 1275 (Utah 1989); State v. Redford, 27 Utah 2d
379, 496 P.2d 884 (Utah 1972); *990  State v. Poulson, 14
Utah 2d 213, 381 P.2d 93 (Utah 1963); State v. Rivenburgh,
11 Utah 2d 95, 355 P.2d 689 (Utah 1960); State v. Neal,
123 Utah 93, 254 P.2d 1053 (Utah 1953); State v. Trujillo,
120 Utah 320, 233 P.2d 701 (Utah 1951). Plus, it is clear
under our statutory scheme that multiple murders are not
required before death is an available sentence. Utah Code
Ann. § 76–5–202(1)–(2) (1999) (amended 2001) (delineating
the conduct that qualifies as aggravated murder and defining
aggravated murder as a capital offense); Utah Code Ann.
§ 76–3–206 (1999) (amended 2001) (declaring that capital
felonies are death-eligible).



¶ 42 In short, this case is not so far outside the general
pattern of death penalty cases to constitute an anomaly; our
legislation permits death for a single murder and defendant
is not the first to have been sentenced to death for a single
murder in Utah.



IV. SUFFICIENCY OF THE EVIDENCE



[18]  ¶ 43 Defendant alleges that the jury lacked sufficient
evidence to conclude he was guilty of aggravated murder,
specifically that the State failed to offer sufficient expert
testimony that the alleged sexual aggravating factors of object
rape, forcible sodomy, and aggravated sexual assault occurred
before the victim expired. The State counters that regardless
of whether the evidence is sufficient regarding the sexual
aggravating factors, the conviction may be affirmed based
on uncontested aggravating factors, particularly the burglary
and aggravated burglary factors. The State also argues that
whether the victim was alive when defendant committed the
sexual aggravating factors is irrelevant.



[19]  [20]  [21]  ¶ 44 Defendant claims this issue was
raised below and preserved when defense counsel “attacked
the sufficiency of the evidence of the aggravating factors”
during closing argument. This does not satisfy the rule. See
State v. Holgate, 2000 UT 74, ¶¶ 11, 14, 10 P.3d 346



(explaining the preservation requirement and stating, “As
a general rule, to ensure that the trial court addresses the
sufficiency of the evidence, a defendant must request that
the court do so.”). Consequently, we review defendant's
contention generally for manifest and prejudicial error. We
further note that in considering an insufficiency-of-evidence
claim, we review the evidence and all reasonable inferences
drawn therefrom in a light most favorable to the verdict. State
v. Dunn, 850 P.2d 1201, 1212 (Utah 1993) (“We reverse a
jury verdict only when the evidence, so viewed, is sufficiently
inconclusive or inherently improbable such that reasonable
minds must have entertained a reasonable doubt that the
defendant committed the crime for which he or she was
convicted.”) (citations omitted). We do not re-evaluate the
credibility of witnesses or second-guess the jury's conclusion;
we determine only whether sufficient competent evidence
was admitted to satisfy each element of the charge, whether
sufficient evidence was before the jury to enable it to find,
beyond a reasonable doubt, that the defendant committed the
crime. State v. James, 819 P.2d 781, 784 (Utah 1991) (citing
State v. Warden, 813 P.2d 1146, 1150 (Utah 1991)).



¶ 45 We begin with the elements of aggravated murder.
The first part of the statute reads, “(1) Criminal homicide
constitutes aggravated murder if the actor intentionally or
knowingly causes the death of another under any of the
following circumstances.” Utah Code Ann. § 76–5–202
(1999) (amended 2001). The rest of the statute consists of a
list of aggravating factors, one of which reads:



(d) the homicide was committed
while the actor was engaged in the
commission of, or an attempt to
commit, or flight after committing
or attempting to commit, aggravated
robbery, robbery, rape, rape of a child,
object rape, object rape of a child,
forcible sodomy, sodomy upon a child,
forcible sexual abuse, sexual abuse of
a child, aggravated sexual abuse of a
child, child abuse of a child under the
age of 14 years, as otherwise defined
in Subsection 76–5–109(2)(a), or
aggravated sexual assault, aggravated
arson, arson, aggravated burglary,
burglary, aggravated kidnapping,
kidnapping, or child kidnapping.



Utah Code Ann. § 76–5–202(1)(d) (1999) (amended 2001).





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999107285&pubNum=661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994077208&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994077208&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995032721&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995032721&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993076490&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993076490&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991169873&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989020585&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989020585&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989146615&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989146615&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972124013&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972124013&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963135209&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963135209&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960131387&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960131387&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953103295&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953103295&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951103466&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951103466&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-5-202&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_f1c50000821b0


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-5-202&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_f1c50000821b0


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-5-202&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_58730000872b1


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-3-206&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-3-206&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000524801&pubNum=0004645&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993072407&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1212&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1212


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993072407&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1212&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1212


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991172843&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_784&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_784


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991104526&pubNum=0000661&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1150&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1150


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-5-202&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-5-202&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-5-202&originatingDoc=I9759f8d5f53811d9bf60c1d57ebc853e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_5743000079cb6








State v. Honie, 57 P.3d 977 (2002)



438 Utah Adv. Rep. 39, 2002 UT 4



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 10



¶ 46 The State contends that defendant intentionally or
knowingly caused the death of Claudia Benn while engaged
in the commission of, or an attempt to commit, or flight
*991  after committing or attempting to commit, rape, object



rape, forcible sodomy, sexual abuse of a child, aggravated
sexual abuse of a child, aggravated sexual assault, aggravated
burglary, or burglary. Thus, the State was required to put
forth sufficient evidence to support a conclusion that (1)
defendant killed the victim, the actus reus, (2) defendant
did so intentionally or knowingly, the mens rea, and (3)
defendant's conduct also falls within the description of one or
more aggravating factors.



¶ 47 The evidence is not so inconclusive or inherently
improbable that reasonable minds must have entertained a
reasonable doubt that the defendant satisfied these elements
and committed the crime of aggravated murder. Defendant's
threat to kill the victim and Benita's children, and his
confession to police officers that he killed the victim by
stabbing her with a knife are, without a doubt, sufficient
to support the mens rea and actus reus requirements,
respectively. This evidence is clearly sufficient to satisfy the
murder element of the aggravated murder conviction.



¶ 48 The question therefore is whether the State presented
sufficient evidence to support one or more of the aggravating
factors. We conclude that it did.



¶ 49 First, the evidence admitted at trial is sufficient to support
the aggravating factors of object rape and aggravated sexual
assault challenged by defendant as insufficient. Defendant
claims these aggravating factors are unsupported, claiming
the State failed to prove the victim was still alive when raped.
This contention is belied by the expert testimony, however.
The only expert to testify regarding whether the mutilation
of the victim's genital and anal areas occurred before or after
the victim expired was Dr. Maureen Frikke, the medical
examiner who performed the autopsy. Defendant professes
that because Dr. Frikke testified that she could not determine
the sequence of the throat injuries and lower body injuries,
and that because she acknowledged that she could not “tell for
certain whether the victim was alive or dead when the vaginal
injuries occurred,” there is insufficient evidence to support
the aggravating factors of object rape and aggravated sexual
assault. To the contrary, however, is Dr. Frikke's testimony
that the stabbing wounds to the victim's anal and vaginal
areas could have been caused before she died. In fact, in
response to the question, “Do you know—could [the victim]
have been violated sexually antemortem, before she died?”



Dr. Frikke responded, “Yes.” While the jury could have
found that the wounds to the victim's lower body could have
been inflicted after she expired, they found otherwise. The
jury found that the homicide was committed while defendant
was engaged in the commission of, or an attempt to commit
object rape, forcible sodomy, and aggravated sexual assault.
Defendant may disagree with the finding, but there was
sufficient evidence for the jury to so find.



¶ 50 Second, even if we were not to consider whether the
alleged sexual aggravating factors were committed on the
victim while she was alive, the evidence is undoubtedly
sufficient to support the aggravating factors of burglary and
aggravated burglary. Defendant confessed to using a rock to
break the sliding glass door and enter the house. This alone
is sufficient to satisfy the aggravating factors of burglary
or aggravating burglary. See Utah Code Ann. §§ 76–6–
202 (1999) (amended 2001) (burglary); 76–6–203 (1999)
(amended 2000) (aggravated burglary). Even further, defense
counsel acknowledged in closing argument during the guilt
phase that defendant was guilty of aggravated murder due to
the burglary.



¶ 51 In sum, given Dr. Frikke's testimony regarding the
injuries, combined with defendant's admissions—that he used
a rock to break into the victim's home where he stabbed her
to death with a knife, both of which were properly before the
jury—we conclude that the evidence presented was sufficient
to support the conviction of aggravated murder.



V. THE DISTRICT COURT'S



APPLICATION OF THE WOOD FACTORS 5



5 We note here that the Wood factors are more accurately



the statutory guidelines or factors found in section 76–3–



207, and that since State v. Wood, section 76–3–207 has



been amended. Compare State v. Wood, 648 P.2d 71, 79



n. 4, with Utah Code Ann. § 76–3–207 (1999) (amended



2001).



¶ 52 We are asked to review whether the aggravating and
mitigating factors considered *992  by the trial judge were
properly considered factors, and whether the factors were
given the proper weight. The parties refer to State v. Wood,
648 P.2d 71 (Utah 1982), a case which explains how the
aggravating and mitigating factors of section 76–3–207 of the
Utah Code are analyzed.
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¶ 53 Defendant argues the sentencing judge committed both
factual and legal errors in determining and weighing the
aggravating and mitigating factors. The State counters that the
sentencing judge properly categorized factors as aggravating
or mitigating and analyzed them appropriately. The State
further contends that defendant, through counsel, admitted
that the aggravating factors outweighed the mitigating
factors, and therefore any error regarding this issue is
harmless.



[22]  [23]  [24]  [25]  ¶ 54 Because this issue was not
properly preserved, we review generally for manifest and
prejudicial error. Defendant claims this issue was properly
raised below and preserved for appeal “when defense counsel
argued against the imposition of the death penalty” in closing
argument. Again, however, generally discussing the matter
during closing argument does not give the trial court an
opportunity to address and rule on the issue and thereby
satisfy the obligation. We also note that this issue is a mixed
question requiring application of the law to facts presented
before the trial court. As a result, we review under the
manifest and prejudicial error standard, but recognize the
need to grant a certain measure of discretion to the trial
judge. See, e.g., State v. Daniels, 2002 UT 2, ¶¶ 15–19, 40
P.3d 611; State v. Peña, 869 P.2d 932, 936–40 (Utah 1994).
We further note that “ ‘[a]n erroneous decision by a trial
court “cannot result in reversible error unless the error is
harmful.” ’ ” State v. Lafferty, 2001 UT 19, ¶ 35, 20 P.3d
342 (quoting State v. Robertson, 932 P.2d 1219, 1227 (Utah
1997) (quoting State v. Hamilton, 827 P.2d 232, 240 (Utah
1992))). An error is harmful if it is such that absent the
error, there is a sufficiently high likelihood of a different
outcome, undermining our confidence in the result. Id.; see
also Hamilton, 827 P.2d at 240. Moreover, the burden of
showing a sufficiently high likelihood of a different outcome
rests on the complaining party. Id. (citing, inter alia, State v.
Robertson, 932 P.2d 1219, 1227 (Utah 1997)).



[26]  [27]  ¶ 55 Aggravating factors, as a matter of federal
constitutional law, must meet two requirements: “First, the
circumstance may not apply to every defendant convicted
of a murder; it must apply only to a subclass of defendants
convicted of murder. Second, the aggravating circumstance
may not be unconstitutionally vague.” Tuilaepa v. California,
512 U.S. 967, 972, 114 S.Ct. 2630, 129 L.Ed.2d 750 (1994)
(citations omitted). That said, as we did in Wood, we analyze
first whether any improper factors were weighed. Then, if the
trial court erred in weighing an improper factor or factors,
we evaluate whether the error is harmless, non-prejudicial



error. See Wood, 648 P.2d at 85–86, 88 (setting aside a
death sentence because three errors were prejudicial: an
improper standard of persuasion was applied in the penalty
phase, an improper aggravating factor was weighed, and the
court failed to order a psychiatric examination for use in the
penalty phase); see also Jones v. United States, 527 U.S. 373,
402, 119 S.Ct. 2090, 144 L.Ed.2d 370 (1999) (concluding
that challenged aggravating factors were appropriate for
a sentencer to consider, and then assuming that even if
consideration of a factor was error, that the error was
harmless).



A. Object Rape and Aggravated
Sexual Assault as Aggravating Factors



[28]  ¶ 56 The trial court did not err in considering the
aggravating factors of object rape and aggravated sexual
assault. Defendant's contention, that these factors were
inappropriately considered because the State did not provide
sufficient evidence that the victim was alive when the injuries
to her lower body were inflicted, fails. First, these two
circumstances do not apply to every defendant convicted of
a murder, and they are not unconstitutionally vague. Second,
these two aggravating factors are permissible factors for
consideration under the statute. See Utah Code Ann. §§
76–3–207(3); 76–5–202(1)(d). Moreover, as we explained
previously, sufficient evidence was admitted *993  at trial to
support a finding that the homicide was committed while the
defendant was engaged in the commission of or attempt to
commit object rape, forcible sodomy, and aggravated sexual
assault; and indeed, the jury found as much.



B. Aggravated Sexual Abuse of a Child
as a Non–Statutory Aggravating Factor



[29]  ¶ 57 Defendant contends that the trial court erred in
considering the aggravating factor of aggravated sexual abuse
of a child because the jury found that the homicide was not
committed while he was engaged in the commission of or the
attempt to commit aggravated sexual abuse of a child. We
disagree.



¶ 58 We note initially that this circumstance does not apply
to every defendant convicted of a murder, and it is not
unconstitutionally vague.
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¶ 59 Next, consideration of this factor was permissible
under the statute. The version of section 76–3–207 applicable
to defendant outlines what evidence, including aggravating
and mitigating factors, may be presented in a sentencing
proceeding. Beginning with subsection (2)(a), the statute
states,



In capital sentencing proceedings,
evidence may be presented on:
(i) the nature and circumstances
of the crime; (ii) the defendant's
character, background, history, mental
and physical condition; (iii) the victim
and the impact of the crime on
the victim's family and community
without comparison to other persons
or victims; and (iv) any other facts
in aggravation or mitigation that
the court considers relevant to the
sentence.



Utah Code Ann. § 76–3–207(2)(a) (1999) (amended 2001)
(emphasis added). In collecting all of the circumstances
surrounding the crime and the characteristics and background
of the defendant that are relevant to sentencing, the
sentencing judge or jury may be presented with considerable
information. This information need not have been admitted
into evidence or proven beyond a reasonable doubt during the



guilt phase. § 76–3–207(2)(a)–(b). 6



6 Subsection 76–3–207(2)(b) reads, in relevant part, “Any



evidence the court considers to have probative force



may be received regardless of its admissibility under the



exclusionary rules of evidence.”



¶ 60 Section 76–3–207 specifically outlines some aggravating
and mitigating circumstances that may be presented.
“Aggravating circumstances include those outlined in Section
76–5–202.” § 76–3–207(3). Mitigating circumstances that
may be presented include: (a) a lack of significant
criminal history, (b) mental or emotional disturbance while
committing the homicide, (c) the presence of duress or
domination of another, (d) a lack of capacity to appreciate
the wrongfulness of his conduct or to conform his conduct
to the law due to mental disease, intoxication, or drugs,
(e) defendant's youth, (f) defendant's role as an accomplice
or relatively minor participation, (g) any other fact in
mitigation of the penalty. § 76–3–207(3). Despite these
specific enumerations of aggravating and mitigating factors,
subsection 76–3–207(2)(a)(iv) still declares that evidence



may be presented on “any other facts in aggravation or
mitigation of the penalty that the court considers relevant
to the sentence.” Plus, the statute clearly provides for
consideration of evidence and circumstances that may not
have been admitted into evidence or proven beyond a
reasonable doubt during the guilt phase. See § 76–3–207(2).
It therefore follows that the aggravating and mitigating
circumstances outlined in subsection (3) are not all-inclusive.
Consequently, the trial judge did not err in considering the
aggravating factor of aggravated sexual abuse of a child. Even
though the jury did not find, beyond a reasonable doubt during
the guilt phase, that defendant killed the victim while engaged
in the commission of or in an attempt to commit sexual
abuse of a child, the facts and circumstances regarding the
alleged sexual abuse of the child were properly presented and
considered at sentencing. In fact, it was the defendant himself
who presented information at sentencing on this factor. It
was defendant's witness who testified regarding defendant's
sexual abuse of the victim's granddaughter at the crime scene.
Dr. Nancy Cohn, a psychologist, testified on defendant's
behalf at sentencing that defendant admitted to her that
he sexually molested *994  the victim's granddaughter by
digitally penetrating her.



C. The Remaining Aggravating and Mitigating Factors



[30]  ¶ 61 The trial court did not err in considering the
remaining aggravating and mitigating factors challenged
by defendant on appeal. The remaining factors challenged
by defendant as improperly considered include defendants



criminal record, the victim's identity, 7  use of a deadly
weapon, defendant's intoxication and alcoholism, defendant's
relatively young age, defendant's childhood circumstances,
particularly the alleged molestation of defendant as a
child, the impact of defendant's potential execution on the
children at the crime scene, defendant's tribal affiliation, and
defendant's alleged unlikelihood to engage in violence in
prison.



7 Defendant claims the victim's identity and other



victim impact evidence should be disallowed from



consideration at sentencing as a matter of constitutional



law. With respect to federal constitutional law, to the



contrary is Payne v. Tennessee, 501 U.S. 808, 827, 111



S.Ct. 2597, 115 L.Ed.2d 720 (1991), in which the United



States Supreme Court held that the Eighth Amendment



did not prohibit the consideration of victim impact



evidence relating to the victim's personal characteristics
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and the impact of the murder on the victim's family.



See also Jones v. United States, 527 U.S. 373, 391–



402, 119 S.Ct. 2090, 144 L.Ed.2d 370 (1999). Defendant



also intimates in a one-sentence paragraph, followed



by four paragraphs copied and pasted from State v.



Carter, 888 P.2d 629 (Utah 1995), that this court should



find a provision in the Utah Constitution on which to



exclude victim impact evidence, footnoting five Utah



constitutional provisions as suggested bases. Defendant



does not, however, do anything more than offer that the



footnoted constitutional provisions could be used by this



court to support an exclusion of victim impact evidence.



He does not, in any meaningful fashion, discuss how any



of these constitutional provisions should be interpreted to



exclude victim impact evidence. As we have repeatedly



reminded, this court is not simply a depository in which



the appealing party may dump the burden of argument



and research. E.g., State v. Bishop, 753 P.2d 439, 450



(Utah 1988). As a result, we decline the invitation to



address the issue.



¶ 62 First, these factors satisfy the standards under Tuilaepa
v. California, 512 U.S. 967, 972, 114 S.Ct. 2630, 129 L.Ed.2d
750 (1994). They do not apply to every defendant convicted
of a murder, but to a subclass of defendants convicted of
murder; and no factor is unconstitutionally vague.



¶ 63 Second, each factor was proper to consider under the
statute. As we explained previously, information or evidence
presented during the sentencing phase need not have been
admitted into evidence or proven beyond a reasonable doubt
during the guilt phase, see, e.g., § 76–3–207(2)(a)–(b), and
the aggravating and mitigating circumstances outlined in
subsection (3) as permissible factors for consideration are not
all-inclusive.



[31]  ¶ 64 Even further, if one of these remaining aggravating
factors were constitutionally or statutorily improper to
consider, the error would not undermine our confidence in the
trial court's sentence; under Zant v. Stephens, a death sentence
supported by multiple aggravating circumstances need not
always be set aside if one aggravating factor is invalid. 462
U.S. 862, 890, 103 S.Ct. 2733, 77 L.Ed.2d 235 (1983). To
a certain extent this is because, in comparing the totality
of the aggravating circumstances against the totality of the
mitigating circumstances, the comparison is not in terms
of the relative numbers of the aggravating and mitigating
factors, but in terms of their respective substantiality and
persuasiveness—their weight. State v. Wood, 648 P.2d 71,
83 (Utah 1981). Plus, we also afford a measure of discretion
to the conclusion reached by the trial judge who weighs



evidence received regarding aggravating and mitigating
factors presented during the penalty phase.



¶ 65 To us, these factors are not, when considered with the
others weighed by the trial judge, so weighty as to change the
outcome of the sentence. The trial judge's written Judgment,
Sentence, and Commitment suggests the same. The trial
judge's Judgment, Sentence, and Commitment intimates the
weight given to the various factors based on the thoroughness
of discussion given to each. At the outset, the trial judge more
thoroughly discusses the factors of object rape, aggravated
sexual assault, aggravated burglary, and aggravated sexual
abuse of a child. He then less thoroughly addresses as
aggravating factors the defendant's character, background,
history, and mental and physical condition, and the victim
and the impact of the crime on the victim's family. *995
Then, with minimal discussion, he addresses the proffered
mitigating factors. Despite being offered by defendant as a
mitigating factor, the trial judge deems defendant's criminal
history as an aggravating factor. Further, the court briefly
mentions defendant's alleged mental or emotional disturbance
as untenable. He states that defendant's alleged mental
disease, intoxication, or drug impairment did not unduly
affect his ability to appreciate the wrongfulness of his actions,
and the trial court clearly considered, but gave short shrift
to defendant's youth and other factors such as defendant's
remorse and alleged childhood victimization. Consequently,
given the apparent weight assigned by the trial judge to
these remaining factors, any error in concluding that they
were appropriate factors to consider would be harmless error;
and any error in their consideration does not undermine our
confidence in the sentence.



IV. OTHER ISSUES



[32]  ¶ 66 In his first supplemental brief, defendant professes
that the inappropriate ethnic statement made by the prosecutor
during sentencing “compromised or violated at least one
of numerous of [defendant's] constitutional rights, including
his right to a fair trial, to equal protection and to uniform
operation of the laws, and against cruel and unusual and
unnecessarily rigorous punishment.” In support of this
contention, he provides a string cite in a footnote for each
constitutional guarantee. He does not, however, analyze these
cases or attempt to explain why each is applicable to the
prosecutor's comment in the present case.
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[33]  [34]  [35]  ¶ 67 On appeal, the appellant is required to
clearly define the issues and provide accompanying argument
and authority; a reviewing court is not simply a depository in
which the appealing party may dump the burden of argument
and research. State v. Lafferty, 2001 UT 19, ¶ 95, 20 P.3d 342;
State v. Thomas, 1999 UT 2, ¶ 11, 974 P.2d 269. In order to
discourage counsel from dumping the burden of argument and
research on the court, rule 24 of the Utah Rules of Appellate
Procedure requires the brief of the appellant to “contain the
contentions and reasons of the appellant with respect to the
issues presented, including the grounds for reviewing any
issue not preserved in the trial court, with citations to the
authorities, statutes, and parts of the record relied on,” Utah
R. App. P. 24(a)(9), and provides that non-compliant briefs
“may be disregarded or stricken, on motion or sua sponte
before the court,” Utah R. App. P. 24(j). In death penalty
cases, however, because of the grave and serious nature of
the death sentence, this court has retained the prerogative to
correct sua sponte manifest and prejudicial errors not objected
to at trial or assigned on appeal. Lafferty, 2001 UT 19 at
¶ 96, 20 P.3d 342, 370. Nevertheless, in so doing, “we do
not abrogate a defendant's obligation or assume the role of
an advocate by researching all applicable law and searching
the entire record for each and every indication of possible or
potential error.” Id. (citing State v. Tillman, 750 P.2d 546, 552
(Utah 1987)).



¶ 68 We decline to assume the role of advocate regarding
these remaining contentions. Given the facts and argument
before us, we are not persuaded that this case contains
manifest and prejudicial errors violating the defendant's
constitutional rights, particularly the right to a fair trial, the
right to equal protection and uniform operation of the laws,
or the prohibition against cruel and unusual punishment.



CONCLUSION



¶ 69 Utah's aggravated murder statute does not
unconstitutionally overlap with the felony murder statute. The
alleged unconstitutional overlap does not violate the equal
protection of the laws, create a vagueness problem, or violate
the uniform operation of the laws. We are not convinced
that defendant was charged with aggravated murder for
racially discriminatory reasons. Because, in this case, the
death penalty was not imposed in an invidious fashion
against a particular group of people, is not disproportionate to
defendant's level of culpability, and is not outside the general
pattern of cases in our state, defendant's sentence passes our



test for disproportionality. The evidence admitted at trial is
sufficient to support the aggravating factors of object rape and
aggravated sexual assault, as well as burglary and aggravated
*996  burglary. Finally, the trial court did not consider any



inappropriate aggravating or mitigating factors. Accordingly,
defendant's conviction and sentence are affirmed.



¶ 70 Chief Justice HOWE concurs in Justice WILKINS'
opinion.



DURRANT, Justice concurring:
¶ 71 I concur in Justice Wilkins' opinion. I write separately
only to note my view that whether the victim was alive at the
time defendant sexually assaulted her is irrelevant.



¶ 72 Defendant's conviction for aggravated murder was
supported, in part, by the jury's findings that he committed
or attempted to commit three sexually-related aggravating
felonies: object rape, forcible sodomy, and aggravated sexual
assault. Further, in the sentencing phase of the trial, the
district court relied upon object rape and aggravated sexual
assault as statutory aggravating factors. Defendant contends
that there was insufficient evidence for the jury to conclude
that he committed these felonies and for the judge to consider
his commission of two of them in sentencing. Specifically,
defendant argues that the State failed to establish beyond a
reasonable doubt that the victim was still alive at the time
he sexually assaulted her, and that, if she was dead at that
time, he was guilty not of the felonies of object rape, forcible
sodomy, or aggravated sexual assault, but of desecration of
a corpse.



¶ 73 Justice Wilkins concludes that the expert testimony of
Dr. Frikke provided a sufficient evidentiary basis for the jury
to find that defendant sexually assaulted the victim while
she was still alive, and further concludes that even if it were
assumed that the victim was not alive at the time of the sexual
assault, the evidence was sufficient to support the aggravating
factors of burglary and aggravated burglary. I do not take
issue with these conclusions. In my view, however, whether
defendant was guilty of the sexual crimes does not turn on
whether the victim was still alive at the time of the sexual
contact.



¶ 74 We have never addressed the question of whether sexual
assault requires that the victim be alive at the time of the



sexual contact. 1  Defendant argues that the existence of a
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corpse desecration statute in Utah, Utah Code Ann. § 76–
9–704 (1995), forecloses application of statutes relating to
sexual assault in cases where the victim dies before the
sexual contact. This is the case, he claims, because the corpse
desecration statute applies more specifically to his conduct
than those statutes relating to sexual assault.



1 There is a split in jurisdictions on the question of whether



a victim must be alive at the time of the sexual contact



in order for a defendant to be guilty of sexually-related



crimes. Compare People v. Hutner, 209 Mich.App. 280,



530 N.W.2d 174, 176 (1995) (holding that the crime



of felonious sexual conduct “requires a live victim at



the time of penetration”), Doyle v. State, 112 Nev. 879,



921 P.2d 901, 912–14 (1996) (holding that evidence



establishing that the penetration occurred at or around



the time of death will not support a conviction for



sexual assault), and Commonwealth v. Sudler, 496 Pa.



295, 436 A.2d 1376, 1379–80 (1981) (holding that



victim must be alive at time of penetration for rape



conviction), with Lipham v. State, 257 Ga. 808, 364



S.E.2d 840, 842–43 (1988) (noting that crime of rape



requires that a defendant sexually assault the victim



forcibly and against her will, and concluding that these



requirements are satisfied by an assault that causes



death prior to penetration), State v. Whitsell, 69 Ohio



App.3d 512, 591 N.E.2d 265, 278 (1990) (holding that



“the mere fact that the victim might have been dead



by the time the penetration occurred does not detract



from [defendant's] culpability” for felonious sexual



penetration), and State v. Brobeck, 751 S.W.2d 828, 832



(Tenn.1988) (construing aggravated rape statute as being



applicable to a situation in which a rapist kills the victim



before penetration because (1) neither the language of



the statute nor its official code commentary indicated



that the legislature intended to impose a “live only”



requirement, and (2) requiring the victim to be alive



“encourages rapists to kill their victims”); see generally



John E. Theuman, Fact that Murder–Rape Victim was



Dead at Time of Penetration as Affecting Conviction for



Rape, 76 A.L.R.4th 1147 (1990).



¶ 75 While it is certainly true that the statutes proscribing
object rape, forcible sodomy, and aggravated sexual assault
generally contemplate a living victim, I do not believe this
forecloses their application in circumstances where the victim
dies before the sexual contact occurs. Nor do I believe that
the corpse desecration statute is necessarily more specifically
addressed to the circumstances of this case than these statutes
relating to sexual assault.



*997  ¶ 76 None of the sexually-related statutes at issue here
expressly requires a living victim, see Utah Code Ann. §
76–5–402.2 (1999) (object rape); id. § 76–5–403(2) (forcible
sodomy); id. § 76–5–405 (aggravated sexual assault), and
defendant admits that each of these statutes can be read
generally as encompassing offenses against dead victims.
Further, an essential aspect of each of these statutes is the
use of force to override the will of the victim. In the case at
bar, defendant clearly achieved his sexual objectives through
the use of force. The fact that the force was so great as to
also result in the death of his victim, and that her death may
have occurred before the sexual contact, should not reduce
his culpability. The concept of force, so central to these
statutes relating to sexual assault, does not appear, however,
in the statute proscribing the desecration of a corpse. I find it
difficult to believe that the legislature, in enacting the corpse
desecration statute, intended it to apply, to the exclusion of
other statutes relating to sexual assault, in cases where a
defendant's single, continuous assault on a victim results in
the victim's death and in sexual contact. To the contrary,
the statutes proscribing object rape, forcible sodomy, and
aggravated sexual assault strike me as being more directly
applicable to the circumstances presented by this case than
those proscribing desecration of a corpse. Cf. Lipham v. State,
257 Ga. 808, 364 S.E.2d 840, 842–43 (1988) (applying rape
statute instead of necrophilia statute to factual situation in
which it was unclear whether defendant killed victim before
raping her).



¶ 77 We therefore adopt a rule that considers the entirety of a
defendant's conduct from the beginning of the assault through
completion of the sexual contact. Where a defendant both
kills and sexually assaults a victim in a single, continuous
act, or in a series of closely related acts, and where the
express elements of the sexual offense are met—including
compelling the victim to submit against her will through the
application of force, albeit deadly—the fact that the victim
may have died moments before the sexual contact does not
reduce the defendant's conduct to the relatively minor offense
of desecration of a corpse.



¶ 78 In the case before us, the State presented evidence
establishing that six minutes elapsed between the neighbor's
call to 911 and the arrival of the police. During this time,
defendant attacked the victim, severely beat and bit her, slit
her throat four times, vaginally raped her numerous times
with a knife, and attempted to commit forcible sodomy on
her. Dr. Frikke testified that the victim could have lost
consciousness within thirty seconds of infliction of the throat
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wounds, and died within a minute. Dr. Frikke could not state
definitively whether the sexual mutilation occurred before or
after death, although she testified that there was definitely
blood pressure present when the wounds were inflicted,
supporting the determination that the wounds occurred either
before or shortly after death. Regardless of the precise time of
the victim's death, however, her genital injuries were inflicted
by the defendant as part of a single, continuous assault that
resulted in her death. Accordingly, whether or not the victim
was alive at the time of the sexual contact, the sexually-



related felonies were properly relied upon in both the guilt
and sentencing phases of the trial below.



¶ 79 Associate Chief Justice RUSSON and Justice DURHAM
concur in Justice DURRANT's concurring opinion.



All Citations



57 P.3d 977, 438 Utah Adv. Rep. 39, 2002 UT 4
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345 P.3d 1226
Supreme Court of Utah.



STATE of Utah, Appellee,
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Daniel ROBERTS, Appellant.
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|



Jan. 30, 2015.



Synopsis
Background: Defendant pleaded guilty in the Seventh
District Court, Castle Dale, Douglas B. Thomas, J., to sexual
exploitation of a minor arising from child pornography on his
computer. He appealed.



Holdings: The Supreme Court, Parrish, J., held that:



[1] defendant's arguments were adequately briefed, with
exception of claim regarding motion to clarify discovery
ruling;



[2] defendant did not have reasonable expectation of privacy,
protected by Fourth Amendment, in files shared openly over
peer-to-peer network;



[3] defendant had no reasonable expectation of privacy in
internet subscription information, including internet protocol
(IP) address, protected by Fourth Amendment;



[4] classifications made under sexual exploitation statute did
not discriminate between similarly situated individuals and,
thus, were not unconstitutional; and



[5] law enforcement's computer database of digital file
values corresponding to files containing child pornography,
and accompanying software that searched peer-to-peer file
sharing network for identified values, was sufficiently
reliable to be admissible as basis for expert testimony.



Affirmed.



Attorneys and Law Firms



*1230  Sean D. Reyes, Att'y Gen., Marian Decker, Asst.
Att'y Gen., Salt Lake City, for appellee.



Sean P. Hullinger, Lehi, for appellant.



Justice PARRISH authored the opinion of the Court, in
which Chief Justice DURRANT, Associate Chief Justice
NEHRING, Justice DURHAM, and Justice LEE joined.



Justice PARRISH, opinion of the Court:



INTRODUCTION



¶ 1 Daniel Roberts entered a conditional guilty plea to five
charges of sexual exploitation of a minor arising from child
pornography on his laptop computer. On appeal, Mr. Roberts
challenges four of the district court's pretrial rulings. He
first challenges the propriety of law enforcement's use of
the Wyoming Toolkit, a computer program and database
used to identify child pornography shared over the Internet
through peer-to-peer file sharing networks. Mr. Roberts next
challenges the district court's ruling that denied him discovery
of the Wyoming Toolkit. He also brings a constitutional
challenge to Utah's sexual exploitation of a minor statute
(Sexual Exploitation Statute) under which he was charged,
Utah Code section 76–5a–3 (2009) (renumbered as Utah
Code section 76–5b–201). Finally, Mr. Roberts challenges
the district court's denial of his motion in limine to exclude
all evidence obtained by or related to the Wyoming Toolkit.
We affirm the district court on all issues.



BACKGROUND



¶ 2 Utah's Internet Crimes Against Children task force
(ICAC) works to prevent the online distribution of child
pornography. The ICAC searches peer-to-peer (P2P) file
sharing networks for child pornography being shared among
P2P users. Gnutella, one such P2P network, allows its users



to share digital files directly over the Internet. 1  Gnutella uses
what is called the secure hash algorithm (SHA–1) encryption
method to assign a unique digital signature to each file
shared over its network. Because each digital file has a
different SHA–1 value, those values can be used to identify
a file. *1231  Through prior investigations, law enforcement
has compiled a database of thousands of SHA–1 values





http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5023269558)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0193967901&originatingDoc=Iab869f84aaeb11e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0236498601&originatingDoc=Iab869f84aaeb11e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0325658901&originatingDoc=Iab869f84aaeb11e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0227259701&originatingDoc=Iab869f84aaeb11e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0236498601&originatingDoc=Iab869f84aaeb11e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0330855701&originatingDoc=Iab869f84aaeb11e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0220646701&originatingDoc=Iab869f84aaeb11e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0103946801&originatingDoc=Iab869f84aaeb11e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0354356201&originatingDoc=Iab869f84aaeb11e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0236498601&originatingDoc=Iab869f84aaeb11e4b86bd602cb8781fa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-5A-3&originatingDoc=Iab869f84aaeb11e4b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-5B-201&originatingDoc=Iab869f84aaeb11e4b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS76-5B-201&originatingDoc=Iab869f84aaeb11e4b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)








State v. Roberts, 345 P.3d 1226 (2015)



779 Utah Adv. Rep. 139, 2015 UT 24



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2



that correspond to files containing child pornography. This
database, along with software that searches Gnutella for the
identified SHA–1 values, is known as the Wyoming Toolkit.



1 For additional information on Gnutella, see Definition



of: Gnutella, PCMAG.COM, http://www.pcmag.com/



encyclopedia/term/43835/gnutella (last visited Jan. 20,



2015).



¶ 3 The ICAC uses the Wyoming Toolkit to monitor Gnutella
for IP addresses sharing files with suspect SHA–1 values.
Once the Toolkit flags an IP address sharing a file with
an SHA–1 value that matches known child pornography
files, officers confirm that the suspect file is indeed child
pornography either by downloading and viewing the file
directly or by comparing the identified file's SHA–1 value
with SHA–1 values of known child pornography contained
in databases like the National Child Victim Identification
Program. Upon confirming that the identified file is child
pornography, officers send an administrative subpoena to the
applicable internet service provider to obtain the subscription
information associated with the identified IP address.



¶ 4 During a 2009 investigation, the ICAC determined that
an IP address in Emery County, Utah, had used Gnutella
to share hundreds of “files with SHA–1 digital signatures
identical to images of suspected child pornography” during
a five month period. The ICAC submitted these findings
to FBI Agent Sonja Nordstrom. Upon confirming the files



contained child pornography, 2  Agent Nordstrom served a
subpoena on Emery Telecom, the local internet service
provider, which was able to identify Mr. Roberts as the owner
of the suspect IP address. Based on this information, Agent
Nordstrom obtained a search warrant for Mr. Roberts' home
and computers.



2 To confirm the content of these files, Agent Nordstrom



compared the SHA–1 values of the files shared by



Mr. Roberts with the SHA–1 values of files she had



previously viewed that contained child pornography.



¶ 5 Mr. Roberts was not home the day police officers executed
the search warrant. Agent Nordstrom called Mr. Roberts on
his cell phone to inform him of the search, but did not discuss
the purpose of the investigation. Mr. Roberts told Agent
Nordstrom that he was in Ogden, Utah, where his wife was in
the hospital. Agent Nordstrom later spoke with Mr. Roberts'
wife, who indicated that Mr. Roberts had his laptop computer
with him in Ogden.



¶ 6 Agent Nordstrom traveled to Ogden to meet with Mr.
Roberts. Mr. Roberts brought his laptop to the meeting,
and Agent Nordstrom explained to Mr. Roberts that he was
being investigated for possession of child pornography. After
some questioning, Mr. Roberts admitted that he had been
downloading child pornography for approximately a year
and that he had been in the process of deleting the child
pornography from his computer since Agent Nordstrom had
called him. After Mr. Roberts made this admission, Agent
Nordstrom asked if she could see his laptop. Mr. Roberts
consented. Agent Nordstrom subsequently obtained a search
warrant specifically for Mr. Roberts' laptop.



¶ 7 Mr. Roberts' laptop was taken to a computer forensic
lab, where an examiner found video and still images of child
pornography. Mr. Roberts was charged with thirty counts
of sexual exploitation of a minor, a second degree felony.



UTAH CODE § 76–5a–3 (2009). 3  Before trial, Mr. Roberts
made four motions that are the subject of this appeal. First,
he moved to suppress the evidence of child pornography
found on his laptop. Relying on the United States Supreme
Court case Kyllo v. United States, 533 U.S. 27, 121 S.Ct.
2038, 150 L.Ed.2d 94 (2001), Mr. Roberts argued that the
Wyoming Toolkit, like the thermal image scanning at issue in
Kyllo, constituted a search, and therefore use of the Toolkit
without a warrant violated the Fourth Amendment to the
United States Constitution. Mr. Roberts further argued that he
had an expectation of privacy in the contents of his computer
and that by accessing those contents through the Wyoming
Toolkit, the State violated his expectation of privacy through
an unlawful search. The district court denied Mr. Roberts'
motion, *1232  reasoning that the Wyoming Toolkit did
not have “the same intrusiveness as thermal imaging” and
that “peer-to-peer file sharing is not entitled to a reasonable
expectation of privacy.”



3 In 2011, the Legislature renumbered section 76–5a–



3 as 76–5b–201 and made minor change to its



substance. Because Mr. Roberts was charged prior to



this amendment, we rely on the May 2009 version for



purposes of his appeal.



¶ 8 Second, Mr. Roberts moved to compel discovery of the
Wyoming Toolkit and its methodologies. He also moved
to compel discovery of “any and all associated program
documentation, instruction manuals, technical support
materials, training materials, and purchase documents ... to
verify that the images [he] is alleged to have possessed are in
fact[ ] illegal images.” The district court granted the motion
in part and denied it in part. It held that Mr. Roberts was
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entitled to discovery of “whatever information the State has
in regards to this case,” including “any information the State
has” regarding the SHA–1 values associated with the files
found on Mr. Roberts' laptop. But it denied Mr. Roberts'
motion to compel discovery of every SHA–1 value in the
Wyoming Toolkit database and “the search algorithm process
and methodology utilized” in the Toolkit. It reasoned that
discovery of the Toolkit was unnecessary for the purpose
Mr. Roberts alleged because Agent Nordstrom had personally
verified that the files Mr. Roberts had shared on Gnutella
were indeed child pornography and because “disclosure of
investigative techniques and procedures would interfere with
law enforcement efforts.”



¶ 9 Third, Mr. Roberts moved to dismiss the case
on the ground that Utah's Sexual Exploitation Statute
is unconstitutional. Mr. Roberts argued that the statute
violates the Uniform Operation of Laws Provision of the
Utah Constitution on its face because it unconstitutionally
distinguishes between (1) individuals who illegally possess
child pornography and (2) individuals who may legally
possess child pornography such as law enforcement officers
acting within the scope of a criminal investigation and
employees or agents of entities that report and prevent
child pornography when they are acting in good faith and



within the scope of their employment. 4  Mr. Roberts also
argued that, as applied, the statute discriminates between
prosecuting attorneys and defense attorneys who may
come into possession of child pornography during their
representation or prosecution of a defendant charged under
the Sexual Exploitation Statute. Mr. Roberts asserted that
defense attorneys, but not prosecuting attorneys, who come
into possession of child pornography would be in violation of
the statute.



4 The relevant language of Utah Code section 76–5a–3,



effective May 2009, is as follows:



(1) A person is guilty of sexual exploitation of a



minor:



(a) when the person:



(i) knowingly produces, possesses, or possesses



with intent to distribute child pornography; or



(ii) intentionally distributes or views child



pornography;



....



(5) This section may not be construed to impose



criminal or civil liability on:



(a) any entity or an employee, director, officer, or



agent of an entity when acting within the scope of



employment, for the good faith performance of:



(i) reporting or data preservation duties required



under any federal or state law; or



(ii) implementing a policy of attempting to prevent



the presence of child pornography on any tangible



or intangible property, or of detecting and reporting



the presence of child pornography on the property;



or



(b) any law enforcement officer acting within the



scope of a criminal investigation.



¶ 10 The district court denied Mr. Roberts' motion to
dismiss, holding that the Sexual Exploitation Statute was
not unconstitutional. Although the statute creates distinct
classifications between those who may and may not legally
possess child pornography, the district court reasoned that
those classifications do not “impose any disparate treatment
on persons similarly situated.” See State v. Robinson, 2011
UT 30, 254 P.3d 183.



¶ 11 The district court also rejected Mr. Roberts' as-applied
challenge to the statute. While it acknowledged that defense
attorneys and prosecutors are similarly situated and that the
statute discriminates between them, it concluded that the
distinction is justified by a legitimate government interest in
eliminating the market for child pornography. It also observed
that law enforcement allows defense attorneys to view
evidence of child pornography as part of their representation,
if they do so at the Regional Computer Forensics Lab
(RCFL). It therefore held *1233  that although prosecutors
and defense attorneys are treated differently under the statute,
the restriction on defense attorneys is not overly burdensome,
is reasonable, and is justified by the State's interest in
eliminating the dissemination of child pornography.



¶ 12 Finally, Mr. Roberts filed a motion in limine to
preclude the State from offering expert testimony on the
Wyoming Toolkit. He argued that the admission of evidence
regarding “the technical elements of the Wyoming Toolkit,
the scientific principles that underlie the technology, or the
reliability of the inputs required by the system” would be
impermissible under the Utah Rules of Evidence because
“[t]he reliability of the methods has not been demonstrated
by the State, nor has the defense had opportunity to challenge
them.”



¶ 13 The district court held an evidentiary hearing on
Mr. Roberts' motion to exclude expert testimony, during
which the State presented the testimony of Special Agent
Coy Acocks, an expert on the Wyoming Toolkit. Agent
Acocks testified as to the methodologies of the Toolkit,
explaining that the technology used to develop the Toolkit
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is publicly available and could be used by anyone to search
P2P networks. He also testified that the Toolkit correctly
identifies child pornography files with extraordinarily high
accuracy. Agent Acocks explained that officers using the
Toolkit do not rely on the Toolkit alone to obtain a warrant
to search a suspected computer. Rather, they conduct further
investigation by reviewing files that the Toolkit has identified
as child pornography to confirm the Toolkit's accuracy. Mr.
Roberts presented no competing expert testimony or other
evidence challenging Agent Acocks' testimony.



¶ 14 At the conclusion of the hearing, the district court ruled
from the bench that the Wyoming Toolkit employed reliable
methods based on “fairly common and available standard
processes.” The court found that the officers using the Toolkit
are well trained, that the SHA–1 values' reported accuracy is
reliable, and that the process used to ascertain IP addresses
is reliable. The court also found that the Toolkit “is simply a
tool to be used by law enforcement officers as one step in the
investigation of a case. It is not the conclusion.” Once officers
use the Toolkit to identify possible child pornography, they
undertake additional steps to assure that the files identified
by the Toolkit and associated with a certain IP address are
actually child pornography. The court thus concluded that the
Wyoming Toolkit was a reliable basis for expert testimony.



¶ 15 Mr. Roberts entered a plea agreement with the State
under which he pled conditionally guilty to five counts of
sexual exploitation of a minor. The State dismissed the
remaining twenty-five counts. The district court subsequently
sentenced Mr. Roberts to concurrent prison terms of one-to-
fifteen years, but suspended the prison terms and placed Mr.
Roberts on 36 months of probation, including 240 days in the
county jail. Mr. Roberts timely appealed his conviction to the
court of appeals, which certified his appeal to this court. He
challenges each of the pretrial rulings identified above. We
have jurisdiction under Utah Code section 78A–3–102(3)(b).



STANDARDS OF REVIEW



[1]  [2]  [3]  [4]  [5]  [6]  [7]  ¶ 16 Different standards of
review apply to each of Mr. Roberts' arguments. We review
for correctness the district court's denial of Mr. Roberts'
motion to suppress on the ground that law enforcement's
use of the Wyoming Toolkit constituted an unlawful search.
State v. Tripp, 2010 UT 9, ¶ 23, 227 P.3d 1251. Because
district courts “have broad discretion in matters of discovery,”
we review for an abuse of discretion the district court's



ruling that denied Mr. Roberts discovery of the Wyoming
Toolkit. Green v. Louder, 2001 UT 62, ¶ 37, 29 P.3d
638. Mr. Roberts' constitutional challenge to the Sexual
Exploitation Statute presents a question of law that we review
for correctness, recognizing that “all statutes are presumed
to be constitutional and the party challenging a statute bears
the burden of proving its invalidity.” State v. Angilau, 2011
UT 3, ¶ 7, 245 P.3d 745 (internal quotation marks omitted).
Finally, because district courts “have considerable discretion
in determining the admissibility of expert testimony,” we
review Mr. Roberts' challenge to the expert testimony *1234
regarding the Wyoming Toolkit for an abuse of discretion.
State v. Butterfield, 2001 UT 59, ¶ 28, 27 P.3d 1133.



ANALYSIS



I. MR. ROBERTS' ARGUMENTS
ARE ADEQUATELY BRIEFED



¶ 17 As a preliminary matter, we address the State's
contention that Mr. Roberts' arguments are inadequately
briefed. The State argues that Mr. Roberts' appellate brief
“is filled with conclusory assertions and virtually bereft of
citations to the record” and “provides no meaningful analysis”
of the district court's rulings. The State thus asks us to dismiss
each of Mr. Roberts' arguments as inadequately briefed.



[8]  [9]  [10]  ¶ 18 Rule 24 of the Utah Rules of Appellate
Procedure “prescribe [s] standards for the form, organization,
and content of a brief on appeal.” State v. Nielsen, 2014 UT
10, ¶ 33, 326 P.3d 645. Rule 24 requires that the arguments
“contain the contentions and reasons of the appellant with
respect to the issues presented ... with citations to the
authorities, statutes, and parts of the record relied on.” UTAH
R.APP. P. 24(a)(9). This standard for adequate briefing is
a subjective standard, and determining compliance is left
to the discretion of the appellate court. Nielsen, 2014 UT
10, ¶ 34, 326 P.3d 645. In exercising this discretion, we
assess the adequacy of a brief “not as a matter of gauging
procedural compliance with the rule, but as a necessary
component of our evaluation of the case on its merits.”
Id. While we may exercise our discretion to disregard or
strike briefs that do not comply with rule 24's substantive
requirements, UTAH R.APP. P. 24(k), we are not required to
do so. See State v. Thomas, 961 P.2d 299, 305 (Utah 1998)
(explaining that “failure to cite to pertinent authority may
not always render an issue inadequately briefed”). Therefore,
like the marshaling requirement imposed by rule 24(a)(9)
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of the Rules of Appellate Procedure, our adequate briefing
requirement is not a “hard-and-fast default notion.” Nielsen,
2014 UT 10, ¶ 40, 326 P.3d 645. Instead, it is a “natural
extension of an appellant's burden of persuasion.” Id. ¶ 41.
As a result, appellants who fail to follow rule 24's substantive
requirements will likely fail to persuade the court of the
validity of their position.



[11]  ¶ 19 Despite the discretionary nature of our briefing
requirements, we have seen an increasing number of appellees
who spend considerable time arguing over the adequacy
of the appellant's brief, rather than addressing the merits
of the appellant's position. In taking such an approach,
appellees are often guilty of the very deficiency of which
they complain. Although the briefing standard articulated
in rule 24(a) is directed in the first instance to appellants,
rule 24(b) applies those same requirements to the brief of
the appellee. Broderick v. Apartment Mgmt. Consultants,
L.L.C., 2012 UT 17, ¶ 10, 279 P.3d 391. As a result, an
appellee who argues only that the appellant has inadequately
briefed issues will likely fail to submit a brief that “contain[s]
the contentions and reasons of the appellee with respect
to the issues presented in the opposing brief.” Brown v.
Glover, 2000 UT 89, ¶ 22, 16 P.3d 540. Appellees who rely
solely on inadequate briefing arguments therefore assume a
considerable risk of defaulting on appeal.



[12]  ¶ 20 In this case, although the State's initial brief
addressed the merits of some of Mr. Roberts' claims, it did
not address the merits of two of his claims. Instead, it argued
only that those claims had been inadequately briefed. In so
doing, the State took the risk that we would disagree with
its assessment of the adequacy of Mr. Roberts' briefing and
thereby forfeit its chance to respond to the merits of those
two claims. While we could have defaulted the State for its
failure to argue the substance of the issues, we exercised
our discretion to provide the State with an opportunity to
supplement its brief. We caution, however, that an appellee
who fails to respond to the merits of an appellant's argument
will risk default. Rather than challenging the adequacy of
an appellant's brief, an appellee should instead layout the
relevant legal standard and point out why the appellant has
failed to carry his burden of persuasion.



[13]  ¶ 21 Having clarified the standard for adequate briefing,
we conclude that most *1235  of Mr. Roberts' arguments
are adequately briefed. Although Mr. Roberts' arguments are
in some instances poorly articulated and weakly supported
by legal authority, his briefing does not fall below the



requirements of rule 24. Unlike cases where the appellant
“failed to cite any case law from any jurisdiction in order
to set forth the elements of, or the legal standards for, his
claims,” Carlton v. Brown, 2014 UT 6, ¶ 20, 323 P.3d 571,
Mr. Roberts has generally cited to legal authority to support
his arguments. And while his citations to the record are sparse,
he has, for the most part, directed this court to the relevant
motions, memoranda, and district court rulings that are the
subject of his appeal.



[14]  ¶ 22 In summary, Mr. Roberts has adequately briefed
most of his arguments. That some of his arguments are not
well organized or persuasive does not necessarily mean they
are inadequately briefed. Instead, it suggests that Mr. Roberts



has not satisfied his burden of persuasion on appeal. 5



5 We do, however, agree with the State as to the



inadequacy of Mr. Roberts' arguments that the district



court erred in denying his motion to clarify its ruling



on the discovery of the Wyoming Toolkit. Although Mr.



Roberts asserts error, he does not direct us to any place



in the record where the district court made a ruling on



this issue, nor does he explain the district court's basis



for denying the motion. Indeed, Mr. Roberts failed to



request the transcript of the hearing in which the court



heard argument on this issue. As a result, we have no



basis on which to review the district court's ruling on the



discoverability of the Wyoming Toolkit.



II. THE DISTRICT COURT DID NOT ERR IN
DENYING MR. ROBERTS' MOTION TO SUPPRESS



¶ 23 Mr. Roberts argues that the district court erred in
denying his motion to suppress the evidence of child
pornography found on his computer under the theory that
law enforcement's use of the Wyoming Toolkit constituted
an illegal search. According to Mr. Roberts, the warrant
that the State obtained to search his computer was based
on an unlawful search of the files Mr. Roberts shared
on Gnutella. He argues that the evidence obtained from
that search therefore should have been suppressed. He also
argues that the administrative subpoena issued to Emery
Telecom was improper. We disagree. Law enforcement's use
of the Wyoming Toolkit to identify files freely shared on
P2P networks does not constitute a search. And the Emery
Telecom subpoena was procedurally sound under the law as
it existed at the time it was issued.
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A. Use of the Wyoming Toolkit to Identify
Child Pornography in a File Shared



Openly on a P2P Network Is Not a Search



[15]  [16]  [17]  ¶ 24 The Fourth Amendment to the
United States Constitution prohibits “unreasonable searches
and seizures.” Government conduct that infringes upon
a subjective and “reasonable expectation of privacy”
constitutes a search and therefore cannot take place absent
a valid warrant or a recognized exception to the warrant
requirement. State v. Price, 2012 UT 7, ¶ 9, 270 P.3d
527 (internal quotation marks omitted). A subjective and
reasonable expectation of privacy exists when “(1) an
individual has ‘exhibited an actual (subjective) expectation
of privacy’ and (2) ‘the expectation [is] one that society
is prepared to recognize as reasonable.’ ” Id. (alteration in
original) (quoting Katz v. United States, 389 U.S. 347, 361,
88 S.Ct. 507, 19 L.Ed.2d 576 (1967) (Harlan, J., concurring)).
In this case, we must decide whether Mr. Roberts had
a subjective expectation of privacy in files he shared on
Gnutella and, if so, whether that expectation of privacy was
objectively reasonable.



¶ 25 Although we have yet to consider whether a reasonable
expectation of privacy exists in a file shared over a P2P
network, several federal courts have considered the issue and
none has found an expectation of privacy. See United States v.
Hill, 750 F.3d 982, 986 (8th Cir.2014) (“[A] defendant has no
reasonable expectation of privacy in files ... retrieved from his
personal computer where [the defendant] admittedly installed
and used LimeWire to make his files accessible to others
for file sharing.” (second and third alterations in original)
(internal quotation marks omitted)); United States v. Conner,
521 Fed.Appx. 493, 497 (6th Cir.2013) (finding no reasonable
expectation of privacy in files shared through a P2P file-
sharing program); *1236  United States v. Norman, 448
Fed.Appx. 895, 897 (11th Cir.2011) (same); United States
v. Borowy, 595 F.3d 1045, 1047–48 (9th Cir.2010) (same);
United States v. Perrine, 518 F.3d 1196, 1205 (10th Cir.2008)
(same). We agree with this federal precedent and hold that
there is no reasonable expectation of privacy in a file that an
individual publicly shares on a P2P network.



¶ 26 In this case, Mr. Roberts publicly shared his files on
Gnutella, thereby rendering them publicly available to anyone
with a Gnutella client. And because Mr. Roberts made no
effort to limit access to his files on Gnutella, he exhibited
no subjective expectation of privacy in those files. Neither



the ICAC's investigation of Mr. Roberts' publicly shared files
nor its use of the Wyoming Toolkit to identify the files
as child pornography constituted a search. The Wyoming
Toolkit merely enabled the ICAC officers to recognize files
with SHA–1 values associated with child pornography. But
it did not allow the government to access private information
on Mr. Roberts' computer. It therefore did not invade a
constitutionally protected private space.



¶ 27 Without acknowledging the federal case law
undermining his argument, Mr. Roberts relies on the United
States Supreme Court's opinion in Kyllo v. United States,
533 U.S. 27, 121 S.Ct. 2038, 150 L.Ed.2d 94 (2001). In
Kyllo, the Court held that the use of thermal imaging scanners
to detect high-intensity lamps used to grow marijuana in a
home constituted an unlawful search. Id. at 40, 121 S.Ct.
2038. The Court reasoned that the thermal imaging intruded
on the interior of the home, which is protected by a high
expectation of privacy. Id. The Court thus held that where
“the Government uses a device that is not in general public
use, to explore details of the home that would previously have
been unknowable without physical intrusion, the surveillance
is a ‘search’ and is presumptively unreasonable without a
warrant.” Id.



¶ 28 Mr. Roberts focuses on the fact that the government
in Kyllo used technology that is not publicly available. He
argues that, like the thermal imaging scanners at issue in
Kyllo, the Wyoming Toolkit is not accessible to the public.
But the greater concern in Kyllo was that the government
was using the technology to intrude the privacy of the home.
The Wyoming Toolkit, on the other hand, is used only to
identify child pornography in files that are publicly shared on
P2P network. Unlike thermal imaging scanners, the Toolkit
does not intrude on any interest in which the defendant
has a reasonable expectation of privacy. Use of the Toolkit
therefore does not constitute an unlawful search.



B. A Search Did Not Take Place When Law
Enforcement Obtained Mr. Roberts' Subscription
Information from His Internet Service Provider



[18]  ¶ 29 In addition to challenging the government's
use of the Wyoming Toolkit, Mr. Roberts argues that the
government conducted an unconstitutional search when it
used his IP address to identify him through the Emery
Telcom subpoena. But Mr. Roberts once again ignores the
overwhelming weight of authority finding no reasonable
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expectation of privacy in subscription information, like an IP
address, given to an internet service provider. See Perrine,
518 F.3d at 1204 (“Every federal court to address this issue
has held that subscriber information provided to an internet
provider is not protected by the Fourth Amendment's privacy
expectation.”).



¶ 30 Although Mr. Roberts points to no case law in support
of his position, he relies on two recently enacted statutes
that he argues are relevant to the propriety of the Emery
Telecom subpoena. The first, Senate Bill 46, which became
effective on March 25, 2014, amends the administrative
subpoena statute to require the signature of a judge rather
than a prosecutor for all administrative subpoenas. 2014 Utah
Laws 254–55 (ch. 47); see also UTAH CODE § 77–22–2.5.
The second, House Bill 128, which became effective on July
1, 2014, added provisions to the Utah Code that now require
law enforcement to obtain a warrant to search for the location
information of an electronic device. 2014 Utah Laws 942–43
(ch. 223); see also UTAH CODE § 77–23c–101 to –103.



*1237  ¶ 31 Mr. Roberts relies on our per curiam decision
in State v. Belgard, 615 P.2d 1274, 1276 (1980), to argue
that these statutory amendments apply retroactively to his
case and that the administrative subpoena issued to Emery
Telecom in 2009 was procedurally deficient. In Belgard, this
court, quoting the Seventh Circuit, stated:



It is well established that when a lower court relies on
a legal principle which is changed by treaty, statute, or
decision prior to direct review, an appellate court must
apply the current law rather than the law as it existed at
the time the lower court acted. ‘Intervening and conflicting
decisions will thus cause the reversal of judgments which
were correct when entered.’



Id. (quoting United States v. Fitzgerald, 545 F.2d 578, 581
(7th Cir.1976)). When viewed in isolation, the Fitzgerald



and Belgard line of cases appears to support the retroactive
application of these statutes. But the United States Supreme
Court has clarified that this rule is inapplicable where the
legislature has expressed its intent that a statute not be applied
retroactively. Kaiser Aluminum & Chem. Corp. v. Bonjorno,
494 U.S. 827, 837–38, 110 S.Ct. 1570, 108 L.Ed.2d 842
(1990) (explaining that, in the context of retroactivity, “where
[legislative] intent is clear, it governs”).



[19]  ¶ 32 In Utah, the Legislature has expressed a clear
presumption against retroactive application. UTAH CODE §
68–3–3 (“A provision of the Utah Code is not retroactive,



unless the provision is expressly declared to be retroactive.”).
As a result, we generally “apply the law as it exists at the time
of the event regulated by the law in question.” State v. Clark,
2011 UT 23, ¶ 13, 251 P.3d 829. Because the intent of the
Legislature is clear in this regard, we repudiate our Belgard
decision insofar as it purportedly expresses a presumption in
favor of retroactive application.



¶ 33 In this case, neither statute on which Mr. Roberts relies
declares that it applies retroactively. We therefore apply the
law as it existed at the time of the relevant event, which
in this case was the State's issuance of the administrative
subpoena Emery Telecom in October 2009. At that time,
Utah Code section 77–22–2.5(2) permitted prosecutors to
issue administrative subpoenas, and the Utah Code did not
require a warrant to search an electronic device's location
information. Because the Emery Telecom subpoena was
issued in compliance with the law at the time, we reject Mr.
Roberts' challenge to its validity.



¶ 34 In summary, we hold that the government's use of
the Wyoming Toolkit to identify child pornography in files
shared on a P2P network does not constitute a search. And
under the law that was in place at the time, a search did
not take place when law enforcement obtained Mr. Roberts'
subscription information through the subpoena to Emery
Telecom. We therefore affirm the district court's denial of Mr.
Roberts' motion to suppress.



III. THE DISTRICT COURT DID NOT
ABUSE ITS DISCRETION IN DENYING
MR. ROBERTS' MOTION TO COMPEL



DISCOVERY OF THE WYOMING TOOLKIT



[20]  ¶ 35 Mr. Roberts argues that the district court abused
its discretion in denying his motion to compel discovery of
the Wyoming Toolkit, including its methodologies and all of
the SHA–1 values in its database. We review this claim for
an abuse of discretion and the appellant bears a heavy burden
in showing that the district court abused its discretion. R & R
Energies v. Mother Earth Indus., Inc., 936 P.2d 1068, 1079
(Utah 1997). To meet this burden, the appellant must show
either “an erroneous conclusion of law or [that] there is no
evidentiary basis” for the district court's discovery ruling. Id.
(internal quotation marks omitted). Mr. Roberts has shown
neither.
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¶ 36 In ruling on the motion to compel, the district court
allowed Mr. Roberts to discover any information the State had
regarding his case, including the SHA–1 values associated
with files found on his laptop. But the district court denied
the remainder of Mr. Roberts' discovery request for two
independent reasons: (1) that discovery of the Toolkit would
not produce the evidence Mr. Roberts sought (i.e., verification
that the files Mr. *1238  Roberts had shared and that the
Toolkit had detected were indeed child pornography) and (2)
that disclosure of all of the Toolkit's methodologies and SHA–
1 values would harm future ICAC investigations.



[21]  ¶ 37 Mr. Roberts' main argument on appeal is that
the Toolkit and its methodologies are not privileged. But the
district court did not hold that the Toolkit was privileged
information; it merely held that discovery of all aspects of the
Toolkit and its methodologies were not relevant and would
be harmful to future ICAC investigations. And because Mr.
Roberts provides no authority to the contrary, he has failed to
show that the district court abused its discretion by denying
discovery.



¶ 38 Moreover, Mr. Roberts does not address the district
court's alternative ground for denying the motion: that
discovery of the Toolkit would not be useful in verifying that
the files Mr. Roberts had shared on Gnutella contained child
pornography. See Salt Lake Cnty. v. Butler, Crockett & Walsh
Dev. Corp., 2013 UT App 30, ¶ 28, 297 P.3d 38 (explaining
that an appellate court “will not reverse a ruling of the trial
court that rests on independent alternative grounds where
the appellant challenges only one of those grounds”). As the
district court reasoned, discovery of all of the Toolkit's SHA–
1 values would not have been helpful to Mr. Roberts because
the government relied on Agent Nordstrom's review of the
files, rather than on the Toolkit's SHA–1 values, to verify
that those files contained child pornography. Discovery of the
Toolkit and its methodologies was therefore not material to
Mr. Roberts' case. See State v. Spry, 2001 UT App 75, ¶ 21,
21 P.3d 675 (explaining that under the “good cause” standard
in Utah Rule of Criminal Procedure 16(a)(5), a defendant
must “establish the materiality of the requested records to the
case” (internal quotation marks omitted)). Mr. Roberts has
made no attempt to refute this basis for denying his motion.



¶ 39 In summary, Mr. Roberts has failed to meet his burden of
persuasion on appeal. And where the district court permitted
discovery of those aspects of the Wyoming Toolkit that
were most relevant to Mr. Roberts' case, it did not abuse its
discretion in denying discovery of the entire Toolkit database,



its methodologies, and all of its SHA–1 values. We therefore
affirm the district court's discovery ruling.



IV. MR ROBERTS' CONSTITUTIONAL CHALLENGE
TO THE SEXUAL EXPLOITATION STATUTE FAILS



¶ 40 Mr. Roberts challenges the Sexual Exploitation
Statute under the Uniform Operation of Laws Provision
of the Utah Constitution. UTAH CONST. art. I, §
24 (“All laws of a general nature shall have uniform
operation.”). He argues that the statute creates at least two
unconstitutional classifications. First, he claims that the
statute unconstitutionally distinguishes between individuals
who can legally view child pornography (i.e., law
enforcement officers acting to further a criminal investigation
and employees of designated entities acting in good faith
to report or prevent child pornography) and those who may
not. See UTAH CODE § 76–5a–3 (2009). Second, he argues
that the statute unconstitutionally distinguishes between
prosecuting attorneys who encounter child pornography as
part of their work and similarly situated criminal defense
attorneys. We reject both arguments—the first on its merits



and the second due to a lack of standing. 6



6 Mr. Roberts clearly has standing to raise his first



challenge to the Sexual Exploitation Statute because (1)



he has suffered an injury (i.e., criminal prosecution and



conviction), (2) that injury was caused by the statute's



alleged unconstitutionality, and (3) we have the authority



to redress his injury if we determine the statute is



unconstitutional. See Carlton v. Brown, 2014 UT 6, ¶ 31,



323 P.3d 571 (explaining that to have standing, a party



must show injury, causation, and redressability).



A. The Classifications Created by the Sexual
Exploitation Statute Are Constitutional



[22]  [23]  [24]  ¶ 41 For a statute to comply with
the Uniform Operation of Laws Provision of the Utah
Constitution, “it is not enough that it be uniform on its face.
What is critical is that the operation of the law be uniform.”
*1239  Gallivan v. Walker, 2002 UT 89, ¶ 37, 54 P.3d 1069



(internal quotation marks omitted). A statute is not uniform
in its operation, and is thus unconstitutional, if (1) “the statute
creates any classifications,” (2) those classifications “impose
any disparate treatment on persons similarly situated,” and (3)
“the legislature had [no] reasonable objective that warrants
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the disparity.” State v. Robinson, 2011 UT 30, ¶ 17, 254 P.3d
183 (internal quotation marks omitted).



¶ 42 Looking to the first Robinson requirement, Mr. Roberts
correctly argues that the Sexual Exploitation Statute creates
certain classifications. Most notably, it imposes criminal and
civil liability on individuals who “knowingly produce[ ],
possess[ ], or possess[ ] with intent to distribute” or
“intentionally distribute[ ] or view[ ] child pornography”; but
the statute exempts from liability law enforcement officers
who encounter child pornography as part of a criminal
investigation and employees of certain organizations acting
in good faith and within the scope of their employment to
report or prevent child pornography. UTAH CODE § 76–5a–
3 (2009).



¶ 43 Under the second Robinson requirement, however, these
classifications are not unconstitutional because they do not
discriminate between similarly situated individuals. The key
distinction between the individuals in each classification is
the context within which they view, possess, or distribute
child pornography. The statute exempts only those law
enforcement officers “acting within the scope of a criminal
investigation” and only employees of specific entities who
are “acting within the scope of employment” and “for the
good faith performance of” reporting or preventing child
pornography. Id. Any law enforcement officer or employee
of an exempt entity who knowingly or intentionally produces,
possesses, views, or distributes child pornography for any
other reason will be subject to the same criminal liability
as other individuals. Because this classification does not
distinguish between similarly situated individuals, it fails
the second requirement of the Robinson test. The Sexual
Exploitation Statute therefore does not violate the Uniform
Operation of Laws Provision of the Utah Constitution based
on this classification.



B. MR. ROBERTS LACKS STANDING TO
CHALLENGE THE CONSTITUTIONALITY OF



THE SEXUAL EXPLOITATION STATUTE'S
DISPARATE TREATMENT OF PROSECUTORS



AND CRIMINAL DEFENSE ATTORNEYS



[25]  ¶ 44 Mr. Roberts also contends that the Sexual
Exploitation Statute unconstitutionally distinguishes between



prosecuting attorneys and defense attorneys. 7  Specifically,
he argues that prosecuting attorneys, are exempt under the
Sexual Exploitation Statute when viewing, possessing, or



distributing child pornography within the scope of a criminal
investigation. Defense attorneys, on the other hand, are
granted no such exemption, and thus would be in violation
of the statute by possessing, viewing, or distributing child
pornography as part of their legal representation of a criminal
defendant.



7 In 2009, the Legislature amended the Sexual



Exploitation Statute to expressly exclude liability for



law enforcement officers and employees of exempt



organizations. See UTAH CODE § 76–5b–201(6). It



did not, however, include an exemption for others



involved in the judicial process who may be required



to view child pornography during the course and within



the scope of their employment. As a practical matter,



those involved in the judicial process, including judges,



court staff, jurors, and lawyers—both prosecuting and



defense—are unlikely to be prosecuted under this statute.



Nevertheless, the Legislature may wish to consider



broadening the exclusion to include such participants in



the judicial process.



¶ 45 On its face, the Sexual Exploitation Statute provides
no exemption for criminal defense attorneys who must view
evidence that may include child pornography in order to
zealously advocate for their clients. Before addressing the
constitutionality of this apparent oversight, however, we must
first determine whether Mr. Roberts has standing to bring this
challenge. See Gregory v. Shurtleff, 2013 UT 18, ¶ 9, 299
P.3d 1098 (“Since standing is a jurisdictional requirement,
we first must determine whether Appellants have standing to
bring any of their claims.”); see also State v. Tuttle, 780 P.2d
1203, 1207 (Utah 1989) (explaining that this court may raise
the issue of standing “sua sponte at any time”).



*1240  [26]  [27]  ¶ 46 Standing requires that we view
the constitutionality of a statute from the perspective of the
party raising the challenge. See State v. Hoffman, 733 P.2d
502, 505 (Utah 1987) (“The constitutionality of a statute is
considered in light of the standing of the [party] who raises
the question and of its particular application in his case.”). To
establish standing under our traditional test, the party bringing
a constitutional challenge must show three things: (1) “that
[the party] has been or will be adversely affected by the
[challenged] actions,” (2) that a “causal relationship [exists]
between the injury to the party, the [challenged] actions
and the relief requested,” and (3) that the relief requested
is “substantially likely to redress the injury claimed.” Utah
Chapter of the Sierra Club v. Utah Air Quality Bd., 2006
UT 74, ¶ 19, 148 P.3d 960 (second and fourth alterations in
original) (internal quotation marks omitted).
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[28]  [29]  ¶ 47 Under the first requirement, a party may
only challenge a statute “to the extent the alleged basis
of its infirmity is, or will be, applied to his detriment.”
Hoffman, 733 P.2d at 505. In other words, to obtain standing,
a party challenging a statute must suffer an injury as a
result of the statute's alleged unconstitutionality. In this
case, Mr. Roberts has not shown that he has been or will
be injured by the alleged unconstitutionality of the Sexual
Exploitation Statute. Instead, he raises only a hypothetical
injury. He argues that because defense attorneys could be
subject to criminal and civil liability for viewing evidence
containing child pornography, their representation of criminal
defendants charged under the Sexual Exploitation Statute
will be hindered, thereby depriving criminal defendants of
their right to effective assistance of counsel. But Mr. Roberts
cannot establish an actual injury. First, Mr. Roberts bases
his alleged injury on defense counsel's fear of prosecution—
not his own. But a party generally lacks standing “to contest
the policies of the prosecuting authority when he himself is
neither prosecuted nor threatened with prosecution.” Linda
R.S. v. Richard D., 410 U.S. 614, 619, 93 S.Ct. 1146, 35
L.Ed.2d 536 (1973).



¶ 48 And although Mr. Roberts alleges an indirect harm
to criminal defendants based on defense counsel's fear of
prosecution, he has not shown that his counsel genuinely
feared prosecution so as to render his counsel's representation
ineffective. While Mr. Roberts baldly asserts that his counsel
was “unable to challenge the provenance and character
of the evidence against him” because counsel was “at
jeopardy of criminal prosecution” under the statute, he
wholly fails to substantiate this assertion. In fact, defense
counsel was given government-sanctioned access to the
child-pornography evidence at the RCLF without threat of
prosecution. As the district court noted in ruling on this
issue, “[d]efense counsel has not alleged that its access to the
evidence was in any way inadequate under the facts of this
case.”



¶ 49 Defense counsel's purported fear of prosecution and the
impact of that fear on counsel's representation of Mr. Roberts
are speculative at best, and therefore are insufficient to
demonstrate an injury for purposes of standing. See Midvale
City Corp. v. Haltom, 2003 UT 26, ¶ 22, 73 P.3d 334 (citing
to United States Supreme Court precedent for the proposition
that “standing exists when fear of criminal prosecution under
allegedly unconstitutional statute is not imaginary or wholly
speculative”); Younger v. Harris, 401 U.S. 37, 42, 91 S.Ct.



746, 27 L.Ed.2d 669 (1971) (“[P]ersons having no fears
of state prosecution except those that are imaginary or
speculative, are not to be accepted as appropriate [parties] in
such cases.”). Because Mr. Roberts cannot demonstrate that
he has or will suffer an actual injury based on the Sexual
Exploitation Statute's disparate treatment of prosecutors and
criminal defense attorneys, he lacks traditional standing to
challenge the statute's constitutionality.



[30]  [31]  ¶ 50 We next consider whether Mr. Roberts
has standing under our alternative, public-interest test. See
Gregory, 2013 UT 18, ¶ 25, 299 P.3d 1098. Parties who fail
to gain standing under the traditional test may nevertheless
have standing “if they can show that they are an appropriate
party raising issues of significant public importance.” *1241
Cedar Mountain Envtl., Inc. v. Tooele Cnty. ex rel. Tooele
Cnty. Comm'n, 2009 UT 48, ¶ 8, 214 P.3d 95. But the party
arguing alternative standing has the burden of showing it
satisfies the requirements of this test. See Sierra Club, 2006
UT 74, ¶ 36, 148 P.3d 960.



¶ 51 Mr. Roberts has not presented any argument as to why
he should be granted standing under our alternative test. By
not presenting any argument, Mr. Roberts fails to satisfy
his burden of showing that he is entitled to public-interest
standing.



¶ 52 In summary, we conclude that Utah's Sexual Exploitation
Statute does not violate the Uniform Operation of Laws
Provision of the Utah Constitution because it does not treat
similarly situated individuals differently. And Mr. Roberts
lacks standing to challenge the constitutionality of the
Sexual Exploitation Statute's purported disparate treatment of
prosecuting and defense attorneys.



V. THE DISTRICT COURT DID NOT
ABUSE ITS DISCRETION IN DENYING MR.



ROBERTS' MOTION TO PRECLUDE EXPERT
TESTIMONY ON THE WYOMING TOOLKIT



[32]  ¶ 53 Mr. Roberts' final argument is that the district
court erred in denying his motion in limine to preclude
expert testimony on the Wyoming Toolkit. He contends
that the Wyoming Toolkit does not satisfy the reliability
test for expert testimony required by rule 702 of the Utah
Rules of Evidence. Mr. Roberts carries a heavy burden in
seeking reversal of this ruling because we grant district courts
broad discretion in determining the admissibility of expert
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testimony. State v. Hollen, 2002 UT 35, ¶ 66, 44 P.3d 794.
We will therefore reverse the district court only if its decision
“exceeds the limits of reasonability.” Id. (internal quotation
marks omitted). In this case, the district court was well within
its discretion in denying Mr. Roberts' motion. We therefore
affirm.



¶ 54 Rule 702 of the Utah Rules of Evidence governs the
admissibility of expert witness testimony. It requires first that
the testimony of an expert witness “help the trier of fact
to understand the evidence or to determine a fact at issue.”
UTAH R. EVID. 702(a). Second, a party seeking to rely on
expert scientific or technical testimony may do so only “if
there is a threshold showing that the principles or methods
that are underlying in the testimony (1) are reliable, (2) are
based upon sufficient facts or data, and (3) have been reliably
applied to the facts.” Id. 702(b). The advisory committee
notes to rule 702 emphasize that a party seeking to admit
expert testimony “is required to make only a ‘threshold’
showing ... [, which] requires only a basic foundational
showing of indicia of reliability for the testimony to be
admissible, not that the opinion is indisputably correct.” Id.
702 advisory committee note. This low threshold permits
district court judges, as the gatekeepers of evidence, to err
on the side of admission as long as there is some minimal
indication that the evidence is reliable. We note, however, that
the rigor of rule 702 “will vary depending on the complexity
of the particular case.” Eskelson ex rel. Eskelson v. Davis
Hosp. & Med. Ctr., 2010 UT 59, ¶ 15, 242 P.3d 762.



[33]  ¶ 55 In this case, the district court held that expert
testimony on the Wyoming Toolkit satisfied rule 702's
threshold of reliability. The court found that the Toolkit's
use of SHA–1 values to identify child pornography files was
based on a reliable “mathematical formula” that results in “an
extraordinarily high degree of correlation between the SHA–
1 value and the actual image.” The court also found that the
Wyoming Toolkit uses software that is “readily available”
and “fairly common,” thereby refuting Mr. Roberts' claim
that the Toolkit relies on undefined scientific methods. The
court further found that the officers using the Toolkit were
well trained and that adequate safeguards were in place to
assure that a file identified by the Toolkit was indeed child
pornography. The court thus found that the Wyoming Toolkit
was reliable, was based upon sufficient facts or data, and was
reliably applied to the facts of Mr. Roberts' case.



¶ 56 On appeal, Mr. Roberts argues that the expert testimony
on the Wyoming Toolkit did not satisfy the reliability



requirements of *1242  rule 702, but he provides no
authoritative support for his claim. He offers no evidence to



refute the district court's reliability determination, 8  cites to
no legal or other authority that might undermine the reliability
of the Wyoming Toolkit, and points to nothing in the record
to support his position. Instead, he simply asserts without
any supporting authority that the Toolkit is not as reliable
as the district court found it to be. In short, Mr. Roberts has
failed to provide any evidence that the district court abused its
discretion in admitting the expert testimony on the Wyoming
Toolkit. Contrary to Mr. Roberts' unsupported claims, the
State provided substantial evidence of the Toolkit's accuracy
and the validity of its methodologies. Based on this evidence,
the district court's finding that the Toolkit was reliable was
supported by the evidence and therefore met rule 702's
threshold reliability requirement.



8 Mr. Roberts could have argued that he was unable



to present evidence about the Toolkit because he was



denied discovery. But he has neither raised nor briefed



that argument here, so we decline to address it. See



Diversified Holdings, L.C. v. Turner, 2002 UT 129, ¶ 10



n. 4, 63 P.3d 686.



¶ 57 In summary, we affirm the district court's denial of
Mr. Roberts' motion in limine because Mr. Roberts has
not provided any evidence that the district court abused its
discretion under rule 702 of the Utah Rules of Evidence by
admitting expert testimony about the Wyoming Toolkit.



CONCLUSION



¶ 58 We affirm each of the district court's pretrial rulings
in this case. First, the district court correctly found that the
State's use of the Wyoming Toolkit did not constitute a search
under the Fourth Amendment because Mr. Roberts had no
reasonable expectation of privacy in files he publicly shared
on a P2P network. Nor did an unlawful search take place
when law enforcement obtained Mr. Roberts' subscription
information from Emery Telecom. Second, the district court
did not abuse its discretion in limiting Mr. Roberts' discovery
of the Wyoming Toolkit database and its methodologies.
Third, the district court correctly dismissed Mr. Roberts'
constitutional challenges to the Sexual Exploitation Statute.
Finally, the district court did not abuse its discretion in
admitting expert testimony on the Wyoming Toolkit. We
therefore affirm Mr. Roberts' conviction for violation of the
Sexual Exploitation Statute.
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130 Ariz. 513
Supreme Court of Arizona, In Banc.



Michael D. TAHTINEN, Petitioner,
v.



SUPERIOR COURT, PINAL COUNTY, Respondent,
Robert GOLDSMITH, Warden of the Central Unit



of the Arizona State Prison and the Department
of Corrections, an Administrative Agency of
the State of Arizona, Real Parties in Interest.



Jim DOWNS, Petitioner,
v.



SUPERIOR COURT, PINAL COUNTY, Respondent,
Bradley SYMOLEN, Jane Doe Symolen, his wife;



and the Department of Corrections, an Agency
of the State of Arizona, Real Parties in Interest.



James PIATT and Terry Von Jackson, Petitioners,
v.



Elizabeth Urwin FRITZ, Clerk of the Court of
Appeals, Division Two and Alma Haught, Clerk



of the Pinal County Superior Court, Respondents,
and



The STATE of Arizona, Real Party in Interest.



Nos. M-354, M-357 and M-362.
|



Nov. 3, 1981.
|



Rehearing Denied Dec. 15, 1981 in M-362 only.



Prisoners filed special action raising the issue of whether
indigents have the right to file a civil action or civil appeal
without paying filing fees. The Supreme Court, Gordon, J.,
held that: (1) no fundamental right was involved with respect
to claims of assault on a prisoner or denial of pay to a prisoner;
(2) prisoner who claimed denial due process in disciplinary
proceedings had an effective alternative in the prison system,
so that refusal to waive filing fees and appeal fees did not
violate constitutional rights; and (3) refusal to waive the fees
did not infringe a fundamental right or create an invidious
classification and thus did not violate the privileges and
immunities clause of Arizona Constitution.



Jurisdiction accepted and relief denied.



Attorneys and Law Firms



*514  **724  Michael D. Tahtinen, in pro. per.



Robert K. Corbin, Atty. Gen., Rory C. H. Abate, Asst. Atty.
Gen., Phoenix, for Robert Goldsmith and the Department of
Corrections, real parties in interest and respondents and the
State of Ariz., real party in interest.



Jim Downs, in pro. per.



Robert K. Corbin, Atty. Gen., Jay R. Adkins, Asst. Atty. Gen.,
Phoenix, for Bradley Symolen and Jane Doe Symolen and the
Department of Corrections, real parties in interest.



James Piatt, Terry Von Jackson, in pro. per.



Opinion



GORDON, Justice:



These three special actions raise the same issue: Do indigents
have the right to file a civil action or civil appeal without
paying the filing fee to the appropriate clerk of the court? We
have consolidated these special actions to consider this issue.



All three special actions were filed by prisoners at the Arizona
State Prison. Case No. M-354 involved a complaint alleging
a denial of procedural due process in a prison disciplinary
proceeding; M-357 concerned an assault and battery charge;
and M-362 alleged a failure to pay wages due for work done
by a prisoner. In case Nos. M-354 and M-357, the clerk of
the Pinal Superior Court refused to accept the prisoner's civil
complaint unless the filing fee of $30.00 was paid. Case No.
M-362 began as a special action in the Superior Court of Pinal
County. The trial court waived the filing fee, considered the
petition, and then dismissed it for lack of standing. When
petitioners tried to file an appeal, the clerk of the Pinal
Superior Court refused to file the notice of appeal without
the $20.00 filing fee. Petitioners then took a special action
to the Court of Appeals, Division Two, but the clerk of the
court refused to accept the petition without the requisite filing
fee. Petitioners in all three cases then brought their cases
individually to this Court by special action, and we accepted
jurisdiction pursuant to A.R.S. Const. Art. 6, s 5(1).



We first note that a waiver of fees in these kinds of cases
is not required by statute. A.R.S. s 12-311 states, “At the
commencement of each action or proceeding, except as
otherwise provided by law, the plaintiff shall pay to the clerk
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of the superior court thirty dollars.” 1  A.R.S. ss 12-120.31
and 12-321 require filing fees in the Court of Appeals and
the Supreme Court. A.R.S. s 12-302 provides, “The court
or any judge thereof may for good cause shown extend the
time for paying any court fees required by law or may relieve
against a default caused by nonpayment of a fee within the
time provided by law * * *.”



1 The state, counties, state and county agencies, and state



and county officials are exempted from the payment of



court fees by A.R.S. s 12-304.



[1]  We have held that A.R.S. s 12-311 allows a court to
extend the time for payment of filing fees for a reasonable
time. Sloatman v. Gibbons, 104 Ariz. 429, 454 P.2d 574
(1969), vacated and remanded on other grounds, 402 U.S.
939, 91 S.Ct. 1624, 29 L.Ed.2d 107 (1971). The statute
does not, however, permit a complete waiver of the fees
regardless of the financial status of the *515  **725  litigant.
Therefore, there is no statutory authority for fee waiver.



[2]  [3]  We next consider whether the federal or state
constitutions require waiver of the fees. Filing fees must
be waived when an indigent prisoner seeks to file either an
appeal from his or her conviction or a habeas corpus petition
concerning the reason for incarceration. Bounds v. Smith, 430
U.S. 817, 97 S.Ct. 1491, 52 L.Ed.2d 72 (1977). But when
an indigent seeks to file a purely civil suit, waiver of filing
fees is generally not required. The only exception is when
the suit involves a fundamental right and the state maintains
a monopoly over the settlement of a dispute involving that
right. See Boddie v. Connecticut, 401 U.S. 371, 91 S.Ct. 780,
28 L.Ed.2d 113 (1971). Thus, the federal constitution requires
the waiver of filing fees for an indigent who seeks to file a
divorce action, Boddie, but not for an indigent who seeks to
file a bankruptcy petition, United States v. Kras, 409 U.S. 434,
93 S.Ct. 631, 34 L.Ed.2d 626 (1973).



[4]  In the instant case, none of the three petitions is an appeal
from a conviction or a habeas corpus petition concerning
the reason for incarceration. Neither do the cases fit within
the Boddie exception. No fundamental right is involved in
case Nos. M-357 and M-362, and the petitioner in case No.
M-354 had an effective alternative by appealing within the
prison system. Hence, petitioners were denied no federal
constitutional right when their filing fees were not waived.



Petitioners refer us to Eastin v. Broomfield, 116 Ariz. 576,
570 P.2d 744 (1977), and New v. Arizona Board of Regents,
127 Ariz. 68, 618 P.2d 238 (1980), to support their contention



that refusal to waive their filing fees violates our state
constitution. Eastin concerned a $2,000 cost bond required
for a litigant in a medical malpractice case to proceed to trial
after an adverse finding by the medical liability review panel.
We held:



“As to the indigent, the statute violates
the Arizona constitutional privileges
and immunities clause, Art (2), s 13,
by denying access to the courts. As
to the non-indigent, it places a heavier
burden upon his access to the court and
therefore violates the same clause of
the Arizona Constitution. Hampton v.
Chatwin, (109 Ariz. 98, 505 P.2d 1037
(1973)).”



Eastin, 116 Ariz. at 586, 570 P.2d at 754. New dealt with
a $500 cost bond required to file a breach of contract or
negligence claim against the state. Relying on the above-
quoted language from Eastin, the Court of Appeals found the
bond unconstitutional under Arizona's equal privileges and
immunities clause.



[5]  Art. 2, s 13 of the Arizona Constitution 2  is not an
absolute restriction on the state, however. We hold that unless
a fundamental right is violated or an invidious classification
is created, a statute impinging on the equal privileges and
immunities of a class of Arizona residents will be upheld if
it has a rational basis. A statute has such a basis when it
rationally furthers a legitimate legislative purpose.



2 “No law shall be enacted granting to any citizen, class of



citizens, or corporation other than municipal, privileges



or immunities which, upon the same terms, shall not



equally belong to all citizens or corporations.”



The cost bond statutes in Eastin and New did not have
a rational basis. The purpose of the statutes was to deter
frivolous litigation. The frivolity vel non of litigation is not
related to the financial status of the litigants. By denying
access to the courts to indigents with meritorious claims and
granting it to the wealthy with frivolous claims, the bond
provisions of the statutes were grossly overinclusive and
underinclusive. The defects were so great that it cannot be
said they rationally furthered a legitimate legislative purpose.



[6]  The purpose of the filing fees in the instant case,
however, is to recoup some of the administrative costs of
opening the courts to litigants. These costs are incurred by the
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state regardless of the financial status of the litigants. The fees
are not excessive, and the time for payment may be extended
under A.R.S. s 12-302. We find the filing fees of A.R.S.
ss 12-311, 12-120.31, and 12-321 to have a rational basis.
The statutes do not infringe a fundamental *516  **726
right or create an invidious classification. Thus, we find them
consistent with Art. 2, s 13 of the Arizona Constitution.



Our ruling today does not bar from the courts all indigent
prisoners with civil claims. Under 42 U.S.C. s 1983, for
example, a prisoner deprived of “rights, privileges, or
immunities” by a person acting under color of state law has
a civil cause of action. A prisoner who brings the action in
federal court may be able to proceed in forma pauperis. See
28 U.S.C. s 1915.



[7]  The answer to the issue raised, then, is that indigent
plaintiffs or appellants have the right to waiver of filing fees



in Arizona courts only when the case is an appeal from a
criminal conviction, a habeas corpus petition challenging the
legality of the state's incarceration of the plaintiff, or a lawsuit
within the doctrine of Boddie v. Connecticut, supra.



Jurisdiction accepted; relief denied.



STRUCKMEYER, C. J., HOLOHAN, V. C. J., and
CAMERON, J., concur.



Note: Justice JACK D. H. HAYS did not participate in the
determination of this matter.



All Citations



130 Ariz. 513, 637 P.2d 723



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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David TEIGEN; Timothy
Bennett, Plaintiffs–Appellants,



v.
Nolin RENFROW, individually; Madline



Sabell, individually; Joe Ortiz, individually
and in his official capacity; Gary Golder, only
in his official capacity as Acting Director of



Prisons and successor of Nolin Renfrow; John
Does I Through IV, Defendants–Appellees.
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|



Dec. 27, 2007.



Synopsis
Background: Employees of the Colorado department
of corrections (DOC) brought § 1983 action against
DOC officials, alleging that officials engaged in policy
of blacklisting employees who maintained administrative
appeals of state personnel actions, in violation of the Due
Process and Equal Protection Clauses. The United States
District Court for the District of Colorado, Robert E.
Blackburn, J., dismissed action. Employees appealed.



Holdings: The Court of Appeals, Murphy, Circuit Judge, held
that:



[1] employees had protected property interest, under
Colorado law, in their continued employment;



[2] employees were not deprived of protected property
interest by DOC officials' alleged policy of blacklisting;



[3] right to be fairly considered for promotions was not a due
process property right; and



[4] policy of denying promotions to employees because they
maintained administrative appeals did not violate the Equal
Protection Clause.



Affirmed.



Attorneys and Law Firms



*1075  William S. Finger, Frank & Finger, P.C., Evergreen,
CO, for Appellants.



Douglas J. Cox, Colorado Attorney General's Office, (David
R. DeMuro and Lana L. Steven, Vaughan & DeMuro;
Cathy Havener Greer and William T. O'Connell, III, Wells
Anderson & Race, LLC, with him on the brief), Denver, CO,
for Appellees.



Before BRISCOE, SEYMOUR, and MURPHY, Circuit
Judges.



MURPHY, Circuit Judge.



I. Introduction
David Teigen and Timothy Bennett (collectively,
“Plaintiffs”) filed suit pursuant to 42 U.S.C. § 1983,
against Nolin Renfrow, former Director of Prisons for the
Colorado Department of Corrections (“DOC”); Madline
SaBell, former Director of the Human Resource Office of
the DOC; and Joe Ortiz, Executive Director of the DOC
(collectively, “Defendants”). Plaintiffs also named Ortiz
and Gary Golder, Acting Director of Prisons of the DOC,
in their official capacities, as defendants in the action.
In their complaint, Plaintiffs alleged Defendants acted in
violation of the Due Process and Equal Protection Clauses
of the Fourteenth Amendment by engaging in a policy
of blacklisting employees who maintained administrative
appeals of state personnel actions.



The district court granted Defendants' motions to dismiss for
failure to state a claim upon which relief could be granted.
It concluded Plaintiffs had failed to allege the deprivation
of a constitutionally protected property interest and had
failed to overcome the presumption of government rationality
applicable to cases of rational basis scrutiny. Plaintiffs now
appeal the district court order granting Defendants' motions to
dismiss. Exercising jurisdiction pursuant to 28 U.S.C. § 1291,
this court affirms.



II. Background
Plaintiffs were DOC employees at all times relevant to this
appeal. Prior to *1076  May 2003, Teigen was employed as
a Case Manager III in the Territorial Correctional Facility
located in Canon City, Colorado. During the same period,
Bennett held the position of General Professional III, Life
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Safety Officer, also in Canon City, Colorado. Both Teigen
and Bennett were certified employees of the classified state
personnel system and were therefore entitled to certain
protections under state law in the event of a layoff. See
Colo.Rev.Stat. § 24–50–124.



According to Plaintiffs' allegations, both were informed in
May 2003 that their positions were being abolished as part of
a statewide reduction in force. Each was permitted to move
into other positions by exercising retention rights provided
under state law. Teigen was ultimately transferred to another
position in Canon City and Bennett was transferred to a
position at Fort Lyon Correctional Facility in Fort Lyon,
Colorado. This facility is located three to four hours away
from his permanent residence in Canon City.



Following the abolition of their positions and their subsequent
reassignments, Plaintiffs filed appeals with the Colorado
State Personnel Board. In these appeals, Plaintiffs argued
the DOC violated state law by abolishing their positions
and improperly determining their retention rights. Teigen
was ultimately successful in his appeal. An administrative
law judge (“ALJ”) entered an order concluding the DOC
had illegally abolished Teigen's position and eliminated his
retention rights. The order reinstated Teigen to his position
retroactive to May 2003 and required the DOC to pay all
attorney fees and costs incurred by Teigen in his appeal.
Bennett's appeal was still pending before the Personnel Board



at the time the complaint in this matter was filed. 1



1 In Plaintiffs' briefs to this court, they assert that after the



dismissal of Plaintiffs' complaint, Bennett also prevailed



on his claim before the State Personnel Board. Because



the ALJ decision in Bennett's appeal was issued after



the dismissal order and was not part of the amended



complaint, however, the result of Bennett's appeal may



not be considered by this court.



Three months after the layoff process, on August 15, 2003,
while Plaintiffs' appeals were pending with the Personnel
Board, Renfrow sent an email to the wardens of all DOC
facilities, which stated the following:



Please be aware that one of the
conditions of offering displaced staff
a position in your facility is that
they MUST drop their cases against
us. Offering a person a position at
the same pay and grade means their
pay, tenure and status have not been



adversely affected[;] therefore[,] they
have no standing and allowing them
to continue their appeals will just clog
up the DPA with cases that have no
merit. I will have [my administrative
assistant] e-mail a list of staff that has
filed appeals against the department.



The decision to send this email was agreed upon by each
of the Defendants in an executive staff meeting. Four days
later, Renfrow's administrative assistant sent another email
that included a list of all employees who had filed appeals
against the DOC. This list contained more than 100 names,
including the names of both Plaintiffs. Plaintiffs allege these
emails established an official DOC policy, implemented by
each of the Defendants acting in concert, of blacklisting all
employees who maintained administrative appeals contesting
the layoff process.



Based on this alleged blacklist, Plaintiffs assert employees
who did not drop their appeals were targeted by the DOC
and denied opportunities for career advancement, *1077
regardless of their qualifications. The ALJ in Teigen's
appeal determined the August 15 email and the policy it
implemented were retaliatory and contrary to applicable state
law. Therefore, in addition to the remedies noted above,
the ALJ ordered the email to be rescinded and directed
the DOC to refrain from retaliating against Teigen for
filing the appeal. Despite this order, however, Plaintiffs
allege Defendants continue to apply a policy of denying
employment opportunities to those employees who did not
drop their administrative appeals.



Specifically, Teigen asserts he was repeatedly denied
promotion opportunities as a result of the blacklist, despite
his superior qualifications. Teigen alleges Defendants refused
to use an eligibility list on which he placed in the top three
candidates, intentionally allowing the list to expire so he
could not obtain a promotion. Like Teigen, Bennett claims the
blacklist resulted in him being denied a promotion which he
was qualified to receive. He further asserts he was repeatedly
denied the opportunity to transfer from Fort Lyon to an
equivalent position in Canon City, where he permanently
resides. Bennett also lists three additional instances in which
he was targeted as a result of the blacklist, including the
denial of a letter of recommendation, the reassignment of a
prison dog previously assigned to Bennett for training, and
the refusal to grant his request for two days of funeral leave
to attend the funeral of his father-in-law. Plaintiffs allege the
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sole reason for the denial of these employment opportunities
was the implementation of the blacklist.



In addition, Plaintiffs' complaint challenges the issuance of
Administrative Regulation 1450–12. This regulation, which
Plaintiffs allege was promulgated by Ortiz, states in relevant
part:



It is the policy of the Department of
Corrections (DOC) not to reward poor
performance or behavior. Employees
who have received a disciplinary
action or have been found to
have violated the DOC's prohibition
on sexual harassment and/or illegal
discrimination are not eligible to apply
for promotions with the DOC for a
period of 12 months.... Employees
with disciplinary action under appeal
are not eligible to apply.



Bennett was subject to disciplinary action in August 2003
and still had an appeal of the disciplinary action pending at
the time of the complaint, more than twelve months after
the action had been filed. Bennett alleges that in addition
to the blacklisting policy, he was categorically excluded
from promotion opportunities simply because his disciplinary
action remained pending on appeal.



Plaintiffs filed suit against Defendants pursuant to 42
U.S.C. § 1983, alleging they had been unlawfully denied
career opportunities as a result of the blacklist and the
challenged administrative regulation, in violation of the Due
Process and Equal Protection Clauses of the Fourteenth
Amendment. They sought damages for economic losses,
as well as an injunction against future constitutional
violations. Defendants filed separate motions to dismiss,
arguing Plaintiffs had not properly alleged a deprivation of
a cognizable property interest and had failed to allege facts
sufficient to overcome rational basis review. The district court
granted the motions. In doing so, it agreed with Defendants
that Plaintiffs did not allege the deprivation of any rights that
could constitute property under the Fourteenth Amendment.
It then concluded that with respect to the equal protection
claims, Plaintiffs had failed to overcome the presumption of



government rationality applicable to rational basis scrutiny. 2



2 On the day Plaintiffs' response to Defendants' motions to



dismiss was due, Plaintiffs filed their second unopposed



motion for an extension of time to submit their response.



The district court denied the motion based on its own



practice standards, which require any motion for an



extension of time to be filed three or more business



days before the response is due. Plaintiffs filed a



response and, four days later, filed a motion to submit



a supplemental response, simultaneously submitting the



supplement to the original response. Concluding the



supplemental response was simply an attempt to file



a response brief out of time, the district court denied



the motion and ordered the supplemental response to be



stricken. Plaintiffs now argue the district court abused



its discretion in denying the motions and striking the



supplemental response. Given the prior extension of time



granted to Plaintiffs and the unambiguous practice rule



requiring such motions to be filed three days in advance,



this court concludes the district court did not abuse its



discretion. See Ellis v. Univ. of Kan. Med. Ctr., 163



F.3d 1186, 1193 (10th Cir.1998) (reviewing denial of a



motion for extension of time for abuse of discretion);



Fowler Bros. v. Young (In re Young), 91 F.3d 1367,



1377 (10th Cir.1996) (reviewing district court decision



to strike reply brief as untimely for abuse of discretion).



*1078  III. Analysis
[1]  [2]  This court reviews de novo the district court's



grant of a motion to dismiss pursuant to Rule 12(b)(6),
applying the same legal standard applicable in the district
court. Sutton v. Utah State Sch. for the Deaf & Blind, 173
F.3d 1226, 1236 (10th Cir.1999). All well-pleaded facts, as
distinguished from conclusory allegations, are accepted as
true and viewed in the light most favorable to the nonmoving
party. Beedle v. Wilson, 422 F.3d 1059, 1063 (10th Cir.2005).
Documents attached to the complaint are considered as part
of the pleadings. Tal v. Hogan, 453 F.3d 1244, 1264 n.
24 (10th Cir.2006). In reviewing a motion to dismiss, this
court must look for “plausibility in the complaint.” Alvarado
v. KOB–TV, L.L.C., 493 F.3d 1210, 1215 (10th Cir.2007)
(quotation omitted). Under this standard, a complaint must
include “enough facts to state a claim to relief that is plausible
on its face.” See Bell Atlantic Corp. v. Twombly, 550 U.S.
544, ––––, 127 S.Ct. 1955, 1974, 167 L.Ed.2d 929 (2007).



A. Due Process
[3]  [4]  [5]  Plaintiffs first argue the district court erred



in dismissing their procedural and substantive due process
claims. The Fourteenth Amendment prohibits any state from
“depriv[ing] any person of life, liberty, or property, without
due process of law.” U.S. Const. amend. XIV, § 1. Thus,
“to prevail on either a procedural or substantive due process
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claim, a plaintiff must first establish that a defendant's



actions deprived plaintiff of a protectible property interest.” 3



Hyde Park Co. v. Santa Fe City Council, 226 F.3d 1207,
1210 (10th Cir.2000); see also Steffey v. Orman, 461 F.3d
1218, 1221 (10th Cir.2006) (“A due process claim under the
Fourteenth Amendment can only be maintained where there
exists a constitutionally cognizable liberty or property interest
with which the state has interfered.”). In the context of a
procedural due process claim, it is only after the plaintiff
first demonstrates the existence and deprivation of a protected
property interest that the plaintiff is constitutionally entitled
to an appropriate level of process. See Hennigh v. City of
Shawnee, 155 F.3d 1249, 1253 (10th Cir.1998).



3 Plaintiffs do not argue Defendants' actions deprived



them of a constitutionally cognizable liberty interest. The



deprivation of such an interest could, of course, also form



the basis for a federal due process claim.



[6]  [7]  [8]  [9]  An individual has a property interest in a
benefit for purposes of due process protection only if he has
a “legitimate claim of entitlement” to the benefit, as opposed
to a mere “abstract need or *1079  desire” or “unilateral
expectation.” Bd. of Regents of State Colls. v. Roth, 408
U.S. 564, 577, 92 S.Ct. 2701, 33 L.Ed.2d 548 (1972).
Such an interest arises not from the Due Process Clause
of the Constitution itself, but is “created by independent
sources such as a state or federal statute, a municipal
charter or ordinance, or an implied or express contract.”
Carnes v. Parker, 922 F.2d 1506, 1509 (10th Cir.1991). The
plaintiff must demonstrate an “entitlement to a substantive
right or benefit” supported by “rules or mutually explicit
understandings ... that he may invoke at a hearing.” Robbins
v. U.S. Bureau of Land Mgmt., 438 F.3d 1074, 1085 (10th
Cir.2006) (quotation omitted). While the underlying interest
is generally created by state law, “federal constitutional
law determines whether that interest rises to the level of a
legitimate claim of entitlement protected by the Due Process
Clause.” Town of Castle Rock v. Gonzales, 545 U.S. 748, 757,
125 S.Ct. 2796, 162 L.Ed.2d 658 (2005) (quotation omitted).



[10]  [11]  There is no dispute Plaintiffs had a protected
property interest in continued employment under state law.
The Colorado Constitution provides:



Persons in the personnel system of
the state shall hold their respective
positions during efficient service or
until reaching retirement age.... A
person certified to any class or position



in the personnel system may be
dismissed, suspended, or otherwise
disciplined by the appointing authority
upon written findings of failure to
comply with standards of efficient
service or competence, or for willful
misconduct, willful failure or inability
to perform his duties, or final
conviction of a felony or any
other offense which involves moral
turpitude, or written charges thereof....



Colo. Const. art. XII, § 13(8); see also Colo.Rev.Stat. §
24–50–125(1). This provision limits the state's discretion to
terminate Plaintiffs' employment except for cause and, thus,
gives rise to a protected property interest. See Cleveland Bd.
of Educ. v. Loudermill, 470 U.S. 532, 538–39, 105 S.Ct. 1487,
84 L.Ed.2d 494 (1985). This court can also assume that in
referring to employees' “respective positions” and limiting a
public employer's discretion to “otherwise discipline[ ]” an
employee, the provision also creates a property interest in a
particular employment status. See Hennigh, 155 F.3d at 1254.
Plaintiffs' property interest in their continued employment
and employment status, however, cannot form the basis for
their due process claims because they have not alleged they
were terminated or deprived of their existing employment
status as a result of the alleged blacklisting itself, as opposed
to the initial layoff. Rather, as noted by the district court,
Plaintiffs remain employed by the DOC, apparently at the
same rank, and do not allege any decrease in compensation
as a result of the alleged blacklist. While Plaintiffs correctly
point out state law prohibits discipline without cause, such
rules do not implicate federal due process concerns where,
as here, Plaintiffs were not disciplined in such a way as to
deprive them of a constitutionally protected property right.
Cf. Dill v. City of Edmond, 155 F.3d 1193, 1206–07 (10th
Cir.1998) (concluding disciplinary change in work schedule
did not trigger due process protection).



Plaintiffs also cannot seriously contend state law grants
them a protected property interest in a promotion, transfer,
or any of the other benefits sought in connection with
their employment. Plaintiffs have pointed to no state statute
or regulation that so restricts the government employer's
discretion in making these employment decisions as to grant
public employees *1080  a legitimate claim of entitlement
to these benefits. Hennigh, 155 F.3d at 1253–54. In fact, the
Colorado Court of Appeals has expressly held that because
Colorado law grants the appointing authority discretion
to choose among the three highest ranking applicants for
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a position, Colo.Rev.Stat. § 24–50–112.5(2)(b), a public
employee has no due process right to be selected for
promotion. Conde v. Colo. State Dep't of Pers., 872 P.2d
1381, 1388 (Colo.Ct.App.1994); cf. Anglemyer v. Hamilton
County Hosp., 58 F.3d 533, 539–40 (10th Cir.1995) (holding
no property interest is implicated by transfer of employee
where such a decision is left to the discretion of the employer).
Accordingly, to the extent Plaintiffs' due process claim rests
on the denial of the promotions, transfers, and other benefits
themselves, they have demonstrated no entitlement to any
particular decision and, as such, their claims must fail. See
Hyde Park, 226 F.3d at 1210 (“[A] right to a particular
decision reached by applying rules to facts constitutes
‘property.’ ”). Each of these “rights” is too speculative and
dependent on the discretion of the decisionmaker to form the
basis for a constitutionally protected property interest. See
Schulz v. City of Longmont, 465 F.3d 433, 444 (10th Cir.2006)
(“A benefit is not a protected entitlement if government
officials may grant or deny it in their discretion.” (quotation
and alteration omitted)).



Plaintiffs nevertheless argue they possessed, and were
deprived of, a protected property interest in the right to
be considered for promotion and transfer according to
the standards set forth in the Colorado Constitution and
state statutes. They contend the alleged blacklist completely
disqualified them for promotion or transfer on an illegal
ground and, thus, deprived them of the distinct right to
be considered and evaluated based on merit, regardless
of whether they possessed a property interest in actually
obtaining the promotion or transfer. In support of this
argument, Plaintiffs cite various provisions of the Colorado
Constitution and state personnel statutes which establish a
merit-based system for the appointment and promotion of
employees.



In addition to the “for cause” requirement for the dismissal
of state employees cited above, Plaintiffs rely on the
state constitutional requirements that “[a]ppointments and
promotions to offices and employments in the personnel
system of the state shall be made according to merit and
fitness” and that employees “shall be graded and compensated
according to standards of efficient service which shall be the
same for all persons having like duties.” Colo. Const. art. XII,
§ 13(1) & (8). Plaintiffs also cite statutory provisions which
provide that (1) “any person has an equal opportunity to apply
and compete for state employment,” Colo.Rev.Stat. § 24–
50–101(3)(a); (2) employee advancement and compensation
should be based on “demonstrated ability and quality of



performance,” id. § 24–50–101(4); (3) a yearly employee
evaluation “shall be used as a factor in compensation,
promotions, demotions, removals, reduction of force, and
all other transactions ... in which considerations of quality
of service are properly a factor,” id. § 24–50–104(1)(c.5)
(I); and (4) “[a]ppointments and promotions to positions
shall be based on job-related knowledge, skills, abilities,
competencies, behaviors, and quality of performance as
demonstrated by fair and open competitive examinations,”
id. § 24–50–112.5(1)(b). Because none of these provisions of
state law creates a cognizable property interest for purposes
of constitutional due process, the district court properly
dismissed the claims.



[12]  [13]  [14]  The subtle distinction between the right to
be selected for promotion and *1081  the right to take part in
the promotion process is insufficient to salvage Plaintiffs' due
process claims. This court has explained “it is well established
that an entitlement to nothing but procedure cannot be the



basis for a property interest.” 4  Robbins, 438 F.3d at 1085
(quotation omitted). This is because “[p]rocess is not an end
in itself,” but instead serves only “to protect a substantive
interest to which the individual has a legitimate claim of
entitlement.” Olim v. Wakinekona, 461 U.S. 238, 250, 103
S.Ct. 1741, 75 L.Ed.2d 813 (1983). Although detailed and
extensive procedural requirements may be relevant as to
whether a separate substantive property interest exists, see
Hennigh, 155 F.3d at 1254, the procedures cannot themselves
constitute the property interest. Here, Plaintiffs' claimed
entitlement to be considered for promotion in accordance with
the state system of merit is no more than a claim of entitlement
to a fair process. Even assuming state law grants every state
employee the right to be fairly considered for promotion, this
right is not itself a substantive right, but rather a vehicle for
arriving at the ultimate promotion decision. Where state law
is not sufficiently restrictive to create a property interest in
the underlying decision, there can be no property interest in
the procedure used to make that decision.



4 Plaintiffs also allude to the deprivation of their statutory



right to appeal personnel decisions. Even if their



allegations could be construed as a deprivation of



this right, a questionable proposition considering both



Plaintiffs proceeded with their appeals and Teigen



ultimately prevailed, this alleged right is no more than a



right to procedure and is therefore insufficient to form the



basis for a constitutionally cognizable property interest.



See Robbins v. U.S. Bureau of Land Mgmt., 438 F.3d



1074, 1085 (10th Cir.2006).
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[15]  Further, the state constitutional and statutory provisions
on which Plaintiffs rely to support their claimed property
interest are too vague and abstract to give rise to a protected
property interest. A right under state law may establish
a property interest only if it is specific and presently
enforceable. Doyle v. Okla. Bar Ass'n, 998 F.2d 1559,
1569 (10th Cir.1993). In contrast, the state law provisions
in this case merely set forth a general system of hiring
based on merit. Although the statutes provide for a yearly
evaluation and require promotions to be made based on “job-
related knowledge, skills, abilities, competencies, behaviors,
and quality of performance,” Colo.Rev.Stat. §§ 24–50–
104(1)(c.5)(I), 24–50–112.5(1)(b), Plaintiffs have pointed to
no guidelines which establish how the evaluation should
occur or the weight to be accorded to each factor. Without
such details defining the contours of the alleged right and
limiting the discretion of the state decisionmakers, these
general provisions cannot give rise to a sufficiently definite
property interest. See Nunez v. City of Los Angeles, 147
F.3d 867, 873 n. 8 (9th Cir.1998) (concluding plaintiffs
did not have property interest in promotion procedures
that merely “outline[d][ ] relevant considerations” and did
not significantly limit the discretion of the decisionmaker);
Bigby v. City of Chicago, 766 F.2d 1053, 1056 (7th
Cir.1985) (holding the expectation that examinations used
for promotions will be fair was “not so firm and definite an
expectation as to be ‘property’ in a constitutional sense”).
Thus, even if the right to be considered for promotion could
give rise to a substantive property right in an appropriate case,
this is not such a case.



In Montoya v. City of Colorado Springs, the Colorado Court
of Appeals addressed a similar argument by a plaintiff who
alleged he was not properly considered for promotion to the
position of fire captain of the *1082  city fire department. 770
P.2d 1358, 1360, 1362–63 (Colo.Ct.App.1989). The court
concluded specific city policies governing promotions within
the fire department, when combined with the constitutional
precepts of equal protection and due process, could establish
an implied contract between the city and the plaintiff
sufficient to give rise to a property interest in the promotion
process. Id. at 1363; see also Conde, 872 P.2d at 1389
(stating Montoya “stand[s] for the proposition that a public
employee has a right to be considered for promotion in
a nondiscriminatory manner”). The court reversed the trial
court's dismissal of the plaintiff's due process claim based on a
theory that this implied contract required the city “to consider
him for promotion in accordance with those constitutional
precepts and express policies.” Montoya, 770 P.2d at 1363.



[16]  While it is generally state law that determines the
extent of the entitlement to the benefit at issue, Montoya is
not controlling on the question of whether Plaintiffs' have
a federal constitutionally protected property interest in the
right to be considered for promotion. This court first notes
that although “decisions of a state's intermediate appellate
courts are some evidence of how the state supreme court
would decide the issue,” such decisions are not binding on
this court. Clark v. State Farm Mut. Auto. Ins. Co., 319
F.3d 1234, 1240–41 (10th Cir.2003) (quotation omitted). This
court need not rely exclusively on this principle, however,
because the property interest in Montoya was based not
on the general statutory and constitutional provisions relied
upon in this case, but on “specific regulatory provisions” of
local law adopted by the city and “judicially enforceable”
by the plaintiff. Montoya, 770 P.2d at 1363. In concluding
these express provisions may have created an implied
contract between the employee and the city, the court
explicitly distinguished the more general “merit” statute at
issue in Bigby, which more closely resembles the Colorado
constitutional and statutory provisions at issue in this case.
Id. By limiting its reach to the specific city policies at
issue, Montoya said nothing about whether the more general
provisions of state law at issue in this case would have the
same effect.



[17]  More importantly, even if state law would determine
certified state employees have a right to be fairly considered
for promotion based on state statute, it is federal law that
determines whether such a right constitutes a property interest
for purposes of the Fourteenth Amendment. Castle Rock,
545 U.S. at 757, 125 S.Ct. 2796. Because the right to be
considered for promotion and other employment benefits
is not a substantive right but a procedural one, a statutory
entitlement to such consideration cannot form the basis for
a federal due process claim. Cf. id. at 766, 125 S.Ct. 2796
(explaining it is unclear whether “an individual entitlement
to enforcement of a restraining order could constitute a
‘property’ interest” because “[s]uch a right would not ...



resemble any traditional conception of property”). 5  The
*1083  district court, therefore, properly dismissed both



Plaintiffs' substantive and procedural due process claims.



5 Contrary to Plaintiffs' assertions, the decision by the



administrative law judge in Teigen's appeal is not entitled



to res judicata or collateral estoppel effect because



it addressed only whether the abolition of Plaintiffs'



positions and subsequent blacklist were illegal under
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state law. It did not consider the separate issue of



whether Plaintiffs possessed, and were deprived of, a



constitutionally protected property interest. See Hartsel



Springs Ranch of Colo., Inc. v. Bluegreen Corp., 296



F.3d 982, 986–87 (10th Cir.2002) (noting that under



Colorado law, res judicata requires identity of subject



matter and identity of claims for relief); Jiron v. City of



Lakewood, 392 F.3d 410, 416 (10th Cir.2004) (requiring



identity of issues for collateral estoppel under Colorado



law).



B. Equal Protection
[18]  Plaintiffs assert the district court erred in dismissing



their equal protection claims. They argue that as members
of a class of employees who filed appeals with the State
Personnel Board, they were treated less favorably than those
employees who did not file appeals of the layoff process.
The district court dismissed this claim, concluding the alleged
classification was rationally related to the legitimate state goal
of streamlining the administrative process by disposing of
moot appeals. Although the complaint also challenged the
promulgation of Administrative Regulation 1450–12 on equal
protection grounds, Plaintiffs never mention this regulation in
their briefs. The issue is therefore forfeited. See State Farm
Fire & Cas. Co. v. Mhoon, 31 F.3d 979, 984 n. 7 (10th
Cir.1994). This court will consider only the equal protection
claims relating to the August 15 email and the resulting
blacklist.



[19]  [20]  [21]  [22]  The Equal Protection Clause of
the Fourteenth Amendment prohibits any state from denying
“any person within its jurisdiction the equal protection of the
laws.” U.S. Const. amend. XIV, § 1. The Clause “creates
no substantive rights. Instead, it embodies a general rule
that States must treat like cases alike but may treat unlike
cases accordingly.” Vacco v. Quill, 521 U.S. 793, 799, 117
S.Ct. 2293, 138 L.Ed.2d 834 (1997). Because Plaintiffs do
not claim they are members of a suspect class or that the
challenged classification burdens a fundamental right, this
court applies rational basis scrutiny. Tonkovich v. Kansas Bd.
of Regents, 159 F.3d 504, 532 (10th Cir.1998). Under this
standard, this court will uphold a government classification
if it is “rationally related to a legitimate government purpose
or end.” Christian Heritage Acad. v. Okla. Secondary Sch.
Activities Ass'n, 483 F.3d 1025, 1031–32 (10th Cir.2007). An
equal protection claim will fail “if there is any reasonably
conceivable state of facts that could provide a rational basis
for the classification.” Copelin–Brown v. N.M. State Pers.
Office, 399 F.3d 1248, 1255 (10th Cir.2005) (quotations
omitted). In the context of a motion to dismiss under 12(b)(6),



this court accepts all of the allegations in the complaint as true
and then considers these “facts” according to the deferential
rational basis standard. See Brown v. Zavaras, 63 F.3d 967,
971–72 (10th Cir.1995). “To survive a motion to dismiss for
failure to state a claim, a plaintiff must allege facts sufficient
to overcome the presumption of rationality that applies to
government classifications.” Id. (quotation omitted).



[23]  [24]  Plaintiffs have not met this burden with
respect to the alleged blacklisting policy. Although Plaintiffs
allege differential treatment between two classes of state



employees, 6  their allegations are insufficient to establish
such a policy was arbitrary and wholly irrational in a
constitutional *1084  sense. This court agrees with Plaintiffs
that Defendants' asserted justification of weeding out moot
appeals is questionable because there is no indication the
appeals brought by Plaintiffs and other employees were moot



or otherwise meritless at the time of the alleged blacklisting. 7



Nevertheless, this court need not fully address this argument
because in applying rational basis scrutiny, “we are not bound
by the parties' arguments as to what legitimate state interests
the [classification] seeks to further. In fact, this Court is
obligated to seek out other conceivable reasons for validating
[a state policy].” Powers v. Harris, 379 F.3d 1208, 1217
(10th Cir.2004) (quotation omitted). Thus, this court must
independently consider whether there is any conceivable
rational basis for the classification, regardless of whether the
reason ultimately relied on is provided by the parties or the
court. Id. This determination is a legal question which need
not be based on any evidence or empirical data. See Schutz v.
Thorne, 415 F.3d 1128, 1135–36 (10th Cir.2005).



6 In their reply brief, Plaintiffs cite a number of cases



which address the “class of one” theory of equal



protection recognized by the Supreme Court in Village



of Willowbrook v. Olech, 528 U.S. 562, 564, 120 S.Ct.



1073, 145 L.Ed.2d 1060 (2000). Although “the number



of individuals in a class is immaterial for equal protection



analysis,” id. at 564 n. *, 120 S.Ct. 1073, it is unclear



how the “class of one” rationale would apply where, as



here, Plaintiffs' claim is based on their membership in



an identifiable group. See Mimics, Inc. v. Vill. of Angel



Fire, 394 F.3d 836, 848–49 (10th Cir.2005) (applying



“class of one” analysis where plaintiffs did not allege



they were part of an identifiable group). Because this



court concludes the challenged policy is supported by a



rational basis, we need not fully consider the contours of



a “class of one” claim in this case.
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7 It appears that both the Defendants' arguments on



appeal and the district court's analysis below focused



exclusively on the language of the August 15th e-



mail and, therefore, failed to adequately account



for the blacklisting policy alleged by the Plaintiffs.



Standing alone, the language of the August 15th



e-mail sets forth a very limited policy: before an



individual actively litigating the propriety of a prior



DOC employment action can be hired, promoted,



or transferred, that individual must drop his or her



administrative appeal. According to the complaint,



however, Defendants implemented that policy through



the creation of a blacklist and mandated that nobody



on the list could even be considered for a promotion



or transfer. That is, according to Plaintiffs' allegations,



the blacklisting policy prevented them from obtaining



the very appointments Defendants contend would have



made their appeals moot. While Defendants' stated



rationale of weeding out moot appeals may have



justified a requirement that employees drop their appeals



after being offered a position, such a rationale seems



wholly unrelated to Plaintiffs' allegations they were



disqualified from consideration for the positions in the



first place. Further, Teigen's success in his administrative



appeal supports the conclusion that his appeal was not



moot at the time he was allegedly blacklisted. Thus,



based on the allegations in the complaint, there is



no apparent connection between the employees whose



names appeared on the blacklist and those employees



who proceeded with moot appeals.



[25]  Even accepting Plaintiffs' allegation that Defendants
denied them employment opportunities solely because they
maintained administrative appeals, such a policy does not
violate the Equal Protection Clause. Contrary to the implicit
premise of Plaintiffs' claim, it is not irrational or illegitimate
for a state employer to treat a class of employees differently
because they have actively litigated against the state.
Plaintiffs cite no authority for the proposition that such a
policy is so entirely unrelated to any legitimate state end
that it may give rise to an equal protection claim. Indeed, a
state employer could have a number of conceivable rational
justifications for not wishing to promote, or otherwise provide
career advancement opportunities to, employees who are its
adversaries in administrative proceedings.



For example, a government employer may wish to maintain
the status quo during the pendency of the administrative
proceedings to avoid undermining its litigation strategy or
inserting unforeseen complexities into the administrative
process. When an employer is engaged in litigation with
an employee regarding personnel decisions, the promotion



of that employee could potentially undercut the employer's
defenses and negatively impact its prospects of success
in the litigation. At the very least, the promotion of an
employee *1085  in the midst of an ongoing appeal could
very well alter the course of the proceedings and the
practical consequences of any remedy ultimately awarded. A
government employer surely has a legitimate state interest in
avoiding the unanticipated difficulties that might result from
taking such employment actions while the appeal is ongoing.
See Davoll v. Webb, 194 F.3d 1116, 1146 (10th Cir.1999)
(characterizing “administrative ease” as “a reason sufficient
to withstand rationality review”).



Further, the promotion or transfer of an employee who has
actively challenged a prior personnel decision could create
division in the workplace between the class of employees
who maintained appeals and the class of employees who did
not. Those employees who did not file administrative appeals
of personnel decisions and were subsequently passed over
for promotion or transfer in favor of an employee who has
litigated prior personnel decisions could conceivably question
whether the individual promoted was, in effect, receiving
an undeserved reward for previously engaging in litigation
against the employer. Such a decision could therefore have
the unintended effect of encouraging litigation among all
employees. In addition, the resulting resentment and division
among the two classes of employees could have a negative
impact on working relationships and impede the efficient
functioning of the agency. Thus, a policy of not promoting
employees with ongoing administrative appeals is rationally
related to the legitimate government purposes of maintaining
workplace harmony and avoiding disruption. See Indep.
Charities of Am., Inc. v. Minnesota, 82 F.3d 791, 797–98
(8th Cir.1996) (concluding state has a legitimate interest in
“minimizing workplace disruption”). Even after the appeal
has been completed, a state employer may legitimately wish
to avoid further enmeshing itself in employment relationships
with those employees who have previously challenged the
state's personnel decisions. It can hardly be considered
arbitrary for an employer to decide the state interest of
administrative efficiency is better served by filling positions
with employees who do not have a history of challenging the
employment decisions of the very agency promoting them.



[26]  At its base, Plaintiffs' argument boils down to the
assertion that because the alleged blacklisting policy is at odds
with Colorado law, the Defendants had no legitimate basis
for maintaining the policy. It must be emphasized, however,
that the question of whether a policy is lawful is separate
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from the question of whether the policy is constitutional. 8



See Davoll, 194 F.3d at 1146 (concluding that a Denver
employment policy that violated the ADA was nevertheless
rationally related to a legitimate government purpose and,
therefore, not violative of the Equal Protection Clause); Welsh
v. City of Tulsa, 977 F.2d 1415, 1420 (holding that policy of
refusing to hire handicapped firefighters was consistent with
Equal Protection Clause, even if such a policy might violate
the Rehabilitation Act). A policy of blacklisting all employees
who have challenged personnel decisions will often run
afoul of state or federal laws that prohibit employers from
retaliating against employees who exercise certain statutory
rights. In such circumstances, *1086  however, the proper
claim is not an equal protection claim brought in federal
court, but a claim under the applicable anti-retaliation law
brought in the forum designated to redress such harm. The
mere illegality of a retaliatory action under a separate body of
law does not make the resulting classification so illegitimate,
irrational, or arbitrary as to violate the Equal Protection
Clause. Davoll, 194 F.3d at 1145–46; Welsh, 977 F.2d at
1420.



8 This court again rejects Plaintiffs' contention that the



decision by the ALJ in Teigen's administrative appeal



is entitled to res judicata effect because the appeal



addressed only state law issues and never considered the



equal protection claim raised here. The ALJ's conclusion



that the policy could not be justified under state law



has no bearing on the separate question of whether the



policy was unconstitutional. See Davoll v. Webb, 194



F.3d 1116, 1146 (10th Cir.1999).



If this court were to hold otherwise, every claim of unlawful
retaliation against a government employer, whether brought
under state or federal law, could be transformed into an
equal protection claim simply by defining the relevant
class as consisting of those employees who challenged
the government's unlawful employment policies. Cf. Gray
v. Lacke, 885 F.2d 399, 414 (7th Cir.1989) (refusing to
recognize “a class of employees who stand up for their
constitutional rights ... for purposes of the equal protection
clause”). The kind of bare retaliation claim at issue in this
case simply cannot form the basis for a constitutional equal
protection violation. See Maldonado v. City of Altus, 433
F.3d 1294, 1308 (10th Cir.2006) (“[A] theory of liability for
retaliatory conduct does not come within § 1983” (quotation
and alteration omitted)); Watkins v. Bowden, 105 F.3d



1344, 1354 (11th Cir.1997) (“A pure or generic retaliation
claim ... does not implicate the Equal Protection Clause.”);
Grossbaum v. Indianapolis–Marion County Bldg. Auth.,
100 F.3d 1287, 1296 n. 8 (7th Cir.1996) (“[The Equal
Protection Clause] does not establish a general right to be
free from retaliation.”); Bernheim v. Litt, 79 F.3d 318, 323
(2d Cir.1996) (“[W]e know of no court that has recognized
a claim under the equal protection clause for retaliation....”).
Cf. also Gray, 885 F.2d at 414 (“Section 1983 provides a
remedy for deprivation of constitutional rights. It supplies no
remedy for violations of rights created by Title VII. Only
when the underlying facts support both a Title VII and a
constitutional deprivation claim can a plaintiff maintain an
action under § 1983 and bypass the procedural requirements
of Title VII.” (citations omitted)).



For purposes of the Equal Protection Clause, Defendants
have a legitimate interest as a state employer in preventing
employees who have invoked the administrative appeal
process from moving into new positions within the agency
or receiving other discretionary employment benefits.
Accepting all well-pleaded facts in the complaint as true,
there can be no dispute that the alleged blacklist policy
was rationally related to this interest. Plaintiffs' conclusory
allegations that the classification lacks a rational basis and
was created with malicious intent are insufficient to overcome
the presumption of government rationality in this case. See
Brown, 63 F.3d at 972 (holding conclusory allegations,
without corresponding factual basis, were insufficient to
withstand motion to dismiss); Wroblewski v. City of
Washburn, 965 F.2d 452, 460 (7th Cir.1992) (concluding
“assertion that the policy is ‘without rational basis' is
insufficient to overcome the presumption of rationality”).
Accordingly, Plaintiffs have not adequately stated a claim
under the Equal Protection Clause and the district court did
not err in dismissing their equal protection claims.



IV. Conclusion
For the foregoing reasons, this court affirms the district
court's dismissal of Plaintiffs' due process and equal
protection claims.
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Synopsis
Background: Newspaper moved to intervene and to
challenge the classification of court records as private in
a closed defamation case. The District Court, Salt Lake
Department, L.A. Dever, J., denied the motion. Newspaper
appealed.



Holdings: The Court of Appeals, Christiansen, J., held that:



[1] newspaper's challenge to ruling on its motion to intervene
in defamation case was not rendered moot by the dismissal of
the underlying case;



[2] court's failure to articulate reasons for denying
intervention motion required that the order be vacated and
matter remanded; and



[3] because newspaper was a nonparty to the underlying case,
Court of Appeals lacked jurisdiction to consider its challenge
to court records classification.



Vacated.
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Opinion



CHRISTIANSEN, Judge:



¶ 1 The Salt Lake Tribune appeals from the district court's
denial of its motion seeking to intervene and to challenge
the classification of court records as private in a closed
defamation case. We vacate the district court's order denying
the motion to intervene and remand the matter to the district
court for further proceedings consistent with this opinion.



BACKGROUND



¶ 2 The Salt Lake Tribune (the Tribune) is a daily newspaper
company based in Salt Lake City, Utah. Sandra N. Tillotson
is a founder of Nu Skin Enterprises, Inc., a direct-sales and
network-marketing company headquartered in Provo, Utah.
On May 21, 2012, Tillotson filed a complaint alleging that her
ex-husband, Diederik Van Nederveen Meerkerk, threatened
to publish defamatory statements about her. After filing the
complaint, Tillotson filed a motion to classify as private
the entire case file in her case to prevent dissemination of
the allegedly defamatory statements. On the same date, the
district court granted Tillotson's motion and entered an order
classifying the case file as private under rule 4–202.04(3) of
the Utah Rules of Judicial Administration.



¶ 3 On October 9, 2012, the Tribune filed a motion captioned
“Motion to Intervene and for Access to Records.” The
Tribune sought to intervene in the case pursuant to rule 24(b)
of the Utah Rules of Civil Procedure to access the case file
and to challenge the court's classification of that record as
private. On March 11, 2013, the district court denied the
Tribune's challenge without ruling on its intervention motion.
Subsequently, the Tribune filed a proposed order stating that
the district court had denied the motion to access records and
had granted the motion to intervene. On June 7, 2013, the
district court entered a minute entry on the docket, indicating
that “the Court did not grant intervention to the Tribune and
[the Tribune's motion] was denied.” On June 18, 2013, the
district court entered a written order denying the Tribune's
motion to intervene. The order did not contain any reasons
for the court's denial. Thereafter, on May 4, 2014, the district
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court dismissed the defamation case with prejudice. The
Tribune appeals from the denial of its motion to intervene.



ISSUE AND STANDARD OF REVIEW



¶ 4 The Tribune challenges the district court's denial of its
motion to intervene, arguing that the district court failed to
properly analyze the Tribune's motion under rule 24(b) of the
Utah Rules of Civil Procedure and to give any reasons for the
denial of the motion.



[1]  [2]  [3]  ¶ 5 “A motion to intervene involves questions
of law and fact.” Taylor–West Weber Water Improvement
Dist. v. Olds, 2009 UT 86, ¶ 3, 224 P.3d 709. “[T]he factual
findings underpinning an intervention ruling are subject to
a clearly erroneous standard, *167  and the district court's
interpretation of [rule 24(b) ] is reviewed for correctness.”
Supernova Media, Inc. v. Shannon's Rainbow, LLC, 2013
UT 7, ¶ 14, 297 P.3d 599 (citation omitted). Because “[a]
trial court's grant [or denial] of intervention pursuant to rule
24(b) involves the discretion of the trial court, ... we will not
overturn its ruling absent a clear abuse of discretion.” State
ex rel. Department of Soc. Servs. v. Sucec, 924 P.2d 882, 887
(Utah 1996).



ANALYSIS



¶ 6 The Tribune moved to intervene as a party in Tillotson's
defamation case pursuant to rule 24(b) of the Utah Rules
of Civil Procedure and sought to challenge the classification
of the court records as private. Under the Utah Code of
Judicial Administration, “[c]ourt records are public unless
otherwise classified by this rule.” Utah R. Jud. Admin. 4–
202.02(1). In most cases not involving juveniles or domestic
relations, “case files,” among other records, are public. Id. R.
4–202.02(2)(E). In classifying a record as private, the district
court must (1) “make findings and conclusions about specific
records”; (2) “identify and balance the interests favoring
opening and closing the record”; and (3) “if the record is
ordered closed, determine there are no reasonable alternatives
to closure sufficient to protect the interests favoring closure.”
Id. R. 4–202.04(3). The party filing a motion to close a record
must serve the motion on any member of the press who
has requested notice in the case. Id. R. 4–202.04(2)(D). The
district court need not conduct a hearing on a closure request
unless the motion to close the record is contested or the press



member has requested notice of such closure motions in the
case. Id.



¶ 7 Here, because the court's order classifying the case file
as private was entered on the same day the complaint was
filed, the Tribune had no opportunity, as a practical matter, to
file a request for notice before Tillotson's motion to close the
record was submitted. The Tribune was therefore not served
with notice of the motion, and no hearing on the motion was
held before the court granted the motion. The Tribune then
sought to intervene to challenge the court's order classifying
the record as private.



[4]  ¶ 8 An individual or entity that is not a party to
the underlying action has two possible avenues of relief in



challenging an order classifying court records. 1  First, as here,
the nonparty could move to intervene as a party in the case
and would be entitled to challenge the classification of court
records through direct appeal of the district court's order. See
Supernova Media, Inc. v. Shannon's Rainbow, LLC, 2013
UT 7, ¶ 61, 297 P.3d 599 (reversing the denial of a media
company's motions to intervene as of right and setting aside a
sealing order because the district court had failed to make the
findings required by rule 4–202.04(3)). Second, as a nonparty,
the Tribune could seek a writ of mandamus to challenge the
classification of the record. See Society of Prof'l Journalists
v. Bullock, 743 P.2d 1166, 1168 n. 1 (Utah 1987) (noting
that “the Society's pursuit of an extraordinary writ [was]
procedurally correct” because it had “no alternative course
to follow” as a nonparty who could not directly appeal the
district court's order classifying records as sealed). Thus, only
a party to an action can challenge the classification of a record
on appeal, while a nonparty cannot. See Supernova, 2013
UT 7, ¶ 61, 297 P.3d 599; Society of Prof'l Journalists, 743
P.2d at 1168 n. 1. Therefore, our principal inquiry is whether
the district court properly denied the Tribune's motion to
intervene as a party in the underlying action. Before we reach
that issue, we must first address Tillotson's claim that the
Tribune's challenge is moot.



1 The Utah Code of Judicial Administration provides a



mechanism for accessing sealed or private court records:



“A person not authorized to access a non-public court



record may file a motion to access the record. If the



court allows access, the court may impose any reasonable



conditions to protect the interests favoring closure.” Utah



R. Jud. Admin. 4–202.04(2)(B). In deciding whether to



allow access to court records, the judge must engage



in the same three-step analysis outlined above for the
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classification of court records as sealed or private. See



id. R. 4–202.04(3). However, the disposition of a motion



to access court records does not affect the classification



of the record as sealed or private. Therefore, a motion to



access court records is distinct from a challenge to the



classification order itself.



*168  I. The Tribune's Challenge to the District
Court's Intervention Ruling Is Not Rendered Moot
by Dismissal of the Underlying Defamation Case.



[5]  [6]  ¶ 9 Tillotson argues that the Tribune's motion
to intervene is moot because the underlying action in this
case was dismissed during the pendency of this appeal.
Generally, “a case is deemed moot when the requested
judicial relief cannot affect the rights of the litigants.” Burkett
v. Schwendiman, 773 P.2d 42, 44 (Utah 1989). In the context
of permissive intervention, the Utah Supreme Court has held
that, as a general rule, “final settlement of all issues by all
parties to a controversy renders a permissive intervenor's
motion to intervene moot.” Millard County v. Utah State
Tax Comm'n ex rel. Intermountain Power Agency, 823 P.2d
459, 461 (Utah 1991) (citing Charles Alan Wright, Arthur R.
Miller & Edward H. Cooper, Federal Practice & Procedure
§ 3533.2, at 236 (2d ed.1984)).



¶ 10 Here, the Tribune moved for permissive intervention
specifically to challenge the classification of the case file
as private. Thus, the Tribune's interest in access to the case
record is not tied to the resolution of the controversy between
the parties, and that interest is not terminated by the dismissal
of the case. With respect to the specific relief sought by
the Tribune, had permissive intervention been granted, the
Tribune would have been able to mount a direct challenge
to the district court's order classifying the record as private
in the defamation case. See Supernova, 2013 UT 7, ¶ 61,
297 P.3d 599. Because the motion to intervene was denied,
the Tribune is presently precluded from challenging the
classification order on appeal, barring public access to the



record. 2  See Society of Prof'l Journalists, 743 P.2d at 1168
n. 1. Accordingly, the requested judicial relief of permissive
intervention does affect the legal rights of the Tribune because
the disposition of its motion to intervene will dictate whether
it may challenge the district court's classification order on
appeal—an issue neither resolved nor extinguished by the
dismissal of the case. See Burkett, 773 P.2d at 44. Therefore,
the Tribune's challenge to the district court's ruling on its
motion to intervene in the defamation case is not rendered
moot by the dismissal of the underlying case.



2 We note that the Tribune could obtain access to



individual records by filing additional motions to access



court records, although this alternative would not alter



the classification of the case records in this case. See



supra note 1.



II. The District Court's Failure to Provide
Reasons for Its Denial of the Tribune's Motion to



Intervene Precludes Meaningful Appellate Review.



[7]  ¶ 11 An order denying a motion to intervene is a
final disposition of the claims asserted by the applicant for
intervention and is appealable. Millard County, 823 P.2d at
461. Rule 24(b) governs permissive intervention and provides
that “upon timely application anyone may be permitted to
intervene in an action ... when an applicant's claim or defense
and the main action have a question of law or fact in
common.” Utah R. Civ. P. 24(b). In exercising its discretion
to permit intervention under this rule, “the court shall consider
whether the intervention will unduly delay or prejudice the
adjudication of the rights of the original parties.” Id.



[8]  ¶ 12 Generally, a court's determination under rule 24(b)
is reviewed for abuse of discretion. State ex rel. Department of
Soc. Servs. v. Sucec, 924 P.2d 882, 887 (Utah 1996). But when
a district court's order denying a rule 24(b) request is “simply
insufficient to permit meaningful appellate review” and the
district court's reasoning is not apparent from the record, this
court cannot properly evaluate the propriety of the district
court's actions, and we must vacate the order and remand the
matter for further proceedings. See Hudgens v. Prosper, Inc.,
2010 UT 68, ¶ 20, 243 P.3d 1275.



¶ 13 In its March 11, 2013 ruling, the district court denied
the Tribune's motion regarding access to the case record
without addressing the motion to intervene. While the
court set out the Tribune's arguments in favor of granting
permissive intervention, the court performed no analysis of
these arguments before moving on to consider the Tribune's
challenge to the classification of the *169  case file. The
district court then restated its classification of the case file
as private and denied the Tribune's request to access records
without ruling on the motion to intervene. In response to
the Tribune's confusion over the status of its intervention
motion, the district court attempted to clarify its order in a
minute entry, stating, “The Court issued a ruling on March
11, 2013 denying the Tribune[ ] access. The Tribune filed a
proposed Order noting that access was denied but intervention
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was granted. The Court's Ruling stands. For clarification,
the Court did not grant intervention to the Tribune and
[the Tribune's motion] was denied.” On June 18, 2013, the
district court issued an order specifically denying the motion
to intervene but failed to state any reasons for its denial.
The district court simply stated that “in connection with a
minute entry dated June 7, 2013, it is hereby ordered that [the
Tribune's] Motion to Intervene is denied.”



¶ 14 Based on the record before us, we cannot conduct
meaningful review of the district court's decision on the
intervention motion. Neither the order nor the minute entry
provides any explicit findings or articulates any basis for
the district court's denial of the motion to intervene. We
are unable to determine whether the district court found that
the Tribune's claim for intervention lacked “a question of
law or fact in common” with the main action. See Utah
R. Civ. P. 24(b). We also cannot determine whether the
court “consider[ed] whether the intervention [would] unduly
delay or prejudice the adjudication of the rights of the
original parties.” Id. For these reasons, this court is unable
to “ascertain the basis of the trial court's decision,” and thus,
we are “prevented from effectively reviewing the trial court's
decision and may remand for the entry of [the required]
findings.” See Allen v. Ciokewicz, 2012 UT App 162, ¶ 42,
280 P.3d 425 (citation and internal quotation marks omitted).
We therefore vacate the district court's denial of the Tribune's
motion to intervene and remand the matter to the district court



for further proceedings. 3



3 We express no opinion on whether the district court



should grant the Tribune intervenor status.



III. We Lack Jurisdiction to Consider the Tribune's
Challenge to the District Court's Classification



Order Because the Tribune Is a Nonparty.



[9]  ¶ 15 As it stands, the Tribune is a nonparty. Unless
and until it is made a party, it may not appeal the district
court's classification order. See Society of Prof'l Journalists v.
Bullock, 743 P.2d 1166, 1168 n. 1 (Utah 1987). We therefore
lack jurisdiction to consider the Tribune's challenge to the
district court's classification of the case record on direct
appeal from the district court's denial of the Tribune's motion
to intervene. See Weber County v. Ogden Trece, 2013 UT 62,
¶ 28, 321 P.3d 1067 (noting that because the appellants were
nonparties, they were “not entitled to an appeal as of right”);
Brigham Young Univ. v. Tremco Consultants, Inc., 2005 UT
19, ¶ 46, 110 P.3d 678 (“As nonparties, [the appellants]
cannot appeal the [district court's] order.”), overruled on other
grounds by Madsen v. JPMorgan Chase Bank, NA, 2012 UT
51, 296 P.3d 671.



CONCLUSION



¶ 16 Based on the record before us, we are unable to determine
whether the district court properly denied the Tribune's
motion to intervene pursuant to rule 24(b) of the Utah Rules
of Civil Procedure. Accordingly, we vacate the district court's
order denying the Tribune's motion to intervene and remand
this matter for further proceedings. On remand, the district
court shall enter adequate findings and reasoning to support
its ultimate decision to grant or deny the Tribune's motion to
intervene in accordance with the requirements of rule 24(b).



All Citations



353 P.3d 165, 788 Utah Adv. Rep. 37, 2015 UT App 142
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116 P.3d 295
Supreme Court of Utah.



Andrea TINDLEY, individually; John Sabodski,
individually; Andrea Tindley and John Sabodski
for the Estate of Eric Sabodski; David Horman,



individually; Susan Horman, individually;
David and Susan Horman for the Estate of



Jeff Horman; Brian Horman, a minor, by and
through his natural parents David Horman



and Susan Horman; Erin Anderson; and
Matt Ehrman, Plaintiffs and Appellants,



v.
SALT LAKE CITY SCHOOL



DISTRICT, Defendant and Appellee.



No. 20030581.
|



May 17, 2005.



Synopsis
Background: Public high-school students who were injured,
and estates of students who were killed in automobile
accident, which occurred on return trip from out-of-state,
extracurricular debate tournament, brought action against
school district, challenging constitutionality of limitation on
recoverable damages under Governmental Immunity Act.
The Third District Court, Salt Lake Department, Stephen L.
Henriod, J., entered summary judgment in favor of school
district. Plaintiffs appealed.



Holdings: The Supreme Court, Parrish, J., held that:



[1] open courts clause restricts the legislature's ability to
abrogate remedies provided by law;



[2] Governmental Immunity Act's limitation on school
district's liability did not violate open courts clause;



[3] aggregate cap of $500,000 “for two or more persons in
any one occurrence” did not violate due process or uniform
operation of laws provisions of state constitution; and



[4] Governmental Immunity Act did not violate state
constitutional provision barring the abrogation of the right to
recover for injuries resulting in death.



Affirmed.



Attorneys and Law Firms



*297  George Waddoups, Lawrence D. Buhler, Ralph C.
Petty, Timothy C. Houpt, Salt Lake City, for plaintiffs.



Mark L. Shurtleff, Att'y Gen., Brent A. Burnett, Barry G.
Lawrence, Asst. Att'ys Gen., for defendant.



Opinion



PARRISH, Justice:



¶ 1 This appeal concerns the constitutionality of section 63–
30–34 of the Utah Governmental Immunity Act, which limits
the damages recoverable in actions against the state or its



political subdivisions. 1  Plaintiffs brought this action against
the Salt Lake City School District (the “District”), asserting
that the limitation violates both the Utah and the United States
Constitutions. The District successfully moved for summary
judgment. Plaintiffs appealed. We affirm.



1 In 2004, the legislature repealed the Governmental



Immunity Act, codified at Utah Code Ann. §§ 63–



30–1 to –38 (1997 & Supp.2003). In its place, the



legislature enacted the Governmental Immunity Act of



Utah, codified at Utah Code Ann. §§ 63–30d–101 to –



904 (2004). Pursuant to the provisions of the new act, all



injuries alleged to have been caused by a governmental



entity before July 1, 2004, are governed by the former



act. Because the events at issue here occurred before



that date, all references in this opinion to the limitation



on judgments imposed by the Governmental Immunity



Act are to the former act. While the limitation of



judgments provision in the new act increases the amount



of the limitation and provides a mechanism for its future



adjustment based on the consumer price index, the basic



structure of the limitation has not changed.



BACKGROUND



¶ 2 David Smith was employed by the District as a teacher
and debate team coach at Highland High School in Salt
Lake City, Utah. Smith selected eight students, including Erin
Anderson, Matt Ehrman, Brian and Jeff Horman, and Eric
Sabodski, to compete in a debate tournament at the University
of Southern California (“USC”). The tournament began on
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Friday, November 3, 2000, and concluded the following
Sunday. Each student competing in the tournament paid a
portion of the costs to attend, with the remaining costs paid
by funds raised through the high school debate club.



¶ 3 Intending to drive the team to USC, Smith reserved
a fifteen-passenger van from a rental agency. When Smith
arrived at the rental agency, however, he learned that the van
he had reserved was unavailable. Consequently, Smith rented
two minivans to transport the students to the competition.
District employee and assistant debate team coach Christian
Bradley drove one of the vans, while Smith drove the other.



¶ 4 The debate team arrived at USC and participated in both
the preliminary and the elimination rounds of the competition.
Following the elimination rounds on Sunday afternoon, the
team began the return trip to Salt Lake City. Bradley left at
approximately 1:00 p.m., driving one of the rented minivans,
with Eric, Jeff, Erin, Brian, and Matt as passengers. Smith
followed shortly thereafter with the remaining students. Late
that evening, while traveling through Millard *298  County,
Utah, Bradley lost control of the minivan due to his own
negligence. The vehicle flipped several times, ejecting Eric,
Jeff, and Erin.



¶ 5 Eric and Jeff were killed in the accident, and
the remaining three students were seriously injured. Erin
sustained numerous injuries, including a severe traumatic
brain injury. Brian's injuries included crushed vertebrae and
a fractured hand and foot, and Matt suffered an injury to
his knee, as well as multiple contusions and abrasions. It
is uncontested that plaintiffs' aggregate damages exceeded
$500,000.



¶ 6 Recognizing its liability for Bradley's negligence, the
District and its insurer, the Utah State Division of Risk
Management, entered into a settlement agreement with
plaintiffs Erin, Brian, Matt, and the parents and estates of Eric
and Jeff. Under the settlement agreement, the District agreed
to pay plaintiffs collectively $500,000, the maximum amount
then recoverable under the Utah Governmental Immunity
Act. In exchange, plaintiffs agreed to relinquish their rights
to pursue any claims against the District or its employees,
but reserved the right to challenge the constitutionality of the
damage cap imposed by the Governmental Immunity Act.



¶ 7 In accordance with the settlement agreement, plaintiffs
filed suit in district court, alleging that the cap violates several
provisions of the Utah Constitution, including the open courts



clause, as well as the provisions guaranteeing due process,
uniform operation of laws, and the right to recover damages
for injuries resulting in death. Plaintiffs also alleged that the
cap violates the equal protection guarantee of the United
States Constitution.



¶ 8 The District filed a motion for summary judgment, urging
the district court to reject plaintiffs' constitutional challenges
to the cap. Plaintiffs responded with a cross-motion for
summary judgment. The district court granted the District's
motion for summary judgment, finding the cap constitutional
and dismissing plaintiffs' claims with prejudice. This appeal
followed.



ANALYSIS



¶ 9 Historically, the ability to sue the State of Utah or one of
its political subdivisions rested on a determination of whether
the governmental entity was protected by the common law
doctrine of sovereign immunity. That changed in 1965,
when the Utah Legislature enacted the Utah Governmental
Immunity Act (the “Act”), which barred all causes of action
against the state and its political subdivisions unless expressly
authorized by statute. Specifically, the Act provided that
“all governmental entities,” including school districts, “are
immune from suit for any injury which results from the
exercise of a governmental function.” Utah Code Ann. §§ 63–
30–2(3), (7), –3(1) (1997 & Supp.2000). Despite its broad
grant of immunity, the Act expressly waived immunity for
“injury proximately caused by a negligent act or omission of
an employee committed within the scope of employment.”
Id. § 63–30–10 (1997). Judgments obtained pursuant to this
waiver, however, were limited. The Act provided that



if a judgment for damages for personal
injury against a governmental entity,
or an employee whom a governmental
entity has a duty to indemnify, exceeds
$250,000 for one person in any one
occurrence, or $500,000 for two or
more persons in any one occurrence,
the court shall reduce the judgment to
that amount.



Id. § 63–30–34.



¶ 10 Plaintiffs argue that this statutory limitation on
judgments violates article I, section 11 of the Utah
Constitution, commonly referred to as the open courts clause.
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Plaintiffs also argue that the cap violates the due process
and uniform operation of laws provisions of the Utah
Constitution, as well as the equal protection guarantee of the
United States Constitution. Finally, plaintiffs assert that the
cap violates article XVI, section 5 of the Utah Constitution,
which guarantees the right to recover damages for injuries



resulting in death. 2



2 In her opening brief, plaintiff Andrea Tindley also argued



that the cap violates the separation of powers provision



of the Utah Constitution, article V, section 1, and that



the cap effectively abridged her right to a trial by



jury as guaranteed by article I, section 10 of the Utah



Constitution. Because Tindley failed to raise these claims



below, we decline to address them. See Espinal v. Salt



Lake City Bd. of Educ., 797 P.2d 412, 413 (Utah 1990)



(“With limited exceptions, the practice of this court has



been to decline consideration of issues raised for the first



time on appeal.”).



*299  [1]  [2]  ¶ 11 “The issue of ‘[w]hether a statute
is constitutional is a question of law, which we review for
correctness, giving no deference to the trial court.’ ” Grand
County v. Emery County, 2002 UT 57, ¶ 6, 52 P.3d 1148
(quoting State v. Daniels, 2002 UT 2, ¶ 30, 40 P.3d 611).
Moreover, as this court has recognized, the challenged statute
“is presumed constitutional, and we resolve any reasonable
doubts in favor of constitutionality.” Utah Sch. Bds. Ass'n v.
State Bd. of Educ., 2001 UT 2, ¶ 9, 17 P.3d 1125 (internal
quotations omitted). Because we conclude that plaintiffs have
failed to demonstrate that the cap violates either the Utah
or the United States Constitution, we affirm the summary
judgment entered in favor of the District.



I. THE OPEN COURTS CLAUSE: ARTICLE I,
SECTION 11 OF THE UTAH CONSTITUTION



¶ 12 We first address plaintiffs' claim that the cap violates the
open courts clause found in article I, section 11 of the Utah
Constitution. That provision provides:



All courts shall be open, and every
person, for an injury done to him
in his person, property or reputation,
shall have remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any



tribunal in this State, by himself or
counsel, any civil cause to which he is
a party.



Utah Const. art. I, § 11.



[3]  ¶ 13 The open courts clause is not merely a procedural
protection. Rather, this court has held that the open courts
clause provides citizens of Utah the “right to a remedy for
an injury.” Judd ex rel. Montgomery v. Drezga, 2004 UT
91, ¶ 10, 103 P.3d 135. In Laney v. Fairview City, 2002 UT
79, 57 P.3d 1007, we declared that “the plain meaning of
the [open courts clause] ‘imposes some substantive limitation
on the legislature['s ability] to abolish judicial remedies in a
capricious fashion.’ ” Id. at ¶ 30 (quoting Craftsman Builder's
Supply, Inc. v. Butler Mfg. Co., 1999 UT 18, ¶ 33, 974 P.2d
1194 (Stewart, J., concurring)). In Berry ex rel. Berry v. Beech
Aircraft Corp., 717 P.2d 670 (Utah 1985), we stated that



the basic purpose of Article I, section
11 is to impose some limitation on [the
legislature's] power for the benefit of
those persons who are injured in their
persons, property, or reputations since
they are generally isolated in society,
belong to no identifiable group, and
rarely are able to rally the political
process to their aid.



Id. at 676. In other words, the open courts clause provides
more than procedural protections; it also secures substantive
rights, thereby restricting the legislature's ability to abrogate
remedies provided by law.



¶ 14 The District asks us to overrule this interpretation of
the open courts clause, first announced in the Berry decision.
Under the doctrine of stare decisis, the District assumes
the “substantial burden” of convincing us that “the rule
was originally erroneous or is no longer sound because of
changing conditions and that more good than harm will come
by departing from precedent.” Laney, 2002 UT 79 at ¶ 45, 57
P.3d 1007 (internal quotations omitted).



¶ 15 We recently have declined similar invitations to overrule
the Berry interpretation. For instance, in Laney, we held that
Berry was not erroneously decided; rather, its “analytical
model ... was established only after a thorough analysis of
Utah's case law regarding the open courts provision and the
case law and history of other states with similar provisions.”
Id. at ¶ 46. Additionally, we opined that overruling Berry's
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interpretation of the open courts clause “can only do harm
to our constitution and to the delicate balance of process it
creates.” Id. at ¶ 47; see also Judd, 2004 UT 91 at ¶ 11, 103
P.3d 135 (“The Attorney General invites us to disavow our
Berry line of cases.... This we decline to do.”).



*300  ¶ 16 The District nevertheless suggests that we should
abandon Berry's interpretation of the open courts clause
because several states have adopted a definition contrary
to ours when interpreting similar provisions. Although the
District has taken great care in detailing the states that have
adopted this differing view, we previously have stated, and
now reaffirm, that the meaning of our open courts clause is
not dependent upon another state's interpretation of a similar
provision. Rather, “we should rely on our own state history
and precedent to determine the purpose and meaning of article
I, section 11's protection.” Laney, 2002 UT 79 at ¶ 32, 57 P.3d
1007. Because the District has failed to meet its burden of
demonstrating either that Berry was erroneously decided or
that a change in conditions now makes its holding unsound,
we decline its invitation to overrule Berry.



[4]  ¶ 17 Although the open courts clause protects both
substantive and procedural rights, the clause is not an absolute
guarantee of all substantive rights. Rather, it applies only
to legislation which “abrogates a cause of action existing at
the time of its enactment.” Id. at ¶ 50. The legislature thus
remains free to abrogate or limit claims that could not have
been brought under then-existing law. Claims barred by the
doctrine of governmental immunity are an example of this
principle. In DeBry v. Noble, 889 P.2d 428 (Utah 1995), we
noted that “the scope of the protections afforded by article I,
section 11 [have] to be viewed in light of the immunities that
were recognized when the Utah Constitution was adopted,”
including “governmental immunity.” Id. at 435; see also
Madsen v. Borthick, 658 P.2d 627, 629 (Utah 1983) (“Article
I, § 11 worked no change in the principle of sovereign
immunity, and sovereign immunity is not unconstitutional
under that section.”).



[5]  [6]  ¶ 18 In addition, the mere fact that legislation
abrogates an existing legal remedy does not render it
impermissible under the open courts clause. Such legislation
is acceptable under Berry so long as it either “provides
an injured person an effective and reasonable alternative
remedy” or seeks to eliminate “a clear social or economic
evil.” 717 P.2d at 680. With respect to the second alternative,
“the [abrogation] of an existing legal remedy [cannot be] an



arbitrary or unreasonable means for achieving the objective.”
Id.



[7]  ¶ 19 The District argues that the doctrine of sovereign
immunity rendered it immune from suit prior to the passage
of the Act. Accordingly, it reasons that the Act could not
have abrogated any “existing remedy” in violation of the
open courts clause. Plaintiffs urge us to reject this conclusion
for two reasons. First, plaintiffs argue that the doctrine of
sovereign immunity was not part of Utah law at the time the
Utah Constitution was adopted. Second, even assuming that
sovereign immunity was part of Utah law, they assert that it
protected governmental entities only when those entities were
performing activities constituting a governmental function,
Lyon v. Burton, 2000 UT 19, ¶ 36, 5 P.3d 616, and that
transporting students to an out-of-state, extracurricular debate
tournament does not qualify as such. We decline plaintiffs'
invitation to revisit the historical evolution of sovereign
immunity under Utah law because we conclude that the
District would have been entitled to immunity for its activity
in this case prior to the adoption of the Act.



¶ 20 Before the enactment of the Act in 1965, governmental
entities were afforded immunity to the extent that their
activities qualified as governmental functions. See id. (noting
that prior to the Act's enactment, “governmental activities
deemed to be proprietary were not immune and governmental
activities deemed to be ‘governmental’ as opposed to
proprietary were immune”). With certain exceptions, the
Act codified this view of sovereign immunity, providing
all governmental entities immunity for “the exercise of a
governmental function.” Utah Code Ann. § 63–30–3(1); see
Greenhalgh v. Payson City, 530 P.2d 799, 801 (Utah 1975)
(“It seems plain enough that the intent of [the Act] was
to retain the then existing law, both as to immunity and
as to liability ....”), superseded on other grounds by Utah
Code Ann. § 78–12–36(1) (Supp.1975). However, because
the Act did not define “governmental function,” the question
of whether an activity *301  fell within the scope of the Act
rested with the courts. See Standiford v. Salt Lake City Corp.,
605 P.2d 1230, 1232 (Utah 1980), superseded by Utah Code
Ann. § 63–30–2(4)(a) (1987). This changed in 1987 when
the legislature amended the Act, defining a governmental
function as follows:



any act, failure to act, operation,
function, or undertaking of a
governmental entity whether or not the
act, failure to act, operation, function,
or undertaking is characterized as
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governmental, proprietary, a core
governmental function, unique to
government, undertaken in a dual
capacity, essential to or not essential
to a government or governmental
function, or could be performed by
private enterprise or private persons.



Utah Code Ann. § 63–30–2(4)(a).



¶ 21 The 1987 amendment substantively expanded the scope
of immunity established by the Act, providing immunity for
activities that were once deemed proprietary and, therefore,
had not been covered by immunity under the common law.
See Laney, 2002 UT 79 at ¶ 53, 57 P.3d 1007 (“By defining
a governmental function as any act of a governmental
entity, whether or not the activity is characterized as
governmental or proprietary, the 1987 amendment effectively
grants immunity protection for some activities that were
formerly considered proprietary and were not entitled to
immunity.”). Accordingly, to determine whether the Act, or
its 1987 amendment, “abrogates a cause of action existing at
the time of its enactment,” id. at ¶ 50, we must determine
whether plaintiffs would have had a right to bring their cause
of action against the District at any time prior to 1987. If
not, the Act does not abrogate an existing remedy, thereby
terminating our analysis. If, however, plaintiffs would have
been able to bring suit against the District prior to 1987,
we must then determine whether the Act's abrogation of that
cause of action is permissible under Berry.



[8]  ¶ 22 Our jurisprudence has established a distinct test,
based on our opinion in Standiford, for determining whether
the Act in its current form abrogates a cause of action that
existed prior to its enactment. Under this test, we assess
whether the activity giving rise to the cause of action is “
‘of such a unique nature that it can only be performed by
a governmental agency or that ... is essential to the core of
governmental immunity.’ ” Laney, 2002 UT 79 at ¶ 52, 57
P.3d 1007 (quoting Standiford, 605 P.2d at 1236–37); see
Lyon, 2000 UT 19 at ¶ 35, 5 P.3d 616 (recognizing that the
Standiford test “reflect[s] the proper constitutional boundary
between those governmental activities that” implicate the
open courts clause and those that do not).



¶ 23 We previously have noted that the Standiford test must
be applied with a “degree of flexibility” in order to take into
account the “significant differences between different kinds
of governmental activities.” DeBry, 889 P.2d at 440. Thus, in
applying this test, we must, “ ‘among other things, evaluate



whether the effect of tort liability would promote public
safety or defeat essential or core governmental activities and
programs that are critical to the protection of public safety and
welfare.’ ” Lyon, 2000 UT 19 at ¶ 39, 5 P.3d 616 (quoting
DeBry, 889 P.2d at 440). In our previous applications of the
Standiford test, we have concluded, for example, that a city's
“operation and maintenance of a municipal electrical power
system” was not sufficiently unique to have qualified for
immunity under the pre–1987 version of the Act, Laney, 2002
UT 79 at ¶¶ 22–53, 57 P.3d 1007; “that fire fighting activities
are an essential and core governmental activity,” Lyon, 2000
UT 19 at ¶ 42, 5 P.3d 616; and that a city's “operation of a
public golf course is not essential to governing,” Standiford,
605 P.2d at 1237.



¶ 24 We have long recognized the essential nature of public
schools' educational activities. See Bingham v. Bd. of Educ.,
118 Utah 582, 223 P.2d 432, 434 (1950) (recognizing that
school districts act “ ‘on behalf of the state in discharging
the duty of educating the children of school age in the public
schools created by general laws' ” (quoting Woodcock v. Bd.
of Educ., 55 Utah 458, 187 P. 181, 183 (Utah 1920))). While
the act of providing classroom instruction lies at the heart of
a school district's function, any supplemental activities that
are necessary to sustain this *302  function must similarly
be subject to the same rule. This principle is consistent with
our previous recognition that the scope of a school board's
immunity, prior to the enactment of the Act, extended to its
operation of an incinerator to dispose of garbage collected on
school grounds. Id. at 438.



¶ 25 Here, we are unwilling to conclude that a school's
operation of an extracurricular student debate team, including
its transport of the team to and from out-of-state competitions,
falls outside the realm of a school district's core activities.
Such an activity clearly benefits student education and is
unlikely to be available to public school students if not offered
through their schools. Moreover, imposing tort liability on
a school district for the operation of such activities is
more likely to deter schools from offering them than to
promote public safety. We note that other jurisdictions have
consistently held that similar extracurricular activities fall
within the scope of a public school's traditional governmental
immunity. See, e.g., Yanero v. Davis, 65 S.W.3d 510,
527 (Ky.2001) (interscholastic athletics); Churilla v. Sch.
Dist., 105 Mich.App. 32, 306 N.W.2d 381, 381 (1981)
(football program); McManus v. Anahuac Indep. Sch. Dist.,
667 S.W.2d 275, 278 (Tex.Ct.App.1984) (school-sponsored
bonfire and pep rally).
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¶ 26 We conclude that school districts have always enjoyed
governmental immunity for the operation of such programs
as the one at issue. Thus, the Act did not in any way limit or
abrogate a right to recover from the District. See McCorvey
v. Utah Dep't of Transp., 868 P.2d 41, 48 (Utah 1993)
(“Because no right existed at common law to recover from
the state for injuries arising out of the state's maintenance
of public roadways, the legislature is free to limit the state's
liability in that area without implicating the open courts
clause....”). Accordingly, we hold that the Act's limitation on
damages does not violate the open courts provision of the
Utah Constitution.



II. UNIFORM OPERATION OF LAWS
AND DUE PROCESS UNDER THE UTAH



CONSTITUTION AND EQUAL PROTECTION
UNDER THE UNITED STATES CONSTITUTION



¶ 27 We now address whether the Act violates either the



uniform operation of laws provision, article I, section 24, 3  or



the due process provision, article I, section 7, 4  of the Utah
Constitution. Because both provisions seek to accomplish
the same objective, namely, to ensure that legislation is
“rationally related to the accomplishment of some legitimate
state purpose,” our analysis of the two provisions will contain
“[considerable] overlap.” Condemarin v. Univ. Hosp., 775
P.2d 348, 356 (Utah 1989) (internal quotations omitted).



3 Article I, section 24 provides that “[a]ll laws of a general



nature shall have uniform operation.” Utah Const. art. I,



§ 24.



4 Article I, section 7 provides that “[n]o person shall be



deprived of life, liberty or property, without due process



of law.” Utah Const. art. I, § 7.



[9]  [10]  ¶ 28 When evaluating a challenge under the
uniform operation of laws provision, commonly referred
to as Utah's equal protection clause, we subject statutory
classifications that involve fundamental rights or suspect
classifications to a “heightened degree of scrutiny.” Utah
Safe to Learn–Safe to Worship Coalition, Inc. v. State, 2004
UT 32, ¶ 31, 94 P.3d 217. Additionally, we review statutory
classifications that implicate rights protected by the open
courts clause under “heightened scrutiny.” Judd, 2004 UT
91 at ¶ 19, 103 P.3d 135; see also Lee v. Gaufin, 867 P.2d
572, 580–82 (Utah 1993) (holding that “a standard of scrutiny
stricter than the rational-basis standard governed when a



discrimination implicated a right protected by the open courts
provision”). However, when a statute does not create a
suspect classification and implicates neither a fundamental
right nor a right protected by the open courts clause, we will
subject that statute to a lower level of scrutiny, analyzing
the statute to determine “ ‘(1) whether the classification
is reasonable, (2) whether the legislative objectives are
legitimate, and (3) whether there is a reasonable relationship
between the two.’ ” Peterson v. Coca–Cola USA, 2002 UT 42,
¶ 23, 48 P.3d 941 (quoting *303  Ryan v. Gold Cross Servs.,
Inc., 903 P.2d 423, 426 (Utah 1995)).



[11]  [12]  [13]  ¶ 29 Similarly, under the due process
clause, a statute that does not infringe upon a fundamental
right is subject only to rational basis review and will be upheld
if it has “ ‘a reasonable relation to a proper legislative purpose,
and [is] neither arbitrary nor discriminatory.’ ” Condemarin,
775 P.2d at 356 (quoting Nebbia v. New York, 291 U.S. 502,
537, 54 S.Ct. 505, 78 L.Ed. 940 (1934)). Fundamental rights
are “those rights which form an implicit part of the life of a
free citizen in a free society.” Utah Pub. Employees' Ass'n
v. State, 610 P.2d 1272, 1273 (Utah 1980). “The catalog of
fundamental interests is relatively small to date, and includes
such things as the right[s] to vote, to procreate and to travel
interstate.” Id. The right to sue in tort a school district or
any other governmental entity engaging in a governmental
function does not qualify as such a fundamental right. See
Bingham, 223 P.2d at 438 (holding that because “the acts
complained of were committed in the performance of a
governmental function, the rule of immunity applies”); see
also McCorvey, 868 P.2d at 48 (“There is no fundamental
right to recover unlimited damages from government entities
performing governmental functions.” (internal quotations
omitted)).



¶ 30 Because the Act implicates neither a fundamental right
nor a right protected by the open courts clause, the lower,
or rational basis, level of scrutiny governs our analysis of
plaintiffs' equal protection and due process claims. In prior
cases, we applied that level of scrutiny to the Act's limitation
on individual damages and concluded that the limitation
violates neither the equal protection provision nor the due
process provision of the Utah Constitution. See Parks v. Utah
Transit Auth., 2002 UT 55, ¶ 18, 53 P.3d 473 (noting that
we have “addressed the constitutionality of section 63–30–
34 under each of these provisions [article I, section 7 and
article I, section 24] in previous cases and have repeatedly
upheld the statute”); McCorvey, 868 P.2d at 48 (concluding
that the Act was not “unconstitutional as applied” because it





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993217976&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_48&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_48


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993217976&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_48&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_48


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S24&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_356&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_356


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_356&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_356


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S24&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S24&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S24&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S7&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S7&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004341402&pubNum=4645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004341402&pubNum=4645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004341402&pubNum=4645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005452104&pubNum=4645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005452104&pubNum=4645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993226592&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_580&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_580


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993226592&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_580&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_580


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002263899&pubNum=0004645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002263899&pubNum=0004645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995192656&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_426&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_426


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995192656&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_426&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_426


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_356&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_356


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_356&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_356


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1934124797&pubNum=0000708&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1934124797&pubNum=0000708&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980114732&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_1273&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1273


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980114732&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_1273&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1273


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950103154&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_438&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_438


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993217976&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_48&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_48


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002372043&pubNum=0004645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002372043&pubNum=0004645&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-34&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-34&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S7&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S24&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993217976&pubNum=0000661&originatingDoc=I55ed73f5051811da9439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_48&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_48


MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





SS0265


Highlight











Tindley v. Salt Lake City School Dist., 116 P.3d 295 (2005)



200 Ed. Law Rep. 406, 526 Utah Adv. Rep. 19, 2005 UT 30



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 7



did not “infringe on a fundamental right”). As we stated in
Parks, “[w]e eschew the invitation to revisit these decisions,
and we uphold the constitutionality of the [individual cap]
under these constitutional provisions.” 2002 UT 55 at ¶ 18,
53 P.3d 473.



[14]  ¶ 31 Anticipating our decision to uphold the cap on
individual damages based on our prior decisions, plaintiffs
nonetheless urge us to hold that the aggregate cap of $500,000
“for two or more persons in any one occurrence” violates
the equal protection and due process provisions of the Utah
Constitution. Because both the due process and uniform
operation of the laws provisions require that we evaluate the
governmental purpose of the legislation, see Condemarin,
775 P.2d at 356, we first examine the objective of the
aggregate cap before determining its constitutionality under
those provisions.



[15]  ¶ 32 The District maintains, and we have
acknowledged, that the damage cap was intended to preserve
the treasuries of the state and its political subdivisions. See
id. at 361. By limiting the damages payable by governmental
entities, the Act protects an entity's operating budget from
the possibility of substantial damage awards and the financial
havoc they may wreak. We find this to be a legitimate
governmental purpose. Although we recognize that the
aggregate cap may impose significant financial and emotional
burdens on those injured by a governmental entity, it is
not our province to rule on the wisdom of the Act or
to determine whether the Act is the optimal method for
achieving the desired result. Rather, our inquiry is limited to
the Act's constitutionality. See Judd, 2004 UT 91 at ¶ 15, 103
P.3d 135 (“Our job as this state's court of last resort is to
determine whether the legislature overstepped the bounds of
its constitutional authority ..., not whether it made wise policy
in doing so.”).



¶ 33 Having identified the cap's legitimate objective, we now
address whether the aggregate cap satisfies the additional
requirements of Utah's equal protection and due process
guarantees. Under our equal protection analysis, a statute
is constitutional if its classification is “a reasonable one
and bears a reasonable relationship to the achievement of
a legitimate legislative purpose.” *304  Mountain Fuel
Supply Co. v. Salt Lake City Corp., 752 P.2d 884, 890
(Utah 1988). We conclude that the classifications inherent
in the aggregate cap are both reasonable and reasonably
related to accomplishing the Act's objective of protecting the



fiscal resources of governmental entities. 5  Damages arising



from multiple-victim accidents resulting in personal injury
are extremely difficult to predict and have a much greater
potential than any single-victim accident for giving rise to
a judgment that could drastically deplete the resources of
a governmental entity. A judgment in favor of numerous
plaintiffs against a small municipality for damages resulting
from a catastrophic event could have a devastating impact on
the municipality's fiscal health. The aggregate cap protects
against such a result by limiting the damages the municipality



can be required to pay to multiple victims. 6  Although we
acknowledge that the legislature could have selected a less
severe means to achieve this objective, the level of scrutiny
we employ in this case does not require the statute to embody
the best solution. See Condemarin, 775 P.2d at 386 (Hall,
C.J., dissenting). Consequently, we hold that the aggregate
cap satisfies the demands of equal protection.



5 Plaintiffs identify several such classifications. They



include classifications between (1) victims in a multiple-



victim accident and victims in a single-victim accident;



(2) less seriously and more seriously injured victims; (3)



victims injured by governmental, as opposed to private,



tortfeasors; and (4) victims who have suffered personal



injury, as opposed to injury to their property.



6 The apparent legislative purpose of limiting losses and



increasing the predictability of damage awards appears



identical to the purpose of limits on liability found in



most private insurance contracts. Like the limitation on



damages imposed by the Act, private contracts governing



liability insurance typically provide for one limit of



liability for bodily injury to or death of one person and



a separate, aggregate limit of liability for bodily injury



to or death of two or more persons arising out of a



single incident. Applicable provisions of Utah insurance



law are consistent with such an approach. See Utah



Code Ann. § 31A–22–304(1) (2003) (establishing motor



vehicle liability policy minimum limits of $25,000 for



“bodily injury to or death of one person” and $50,000 for



“bodily injury to or death of two or more persons ... in any



one accident”). In a practical sense, plaintiffs' inability to



recover from the District for the full extent of their loss in



this case is not unlike the situation they would have faced



had the accident arisen from the negligence of an entity



with limited resources that was covered by a contract of



private liability insurance with a relatively low aggregate



limit of liability.



¶ 34 We reach a similar conclusion with respect to plaintiffs'
claims under the due process clause. As stated above, a statute
does not offend due process if it has a “reasonable relation
to a proper legislative purpose, and [is] neither arbitrary nor
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discriminatory.” Id. at 352 (internal quotations omitted). As
recognized in our equal protection analysis, the aggregate cap
is reasonably related to a legitimate governmental objective.
Accordingly, we hold that the aggregate cap also satisfies the
demands of due process.



¶ 35 Plaintiffs further assert that the cap violates the guarantee
of equal protection found in the Fourteenth Amendment to
the United States Constitution. In discussing the relationship
between Utah's uniform operation of laws provision and the
federal equal protection provision, “we have made clear that
Utah's uniform operation of the laws provision is ‘at least as
exacting, and in some circumstances, more rigorous than the
standard applied under the federal constitution.’ ” Whitmer
v. City of Lindon, 943 P.2d 226, 230 (Utah 1997) (quoting
Mountain Fuel, 752 P.2d at 889); see also Carrier v. Pro–
Tech Restoration, 944 P.2d 346, 356 (Utah 1997) (declaring
that, under a rational basis review, “the protection afforded
by article I, section 24 is at least as rigorous as that provided
by the United States Constitution”). Because the Act does not
violate plaintiffs' rights under article I, section 24 of the Utah
Constitution, it also “will pass federal muster.” Whitmer, 943
P.2d at 230 (internal quotations omitted).



III. THE RIGHT TO RECOVER DAMAGES
FOR WRONGFUL DEATH, ARTICLE XVI,



SECTION 5 OF THE UTAH CONSTITUTION



[16]  ¶ 36 The final issue we address is whether the Act
violates the right to recover damages for injuries resulting in
death, as *305  guaranteed by article XVI, section 5 of the
Utah Constitution. That provision provides that “[t]he right
of action to recover damages for injuries resulting in death [ ]
shall never be abrogated, and the amount recoverable shall not
be subject to any statutory limitation, except in cases where
compensation for injuries resulting in death is provided for
by law.” Utah Const. art. XVI, § 5. As with the uniform
operation of laws and due process issues, we decided this
issue in Parks, holding that “the Act ‘does not abrogate any



previously existing right of action and therefore does not
violate article XVI, section 5.’ ” 2002 UT 55 at ¶ 15, 53 P.3d
473 (quoting Tiede v. State Dep't of Corr., 915 P.2d 500, 504
(Utah 1996)). In Parks, we noted an additional reason the
Act did not violate article XVI, section 5: “The prohibition
against any limitation on the amount recoverable is subject to
an exception, i.e., ‘in cases where compensation for injuries
resulting in death is provided by law.’ That exception applies
here where the legislature has in the Act fixed the plaintiffs'
remedy.” Id. at ¶ 17 (quoting Utah Const. art. XVI, § 5).
Because plaintiffs have failed to distinguish Parks from this
case, we find Parks controlling and decline to depart from our
holding therein.



CONCLUSION



¶ 37 In conclusion, we hold that section 63–30–34 of the Utah
Code is constitutional as applied to plaintiffs. Specifically,
the limitation on damages found in the Utah Governmental
Immunity Act does not violate the open courts clause, the
due process provision, or the uniform operation of laws
provision of the Utah Constitution. Similarly, the limitation
is inconsistent with neither federal guarantees of equal
protection nor the right under the Utah Constitution to recover
damages for injuries resulting in death. We therefore affirm
the summary judgment entered in favor of the District.



¶ 38 Chief Justice DURHAM, Justice DURRANT, Justice
NEHRING, and Judge LAYCOCK concur in Justice
PARRISH's opinion.



¶ 39 Having disqualified himself, Associate Chief Justice
WILKINS does not participate herein; District Judge
CLAUDIA LAYCOCK sat.



All Citations



116 P.3d 295, 200 Ed. Law Rep. 406, 526 Utah Adv. Rep.
19, 2005 UT 30
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Synopsis
Background: After prisoner's participation in furlough
program was terminated, he brought civil rights suit against
county, sheriff, and others, alleging, inter alia, violations of
the Eighth Amendment because he was denied evening meals
and had to sleep on pad instead of mattress. The United States
District Court for the District of Idaho, B. Lynn Winmill,
J., entered summary judgment in favor of defendants, and
prisoner appealed.



Holdings: The Court of Appeals held that:



[1] prisoner was afforded adequate due process in connection
with the termination of his participation in furlough program;



[2] denying prisoner a comfortable mattress, and instead
providing a sleeping pad of a few inches in thickness for a few
nights, did not violate prisoner's Eighth Amendment rights;
and



[3] failure to provide evening meals to prisoner, who was
furlough participant and was able to obtain food outside the
jail, was not a violation of his Eighth Amendment rights.



Affirmed.



Attorneys and Law Firms



*547  Thomas D. Kershaw, Jr., Attorney at Law, Twin Falls,
ID, for Plaintiff-Appellant.



Kirtlan G. Naylor, Mark A Kubinski, Naylor Hales &
McCreedy, Boise, ID, for Defendants-Appellees.



Appeal from the United States District Court for the District
of Idaho, B. Lynn Winmill, District Judge, Presiding. D.C.
No. CV-01-00473-BLW.



Before: PREGERSON, THOMPSON, and CALLAHAN,
Circuit Judges.



MEMORANDUM *



* This disposition is not appropriate for publication and



may not be cited to or by the courts of this circuit except



as provided by Ninth Circuit Rule 36-3.



**1  [1]  Richard Urrizaga appeals the district court's
summary judgment in favor of the defendants dismissing his
claims asserted under 42 U.S.C. § 1983 and state *548  law.
We have jurisdiction pursuant to 28 U.S.C. § 1291 and we
affirm.



Without deciding whether Urrizaga's participation in the
furlough program amounted to a liberty interest under the
Constitution, we affirm the district court because Urrizaga
was afforded adequate due process before his participation
in the program was terminated. His attorney was given
written notice of the claimed furlough violation and a copy
of the deputy sheriff's furlough check report. At his attorney's
request, Urrizaga was given an expedited hearing two days
after he was denied release from jail. He was represented by
counsel, but did not attend the hearing. The judge offered
to continue the hearing until Urrizaga could be present, but
Urrizaga's attorney opted to proceed without his client. No
witnesses were called. Instead, Urrizaga's attorney and the
county attorney agreed on stipulated evidence. Again, the
judge offered to continue the hearing so that witnesses could
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be called and cross-examined, but Urrizaga's attorney opted
to proceed on the stipulated evidence. The judge explained his
decision to counsel and subsequently issued a written order.
These procedures were adequate for the furlough suspension.
See Wolff v. McDonnell, 418 U.S. 539, 560, 94 S.Ct. 2963,
41 L.Ed.2d 935 (1974).



[2]  Urrizaga also claims he was denied prescription
medication, forced to sleep on the floor of the jail, and denied
evening meals, all in violation of the Eighth Amendment.



The only named defendants in this case are Twin Falls County



and Sheriff Tousley. 1  Local governments may be liable
under 42 U.S.C. § 1983 only when the constitutional injury
inflicted was the result of a government custom or practice.
Monell v. Dep't of Soc. Serv. of the City of New York, 436 U.S.
658, 694, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). Urrizaga
does not allege that the denial of prescription medication was
a county custom or practice. He also makes no allegation that
Sheriff Tousley knew of or directed the denial of medication.
The medication component of his Eighth Amendment claim
was properly dismissed.



1 Urrizaga inexplicably added two additional defendants



to the caption on the covers of his submissions



for this appeal. We have disregarded claims against



these defendants, as Urrizaga may not unilaterally add



defendants without authority of the court.



The remaining Eighth Amendment claims do not rise to
the level of constitutional violations. A plaintiff challenging
conditions of confinement must make two showings: “First,
the plaintiff must make an objective showing that the
deprivation was sufficiently serious to form the basis for
an Eighth Amendment violation. Second, the plaintiff must
make a subjective showing that the prison official acted with
a sufficiently culpable state of mind.” Johnson v. Lewis, 217
F.3d 726, 731 (9th Cir.2000) (internal quotations and citations
omitted).



Urrizaga's claim that he was denied a bed fails to meet
the required “objective” showing. For a few nights he was
provided a sleeping pad of a few inches in thickness. He does



not contend that he was harmed by this, and in any event it is
not a violation of the Eighth Amendment in the circumstances
of this case to deny an inmate a comfortable mattress.



**2  [3]  Urrizaga's claim that he was denied evening
meals fails to meet the required “subjective” element of his
Eighth Amendment claim. He asserts that the reason he and
others were denied evening meals was because, as furlough
participants, they were able to obtain food outside the jail.
*549  This negates the requisite “culpable state of mind”



necessary for an Eighth Amendment violation.



[4]  Urrizaga also alleged a state law negligence claim,
presumably against Sheriff Tousley. This claim was
dismissed because Urrizaga failed to post a bond as required
by Idaho Code § 6-610, which applies to state law civil actions



against law enforcement officers. 2  Urrizaga never sought
waiver of the bond. He now argues that, because the statute
requires a bond for suits against law enforcement officers but
not against any other type of defendant, the statute violates
the Equal Protection Clause of the Fourteenth Amendment.
Even if Urrizaga had preserved this issue by seeking waiver of
the bond, his argument is without merit. “[F]ee requirements
ordinarily are examined only for rationality.” M.L.B. v.
S.L.J., 519 U.S. 102, 123, 117 S.Ct. 555, 136 L.Ed.2d 473
(1996). The stated purpose for the bond requirement “is to
ensure ... payment to the defendant or respondent of all costs
and expenses that may be awarded against the plaintiff or
petitioner, including an award of reasonable attorney's fees as
determined by the court.” Idaho Code § 6-610(2). Ensuring
payment of amounts due to the state (or its agents) meets the
requirements of rationality. Ortwein v. Schwab, 410 U.S. 656,
660, 93 S.Ct. 1172, 35 L.Ed.2d 572 (1973).



2 There is no bond requirement for bringing claims under



42 U.S.C. § 1983.



For the foregoing reasons, the district court's summary
judgment is AFFIRMED.



All Citations



106 Fed.Appx. 546, 2004 WL 1543213



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Referred to Committee on _ Banking and Commerce 
Reported Out as „ Date 
Vote, 2nd Reading, Yes No ; 3rd Reading, Yes No Date 
To House Vote, Yes No ; Sent back to Senate Date 
Senate Vote, Yes No ; on Final Passage, Yes No Date -.. 
Signed by President Speaker Governor _ 



S.B.No.32 



1951 



Messrs. Cannon, Burns, Clegg, Thorn, Day, 
Gibson and Adams 



1 AN ACT TO REVISE, CODIFY AND RE-ENACT INTO LAW UNDER 



2 TITLE 104 ALL OF THOSE SECTIONS OF TITLE 20, UTAH CODE 



3 ANNOTATED 1943. KNOWN AS "COURTS." AND TITLE 104. 



4 UTAH CODE ANNOTATED 1943, KNOWN AS THE "CODE OF 



5 CIVIL PROCEDURE," AND ALL SUBSEQUENT ACTS AMEND-



6 ATORY THEREOF OR SUPPLEMENTAL THERETO, INCLUDING 



7 CHAPTERS 18, 19, 20, 21, 33, 34, 35, 36 LAWS OF UTAH 1943; 



8 CHAPTERS 25, 26, 39 and 40, LAWS OF UTAH 1945; CHAPTERS 



9 8, 9, 10, 11 and 31, LAWS OF UTAH 1947. AND CHAPTERS 17, 26 



10 md 76, LAWS OF UTAH 1949, WHICH HAVE NOT BEEN SUPER-



11 SEDED BY THE UTAH RULES OF CIVIL PROCEDURE AS 



12 ADOPTED BY THE SUPREME COURT OF UTAH, SAID NEW 



13 ENACTMENT TO BE KNOWN AS "THE JUDICIAL CODE;" ALSO 



14 ADDING THERETO NECESSARY SECTIONS TO CARRY INTO 



15 EFFECT SAID ENACTMENT WITHOUT AFFECTING EXISTING 



16 RIGHTS OR OBLIGATIONS; ALSO REPEALING TITLE 20 AND 



17 TITLE 104, UTAH CODE ANNOTATED 1943, AS AMENDED, AND 



18 CHAPTERS 19, 33 and 34, LAWS OF UTAH 1943; CHAPTERS 8 



19 and 10, LAWS OF UTAH 1947; AND CHAPTER 76, LAWS OF UTAH 



20 1949. 



Be it enacted by the Legislature of the State of Utah: 



1 Section 1. Title 20 and Title 104, Utah Code Annotated 1943, as 



2 amended, and Chapters 19, 33 and 34, Laws of Utah 1943; Chapters 8 and 



3 10, Laws of Utah 1947; and Chapter 76, Laws of Utah 1949, insofar as 



4 the same have not been superseded by the Utah Rules of Civil Procedure 



5 as adopted by the Supreme Court of Utah, are hereby revised, codified and 
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1 or other public official proceeding, or of anything said in the course thereof, 



2 or of a charge or complaint made by any person to a public official, upon 



3 which a warrant shall have been issued or an arrest made. 



4 4. By afair and true report, without malice, of the proceedings of a 



5 public meeting, if such meeting was lawfully convened, for a lawful purpose 



6 and open to the public or the broadcast of the matter complained of was for 



7 the public benefit. 



8 104-11-15. State of Utah Party Defendant in Certain Suits. 



9 Upon the conditions herein prescribed the consent of the state of Utah 



10 is given to be named a party in any suit which is now pending or which may 



11 hereafter be brought in any court of this state or of the United States 



12 for the recovery of any property real or personal or for the possession 



13 thereof or to quiet title thereto, or to foreclose mortgages or other liens 



14 thereon or to determine any adverse claim thereon, or secure any adjudica-



15 tion touching any mortgage or other lien the state of Utah may have or 



1 6 claim on the property involved. It shall be the duty of the attorney-general 



17 to represent the interests of the state in such cases. No judgment for 



18 costs or other money judgment shall be rendered against the state in any 



19 suit or proceeding which may be instituted under the provisions of this 



20 section nor shall the state be or become liable for the payment of costs 



21 of any such suit or proceeding or any part thereof. 



22 104-11-16. Actions Against Officers—Costs and Attorneys' Fees. 



23 Before any action may be filed against any sheriff, constable, peace 



24 officer, state road officer, or any other person charged with the duty of 



25 enforcement of the criminal laws of this state, or service of civil process, 



26 when such action arises out of, or in the course of the performance of his 



27 duty, or in any action upon the bond of any such officer, the proposed 



28 plaintiff, as a condition precedent thereto, shall prepare and file with, and 



29 a t the time of filing, the complaint in any such action, a written under-



30 taking with at least two sufficient sureties in an amount to be fixed by the 



31 court, conditioned upon the diligent prosecution of such action, and, in the 



32 event judgment in the said cause shall be against the plaintiff, for the 



33 payment to the defendant of all costs and expenses that may be awarded 
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1 against such plaintiff, including a reasonable attorney's fee to be fixed 



2 by the court. In any such action, the prevailing party therein shall, in 



3 addition to an award of costs as otherwise provided, recover from the 



4 losing party therein such sum as counsel fees as shall be allowed by the 



5 court. The official bond of any such officer shall be liable for any such 



6 costs and attorney fees. 



7 104-11-17. Submitting Action Without Controversy. 



8 Parties to a question in difference, which might be the subject of a 



9 civil action, may without action agree upon a case containing the facts 



10 upon which the controversy depends, and present a submission of the same 



11 to any court which would have jurisdiction if an action had been brought. 



12 But it must appear by affidavit that the controversy is real, and that the 



13 proceeding is in good faith, to determine the rights of the parties. The 



14 court must thereupon hear and determine the case and render judgment 



15 thereon as if an action were pending. 



16 CHAPTER 12. LIMITATION OF ACTIONS 



17 104-12-1. Time for Commencement of Actions Generally. 



18 Civil actions can be commenced only within the periods prescribed in 



19 this chapter, after the cause of action shall have accrued, except where in 



20 special cases a different limitation is prescribed by statute. 



21 Article 1. Real Property. 



22 104-12-2. Actions by the State. 



23 The state will not sue any person for or in respect to any real property, 



24 or the issues or profits thereof, by reason of the right or title of the state 



25 to the same, unless: 



26 ( l ) Such right or title shall have accrued within seven years before 



27 any action or other proceeding for the same shall be commenced; or, 



28 (2) The state or those from whom it claims shall have received the 



29 rents and profits of such real property, or some part thereof, within 



30 seven years. 



31 104-12-3. Actions by Patentees or Grantees from State. 



32 No action can be brought for or in respect to real property by any per-



33 son claiming under letters patent or a grant from this state, unless the 



o 
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63-30-19 STATE AFFAIRS IN GENERAL 



may compromise and settle any action as to the damages or 
other relief sought. 



(2) The risk manager in the Department of Administrative 
Services may: 



(a) compromise and settle any claim of $25,000 or less 
in damages filed against the state for which the Risk 
Management Fund may be liable; 



(b) with the concurrence of the attorney general or his 
representative and the executive director of the Depart­
ment of Administrative Services, compromise and settle 
any claim of$25,000 to $100,000 in damages for which the 
Risk Management Fund may be liable; and 



(3) The risk manager shall comply with procedures and 
requirements of Title 63, Chapter 38b, in compromising and 
settling any claim of$100,000 or more. 1995 



63-30-19. Undertaking required of plaintiff in action. 
At the time of filing the action the plaintiff shall file an 



undertaking in a sum fixed by the court, but in no case less 
than the sum of $300, conditioned upon payment by the 
plaintiff of taxable costs incurred by the governmental entity 
in the action if the plaintiff fails to prosecute the action or fails 
to recover judgment. 1965 



63-30-20. Judgment against governmental entity bars 
action against employee. 



Judgment against a governmental entity in an action 
brought under this act shall constitute a complete bar to any 
action by the claimant, by reason of the same subject matter, 
against the employee whose act or omission gave rise to the 
claim. 1965 



63-30-21. Repealed. 1978 



63-30-22. Exemplary or punitive damages prohibited 
-Governmental entity exempt from execu­
tion, attachment, or garnishment. 



(1} (a) No judgment may be rendered against the govern­
mental entity for exemplary or punitive damages. 



(b) The state shall pay any judgment or portion of any 
judgment entered against a state employee in the employ­
ee's personal capacity even if· the judgment is for or 
includes exemplary or punitive damages if the state 
would be required to pay the judgment under Section 
63-30-36 or 63-30-37. 



(2) Execution, attachment, or garnishment may not issue 
against a governmental entity. 1991 



63-30-23. Payment of claim or judgment against state 
- Presentment for payment. 



Any claim approved by the state as defined by Subsection 
63-30-2(1) or any final judgment obtained against the state 
shall be presented to the state risk manager, or to the office, 
agency, institution or other instrumentality involved for pay­
ment, if payment by said instrumentality is otherwise permit­
ted by law. If such payment is not authorized by law then said 
judgment or claim shall be presented to the board of examin­
ers and the board shall proceed as provided in Section 63-6-10. 



1987 



63-30-24. Payment of claim or judgment against polit­
ical subdivision - Procedure by governing 
body. 



Any claim approved by a political subdivision or any final 
judgment obtained against a political subdivision shall be 
submitted to the governing body thereof to be paid forthwith 
from the general funds of said political subdivision unless said 
funds are appropriated to some other use or restricted by law 
or contract for other purposes. 1965 



63-30-25. Payment of claim or judgment against polit-
ical subdivision - Installment payments. 



If the subdivision is unable to pay the claim or award during 
the current fiscal year it may pay the claim or award in not 



more than ten ensuing annual installments of equal . 
such other installments as are agreeable to the cl . Slze or ill' 



almant ... 



l!ffls 
63-30-26. Reserve funds for payment of claim ... · · 



chase of insurance created by politics lor Pili.-. 
visions. a 8llbdi. 



Any political subdivision may create and maintain 
fund or may jointly with one or more other politicat r~e~.e 
sions make contributions to a joint reserve fund s~ dlVJ.­
purpose of making payment of claims against the co-~p or ~he 
subdivisions when they become payable pursuant ~ra~l~g 
chapter, or for the purpose of purchasing liability insur 0 his 
protect the co-operating subdivisions from any or al~nc.ekto 
created by this chapter. . ns s 



1983 



63-30-27. Tax levy by political subdivisions for p 
t f I · · d t · ay. m~n o c aims, JU gmen s, or Insurance J;lre. 



miums. . 
(1) Notwithstanding any provision oflaw to the contrary ll 



political subdivisions ma:ylevy an annual property tax s~~­
cient to pay the following: 



(a) any claim; 
(b) any settlement; 
(c) any judgment, including any judgment against an 



elected official or employee of any political subdivision 
including peace officers, based upon a claim for punitiv~ 
damages but the authority of a political subdivision for 
the payment of any judgment for punitive damages is 
limited in any individual case to $10,000; 



(d) the costs to defend against any claim, settlement, or 
judgment; or 



(e) the establishment and maintenance of a reserve 
fund for the payment of claims, settlements, or judgments 
as may be reasonably anticipated. 



(2) It is legislative intent that the payments authorized for 
punitive damage judgments or to pay the premium for such 
insurance as authorized is money spent for a public purpose 
within the meaning of this section and Article XIII, Sec. 5, 
Utah Constitution, even though as a result of the levy the 
maximum levy as otherwise restricted by law is exceeded. No 
levy under this section may exceed .0001 per dollar of taxable 
value of taxable property. The revenues derived from this levy 
may not be used for any other purpose than those stipulated in 
this section. 1988 



63-30-28. Liability insurance- Purchase of insurance 
or self-insurance by governmental entity au­
thorized - Establishment of trust accounts 
for self-insurance. 



(1) Any governmental entity within the state may purchase 
commercial insurance, self-insure, or self-insure and purchase 
excess commercial insurance in excess of the statutory limits 
of this chapter against any risk created or recognized by this 
chapter or any action for which a governmental entity or its 
employee may be held liable. 



(2) (a) In addition to any other reasonable means of self­
insurance, a governmental entity may self-insure with 
respect to specified classes of claims by establishing a 
trust account under the management of an independent 
private trustee having authority with respect to claims of 
that character to expend both principal and earnings of 
the trust account solely to pay the costs of investigation, 
discovery, and other pretrial and litigation expenses in­
cluding attorneys' fees, and to pay all sums for which the 
governmental entity may be adjudged liable or for which 
a compromise settlement may be agreed upon. 



(b) The monies and interest earned on said trust fund 
shall be subject to investment pursuant to Title 51, 
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67 P.3d 436
Supreme Court of Utah.



Marie WOOD and Terry Borman individually and
as the natural parents of Mary Lorraine Wood



Borman, a minor, Plaintiffs and Appellants,
v.



UNIVERSITY OF UTAH MEDICAL
CENTER, Defendant and Appellee.



No. 20000827.
|



Dec. 31, 2002.
|



Rehearing Denied April 14, 2003.



Following the birth of their child, who was diagnosed with
Down Syndrome, parents, who had sought genetic counseling
prior to birth, brought action against hospital and others
alleging that hospital was negligent in that it misread genetic
tests and failed to inform parents of test results, specifically,
the likelihood that child would have Down Syndrome. Parents
also brought claims for negligent infliction of emotional
distress and failure to obtain informed consent, and they
challenged the constitutionality of a provision of the Utah
Wrongful Life Act. Hospital filed motion for judgment on
the pleadings. Parents filed cross-motion for partial summary
judgment. The District Court, Salt Lake Department, Homer
F. Wilkinson, J., granted hospital's motion for judgment
on the pleadings. Parents appealed. The Supreme Court,
Wilkins, J., held that: (1) provision of Utah Wrongful Life
Act prohibiting lawsuits for wrongful birth did not violate
Open Courts Clause of State Constitution; (2) provision did
not have purpose or effect of placing substantial obstacle in
path of woman seeking to abort nonviable fetus, and thus
provision did not violate due process under either Federal or
State Constitution; (3) Act did not violate Equal Protection
Clause of Federal Constitution or Uniform Operation of
Laws Clause of State Constitution; (4) claims of negligent
infliction of emotional distress and failure to obtain informed
consent were barred by Act; and in an opinion by Durham,
C.J., held that: (5) with respect to Open Courts Clause of
State Constitution, Supreme Court should examine in an
individualized inquiry whether legislative enactment denies a
litigant “a remedy by due course of law” to determine whether
clause applies.



Affirmed.



Howe, J., concurred in result in part.



Durham, C.J., filed dissenting opinion, in which Howe, J.,
joined in part, and in which Russon, J., concurred with
opinion.



Attorneys and Law Firms



*439  Thomas A. Schaffer, J. David Pearce, Salt Lake City,
for plaintiffs.



David G. Williams, Rodney R. Parker, Salt Lake City, for
defendant.



Opinion



WILKINS, Justice:



¶ 1 The instant appeal requires us to determine the
constitutionality of the Utah Wrongful Life Act, Utah Code
Ann. §§ 78–11–23 to –25 (2002), legislation prohibiting a
cause of action “based on the claim that but for the act or
omission of another, a person would not have been permitted
to have been born alive but would have been aborted.” Utah
Code Ann. § 78–11–24 (2002). Plaintiffs insist the statute
violates the Open Courts Clause, article I, section 11 of the
Utah Constitution, the Due Process guarantees of the United
States and Utah Constitutions, and the Equal Protection
guarantees of the United States and Utah Constitutions.
Plaintiffs claim the district court erred in upholding the
Utah Wrongful Life Act as constitutional and in dismissing
plaintiffs' complaint for wrongful birth as barred by the Act.
We are also asked to decide whether plaintiffs' claims for
negligent infliction of emotional distress and failure to obtain
informed consent were appropriately dismissed as barred by
the Act because they necessarily require proof that plaintiffs
would have aborted the child. We affirm the decision of the
district court.



FACTUAL AND PROCEDURAL BACKGROUND



[1]  ¶ 2 When determining whether a trial court properly
dismissed a complaint, we accept the factual allegations in
the complaint as true and consider them, and all reasonable
inferences to be drawn from them, in the light most favorable
to the non-moving party. See Krouse v. Bower, 2001 UT 28,
¶ 2, 20 P.3d 895. We recite the facts accordingly.
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¶ 3 This case arose from treatment and advice that plaintiffs
Marie Wood and Terry Borman received from the University
of Utah Medical Center related to Marie's pregnancy. When
Marie became pregnant, she and her husband, Terry, sought
genetic counseling from the University of Utah Medical
Center (“Medical Center”). They specifically sought advice
about the risk that Marie, because of her age, would give birth
to a child with a genetic disorder. Doctors at the Medical
Center performed some tests in January 1998, the results
of which plaintiffs claim they were never informed. Further
testing was performed in February and March 1998. An initial
February test was unsuccessful, so plaintiffs opted for a repeat
test later in the month. A second February test was performed,
followed by further testing in March. Plaintiffs claim they
were again not informed of the results of a March test. They
were, however, informed in late March that the tests indicated
an 85% probability that Marie's would-be child would be born
with Down syndrome. Nevertheless, doctors told plaintiffs
not to worry because the tests often resulted in false positives
and led plaintiffs to believe that the chances Marie's child
would have Down syndrome were actually quite small. Based
on this advice, plaintiffs decided to proceed with delivery.
In August 1998, Marie delivered a baby girl, Mary Lorraine,
who was diagnosed with Down syndrome.



¶ 4 Plaintiffs filed suit in the district court alleging that
the doctors and other health care professionals employed at
the Medical Center were negligent because they misread the
tests, and failed to inform plaintiffs of certain test results;
specifically, the likelihood that Marie would deliver a child
with Down syndrome. Plaintiffs raised three causes of action:
(1) Negligence in performing and interpreting various tests
and for failing to provide plaintiffs with sufficient information
to make an informed decision whether to abort, resulting
in the birth of Mary, a child with Down syndrome. In
raising this claim plaintiffs maintain that because of this
negligence, they incurred the cost of labor and delivery,
they are incurring unwanted medical and other expenses
related to Mary's care, they will be “unable to live *440
ordinary lives due to the increased attention Mary Lorraine
will require,” they suffer mental anguish and pain and
suffering, and Mary was “wrongfully born afflicted with
Down Syndrome, and will suffer the effects of that syndrome
for the remainder of her natural life.” (2) Negligent infliction
of emotional distress. In raising this claim plaintiffs “re-
aver[ed] all allegations previously stated” and claimed “they
will continue to incur pain and suffering and mental anguish
for the remainder of their natural lives” because of the
Medical Center's negligence. (3) Failure to obtain informed



consent. In raising this claim plaintiffs again “re-aver[ed]
all allegations previously stated.” Plaintiffs also specifically
insisted that “[a] reasonable, prudent person or persons in
Plaintiffs' position would not have consented to the health
care rendered after having been fully informed as to all
facts relevant to the decision to give consent.” Plaintiffs
further claimed they were “denied the opportunity to make an
informed decision as to the medical care they would receive,
and as to the continuation of the pregnancy,” and, as a result,
suffer “mental anguish and distress, loss of consortium, costs
associated with labor and delivery, extraordinary medical and
other related expenses, and the right to lead a normal life.”
Couched as a fourth cause of action, plaintiffs asserted that
section 78–11–24 of the Utah Code is unconstitutional.



¶ 5 The Medical Center filed a motion for judgment on the
pleadings, pursuant to Utah Rule of Civil Procedure 12(c),
alleging that plaintiffs' claims were barred by sections 78–
11–23 and –24 of the Utah Code, two provisions of the Utah
Wrongful Life Act. Plaintiffs opposed the motion and filed
a cross-motion for partial summary judgment, asserting that
section 78–11–24 is unconstitutional. The district court held
that section 78–11–24 was constitutional and barred all of
plaintiffs' claims, therefore granting defendant's motion for
judgment on the pleadings and denying plaintiffs' motion for
partial summary judgment.



¶ 6 Plaintiffs appeal, challenging section 78–11–24 as
violative of the Open Courts Clause of the Utah Constitution,
the Due Process Clauses of the Utah and United States
Constitutions, and the equal protection guarantees of the Utah
and United States Constitutions. Plaintiffs also claim the
district court erred in dismissing their claims for negligent
infliction of emotional distress and failure to obtain informed
consent.



ANALYSIS



I. OPEN COURTS CLAUSE



A. Standard of Review



¶ 7 “The issue of ‘[w]hether a statute is constitutional is a
question of law, which we review for correctness, giving no
deference to the trial court.’ ” Grand County v. Emery County,
2002 UT 57, ¶ 6, 52 P.3d 1148 (quoting State v. Daniels,
2002 UT 2, ¶ 30, 40 P.3d 611). Furthermore, we presume the
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legislation being challenged is constitutional, and we resolve
any reasonable doubts in favor of constitutionality. Id.; see
also Utah Sch. Bds. Ass'n v. State Bd. of Educ., 2001 UT 2, ¶
9, 17 P.3d 1125. As this court stated in a prior Open Courts
case:



The first and foundational [principle
of law relating to the constitutionality
of statutes] is that the prerogative
of the legislature as the creators
of the law is to be respected.
Consequently, its enactments are
accorded a presumption of validity;
and the courts do not strike down a
legislative act unless the interests of
justice in the particular case before it
require doing so because the act is
clearly in conflict with the higher law
as set forth in the Constitution.



Zamora v. Draper, 635 P.2d 78, 80 (Utah 1981) (internal
citations omitted); see also Soc'y of Separationists, Inc. v.
Whitehead, 870 P.2d 916, 920 (Utah 1993); Lindon City v.
Engineers Const. Co., 636 P.2d 1070, 1073 (Utah 1981).



¶ 8 We recognize that on previous occasions involving
Open Courts challenges this court recognized an exception
to our well-settled presumption-of-constitutionality standard.
See Hipwell v. Sharp, 858 P.2d 987, 988 n. 4 (Utah 1993);
Condemarin v. Univ. Hosp., 775 P.2d 348, 368 (Utah 1989)
(Zimmerman, J., concurring); see also Currier v. Holden,
862 P.2d 1357, 1362–63 (Utah Ct.App.1993). We submit
that this heightened *441  standard of review for Open
Courts challenges was in error. Any heightened level of
scrutiny simply because the constitutional challenge is based
on the Open Courts Clause is improper. We recognize that
returning to the established standard of review is contrary to
the relatively recent above-cited decisions. However, “[t]his
court has ‘not hesitated ... to reverse case law when we
are firmly convinced that we have erred earlier.’ ” Clark
v. Clark, 2001 UT 44, ¶ 32 n. 3, 27 P.3d 538 (quoting
Staker v. Ainsworth, 785 P.2d 417, 424 n. 5 (Utah 1990))
(Russon, A.C.J., dissenting, joined by Howe, C.J.). We are
firmly convinced that this court erred earlier, and, as a result,
we would review challenges to legislation based on the
Open Courts Clause for correctness, resolving any reasonable
doubts in favor of constitutionality, just as in all other such
cases.



B. Berry Analysis



[2]  [3]  [4]  ¶ 9 The Open Courts Clause analysis is
controlled by Laney v. Fairview City, 2002 UT 79, 57 P.3d
1007, this court's recent interpretation of the Open Courts
Clause, upholding Berry ex rel. Berry v. Beech Aircraft Corp.,



717 P.2d 670 (Utah 1985). 1  The challenged legislation,
section 78–11–24 of the Utah Code, was enacted in 1983 and
reads as follows:



1 The author and Associate Chief Justice Durrant disagree



with the current Open Courts analytical framework,



and are still firmly convinced that the decision in



Laney to adhere to the Berry interpretation and test was



erroneous. See Laney, 2002 UT 79 at ¶¶ 84–139, 57



P.3d 1007, (Wilkins, J., dissenting). Nevertheless, Laney



is controlling precedent from this court, and we are



cognizant of and respect the principle of stare decisis



which gives stability and predictability to our legal



system. See Clark, 2001 UT 44 at ¶¶ 25–29, 27 P.3d



538, (Wilkins, J., concurring). On that basis, we apply the



Berry test to the instant case to reach the decision of this



court, that the challenged legislation is constitutional.



A cause of action shall not arise, and damages shall not
be awarded, on behalf of any person, based on the claim
that but for the act or omission of another, a person would
not have been permitted to have been born alive but would
have been aborted.
Utah Code Ann. § 78–11–24 (2002). Plaintiffs first claim
that the statute violates the Open Courts Clause. In order for
a statute to withstand a constitutional challenge under the
Open Courts Clause, Berry requires one of two conditions
to be met:



First, ... the law [must otherwise provide] an injured
person an effective and reasonable alternative remedy
“by due course of law” for vindication of his
constitutional interest. The benefit provided by the
substitute must be substantially equal in value or
other benefit to the remedy abrogated in providing
essentially comparable substantive protection to one's
person, property, or reputation, although the form of the
substitute remedy may be different ... [; or]



[s]econd, if there is no substitute or alternative remedy
provided, abrogation of the remedy or cause of action
may be justified only if there is a clear social or economic
evil to be eliminated and the elimination of an existing
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legal remedy is not an arbitrary or unreasonable means
for achieving the objective.



Berry, 717 P.2d at 680 (citations omitted).
¶ 10 Plaintiffs argue that the statute violates the Open Courts
Clause because it abrogates a legal remedy (1) without
providing an alternative remedy and (2) without eliminating
a clear social or economic evil. First, plaintiffs insist that
the statute abrogates a legal remedy without providing an
alternative remedy. Plaintiffs assert that their claim for
professional negligence, cognizable before the legislation
was enacted, has been eliminated without providing any
remedy, let alone one that is “substantially equal in value
or other benefit.” Id. Plaintiffs further assert that Utah
has always recognized a remedy for medical malpractice,
particularly in 1983 when the statute was enacted, the time
critical to the Berry analysis. They contend the Medical
Center owed them a duty of professional care, which it
breached, depriving plaintiffs of the opportunity to make
an informed choice. In other words, according to plaintiffs,
their claim is simply a negligence claim, and because of
the legislation, their claim that would have been valid prior
to the statute is now no longer available. Second, plaintiffs
argue that because there is *442  no effective and reasonable
alternative remedy, the legislation must satisfy the second
Berry query, which it does not. “[I]f there is no substitute
or alternative remedy provided, abrogation of the remedy
or cause of action may be justified only if there is a clear
social or economic evil to be eliminated and the elimination
of an existing legal remedy is not an arbitrary or unreasonable
means for achieving the objective.” Id. (citations omitted).
According to plaintiffs, the statute does not eliminate a
clear social or economic evil. They declare that abortion
cannot be a clear social evil because a woman has a
constitutional right to terminate a pregnancy. Additionally,
they claim, the Medical Center has not shown that the evil
they suggest was eliminated, the stigmatization of unwanted
children, was the evil the legislature intended to eliminate.
Moreover, according to plaintiffs, the statute is arbitrary and
unreasonable in attempting to achieve its objectives. Plaintiffs
insist the avowed legislative objective veils the statute's
underlying objectives, which include permitting doctors to
refuse to perform abortions and an intent to reduce genetic
testing. The essence of the problem for plaintiffs is that, in
their view, the statute does away with a remedy that existed
prior to the statute's enactment, effectively insulating doctors
from professional liability under circumstances such as these,
and in abolishing this remedy, the legislature did not eliminate
a clear social or economic evil, much less do so through a



non-arbitrary, reasonable statute that is narrowly tailored to
advance its avowed purpose.



¶ 11 The Medical Center counters that the statute does
not violate the Open Courts Clause for two reasons. First,
the statute does not abrogate an existing legal remedy. The
Medical Center insists a wrongful birth claim is not simply
a medical malpractice claim and that there was no existing
cause of action for wrongful birth in 1983 when section
78–11–24 was enacted. Second, it proposes that, assuming
the statute does abrogate an existing legal remedy without
providing an effective and reasonable alternative remedy,
there is a clear social or economic evil to be eliminated,
namely the stigmatization of disabled and unwanted children,
and the statute is not an arbitrary or unreasonable means for
achieving this objective. Thus, the statute is a constitutional
exercise of legislative power.



¶ 12 We turn to the initial Berry query: Whether the statute
provides an effective and reasonable alternative remedy,
substantially equal in value or other benefit to the abrogated
legal remedy. Berry, 717 P.2d at 680. Inherent in this
question, however, is whether the statute abrogated an
existing remedy or cause of action. See Cruz v. Wright, 765
P.2d 869, 870–71 (Utah 1988). We agree with defendant that
the statute did not abolish an existing legal claim or remedy
because Utah did not recognize a right to sue for wrongful
birth in 1983.



[5]  ¶ 13 As required under Day v. State, we consider whether
the statute abolished a legal remedy that existed at the time of
enactment, not whether the statute abolished a legal remedy
that existed at the time of statehood. 1999 UT 46, ¶¶ 36–38,
980 P.2d 1171. We disagree with the plaintiffs' argument that
the statute abolished the right to claim negligence against a
physician who gives erroneous medical advice to a mother
who, based on that erroneous advice, decides to proceed with
pregnancy and then delivers a child with a disability. It is true
that health care professionals are essentially insulated from
certain professional malpractice claims; but, the fact remains
that, under our Berry test, the statute did not abolish an
existing legal claim or remedy because Utah did not recognize
a right to sue for wrongful birth in 1983.



¶ 14 We note at the outset that “[a]t common law, no cause
of action existed for either wrongful birth or wrongful death.”
Hickman v. Group Health Plan, Inc., 396 N.W.2d 10, 13
(Minn.1986) (citing Baker v. Bolton, 170 Eng. Rep. 1033
(N.P.1808), and W. Page Keeton et al., Prosser and Keeton
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on the Law of Torts §§ 55, 125A (5th ed.1984)). More
importantly, though, this court has never recognized the tort
of wrongful birth in Utah. In Payne ex rel. Payne v. Myers,
this court was presented with a wrongful birth claim, but
decided the appeal without determining whether a cause of
action for wrongful *443  birth existed in Utah. The court
stated, “[a]ssuming, but not deciding, that Utah jurisprudence
should recognize an action for wrongful birth, it is necessary
to determine when the parents' cause of action accrued.”
743 P.2d 186, 188–89 (Utah 1987) (footnote omitted). The
court then held that plaintiffs' hypothetical claim for wrongful
birth was barred in any event by governmental immunity
because plaintiffs did not file a notice of claim within one
year of when the alleged injury accrued. Id. at 189–90. The
following year, in C.S. v. Nielson, 767 P.2d 504 (Utah 1988),
this court again decided an appeal involving a claim for
wrongful birth without deciding whether such a tort was
recognized in Utah. See id. at 506. The court distinguished
claims for wrongful life, wrongful pregnancy, and wrongful



conception from a claim of wrongful birth, 2  but then went
on to expressly note that Nielson “is correctly viewed as
involving a wrongful pregnancy cause of action.” Id. In both
Nielson and Payne, the court noted that other states that had
considered wrongful birth claims were almost unanimous in
their recognition of a cause of action where it was alleged
that but for negligence, the parents would have terminated
a congenitally or genetically defective fetus by abortion.
Nielson, 767 P.2d at 506 n. 4 (citing Siemieniec v. Lutheran
Gen. Hosp., 117 Ill.2d 230, 111 Ill.Dec. 302, 512 N.E.2d 691,
696 (1987)); Payne, 743 P.2d at 188–89 n. 5. Neither Nielson
or Payne recognized, however, the existence of a cause of
action for wrongful birth in Utah. At best, it was unclear
whether such a cause of action might have been recognized
by this court prior to 1983, if it had decided the issue. The
fact remains, though, that no such decision was made, and
consequently the tort of wrongful birth did not exist in Utah
in 1983. In the absence of a declaration by this court either
recognizing, or refusing to recognize, a cause of action for
wrongful birth, the legislature set forth the law, declaring
that claims for wrongful birth would not be recognized in
Utah in enacting section 78–11–24. As a result, regardless
of whether such an action was recognized by other states at
the time, because a cause of action for wrongful birth did not
exist in Utah at the time the statute was enacted in 1983, the
legislature did not abrogate an existing legal remedy.



2 This court defined wrongful birth as a “cause of



action whereby parents claim they would have avoided



conception or terminated an existing pregnancy by



abortion but for the negligence of those charged with,



among other things, prenatal testing or counseling as to



the likelihood of giving birth to a physically or mentally



impaired child.” Nielson, 767 P.2d at 506; see also



Payne, 743 P.2d at 187 n. 1. This is what plaintiffs have



claimed in this case.



¶ 15 In sum, because the statute did not abrogate an existing
legal remedy, and because the Berry test begins with the
presumption that a legal remedy was abolished, the legislation
satisfies the first Berry hurdle. Because we conclude that no
existing remedy was abrogated, we need not apply the second



part of the Berry test. 3  As was the case in Cruz v. Wright, “in
the present case, in contrast to Berry, the statute in question
did not operate either to extinguish a cause of action after
it had accrued or to limit the remedies available; it simply
prevented one from ever arising.” 765 P.2d 869, 871 (Utah
1988). We therefore hold that the legislation in question was
a constitutional exercise of legislative authority that did not
violate the Open Courts Clause.



3 In Laney, I stated that “other cases may, and certainly



will, more clearly reveal reasonable positions on either



side of the Berry framework....” 2002 UT 79 at ¶ 92, 57



P.3d 1007. To me, this case reveals an inherent problem



with the Berry test, that it “simply sets forth a framework



for justifying the policy position of a majority of the



members of this court.” Id. The second Berry query is



as follows: If there is no substitute or alternative remedy



provided, does the statute remedy a clear social or



economic evil; and is the statute, the means for achieving



the objective, a non-arbitrary or reasonable means for



eliminating the clear social or economic evil? To me, the



positions of both plaintiffs and defendant on this point are



not unreasonable. Plaintiffs' contention has merit: The



right to abort a fetus is a constitutional right and therefore



cannot be a clear social evil. The defendant's argument



also has merit: destroying a life or potential life because



it is likely to be disabled is a clear social evil. In my



view, the fact that both positions are reasonable reveals



the disguise of the Berry test, that it functions as a vehicle



for judicial legislation, permitting—even requiring—this



court to substitute its judgment on what constitutes good



public policy for the policy judgment of the legislature,



the representatives of the public.



*444  II. DUE PROCESS



[6]  ¶ 16 Plaintiffs insist the statute violates the Due Process
Clauses of the United States and Utah Constitutions. They
claim that, despite the statement of legislative purpose that
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“it is the public policy of [Utah] to encourage all persons
to respect the right to life of all other persons, regardless
of age, development, condition or dependency, including all



handicapped persons and all unborn persons,” 4  Utah Code
Ann. § 78–11–23 (1996), the purpose and effect of the statute
is to unduly burden a fundamental constitutional right—
the right of a woman to abort an unviable fetus. Plaintiffs
argue that the statute, in effect, eliminates informed choice,
and informed choice is central to the right to terminate a
pregnancy. The Medical Center counters that the statute does
not violate either the United States or Utah Due Process



Clauses. 5  The Medical Center argues that the purpose
of the statute is not to prevent abortions, but indeed to
“encourage people to respect the right to life of all other
persons, ... including all persons with a disability and all
unborn persons.” Defendant claims plaintiffs' alleged sources
of legislative history are not valid sources, but statements of
the drafter and some legislators in non-legislative settings.
The Medical Center asserts that the statute does not have the
effect of unduly burdening the right of a woman to choose to
abort her would-be child. According to the Medical Center,
in order to be unconstitutional under the Due Process Clause,
the statute must impose a significant burden on, or place a
substantial obstacle in the path of a woman seeking to abort
an unviable fetus; and this statute does not unduly burden this
fundamental right.



4 The language “all handicapped persons” was changed in



2001 to read “all persons with a disability.” See Utah



Code Ann. § 78–11–23 (2002).



5 Defendant initially claims there is no state action. This



is clearly not the case, however, as the passage of the



legislation and subsequent application of it by the district



court constitutes obvious action by the state government



for purposes of Fourteenth Amendment analysis. See



Shelley v. Kraemer, 334 U.S. 1, 14, 68 S.Ct. 836, 92



L.Ed. 1161 (1948).



A. Federal Due Process



[7]  [8]  ¶ 17 In Planned Parenthood v. Casey, the Supreme
Court upheld the essential holding of Roe v. Wade, that
a woman has the right to terminate her pregnancy before
viability. Casey, 505 U.S. 833, 870–71, 112 S.Ct. 2791, 120
L.Ed.2d 674 (1992); Stenberg v. Carhart, 530 U.S. 914, 921,
120 S.Ct. 2597, 147 L.Ed.2d 743 (2000). In Casey, balancing
the state's interest in fetal life and the right of a woman to
decide to abort a nonviable fetus, the Court further held that



this right of a woman to abort an unviable fetus cannot be
unduly burdened by the state; a state regulation cannot have
“the purpose or effect of placing a substantial obstacle in the
path of a woman seeking an abortion of a nonviable fetus.” Id.
at 877, 112 S.Ct. 2791; Stenberg, 530 U.S. at 921, 120 S.Ct.
2597 (quoting Casey, 505 U.S. at 877, 112 S.Ct. 2791). Thus,
current federal substantive due process requires us to decide
whether section 78–11–24 prohibiting lawsuits for wrongful
birth—claims “that but for the act or omission of another, a
person would not have been permitted to have been born alive
but would have been aborted”—“has the purpose or effect of
placing a substantial obstacle in the path of a woman seeking
an abortion of a nonviable fetus.” Casey, 505 U.S. at 877, 112
S.Ct. 2791. In our view, the statute does not, either on its face
or in its effect, place an undue burden on a woman's ability
to abort an unviable fetus.



¶ 18 First, the statute is not unconstitutional on its face. By
prohibiting causes of action based upon the assertion that
but for the negligence of another, a fetus would have been
aborted, the statute does not, on its face, place a substantial
obstacle in the path of a woman seeking an abortion. The
statute's purpose is not to unduly burden the ability of a
woman to abort an unviable fetus, but to prevent lawsuits for
wrongful birth and thereby “encourage all persons to respect
the right to life of all other persons.” Utah Code Ann. § 78–
11–23 (1996).



[9]  [10]  ¶ 19 Plaintiffs' contention that the statute's
legislative history evidences that the statute's purpose is to
prevent or hinder *445  abortions is unavailing as we need
not examine the legislative history of this statute to discover
the legislative intent. “When examining a statute, we look first
to its plain language as the best indicator of the legislature's
intent and purpose in passing the statute.” Wilson v. Valley
Mental Health, 969 P.2d 416, 418 (Utah 1998). Legislators
may decide that a statute should be passed for myriad, often
even different, reasons, but where the legislative purpose
is expressly stated and agreed to as part of the legislation,
we do not look to the views expressed by one or more
legislators in floor debates, committee minutes, or elsewhere,
in determining the intent of the statute. Because the legislature
expressly set forth its intent and purpose in section 78–11–
23 in enacting the instant legislation, we do not look at
its legislative history. The purpose of the instant statute, as
stated in section 78–11–23, is clear and unambiguous: “to
encourage all persons to respect the right to life of all other
persons, ... including all persons with a disability and all
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unborn persons.” § 78–11–23 (2002); see also § 78–11–23
(2002).



¶ 20 There is no language in the Act limiting a woman's
right to choose to abort a nonviable fetus. The statute does
not contain language that addresses the ability of a woman
to choose an abortion, much less does it contain language
that, on its face, restricts that right. The statutory language
prohibits one from filing suit to recover damages where the
claim is that but for the act or omission of another, the
fetus would have been aborted. Given the stated purpose and
the text of the Utah Wrongful Life Act, we hold that the
legislation was not intended to, and the language does not,
on its face, unduly burden the ability of a woman to abort a
nonviable fetus.



¶ 21 Whether the statute has the effect of placing a substantial
obstacle in the path of a woman seeking to abort a nonviable
fetus is a closer question. The statute does create a safe harbor
for health care professionals who withhold information which
could be used to make a determination on whether or not
to abort a nonviable fetus. Nonetheless, we hold that this
restriction on the ability to sue for damages does not place a
substantial obstacle in the path of a woman wishing to obtain
an abortion; we are not convinced that the statute, in practice,
places an undue burden on a woman who seeks to abort a
fetus.



¶ 22 We disagree with plaintiffs' reasoning that the statute's
effect is to obstruct a woman who wishes to terminate her
pregnancy from doing so. Plaintiffs reason that because a
mother cannot sue her doctor alleging that, had the doctor
fully informed her, she would have chosen to abort the fetus,
doctors are insulated from some tort liability. Therefore,
because doctors are insulated from some “wrongful birth”
claims, doctors who disfavor abortion are licensed to
withhold information and will not disclose information that
they think may persuade a patient to abort. Consequently,
according to plaintiffs, because the statute protects some
doctors from being sued, and therefore some doctors may
knowingly withhold information because they know they
are immune from suit, a woman might be deprived of full
information, and therefore the statute has the potential effect
of unduly burdening the ability to choose an abortion. To us,
this possible scenario is too tenuous to hold that the statute
has the effect of placing a substantial obstacle in the path of
a woman who seeks an abortion.



¶ 23 The statute does nothing to hinder a woman who
has made the decision to abort a fetus. The Act did not
hinder Marie from aborting Mary Lorraine. Irrespective of
the information provided by the doctor, and regardless of the
doctor's motivation or intent, had she decided to, she could
have aborted the unborn child with no obstruction placed in
her way by the statute. Granted, the statute may, given the
scenario offered by plaintiffs, immunize some doctors who
decide to withhold information from certain types of claims;
but if a woman wishes to abort her unborn child, the statute
places no limitation on her right to do so. Had Ms. Wood
decided to abort her unborn child, though, the statute would
not have been a stumbling block burdening her ability to
abort.



¶ 24 Nevertheless, assuming that the statute does, in effect,
place an obstacle in the way of obtaining an abortion by
creating a *446  situation that permits anti-abortion doctors
to withhold information that they believe would influence a
woman to abort her unborn child, we are not persuaded that
such an obstacle is one that unduly burdens the ability of
a woman to obtain an abortion. By prohibiting lawsuits in
which plaintiffs allege that but for the negligence of a health
care professional or organization the plaintiffs would have
aborted a nonviable fetus, we recognize that the statute creates
a safe harbor from certain tort actions for doctors who conduct
genetic tests and withhold information. These doctors cannot
be subject to some suits for withholding information because
their patients cannot bring a claim that but for the actions
of the doctor withholding material information, they would
have aborted the unborn child. Just because the statute may
permit such a situation to occur, however, does not convince
us that the statute has the effect of unduly burdening the
ability of a woman to receive an abortion. Such abortion-
averse physicians are not completely immunized from suit.
Other causes of action are still available for withholding
information. Breach of contract, for example, and other tort
claims that do not necessarily allege that but for the act
or omission of the doctor the mother would have aborted,
may be raised. Moreover, physicians are still accountable for
withholding information as they risk professional discipline,
including the loss of their license to practice medicine. The
statute does not license doctors to withhold information from
patients. We disagree with plaintiffs' assumption; just because
one cannot sue her physician for wrongful birth—that but for
the act or omission of the doctor the unborn child would have
been aborted—does not necessarily mean that physicians
who disfavor abortion are insulated from accountability, able
to withhold information without adverse ramifications, and
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therefore inclined not to reveal information that would likely
influence a woman to abort an unborn child. See Hickman v.
Group Health Plan, Inc., 396 N.W.2d 10, 16–17 (Minn.1986)
(Simonett, J., concurring specially, joined by Kelly, J., and
Coyne, J.) (discussing why the absence of a tort deterrent to
malpractice does not necessarily mean doctors will practice
less carefully nor does the absence necessarily constitute an
intrusion into a person's constitutional right to choose whether
or not to have an abortion). Moreover, the legislation likely
has no such effect upon physicians who do not disfavor
abortion.



¶ 25 Of note to us is that when the Supreme Court
declared unconstitutional the spousal notification statute in
Casey and the partial birth abortion statute in Stenberg, the
Court gave considerable weight to scientific literature and
statistical studies demonstrating the effect the legislation had
on abortion rates. The studies supported factual findings
made by the trial courts that the respective statutes had
the effect of imposing a substantial obstacle. The Court
noted in Casey that the district court's findings of fact,
indicating that women were unlikely to avail themselves
of the statutory exceptions to spousal notification, were
supported by scientific studies of domestic violence. Planned
Parenthood v. Casey, 505 U.S. 833, 891, 112 S.Ct. 2791,
120 L.Ed.2d 674 (1992). The Court was persuaded that,
based on the extensive scientific and statistical research,
because women were unlikely to avail themselves of the
exceptions to spousal notification, the exceptions were, in
effect, essentially meaningless. See id. at 895, 112 S.Ct. 2791.
In Stenberg, the Court struck down a Nebraska law banning
one method of abortion based on scientific statistical studies
showing that the ban could have created significant health
risks for women who seek abortions. Stenberg v. Carhart,
530 U.S. 914, 923–32, 120 S.Ct. 2597, 147 L.Ed.2d 743
(2000). In contrast, neither this court nor the trial court has
been presented with anything more than plaintiffs' allegation
that their physician withheld information to persuade us
that the effect plaintiffs propose—physicians who disfavor
abortion are likely to withhold information—is, in effect, an
obstacle to obtaining an abortion. The trial court was never
presented with any evidence demonstrating the effect the
statute has on abortions. Plaintiffs have not presented us with
any scientific or statistical support for their argument that
the statute necessarily has the effect of burdening the ability
of a woman to obtain an abortion. In short, plaintiffs have
not sufficiently persuaded us that the statute has the effect of
placing a substantial obstacle *447  in the path of a woman
seeking an abortion.



¶ 26 Finally, other statutes that, in our view, impose
greater burdens on the right of a woman to choose to
abort an unviable fetus, have been upheld as constitutional.
Legislation requiring, except in a medical emergency, a
physician or qualified nonphysician to inform a woman
at least 24 hours before performing an abortion of the
availability of printed materials regarding childbirth, child
support, and adoption, as well as requiring a woman to
certify in writing that she was informed of the availability
of the materials and was provided them if desired, was not
an undue burden. Casey, 505 U.S. at 881–87, 112 S.Ct.
2791. Legislation requiring, except in a medical emergency,
an unemancipated minor to obtain parental consent, with
a judicial approval exception to parental approval, before
obtaining an abortion was not an undue burden. Casey, 505
U.S. at 899, 112 S.Ct. 2791. To us, this legislation upheld
as not unduly burdening a woman's right to choose placed
a more substantial obstacle in a woman's path to receive an
abortion than does the instant legislation prohibiting actions
for wrongful birth. Accordingly, we conclude that section 78–
11–24 does not place a substantial obstacle in the path of a
woman seeking an abortion of a nonviable fetus.



¶ 27 Moreover, the legislation in this case is far less of an
obstacle to obtaining an abortion and materially different
from the legislation declared unconstitutional in Stenberg v.
Carhart, 530 U.S. 914, 120 S.Ct. 2597, 147 L.Ed.2d 743
(2000). The legislation in Stenberg prohibited any “partial
birth abortion” unless that procedure was necessary to save
the mother's life, and it mandated that violation of the
statute by a physician resulted in a felony and mandatory
revocation of the physician's license to practice medicine.
530 U.S. at 922, 120 S.Ct. 2597. The legislation in Stenberg
clearly intended to curtail a woman's ability to obtain an
abortion, expressly banning a method of abortion. See id.
at 923, 120 S.Ct. 2597. The Utah Wrongful Life Act, on
the other hand, has no intent to curtail a woman's ability
to abort a fetus; it prohibits wrongful birth lawsuits after a
woman has, in lieu of aborting the fetus, given birth to a
child. The Stenberg legislation lacked a medical emergency
exception, an exception to the prohibition on partial birth
abortion permitting physicians to perform the procedure “
‘where it is necessary, in appropriate medical judgment for
the preservation of the life or health of the mother.’ ” Id. at
931, 120 S.Ct. 2597 (quoting Casey, 505 U.S. at 879, 112
S.Ct. 2791). The Utah Wrongful Life Act did not include a
medical exception because it had no intent to infringe upon
the ability of a woman seeking an abortion to obtain one.
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The U.S. Supreme Court determined that because of the
Stenberg legislation, some prosecutors “may choose to pursue
physicians who use ... the most commonly used method
for performing previability second trimester abortions,” and
as a result “[a]ll those who perform abortion procedures
using that method must fear prosecution, conviction, and
imprisonment” resulting in “an undue burden upon a woman's
right to make an abortion decision.” Id. at 945, 120 S.Ct.
2597. The Utah Wrongful Life Act, on the other hand, even
though it might result in physicians being immune from some
suits, does not, as a result, permit physicians to withhold
information with impunity. The Utah Wrongful Life Act does
not inhibit the woman's ability to choose to abort an unviable
fetus regardless of the accuracy or quality of the medical
advice she receives.



¶ 28 In sum, although the statute may create a safe harbor
for doctors who withhold information from some patients,
the statute does not unduly burden the ability of a woman
who wishes to obtain an abortion. The statute does not place
any obstacle in the path of a woman who wants to abort
an unborn child. Further, even though the possibility exists
that a doctor may withhold information and not be subject to
certain claims, this potential obstacle is not so substantial that
it unduly burdens the right of a woman to choose to terminate
a pregnancy.



B. Utah Due Process



¶ 29 For the reasons given above under the federal due process
analysis, we conclude that the statute does not violate the
Utah Due Process Clause, Utah Const. art. I, § 7. *448
At this time we do not interpret the Utah Constitution
to give any further protection to plaintiffs than does the
federal constitution. We note that our state constitution may,
under some circumstances, provide greater protections for
our citizens than are required under the federal constitution.
Nevertheless, in this instance, we find no compelling need
to interpret the Utah Constitution differently from the United
States Constitution.



III. EQUAL PROTECTION



¶ 30 Plaintiffs assert the statute violates the federal and state
Equal Protection guarantees. According to the plaintiffs, the
statute employs classifications that burden the fundamental
right to choose an abortion. The statute “singles out the



group of parents employing the procreative decision making
process whose decision would involve abortion.” According
to plaintiffs, this classification “target[ing] those who would
choose abortion,” is not narrowly tailored to achieve a
legitimate state interest. The Medical Center insists the
statute does not violate equal protection principles because
the plaintiffs in this case claiming wrongful birth are not
similarly situated to other plaintiffs who claim wrongful
pregnancy. The Medical Center avers that the plaintiffs in
wrongful pregnancy cases never wanted to become parents,
but that parents in wrongful birth cases did want to become
parents, just not parents of a disabled child. The Medical
Center further argues that even if the groups are similarly
situated, the statute was narrowly tailored to achieve the
stated legislative purpose of respecting life.



A. Federal Equal Protection



[11]  ¶ 31 We hold that the Utah Wrongful Life Act does
not present equal protection problems and therefore does not
violate the Equal Protection Clause. The Act does not involve
a suspect or quasi-suspect classification. See Hickman v.
Group Health Plan, Inc., 396 N.W.2d 10, 14 (Minn.1986).
Plaintiffs allege that the statute “singles out” those who
choose to abort an unviable fetus, treating them differently
from those who would not so choose. The Supreme Court has
not recognized as a suspect or quasi-suspect class, however,
persons who choose to abort an unborn child. Because
plaintiffs are not a protected class, we conclude that the Equal
Protection Clause does not apply to this case.



B. Utah Equal Protection / Uniform Operation of Laws



[12]  ¶ 32 Although plaintiffs assert both state and federal
equal protection violations, plaintiffs do not offer any
different considerations or arguments to distinguish the state
guarantee from the federal one. Further, while plaintiffs
couch their Utah equal protection argument and Uniform
Operation of Laws argument as two separate arguments,
we consider them as one argument because the Uniform
Operation of Laws provision is, in fact, the Utah equal
protection guarantee.



¶ 33 This court has repeatedly considered article I, section
24, the Uniform Operation of Laws Clause, to be the Utah
analogue to the federal due process guarantee. See, e.g.,
Kennecott Corp. v. State Tax Comm'n, 858 P.2d 1381, 1388–
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89 (Utah 1993) (treating article I, section 24 and Equal
Protection Clause as the same); Greenwood v. North Salt
Lake, 817 P.2d 816, 820 (Utah 1991) (“[article I, section 24]
of the Utah Constitution and the equal protection clause of the
Fourteenth Amendment ‘embody the same general principle:
persons similarly situated should be treated similarly, and
persons in different circumstances should not be treated as
if their circumstances were the same.’ ”) (quoting Malan
v. Lewis, 693 P.2d 661, 669 (Utah 1984)); Condemarin v.
Univ. Hosp., 775 P.2d 348, 352–56, 369, 379–88 (Utah
1989). However, as we stated in Malan, “[t]he different
language of Article I, [section] 24, the different constitutional
contexts of the two provisions, and different jurisprudential
considerations may lead to a different result in applying
equal protection principles under Article I, [section] 24 than
might be reached under federal [equal protection] law.” 693
P.2d at 670. Moreover, while case law developed under
the Fourteenth Amendment may be persuasive in applying
Article I, section 24, such law is not binding on the state as
long as we do not reach a result that *449  violates the federal
equal protection clause. Id.



[13]  ¶ 34 Article I, section 24 of the Utah Constitution
provides, “All laws of a general nature shall have uniform
operation.” Under Article I, section 24, a two-part test is
necessary to ensure the uniform operation of the laws:
“First, a law must apply equally to all persons within a
class. Second, the statutory classifications and the different
treatment given the classes must be based on differences that
have a reasonable tendency to further the objectives of the
statute.” Malan v. Lewis, 693 P.2d 661, 670 (Utah 1984)
(citations omitted).



¶ 35 Having explained the difference between federal equal
protection and the Utah Uniform Operation of Laws Clause,
and having set forth the Uniform Operation of Laws analytical
framework, we nevertheless simply hold that we do not
recognize persons who choose to have an abortion, as
opposed to those who choose not to, to be a class for
purposes of the Uniform Operations of Law analysis. At
the present we see no reason why persons who would
make a particular choice—abortion in this case—should, for
constitutional purposes, be recognized as a class and treated
any differently from those who would choose otherwise. The
right to obtain an abortion, the right asserted by plaintiffs
and upon which they claim exercise of should entitle them to
additional protection as a class, is properly within the realm
of substantive due process, not equal protection. Therefore,



we conclude that the Uniform Operation of Laws provision is
inapplicable to this case.



IV. PLAINTIFFS' CLAIMS FOR NEGLIGENT
INFLICTION OF EMOTIONAL DISTRESS
AND FAILURE TO OBTAIN INFORMED
CONSENT ARE BARRED BY THE ACT



[14]  [15]  ¶ 36 Plaintiffs claim the district court erred in
dismissing their claims for negligent infliction of emotional
distress and lack of informed consent as barred by the Utah
Wrongful Life Act because, they claim, neither requires proof
that plaintiffs would have aborted the child. We conclude that
plaintiffs' claims of negligent infliction of emotional distress
and lack of informed consent, as pled, are indeed barred by the
Utah Wrongful Life Act. We do not decide, however, whether
all claims for negligent infliction of emotional distress and
lack of informed consent are barred by the Act.



¶ 37 Plaintiffs' allegations of negligent infliction of emotional
distress and lack of informed consent have been pled, and
cannot be maintained without their argument that but for the
act or omission of the Medical Center, Marie would have
chosen to abort Mary Lorraine. Indeed, plaintiffs' essential
claim, from which these remaining claims flow, is that they
were deprived of the opportunity to choose whether or not
to abort Mary Lorraine. The claim for negligent infliction
of emotional distress “re-aver[s] all allegations previously
stated,” which include plaintiffs' claims that the Medical
Center negligently failed to provide plaintiffs with sufficient
information to make an informed decision whether to abort,
that because of this negligence Mary was “wrongfully born
afflicted with Down Syndrome, and will suffer the effects
of that syndrome for the remainder of her natural life,” that
they incurred the cost of labor and delivery, they are incurring
unwanted medical and other expenses related to the care of
Mary, and that they will be “unable to live ordinary lives
due to the increased attention Mary Lorraine will require.”
Plaintiffs' claim for failure to obtain informed consent “re-
aver[s] all allegations previously stated,” those discussed
above, and further insists that “[a] reasonable, prudent person
or persons in Plaintiffs' position would not have consented to
the health care rendered after having been fully informed as
to all facts relevant to the decision to give consent.” With this
claim plaintiffs again specifically allege they were “denied
the opportunity to make an informed decision as to the
medical care they would receive, and as to the continuation
of the pregnancy,” and, as a result, they suffer “mental





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993169014&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1388&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1388


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991155146&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_820&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_820


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991155146&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_820&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_820


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985100244&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_669


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985100244&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_669


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_352&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_352


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_352&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_352


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_352&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_352


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985100244&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_670&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_670


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985100244&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_670&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_670


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985100244&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_670&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_670


http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibc288ad2475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0








Wood v. University of Utah Medical Center, 67 P.3d 436 (2002)



464 Utah Adv. Rep. 8, 2002 UT 134



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 11



anguish and distress, loss of consortium, costs associated with
labor and delivery, extraordinary medical and other related
expenses, and the right to lead a normal life.” Plaintiffs' causes
of action as pled clearly request damages to compensate them
for not *450  being able to choose to abort Mary Lorraine.
The Act bars such claims.



CONCLUSION



¶ 38 The Utah Wrongful Life Act does not violate the Open
Courts Clause, the United States or the Utah Due Process
Clauses, the United States Equal Protection Clause, or the
Utah Uniform Operation of Laws provision, and we therefore
uphold the Act as constitutional. Plaintiffs' claim for wrongful
birth necessarily includes the allegation that but for the act or
omission of the Medical Center, plaintiffs would have aborted
Mary Lorraine, and is therefore barred by the Act. Plaintiffs'
other claims, as pled, also include the allegation that but for
the act or omission of the Medical Center, the plaintiffs would
have aborted Mary Lorraine, and are therefore also barred
by the Act. Accordingly, the decision of the district court is
affirmed.



¶ 39 Associate Chief Justice DURRANT concurs in Justice
WILKINS' opinion.



¶ 40 Justice HOWE concurs in the result in parts II and III of
Justice WILKINS' opinion.



DURHAM, Chief Justice, dissenting:
¶ 41 I respectfully dissent from the holding of the court on the
constitutionality of the Act, and note that Part I of this opinion
on the standard of review, having been joined by Justices
Howe and Russon, reflects the majority view on that issue.



¶ 42 Additionally, I note a serious flaw in the lead opinion's
analysis of the article I, section 11 argument. While the
majority of this court upholds a heightened standard of review
when section 11 is implicated, the lead opinion has actually
analyzed the Utah Wrongful Life Act under a standard that it
characterizes as “resolving any reasonable doubts in favor of
constitutionality [.]” Maj. Op. at ¶ 8. This further undermines
the legal analysis in this decision and the lead opinion's
conclusion that the Act is constitutional.



I. STANDARD OF REVIEW



¶ 43 In a brief, two-paragraph analysis, the lead opinion has
abandoned our carefully crafted and long relied-on analytic
model in article I, section 11 cases. The presumption of
constitutionality referred to by the lead opinion is a blunt
instrument determinative only in cases where no significant
constitutional right is claimed to have been abrogated
by a statute. The opinion claims that article I, section
11 rights are “no more important and [have] no greater
weight as a constitutional provision than other constitutional
provisions.” The lead opinion's rejection of a heightened
level of scrutiny overlooks the fact that article I of the Utah
Constitution, known as the “Declaration of Rights,” contains
affirmative guarantees of specific individual rights that are
indeed fundamental. Article I, section 11 rights are no more
important than other article I rights, but a cursory examination
of the subjects treated therein reveals that most, if not all,
of these rights have generated some form of heightened
judicial scrutiny. A mere rational basis is insufficient for the



legislature to intrude upon or eliminate religious liberty, 1



habeas corpus, see, e.g., Currier v. Holden, 862 P.2d 1357,
1363–65 (Utah Ct.App.1993), the right to bear arms, due
process of law, see, e.g., Condemarin v. Univ. Hosp., 775 P.2d
348, 356 (Utah 1989), In re Boyer, 636 P.2d 1085, 1087–
88 (Utah 1981), the rights of accused persons, see, e.g., In
re Criminal Investigation, 7th Dist. Ct., 754 P.2d 633, 640
(Utah 1988), unreasonable searches and seizures, see, e.g.,
Allen v. Trueman, 100 Utah 36, 57, 110 P.2d 355, 365 (Utah
1941) (Wolfe, J., concurring), freedom of speech and of the
press, see e.g.,  *451  West v. Thomson Newspapers, 872
P.2d 999, 1019 (Utah 1994), Kearns–Tribune Corp. v. Lewis,



685 P.2d 515, 521 (Utah 1984), or the protection against
taking private property for public use without compensation,
see e.g., Colman v. Utah State Land Bd., 795 P.2d 622, 631.
Notwithstanding the presumption of constitutionality we give
to statutes, this court has consistently applied various forms
of heightened review when article I rights are at issue. The
standard of review we have developed in section 11 cases
is entirely consistent with that approach and the lead author
offers no rationale for changing that standard, although it is
clear from his dissent in Laney v. Fairview City, 2002 UT 79,
¶ 87, 57 P.3d 1007, that he does not regard article I, section
11 as having any substantive content.



1 In Soc'y of Separationists v. Whitehead, 870 P.2d 916



(Utah 1993), for example, we noted that there is a



burden on one who challenges a law on constitutional
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grounds: “The act is presumed valid and we resolve



any doubts in favor of constitutionality.” Id. at 920.



However, the actual analysis undertaken by the court



in that case cannot be characterized as anything but



heightened scrutiny, given the importance of the “Utah



Constitution's religious and conscience provisions, read



in light of the history of the religious conflict that marked



the years Utah struggled to become a self-governing



state.” Id. at 940. As we stated, “Government is not to



prefer religion to nonreligion, but neither should it be



hostile to religion. Religious exercise is to be unfettered,



and freedom of conscience is to be supreme.” Id.



¶ 44 By contrast, our jurisprudence for many decades on this
issue has provided a wealth of justification for the standard
we have employed. As was stated in Allen, 100 Utah at 57,
110 P.2d at 365, “[m]oreover, a court will exercise stricter
scrutiny in evaluating measures that encroach upon civil
liberties than it will with respect to statutes that impact what
can be characterized as only economic interests.” (Wolfe, J.,
concurring). In Berry ex rel. Berry v. Beech Aircraft Corp.,
717 P.2d 670, while acknowledging the legislature's wide
latitude in “defining, changing, and modernizing the law,”
with the result at times being the creation of new legal rules
and the abrogation of old ones, id. at 676, we stated “the
basic purpose of Article I, section 11 is to impose some
limitation on that power for the benefit of those persons who
are injured in their persons, property, or reputations since they
are generally isolated in society, belong to no identifiable
group and rarely are able to rally the political process to
their aid.” Id. (citation omitted). The limitations placed on
the legislature are especially important when it comes to
protecting “important individual rights against legislative
power” as was intended by the framers who placed article I,
section 11 in the Utah Constitution. Horton v. Goldminer's
Daughter, 785 P.2d 1087, 1093 (Utah 1989).



[16]  [17]  ¶ 45 Article I, section 11 imposes limits on
the legislature to protect injured persons who are isolated
in society and lack political influence by guaranteeing them
access to the courts. Berry, 717 P.2d at 676. It does
not guarantee individuals “particular, identifiable causes of
action as such, but ... the availability of legal remedies for
vindicating the great interest that individuals in a civilized
society have in the integrity of their persons, property, and
reputations.” Id. at 677 n. 4. This court has recognized that
“a plain reading” of article I, section 11 “establishes that the
framers of the Constitution intended that an individual could
not be arbitrarily deprived of effective remedies designed to
protect basic individual rights.” Horton at 1090 (citing Berry,
717 P.2d at 675). In fact, the drafters of the Utah Constitution



understood that the “normal political processes would not
always protect the common law rights of all citizens to obtain
remedies for injuries.” Laney, 2002 UT 79 at ¶ 40, 57 P.3d
1007 (citing Berry, 717 P.2d at 676). This court has also held
that “[a] constitutional guarantee of access to the courthouse
was not intended by the founders to be an empty gesture[.]”
Berry, 717 P.2d at 675.



¶ 46 Contrary to the position taken by the lead opinion,
this court has consistently rejected the presumption of
constitutionality of statutes challenged under the remedies
clause of article I, section 11. Justice Stewart reasoned that to
presume constitutionality when statutes deprive individuals
of access to the courts “is to fail to give any greater weight
to a constitutional right than to a nonconstitutional interest,
such as a general social or economic interest.” Condemarin,
775 P.2d at 370 (Stewart, J., separate opinion) Justice
Zimmerman characterized the nature of the review this way:
“Because the interests at stake are specifically protected by
the constitution, the presumption of validity that normally
attaches to legislative action must be reversed once it is shown
that the enactment under scrutiny does, in fact, infringe upon
the interests enumerated in article I, section 11.” Id. at 368
(Zimmerman, J., concurring in part).



¶ 47 In its rejection of a heightened level of scrutiny for article
I, section 11 challenges, the lead opinion rejects long-standing
precedent. *452  Furthermore, it opens questions about the
standards this court has applied to review challenges to all
article 1 rights. I believe this approach is incorrect and unwise.



¶ 48 The lead opinion cites three cases for its assertion that
a presumption of constitutionality is the applicable standard
of review, none of them relevant in my view. The first case is
Zamora v. Draper, 635 P.2d 78 (Utah 1981), where the court
actually used article I, section 11 to avoid a statute depriving
a plaintiff of access to the court in some circumstances. Id.



at 80. In Zamora, this court did not strike the statute on its
face, but did use article I, section 11 to interject a “higher
principle[ ] of justice” that provided the plaintiff a remedy
that he would not have had under the statute alone. Id. at
81. In essence, the court found the statute unconstitutional as
applied under article I, section 11. As Zamora stated:



There are certain principles of law
relating to the validity of statutes
which have a bearing on the problem
of constitutionality here presented.
The first and foundational one is that
the prerogative of the legislature as the
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creators of the law is to be respected.
Consequently, its enactments are
accorded a presumption of validity;
and the courts do not strike down a
legislative act unless the interests of
justice in the particular case before
it require doing so because the act is
clearly in conflict with the higher law
as set forth in the Constitution.



Id. at 80 (emphasis added) (citations omitted).



¶ 49 The other cases cited by the lead opinion either did
not deal with article I, section 11, or, in the case of Lindon
City v. Engineers Const. Co., 636 P.2d 1070 (Utah 1981),
actually undertook a review of the constitutionality of the
Arbitration Act, notwithstanding the observation that “(1)
plaintiff does not support the point [on constitutionality]
by any substantial meritorious argument, and (2) that many
of our sister state courts have held similar acts to be
constitutional.” Id. at 1073. The presumption language in that
case goes merely to the point that the burden of convincing
the court of unconstitutionality lies with the challenger, not
to the conclusion that the legislature needs no more than a
minimal reason for overriding a constitutional guarantee.



[18]  ¶ 50 Although this court has not recognized the
guarantee included in article I, section 11 as “fundamental,”
as Justice Zimmerman has noted, “I do not think we intended
to denigrate the importance of the rights protected from
legislative abridgement by article I, section 11.” Condemarin,
775 P.2d at 367 (Zimmerman, J., concurring in part). This
court has wisely avoided the “analytical straitjacket” of
federal equal protection analysis by avoiding a rigid test
that dictates that some rights are fundamental and others are
not. Id. Instead, regarding article I, section 11 rights, this
court should examine in an individualized inquiry whether
a legislative enactment denies a litigant “a remedy by due
course of law” in order to determine whether article I, section
11 applies to the case at hand. Horton, 785 P.2d at 1090 (citing
Berry, 717 P.2d at 675).



II. ARTICLE I, SECTION 11



¶ 51 Article I, section 11 of the Utah Constitution, states that



All courts shall be open, and every
person, for an injury done to him
in his person, property or reputation,



shall have a remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this State, by himself or
counsel, any civil cause to which he is
a party.



¶ 52 This clear language “guarantees access to the courts and
a judicial procedure that is based on fairness and equality,”
and prevents arbitrary deprivation of “effective remedies
designed to protect basic individual rights.” Berry ex rel.
Berry v. Beech Aircraft Corp., 717 P.2d 670, 675 (Utah
1985). This clause is not an “empty gesture,” but was intended
to guarantee a judicial remedy for injury to one's person,
property or reputation. Id.



¶ 53 The constitution leaves room for the legislature to define,
change and modernize the law, but article I, section 11 limits
the *453  legislature's power to eliminate a remedy unless the
legislation is consistent with the two-part standard established
in Berry. 717 P.2d at 675–76 (recently upheld in Laney v.
Fairview City, 2002 UT 79, 57 P.3d 1007). First, the law
must provide the injured person “an effective and reasonable
alternative remedy ‘by due course of law’ for vindication of
his constitutional interest.” Berry, 717 P.2d at 675–76. This
benefit must be “substantially equal in value or other benefit
to the remedy abrogated in providing essentially comparable
substantive protection to one's person, property, or reputation,
although the form of the substitute remedy may be different.”
Id. at 680 (citations omitted). Second, if there is “no substitute
or alternative remedy provided, abrogation of the remedy
or cause of action may be justified only if there is a clear
social or economic evil to be eliminated and the elimination
of an existing legal remedy is not an arbitrary or unreasonable
means for achieving the objective.” Id.



¶ 54 The Utah Wrongful Birth Act (the “Act”), enacted in
1983, states in part that “[a] cause of action shall not arise,
and damages shall not be awarded, on behalf of any person,
based on the claim that but for the act or omission of another, a
person would not have been permitted to have been born alive
but would have been aborted.” Utah Code Ann. § 78–11–24
(2002). The constitutionality of this Act must be reviewed
under the Berry test.



¶ 55 The first step in deciding whether the Act violates the
constitutional guarantee of a remedy is to determine whether





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981149561&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981149561&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981149561&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_367&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_367


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_367&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_367


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989138883&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1090&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1090


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S11&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002501433&pubNum=4645&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002501433&pubNum=4645&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-24&originatingDoc=I8ee0446cf53e11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)








Wood v. University of Utah Medical Center, 67 P.3d 436 (2002)



464 Utah Adv. Rep. 8, 2002 UT 134



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 14



the Act abrogated an existing legal remedy. Berry, 717 P.2d at
677 n. 4, 680; Day v. State ex rel. Dep't. of Pub. Safety, 1999
UT 46, ¶ 38, 980 P.2d 1171, 1184. Therefore, the question is
whether a legal remedy for wrongful birth existed in Utah in
1983 when the Act was passed.



¶ 56 In this inquiry, the majority opinion rejects plaintiffs'
argument that the Act abolished the right to claim negligence
against a medical provider who gives erroneous medical
advice to a patient who, based on that erroneous advice,
decides to proceed with a pregnancy and then delivers a
disabled child. The majority concludes that the Act did
not abolish an existing legal claim or remedy. I disagree.
The majority opinion has ignored the fact that article I,
section 11 is “not concerned with particular, identifiable
causes of action, but rather with the availability of legal
remedies to vindicate individuals' interests in the integrity of
their persons, property and reputations.” Currier v. Holden,
862 P.2d 1357, 1360–1 (Utah Ct.App.1993), cert. denied,
McClellan v. Holden, 870 P.2d 957 (Utah 1994) (quoting
Berry, 717 P.2d at 677 n. 4); see also Craftsman Builder's
Supply v. Butler Mfg., 1999 UT 18, ¶ 53, 974 P.2d 1194,
1209 (Stewart, J., concurring) (noting “Section 11 protects a
citizen's right to a remedy rather than causes of action as such
[.]”) (emphasis added).



¶ 57 Here, plaintiffs were injured in person and property.
First, their personal right to make informed, lawful decisions
regarding medical treatments and procedures as subverted
by the admitted negligence of the defendant. Second, the
Act has precluded them from pursuing any remedy for that
harm. The right to be compensated for a personal injury
is a property right that requires access to the courts for
enforcement. Condemarin v. Univ. Hosp., 775 P.2d 348, 354,
360 (Utah 1989). The label placed on an injury is not its most
important characteristic. It is irrelevant what the exact injury
is called if it causes injury to person and property. This court's
inquiry should not be so superficial as to begin and end with
whether or not, on the day the Act was passed, there was a
specific cause of action entitled “wrongful birth.” The inquiry
must focus on the nature of the harm and the recognition that
it was, and is, cognizable at law. Therefore, the court should
not focus merely on the “wrongful birth” label, but rather
on legal remedies vindicating the right to receive correct
and complete medical information in relation to pregnancy-
related choices. For example, if the Act eliminated the right
to sue for negligent treatment in all open heart procedures, or
for failure to obtain informed consent in the course of heart
treatment, no one would be likely to argue that “heart-related



malpractice claims” were a special category of injury. The
question here is whether the plaintiffs have a fundamental
*454  legal remedy for harm caused by another's negligence.



Whether the injury is labeled negligence leading to the loss
of an informed decision (medical malpractice) or inability to
terminate the pregnancy (wrongful birth) is irrelevant. Both
constitute injuries that necessitate the availability of legal
remedies, and therefore access to the courts, to vindicate a
lawful interest.



¶ 58 The “wrongful birth” cause of action is nothing more
than a legal remedy for medical malpractice based on
negligence. Payne ex rel. Payne v. Myers, 743 P.2d 186,
188–89 (Utah 1987) (stating that “[i]n an action for wrongful
birth, the plaintiff has the burden of establishing” traditional
elements of negligence). In fact, many courts have recognized
“wrongful birth” as a simple medical malpractice claim,
resulting from negligence. See Bader, Northeast Indiana
Genetic Counseling, Inc. v. Johnson, 732 N.E.2d 1212, 1216
(Ind.2000) (stating that it is unnecessary to “characterize
the cause of action here as ‘wrongful birth’ since labeling
the cause of action as ‘wrongful birth’ adds nothing to
the analysis, inspires confusion and implies the court has
adopted a new tort ”) (emphasis added); Garrison v. Med.
Ctr. of Delaware, Inc., 581 A.2d 288, 290 (Del.1990) (the
cause of action need not be characterized as “wrongful
birth” since it falls within the realm of traditional tort and
medical malpractice law); Arche v. U.S. Dept. of Army,
247 Kan. 276, 798 P.2d 477, 479 (1990) (applying medical
malpractice and a negligence analysis, with standard elements
of negligence, to wrongful birth claim); Harbeson v. Parke–
Davis, Inc., 98 Wash.2d 460, 656 P.2d 483, 493 (1983)
(en banc) (holding action for wrongful birth “fits within the
conceptual framework of our law of negligence”).



¶ 59 The majority opinion notes that this court has
acknowledged that “other states that had considered wrongful
birth claims were almost unanimous in their recognition of a
cause of action where it was alleged that but for negligence,
the parents would have terminated a pregnancy.” Maj. Op.
at ¶ 14. (citing C.S. v. Nielson, 767 P.2d 504, 506 n. 4
(Utah 1988); Payne, 743 P.2d at 188–89 n. 5). However,
the majority opinion does not acknowledge that in a 1988
decision, five years after the Act was passed in 1983, this
court assumed, albeit without specifically deciding, that a
wrongful birth cause of action already existed in Utah. Payne,
743 P.2d at 188 n. 5. In Payne, plaintiffs alleged wrongful
birth and the court found that a duty existed that the doctors
may have breached in providing negligent medical advice
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regarding potential birth defects of a fetus. Id. at 189–
90. After finding a duty and a possible breach, this court
concluded that the “[p]arents had a remedy against the state
defendants for injuries arising out of the negligent acts of
State employees....” Id. at 190. Finally, this court held that
“the parents were not denied the guarantees of article I,
section 11 because [when their wrongful birth claim arose]
they still had an opportunity to seek redress in the courts.”
Id. (emphasis added). Specifically, the Payne court observed
that the parents in that case “had a remedy against the ...
defendants for injuries arising out of ... negligen[ce],” i.e.,
their claim for wrongful birth, but that their failure to follow
procedural requirements extinguished the claim. “Had they
[given timely notice of claim], they might have obtained
judgment....” Id.



¶ 60 The court in Payne expressly held that a duty existed
in the parental counseling context. Justice Howe, for a
unanimous court, wrote:



The increased ability of health
care professionals to predict and
detect the presence of fetal defects
and the capacity to assess risk
factors associated with unborn
and even unconceived children
have considerably enhanced the
importance of genetic counseling....
Courts accordingly have recognized
that physicians who perform
testing and provide advice relevant
to the constitutionally guaranteed
procreative choice ... have a
corresponding obligation to adhere to
reasonable standards of professional
performance.



Id. at 189 (emphasis added).



¶ 61 Even after the Act was passed, courts, including Utah's
Court of Appeals, have concluded that Payne implicitly
recognized the cause of action for wrongful birth as a logical
extension of mainstream medical malpractice law. Payne, 743
P.2d at 188 n. 5. See State *455  v. Shipler, 869 P.2d 968,
970 (Utah Ct.App.1994) (noting that in Payne, this court held
that “in an action for wrongful birth ..., the Utah Supreme
Court held that the causes of action did not accrue until the
birth of the gravely ill child [.]”); Arche v. U.S. Dept. of Army,
247 Kan. 276, 798 P.2d 477, 479 (1990) (citing Payne for
the proposition that Utah recognizes wrongful birth causes of



action). Regardless of whether this court explicitly held that
“wrongful birth exists in Utah,” this court did state that the
plaintiffs could have brought their wrongful birth cause of
action in that case, had their claim been timely. Id.



¶ 62 In addition, Utah has joined the majority of jurisdictions
that have recognized an action for the closely related claim
for wrongful pregnancy. “Wrongful pregnancy” denotes
parents “bring[ing] a claim on their own behalf for the
monetary and emotional damages they suffered as a result
of giving birth to a normal and healthy but unplanned and



unwanted child.” 2  C.S. v. Nielson, 767 P.2d 504, 506 (Utah
1988) (citations omitted). Such actions are based upon a
“negligently performed or counseled sterilization procedure
or abortion, or negligence in preparing or dispensing a
contraceptive prescription.” Id. at 506. In Nielson, the court
also noted that courts “have been almost unanimous in their
recognition of a [wrongful birth] cause of action against a
physician or other health care provider where it is alleged
that but for the defendant's negligence the parents would have
terminated the congenitally or genetically defective fetus by
abortion.” Id. at 506 n. 4. Nielson did not except Utah from
that list.



2 The court in Nielson distinguished between wrongful



pregnancy, wrongful life and wrongful birth actions in



the following way:



‘Wrongful pregnancy,’ or ‘wrongful conception’



as it is occasionally termed, refers to those cases



where parents bring a claim on their own behalf



for the monetary and emotional damages they



suffered as a result of giving birth to a normal



and healthy but unplanned and unwanted child.



Such actions are usually based upon a negligently



performed or counseled sterilization procedure or



abortion, or negligence in preparing or dispensing



a contraceptive prescription.... ‘Wrongful birth,’ on



the other hand, refers to the cause of action whereby



parents claim they would have avoided conception



or terminated an existing pregnancy by abortion but



for the negligence of those charged with, among



other things, prenatal testing or counseling as to the



likelihood of giving birth to a physically or mentally



impaired child. ‘Wrongful life’ is the corresponding



action by or on behalf of an impaired child alleging



that but for the medical professional's negligence,



the child would not have been born to experience



the pain and suffering associated with his or her



affliction or impairment.
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C.S. v. Nielson, 767 P.2d 504, 506 (1988) (citations



omitted).



¶ 63 Assuming, arguendo, that it is unclear whether in 1983
this court recognized a “wrongful birth” cause of action,
we must examine whether a broader claim for medical
malpractice existed in Utah in 1983 that vindicated the
same rights. I conclude that it did. Wrongful birth is a
garden-variety medical malpractice claim requiring the usual
elements of negligence. There is no question that a claim for
medical malpractice existed in 1983 for medical malpractice
based on negligence. See Reiser v. Lohner, 641 P.2d 93, 98
(Utah 1982) (“It is a settled rule that the physician must
inform the patient of all substantial and significant risks
that may occur before operating on him ... and the resultant
injury must have been proximately caused by the procedure
administered”). Thus, a claim for medical malpractice that
vindicated the same rights as a “wrongful birth” cause of
action was recognized in 1983 and is protected by the
constitution.



¶ 64 The next inquiry is whether the Act provides an effective
and reasonable alternative remedy for the remedy eliminated.
Under the first prong of the Berry test, article I, section 11
“is satisfied if the law provides an injured person an effective
and reasonable alternative remedy ‘by due course of law’ for
vindication of his constitutional interest.” Berry, 717 P.2d
at 680. Here, the Act provides no effective or reasonable
alternative remedy. In fact, unlike Berry, Horton, Sun Valley,
and Craftsman (all article I, section 11 challenges to statutes
based on statutes of limitation or statutes of repose), or
Condemarin (an article I, section 11 challenge based on
a liability cap for medical malpractice), the Act provides
no remedy whatsoever, completely cutting off an injured
plaintiff's *456  access to the courts. See Craftsman, 1999
UT 18, ¶¶ 19–23, 974 P.2d 1194; Condemarin, 775 P.2d 348;
Horton v. Goldminer's Daughter, 785 P.2d 1087 (Utah 1989);
Sun Valley Water Beds of Utah, Inc. v. Herm Hughes & Son,



Inc., 782 P.2d 188 (Utah 1989); Berry, 717 P.2d 670 (Utah
1985). The majority opinion acknowledges that the Act may
create a “safe harbor” for doctors from “certain professional
malpractice claims.” Maj. Op. at ¶ 13.



¶ 65 In Nielson this court acknowledged that “[t]he failure
to recognize a cause of action against a physician who
negligently performs surgical sterilization procedures would
be a grant of absolute immunity to a physician whose
negligence results in injury to the patient.” Nielson, 767 P.2d
at 506 (citations omitted). The court declined to grant medical
providers such broad immunity and saw “no reason why a



physician who performs such surgery [sterilization] should
be held to a lesser standard of care than a physician or
surgeon who performs any other surgical procedure.” Id. at
508. This court also warned that “[s]uch a ruling could lead
to a decrease in the standard of care, and would leave victims
of professional negligence without a remedy' ” violating
article I, section 11. Id. Nielson's reasoning applies equally to
plaintiffs' claims of negligent testing and counseling.



¶ 66 The only major difference between Nielson and the
instant case is that in Nielson the negligence occurred in the
provision of information about sterilization prior to birth and
in this case the negligence occurred in the provision of genetic
counseling prior to birth. In both cases, the essence of the
claim is that the parents received negligent medical advice,
leading to the birth of a child who would not have been
born but for the negligent advice. However, under the Act
and the majority's holding, in cases of wrongful pregnancy
a plaintiff has a remedy, whereas in cases of wrongful birth
the remedy has been completely eliminated. This result is
unfair; some victims of medical malpractice have remedies
and others do not, even when the nature of the malpractice and
of the injuries is identical. Ms. Nielson knew of her alleged
injury regarding the negligent conveyance of information at
the time she became pregnant, and therefore she could sue.
Ms. Wood, on the other hand, could not know about the
alleged negligently provided information until after she gave
birth, and she cannot. Under the reasoning of the Nielson
court, there is no reason for the discrepancy. Because no
alternative remedies exist for medical negligence resulting in
birth of a physically or mentally impaired child where the
parents were denied information in the choice to terminate the
pregnancy, the Act fails the first prong of the Berry test.



¶ 67 The second prong of the Berry test states that “if there
is no substitute or alternative remedy provided, abrogation
of the remedy or cause of action may be justified only if
there is a clear social or economic evil to be eliminated
and the elimination of an existing legal remedy is not an
arbitrary or unreasonable means for achieving the objective.”
Berry, 717 P.2d at 680. This prong requires a balancing
test “wherein the exigencies associated with the ‘social or
economic’ evils addressed by legislation must be weighed
against the reasonableness of its intrusion upon personal
rights.” Condemarin, 775 P.2d at 360. Completion of this
balancing test requires an examination of the Act in question
as well as an examination of legislative history.
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¶ 68 On its face, this act does not identify a social or economic
evil to be eliminated. Where no evil is identified, the court
should look to the “obvious purpose” of the legislation.
Horton, 785 P.2d at 1094; Ross v. Schackel, 920 P.2d 1159,
1166 (Utah 1996). From the language of the Act and from
its history, it is clear that its purpose was to eliminate or
reduce opportunities for the exercise of the lawful choice
to abort a fetus with a prenatally diagnosed defect. See
Utah Legislative Survey: Wrongful Life and Wrongful Birth
(hereinafter “Wrongful Life”), 1984 Utah L.Rev. 221, 224 n.
747. However, since the right to choose whether or not to
abort is statutorily protected in Utah, Utah Code Ann. section
76–7–302, as well as part of a fundamental right to privacy
under the United States Constitution, Planned Parenthood
v. Casey, 505 U.S. 833, 112 S.Ct. 2791, 120 L.Ed.2d 674
(1992), it *457  cannot be considered a “social evil” for the



purposes of article I, section 11. 3  Since there is no other evil
identified, the Act does not eliminate a social evil and does not
satisfy the second prong of the Berry test. Additionally, since
there is no evil that was eliminated with the Act, there is no
need to examine whether the elimination of the existing legal
remedy was an arbitrary or unreasonable means for achieving
the objective.



3 However morally reprehensible abortion may be to many



people, for religious or other reasons, the United States



Constitution protects the right of individuals to seek its



use for reasons that are sufficient to the person making



the choice. Many would disagree about the morality of



aborting a fetus with a severely defective condition, or a



milder one. Even more would disagree about terminating



a pregnancy to avoid having a child of one gender or



the other. The federal constitution does not permit the



state to regulate such personal, individual moral choices,



however. Interestingly, international ethical norms assert



that abortion for gender selection is unethical and a



violation of human rights, whereas there is no similar



view of abortion for the prevention of genetic and other



birth defects. See Adrienne Asch, Prenatal Diagnosis



and Selective Abortion: A Challenge, 89 Am. J. Pub.



Health 1646 (1999).



¶ 69 In sum, the Act fails the Berry test. First, it precludes
a remedy for wrongful birth based upon negligence, yet
provides no alternative remedy. Second, the Act attempts
to discourage an act that is constitutionally and statutorily
protected by placing a significant burden on its exercise.
The Act therefore violates article I, section 11 of the Utah
Constitution.



III. DUE PROCESS



¶ 70 The majority opinion holds that the legislature's refusal
to permit recovery for wrongful birth is permissible in that its
action does not interfere with federal or state constitutional
due process. I disagree.



A. Federal Due Process



¶ 71 Roe v. Wade established a woman's right to an abortion
as a right of privacy founded in the First, Fourth, Fifth, Ninth,
and Fourteenth amendments, as well as in the penumbra
of the Bill of Rights. 410 U.S. 113, 152, 93 S.Ct. 705, 35
L.Ed.2d 147 (1973). Since Roe, the United States Supreme
Court has held that the right of a woman to terminate her
pregnancy is specially protected by the Due Process Clause.
Planned Parenthood v. Casey, 505 U.S. 833, 846, 112 S.Ct.
2791, 120 L.Ed.2d 674 (1992) (plurality opinion); Stenberg
v. Carhart, 530 U.S. 914, 120 S.Ct. 2597, 147 L.Ed.2d 743
(2000) (adopting Casey purpose and effect test in majority
opinion). Casey established that a law that infringes on a
woman's right to abortion is unconstitutional if it has the
“purpose or effect of placing a substantial obstacle in the
path of a woman seeking an abortion of a nonviable fetus.”
Casey, 505 U.S. at 877, 112 S.Ct. 2791 (emphasis added).
An obstacle is substantial if it is “calculated [not] to inform a
woman's free choice, [but to] hinder it.” Id.



¶ 72 The Casey court also noted that a law with such a
purpose would be invalid “because the means chosen by
the State to further the interest in potential life must be
calculated to inform the woman's free choice, not hinder
it.” Id. at 877, 112 S.Ct. 2791 (emphasis added). In fact,
the Casey Court repeatedly emphasized that informed choice
was central to a woman's liberty interest, going so far as to
encourage legislation “aimed at ensuring a decision that is
mature and informed.” Id. In short, if a law has an improper
purpose in hindering a woman's free choice in obtaining an
abortion, such as the Utah Wrongful Life Act, it violates the
Due Process Clause of the United States Constitution and is
invalid. Id. at 877.



¶ 73 Here, the purpose of Utah's Wrongful Life Act is
to discourage and burden a woman's choice to obtain an
abortion; the Act serves to interfere with the provision of
accurate and correct information regarding the health of a
fetus. It also improperly aims to reduce or eliminate abortion,
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which becomes obvious when examining its legislative
history.



¶ 74 The majority opinion notes that “[t]he statute's purpose
is not to unduly burden the ability of a woman to abort an
unviable fetus, but to prevent lawsuits for wrongful birth and
thereby ‘encourage all persons to respect the right to life of
all other persons.’ ” Maj. Op. at ¶ 18 (citation omitted). It
then contends *458  that it “need not examine the legislative
history of th [is] statute to discover the legislative intent.”
Maj. Op. at ¶ 19. It also opines that “where the legislative
purpose is expressly stated and agreed to as part of the
legislation, we do not look to the views expressed by one
or more legislators in floor debates, committee minutes,
or elsewhere, in determining the intent of the statute.”
Id. Therefore the court holds that the statute is facially
constitutional.



¶ 75 The majority opinion disregards, in my view, the
appropriate test for determining whether a statute has
a constitutionally improper purpose. While the opinion
correctly states that as a general rule legislative history is
relevant only where statutory language is ambiguous, this
rule does not apply where the purpose of a statute is alleged
to determine its constitutionality. In fact, the United States
Supreme Court has ignored the general rule in the area of
abortion as well as other areas. Edwards v. Aguillard, 482
U.S. 578, 586, 107 S.Ct. 2573, 96 L.Ed.2d 510 (1987).
To determine if a statute has an improper purpose, a court
must look beyond the statute's unambiguous language to the
legislative history. Id. at 594–95, 107 S.Ct. 2573 (noting that
a finding of improper purpose is determined by analyzing the
statute on its face as well as its legislative history). This is
especially true when analyzing the legislative purpose under
the Casey purpose prong. See generally Jane L. v. Bangerter,
102 F.3d 1112, 1116 (10th Cir.1996) (“A forbidden purpose
may be gleaned both from the structure of the legislation and
from examination of the process that led to its enactment.”);
Richmond Med. Ctr. For Women v. Gilmore, 55 F.Supp.2d
441, 486 (E.D.Va.1999) (“under Casey, the legislative intent
behind the enactment is a pertinent inquiry”).



¶ 76 In fact, the United States Supreme Court has even noted
that a court does not need to accept a legislature's express
and unambiguously stated purpose if the legislative history
shows that the proffered purpose was not sincere, but merely
a sham. Edwards, 482 U.S. at 586, 107 S.Ct. 2573 (finding
statute unconstitutional after legislative history revealed that
legislature's stated purpose in statute was not sincere). See



also Bangerter, 102 F.3d at 1116 (striking down a Utah statute
with a preamble that expressly declared the statute's purpose
was protecting lives and the right to life of unborn children
and holding that limiting availability of abortions after twenty
weeks gestational age to only three narrow circumstances was
unconstitutional).



¶ 77 I disagree, moreover, with the majority opinion's
conclusion that the Act expresses an allegedly proper and
unambiguous purpose. The Act's plain language eliminates
a cause of action that would otherwise exist but for the link
between the cause of action and abortion. The text of the



Act 4  states that its purpose is to “encourage all persons to
respect the right to life of all persons ... including all unborn
persons.” Utah Code Ann. § 78–11–23 (1983). The Act bans
all actions based on negligence where birth occurred instead
of an abortion.



4 The language of the Act is as follows:



The legislature finds and declares that it is



the public policy of this state to encourage all



persons to respect the right to life of all other



persons, regardless of age, development, condition



or dependency, including all handicapped persons



and all unborn persons.



A cause of action shall not arise, and damages shall



not be awarded, on behalf of any person, based on



the claim that but for the act or omission of another a



person would not have been permitted to have been



born alive but would have been aborted.



The failure or refusal of any person to prevent the



live birth of a person shall not be a defense in



any action, and shall not be considered in awarding



damages or child support, or imposing a penalty, in



any action.



Utah Code Ann. § 78–11–23–25.



¶ 78 Looking at the statute as a whole, it seeks to “respect
the life of ‘unborn persons' ” by immunizing medical care
providers from liability for negligent, reckless or intentional
acts only when those acts prevent abortions from occurring.
This language demonstrates quite clearly that the purpose of
the Act is to reduce or eliminate abortion, even at the cost of
standards of due care for medical care providers. Although the
language of the Act does not explicitly state that its purpose
is to reduce abortions, the only available inference from
connecting the first *459  and second sections of the Act is
that there is such an unconstitutional motive. The purpose of
the Act is to respect the lives of the unborn, but its provisions
can have no effect other than to reduce abortion or at least
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to penalize its use. Therefore, the text of the Act taken as a



whole reflects an improper purpose. 5



5 If the purpose of the Act was really to prevent punishing



doctors who did not want to perform abortions the Act



would have codified the right to refuse to perform an



abortion without eliminating a person's right to judicial



redress for injury caused by medical malpractice. See 42



U.S.C. § 300a–7 (Supp.2002).



¶ 79 Besides the improper purpose inherent in the structure
and text of the statute itself, legislative history conclusively
demonstrates that its purpose was to place an obstacle in the
path of those choosing to abort. The due process challenge to
this Act will be no surprise to its drafters as the legislature's
general counsel explicitly recognized that this statute could be
challenged on due process grounds. Materials of Legislative
General Counsel on S.B. 149 (general counsel commenting
in the Legislative Approval letter that he would “imagine
a challenge to this [S.B. 149] as being a violation of due
process, and perhaps equal protection”). As noted above, this
court must look to the legislative history to discover if the
expressed purpose was in fact the true purpose or merely a
sham. Legislative history indicates that the purpose behind
the Act was to eliminate wrongful life actions which have four
“frightening implications.” Materials of Legislative General
Counsel on S.B. 149. See also Wrongful Life, supra ¶ 67, at
224 n. 747 and accompanying text; Salt Lake Trib., June 20,
1999, at C7 (quoting Lynn Wardle, the Act's drafter, as stating
“there are a lot of people who believe abortion is an abhorrent
moral crime, so the purpose was to protect them from being
forced by pressures to be collaborators or accomplices in



something they find morally abhorrent.”). 6  Two of the
four frightening implications were that the wrongful life
concept may “eliminate virtually all handicapped children”
and “increase the incidence of sex-selection abortions.” Id.
(noting that “if an obstetrician/gynecologist knows he may
be sued for [wrongful birth] he'll find it in his best interests
to ensure that handicapped newborns (who somehow slip



through the screening programs) do not survive”). 7  By
naming two extreme examples of what people can legally do
under the current abortion regime, the drafter indicates his
disapproval of these types of abortions and attributes them to
the wrongful life concept. Id. (noting also that the wrongful
life concept “treats babies as manufactured products and
prenatal screening as quality control”). By noting the nexus
between wrongful life actions and sex-selection abortions or
defective fetus abortions, the drafter of the Act was clearly
trying to reduce these types of abortions by eliminating the



remedy of wrongful life. Even if it were true that pre-natal
testing increases the number of abortions, which it is not, this
purpose is still improper under the Casey purpose prong.



6 Ironically, studies have shown that diagnosing fetal



conditions has actually reduced the number of pregnancy



terminations, as many women in the high risk category



would have terminated a pregnancy had they not



known the health of their fetus. The Pro–Life Bonus of



Amniocentesis, 302 New Eng. J. Med. 925 (1980) (noting



that the increased availability of prenatal testing has led



many women who would not have considered having



children to get pregnant).



7 This statement, of course, is tantamount to an assertion



that negligent physicians are likely to be murderers as



well.



¶ 80 The Act's legislative history also indicates that the
drafters intended the Act to interfere with parents becoming
“informed” regarding the health of their fetus. According to
a proponent instrumental in drafting the Act, it was passed
because of an emerging trend in genetic testing. See Materials
of Legislative General Counsel on S.B. 149; Wrongful Life,
supra ¶ 67, at 224 n. 748 and accompanying text. The
proponents reasoned that if wrongful birth actions were
allowed, physicians would routinely perform genetic testing
in order to avoid malpractice suits. The proponents feared that
routine genetic testing encouraged abortions by “informing
parents” of the test results. Wrongful Life, supra ¶ 67, at 224
n. 748 and accompanying text. Thus, to discourage testing
and eliminate the repercussions of not informing parents,
the legislature passed the *460  Act anticipating that the
uninformed parents would not choose to abort. Id. This
purpose—to eliminate informed choice—attempts to “place a
substantial obstacle in the path” of exercising a fundamental
right to make an informed decision regarding the reproductive
process. Further, the Act not only violates Casey by hindering
the ability to obtain correct and accurate information, but
it actually attempts to hinder a woman from exercising the
informed choice to abort a child. Therefore, the Act's purpose
violates the Casey test.



¶ 81 Since a law is unconstitutional if it has the purpose
or effect of placing a substantial obstacle in the path of a
woman seeking an abortion, there is no reason to examine
whether the effect of this statute was improper. However,
since the majority opinion considered the question of whether
the statute had an improper effect a “closer question,” I will
discuss this prong as well. Maj. Op. at ¶ 21. I point out,
however, that this discussion is necessarily limited because of
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the procedural posture of the case. The trial court dismissed
this action and granted judgment on the pleadings. Thus, no
record has been developed on the effect of the Act.



¶ 82 The effect of the Act substantially obstructs and burdens
a woman's exercise of an informed decision to terminate
a pregnancy. It allows information regarding the health of
a fetus to be negligently or intentionally withheld without
consequences. This information is so integral to informed
choice that its omission burdens the right to make an informed
decision to abort. See Julie F. Kowitz, Not Your Garden
Variety Tort Reform: Statutes Barring Claims for Wrongful
Life and Wrongful Birth are Unconstitutional under the
Purpose Prong of Planned Parenthood v. Casey, 61 Brooklyn
L.Rev. 235, 265 (1995).



¶ 83 The Act shields physicians and other healthcare
providers from liability for failing to provide accurate,
medically correct information to their patients. It removes a
significant deterrent to the provision of incorrect information,
a deterrent function that is at the core of all American tort law.
See, e.g., Bowman v. Davis, 48 Ohio St.2d 41, 356 N.E.2d
496, 499 (1976) (“For this court to endorse a policy that
makes physicians liable for the foreseeable consequences of
all negligently performed operations except those involving
sterilization would constitute an impermissible infringement
of a fundamental right.”). The Act, through removal
of this deterrent, sends a message condoning, if not
encouraging, violations of the right to choose abortion by
permitting physicians to negligently withhold information
relevant to the choice. As Justice Howe observed in
Payne, “Courts accordingly have recognized that physicians
who perform testing and provide advice relevant to the
constitutionally guaranteed procreative choice ... have a
corresponding obligation to adhere to reasonable standards
of professional performance.” Payne, 743 P.2d at 189
(emphasis added). The majority concludes that the Act does
not create a “safe harbor for health care professionals who
withhold information” because it is likely that other claims
and professional discipline may result from intentionally
withholding information. Maj. Op. at ¶¶ 21, 24 (noting breach
of contract as an example of a claim that may still exist).
The problems associated with the regulatory process and/or
criminal remedies are entirely unaddressed by this record,
and I cannot agree that the majority's assertion is accurate.
Furthermore, the Act also creates a safe harbor for doctors
who negligently provide information regarding the health of
the fetus that may still infringe upon a woman's right to make



an informed choice regarding a pregnancy, as was alleged
here.



¶ 84 In addition, the majority opinion goes on to say that “just
because one cannot sue her physician for wrongful birth ...
[does not necessarily mean that physicians who disfavor
abortion] are therefore inclined not to reveal information
that would likely influence a woman to abort an unborn
child.” Maj. Op. at 22 (citation omitted). In essence, this is
an argument that the Act will not induce doctors to practice
less carefully or to withhold information from women seeking
abortion. Of course, I agree that though the Act may
not induce doctors to intentionally withhold information,
it nonetheless insulates them from liability for providing
negligent information. This undermines a fundamental *461
theory of tort law, that the imposition of sanctions on
negligent behavior will deter such behavior. Further, even
the drafters of the Act recognized that it would have some
effect on doctors, since they purported to draft it in part to
protect anti-abortion doctors from having to perform prenatal
tests that would reveal information about the health of a fetus.
Materials of Legislative General Counsel on S.B. 149.



¶ 85 In addition, the majority opinion notes that the Act does
nothing to hinder a woman “who has made the decision”
to abort a fetus; this observation misses the point. Maj. Op.
at ¶ 23. The point is that the Act condones the placing of
substantial obstacles in the path of one seeking to make an
informed decision about an abortion. Therefore, in addition to
the Act's purpose to prevent abortions, its effect is to obstruct
the right to informed reproductive choice. Accordingly, the
Act creates an undue burden on constitutionally guaranteed
rights, violates due process principles, and is unconstitutional.



¶ 86 Justice HOWE concurs in Part I of Chief Justice
DURHAM's dissenting opinion.



RUSSON, Justice, concurring in Chief Justice DURHAM's
opinion:
¶ 87I concur in Chief Justice Durham's dissenting opinion.
In my view, the central consideration in this case is
the preservation of a patient's ability to make informed
medical decisions and choices based on full, open, and frank
information from and discussions with his or her physician.
In that regard, the cause of action presented in this case
should be characterized as one for simple medical malpractice
negligence arising out of the hospital's alleged failure or delay
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in informing the patient of the results and interpretation of
certain genetic tests in connection with a pregnancy.



¶ 88 Justice Wilkins' analysis concerning whether Utah
recognized a cause of action for wrongful birth prior to
the enactment of the Utah Wrongful Life Act (“Act”) is
too formalistic in its insistence that a particular label (here
“wrongful birth or life”) attached to a cause of action must
have been specifically and explicitly adopted by this court
in order for that cause of action to be said to have been
recognized in Utah. What is determinative in this case, and
in any case, in the application of the Berry test's threshold
question of whether a statute abrogates an existing cause of
action is the nature of the cause of action, not the label placed
on the cause of action.



¶ 89 Here, plaintiffs have brought a cause of action that,
while termed “wrongful birth,” simply pleads a claim for
medical malpractice or negligence. This case is no different
than a run-of-the-mill medical malpractice suit. Prior to
the enactment of the Act, a plaintiff who was negligently
given incomplete or inaccurate information by a physician
upon which information she relied in making an informed
choice about a particular medical procedure or treatment
could maintain an action against the physician for medical
malpractice or negligence if the physician's negligence was
the proximate cause of an injury to her. The same should be
true in this case.



¶ 90 In the instant case, plaintiffs allegedly were
given delayed, incomplete, or incorrect information about



genetic test results related to a pregnancy. The allegedly
incorrect information or lack of information influenced the
couples' medical decision regarding whether to continue
the pregnancy, proximately resulting in some harm to
them. In any other medical context concerning any other
medical condition or procedure, such circumstances would
presumably support a cause of action for medical malpractice
negligence. The fact that this case involves the controversial
issue of abortion does not and should not affect the
characterization of the cause of action or the legal analysis
used to arrive at that characterization.



¶ 91 Because the cause of action stated in this case is one
for simple medical malpractice negligence, a cause of action
clearly recognized in Utah prior to the enactment of the Act,
and because the Act abrogates totally that cause of action, the
Act must pass muster under the Berry test to be constitutional.



¶ 92 I agree with Chief Justice Durham's Berry analysis and
her resulting conclusion that the Utah Wrongful Life Act is an
unconstitutional violation of article I, section 11 of the Utah
Constitution. Therefore, I would *462  hold that the Utah
Wrongful Life Act does not bar Wood's complaint, the trial
court's grant of judgment on the pleadings was error, and the
case should be remanded for further proceedings consistent
with this opinion and Chief Justice Durham's dissent.



All Citations



67 P.3d 436, 464 Utah Adv. Rep. 8, 2002 UT 134
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Supreme Court of Utah.



Ernie ZAMORA, Plaintiff and Appellant,
v.



Lorin DRAPER, Robert B. Clements and
Joe Greiner, Defendants and Respondents.



No. 17263.
|



Aug. 6, 1981.



Action was brought against police officers alleging that
plaintiff was assaulted by them. The second District Court,
Weber County, Ronald O. Hyde, J., dismissed action based
on defendants averment that they were police officers and that
plaintiff failed to file bond provided for in statute governing
actions against officers, and plaintiff appealed. The Supreme
Court, Crockett, Retired Justice, held that: (1) factual issue
as to whether defendants were acting as peace officers at
time of alleged assault needed to be resolved before court
could dismiss action on ground that defendants were acting
as peace officers and not as private individuals; (2) statute
was not unconstitutional as applied in usual and ordinary
circumstances; and (3) trial court's dismissal of plaintiff's
complaint without determining whether plaintiff was unable
to post bond required by statute was improper.



Reversed and remanded.



Attorneys and Law Firms



*79  Paul Gotay, Ogden, for plaintiff and appellant.



Scott Daniels, Salt Lake City, Timothy W. Blackburn, Ogden,
for defendants and respondents.



Opinion



CROCKETT, Retired Justice:



Plaintiff Ernie Zamora appeals from the granting of the
defendants' motion to dismiss his complaint, wherein he
alleges that he was assaulted by them. The dismissal was
based on the defendants' averment that they are Ogden Police
Officers and that the plaintiff failed to file the bond provided
for in Section 78-11-10, U.C.A., 1953.



That statute states:



Before any action may be filed against
any sheriff, constable, peace officer, ...
when such action arises out of, or
in the course of the performance of
his duty, ... the proposed plaintiff,
as a condition precedent thereto,
shall prepare and file ... a written
undertaking with at least two sufficient
sureties in an amount to be fixed
by the court, ... for the payment
to the defendant of all costs and
expenses that may be awarded against
such plaintiff, including a reasonable
attorney's fee to be fixed by the
court .... the prevailing party therein
shall, ... recover from the losing party
therein such sum as counsel fees as
shall be allowed by the court.



Three issues are raised by plaintiff:



First, that the statute does not apply because he sues the
defendants as laymen, not as police officers;



Second, that the statute is unconstitutional; and



Third, particularly so as applied to him, because he is
impecunious and unable to furnish the bond.



Charging Defendants as Private Individuals



In regard to plaintiff's argument that inasmuch as his
complaint expressly charges the defendants as private
individuals, and not as police officers, the statute does not
apply, the following observations are pertinent:



[1]  [2]  There can be no doubt about the proposition that
the statute was never intended, nor can it be properly applied,
as a blanket protection against suits for alleged wrongs done
by persons who happen to be peace officers where the alleged



wrongs have no connection with their official duties. 1  The
other side of that proposition is that when it reasonably
appears to the court that the alleged wrong arises out of
actions in connection with, or related to, the performance of
an officer's duty, a person suing him should not be able to
circumvent the statute by simply alleging that the defendant
acted outside his duty and thus in his private capacity.
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1 See Wright v. Lee, 104 Utah 90, 138 P.2d 246 (1943).



*80  [3]  Upon the basis of the plaintiff's averments and
representations to the trial court that the defendants were not
acting as peace officers, as opposed to the affidavits of the
defendants asserting that they were, there appears to be a
diametric dispute on that issue, which needs to be resolved
before the court could assume it to be a fact, and peremptorily
dismiss the action on the ground that the defendants were



acting as police officers and not as private individuals. 2



2 This is said in full awareness of the wording of Sec.



78-11-10 which seems to require the furnishing of the



bond “before any action may be filed against any ...



officer ...” In this action, the complaint did not mention



that the defendants were peace officers, the response of



the defendants first raised that issue.



Constitutionality of the Statute



[4]  There are certain principles of law relating to the
validity of statutes which have a bearing on the problem of
constitutionality here presented. The first and foundational
one is that the prerogative of the legislature as the creators of
the law is to be respected. Consequently, its enactments are



accorded a presumption of validity; 3  and the courts do not
strike down a legislative act unless the interests of justice in
the particular case before it require doing so because the act
is clearly in conflict with the higher law as set forth in the



Constitution. 4



3 Ellis v. Social Services Dept., etc., Utah, 615 P.2d 1250



(1980); Newcomb v. Ogden City, etc., 121 Utah 503, 243



P.2d 941 (1952).



4 Salt Lake City v. Perkins, 9 Utah 2d 317, 343 P.2d 1106



(1959); 3 Am.Jur. 383, cited in our case of Heathman v.



Giles, 13 Utah 2d 368, 374 P.2d 839 (1962).



[5]  It is noteworthy that the statute under consideration
has previously been involved in cases before this Court
under differing circumstances and has not been declared



unconstitutional. 5  With respect thereto, we see no persuasive
reason to disagree with these propositions supportive of the
validity of the statute: that peace officers are in an especially
hazardous calling rendering a service essential to public
safety and welfare. While it is the privilege of most of
us to steer clear of situations where there is violence and



danger, it is the sworn duty of peace officers to go into
such situations. Without extenuating thereon, this exposes
them to the possibility of becoming involved therein and
of incurring animosities of those engaged in such troubles,
with the consequent risks of lawsuits which may emanate
therefrom.



5 See Kiesel v. Dist. Ct., 96 Utah 156, 84 P.2d 782 (1938);



Wright v. Lee, 101 Utah 76, 118 P.2d 132 (1941).



Because of what has just been said, we see nothing
inherently unreasonable in the legislature viewing it as
within the police power of the sovereign, in the interest
of maintaining the peace and good order of society, to
provide this measure of protection to that class of officers



who are willing to undertake that hazardous responsibility. 6



Therefore, it is our view that the statute in question is not
necessarily unconstitutional as applied in usual and ordinary
circumstances. But as has been recognized, a statute may
be constitutional as applied in one set of circumstances, yet
may conflict with some constitutional mandate if improperly



applied in other circumstances. 7  This case is a good
illustration, as will be seen from what is said below.



6 That legislature may treat a class of persons favorably



for the purpose of preserving the public health, safety



or welfare, see Allen v. Intermountain Health Care, Inc.,



Utah, 635 P.2d 30, (1981), and authorities therein cited.



7 See Ellis v. Social Services Dept., footnote 3 above, and



authorities therein cited.



Plaintiff's Alleged Impecuniosity



[6]  Plaintiff's contention that due to his impecuniosity he
should not be required to furnish the bond that requires
looking at and comparing other aspects of our law. This is
so because the totality of the law is not always to be found



in one statute. 8  It is often not only desirable, but necessary,
to *81  give consideration to other provisions of the law
bearing on the problem. If there appears to be overlapping
or inconsistency, if it is possible to do so, the statutes should
be so interpreted and applied as to avoid conflict, and to
harmonize with higher principles of justice as set forth in the
Constitution.



8 Snyder v. Clune, 15 Utah 2d 254, 390 P.2d 915 (1964).
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Such a higher principle of justice applicable to this
controversy is stated in Article I, Section 11, of our Utah
Constitution:



All courts shall be open, and every
person, for an injury done to him
in his person, property or reputation,
shall have remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this State, by himself or
counsel, any civil cause to which he is
a party.



This assurance that everyone must have access to the courts
to avail themselves of the processes of justice is implemented
in Section 21-7-3:



Any person may institute, prosecute, defend and appeal any
cause in any court in this state by taking and subscribing,
before any officer authorized to administer an oath, the
following:



I, AB, do solemnly swear (or affirm) that owing to my
poverty I am unable to bear the expenses of the action or
legal proceedings which I am about to commence ....



The following section, 21-7-4, further provides:



On such oath or affirmation being filed
with any justice of the peace or clerk of
any court, such justice of the peace or
clerk, as the case may be, shall at once
file any complaint ... do any and all
things necessary or proper to be done
as promptly as if such litigant had fully
paid all the regular fees; ...



It requires but little reflection to realize that if the requirement
of furnishing a bond were in all circumstances an absolute bar
to the commencement of an action, the purpose and effect of
the constitutional provision and the statutes just quoted would
be defeated, and injustices may go unrectified. For example:
Assume some ever so outrageous mistreatment or abuse of a
person who is in such abject poverty that he could not post
a bond. Unless the filing fee and the bond are obviated by
his sworn oath to those facts, he would be utterly helpless to
avail himself of his right to access to the courts. It hardly need



be pointed out that this could open the way to any kind of
oppressive treatment however cruel or diabolical, without the
perpetrator being brought to account.



It is suggested that indiscriminate allowance of the filing of
such suits is contrary to the express wording of the statute and
defeats its purpose of affording protection to peace officers
against frivolous and/or vexatious lawsuits by compelling
them to come forward and defend. A pertinent rejoinder to
this is that the danger of filing meritless actions also exists as
to other kinds of lawsuits. It is the responsibility of the courts
not only to see that the purpose of the statute in protecting
police officers is served, but also to safeguard the rights of
persons who claim they have suffered injury.



The courts have the means at their command of conducting
appropriate preliminary procedures to make a determination
on these essential propositions: a) whether it is so clear
and without dispute that it can be ruled as a matter of law
that the action has no connection with or relationship to the
defendants duties as police officers; and (b) even if it does,
whether the plaintiff is in fact impecunious and unable to
furnish the bond. As to latter, it is significant that the statute
itself allows some flexibility wherein it provides that the
bond shall be “in an amount fixed by the court ....” This
would permit the court to fix the bond in accordance with
the plaintiff's circumstances, however impoverished he may
be, and yet allow him access to the court to seek justice,
as assured by Sec. 11 of Article I of our State Constitution,
quoted above.



Our conclusions are: That the statute should be so applied as
to harmonize with the ideals embodied in our Constitution
of *82  affording all persons equal justice under law, and of



access to the courts to serve that purpose; 9  that to dismiss the
plaintiff's complaint out of hand was improper; and further,
that the interests of justice require that this case be remanded
for proceedings consistent with this opinion, including a
preliminary determination as to whether the alleged wrongful
actions of defendants were related to their duties as police
officers, and if so, as to plaintiff's ability to furnish a bond,
and of what amount. No costs awarded.



9 See Boddie v. Conn, 401 U.S. 371, 91 S.Ct. 780, 28



L.Ed.2d 113 (1971), holding that it was denial of equal



protection of the law to refuse impecunious divorce



proceedings; but cf. Kras v. United States, 409 U.S.



434, 93 S.Ct. 631, 34 L.Ed.2d 626 (1973) excluding



bankruptcy proceedings from that rule.
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HALL, C. J., and STEWART, HOWE and OAKS, JJ.,
concur.



MAUGHAN, J., did not participate herein; CROCKETT,
Retired Justice, sat.



All Citations



635 P.2d 78
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constitutional violations under Section 1983, including 
illegal Fourth Amendment seizure, standard tort action 
for destruction of property and negligence. Also, 
possible hindrances to case (e.g., qualified immunity, 
exigent circumstances); scanning case law -printing 
and highlighting relevant portions. 



10/13/2014 RCA Phone M. Frame. Out left word. Legal research 0.30 75.00/hr 22.50 
regarding claims. 



10/14/2014 ASR Pre-litigation case research; possible claims - 2.10 40.00/hr 84.00 
constitutional vi_olations under Section 1983, including 
illegal Fourth Amendment seizure, standard tort action 
for destruction of property and negligence. Also, 
possible hindrances to case (e.g., qualified immunity, 
exigent circumstances); scanning case law -printing 
and highlighting relevant portions. 



-10/14/2014 RCA Phone from Mark Kittrell. Phone to Sean Kendall. 2.70 75.00/hr 202.50 
Email to Sean Kendall. Conference with Andrew 
Rawlings. Research best practices regarding training 
and policies. 



10/15/2014 ASR Research into Best Practices for Police training and 2.95 40.00/hr 118.00 
policy-making with regard to encounters with animals 
and domestic pets, particularly dogs. 
Also, wrote proposals in police training, etc. to 
incorporate Best Practices, ready to submit to the 
SLCPD. 



10/16/2014 ASR Best Practices: use of force and police encounters 2.00 40.00/hr SQ.DO 
with dogs. 
Written Proposals (after consulting animal behavior 
experts). 



10/16/2014 RCA Conference with Sean Kendall. Draft correspondence 2.60 75.00/hr 195.00 
to B. Boulton. Research regarding claims. 



10/17/2014 ASR Damages inquiry; case compilation on how much may 4.75 40.00/hr 190.00 
be demanded via settlement or litigation; further 
inquiry into negligence; infliction of emotional distress. 



10/17/2014 RCA Legal research. Read Andrew Rawling's 4.50 75.00/hr 337.50 
memorandum. Prepare for meeting with Mark Kittrell 
and C. Burbank. Speak with S. Kendall. 



10/18/2014 ASR Final assessment and compiling of pre-litigation 1.65 40.00/hr 66.00 
research, proposals, positions, and settlement data. 
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Sean Thomas Kendall Page 3 



Hours Rate Amount 



10/18/2014 RCA Read S. Kendall's statement. Phone S. Kendall. Read 4.20 75.00/hr 315.00 
articles regarding psychological effect of death of 
dogs. Legal research. Draft statement to present at· 
meeting with M. Kittrell and C. Burbank. 



10/19/2014 ASR Begin to draft complaint and compile brochure to show 0.95 40.00/hr 38.00 
p.d. 



10/19/2014 RCA Read research regarding settlements and verdicts in 8.30 75.00/hr 622.50 
cases where dogs are killed by police officers. Legal 
research regarding probable cause for warrants and 
exigent circumstances allowing warrantless searches. 
Finalize memorandum for meeting with M. Kittrell and 
C. Burbank. Organize presentation for meeting. 



10/20/2014 RCA Legal research. Conference with S. Kendall. To PSB. 6.50 75.00/hr 487.50 
Met with C. Burbank, C. Dunn, M. Kittrell. Conference 
with A Rawlings. Legal research regarding demand 
for reconsideration by SLCPD and CRB. 



10/21/2014 RCA Review CRB Investigation report. Legal research. . 8.10 75.00/hr 607.50 
Draft and revise demand for reconsideration. Phone S. 
Kendall. 



10/22/2014 RCA Legal research. Draft demand for reconsideration. 4.60 75.00/hr ·- 345.00 



Finalize and review final draft of demand. 



10/23/2014 RCA Review research regarding verdicts and settlements. 2.20 75.00/hr 165.00 
Read correspondence. Legal research regarding 
exigent circumstances and non-criminal investigative 
searches. Conference with D. Julio regarding measure 
of deaths. 



10/24/2014 DCJ Research whether Utah law controls damage in a. 0.50 40.00/hr 20.00 
Section 1983 claim. 



10/24/2014 DCJ Research what damages are recoverable for the killing 2.20 40.00/hr 88.00 
of a dog that results from Fourth Amendment violation. 



10/24/2014 RCA Legal research. Review and organize cases, articles. 1.80 75.00/hr 135.00 



10/27/2014 DCJ Research what damages are recoverable for an 2.30 40.00/hr 92.00 
unlawful search that results in the killing of a dog. 



10/27/2014 RCA Read and organize legal research. 2.40 75.00/hr 180.00 



10/28/2014 DCJ Research the availability of damages for emotional 3.20 40.00/hr 128.00 
distress resulting from the killing of a dog by police. 
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Sean Thomas Kendall 



10/28/2014 RCA Read new policies regarding use of lethal force 
against animals. Research other policies,· statutes. 
Read research regarding measure of damages. 



10/30/2014 DCJ Research Utah's determination of damages in 
deceased animal cases and damage awards in other 
jurisdictions. 



10/31/2014 DCJ Continued research and drafted memorandum · 
regarding what damages are recoverable for the killing 
of a dog that results from a Fourth Amendment 
violation 



For professii;>nal services rendered 



Name 
Andrew Rawlings 
Derek C Julio 
Rocky C. Anderson 



Additional Charges : 



Timekeeper Summary 



Page 4 



Hours ----'R:...:.a=t=e Amount 



1.60 



2.50 



3.50 



75.00/hr 120.00 



40.00/hr 100.00 



40.00/hr 140.00 



89.15 $5,494.50 



Hours 
19.85 
14.20 
55.10 



Rate __ .....,A...,m=o""u=nt 
40.00 . $794.00 
40.00 $568.00 
75.00 $4, 132.50 



----'Q=ty.,,. Price 



10/2/2014 Westlaw Research 
10/8/2014 Westlaw Research. 



10/10/2014 Westlaw Research. 
10/12/2014 Westlaw Research. 
10/13/2014 Westlaw Research. 
10/14/2014 Westlaw Research. 
10/15/2014 Westlaw Research. 
10/16/2014 Westlaw Research. 
10/17/2014 Westlaw Research. 
10/18/2014 Westlaw Research. 
10/21/2014 Westlaw Research. 
10/31/2014 Scanning Charge - (In House) First 500 @ $0.20 each 



Postage 



Total additional charges 



Total amount of this bill 



1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 



17 
1 



$23.20 23.20 
$9.40 9.40 



$41.30 41.30 
$28.10 28.10 



$300.00 300.00 
$15.70 15.70 
$49.00 49.00 
$29.40 29.40 



$388.30 388.30 
$94.00 94.00 
- $4.70 4.70 



$0.20 3.40 
$7.85 7.85 ------



$994.35 



$6,488.85 
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Sean Thomas Kendall Page 5 



Amount 



Balance due $6,488.85 
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----------~-------- -------·-
Winder & Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801)322-2222 Fax: (801)322-2282 



www.WinderFirm.com 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



December 01, 2014 



unknown_bassmaster@hotmail.com 



Dear Sean Thomas Kendall, 



Please find enclosed a statement for the prior month services. The following pages include detail billing entrles 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30 Days 



$2,736.11 . $0.00 



Total for services rendered 
Total expenses 



60 Days 



$0.00 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$0.00 



120 Days 



$0.00 



$2,572.50 
$163.61 



$0.00 
($6,488.85) 



$6,488.85 



Please do not hesitate to contact your responsible attorney if you have any questions or concerns. 



Thank you for your confidence in our firm and our commitment to serving you. 



Enclosures 
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---'--- ·----- --_ ----------· 
Winder & Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Dec 01, 2014 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



11/3/2014 DCJ Researched Utah cases analogous to the killing of a 
dog where the c::ourt awarded compensatory 
damages for emotional distress 



11/3/2014 RCA Phone from S. Kendall. Review correspondence. 
Phone Rick Rasmussen. Draft and revise letter to R. 
Rasmussen and M. Plane. Phone from R. 
Rasmussen. Conference with D. Julio. Get letter out 
by email and regular mail. Telecons with S. Kendall. 



11/4/2014 DCJ Continued research of Utah cases where courts 
awarded damages for emotional distress and began 
drafting memorandum regarding damages 



11/4/2014 RCA Read cases r~garding damages. Phone from S. 
Kendall. 



11/5/2014 DCJ Finished drafting memo regarding damages for 1983 
claims 



11/6/2014 RCA Phone M. Kendall regarding police report. Phone 
from M. Kittrell. Phone S. Kendall. Legal research 
regarding claims and measure of damages. 



1117/2014 RCA Phone from M. Kittrell. Draft email to S. Kendall. 
Draft GRAMA request, forward copy to S. Kendall. 



11/10/2014 RCA Read research memorandum on measure of 
damages. Read cases. 



11/11/2014 RCA Legal research regarding causes of action and 
elements. 



11/12/2014 RCA Receive and read letter from Rick Rasmussen 
regarding decision to refuse reconsideration by 
Police Civilian Review Board. Forward to Sean. Read 



Hours 



1.70 



3.30 



2.50 



0.30 



1.50 



2.10 



1.60 



1.20 



0.80 



2.80 



December 01, 2014 



Invoice No: 15114 



Rate Amount 



40.00/hr 68.00 



75.00/hr 247.50 



40.00/hr 100.00 



75.00/hr 22.50 



40.00/hr 60.00 



75.00/hr 157.50 



75.00/hr 120.00 



75.00/hr 90.00 



75.00/hr 60.00 



75.00/hr 210.00 
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Sean Thomas Kendall Page 2 



Hours Rate Amount 



message from Sean Kendall. Legal research 
regarding potential claims on behalf of Geist. 



11/13/2014 DCJ Compiled research and case law regarding damages 
in a Section 1983 claim against officers that slay a 



1.00 40.00/hr 40.00 



companion animal 



11/13/2014 RCA Phone Kendall. Research regarding valuation of 1.80 75.00/hr 135.00 
companies' animals in wrongful death. Research 
standing of animals to sue. 



11/1512014 RCA Conference with Edward Pelterkian, Catrina Melton, 1.50 75.00/hr .112.50 
Cristian Cabellero, Sean Kendall, Ryan Peltekian. 



11/17/2014 RCA Legal research regarding measure of damages and 1.40 75.00/hr 105.00 



elements of claims. 



11/1812014 DCJ Reviewed research to determine possible causes of 1.70 40.00/hr 68.00 



action against the individual, police department, and 
city. 



11/18/2014 RCA Read article regarding potential causes of action. 0.40 75.00/hr 30.00 



Message to Derek Julio regarding additional . 
research to complete. 



11/20/2014 DCJ Continued review of research and drafted summary 2.30 40.00/hr 92.00 



of possible causes of action against the individual, 
police department, and city. 



11/21/2014 RCA Legal research regarding punitive damages. 0.70 75.00/hr 52.50 



11/2412014 RCA Correspondence to and from Mark Kittrell. Email to 
Sean Kendall. Read email from Candee Aurelo. 



1.70 75.00/hr 127.50 



Locate GRAMA description of documents and 
reason for request. Draft email to Candee Allred. 
Email to and from Mark Kittrell. To Public Safety 
Building to pick up police reports. Read police 
reports. Telephone conference with Sean Kendall. 



11/25/2014 DCJ Researched deadline to file Notice of Claim against 0.10 40.00/hr 4.00 



Salt Lake City 



11/25/2014 DCJ Researched trespass to chattels and trespass to 0.90 40.00/hr 36.00 



property as causes of action 



11/25/2014 DCJ Reviewed notice of claim statute and researched 1.50 40.00/hr 60.00 



negligent infliction of emotional distress elements 
and the "zone of danger" rule. 
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---------------
Sean Thomas Kendall 



11/25/2014 RCA Read response from Candee Aurelo regarding 
GRAMA request. Read attached letter. 



11/26/2014 DCJ Drafted summary of claims and elements and put 
together packet regarding filing a notice of claim with 
Salt Lake City 



11/26/2014 RCA Read research memorandum, cases and law review 
article regarding standing of animals. Conference 
with Ryan Nielsen regarding research and 
memorandum. Review research regarding notice of 
claim and possible causes of action .. 



11/28/2014 RCA Read cases regarding standing and pot~ntial causes 
of action. Read research regarding measure of 
damages, including punitive damages. 



For professional services rendered 



Name 
Derek C Julio 
Rocky C. Anderson 



Additional Charges : 



Timekeeper Summary 



Hours 



0.30 



3.30 



3.20 



2.40 



Page 3 



Rate Amount 



75.00/hr 22.50 



40.00/hr 132.00 



75.00/hr 240.00 



75.00/hr' 180.00 



42.00 $2,572.50 



Hours 
16.50 
25.50 



Rate __ ,_,A ..... m=o=u=nt 
40.00 $660.00 
75.00 $1,912.50 



____ Q=ty Price 



11/18/2014 Westlaw Research 
11 /19/2014 Westlaw Research· 
11/24/2014 Westlaw Research 



SLC Police; GRRP 
11/25/2014 Westlaw Research . 
11/30/2014 Postage 



Photocopy Charge 
Scanning Charge 



Totai additional charges 



Total amount of this bill 



Previous balance 



1 
1 
1 
1 
1 
1 
1 
1 



$6.20 
$67.10 
$23.70 
$10.31 
$53.10 



$2.80 
$0.20 
.$0.20 



6.20 
67.10 
23.70 
10.31 
53.10 
2.80 
0.20 
0.20. 



$163.61 



$2,736.11 



$6,488.85 
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Sean Thomas Kendall 



Payments and adjustments 



11/12/2014 Payment- Thank You. Check No. 176 



Total Payments 



Balance due 



----



Page 4 



Amount 



($6,488.85) 



($6,488.85) 



$2,736.11 
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--------------------------·--
Winder & Counsel PC 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



unknown_bassmaster@hotmail.com 



Dear Sean Thomas Kendall, 



BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801)322-2222 Fax: (801)322-2282 



www.WinderFirm.com 



January 01, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30 Days 



$4,652.81 $0.00 



Total for services rendered 
Total expenses 



60 Days 



$0.00 



Billing Summary. 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$0.00 



120 Days 



$0.00 



$4,620.80 
$32.01 
$0.00 



($3 ,869 .31) 
$2,736.11 



Please do not hesitate to contact your responsible attorney if you have any questions or concerns. 



Thank you for yolJ! confidence in our firm and our commitment to serving_ you. 



· Enclosures 
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Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Jan 01, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



11/19/2014 SRN Researched theory on standing for dogs/naming dog 
as plaintiff 



11/26/2014 SRN Researched theory on standing for dogs/naming dog 
as plaintiff 



11/26/2014 SRN Drafting Memorandum with findings from research on 
theory of standing for dogs/named as plaintiff 



12/1/2014 SRN Researched case law if a dog has ever successfully 
been named as a plaintiff under "Dog Trusf' th~ory 
and treatment of police dogs or service dogs 



1211/2014 RCA Outline claims and parties. Research Government 
Immunity Act and Notice of Claim requirements. 



121212014 RCA Research claims. Outline factual assertions from 
police report, Civil Review Board Investigative Report, 
and Sean Kendall's account. Research standing of 
Geist 



1213/2014 RCA Finish outline of claims. Organize research. Begin 
drafting Notice of Claim. 



1214/2014 DCJ Reviewed Utah Government Immunity Act to 
determine causes of action against Salt Lake City 
and/or the Salt Lake Police Department 



12/4/2014 RCA Outline claims and parties. Telephone call to Sean 
Kendall. Research data regarding Weimaraners. 
Research governmental immunity. Draft portions of 
Notice of Claim. 



1215/2014 DCJ Continued research regarding Utah Government 
Immunity Act and causes of action 



Hours 



0.55 



2.00 



4.00 



1.00 



3.10 



2.10 



2.90 



5.20 



7.80 



1.72 



January 01, 2015 



Invoice No: 15223 



Rate. Amount 



40.00/hr NO CHARGE 



40.00/hr NO CHARGE 



40.00/hr NO CHARGE 



40.00/hr NO CHARGE 



75.00/hr 232.50 



75.00/hr 157.50 



75.00/hr 217.50 



40.00/hr 208.00 



75.00/hr 585.00 



40.00/hr 68.80 
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Sean Thomas Kendall Page 2 



Hours Rate Amount 



12/5/2014 RCA Read research memos. Continued drafting of Notice 1.80 75.00/hr 135.00 
of Claim. 



12/8/2014 RCA Review documents provided· by Salt Lake City Police 0.80 75.00/hr 60.00 
Department. Email from and to Candee Allred. 



12/8/2014 DCJ Drafted bullet point list of claims and elements 4.40 40.00/hr 176.00 



12/9/2014 SM Brief telephone conference with Candee Allred 
regarding response to GRAMA request ready for 



0.10 40.00/hr NO CHARGE 



pickup. 



12/9/2014 RCA Read and draft emails regarding parties to be named. 2.70 75.00/hr 202.50 
Read cases regarding standing, bond, and attorneys 
fees to Sean Kendall. Work on Notice of Claim. Read 
revised statement about Sean's relationship with Geist 
.and effects of his violent death. 



12/10/2014 RCA Research and draft Notice of Claim. 2.20 75.00/hr 165.00 



12/12/2014 RB Draft memorandum regarding naming a dog as 3.20 40.00/hr 128.00 
plaintiff or owner as next friend in lawsuit. 



12/12/2014 RCA Emails to and from Sean Kendall. Work on Notice of 3.30 75.00/hr 247.50 



Claim and related research. 



12/13/2014 RCA Research negligence claims against officers, Section 3.90 75.00/hr 292.50 
1983 and claims for search, seizure, and due process. 



12/14/2014 RCA Legal research regarding bond requirements. Draft 4.20 75.00/hr 315.00 
emails regarding bond requirements and attorneys 
fees awards. Draft and revise Notice of Claim. 
Research training and supervision claims under 
Section 1983. 



12/15/2014 RCA Research bond requirements and case law regarding 1.30 75.00/hr 97.50 
them. Draft email to Sean Kendall regarding bond and 
attorneys fees issues. 



12/16/2014 RB Drafted memorandum regarding naming a dog as 2.70 40.00/hr 108.00 
plaintiff or owner as next friend in lawsuit. 



12/16/2014 RB Research pertaining to recovering attorney fees when 1.20 40:00/hr . 48.00 



bringing suit against a police officer. 



12/16/2014 RCA Revise and proofread Notice of Claim. Conference 1.80 75.00/hr 135.00 
with Sean Kendall. Research bond requirements. 
Research Notice of Claim service requirements. 
Research regarding punitive damages. Read 
research memorandum regarding standing of animals. 
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Sean Thomas Kendall Page 3 



Hours Rate Amount 



12116/2014 DCJ Review and proofread notice of claim 1.00 40.00/hr 40.00 



12117/2014 SM Brief conference with Sean Kendall to sign Notice of 0.80 40.00/hr 32.00 
Claim; hand deliver Notice of Claim to City Recorder, 
Cindee Mansell, at Salt Lake City Recorder's office. 



12118/2014 RCA Phone calls with Sean Kendall and several media 1.40 75.00/hr· 105.00 
representatives; interviews with Fox and KUTV. 



12/19/2014 RCA Revise and proofread Notice of Claim. Telephone 3.60 75.00/hr 270.00 
conferences with Sean Kendall. Read emails from 
Sean Kendall and Christina. Draft emails to Sean 
Kendall and Christian. Conference with Laura Tanner 
regarding Governmental Immunity Act and Notice of 
Claim. Review Governmental Immunity Act and bond 
requirements. Research attorneys fees under Utah 
law. Draft receipt. Arrange with Sue Moen for service 
of Notice of Claim. Calendar date for filing of lawsuit. 



12119/2014 RB Research pertaining to recovering attorney fees when 0.50 40.00/hr 20.00 
bringing suit against a police officer. 



12120/2014 RCA Research bond constitutionality. 0.80 75.00/hr 60.00 



12129/2014 RCA Telephone conference with Rick Howa regarding 
merits of case and communications with Chief 



1.70 75.00/hr 127.50 



Burbank. Telephone conferences with Sean Kendall. 
Develop strategy for dealing with bond requirement 
under Section 78B-3-104. 



12/30/2014 DCJ Researched Utah statute requiring bond to be posted 0.80 40.00/hr 32.00 



when filing action against officers, and case law 
describing when undertaking requirement may be 
unconstitutional. 



12/30/2014 RCA Research regarding bond requirements and · 2.60 75.00/hr 195.00 
constitutionality. Conference with John Holt regarding 
options. Read cases regarding bond requirements. 
Read seminar materials. Read rules regarding 
notification of state attorney general regarding claims 
of unconstitutionality. 



12/31/2014 DCJ Researched Utah statute requiring bond to be posted 4.00 40.00/hr 160.00 



when filing action against officers, and drafted memo 
regarding the use of an affidavit of impecuniously to 
waive the bond requirement 



For professional services rendered 81.17 $4,620.80 
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Sean Thomas Kendall 



Name 
Derek C Julio 
Ross C. Anderson 
S. Ryan Nielsen 
Sue Moen 
Sue Moen 
Robert Brennan 



---- --



Additional Charges : 



12/29/2014 Postage 
Postage 



12/31/2014 Photocopy Charge 
Scanning Charge 



Total additional charges 



Total amount of this bill 



Previous balance 



Payments and adjustments 



. Timekeeper Summary 



12/16/2014 Payment-Thank You. Check No. 030109230 
12/31/2014 Credit for previous Westlaw research charges 



. Total Payments 



Balance due 



Qty 



2 
1 



18 
95 



Hours 
17.12 
48.00 



7.55 
0.80 
0.10 
7.60 



Rate 
40.00 
75.00 



0.00 
40.00 



0.00 
40.00 



Price 



$0.90 
$7.61 
$0.20 
$0.20 



Page 4 



Amount 
$684.80 



$3,600.00 
$0.00 



$32.00 
$0.00 



$304.00 



Amount 



1.80 
7.61 
3.60 



19.00 



$32.01 



$4,652.81 



$2,736.11 



($2, 736.11) 
($1, 133.20) 



($3,869.31) . 



$3,519.61 
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Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



seankendall1 O@gmail.com 



Dear Sean Thomas Kendall, 



Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801 )322-2222 Fax: (801 )322-22~2 



www.WinderFirm.com 



February 01, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30 Days 



$6,346.50 $329.61 



Total for services rendered 
Total expenses 



60 Days 



$0.00 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$0.00 



120 Days 



$0.00 



$6,321.50 
$25.00 
$0.00 



($3,190.00) 
$3,519.61 



Please do not hesitate to contact your responsible attorney if you have any questions or concerns. 



·Thank you for your confidence in our firm and our commitment to serving you. 



Enclosures 
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Winder & Counsel PC 
BUSINESS AND TRIAL ATIORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Feb 01, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



1/5/2015 RB Drafted complaint for declaratory judgment 
regarding: bond required before filing suit is 
unconstitutional. 



1/5/2015 RCA Conference with Robert Brennan, law clerk. Legal 
research regarding affidavit of impecuniosity. 
Conference with Derrick Julio and Robert Brennan, 
law clerks. Research declaratory judgment issues. 



1/6/2015 RB Draft complaint for declaratory judgment 
regarding: bond required before filing suit is 
unconstitutional. 



1/6/2015 DCJ Research case law regarding the applicability of a 
bond requirement for law enforcement officers where 
another party defends the officer. 



117/2015 RB Draft complaint for declaratory judgment 
regarding: bond required before filing suit is 
unconstitutional. 



117/2015 RCA Outline action items regarding repeal of Section 
78B-3-104. Research possible means around bond 
requirement. 



117/2015 DCJ Research applicability of bond requirements where 
third party defends a police officer and the 
constitutionality of such bond requirements. 



1/8/2015 RB Drafted complaint for declaratory judgment 
regarding:bond required before filing suit is 
unconstitutional. 



Hours 



3.70 



1.10 



6.50 



1.00 



5.60 



0.40 



3.60 



6.00 



February 01, 2015 



Invoice No: 15326 



Rate Amount 



40.00/hr 148.00 



75.00/hr 82.50 



40.00/hr 260.00 



40.00/hr 40.00 



40.00/hr 224.00 



75.00/hr 30.00 



40.00/hr 144.00 



40.00/hr 240.00 
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Sean Thomas Kendall Page 2 



Hours Rate Amount 



1/8/2015 RCA Read research. Conference with Derek Julio and 1.60 75.00/hr 120.00 
Robert Brennan, law clerks. Telephone conference 
with S. Dougherty regarding bond orders in previous 
state and federal cases. 



1/8/2015 DCJ Analyze inconsistencies in Utah statute requiring 2.80 40.00/hr 112.00 
bond to be posted before filing an action against a 
law enforcement officer 



1/9/2015 RB Drafted complaint for declaratory judgment 4.50 40.00/hr 180.00 
regarding:bond required before filing suit is 
unconstitutional. 



1/9/2015 RCA Legal research regarding procedural options for 
pre-complaint bond. Conference with Derek Julio 
regarding declaratory judgment complaint. Draft 
email to Derek Julio and Robert Brennan. Draft 



1.00 75.00/hr 75.00 



email to Sean Kendall. Telephone call to Jennifer 
Edwards. 



1/9/2015 DCJ Research Utah .statute and court rules to determine 1.90 40.00/hr 76.00 
appropriate procedure in determining the bond 
amount when filing an action against a law 
enforcement officer 



1/9/2015 DCJ First draft of complaint for declaratory judgment that 2.90 40.00/hr 116.00 
bond requirement is inapplicable because the city will 
defend the law enforcement officers 



1/1212015 RB Draft complaint for declaratory judgment regarding 3.90 40.00/hr 156.00 
bond required before filing suit is unconstitutional. 



1/12/2015 RCA Review notes. Draft email to Howard Stephenson 0.30 75.00/hr 22.50 
regarding repeal of bond statute. Organize research. 



1/12/2015 DCJ Draft introduction, factual allegations, and first cause 4.50 40.00/hr 180.00 
of action of the complaint for declaratory judgment. 



1/13/2015 RB Drafted complaint for declaratory judgment 4.00 40.00/hr 160.00 
regarding:bond required before filing suit is 
unconstitutional. 



1/13/2015 RCA Register as Utah lobbyist. Conference with Robert 0.70 75.00/hr 52.50 
Brennan and Derek Julio regarding complaint for 
declaratory judgment. Research regarding 
declaratory judgment. Telephone call to Sean 
Kendall. 



1/13/2015 DCJ Review and revise complaint for declaratory 4.30 40.00/hr 172.00 
judgment. 
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Sean Thomas Kendall 
Page 3 



Hours Rate Amount 



1/14/2015 RCA Telephone call to Julie Glenn. Conference with Sean 1.30 75.00/hr 97.50 



Kendall. Telephone call from Julie Glenn. Draft 
email to Julie Glenn and Sean Kendall. 



1/15/2015 DCJ Review and revise complaint for declaratory 1.50 40.00/hr 60.00 



judgment. 
(' 



1/15/2015 RCA Emails to and from Frank Carney regarding choice of 1.70 75.00/hr 127.50 



forum. Conference with Derek Julio. Review and 
revise Complaint for Declaratory Judgment. 
Research regarding Governmental Immunity Act. 
Draft memo regarding cases and effect of 
Governmental Immunity Act · 



1/16/2015 RB Draft memorandum regarding available damages for 1.00 40.00/hr 40.00 



wrongful death of pet dog. 



1/16/2015 RB Drafted complaint for declaratory judgment 
rngarding:bond required before filing suit is 



3.50 40.00/hr 140.00 



unconstitutional. 



1/16/2015 DCJ Revise introduction and general factual allegations 
sections of the complaint for declaratory relief. 



3.30 40.00/hr 132.00 



1/16/2015 RCA Read cases regarding damages award in dog death 
cases. Draft email to Robert Brennan. Read article 



1.50 75.00/hr 112.50 



regarding measure of damages in dog death cases. 



1/19/2015 DCJ Revise caption, introduction, and general factual 3.30 40.00/hr 132.00 



allegations sections of the complaint for declaratory 
judgment. 



1/19/2015 RB Draft complaint for declaratory judgment regarding 2.50 40.00/hr 100.00 



bond required before filing suitis unconstitutional. 



1/19/2015 RCA Read email from Sean Kendall. Conference with 0.40 75.00/hr 30.00 



Robert Brennan. Review Complaint for Declaratory 
Judgment and revise.· 



1/20/2015 RB Draft complaint for declaratory judgment regarding 2.00 40.00/hr 80.00 



bond required before filing suit is unconstitutional. 



1/20/2015 RCA Read and revise Complaint tor Declaratory 5.30 75.00/hr 397.50 



Judgment. Research Due Process and Equal 
Protection Claims. Conference with Derek Julio and 
Robert Brennan. 



1/21/2015 DCJ Research applicability of vagueness doctrine to civil 3.90 40.00/hr 156.00 



cases and review substantive and procedural due 
process elements. Revise the complaint for 
declaratory judgment. 



000025 











····-··-···--- ----- ---- II 



Sean Thomas Kendall Page 4 



Hours Rate Amount 



1/21/2015 RCA View Sean Kendall's video taken at meeting with 7.00 75.00/hr 525.00 
police officers after Geist was shot Draft email to 
Julie Glenn. Read articles regarding measure of 
damages. Research measure of damages. · 
Research qualified immunity. Research law 
applicable to Utah regarding need to show nexus 
between property to be searched and emergency. 
Research whether police department can be sued 
separately from the municipality. 



1/22/2015 DCJ Call Mike Brown for bond estimates, begin drafting 0.80 40.00/hr 32.00 
Mike Brown's affidavit. 



1/22/2015 DCJ Review and revise draft complaint for declaratory 2.50 40.00/hr 100.00 
judgment. 



1/22/2015 RCA Research. Conference with Derek Julio. Revise 3.20 75.00/hr 240.00 
Complaint for Declaratory Judgment. 



1/23/2015 RB Draft complaint for declaratory judgment regarding 3.00 40.00/hr 120.00 
bond required before filing suit is unconstitutional. 



1/23/2015 RB Research case law regarding exigent circumstances 1.00 40.00/hr 40.00 
requirements for warrantless search of home. 



1/23/2015 DCJ Review and revise complaint for declaratory judgment 2.00 40.00/hr 80.00 



1/23/2015. RCA Conference with Derek Julio and Robert Brennan. 1.00 75.00/hr 75.00 
Revise Complaint for Declaratory Judgment. Legal 
research regarding well-established law regarding 
nexus between property to be searched and 
emergency. Legal research regarding other dog 
cases and measure of damages. 



1/26/2015 RCA Revise and finalize Amended Notice of Claim. 3.20 75.00/hr 240.00 
Arrange for service. Confirm designation by Salt 
Lake City of agent to receive notice. Conference 
with Sean Kendall. Conference with Derek Julio. 
Revise and finalize Complaint for Declaratory 
Judgment. Draft email to Robert Cummings. 
Research signature requirement. 



1/26/2015 DCJ Made final revisions to complaint for declaratory 1.30 40.00/hr 52:00 
judgment. Looked up rule requiring notice to be sent 
to the AG when challenging constitutionality of state 
statute. 



1/26/2015 RB Research case law regarding exigent circumstances 0.60 40.00/hr 24.00 
requirements for warrantless search of home. 
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Sean Thomas Kendall 



1/27/2015 RCA Research whether bond requirement applies to 
Complaint for Declaratory Judgment. Take lobbyist 
test and register as lobbyist. Draft emails to Julie 
Glenn. Telephone call to Julie Glenn. 



1/27/2015 RB Draft memorandum in support of complaint for 
declaratory judgment regarding bond statutes are 
inapplicable and/or unconstitutional. 



1/27/2015 SM Prepare summons to Salt Lake City Corporation for 
service. 



1/28/2015 RCA Draft notice to Utah Attorney General of challenge to 
unconstitutionality of two statutes. Draft email to and 
conference with Derek Julio regarding GRAMA 
request. Revise GRAMA request. 



1/29/2015 DCJ Draft GRAMA request for SLCC and SLCPD 
insurance policies covering governmental entities 
relating to civil rights and negligence claims against 
police officers. 



1/29/2015 SM Online research to find address for personal service 
of Summons and Complaint for Declaratory 
Judgment 



1/29/2015 RCA Finalize GRAMA request. Read cases requiring 
nexus between procedure to search and emergency. 



1/30/2015 RB Draft memorandum in support of complaint for 
declaratory judgment regarding bond statutes are 
inapplicable and/or unconstitutional. 



1/30/2015 SM Continue online research to find address for personal 
service of Summons and Complaint for Declaratory 
Judgment. 



For professional services rendered 



Name 
Derek C Julio 
Ross C. Anderson 
Sue Moen 
Sue Moen 
Robert Brennan 



Timekeeper Summary 



Hours 



2.10 



2.00 



0.30 



0.60 



0.20 



1.20 



0.10 



3.00 



4.20 



Rate 



75.00/hr 



40.00/hr 



40.00/hr 



75.00/hr 



40.00/hr 



·40.00/hr 



75.00/hr 



40.00/hr 



40.00/hr 



130.80 



Hours 
39.80 
32.50 
4.50 
1.20 



52.80 



Rate 
40.00 
75.00 
40.00 



0.00 
40.00 



Page 5 



Amount 



157.50 



80.00 



12.00 



45.00 



8.00 



NO CHARGE 



7.50 



120.00 



168.00 



$6,321.50 



Amount 
$1,592.00 
$2,437.50 



$180.00 
$0.00 



$2, 112.00 
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Sean Thomas Kendall 



Additional Charges : 



1/29/2015 Service Fee; Salt Lake City Corporation 



Total additional charges 



Total amount of this bill 



Previous balance 



Payments and adjustments 



1/15/2015 Payment- Thank You. Check No. 4 



Total Payments 



Balance due 



----'Q""'ty~ ----"-'Pr=ic=e 



1 $25.00 



Page 6 



Amount 



25.00 



$25.00 



$6,346.50 



$3,519.61 



($3, 190.00) 



($3, 190.00) 



$6,676.11 
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Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



seankendall1 O@grnail.com 



Dear Sean Thomas Kendall, 



----------··-··---------- -------
Winder & Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801 )322-2222 Fax: (801 )322-2282 



www.WinderFirm.com 



March 03, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30.Days 



$2,490.79 $4,891.89 



Total for services rendered 
Total expenses 



60 Days 



$0.00 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$0.00 



120 Days 



$0.00 



$2,430.50 
$60.29 
$0.00 



($1,784.22) 
$6,676.11 



Please do not hesitate to contact your responsible attorney if you have any questions or concerns. 



Thank you for your confidence in our firm and our commitment to serving you. 



Enclosures 
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----·--··-·-·---------
Winder & Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Mar 03, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



2/2/2015 RB Drafted memorandum in support of complaint for 
declaratory judgment regarding: bond statutes are 
inapplicable and/or unconstitutional. 



2/3/2015 RB Drafted complaint for declaratory judgment 
regarding:bond required before filing suit is 
unconstitutional. 



2/3/2015 RCA Research accurate name of Purvis. Telephone call 
from Mark Kittrell. Draft·email to Mark Kittrell. Finalize 
Amended Complaint for Declaratory Judgment. 



2/3/2015 SM Additional online research to find home addresses of 
Defendants. 



2/5/2015 RCA Finalize revisions to Amended Complaint for 
Declaratory Judgment. Arrange for service of 
Amended Complaint. Telephone call to H. 
Stephenson. Left message. Develop outline for 
disclosures. 



2/6/2015 RB Drafted memorandum in support of complaint for 
declaratory judgment regarding: bond statutes are 
inapplicable and/or unconstitutional. 



2/6/2015 RB Drafted initial disclosures for discovery: witnesses, 
documents and other resources. 



2/6/2015 DCJ Reviewed URCP 26 .and considered initial discoveries 
and expert testimony 



2/6/2015 DCJ Reviewed governmental immunity act to determine 
whether SLCC waives immunity by self ensuring the 
SLCPD 



Hours 



3.00 



0.70 



0.80 



1.40 



1.20 



1.50 



1.50 



1.50 



1.20 



March 03, 2015 



Invoice No: 15435 



Rate Amount 



40.00/hr 120.00 



40.00/hr 28.00 



75.00/hr 60.00 



40.00/hr 56.00 



75.00/hr 90.00 



40.00/hr 60.00 



40.00/hr 60.00 



40.00/hr 60.00 



40.00/hr 48.00 
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Sean Thomas Kendall Page 2 



Hours Rate Amount 



2/6/2015 RCA Conference with Sue Moen regarding email of 1.40 75.00/hr 105.00 



Amended Complaint and Exhibit. Conference with B. 
Sykes regarding bond requirements. 



2/8/2015 RCA Research petition right cases. 1.00 75.00/hr 75.00 



2/9/2015 RB Drafted memorandum in support of complaint for 
declaratory judgment regarding: undertaking statute is 



2.00 40.00/hr 80.00 



unconstitutional. 



2/9/2015 RCA Read cases regarding constitutional protection to bring 
lawsuit, including petition and appeal rights cases. 



2.00 75.00/hr 150.00 



2/10/2015 RB Researched resources for discovery initial disclosures: 1.50 40.00/hr 60.00 



expert and fact witnesses, and documents. 



2/10/2015 DCJ Research secondary sources for surveys of attorneys 
fees awarded to defendant law enforcement officers in 



1.00 40.00/hr 40.00 



Section 1983 claims 



2/12/2015 RCA Telephone call to H. Stephenson. Tel~phone call from 
H. Stephenson and Mark Madsen. Draft email to Mark 



1.10 75.00/hr 82.50 



Madsen regarding bond statute. 



2/13/2015 RB Researched resources for discovery initial disclosures: 0.60 40.00/hr 24.00 



expert and fact witnesses, and documents. 



2/13/2015 RCA Read cases regarding qualified immunity and measure 1.80 75.00/hr 135.00 



of damages. 



2/15/2015 RCA Calculate deadlines. Review status of case. 0.40 75.00/hr 30.00 



2/16/2015 RCA Email to M. Madsen regarding review of bond statute. 0.10 75.00/hr 7.50 



2/17/2015 RCA Telephone call from Mark Kittrell regarding 4.20 .75.00/hr 315.00 



acceptance of service of parties and extension of time 
for response to Amended Complaint. Read email 
from Mark Kittrell. Email to Derek Julio regarding due 
dates, petition clause cases and research. 



2/20/2015 DCJ Review draft memo in support of declaratory judgment 4.40 40.00/hr 176.00 



and review case law discussing First Amendment 
rights to petition: 



2/24/2015 RB Researched awards of attorney fees for police officers 1.90 40.00/hr 76.00 



in lawsuits in preparation for litigation. 



2/24/2015 RCA Conferences with Robert Brennan and Derek Julio 0.20 75.00/hr 15.00 



. regarding research to be completed. 
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Sean Thomas Kendall 



2/24/2015 DCJ Research violations of the First Amendment under the 
Petition Clause in civil cases 



2/25/2015 DCJ Research Utah open courts clause standard and 
review opinions in other jurisdictions that have struck 
down cost bond statutes because they violate state 
constitutional provisions. 



2/26/2015 DCJ Revise and draft memorandum in support of 
Complaint for Declaratory Judgment. 



2/27/2015 RCA Read answer filed by Defendants. Conference with 
Robert Brennan and Derek Julio regarding 
disclosures, Motion for Summary Judgment, Motion 
for Expedited Determination, required financial 
information, affidavits from bonding companies, and 
complaint. 



2/27/2015 RB Researched amount of attorney fee awards to 
defendants in cases against police officers. 



2/27/2015 RB Drafted complaint for unlawful killing of Geist against 
individual police officer defendants and Salt Lake City 
Corporation. 



For professional services rendered 



Name 
Derek C Julio 
Ross C. Anderson 
Sue Moen 
Robert Brennan 
Robert Brennan 



Additional Charges.: 



2/28/2015 Postage 
Postage 
Postage 
Postage 
Photocopy Charge 
Scanning Charge 



Timekeeper Summary 



------



Hours 



3.50 



3.50 



3.30 



0.50 



0.70 



2.40 



Qty 



1 
2 
1 
1 



104 
56 



Rate 



40.00/hr 



40.00/hr 



40.00/hr 



75.00/hr 



40.00/hr 



40.00/hr 



50.30 



Hours 
18.40 
14.70 



1.40 
13.40 
2.40 



Rate 
40.00 
75.00 
40.00 
40.00 



0.00 



Price 



$7.40 
$0.90 
$8.24 
$5.05 
$0.20 
$0.20 



Page 3 



Amount 



140.00 



140.00 



132.00 



37.50 



28.00 



NO CHARGE 



$2,430.50 



Amount 
$736.00 



$1,102.50 
$56.00 



$536.00 
$0.00 



7.40 
1.80 
8.24 
5.05 



20.80 
11.20 



000032 











-----11-···---· -------



Sean Thomas Kendall 



2/28/2015 Photocopy Charge 
Scanning Charge 



Total additional charges 



Total amount of this bill 



Previous balance 



Payments and adjustments 



3/9/2015 Payment - Thank You 



Total Payments 
\ 



Balance due 



Page 4 



----=Q=tv ___ ._Pr..,ic=e Amount 



13 
16 



$0.20 2.60 
$0.20 3.20 ------



$60.29 



$2,490.79 



$6,676.11 



($1, 784.22) 



($1,784.22) 



$7,382.68 
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Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 841 06 



seankendall 1 O@gmail.com 



Dear Sean Thomas Kendall, 



Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801 )322-2222 Fax: (801 )322-2282 



www.WinderFirm.com 



April 02, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 301 Days 



$2,052.97 $2,490.79 



Total for services rendered 
Total expenses 



60 Days 



$4,891.89 



Billing Summazy 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$0;00. 



120 Days 



$0.00 



$2,010.00 
$42.97 



$0.00 
$0.00 



$7,382.68 



Please do not hesitate to contact yow: responsible attorney if you have ·any questions or concerns. 



Thank you for your confidence in our finn and our commitment to serving you. 



Enclosures 
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Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Apr 02, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



3/2/2015 RCA Email to Josh Daniels regarding bond statute 
revision. Received and read new Answer to 
Complaint. Draft email to Mark Kittrell regarding 
complaints filed by Defendants and about prospect of 
settlement. Compare prior undertaking statute with 
current bond statute. 



3/3/2015 RB Drafted complaint for unlawful killing of Geist against 
individual police officer defendants and salt lake city 
corporation. 



3/3/2015 DCJ Research standard for requesting an expedited 
schedule and draft motion 



3/4/2015 RCA Read email from Mark Kittrell. Read email from Josh 
Daniels. Read SB 290. Emails to and from Josh 
Daniels. 



3/5/2015 DCJ Draft Motion for expedited schedule 



3/5/2015 RCA Emails to and from Josh Daniels. 



3/6/2015 DCJ Review financial documents, research requirements 
for initial disclosures under Rule 26, and draft initial 
disclosures 



3/9/2015 DCJ Contact insurance companies for information 
regarding court cost bond estimates, and draft initial _ 
disclosures 



3/9/2015 RCA Review scheduling order. Calendar deadlines. 
Research Rule 26 and Initial Disclosure 
requirements. Email to Derek Julio. Conference 
with Derek Julio regarding bond research and Initial 
Disclosures. 



Hours 



1.00 



3.00 



2.30 



0.40 



1.90 



0.50 



2.20 



3.40 



0.60 



April 02, 2015 



Invoice No: 15490 



Rate Amount 



75.00/hr 75.00 



40.00/hr 120.00 



40.00/hr 92.00 



75.00/hr 30.00 



40.00/hr 76.00 



75.00/hr 37.50 



40.00/hr 88.00 



40.00/hr 136.00 



75.00/hr 45.00 
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Sean Thomas Kendall Page 2 



Hours Rate Amount 



3/10/2015 DCJ Contact insurance companies for information 1.80 40.00/hr 72.00 
regarding court cost bond estimates, and draft initial 
disclosures 



3/10/2015 RCA Review Rule 26 and conference with Derek Julio 0.40 75.00/hr 30.00 
regarding initial disclosures. Telephone call to Bob 
Sykes. 



3/11/2015 DCJ Revise initial disclosures 1.30 40.00/hr 52.00 



3/11/2015 RCA Telephone conference with Radall Edwards and 0.60 75.00/hr 45.00 
Betty Croshaw at Moreton Insurance regarding 
attorneys fees bond. Telephone call with Bob Sykes. 
Review and revise Initial Disclosures. Conference 
with Derek Julio. 



3/12/2015 DCJ Review and make final revisions to initial disclosures 1.20 40.00/hr 48.00 



3/12/2015 RCA Conference with Derek Julio. Review and revise 0.80 75.00/hr 60.00 
Initial Disclosure. Conference with Sue Moen and 
Derek Julio regarding filing of Initial Disclosures and 
caption. Telephone call with Bob Sykes about expert 
testimony. 



3/13/2015 RCA Draft Supplemental Disclosure. Telephone call to 0.90 75.00/hr 67.50 
Bob Sykes. Draft email to Bob Sykes. Revise 
supplemental designation. 



3/19/2015 RCA Read Amended Answer to Amended Complaint for 0.40 75.00/hr 30.00 
Declaratory Judgment. 



3/20/2015 DCJ Draft motion for summary judgment and supporting 1.60 40.00/hr 64.00 
memorandum 



3/23/2015 DCJ Research constitutionality of the bond statute with 4.30 40.00/hr 172.00 
regard to the right to petition government and draft 
memo in support of summary judgment 



3/24/2015 DCJ Research legal standard for open courts violation 3.90 40.00/hr 156.00 
and draft memo in support of motion for summary 
judgment 



3/24/2015 RCA Review status~ Conference with Derek Julio. -Emails 0.40 75.00/hr 30.00 
to and from Sean Kendall. 



3/25/2015 DCJ Research legal standard for petition clause and due - 3.10 40.00/hr 124.00 
rrocess violations, and draft memo in support of 
motion for summary judgment 



3/27/2015 DCJ Draft affidavits supporting motion for summary 1.60 40.00/hr 64.00 
judgment 
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Sean Thomas Kendall 



3/27/2015 DCJ Research standards for equal protection violations 
and draft memoranda in support of motion for 
summary judgment 



3/30/2015 DCJ Draft and revise Memorandum in Support of 
Plaintiffs Motion for Summary Judg~ent 



For professional services rendered 



Hours ____ R._,_a=t=e 



3.90 40.00/hr 



3.50 40.00/hr 



45.00 



Timekeeper Summary 
Name 
Derek CJulio 
Ross C. Anderson 
Robert Brennan 



Additional Charges : 



3/31/2015 Scanning Charge 
Postage 
Postage 



Total additional charges 



Total amount of this bill 



Previous balance 



Balance due 



Hours 
36.00 



6.00 
3.00 



Rate 
40.00 
75.00 
40.00 



----· _,,,,Q=ty Price 



204 
1 
1 



$0.20 
$0.48 
$1.69 



Page 3 



Amount 



156.00 



140.00 



$2,010.00 



Amount 
$1,440.00 



$450.00 
$120.00 



40.80 
0.48 
1.69 



$42.97 



$2,052.97 



$7,382.68 



$9,435.65 
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Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



seankendall1 O@gmail.com 



Dear Sean Thomas Kendall, 



Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801)322-2222 Fax: (801)322-2282 



www.WinderFirm.com 



May02, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated .. 



Current Bill 30 Days 



$,1,377.07 $2,052.97 



Total for services rendered 
Total expenses 



60 Days 



$2,490.79 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$4,891.89 



120 Days 



$0.00 



$1,189.00 
$188.07 



$0.00 
$0.00 



$9,435.65 



Please do not hesitate to contact your responsible attorney ifyoti have any questions or concerns. 



Thank you for your confidence in our firm and our commitment to serving you. 



Enclosures -
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Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through May 02, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



4/1/2015 DCJ Draft and revise Memorandum in Support of Plaintiff's 
Motion for Summary Judgment 



4/2/2015 DCJ Draft and revise Memorandum in Support of Plaintiff's 
Motion for Summary Judgment 



4/2/2015 DCJ Draft and revise Plaintiffs Motion for Summary 
Judgment and supporting affidavits 



4/6/2015 DCJ Revise Memorandum in Support of Plaintiff's Motion 
for Summary Judgment 



4/6/2015 RCA Telephone call from Shehnoor Grewal regarding 
research. Conference with Derek Julio. 



41712015 RCA Review and revise Motion for Summary Judgment. 
Conference with Derek Julio. 



41712015 DCJ Revise Motion for Summary Judgment and supporting 
memoranda 



4/8/2015 DCJ Revise Memorandum in Support of Plaintiff's Motion 
for Summary Judgment and supporting affidavits 



4/9/2015 RCA Review Defendants' Initial Disclosures. Email to. 
Derek Julio. Telephone call from Sean Kendall. 



4/10/2015 DCJ Revise Memorandum in Supp9rt of Plaint[ff's Motion 
for Summary Judgment and supporting affidavits, and 
draft Motion for Expedited Disposition 



4/13/2015 RCA Revise Motion for Summary Judgment. 



4/13/2015 DCJ Draft motion for expedited disposition 



Hours 



1.90 



2.40 



0.90 



0.90 



0.30 



0;60 



1.80 



1.70 



0.40 



5.90 



0.50 



1.20 



May 02, 2015 



Invoice No: 15584 



·Rate Amount 



40.00/hr 76.00 



40.00/hr 96.00 



40.00/hr 36.00 



40.00/hr 36.00 



75.00/hr 22.50 



75.00/hr 45.00 



40.00/hr 72.00 



40.00/hr 68.00 



75.00/hr 30.00 



40.00/hr 236.00 



75.00/hr 37.50 



40.00/hr 48.00 
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.-------·- ------ -·· .. 



Sean Thomas Kendall 



4/27/2015 RCA Review and revise Motion for Summary Judgment and 
supporting Memorandum. 



4/29/2015 DCJ Revise Motion for Summary Judgment and supporting 
memorandum 



4/30/2015 DCJ Revise Memorandum in Support of Motion for 
Summary judgment, supporting affidavits, and Motion 
for Expedited disposition 



4/30/2015 RCA Review and revise Motion for Summary Judgment, 
Memorandum in Support of Motion, Motion to 
Expedite and Supporting Memorandum, and 
Affidavits. Draft notes to Derek Julio. Legal research 
regarding right to petition government for redress of 
ordinances. 



For professional services rendered 



Name 
Derek C Julio 
Ross C. Anderson 



Additional Charges : 



Timekeeper Summary 



Page 2 



--'-'H.:.ou""rs""' ____ ,_,R.,..at""'e Amount 



0.50 



1.10 



1.80 



3.10 



75.00/hr 37.50 



40.00/hr 44.00 



40.00/hr 72.00 



75.00/hr 232.50 



25.00 $1,189.00 



Hours 
19.60 
5.40 



Rate --'""'A .... m=o=u=nt 
40.00 $784.00 
75.00 $405.00 



----'Q=ty... Price 



4/20/2015 Copies of court documents; file retrieval 
4/30/2015 Photocopy Charge 



Westlaw Research (at cost) 



Total additional charges 



Total amount of this bill 



Previous balance 



Balance due 



1 
38 



1 



$143.50 
$0.20 



$36.97 



143.50 
7.60 



36.97 



$188.07 



$1,377.07 



$9,435.65 



$10,812.72 
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Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



seankendall1 O@gmail.com 



Dear Sean Thomas Kendall, 



-- -----­
Winder &,Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801 )322-2222 Fax: (801 )322-2282 



www.WinderFirm.com 



June 01, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30 Days 



$2,046.20 $1,377.07 



Total for services rendered 
Total expenses 



60 Days 



$2,052.97 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$2,490.79 



120 Days 



$4,891.89 



$2,045.00 
$1.20 
$0.00 
$0.00 



$10,812.72 



Please do not hesitate to contact your responsible attorney ifyou have any questions or concerns. 



Thank you for your confidence in our firm and our commitment to servi.ng you. 



Enclosures 



/ 
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----------- --- ·-····--------·----------· 
Winder & Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Jun 01, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



5/1/2015 DCJ Revise Motion for Summary Judgment and supporting 
memorandum, revise Motion for Expedited Disposition 
and supporting memoranda, and revise affidavits 



5/1/2015 RCA Work on Memorandum in Support of Motion for 
Summary Judgment Conference with Derek Julio. 
Telephone call to Sean Kendall. · 



5/6/2015 DCJ Revised Memorandum in Support of Motion for 
Expedited Disposition and finalize affidavits supporting 
the motion for Summary Judgment 



5/6/2015 RCA Read email from Derek Julio. Conference with Derek 
Julio regarding bond company affidavit. Read email 
from Bob Sykes regarding affidavit. 



5/6/2015 NS Reviewed the case, worked on Attorney Affidavits, and . 
researched and called bond companies for Affidavits. 



5/7/2015 DCJ Contacted insurance companies, brokerage firms and 
surety companies for information regarding court cost 
bonds 



517/2015 NS Continued researching and calling bond companies 
for Affidavits. 



5/11/2015 DCJ Contact insurance agencies and underwriting 
companies for information regarding requirements to 
qualify for court cost bond. 



5/11/2015 NS Continued researching and calling bond companies 
for Affidavits. 



5/12/2015 DCJ Contact insurance agents, surety companies and 
underwriters, submit bond application to ATP 
insurance and Charles Caiyay Insurance agencies 



Hours 



6.80 



0.90 



2.80 



0.80 



5.00 



1.40 



1.50 



0.90 



3.50 



5.40 



June 01, 2015 



Invoice No: 15667 



Rate Amount 



40.00/hr 272.00 



75.00/hr 67.50 



40.00/hr 112.00 



75.00/hr 60.00 



30.00/hr 150.00 



40.00/hr 56.00 



30.00/hr 45.00 



40.00/hr 36.00 



30.00/hr 105.00 



40.00/hr 216.00 
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-----------



Sean Thomas Kendall 



5/13/2015 NS Proofread documents and Affidavits. 



5/14/2015 DCJ Draft affidavit of Charles Cayias 



5/15/2015 NS Spoke to and prepared draft Affidavit for Michael S. 
Brown. 



5/19/2015 DCJ Research statute of limitations for federal law claims 



5/19/2015 DCJ Draft Affidavit of Michael S. Brown 



5/22/2015 DCJ Revise Michael Brown Affidavit and send for signature 



5/26/2015 NS Followed up with Affidavit. 



512612015 DCJ Follow up with insurance agent regarding affidavit, 
revise motions for summary judgment and expedited 
disposition 



5/27/2015 DCJ Revise Memorandum in support of. Motion for 
Summary Judgment 



5/28/2015 DCJ Make final revisions to motions and memoranda, 
prepare supporting exhibits and prepare all 
documents for filing 



5/29/2015 DCJ Review research pertaining to qualified immunity, 
liability for police officers in official capacity and as 
individuals, and liability for municipalities 



5/29/2015 RCA Review and revise Memorandum. 



For professional services rendered 



Name 
Derek C Julio 
Ross C. Ander5on 
Nicole Sherwood 



Additional Charges : 



Timekeeper Summary 



Hours 



3.50 



1.30 



2.00 



1.20 



0.90 



0.60 



0.50 



5.60 



3.80 



1.50 



2.80 



0.50 



Rate 



30.00/hr 



40.00/hr 



30.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



30.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



75.00/hr 



53.20 



Hours 
35.00 



2.20 
16.00 



Rate 
40.00 
75.00 
30.00 



----=Q=ty Price 



5/31/2015 Scanning Charge - (In House) First 500@ $0.20 each 6 $0.20 



Page 2 



Amount 



105.00 



52.00 



60.00 



48.00 



36.00 



24.00 



15.00 



224.00 



152.00 



60.00 



112.00 



37.50 



$2,045.00 



Amount 
$1.400.00 



$165.00 
$480.00 



1.20 
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Sean Thomas Kendall 



Total additional charges 



Total amount of this bill 



Previous balance 



Balance due 



--
Page 3 



Amount 



$1.20 



$2,046.20 



$10,812.72 



$12,858.92 
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Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



seankendall1 O@gmail.com 



Dear Sean Thomas Kendall, 



Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801)322-2222 Fax: (801)322-2282 



www.WinderFirm.com 



July 01, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30 Days 



$7,163.20 $2,046.20 



Total for services rendered 
Total expenses 



60 Days 



$1,377.07 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$2,052.97 



120 Days 



$3,018.44 



$7,162.00 
$1.20 
$0.00 



($4,364.24) 
$12,858.92 



Please do not hesitate to contact your responsible attorney if you have any questions or concerns. 



Thank you for your confidence in our firm and our commitment to serving you. 



Enclosures 
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Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Jul 01, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



6/1/2015 RCA Conference with Derek Julio; read filings information; 
conference with Derek Julio; email to staff. 



6/1/2015 DCJ Draft Amended Initial Disclosures, file Motion for 
Expedited Disposition and Motion for Summary 
judgment 



6/4/2015 DCJ Review and file case law concerning an officer's use of 
force 



6/5/2015 DCJ Review and file case law concerning an officer's use of 
force, reasonableness, and municipal liability in 1983 
claims 



6/8/2015 DCJ Review and file research concerning warrant 
requirements and exceptions 



6/9/2015 DCJ Review and file legal research concerning police 
shooting dogs and dogs' status as property subject to 
protection under the Fourth Amendment 



6/11/2015 WM Review Notice of Claim and Amended Notice of Claim 
to ensure that all requirements were met before the 
upcoming one year filing deadline. Review statute of 
limitations applicable to complaint. Review pleadings 
to determine defendants' concessions. Draft 
Introduction, Jurisdiction and Venue, Parties, and 



.. Factual Background sections of complaint. Outline 
claims for relief of complaint. 



6/11/2015 DCJ Review and file legal research concerning damages 
available in cases involving the death of animals 



6/12/2015 WM Legal research and draft conversion claim of 
complaint. Continue outlining other claims. 



Hours 



0.40 



3.10 



1.70 



1.10 



1.40 



2.70 



6.00 



2.80 



2.70 



July 01, 2015 



Invoice No: 15773 



Rate Amount 



75.00/hr 30.00 



40.00/hr 124.00 



40.00/hr 68.00 



40.00/hr 44.00 



40.00/hr 56.00 



40.00/hr 108.00 



40.00/hr 240.00 



40.00/hr 112.00 



40.00/hr 108.00 
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Sean Thomas Kendall Page 2 



Hours Rate Amount 



6/12/2015 DCJ Review and file legal research concerning liability of 3.30 40.00/hr 132.00 
police officers in official and individual capacity, and 
qualified immunity 



6/16/2015 WM Summarize each claim in our complaint. Review 7.90 40.00/hr 316.00 
Opposition Memorandum and Rule 56(f) motion from 
opposing counsel in order to identify issues for our 
reply. Legal research of Government Immunity Act of 
Utah regarding claims brought against police officers 
and government entities, with particular regard to 
rebutting opposing counsel's contention that our 
claims are precluded. Research legislative history of 
bond statute, review audio recording from senate floor, 
review text of the bill to determine effect of the HB 
0078 in 2008. 



6/17/2015 WM Continue research of legislative history of HB 0078 7.30 40.00/hr 292.00 
regarding the bond statute. Review pleadings and 
research already in the file. Outline sections of reply 
memorandum pertaining to Government Immunity Act 
and distinguishing Zamora v. Draper. 



6/17/2015 RCA Research legislative history of the Bond Statute. 0.50 75.00/hr 37.50 
Research sponsorship bill. 



6/18/2015 WM Rally for Geist. 1.00 40.00/hr NO CHARGE 



6/18/2015 WM Continue research and drafting reply. Research and 10.25 40.00/hr 410.00 
draft affidavit for Sean Kendall to disclose financial 
information. Complete affidavit with Sean Kendall, 
reviewing persona! financial information. Attempt to 
contact opposing counsel's witness Deborah 
Lindstrom for affidavit regarding Sean Kendall's ability 
to provide collateral for $12,000 bond. Draft fact 
section of reply based on Sean Kendall's affidavit. 
Revise and format first draft of Reply. 



6/18/2015 RCA Conference with Sean Kendall. Speak at Geist rally. 2.70 75.00/hr 202.50 
Conference with Walter Mason and Sean Kendall 
regarding Sean Kendall Affidavit. Legal research. 



6/19/2015 WM Revise fact section of reply. Continue research of 9.70 40.00/hr 388.00 
Government Immunity Act, original and revised Bond 
Statutes, and cases cited by opposing counsel. Revise 
affidavits for Michael Brown and Charles James 
Cayias. Drive to Willard Bay to collect affidavit from 
Michael Brown. 



6/19/2015 RCA Research accusations by Samantha Slark regarding 3.10 75.00/hr 232.50 
violating Rules of Professional conduct. Emails to and 
from Jim Lewis. Email to Samantha Slark. Legal 
Research. Review Memorandum in Support of Motion 
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Sean Thomas Kendall Page 3 



Hours Rate Amount 



for Summary Judgment. Read and revise draft of 
Facts for Reply Memorandum. 



6/20/2015 WM Research for reply including: cases citing Boddie v. 12.00 40.00/hr 480.00 
Connecticut, federal standards for fundamental rights 
in due process claims, Utah fundamental rights and 
standards of review under due process and equal 
protection claims, process of analyzing equal 
protection and due process in civil matters regarding 
indigent plaintiffs, and Utah's lmpecuniosity Statute. 
Revised affidavit of Sean Kendall. Revised fact section 
of reply. Redlined RCA's argument section of reply. 



6/20/2015 RCA Read Defendant's Opposition Memorandum regarding 14.50 75.00/hr 1,087.50 
Summary Judgment Motion, Rule 56(f) Motion. Read 
authorities cited. Legal research. Legal research 
regarding access to courts, Governmental Immunity 
Statute. Draft and revise Reply Memorandum in 
Support of Motion for Summary Judgment. 



6/22/2015 WM Review standards for online submission to Utah 8.70 40.00/hr 348.00 
courts. Hyperlink case and statute citations in reply. 
Revise affidavits of Sean Kendall, Charles James 
Cayias, and Michael Brown. Drive to Westminster, 
Sugarhouse, and Bountiful, respectively, to collect 
affidavits. Revise fact section of reply. Final reviews 
and revisions to all sections of reply, memorandum 
opposing 56(f) motion, and request to submit for 
decision. Electronically submit files to court. 



6/22/2015 RCA Review and revise Reply Memorandum in Support of 7.30 75.00/hr 547.50 
Motion for Summary Judgment. Work on factual 
statement. Conference with Walter Mason. Revise 
Affidavit of Sean Kendall, Mike Brown, and Charles 
Cayias. Phone conference with Sean Kendall 
regarding detailed financial information, including all 
accounts. Arrange for new Affidavit to be signed. 
Telephone conference with Mike Brown and Charles 
Cayias regarding the need for revised Affidavits. 
Arrange for signing of revised Affidavits. Draft 
Opposition to Rule 56(f) Motion. Organize research. 



6/23/2015 WM Research and review legislative history and 0.90 40.00/hr . 36.00 
comparison charts for HB 0078 from 2008. Revise 
claims in complaint. 



6/23/2015 RCA Read cases and other legal research regarding 2.70 75.00/hr 202.50 
access to courts and Bond Requirements. 
Correspondence from and to Jackie Biskupski, 
sponsor of bond statute. Conferences with Walter 
Mason. Research recodification. Phone conference 
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Sean Thomas Kendall 



Christopher Smart. Emails to Christopher Smart, 
Walter Mason. 



6/24/2015 RCA Emails and telephone conference to and from 
Christopher Smart. Legal research regarding bond 
requirements. Review Affidavits. Research issues 
regarding affidavit by counsel. 



6/26/2015 RCA Conference with Walter Mason. Research Motion to 
Strike Affidavit of Defendant's Counsel. 



6/26/2015 WM Attend Police Liability webinar. 



6/26/2015 WM Research Utah "Attorney as witness" rule. Research 
application of rule to summary judgment. Research 
case law in states with similar "Attorney as witness" 
rules. Research motion to strike. Draft memorandum 
in support of motion to strike. 



6/27/2015 RCA Conference with Walter Mason. Legal Research 
regarding Affidavits on Summary Judgment by party's 
lawyer. Research Ethical Rules regarding lawyer's 
affidavits. Draft Motion to Strike Portions of Mark 
Kittrell's Declarations and Memorandum in Support of 
Motion to Strike. Conference with Walter Mason. 
Review and revise Motion to Strike and Memorandum. 



6/27/2015 WM Continue research of case law applying "Attorney as 
witness" rules to affidavits in support/opposition to 
motions for summary judgment. 



6/29/2015 WM Finalize motion to strike and supporting memorandum, 
including: format, proofread, hyperlink citations, revise, 
and prepare for submission to the court. 



For professional services rendered 



Name 
Derek C Julio 
Ross C. Anderson 
Walter Mason 
Walter Mason 



Timekeeper Summary 



Hours 



1.40 



2.10 



4.50 



6.50 



10.10 



1.90 



5.10 



Rate 



75.00/hr 



75.00/hr 



40.00/hr 



40.00/hr 



75.00/hr 



40.00/hr 



40.00/hr 



145.35 



Hours 
16.10 
44.80 
78.95 



5.50 



Rate 
40.00 
75.00 
40.00 



0.00 



Page 4 



Amount 



105.00 



157.50 



NO CHARGE 



260.00 



757.50 



76.00 



204.00 



$7,162.00 



Amount 
$644.00 



$3,360.00 
$3,158.00 



$0.00 
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Sean Thomas Kendall 



Additional Charges : 



6/30/2015 Scanning Charge 



Total additional charges 



Total amount of this bill 



Previous balance 



Payments and Adjustments 



7/30/2015 Payment - Thank You. Check No. 030116485 
8/3/2015 Payment-Thank You. Check No. 030116561 
8/3/2015 Payment-Thank You. Check No. 030116713 
8/5/2015 Payment-Thank You. Check No. 016134389 



Total Payments and Adjustments 



Balance due 



Page 5 



----'Q=tv ... ____ Pwr""'ic=e Amount 



6 $0.20 1.20 -----
$1.20 



$7,163.20 



$12,858.92 



($2,089.69) 
($576.73) 
($303.30) 



($1,394.52) 



($4,364.24) 



$15,657.88 
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---------------·· ---------



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



seankendall1 O@gmail.com 



Dear Sean Thomas Kendall, 



Winder & Counsel PC 
r 



! BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801 )322-2222 Fax: (801 )322-2282 



www.WinderFirm.com 



_DJW_JWH_JER_RCA 



September 01, 2015 



Please find enclosed a statement for the prior month services. TI}e-following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30 Days 



$3,701.35 $0.00 



Total for services rendered 
Total expenses 



60 Days 



$7,163.20 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$2,046.20 



120 Days 



$6,448.48 



$3,526.00 
$175.35 



$0.00 
$0.00 



$15,657.88 



Please do not hesitate to contact your responsible attorney if you have any questions or concerns. 



Thank you for your confidence in our firm and our commitment to serving you. 



Enclosures 



.) 
Exhibit P. 13 



Case No.: 150900558 
Date Received: -----
Clerk's Initials: ------











• 



.) 



Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 841 06 



For legal services rendered through Sep 01, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



7/6/2015 WM Contact America First Credit Union to inquire about 
receiving copies of records subpoenaed by the City. 
Follow up with Sean Kendall. 



7/6/2015 RCA Read Notice to Subpoena bank records. Read 
e-mail from Sean Kendall. E-mail to Walter Mason 
and Sean Kendall. Line up conference call with 
Walter Mason and Sean Kendall. Conference with 
Walter Mason regarding status of case. Conference 
call Sean Kendall. Read Notice of Scheduling 
Conference. Read Reply In Support of Rule 56(f) 
Motion. Speak with Walter Mason regarding 
providing all bank account statements. Review bank 
account summary. Forward summary to Samantha 
Slark 



7/9/2015 RCA Read extensive research regarding access to courts 
and analysis under due process, equal protection, 
and open courts clause. Organize legal research. 



7/15/2015 RCA E-mails to and from Sean Kendall. Read Opposition 
to Motion to Strike Mark E. Kittrell's Declaration. 
Conference with Walter Mason. Legal research. 



7/16/2015 RCA Legal research regarding attorney-witness rule. 
Conference with Walter Mason 



7/17/2015 RCA Legal research regarding attorney - witness rule. 
Review due process taking case law. Draft outline of 
Reply Memorandum Regarding Motion to Strike. 
Legal research. Review draft of Reply Memorandum 
in Support of Motion to Strike Kittrell Affidavit. 



Hours 



0.40 



1.30 



3.70 



1.60 



0.40 



5.80 



September 01, 2015 



Invoice No: 15942 



Rate Amount 



40.00/hr 16.00 



75.00/hr 97.50 



75.00/hr 277.50 



75.00/hr 120.00 



75.00/hr 30.00 



75.00/hr 435.00 











• 3ean Thomas Kendall Page 2 



Hours Rate Amount 



7/19/2015 RCA Legal res.earch. Telephone Walter Mason. Draft 9.60 75.00/hr 720.00 
emails to Michelle Donohoo. Draft and revise Reply 
Memorandum In Support of Motion to Strike Kittrell 
Declaration. 



7/20/2015 WM Legal research of statute of limitations for section 2.20 40.00/hr 88.00 
1983 claims, including history in 10th Circuit and 
amended statute. Proof read and revise reply 
memorandum. 



7/20/2015 RCA Revise and proofread Reply Memorandum In 2.30 75.00/hr 172.50 
Support of Motion to Strike Kittrell Declaration. 
Conference with Walter Mason. Draft and file 
Request to Submit for Decision Plaintiff's Motion to 
Strike Kittrell Declaration. 



7/21/2015 RCA Conference with Sean Kendall. To court. 1.60 75.00/hr 120.00 
Scheduling conference. To office. Conference with 
Sean Kendall and Walter Mason 



7/22/2015 RCA Read Defendant's Request for Production and 0.50 75.00/hr 37.50 



• conference with Walter Mason . 



' J 7/27/2015 RCA Conference with Walter Mason. Review documents 0.40 75.00/hr 30.00 
and document request. 



7/29/2015 WM Research attorney work product, attorney client 1.60 40.00/hr 64.00 
privilege that may apply to materials on invoices to 
Kendall. Schedule appointment with Kendall to 
respond to Request for Production of Documents. 
Prepare invoices and retainer agreement. 



7/29/2015 RCA Locate email and documents previously provided to 0.20 75.00/hr 15.00 
Samantha Slark and forward them to Walter Mason. 



7/30/2015 WM Review invoices for material that may be protected 6.80 40.00/hr 272.00 
by attorney work product or attorney client privilege. 
Review with Kendall all receipts and other records 
documenting his donations and expenses. Prepare 
documents to respond to Request for Production of 
Documents. 



7/31/2015 WM Prepare documents for response to request for 2.50 40.00/hr 100.00 
production of documents. Draft pleading. Verify that 
all numbers are accurate and correspond correctly 
with each other. 



8/3/2015 WM Meet with Sean. Review updated printout of the 0.80 40.00/hr 32.00 
transaction summary from AFCU, PayPal deposits, 
continue revising discovery response and discovery • ) requests . 











• 



• 



..;ean Thomas Kendall 



8/3/2015 RCA Conferences with Walter Mason and Sean Kendall. 
Review and revise New Affidavit, documents to be 
produced and Response to Discovery Requests. 



8/4/2015 RCA Conferences with Walter Mason. Review 
. Outline Discovery and Requests 



to Submit. Read Notice of __ ,Complaint, 
Answer. Legal research regarding due process 
taking claim. Organize research regarding Motion to 
Strike Mark Kittrell Declaration. Review and revise 
Discovery Responses. Work on accounting. 



8/5/2015 RCA Conference with Walter Mason. Review accounting 
and revisions. Conference with Sean Kendall. 
Revise new Affidavit and Response to Request for 
Production of Documents. Review all accountings, 
conference with Walter Mason regarding same. 
Revise Sean Kendall Affidavit. 



8/5/2015 WM Finalize answers to discovery. Draft and revise 
discovery requests . 



) 8/6/2015 WM Revise, finalize and file discovery documents. 



8/20/2015 DCJ Review pleadings and discovery documents 



8/21/2015 DCJ Read Declaration of Mark Kittrell and compare 
attorney fee estimates with those in the letter from 
Samantha Slark 



8/24/2015 DCJ Research statute of limitations and deadlines for 
federal and state claims 



8/25/2015 DCJ Call with Mike Brown, Charles Cayias, Robert Sykes 
and Randall Edwards regarding availability for Sept. 
15 evidentiary hearing. 



For professional services rendered 



Name 
Derek C Julio 
Ross C. Anderson 
Walter Mason 



Timekeeper Summary 



•. ) 



Hours 



1.40 



2.30 



2.10 



3.20 



2.80 



2.90 



0.30 



1.50 



0.90 



Rate 



75.00/hr 



75.00/hr 



75.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



59.10 



Hours 
5.60 



33.20 
20.30 



Rate 
40.00 
75.00 
40.00 



Page 3 



Amount 



105.00 



172.50 



157.50 



128.00 



112.00 



116.00 



12.00 



60.00 



36.00 



$3,526.00 



Amount 
$224.00 



$2,490.00 
$812.00 











• dean Thomas Kendall 



.) 



Additional Charges : 



7/10/2015 Courier I Delivery (Walter Mason) 
7/31/2015 Postage 



Photocopy Charge - (In House) First 500@ $0.20 each 
Scanning Charge - (In House) First 500 @ $0.20 each 



8/3/2015 Greenfil ing fees 
8/31/2015 Photocopy Charge - (In House) First 500@ $0.20 each 



Scanning Charge - (In House) First 500 @ $0.20 each 
Postage 



Total additional charges 



Total amount of this bill 



Previous balance 



Balance due 



Qty 



1 
1 



41 
3 
1 



31 
194 



1 



Page 4 



Price Amount 



$78.49 78.49 
$0.48 0.48 
$0.20 8.20 
$0.20 0.60 



$37.26 37.26 
$0.20 6.20 
$0.20 38.80 
$5.32 5.32 



$175.35 



$3,701.35 



$15,657.88 



$19,359.23 











Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



------- ---
Winder & Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801 )322-2222 _Fax: (801 )322-2282 



www.WinderFirm.com 



unknown_bassmaster@hotmail.com · 



Dear Sean Thomas Kendall, 



November 01, 2014 



Please find enclosed a statement for services rendered during September and October. The following pages 
include detailed billing entries related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30 Days 



$6,488.85 $0.00 



Total for services rendered 
Total expenses 



60 Days 



$0.00 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$0.00 



120 Days 



$0.00 



$5,494.50 
$994.35 



$0.00 
$0.00 
$0.00 



Please do not hesitate to contact your responsible attorney if you have any questions or concerns. 



Thank you for your confidence in our firm and our commitment to serving you. 



Enclosures 
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----· 
Winder & Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Nov 01, 2014 



In reference to: 5098.,002 Kendall*SLC Corp et al 



Professional Services 



9/3/2014 RCA Review correspondence from Brett Boulton. Phone S. 
Kendall. Draft correspondence to B. Boulton. 



9/4/2014 RCA Review correspondence from B. Boulton. Phone S. · 
Kendall. 



9/5/2014 RCA Draft correspondence to B. Boulton. Review 
correspondence from S. Kendall. Review 
correspondence from B. Boulton. Review press 
accounts. Legal research regarding claims. 



9/10/2014 RCA Draft correspon~ence to B. Boulton. 



9/30/2014 RCA Draft and revise retainer agreement. Conference with 
S. Kendall. 



10/8/2014 RCA Legal research. Research several claims. 



10/9/2014 ASR Setting up organizational structure for pre-litigation 
research of possible legal claims that may be made; 
the amount of discretion permissible to police officers 
under certain circumstances; RCA's past complaints 
reviewed to see if any such case dealt with wrongfully 
killing a pet. 



10/10/2014 ASR Pre-litigation research of possible legal claims that · 
may be made; the amount of discretion permissible to 
police officers under certain circumstances; RCA's 
past complaints reviewed to see if any such case dealt 
with wrongfully killing a pet. 



10/10/2014 ASR Legal research regarding potential claims and 
defendants. 



10/10/2014 RCA Legal research regarding potential claims and 
defendants. 



----



Hours 



0.80 



0.40 



0.70 



0.10 



1.10 



1.40 



0.45 



3.05 



0.35 



0.80 



November 01, 2014 



Invoice No: 15022 



Rate Amount 



75.00/hr 60.00 



75.00/hr 30.00 



75.00/hr 52.50 



75.00/hr 7.50 



75.00/hr 82.50 



75.00/hr 105.00 



40.00/hr 18.00 



40~00/hr 122.00 



40.00/hr 14.00 



75.00/hr 60.00 
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Sean Thomas Kendall Page 2 



Hours Rate Amount 



10/13/2014 ASR Pre-litigation case research; possible claims - 1.60 40.00/hr 64.00 
constitutional violations under Section 1983, including 
illegal Fourth Amendment seizure, standard tort action 
for destruction of property and negligence. Also, 
possible hindrances to case (e.g., qualified immunity, 
exigent circumstances); scanning case law -printing 
and highlighting relevant portions. 



10/13/2014 RCA Phone M. Frame. Out left word. Legal research 0.30 75.00/hr 22.50 
regarding claims. 



10/14/2014 ASR Pre-litigation case research; possible claims - 2.10 40.00/hr 84.00 
constitutional vi_olations under Section 1983, including 
illegal Fourth Amendment seizure, standard tort action 
for destruction of property and negligence. Also, 
possible hindrances to case (e.g., qualified immunity, 
exigent circumstances); scanning case law -printing 
and highlighting relevant portions. 



-10/14/2014 RCA Phone from Mark Kittrell. Phone to Sean Kendall. 2.70 75.00/hr 202.50 
Email to Sean Kendall. Conference with Andrew 
Rawlings. Research best practices regarding training 
and policies. 



10/15/2014 ASR Research into Best Practices for Police training and 2.95 40.00/hr 118.00 
policy-making with regard to encounters with animals 
and domestic pets, particularly dogs. 
Also, wrote proposals in police training, etc. to 
incorporate Best Practices, ready to submit to the 
SLCPD. 



10/16/2014 ASR Best Practices: use of force and police encounters 2.00 40.00/hr SQ.DO 
with dogs. 
Written Proposals (after consulting animal behavior 
experts). 



10/16/2014 RCA Conference with Sean Kendall. Draft correspondence 2.60 75.00/hr 195.00 
to B. Boulton. Research regarding claims. 



10/17/2014 ASR Damages inquiry; case compilation on how much may 4.75 40.00/hr 190.00 
be demanded via settlement or litigation; further 
inquiry into negligence; infliction of emotional distress. 



10/17/2014 RCA Legal research. Read Andrew Rawling's 4.50 75.00/hr 337.50 
memorandum. Prepare for meeting with Mark Kittrell 
and C. Burbank. Speak with S. Kendall. 



10/18/2014 ASR Final assessment and compiling of pre-litigation 1.65 40.00/hr 66.00 
research, proposals, positions, and settlement data. 
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Sean Thomas Kendall Page 3 



Hours Rate Amount 



10/18/2014 RCA Read S. Kendall's statement. Phone S. Kendall. Read 4.20 75.00/hr 315.00 
articles regarding psychological effect of death of 
dogs. Legal research. Draft statement to present at· 
meeting with M. Kittrell and C. Burbank. 



10/19/2014 ASR Begin to draft complaint and compile brochure to show 0.95 40.00/hr 38.00 
p.d. 



10/19/2014 RCA Read research regarding settlements and verdicts in 8.30 75.00/hr 622.50 
cases where dogs are killed by police officers. Legal 
research regarding probable cause for warrants and 
exigent circumstances allowing warrantless searches. 
Finalize memorandum for meeting with M. Kittrell and 
C. Burbank. Organize presentation for meeting. 



10/20/2014 RCA Legal research. Conference with S. Kendall. To PSB. 6.50 75.00/hr 487.50 
Met with C. Burbank, C. Dunn, M. Kittrell. Conference 
with A Rawlings. Legal research regarding demand 
for reconsideration by SLCPD and CRB. 



10/21/2014 RCA Review CRB Investigation report. Legal research. . 8.10 75.00/hr 607.50 
Draft and revise demand for reconsideration. Phone S. 
Kendall. 



10/22/2014 RCA Legal research. Draft demand for reconsideration. 4.60 75.00/hr ·- 345.00 



Finalize and review final draft of demand. 



10/23/2014 RCA Review research regarding verdicts and settlements. 2.20 75.00/hr 165.00 
Read correspondence. Legal research regarding 
exigent circumstances and non-criminal investigative 
searches. Conference with D. Julio regarding measure 
of deaths. 



10/24/2014 DCJ Research whether Utah law controls damage in a. 0.50 40.00/hr 20.00 
Section 1983 claim. 



10/24/2014 DCJ Research what damages are recoverable for the killing 2.20 40.00/hr 88.00 
of a dog that results from Fourth Amendment violation. 



10/24/2014 RCA Legal research. Review and organize cases, articles. 1.80 75.00/hr 135.00 



10/27/2014 DCJ Research what damages are recoverable for an 2.30 40.00/hr 92.00 
unlawful search that results in the killing of a dog. 



10/27/2014 RCA Read and organize legal research. 2.40 75.00/hr 180.00 



10/28/2014 DCJ Research the availability of damages for emotional 3.20 40.00/hr 128.00 
distress resulting from the killing of a dog by police. 
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Sean Thomas Kendall 



10/28/2014 RCA Read new policies regarding use of lethal force 
against animals. Research other policies,· statutes. 
Read research regarding measure of damages. 



10/30/2014 DCJ Research Utah's determination of damages in 
deceased animal cases and damage awards in other 
jurisdictions. 



10/31/2014 DCJ Continued research and drafted memorandum · 
regarding what damages are recoverable for the killing 
of a dog that results from a Fourth Amendment 
violation 



For professii;>nal services rendered 



Name 
Andrew Rawlings 
Derek C Julio 
Rocky C. Anderson 



Additional Charges : 



Timekeeper Summary 



Page 4 



Hours ----'R:...:.a=t=e Amount 



1.60 



2.50 



3.50 



75.00/hr 120.00 



40.00/hr 100.00 



40.00/hr 140.00 



89.15 $5,494.50 



Hours 
19.85 
14.20 
55.10 



Rate __ .....,A...,m=o""u=nt 
40.00 . $794.00 
40.00 $568.00 
75.00 $4, 132.50 



----'Q=ty.,,. Price 



10/2/2014 Westlaw Research 
10/8/2014 Westlaw Research. 



10/10/2014 Westlaw Research. 
10/12/2014 Westlaw Research. 
10/13/2014 Westlaw Research. 
10/14/2014 Westlaw Research. 
10/15/2014 Westlaw Research. 
10/16/2014 Westlaw Research. 
10/17/2014 Westlaw Research. 
10/18/2014 Westlaw Research. 
10/21/2014 Westlaw Research. 
10/31/2014 Scanning Charge - (In House) First 500 @ $0.20 each 



Postage 



Total additional charges 



Total amount of this bill 



1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 



17 
1 



$23.20 23.20 
$9.40 9.40 



$41.30 41.30 
$28.10 28.10 



$300.00 300.00 
$15.70 15.70 
$49.00 49.00 
$29.40 29.40 



$388.30 388.30 
$94.00 94.00 
- $4.70 4.70 



$0.20 3.40 
$7.85 7.85 ------



$994.35 



$6,488.85 
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Sean Thomas Kendall Page 5 



Amount 



Balance due $6,488.85 
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----------~-------- -------·-
Winder & Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801)322-2222 Fax: (801)322-2282 



www.WinderFirm.com 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



December 01, 2014 



unknown_bassmaster@hotmail.com 



Dear Sean Thomas Kendall, 



Please find enclosed a statement for the prior month services. The following pages include detail billing entrles 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30 Days 



$2,736.11 . $0.00 



Total for services rendered 
Total expenses 



60 Days 



$0.00 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$0.00 



120 Days 



$0.00 



$2,572.50 
$163.61 



$0.00 
($6,488.85) 



$6,488.85 



Please do not hesitate to contact your responsible attorney if you have any questions or concerns. 



Thank you for your confidence in our firm and our commitment to serving you. 



Enclosures 
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Winder & Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Dec 01, 2014 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



11/3/2014 DCJ Researched Utah cases analogous to the killing of a 
dog where the c::ourt awarded compensatory 
damages for emotional distress 



11/3/2014 RCA Phone from S. Kendall. Review correspondence. 
Phone Rick Rasmussen. Draft and revise letter to R. 
Rasmussen and M. Plane. Phone from R. 
Rasmussen. Conference with D. Julio. Get letter out 
by email and regular mail. Telecons with S. Kendall. 



11/4/2014 DCJ Continued research of Utah cases where courts 
awarded damages for emotional distress and began 
drafting memorandum regarding damages 



11/4/2014 RCA Read cases r~garding damages. Phone from S. 
Kendall. 



11/5/2014 DCJ Finished drafting memo regarding damages for 1983 
claims 



11/6/2014 RCA Phone M. Kendall regarding police report. Phone 
from M. Kittrell. Phone S. Kendall. Legal research 
regarding claims and measure of damages. 



1117/2014 RCA Phone from M. Kittrell. Draft email to S. Kendall. 
Draft GRAMA request, forward copy to S. Kendall. 



11/10/2014 RCA Read research memorandum on measure of 
damages. Read cases. 



11/11/2014 RCA Legal research regarding causes of action and 
elements. 



11/12/2014 RCA Receive and read letter from Rick Rasmussen 
regarding decision to refuse reconsideration by 
Police Civilian Review Board. Forward to Sean. Read 



Hours 



1.70 



3.30 



2.50 



0.30 



1.50 



2.10 



1.60 



1.20 



0.80 



2.80 



December 01, 2014 



Invoice No: 15114 



Rate Amount 



40.00/hr 68.00 



75.00/hr 247.50 



40.00/hr 100.00 



75.00/hr 22.50 



40.00/hr 60.00 



75.00/hr 157.50 



75.00/hr 120.00 



75.00/hr 90.00 



75.00/hr 60.00 



75.00/hr 210.00 
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Sean Thomas Kendall Page 2 



Hours Rate Amount 



message from Sean Kendall. Legal research 
regarding potential claims on behalf of Geist. 



11/13/2014 DCJ Compiled research and case law regarding damages 
in a Section 1983 claim against officers that slay a 



1.00 40.00/hr 40.00 



companion animal 



11/13/2014 RCA Phone Kendall. Research regarding valuation of 1.80 75.00/hr 135.00 
companies' animals in wrongful death. Research 
standing of animals to sue. 



11/1512014 RCA Conference with Edward Pelterkian, Catrina Melton, 1.50 75.00/hr .112.50 
Cristian Cabellero, Sean Kendall, Ryan Peltekian. 



11/17/2014 RCA Legal research regarding measure of damages and 1.40 75.00/hr 105.00 



elements of claims. 



11/1812014 DCJ Reviewed research to determine possible causes of 1.70 40.00/hr 68.00 



action against the individual, police department, and 
city. 



11/18/2014 RCA Read article regarding potential causes of action. 0.40 75.00/hr 30.00 



Message to Derek Julio regarding additional . 
research to complete. 



11/20/2014 DCJ Continued review of research and drafted summary 2.30 40.00/hr 92.00 



of possible causes of action against the individual, 
police department, and city. 



11/21/2014 RCA Legal research regarding punitive damages. 0.70 75.00/hr 52.50 



11/2412014 RCA Correspondence to and from Mark Kittrell. Email to 
Sean Kendall. Read email from Candee Aurelo. 



1.70 75.00/hr 127.50 



Locate GRAMA description of documents and 
reason for request. Draft email to Candee Allred. 
Email to and from Mark Kittrell. To Public Safety 
Building to pick up police reports. Read police 
reports. Telephone conference with Sean Kendall. 



11/25/2014 DCJ Researched deadline to file Notice of Claim against 0.10 40.00/hr 4.00 



Salt Lake City 



11/25/2014 DCJ Researched trespass to chattels and trespass to 0.90 40.00/hr 36.00 



property as causes of action 



11/25/2014 DCJ Reviewed notice of claim statute and researched 1.50 40.00/hr 60.00 



negligent infliction of emotional distress elements 
and the "zone of danger" rule. 
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---------------
Sean Thomas Kendall 



11/25/2014 RCA Read response from Candee Aurelo regarding 
GRAMA request. Read attached letter. 



11/26/2014 DCJ Drafted summary of claims and elements and put 
together packet regarding filing a notice of claim with 
Salt Lake City 



11/26/2014 RCA Read research memorandum, cases and law review 
article regarding standing of animals. Conference 
with Ryan Nielsen regarding research and 
memorandum. Review research regarding notice of 
claim and possible causes of action .. 



11/28/2014 RCA Read cases regarding standing and pot~ntial causes 
of action. Read research regarding measure of 
damages, including punitive damages. 



For professional services rendered 



Name 
Derek C Julio 
Rocky C. Anderson 



Additional Charges : 



Timekeeper Summary 



Hours 



0.30 



3.30 



3.20 



2.40 



Page 3 



Rate Amount 



75.00/hr 22.50 



40.00/hr 132.00 



75.00/hr 240.00 



75.00/hr' 180.00 



42.00 $2,572.50 



Hours 
16.50 
25.50 



Rate __ ,_,A ..... m=o=u=nt 
40.00 $660.00 
75.00 $1,912.50 



____ Q=ty Price 



11/18/2014 Westlaw Research 
11 /19/2014 Westlaw Research· 
11/24/2014 Westlaw Research 



SLC Police; GRRP 
11/25/2014 Westlaw Research . 
11/30/2014 Postage 



Photocopy Charge 
Scanning Charge 



Totai additional charges 



Total amount of this bill 



Previous balance 



1 
1 
1 
1 
1 
1 
1 
1 



$6.20 
$67.10 
$23.70 
$10.31 
$53.10 



$2.80 
$0.20 
.$0.20 



6.20 
67.10 
23.70 
10.31 
53.10 
2.80 
0.20 
0.20. 



$163.61 



$2,736.11 



$6,488.85 
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Sean Thomas Kendall 



Payments and adjustments 



11/12/2014 Payment- Thank You. Check No. 176 



Total Payments 



Balance due 



----



Page 4 



Amount 



($6,488.85) 



($6,488.85) 



$2,736.11 
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--------------------------·--
Winder & Counsel PC 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



unknown_bassmaster@hotmail.com 



Dear Sean Thomas Kendall, 



BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801)322-2222 Fax: (801)322-2282 



www.WinderFirm.com 



January 01, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30 Days 



$4,652.81 $0.00 



Total for services rendered 
Total expenses 



60 Days 



$0.00 



Billing Summary. 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$0.00 



120 Days 



$0.00 



$4,620.80 
$32.01 
$0.00 



($3 ,869 .31) 
$2,736.11 



Please do not hesitate to contact your responsible attorney if you have any questions or concerns. 



Thank you for yolJ! confidence in our firm and our commitment to serving_ you. 



· Enclosures 
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Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Jan 01, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



11/19/2014 SRN Researched theory on standing for dogs/naming dog 
as plaintiff 



11/26/2014 SRN Researched theory on standing for dogs/naming dog 
as plaintiff 



11/26/2014 SRN Drafting Memorandum with findings from research on 
theory of standing for dogs/named as plaintiff 



12/1/2014 SRN Researched case law if a dog has ever successfully 
been named as a plaintiff under "Dog Trusf' th~ory 
and treatment of police dogs or service dogs 



1211/2014 RCA Outline claims and parties. Research Government 
Immunity Act and Notice of Claim requirements. 



121212014 RCA Research claims. Outline factual assertions from 
police report, Civil Review Board Investigative Report, 
and Sean Kendall's account. Research standing of 
Geist 



1213/2014 RCA Finish outline of claims. Organize research. Begin 
drafting Notice of Claim. 



1214/2014 DCJ Reviewed Utah Government Immunity Act to 
determine causes of action against Salt Lake City 
and/or the Salt Lake Police Department 



12/4/2014 RCA Outline claims and parties. Telephone call to Sean 
Kendall. Research data regarding Weimaraners. 
Research governmental immunity. Draft portions of 
Notice of Claim. 



1215/2014 DCJ Continued research regarding Utah Government 
Immunity Act and causes of action 



Hours 



0.55 



2.00 



4.00 



1.00 



3.10 



2.10 



2.90 



5.20 



7.80 



1.72 



January 01, 2015 



Invoice No: 15223 



Rate. Amount 



40.00/hr NO CHARGE 



40.00/hr NO CHARGE 



40.00/hr NO CHARGE 



40.00/hr NO CHARGE 



75.00/hr 232.50 



75.00/hr 157.50 



75.00/hr 217.50 



40.00/hr 208.00 



75.00/hr 585.00 



40.00/hr 68.80 
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Sean Thomas Kendall Page 2 



Hours Rate Amount 



12/5/2014 RCA Read research memos. Continued drafting of Notice 1.80 75.00/hr 135.00 
of Claim. 



12/8/2014 RCA Review documents provided· by Salt Lake City Police 0.80 75.00/hr 60.00 
Department. Email from and to Candee Allred. 



12/8/2014 DCJ Drafted bullet point list of claims and elements 4.40 40.00/hr 176.00 



12/9/2014 SM Brief telephone conference with Candee Allred 
regarding response to GRAMA request ready for 



0.10 40.00/hr NO CHARGE 



pickup. 



12/9/2014 RCA Read and draft emails regarding parties to be named. 2.70 75.00/hr 202.50 
Read cases regarding standing, bond, and attorneys 
fees to Sean Kendall. Work on Notice of Claim. Read 
revised statement about Sean's relationship with Geist 
.and effects of his violent death. 



12/10/2014 RCA Research and draft Notice of Claim. 2.20 75.00/hr 165.00 



12/12/2014 RB Draft memorandum regarding naming a dog as 3.20 40.00/hr 128.00 
plaintiff or owner as next friend in lawsuit. 



12/12/2014 RCA Emails to and from Sean Kendall. Work on Notice of 3.30 75.00/hr 247.50 



Claim and related research. 



12/13/2014 RCA Research negligence claims against officers, Section 3.90 75.00/hr 292.50 
1983 and claims for search, seizure, and due process. 



12/14/2014 RCA Legal research regarding bond requirements. Draft 4.20 75.00/hr 315.00 
emails regarding bond requirements and attorneys 
fees awards. Draft and revise Notice of Claim. 
Research training and supervision claims under 
Section 1983. 



12/15/2014 RCA Research bond requirements and case law regarding 1.30 75.00/hr 97.50 
them. Draft email to Sean Kendall regarding bond and 
attorneys fees issues. 



12/16/2014 RB Drafted memorandum regarding naming a dog as 2.70 40.00/hr 108.00 
plaintiff or owner as next friend in lawsuit. 



12/16/2014 RB Research pertaining to recovering attorney fees when 1.20 40:00/hr . 48.00 



bringing suit against a police officer. 



12/16/2014 RCA Revise and proofread Notice of Claim. Conference 1.80 75.00/hr 135.00 
with Sean Kendall. Research bond requirements. 
Research Notice of Claim service requirements. 
Research regarding punitive damages. Read 
research memorandum regarding standing of animals. 
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---------- ---- --------- --··--·· -· -·--------· -----
Sean Thomas Kendall Page 3 



Hours Rate Amount 



12116/2014 DCJ Review and proofread notice of claim 1.00 40.00/hr 40.00 



12117/2014 SM Brief conference with Sean Kendall to sign Notice of 0.80 40.00/hr 32.00 
Claim; hand deliver Notice of Claim to City Recorder, 
Cindee Mansell, at Salt Lake City Recorder's office. 



12118/2014 RCA Phone calls with Sean Kendall and several media 1.40 75.00/hr· 105.00 
representatives; interviews with Fox and KUTV. 



12/19/2014 RCA Revise and proofread Notice of Claim. Telephone 3.60 75.00/hr 270.00 
conferences with Sean Kendall. Read emails from 
Sean Kendall and Christina. Draft emails to Sean 
Kendall and Christian. Conference with Laura Tanner 
regarding Governmental Immunity Act and Notice of 
Claim. Review Governmental Immunity Act and bond 
requirements. Research attorneys fees under Utah 
law. Draft receipt. Arrange with Sue Moen for service 
of Notice of Claim. Calendar date for filing of lawsuit. 



12119/2014 RB Research pertaining to recovering attorney fees when 0.50 40.00/hr 20.00 
bringing suit against a police officer. 



12120/2014 RCA Research bond constitutionality. 0.80 75.00/hr 60.00 



12129/2014 RCA Telephone conference with Rick Howa regarding 
merits of case and communications with Chief 



1.70 75.00/hr 127.50 



Burbank. Telephone conferences with Sean Kendall. 
Develop strategy for dealing with bond requirement 
under Section 78B-3-104. 



12/30/2014 DCJ Researched Utah statute requiring bond to be posted 0.80 40.00/hr 32.00 



when filing action against officers, and case law 
describing when undertaking requirement may be 
unconstitutional. 



12/30/2014 RCA Research regarding bond requirements and · 2.60 75.00/hr 195.00 
constitutionality. Conference with John Holt regarding 
options. Read cases regarding bond requirements. 
Read seminar materials. Read rules regarding 
notification of state attorney general regarding claims 
of unconstitutionality. 



12/31/2014 DCJ Researched Utah statute requiring bond to be posted 4.00 40.00/hr 160.00 



when filing action against officers, and drafted memo 
regarding the use of an affidavit of impecuniously to 
waive the bond requirement 



For professional services rendered 81.17 $4,620.80 
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Sean Thomas Kendall 



Name 
Derek C Julio 
Ross C. Anderson 
S. Ryan Nielsen 
Sue Moen 
Sue Moen 
Robert Brennan 



---- --



Additional Charges : 



12/29/2014 Postage 
Postage 



12/31/2014 Photocopy Charge 
Scanning Charge 



Total additional charges 



Total amount of this bill 



Previous balance 



Payments and adjustments 



. Timekeeper Summary 



12/16/2014 Payment-Thank You. Check No. 030109230 
12/31/2014 Credit for previous Westlaw research charges 



. Total Payments 



Balance due 



Qty 



2 
1 



18 
95 



Hours 
17.12 
48.00 



7.55 
0.80 
0.10 
7.60 



Rate 
40.00 
75.00 



0.00 
40.00 



0.00 
40.00 



Price 



$0.90 
$7.61 
$0.20 
$0.20 



Page 4 



Amount 
$684.80 



$3,600.00 
$0.00 



$32.00 
$0.00 



$304.00 



Amount 



1.80 
7.61 
3.60 



19.00 



$32.01 



$4,652.81 



$2,736.11 



($2, 736.11) 
($1, 133.20) 



($3,869.31) . 



$3,519.61 
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-------------------- ---~--------



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



seankendall1 O@gmail.com 



Dear Sean Thomas Kendall, 



Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801 )322-2222 Fax: (801 )322-22~2 



www.WinderFirm.com 



February 01, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30 Days 



$6,346.50 $329.61 



Total for services rendered 
Total expenses 



60 Days 



$0.00 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$0.00 



120 Days 



$0.00 



$6,321.50 
$25.00 
$0.00 



($3,190.00) 
$3,519.61 



Please do not hesitate to contact your responsible attorney if you have any questions or concerns. 



·Thank you for your confidence in our firm and our commitment to serving you. 



Enclosures 
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-----------~ ---· --- -··--



Winder & Counsel PC 
BUSINESS AND TRIAL ATIORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Feb 01, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



1/5/2015 RB Drafted complaint for declaratory judgment 
regarding: bond required before filing suit is 
unconstitutional. 



1/5/2015 RCA Conference with Robert Brennan, law clerk. Legal 
research regarding affidavit of impecuniosity. 
Conference with Derrick Julio and Robert Brennan, 
law clerks. Research declaratory judgment issues. 



1/6/2015 RB Draft complaint for declaratory judgment 
regarding: bond required before filing suit is 
unconstitutional. 



1/6/2015 DCJ Research case law regarding the applicability of a 
bond requirement for law enforcement officers where 
another party defends the officer. 



117/2015 RB Draft complaint for declaratory judgment 
regarding: bond required before filing suit is 
unconstitutional. 



117/2015 RCA Outline action items regarding repeal of Section 
78B-3-104. Research possible means around bond 
requirement. 



117/2015 DCJ Research applicability of bond requirements where 
third party defends a police officer and the 
constitutionality of such bond requirements. 



1/8/2015 RB Drafted complaint for declaratory judgment 
regarding:bond required before filing suit is 
unconstitutional. 



Hours 



3.70 



1.10 



6.50 



1.00 



5.60 



0.40 



3.60 



6.00 



February 01, 2015 



Invoice No: 15326 



Rate Amount 



40.00/hr 148.00 



75.00/hr 82.50 



40.00/hr 260.00 



40.00/hr 40.00 



40.00/hr 224.00 



75.00/hr 30.00 



40.00/hr 144.00 



40.00/hr 240.00 
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Sean Thomas Kendall Page 2 



Hours Rate Amount 



1/8/2015 RCA Read research. Conference with Derek Julio and 1.60 75.00/hr 120.00 
Robert Brennan, law clerks. Telephone conference 
with S. Dougherty regarding bond orders in previous 
state and federal cases. 



1/8/2015 DCJ Analyze inconsistencies in Utah statute requiring 2.80 40.00/hr 112.00 
bond to be posted before filing an action against a 
law enforcement officer 



1/9/2015 RB Drafted complaint for declaratory judgment 4.50 40.00/hr 180.00 
regarding:bond required before filing suit is 
unconstitutional. 



1/9/2015 RCA Legal research regarding procedural options for 
pre-complaint bond. Conference with Derek Julio 
regarding declaratory judgment complaint. Draft 
email to Derek Julio and Robert Brennan. Draft 



1.00 75.00/hr 75.00 



email to Sean Kendall. Telephone call to Jennifer 
Edwards. 



1/9/2015 DCJ Research Utah .statute and court rules to determine 1.90 40.00/hr 76.00 
appropriate procedure in determining the bond 
amount when filing an action against a law 
enforcement officer 



1/9/2015 DCJ First draft of complaint for declaratory judgment that 2.90 40.00/hr 116.00 
bond requirement is inapplicable because the city will 
defend the law enforcement officers 



1/1212015 RB Draft complaint for declaratory judgment regarding 3.90 40.00/hr 156.00 
bond required before filing suit is unconstitutional. 



1/12/2015 RCA Review notes. Draft email to Howard Stephenson 0.30 75.00/hr 22.50 
regarding repeal of bond statute. Organize research. 



1/12/2015 DCJ Draft introduction, factual allegations, and first cause 4.50 40.00/hr 180.00 
of action of the complaint for declaratory judgment. 



1/13/2015 RB Drafted complaint for declaratory judgment 4.00 40.00/hr 160.00 
regarding:bond required before filing suit is 
unconstitutional. 



1/13/2015 RCA Register as Utah lobbyist. Conference with Robert 0.70 75.00/hr 52.50 
Brennan and Derek Julio regarding complaint for 
declaratory judgment. Research regarding 
declaratory judgment. Telephone call to Sean 
Kendall. 



1/13/2015 DCJ Review and revise complaint for declaratory 4.30 40.00/hr 172.00 
judgment. 
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Sean Thomas Kendall 
Page 3 



Hours Rate Amount 



1/14/2015 RCA Telephone call to Julie Glenn. Conference with Sean 1.30 75.00/hr 97.50 



Kendall. Telephone call from Julie Glenn. Draft 
email to Julie Glenn and Sean Kendall. 



1/15/2015 DCJ Review and revise complaint for declaratory 1.50 40.00/hr 60.00 



judgment. 
(' 



1/15/2015 RCA Emails to and from Frank Carney regarding choice of 1.70 75.00/hr 127.50 



forum. Conference with Derek Julio. Review and 
revise Complaint for Declaratory Judgment. 
Research regarding Governmental Immunity Act. 
Draft memo regarding cases and effect of 
Governmental Immunity Act · 



1/16/2015 RB Draft memorandum regarding available damages for 1.00 40.00/hr 40.00 



wrongful death of pet dog. 



1/16/2015 RB Drafted complaint for declaratory judgment 
rngarding:bond required before filing suit is 



3.50 40.00/hr 140.00 



unconstitutional. 



1/16/2015 DCJ Revise introduction and general factual allegations 
sections of the complaint for declaratory relief. 



3.30 40.00/hr 132.00 



1/16/2015 RCA Read cases regarding damages award in dog death 
cases. Draft email to Robert Brennan. Read article 



1.50 75.00/hr 112.50 



regarding measure of damages in dog death cases. 



1/19/2015 DCJ Revise caption, introduction, and general factual 3.30 40.00/hr 132.00 



allegations sections of the complaint for declaratory 
judgment. 



1/19/2015 RB Draft complaint for declaratory judgment regarding 2.50 40.00/hr 100.00 



bond required before filing suitis unconstitutional. 



1/19/2015 RCA Read email from Sean Kendall. Conference with 0.40 75.00/hr 30.00 



Robert Brennan. Review Complaint for Declaratory 
Judgment and revise.· 



1/20/2015 RB Draft complaint for declaratory judgment regarding 2.00 40.00/hr 80.00 



bond required before filing suit is unconstitutional. 



1/20/2015 RCA Read and revise Complaint tor Declaratory 5.30 75.00/hr 397.50 



Judgment. Research Due Process and Equal 
Protection Claims. Conference with Derek Julio and 
Robert Brennan. 



1/21/2015 DCJ Research applicability of vagueness doctrine to civil 3.90 40.00/hr 156.00 



cases and review substantive and procedural due 
process elements. Revise the complaint for 
declaratory judgment. 
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····-··-···--- ----- ---- II 



Sean Thomas Kendall Page 4 



Hours Rate Amount 



1/21/2015 RCA View Sean Kendall's video taken at meeting with 7.00 75.00/hr 525.00 
police officers after Geist was shot Draft email to 
Julie Glenn. Read articles regarding measure of 
damages. Research measure of damages. · 
Research qualified immunity. Research law 
applicable to Utah regarding need to show nexus 
between property to be searched and emergency. 
Research whether police department can be sued 
separately from the municipality. 



1/22/2015 DCJ Call Mike Brown for bond estimates, begin drafting 0.80 40.00/hr 32.00 
Mike Brown's affidavit. 



1/22/2015 DCJ Review and revise draft complaint for declaratory 2.50 40.00/hr 100.00 
judgment. 



1/22/2015 RCA Research. Conference with Derek Julio. Revise 3.20 75.00/hr 240.00 
Complaint for Declaratory Judgment. 



1/23/2015 RB Draft complaint for declaratory judgment regarding 3.00 40.00/hr 120.00 
bond required before filing suit is unconstitutional. 



1/23/2015 RB Research case law regarding exigent circumstances 1.00 40.00/hr 40.00 
requirements for warrantless search of home. 



1/23/2015 DCJ Review and revise complaint for declaratory judgment 2.00 40.00/hr 80.00 



1/23/2015. RCA Conference with Derek Julio and Robert Brennan. 1.00 75.00/hr 75.00 
Revise Complaint for Declaratory Judgment. Legal 
research regarding well-established law regarding 
nexus between property to be searched and 
emergency. Legal research regarding other dog 
cases and measure of damages. 



1/26/2015 RCA Revise and finalize Amended Notice of Claim. 3.20 75.00/hr 240.00 
Arrange for service. Confirm designation by Salt 
Lake City of agent to receive notice. Conference 
with Sean Kendall. Conference with Derek Julio. 
Revise and finalize Complaint for Declaratory 
Judgment. Draft email to Robert Cummings. 
Research signature requirement. 



1/26/2015 DCJ Made final revisions to complaint for declaratory 1.30 40.00/hr 52:00 
judgment. Looked up rule requiring notice to be sent 
to the AG when challenging constitutionality of state 
statute. 



1/26/2015 RB Research case law regarding exigent circumstances 0.60 40.00/hr 24.00 
requirements for warrantless search of home. 
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----- ----- -- - - ---------·-··· --· ------------



Sean Thomas Kendall 



1/27/2015 RCA Research whether bond requirement applies to 
Complaint for Declaratory Judgment. Take lobbyist 
test and register as lobbyist. Draft emails to Julie 
Glenn. Telephone call to Julie Glenn. 



1/27/2015 RB Draft memorandum in support of complaint for 
declaratory judgment regarding bond statutes are 
inapplicable and/or unconstitutional. 



1/27/2015 SM Prepare summons to Salt Lake City Corporation for 
service. 



1/28/2015 RCA Draft notice to Utah Attorney General of challenge to 
unconstitutionality of two statutes. Draft email to and 
conference with Derek Julio regarding GRAMA 
request. Revise GRAMA request. 



1/29/2015 DCJ Draft GRAMA request for SLCC and SLCPD 
insurance policies covering governmental entities 
relating to civil rights and negligence claims against 
police officers. 



1/29/2015 SM Online research to find address for personal service 
of Summons and Complaint for Declaratory 
Judgment 



1/29/2015 RCA Finalize GRAMA request. Read cases requiring 
nexus between procedure to search and emergency. 



1/30/2015 RB Draft memorandum in support of complaint for 
declaratory judgment regarding bond statutes are 
inapplicable and/or unconstitutional. 



1/30/2015 SM Continue online research to find address for personal 
service of Summons and Complaint for Declaratory 
Judgment. 



For professional services rendered 



Name 
Derek C Julio 
Ross C. Anderson 
Sue Moen 
Sue Moen 
Robert Brennan 



Timekeeper Summary 



Hours 



2.10 



2.00 



0.30 



0.60 



0.20 



1.20 



0.10 



3.00 



4.20 



Rate 



75.00/hr 



40.00/hr 



40.00/hr 



75.00/hr 



40.00/hr 



·40.00/hr 



75.00/hr 



40.00/hr 



40.00/hr 



130.80 



Hours 
39.80 
32.50 
4.50 
1.20 



52.80 



Rate 
40.00 
75.00 
40.00 



0.00 
40.00 



Page 5 



Amount 



157.50 



80.00 



12.00 



45.00 



8.00 



NO CHARGE 



7.50 



120.00 



168.00 



$6,321.50 



Amount 
$1,592.00 
$2,437.50 



$180.00 
$0.00 



$2, 112.00 
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Sean Thomas Kendall 



Additional Charges : 



1/29/2015 Service Fee; Salt Lake City Corporation 



Total additional charges 



Total amount of this bill 



Previous balance 



Payments and adjustments 



1/15/2015 Payment- Thank You. Check No. 4 



Total Payments 



Balance due 



----'Q""'ty~ ----"-'Pr=ic=e 



1 $25.00 



Page 6 



Amount 



25.00 



$25.00 



$6,346.50 



$3,519.61 



($3, 190.00) 



($3, 190.00) 



$6,676.11 
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Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



seankendall1 O@grnail.com 



Dear Sean Thomas Kendall, 



----------··-··---------- -------
Winder & Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801 )322-2222 Fax: (801 )322-2282 



www.WinderFirm.com 



March 03, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30.Days 



$2,490.79 $4,891.89 



Total for services rendered 
Total expenses 



60 Days 



$0.00 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$0.00 



120 Days 



$0.00 



$2,430.50 
$60.29 
$0.00 



($1,784.22) 
$6,676.11 



Please do not hesitate to contact your responsible attorney if you have any questions or concerns. 



Thank you for your confidence in our firm and our commitment to serving you. 



Enclosures 
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----·--··-·-·---------
Winder & Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Mar 03, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



2/2/2015 RB Drafted memorandum in support of complaint for 
declaratory judgment regarding: bond statutes are 
inapplicable and/or unconstitutional. 



2/3/2015 RB Drafted complaint for declaratory judgment 
regarding:bond required before filing suit is 
unconstitutional. 



2/3/2015 RCA Research accurate name of Purvis. Telephone call 
from Mark Kittrell. Draft·email to Mark Kittrell. Finalize 
Amended Complaint for Declaratory Judgment. 



2/3/2015 SM Additional online research to find home addresses of 
Defendants. 



2/5/2015 RCA Finalize revisions to Amended Complaint for 
Declaratory Judgment. Arrange for service of 
Amended Complaint. Telephone call to H. 
Stephenson. Left message. Develop outline for 
disclosures. 



2/6/2015 RB Drafted memorandum in support of complaint for 
declaratory judgment regarding: bond statutes are 
inapplicable and/or unconstitutional. 



2/6/2015 RB Drafted initial disclosures for discovery: witnesses, 
documents and other resources. 



2/6/2015 DCJ Reviewed URCP 26 .and considered initial discoveries 
and expert testimony 



2/6/2015 DCJ Reviewed governmental immunity act to determine 
whether SLCC waives immunity by self ensuring the 
SLCPD 



Hours 



3.00 



0.70 



0.80 



1.40 



1.20 



1.50 



1.50 



1.50 



1.20 



March 03, 2015 



Invoice No: 15435 



Rate Amount 



40.00/hr 120.00 



40.00/hr 28.00 



75.00/hr 60.00 



40.00/hr 56.00 



75.00/hr 90.00 



40.00/hr 60.00 



40.00/hr 60.00 



40.00/hr 60.00 



40.00/hr 48.00 
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. ····--···---··-----------



Sean Thomas Kendall Page 2 



Hours Rate Amount 



2/6/2015 RCA Conference with Sue Moen regarding email of 1.40 75.00/hr 105.00 



Amended Complaint and Exhibit. Conference with B. 
Sykes regarding bond requirements. 



2/8/2015 RCA Research petition right cases. 1.00 75.00/hr 75.00 



2/9/2015 RB Drafted memorandum in support of complaint for 
declaratory judgment regarding: undertaking statute is 



2.00 40.00/hr 80.00 



unconstitutional. 



2/9/2015 RCA Read cases regarding constitutional protection to bring 
lawsuit, including petition and appeal rights cases. 



2.00 75.00/hr 150.00 



2/10/2015 RB Researched resources for discovery initial disclosures: 1.50 40.00/hr 60.00 



expert and fact witnesses, and documents. 



2/10/2015 DCJ Research secondary sources for surveys of attorneys 
fees awarded to defendant law enforcement officers in 



1.00 40.00/hr 40.00 



Section 1983 claims 



2/12/2015 RCA Telephone call to H. Stephenson. Tel~phone call from 
H. Stephenson and Mark Madsen. Draft email to Mark 



1.10 75.00/hr 82.50 



Madsen regarding bond statute. 



2/13/2015 RB Researched resources for discovery initial disclosures: 0.60 40.00/hr 24.00 



expert and fact witnesses, and documents. 



2/13/2015 RCA Read cases regarding qualified immunity and measure 1.80 75.00/hr 135.00 



of damages. 



2/15/2015 RCA Calculate deadlines. Review status of case. 0.40 75.00/hr 30.00 



2/16/2015 RCA Email to M. Madsen regarding review of bond statute. 0.10 75.00/hr 7.50 



2/17/2015 RCA Telephone call from Mark Kittrell regarding 4.20 .75.00/hr 315.00 



acceptance of service of parties and extension of time 
for response to Amended Complaint. Read email 
from Mark Kittrell. Email to Derek Julio regarding due 
dates, petition clause cases and research. 



2/20/2015 DCJ Review draft memo in support of declaratory judgment 4.40 40.00/hr 176.00 



and review case law discussing First Amendment 
rights to petition: 



2/24/2015 RB Researched awards of attorney fees for police officers 1.90 40.00/hr 76.00 



in lawsuits in preparation for litigation. 



2/24/2015 RCA Conferences with Robert Brennan and Derek Julio 0.20 75.00/hr 15.00 



. regarding research to be completed. 
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Sean Thomas Kendall 



2/24/2015 DCJ Research violations of the First Amendment under the 
Petition Clause in civil cases 



2/25/2015 DCJ Research Utah open courts clause standard and 
review opinions in other jurisdictions that have struck 
down cost bond statutes because they violate state 
constitutional provisions. 



2/26/2015 DCJ Revise and draft memorandum in support of 
Complaint for Declaratory Judgment. 



2/27/2015 RCA Read answer filed by Defendants. Conference with 
Robert Brennan and Derek Julio regarding 
disclosures, Motion for Summary Judgment, Motion 
for Expedited Determination, required financial 
information, affidavits from bonding companies, and 
complaint. 



2/27/2015 RB Researched amount of attorney fee awards to 
defendants in cases against police officers. 



2/27/2015 RB Drafted complaint for unlawful killing of Geist against 
individual police officer defendants and Salt Lake City 
Corporation. 



For professional services rendered 



Name 
Derek C Julio 
Ross C. Anderson 
Sue Moen 
Robert Brennan 
Robert Brennan 



Additional Charges.: 



2/28/2015 Postage 
Postage 
Postage 
Postage 
Photocopy Charge 
Scanning Charge 



Timekeeper Summary 



------



Hours 



3.50 



3.50 



3.30 



0.50 



0.70 



2.40 



Qty 



1 
2 
1 
1 



104 
56 



Rate 



40.00/hr 



40.00/hr 



40.00/hr 



75.00/hr 



40.00/hr 



40.00/hr 



50.30 



Hours 
18.40 
14.70 



1.40 
13.40 
2.40 



Rate 
40.00 
75.00 
40.00 
40.00 



0.00 



Price 



$7.40 
$0.90 
$8.24 
$5.05 
$0.20 
$0.20 



Page 3 



Amount 



140.00 



140.00 



132.00 



37.50 



28.00 



NO CHARGE 



$2,430.50 



Amount 
$736.00 



$1,102.50 
$56.00 



$536.00 
$0.00 



7.40 
1.80 
8.24 
5.05 



20.80 
11.20 
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-----11-···---· -------



Sean Thomas Kendall 



2/28/2015 Photocopy Charge 
Scanning Charge 



Total additional charges 



Total amount of this bill 



Previous balance 



Payments and adjustments 



3/9/2015 Payment - Thank You 



Total Payments 
\ 



Balance due 



Page 4 



----=Q=tv ___ ._Pr..,ic=e Amount 



13 
16 



$0.20 2.60 
$0.20 3.20 ------



$60.29 



$2,490.79 



$6,676.11 



($1, 784.22) 



($1,784.22) 



$7,382.68 
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Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 841 06 



seankendall 1 O@gmail.com 



Dear Sean Thomas Kendall, 



Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801 )322-2222 Fax: (801 )322-2282 



www.WinderFirm.com 



April 02, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 301 Days 



$2,052.97 $2,490.79 



Total for services rendered 
Total expenses 



60 Days 



$4,891.89 



Billing Summazy 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$0;00. 



120 Days 



$0.00 



$2,010.00 
$42.97 



$0.00 
$0.00 



$7,382.68 



Please do not hesitate to contact yow: responsible attorney if you have ·any questions or concerns. 



Thank you for your confidence in our finn and our commitment to serving you. 



Enclosures 
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.. -------- ------------------------11--



Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Apr 02, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



3/2/2015 RCA Email to Josh Daniels regarding bond statute 
revision. Received and read new Answer to 
Complaint. Draft email to Mark Kittrell regarding 
complaints filed by Defendants and about prospect of 
settlement. Compare prior undertaking statute with 
current bond statute. 



3/3/2015 RB Drafted complaint for unlawful killing of Geist against 
individual police officer defendants and salt lake city 
corporation. 



3/3/2015 DCJ Research standard for requesting an expedited 
schedule and draft motion 



3/4/2015 RCA Read email from Mark Kittrell. Read email from Josh 
Daniels. Read SB 290. Emails to and from Josh 
Daniels. 



3/5/2015 DCJ Draft Motion for expedited schedule 



3/5/2015 RCA Emails to and from Josh Daniels. 



3/6/2015 DCJ Review financial documents, research requirements 
for initial disclosures under Rule 26, and draft initial 
disclosures 



3/9/2015 DCJ Contact insurance companies for information 
regarding court cost bond estimates, and draft initial _ 
disclosures 



3/9/2015 RCA Review scheduling order. Calendar deadlines. 
Research Rule 26 and Initial Disclosure 
requirements. Email to Derek Julio. Conference 
with Derek Julio regarding bond research and Initial 
Disclosures. 



Hours 



1.00 



3.00 



2.30 



0.40 



1.90 



0.50 



2.20 



3.40 



0.60 



April 02, 2015 



Invoice No: 15490 



Rate Amount 



75.00/hr 75.00 



40.00/hr 120.00 



40.00/hr 92.00 



75.00/hr 30.00 



40.00/hr 76.00 



75.00/hr 37.50 



40.00/hr 88.00 



40.00/hr 136.00 



75.00/hr 45.00 
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- - - ------- --------------------- -- ---- ----- ----



Sean Thomas Kendall Page 2 



Hours Rate Amount 



3/10/2015 DCJ Contact insurance companies for information 1.80 40.00/hr 72.00 
regarding court cost bond estimates, and draft initial 
disclosures 



3/10/2015 RCA Review Rule 26 and conference with Derek Julio 0.40 75.00/hr 30.00 
regarding initial disclosures. Telephone call to Bob 
Sykes. 



3/11/2015 DCJ Revise initial disclosures 1.30 40.00/hr 52.00 



3/11/2015 RCA Telephone conference with Radall Edwards and 0.60 75.00/hr 45.00 
Betty Croshaw at Moreton Insurance regarding 
attorneys fees bond. Telephone call with Bob Sykes. 
Review and revise Initial Disclosures. Conference 
with Derek Julio. 



3/12/2015 DCJ Review and make final revisions to initial disclosures 1.20 40.00/hr 48.00 



3/12/2015 RCA Conference with Derek Julio. Review and revise 0.80 75.00/hr 60.00 
Initial Disclosure. Conference with Sue Moen and 
Derek Julio regarding filing of Initial Disclosures and 
caption. Telephone call with Bob Sykes about expert 
testimony. 



3/13/2015 RCA Draft Supplemental Disclosure. Telephone call to 0.90 75.00/hr 67.50 
Bob Sykes. Draft email to Bob Sykes. Revise 
supplemental designation. 



3/19/2015 RCA Read Amended Answer to Amended Complaint for 0.40 75.00/hr 30.00 
Declaratory Judgment. 



3/20/2015 DCJ Draft motion for summary judgment and supporting 1.60 40.00/hr 64.00 
memorandum 



3/23/2015 DCJ Research constitutionality of the bond statute with 4.30 40.00/hr 172.00 
regard to the right to petition government and draft 
memo in support of summary judgment 



3/24/2015 DCJ Research legal standard for open courts violation 3.90 40.00/hr 156.00 
and draft memo in support of motion for summary 
judgment 



3/24/2015 RCA Review status~ Conference with Derek Julio. -Emails 0.40 75.00/hr 30.00 
to and from Sean Kendall. 



3/25/2015 DCJ Research legal standard for petition clause and due - 3.10 40.00/hr 124.00 
rrocess violations, and draft memo in support of 
motion for summary judgment 



3/27/2015 DCJ Draft affidavits supporting motion for summary 1.60 40.00/hr 64.00 
judgment 
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Sean Thomas Kendall 



3/27/2015 DCJ Research standards for equal protection violations 
and draft memoranda in support of motion for 
summary judgment 



3/30/2015 DCJ Draft and revise Memorandum in Support of 
Plaintiffs Motion for Summary Judg~ent 



For professional services rendered 



Hours ____ R._,_a=t=e 



3.90 40.00/hr 



3.50 40.00/hr 



45.00 



Timekeeper Summary 
Name 
Derek CJulio 
Ross C. Anderson 
Robert Brennan 



Additional Charges : 



3/31/2015 Scanning Charge 
Postage 
Postage 



Total additional charges 



Total amount of this bill 



Previous balance 



Balance due 



Hours 
36.00 



6.00 
3.00 



Rate 
40.00 
75.00 
40.00 



----· _,,,,Q=ty Price 



204 
1 
1 



$0.20 
$0.48 
$1.69 



Page 3 



Amount 



156.00 



140.00 



$2,010.00 



Amount 
$1,440.00 



$450.00 
$120.00 



40.80 
0.48 
1.69 



$42.97 



$2,052.97 



$7,382.68 



$9,435.65 
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·- ---- -- ---------·--···- --·----------- ----e-. 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



seankendall1 O@gmail.com 



Dear Sean Thomas Kendall, 



Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801)322-2222 Fax: (801)322-2282 



www.WinderFirm.com 



May02, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated .. 



Current Bill 30 Days 



$,1,377.07 $2,052.97 



Total for services rendered 
Total expenses 



60 Days 



$2,490.79 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$4,891.89 



120 Days 



$0.00 



$1,189.00 
$188.07 



$0.00 
$0.00 



$9,435.65 



Please do not hesitate to contact your responsible attorney ifyoti have any questions or concerns. 



Thank you for your confidence in our firm and our commitment to serving you. 



Enclosures -
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------··· ------- --------------------t 



Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through May 02, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



4/1/2015 DCJ Draft and revise Memorandum in Support of Plaintiff's 
Motion for Summary Judgment 



4/2/2015 DCJ Draft and revise Memorandum in Support of Plaintiff's 
Motion for Summary Judgment 



4/2/2015 DCJ Draft and revise Plaintiffs Motion for Summary 
Judgment and supporting affidavits 



4/6/2015 DCJ Revise Memorandum in Support of Plaintiff's Motion 
for Summary Judgment 



4/6/2015 RCA Telephone call from Shehnoor Grewal regarding 
research. Conference with Derek Julio. 



41712015 RCA Review and revise Motion for Summary Judgment. 
Conference with Derek Julio. 



41712015 DCJ Revise Motion for Summary Judgment and supporting 
memoranda 



4/8/2015 DCJ Revise Memorandum in Support of Plaintiff's Motion 
for Summary Judgment and supporting affidavits 



4/9/2015 RCA Review Defendants' Initial Disclosures. Email to. 
Derek Julio. Telephone call from Sean Kendall. 



4/10/2015 DCJ Revise Memorandum in Supp9rt of Plaint[ff's Motion 
for Summary Judgment and supporting affidavits, and 
draft Motion for Expedited Disposition 



4/13/2015 RCA Revise Motion for Summary Judgment. 



4/13/2015 DCJ Draft motion for expedited disposition 



Hours 



1.90 



2.40 



0.90 



0.90 



0.30 



0;60 



1.80 



1.70 



0.40 



5.90 



0.50 



1.20 



May 02, 2015 



Invoice No: 15584 



·Rate Amount 



40.00/hr 76.00 



40.00/hr 96.00 



40.00/hr 36.00 



40.00/hr 36.00 



75.00/hr 22.50 



75.00/hr 45.00 



40.00/hr 72.00 



40.00/hr 68.00 



75.00/hr 30.00 



40.00/hr 236.00 



75.00/hr 37.50 



40.00/hr 48.00 



000039 





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight











.-------·- ------ -·· .. 



Sean Thomas Kendall 



4/27/2015 RCA Review and revise Motion for Summary Judgment and 
supporting Memorandum. 



4/29/2015 DCJ Revise Motion for Summary Judgment and supporting 
memorandum 



4/30/2015 DCJ Revise Memorandum in Support of Motion for 
Summary judgment, supporting affidavits, and Motion 
for Expedited disposition 



4/30/2015 RCA Review and revise Motion for Summary Judgment, 
Memorandum in Support of Motion, Motion to 
Expedite and Supporting Memorandum, and 
Affidavits. Draft notes to Derek Julio. Legal research 
regarding right to petition government for redress of 
ordinances. 



For professional services rendered 



Name 
Derek C Julio 
Ross C. Anderson 



Additional Charges : 



Timekeeper Summary 



Page 2 



--'-'H.:.ou""rs""' ____ ,_,R.,..at""'e Amount 



0.50 



1.10 



1.80 



3.10 



75.00/hr 37.50 



40.00/hr 44.00 



40.00/hr 72.00 



75.00/hr 232.50 



25.00 $1,189.00 



Hours 
19.60 
5.40 



Rate --'""'A .... m=o=u=nt 
40.00 $784.00 
75.00 $405.00 



----'Q=ty... Price 



4/20/2015 Copies of court documents; file retrieval 
4/30/2015 Photocopy Charge 



Westlaw Research (at cost) 



Total additional charges 



Total amount of this bill 



Previous balance 



Balance due 



1 
38 



1 



$143.50 
$0.20 



$36.97 



143.50 
7.60 



36.97 



$188.07 



$1,377.07 



$9,435.65 



$10,812.72 
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Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



seankendall1 O@gmail.com 



Dear Sean Thomas Kendall, 



-- -----­
Winder &,Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801 )322-2222 Fax: (801 )322-2282 



www.WinderFirm.com 



June 01, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30 Days 



$2,046.20 $1,377.07 



Total for services rendered 
Total expenses 



60 Days 



$2,052.97 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$2,490.79 



120 Days 



$4,891.89 



$2,045.00 
$1.20 
$0.00 
$0.00 



$10,812.72 



Please do not hesitate to contact your responsible attorney ifyou have any questions or concerns. 



Thank you for your confidence in our firm and our commitment to servi.ng you. 



Enclosures 



/ 
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----------- --- ·-····--------·----------· 
Winder & Counsel PC 



BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Jun 01, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



5/1/2015 DCJ Revise Motion for Summary Judgment and supporting 
memorandum, revise Motion for Expedited Disposition 
and supporting memoranda, and revise affidavits 



5/1/2015 RCA Work on Memorandum in Support of Motion for 
Summary Judgment Conference with Derek Julio. 
Telephone call to Sean Kendall. · 



5/6/2015 DCJ Revised Memorandum in Support of Motion for 
Expedited Disposition and finalize affidavits supporting 
the motion for Summary Judgment 



5/6/2015 RCA Read email from Derek Julio. Conference with Derek 
Julio regarding bond company affidavit. Read email 
from Bob Sykes regarding affidavit. 



5/6/2015 NS Reviewed the case, worked on Attorney Affidavits, and . 
researched and called bond companies for Affidavits. 



5/7/2015 DCJ Contacted insurance companies, brokerage firms and 
surety companies for information regarding court cost 
bonds 



517/2015 NS Continued researching and calling bond companies 
for Affidavits. 



5/11/2015 DCJ Contact insurance agencies and underwriting 
companies for information regarding requirements to 
qualify for court cost bond. 



5/11/2015 NS Continued researching and calling bond companies 
for Affidavits. 



5/12/2015 DCJ Contact insurance agents, surety companies and 
underwriters, submit bond application to ATP 
insurance and Charles Caiyay Insurance agencies 



Hours 



6.80 



0.90 



2.80 



0.80 



5.00 



1.40 



1.50 



0.90 



3.50 



5.40 



June 01, 2015 



Invoice No: 15667 



Rate Amount 



40.00/hr 272.00 



75.00/hr 67.50 



40.00/hr 112.00 



75.00/hr 60.00 



30.00/hr 150.00 



40.00/hr 56.00 



30.00/hr 45.00 



40.00/hr 36.00 



30.00/hr 105.00 



40.00/hr 216.00 



000042 





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





MH7014


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight





SS0265


Highlight











-----------



Sean Thomas Kendall 



5/13/2015 NS Proofread documents and Affidavits. 



5/14/2015 DCJ Draft affidavit of Charles Cayias 



5/15/2015 NS Spoke to and prepared draft Affidavit for Michael S. 
Brown. 



5/19/2015 DCJ Research statute of limitations for federal law claims 



5/19/2015 DCJ Draft Affidavit of Michael S. Brown 



5/22/2015 DCJ Revise Michael Brown Affidavit and send for signature 



5/26/2015 NS Followed up with Affidavit. 



512612015 DCJ Follow up with insurance agent regarding affidavit, 
revise motions for summary judgment and expedited 
disposition 



5/27/2015 DCJ Revise Memorandum in support of. Motion for 
Summary Judgment 



5/28/2015 DCJ Make final revisions to motions and memoranda, 
prepare supporting exhibits and prepare all 
documents for filing 



5/29/2015 DCJ Review research pertaining to qualified immunity, 
liability for police officers in official capacity and as 
individuals, and liability for municipalities 



5/29/2015 RCA Review and revise Memorandum. 



For professional services rendered 



Name 
Derek C Julio 
Ross C. Ander5on 
Nicole Sherwood 



Additional Charges : 



Timekeeper Summary 



Hours 



3.50 



1.30 



2.00 



1.20 



0.90 



0.60 



0.50 



5.60 



3.80 



1.50 



2.80 



0.50 



Rate 



30.00/hr 



40.00/hr 



30.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



30.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



75.00/hr 



53.20 



Hours 
35.00 



2.20 
16.00 



Rate 
40.00 
75.00 
30.00 



----=Q=ty Price 



5/31/2015 Scanning Charge - (In House) First 500@ $0.20 each 6 $0.20 



Page 2 



Amount 



105.00 



52.00 



60.00 



48.00 



36.00 



24.00 



15.00 



224.00 



152.00 



60.00 



112.00 



37.50 



$2,045.00 



Amount 
$1.400.00 



$165.00 
$480.00 



1.20 
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--------- - . --- - . 



Sean Thomas Kendall 



Total additional charges 



Total amount of this bill 



Previous balance 



Balance due 



--
Page 3 



Amount 



$1.20 



$2,046.20 



$10,812.72 



$12,858.92 
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Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



seankendall1 O@gmail.com 



Dear Sean Thomas Kendall, 



Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801)322-2222 Fax: (801)322-2282 



www.WinderFirm.com 



July 01, 2015 



Please find enclosed a statement for the prior month services. The following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30 Days 



$7,163.20 $2,046.20 



Total for services rendered 
Total expenses 



60 Days 



$1,377.07 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$2,052.97 



120 Days 



$3,018.44 



$7,162.00 
$1.20 
$0.00 



($4,364.24) 
$12,858.92 



Please do not hesitate to contact your responsible attorney if you have any questions or concerns. 



Thank you for your confidence in our firm and our commitment to serving you. 



Enclosures 
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Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



For legal services rendered through Jul 01, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



6/1/2015 RCA Conference with Derek Julio; read filings information; 
conference with Derek Julio; email to staff. 



6/1/2015 DCJ Draft Amended Initial Disclosures, file Motion for 
Expedited Disposition and Motion for Summary 
judgment 



6/4/2015 DCJ Review and file case law concerning an officer's use of 
force 



6/5/2015 DCJ Review and file case law concerning an officer's use of 
force, reasonableness, and municipal liability in 1983 
claims 



6/8/2015 DCJ Review and file research concerning warrant 
requirements and exceptions 



6/9/2015 DCJ Review and file legal research concerning police 
shooting dogs and dogs' status as property subject to 
protection under the Fourth Amendment 



6/11/2015 WM Review Notice of Claim and Amended Notice of Claim 
to ensure that all requirements were met before the 
upcoming one year filing deadline. Review statute of 
limitations applicable to complaint. Review pleadings 
to determine defendants' concessions. Draft 
Introduction, Jurisdiction and Venue, Parties, and 



.. Factual Background sections of complaint. Outline 
claims for relief of complaint. 



6/11/2015 DCJ Review and file legal research concerning damages 
available in cases involving the death of animals 



6/12/2015 WM Legal research and draft conversion claim of 
complaint. Continue outlining other claims. 



Hours 



0.40 



3.10 



1.70 



1.10 



1.40 



2.70 



6.00 



2.80 



2.70 



July 01, 2015 



Invoice No: 15773 



Rate Amount 



75.00/hr 30.00 



40.00/hr 124.00 



40.00/hr 68.00 



40.00/hr 44.00 



40.00/hr 56.00 



40.00/hr 108.00 



40.00/hr 240.00 



40.00/hr 112.00 



40.00/hr 108.00 
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Sean Thomas Kendall Page 2 



Hours Rate Amount 



6/12/2015 DCJ Review and file legal research concerning liability of 3.30 40.00/hr 132.00 
police officers in official and individual capacity, and 
qualified immunity 



6/16/2015 WM Summarize each claim in our complaint. Review 7.90 40.00/hr 316.00 
Opposition Memorandum and Rule 56(f) motion from 
opposing counsel in order to identify issues for our 
reply. Legal research of Government Immunity Act of 
Utah regarding claims brought against police officers 
and government entities, with particular regard to 
rebutting opposing counsel's contention that our 
claims are precluded. Research legislative history of 
bond statute, review audio recording from senate floor, 
review text of the bill to determine effect of the HB 
0078 in 2008. 



6/17/2015 WM Continue research of legislative history of HB 0078 7.30 40.00/hr 292.00 
regarding the bond statute. Review pleadings and 
research already in the file. Outline sections of reply 
memorandum pertaining to Government Immunity Act 
and distinguishing Zamora v. Draper. 



6/17/2015 RCA Research legislative history of the Bond Statute. 0.50 75.00/hr 37.50 
Research sponsorship bill. 



6/18/2015 WM Rally for Geist. 1.00 40.00/hr NO CHARGE 



6/18/2015 WM Continue research and drafting reply. Research and 10.25 40.00/hr 410.00 
draft affidavit for Sean Kendall to disclose financial 
information. Complete affidavit with Sean Kendall, 
reviewing persona! financial information. Attempt to 
contact opposing counsel's witness Deborah 
Lindstrom for affidavit regarding Sean Kendall's ability 
to provide collateral for $12,000 bond. Draft fact 
section of reply based on Sean Kendall's affidavit. 
Revise and format first draft of Reply. 



6/18/2015 RCA Conference with Sean Kendall. Speak at Geist rally. 2.70 75.00/hr 202.50 
Conference with Walter Mason and Sean Kendall 
regarding Sean Kendall Affidavit. Legal research. 



6/19/2015 WM Revise fact section of reply. Continue research of 9.70 40.00/hr 388.00 
Government Immunity Act, original and revised Bond 
Statutes, and cases cited by opposing counsel. Revise 
affidavits for Michael Brown and Charles James 
Cayias. Drive to Willard Bay to collect affidavit from 
Michael Brown. 



6/19/2015 RCA Research accusations by Samantha Slark regarding 3.10 75.00/hr 232.50 
violating Rules of Professional conduct. Emails to and 
from Jim Lewis. Email to Samantha Slark. Legal 
Research. Review Memorandum in Support of Motion 
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Sean Thomas Kendall Page 3 



Hours Rate Amount 



for Summary Judgment. Read and revise draft of 
Facts for Reply Memorandum. 



6/20/2015 WM Research for reply including: cases citing Boddie v. 12.00 40.00/hr 480.00 
Connecticut, federal standards for fundamental rights 
in due process claims, Utah fundamental rights and 
standards of review under due process and equal 
protection claims, process of analyzing equal 
protection and due process in civil matters regarding 
indigent plaintiffs, and Utah's lmpecuniosity Statute. 
Revised affidavit of Sean Kendall. Revised fact section 
of reply. Redlined RCA's argument section of reply. 



6/20/2015 RCA Read Defendant's Opposition Memorandum regarding 14.50 75.00/hr 1,087.50 
Summary Judgment Motion, Rule 56(f) Motion. Read 
authorities cited. Legal research. Legal research 
regarding access to courts, Governmental Immunity 
Statute. Draft and revise Reply Memorandum in 
Support of Motion for Summary Judgment. 



6/22/2015 WM Review standards for online submission to Utah 8.70 40.00/hr 348.00 
courts. Hyperlink case and statute citations in reply. 
Revise affidavits of Sean Kendall, Charles James 
Cayias, and Michael Brown. Drive to Westminster, 
Sugarhouse, and Bountiful, respectively, to collect 
affidavits. Revise fact section of reply. Final reviews 
and revisions to all sections of reply, memorandum 
opposing 56(f) motion, and request to submit for 
decision. Electronically submit files to court. 



6/22/2015 RCA Review and revise Reply Memorandum in Support of 7.30 75.00/hr 547.50 
Motion for Summary Judgment. Work on factual 
statement. Conference with Walter Mason. Revise 
Affidavit of Sean Kendall, Mike Brown, and Charles 
Cayias. Phone conference with Sean Kendall 
regarding detailed financial information, including all 
accounts. Arrange for new Affidavit to be signed. 
Telephone conference with Mike Brown and Charles 
Cayias regarding the need for revised Affidavits. 
Arrange for signing of revised Affidavits. Draft 
Opposition to Rule 56(f) Motion. Organize research. 



6/23/2015 WM Research and review legislative history and 0.90 40.00/hr . 36.00 
comparison charts for HB 0078 from 2008. Revise 
claims in complaint. 



6/23/2015 RCA Read cases and other legal research regarding 2.70 75.00/hr 202.50 
access to courts and Bond Requirements. 
Correspondence from and to Jackie Biskupski, 
sponsor of bond statute. Conferences with Walter 
Mason. Research recodification. Phone conference 
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Sean Thomas Kendall 



Christopher Smart. Emails to Christopher Smart, 
Walter Mason. 



6/24/2015 RCA Emails and telephone conference to and from 
Christopher Smart. Legal research regarding bond 
requirements. Review Affidavits. Research issues 
regarding affidavit by counsel. 



6/26/2015 RCA Conference with Walter Mason. Research Motion to 
Strike Affidavit of Defendant's Counsel. 



6/26/2015 WM Attend Police Liability webinar. 



6/26/2015 WM Research Utah "Attorney as witness" rule. Research 
application of rule to summary judgment. Research 
case law in states with similar "Attorney as witness" 
rules. Research motion to strike. Draft memorandum 
in support of motion to strike. 



6/27/2015 RCA Conference with Walter Mason. Legal Research 
regarding Affidavits on Summary Judgment by party's 
lawyer. Research Ethical Rules regarding lawyer's 
affidavits. Draft Motion to Strike Portions of Mark 
Kittrell's Declarations and Memorandum in Support of 
Motion to Strike. Conference with Walter Mason. 
Review and revise Motion to Strike and Memorandum. 



6/27/2015 WM Continue research of case law applying "Attorney as 
witness" rules to affidavits in support/opposition to 
motions for summary judgment. 



6/29/2015 WM Finalize motion to strike and supporting memorandum, 
including: format, proofread, hyperlink citations, revise, 
and prepare for submission to the court. 



For professional services rendered 



Name 
Derek C Julio 
Ross C. Anderson 
Walter Mason 
Walter Mason 



Timekeeper Summary 



Hours 



1.40 



2.10 



4.50 



6.50 



10.10 



1.90 



5.10 



Rate 



75.00/hr 



75.00/hr 



40.00/hr 



40.00/hr 



75.00/hr 



40.00/hr 



40.00/hr 



145.35 



Hours 
16.10 
44.80 
78.95 



5.50 



Rate 
40.00 
75.00 
40.00 



0.00 



Page 4 



Amount 



105.00 



157.50 



NO CHARGE 



260.00 



757.50 



76.00 



204.00 



$7,162.00 



Amount 
$644.00 



$3,360.00 
$3,158.00 



$0.00 
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Sean Thomas Kendall 



Additional Charges : 



6/30/2015 Scanning Charge 



Total additional charges 



Total amount of this bill 



Previous balance 



Payments and Adjustments 



7/30/2015 Payment - Thank You. Check No. 030116485 
8/3/2015 Payment-Thank You. Check No. 030116561 
8/3/2015 Payment-Thank You. Check No. 030116713 
8/5/2015 Payment-Thank You. Check No. 016134389 



Total Payments and Adjustments 



Balance due 



Page 5 



----'Q=tv ... ____ Pwr""'ic=e Amount 



6 $0.20 1.20 -----
$1.20 



$7,163.20 



$12,858.92 



($2,089.69) 
($576.73) 
($303.30) 



($1,394.52) 



($4,364.24) 



$15,657.88 
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Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 84106 



seankendall1 O@gmail.com 



Dear Sean Thomas Kendall, 



Winder & Counsel PC 
r 



! BUSINESS AND TRIAL ATTORNEYS 



460 South 400 East 
Salt Lake City, UT 84111 



Phone: (801 )322-2222 Fax: (801 )322-2282 



www.WinderFirm.com 



_DJW_JWH_JER_RCA 



September 01, 2015 



Please find enclosed a statement for the prior month services. TI}e-following pages include detail billing entries 
related by matter. Prompt payment of your total balance is appreciated. 



Current Bill 30 Days 



$3,701.35 $0.00 



Total for services rendered 
Total expenses 



60 Days 



$7,163.20 



Billing Summary 



Total interest and finance charges 
Total payments and other transactions 
Total previous balance 



90 Days 



$2,046.20 



120 Days 



$6,448.48 



$3,526.00 
$175.35 



$0.00 
$0.00 



$15,657.88 



Please do not hesitate to contact your responsible attorney if you have any questions or concerns. 



Thank you for your confidence in our firm and our commitment to serving you. 



Enclosures 



.) 
Exhibit P. 13 



Case No.: 150900558 
Date Received: -----
Clerk's Initials: ------
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Winder & Counsel PC 
BUSINESS AND TRIAL ATTORNEYS 



Sean Thomas Kendall 
2398 South Hudson Circle 
Salt Lake City, UT 841 06 



For legal services rendered through Sep 01, 2015 



In reference to: 5098.002 Kendall*SLC Corp et al 



Professional Services 



7/6/2015 WM Contact America First Credit Union to inquire about 
receiving copies of records subpoenaed by the City. 
Follow up with Sean Kendall. 



7/6/2015 RCA Read Notice to Subpoena bank records. Read 
e-mail from Sean Kendall. E-mail to Walter Mason 
and Sean Kendall. Line up conference call with 
Walter Mason and Sean Kendall. Conference with 
Walter Mason regarding status of case. Conference 
call Sean Kendall. Read Notice of Scheduling 
Conference. Read Reply In Support of Rule 56(f) 
Motion. Speak with Walter Mason regarding 
providing all bank account statements. Review bank 
account summary. Forward summary to Samantha 
Slark 



7/9/2015 RCA Read extensive research regarding access to courts 
and analysis under due process, equal protection, 
and open courts clause. Organize legal research. 



7/15/2015 RCA E-mails to and from Sean Kendall. Read Opposition 
to Motion to Strike Mark E. Kittrell's Declaration. 
Conference with Walter Mason. Legal research. 



7/16/2015 RCA Legal research regarding attorney-witness rule. 
Conference with Walter Mason 



7/17/2015 RCA Legal research regarding attorney - witness rule. 
Review due process taking case law. Draft outline of 
Reply Memorandum Regarding Motion to Strike. 
Legal research. Review draft of Reply Memorandum 
in Support of Motion to Strike Kittrell Affidavit. 



Hours 



0.40 



1.30 



3.70 



1.60 



0.40 



5.80 



September 01, 2015 



Invoice No: 15942 



Rate Amount 



40.00/hr 16.00 



75.00/hr 97.50 



75.00/hr 277.50 



75.00/hr 120.00 



75.00/hr 30.00 



75.00/hr 435.00 
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• 3ean Thomas Kendall Page 2 



Hours Rate Amount 



7/19/2015 RCA Legal res.earch. Telephone Walter Mason. Draft 9.60 75.00/hr 720.00 
emails to Michelle Donohoo. Draft and revise Reply 
Memorandum In Support of Motion to Strike Kittrell 
Declaration. 



7/20/2015 WM Legal research of statute of limitations for section 2.20 40.00/hr 88.00 
1983 claims, including history in 10th Circuit and 
amended statute. Proof read and revise reply 
memorandum. 



7/20/2015 RCA Revise and proofread Reply Memorandum In 2.30 75.00/hr 172.50 
Support of Motion to Strike Kittrell Declaration. 
Conference with Walter Mason. Draft and file 
Request to Submit for Decision Plaintiff's Motion to 
Strike Kittrell Declaration. 



7/21/2015 RCA Conference with Sean Kendall. To court. 1.60 75.00/hr 120.00 
Scheduling conference. To office. Conference with 
Sean Kendall and Walter Mason 



7/22/2015 RCA Read Defendant's Request for Production and 0.50 75.00/hr 37.50 



• conference with Walter Mason . 



' J 7/27/2015 RCA Conference with Walter Mason. Review documents 0.40 75.00/hr 30.00 
and document request. 



7/29/2015 WM Research attorney work product, attorney client 1.60 40.00/hr 64.00 
privilege that may apply to materials on invoices to 
Kendall. Schedule appointment with Kendall to 
respond to Request for Production of Documents. 
Prepare invoices and retainer agreement. 



7/29/2015 RCA Locate email and documents previously provided to 0.20 75.00/hr 15.00 
Samantha Slark and forward them to Walter Mason. 



7/30/2015 WM Review invoices for material that may be protected 6.80 40.00/hr 272.00 
by attorney work product or attorney client privilege. 
Review with Kendall all receipts and other records 
documenting his donations and expenses. Prepare 
documents to respond to Request for Production of 
Documents. 



7/31/2015 WM Prepare documents for response to request for 2.50 40.00/hr 100.00 
production of documents. Draft pleading. Verify that 
all numbers are accurate and correspond correctly 
with each other. 



8/3/2015 WM Meet with Sean. Review updated printout of the 0.80 40.00/hr 32.00 
transaction summary from AFCU, PayPal deposits, 
continue revising discovery response and discovery • ) requests . 
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• 



• 



..;ean Thomas Kendall 



8/3/2015 RCA Conferences with Walter Mason and Sean Kendall. 
Review and revise New Affidavit, documents to be 
produced and Response to Discovery Requests. 



8/4/2015 RCA Conferences with Walter Mason. Review 
. Outline Discovery and Requests 



to Submit. Read Notice of __ ,Complaint, 
Answer. Legal research regarding due process 
taking claim. Organize research regarding Motion to 
Strike Mark Kittrell Declaration. Review and revise 
Discovery Responses. Work on accounting. 



8/5/2015 RCA Conference with Walter Mason. Review accounting 
and revisions. Conference with Sean Kendall. 
Revise new Affidavit and Response to Request for 
Production of Documents. Review all accountings, 
conference with Walter Mason regarding same. 
Revise Sean Kendall Affidavit. 



8/5/2015 WM Finalize answers to discovery. Draft and revise 
discovery requests . 



) 8/6/2015 WM Revise, finalize and file discovery documents. 



8/20/2015 DCJ Review pleadings and discovery documents 



8/21/2015 DCJ Read Declaration of Mark Kittrell and compare 
attorney fee estimates with those in the letter from 
Samantha Slark 



8/24/2015 DCJ Research statute of limitations and deadlines for 
federal and state claims 



8/25/2015 DCJ Call with Mike Brown, Charles Cayias, Robert Sykes 
and Randall Edwards regarding availability for Sept. 
15 evidentiary hearing. 



For professional services rendered 



Name 
Derek C Julio 
Ross C. Anderson 
Walter Mason 



Timekeeper Summary 



•. ) 



Hours 



1.40 



2.30 



2.10 



3.20 



2.80 



2.90 



0.30 



1.50 



0.90 



Rate 



75.00/hr 



75.00/hr 



75.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



40.00/hr 



59.10 



Hours 
5.60 



33.20 
20.30 



Rate 
40.00 
75.00 
40.00 



Page 3 



Amount 



105.00 



172.50 



157.50 



128.00 



112.00 



116.00 



12.00 



60.00 



36.00 



$3,526.00 



Amount 
$224.00 



$2,490.00 
$812.00 
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• dean Thomas Kendall 



.) 



Additional Charges : 



7/10/2015 Courier I Delivery (Walter Mason) 
7/31/2015 Postage 



Photocopy Charge - (In House) First 500@ $0.20 each 
Scanning Charge - (In House) First 500 @ $0.20 each 



8/3/2015 Greenfil ing fees 
8/31/2015 Photocopy Charge - (In House) First 500@ $0.20 each 



Scanning Charge - (In House) First 500 @ $0.20 each 
Postage 



Total additional charges 



Total amount of this bill 



Previous balance 



Balance due 



Qty 



1 
1 



41 
3 
1 



31 
194 



1 



Page 4 



Price Amount 



$78.49 78.49 
$0.48 0.48 
$0.20 8.20 
$0.20 0.60 



$37.26 37.26 
$0.20 6.20 
$0.20 38.80 
$5.32 5.32 



$175.35 



$3,701.35 



$15,657.88 



$19,359.23 











SALT LAKE CITY,SALT LAKE CITY,... EMERGENCIESEMERGENCIES



$$25,10325,103 of of $30k$30k



Raised by Raised by 744744 people in people in 1414 months months 



23K TOTAL
SHARES 23K 291



Created June 21, 2014 



Sean Kendall 



Be the first to like this update



Thank you so much to everyone who has helped me reach the goal of 



$25,000. This will be a very long and expensive battle against the State of 



Utah and the Salt Lake City Police Department. 



Subscribe to Updates



Be the first to like this update



Thank you to everyone who came out to the rally yesterday. I am so 



grateful for all those who support me in getting Justice for Geist. 
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Anonymous
12 hours ago 



Gordon Carmichael
21 hours ago 



Laura Reeves
4 days ago (Monthly Donation) 



Jeanette Baldonado
11 days ago 



Jason Costa
15 days ago 



Legal Fund For Justice for GEIST



1 DAY AGO1 DAY AGOUPDATE #42 UPDATE #42 



2 MONTHS AGO2 MONTHS AGOUPDATE #41 UPDATE #41 



3 MONTHS AGO3 MONTHS AGOUPDATE #40 UPDATE #40 



744 DONATIONS 744 DONATIONS RECENT RECENT 



$30



$25



$8



$15



$25
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1 person likes this update



In 17 days it will be one year to the day when Geist was killed. Brett 



Olsen illegally trespassed on private property, endangering himself, and 



killing Geist. Please help me get justice for the wrongs Brett Olsen 



committed. I am fighting the state and all their lawyers. I need your 



support and help. 



Subscribe to Updates



1 person likes this update



This bond statue is intentionally hidden so that the courts can quickly 



dismiss any case that hasn't covered the bond. One more fight thing to 



fight on the way to get Justice for Geist. 



Subscribe to Updates



2 people like this update



Tomorrow I will file my Declaratory Statement to try to get the bond 



statute waived. Requiring the violated party to pay for the violator's legal 



fees is idiotic and unconstitutional. I must now fight for a fair justice 



system in Utah. 



Please help anyway possible. Like, Share, Donate to help me fight for 



I'm so sorry for your loss. Thank you 



Anonymous
18 days ago 



Ted Brobst
20 days ago 



Anonymous
1 month ago 



Dean Dargas
1 month ago 



Dear Sean I just seen video on youtube 
and had to donate for you ,I want you 
to know my heart bleeds after knowing 
of this terrible unjustified decision that 
Olsen stupidly acted out on. Cant 
believe he is still employed



Cori Vanderbeek
1 month ago 



Thank god for your stamina and 
conviction in doing what is right! You 
will help so many!!!



1-10 of 744 donations 
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justice for Geist. 
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I am still waiting to hear back from the courts on how much my bond 



requirement will be. I still can't believe that I am required to pay for his 



legal fees since he is the criminal in this situation. 
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#JusticeForGeist team is meeting up to discuss the plans and how best 



to work with the current legislation to get better protection. 
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Be the first to like this update
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My lawyer and I are trying to find a way around the bond requirement 



but we don't know if we can. If everyone could donate 1 dollar I could 



cover the bond and all legal fees. 
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Be the first to like this update



The further into the lawsuit I get the more I am learning the law is 



written to protect special interest groups and not the general public. To 



bring a lawsuit against an officer I have to pay for a bond to cover any 



expense he may incur. How is anyone supposed to afford that? This is 



getting extremely expensive and I haven't made it to court yet. 



If you have the means please donate to help me continue my fight against 



the wrongs Salt Lake City Police Department has committed. I cannot do 



this alone. 
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I hope everyone has had a great holiday this year. Please help me in my 



fight for Justice after the wrongful killing of Geist. If everyone would be 



able to donate 1 dollar I would be able to fight this injustice against Geist. 
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#justiceforgeist The justiceforgeist.org website is updated and back 



online. There are T-shirts and stickers available now. Please help me fight 



what was done to Geist and raise awareness by buying a T-shirt or 



stickers. 
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December 18th will be 6 months from the day Geist was shot. There will 



be a big announcement on Dec. 18th. 
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Be the first to like this update



So many great things are on their way. From tragedy there will be 



positive change. 
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I'd like to thank everyone who was able to make it to the Work Session of 



yesterdays city council meeting. There were great questions and good 



discussion from the Salt Lake City Council members. If only Chris 



Burbank would deflate his ego and not laugh at the City Council 



Members we could get some leading policies and training in place to 



prevent what happened to Geist from happening again in Salt Lake City, 



UT. 
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Tomorrow's city council meeting starts at 2 pm. I will be there to listen to 



the discussion with the Chief of police and the current use of force 



9 MONTHS AGO9 MONTHS AGOUPDATE #31 UPDATE #31 
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policy. There is an open forum starting at 7 pm for anyone to voice their 



concerns. 
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Tues. Oct 21 is the next City Council meeting discussing use of force 



training and polices for the SLCPD. Please join me holding them 



accountable and demanding better from our police department. 
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The process to find the best lawyer to help me fight for justice is one step 



closer. 5 potential lawyers is down to 3. This is far more complicated than 



I anticipated. 
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Today I met with the Humane Society of Utah to discuss possible 



legislation for added training and policies to hopefully prevent this from 



happening again. I am excited to see how many organizations feel as 



strongly as I do that there has to be training and non lethal policies for 



law enforcement across the nation. 
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This past weekend I was able to spend time with Geist. I know he can still 



hear me and is watching over me from the rainbow bridge. I will do 



everything I can to ensure this does not happen again. Please help me 



fight for better policies and procedures as well as legislation to limit 



when officers can kill our four legged family members. Any monetary 
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gifts will help greatly with the fight. 
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Thank you for all your support. SLCPD refuses to uphold their word. It 



has been over 30 days, as requested by Chief Burbank, and still no police 



report. 
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The rally is fast approaching. Saturday July 19th at 8am families will join 



together and demand better from the Salt Lake City Police Department 



and Utahs legislators. No one else should ever have to bury their loved 
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ones because of police negligence. 
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#justiceforgeist #SLCPD Tomorrow will be 4 weeks from the day Brett 



Olson killed my best friend. He has not received any disciplinary action. 



This tells me that Chief Burbank condones the actions of Brett Olson. 



Chief Burbank no longer represents the people. He represents his 



officers. He has not integrity and honor. His lack of action shows that he 



approves of his officers illegally trespassing, discharging a firearm in a 



residential area endangering the community, and murder. There is not 



accountability with the SLCPD 



Subscribe to Updates
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If you are able to make it to the Utah State Capitol Building on Saturday 



July 19th at 9am please join me as I fight for better protection for our 



four legged friends. If you are not able to make it call your local law 



enforcement department and demand they institute polices requiring 



non lethal pet encounters and train their officers. 
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#justiceforgeist My goal is 75,000 total petition signatures by the date of 



the next rally. We are at 60,000. Did you know the Justice For Geist 



petition is featured on the front page of Change. org? Did you also know 



that the majority of the most successful petitions that produced 



RESULTS reached over 100,000 signatures - and Justice For Geist is on 



it's way there! Sign and share now! 



http://www.change.org/petitions/salt-lake-city-police-department-i-



demand-the-police-officer-who-killed-the-dog-geist-be-held-



accountable-for-using-excessive-force-and-request-that-all-salt-lake-



officers-be-retrained-on-how-to-deal-with-dog-encounters
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#justiceforgeist It has been 3 weeks to the day. SLCPD and Chief 



Burbank have not responded to the public outcry for justice. Officer 



Olson has not received any disciplinary action for his cowardice and 



reckless decision to murder my best friend. 
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#justiceforgeist Today I met with a few people who have offered to help 



me fight for justice. An organization is being formed to better fight what 



happened to Geist and make a bigger difference. This will not be an easy 



or quick fight. I need your help and support. 
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Every day I get home from work and don't see Geist waiting to greet me. 



My resolve strengthens and my heart breaks. I don't want anyone to 



have to feel the betrayal by law enforcement like I have. 
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Today we celebrate our independence as a nation. However, the rights 



and freedoms that were fought for have been eroded away. We are 



under similar restraint by an over reaching government and their 



agencies. Geist was a killed because of the disregard of our rights. 



Subscribe to Updates



Be the first to like this update



Take a great stand for great change with fellow Utahan's and fellow 



Americans to send a very strong message, loud and clear, that our 



government officials are required by oath and by law of the land to 



protect, obey and defend our rights as citizens of this great country! The 



killing and illegal taking of Geist was the last straw! 



Sat. July 19th. 9 am - 12 pm
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Utah State Capital Building. 
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Goals have been defined and the plan has been layed out. The process to 



make a difference is starting and there is so much support. 



It will be a long and involved process. 



Subscribe to Updates



Be the first to like this update



This story is about so much more than just a guy and his dog. It is about 



standing up for our rights as humans and demanding more rights for our 



four legged friends. Something has to change. We deserve better from 



out law enforcement and from our government.



http://www.insideedition.com/headlines/8541-cop-shooting-dog-



sparks-outcry-from-owner-and-public
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15 minutes of fame is in no way what I want. I want my best friend back. 



Because I can't have that, I am going to fight for what I believe is justice. 



The termination of officer Brett Olson, new policies and training for 



police departments, laws passed to protect pets as an extension if the 



family. 
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Please help me fight for better laws in Utah. July 19th we will rally at the 



State capital to demand better recognition for our furry friends. Please 



join me and spread the word. Like and share 



https://www.facebook.com/events/530611027045554/
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Nothing good will come from this terrible situation unless people join 



together and fight back. Help me fight back. 
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Please Like and share the fb page Justice for Geist and join the fight. 
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Another day I wake up without my best friend is another day I have to 



fight against what was done so that no one else has to go through this. 



Please like and share the Facebook page Justice for Geist. Please donate 



if you can. 
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Thank you. This will be a long hard fight to get the change and protection 



that our four legged friends deserve. Please help me by sharing the story 



and liking the Facebook page Justice for Geist. 
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8 Things You Can Do



(1) Like Justice for Geist



(2) Sign the petition http://tinyurl.com/petitionforgeist



(3) Share JusticeForGeist#



(4) Share the poster http://kmarrott.com/geist.pdf



(5) Join the Rally http://tinyurl.com/rallyforgeist



(6) Attend the rally (Going to The Utah Arts Festival? Stop first at the 



Rally at the Public Safety complex east of Libary Square 10 a.m on 



Saturday)



(7) Contribute what you can http://www.gofundme.com/akdui8



(8) Hug your dog tonight 
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Thank everyone who was at the rally today. It was amazing to see so 



many people willing to take a stand and demand equal justice. Please like 



and share Justice for Geist fb page. 
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Thank you all for your generosity and kinds words of sympathy or 



support. Please like and share the fb page Justice for Geist and Justice 



for Geist Rally. More updates and ways you can help are posted there. 
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All donations will be used to promote change. Signs at the rally and 



future rallies. Expenses meeting with law makers to change Utah laws. 



And finally to build memorials to remind us to stay vigil and fight for what 



is right. 
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Thank you everyone who has open their hearts and donated to help me 



make a change. I will be meeting with the Police Department to discuss 



the situation and I hope to get some answers about why my best friend 



was murdered in his own back yard. 
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Sean has taken over this page. He will be running it and posting updates! 



Please continue to give him love and support! 
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23K TOTAL
SHARES



COPY, PASTE & SHARE: http://www.gofundme.com/Justice-For-Geist



My name is Sean Kendall. I am the owner of the dog Geist who was shot and 



killed by a police officer after illegally trespassing on private property. 



I live in Salt Lake City, UT and I am looking for support to ensure no one else 



has to experience this type of loss. Geist was merely protecting his property 



from an unknown intruder when the officer entered the yard looking for a lost 



child and instead of walking away or using non lethal means he killed Geist. 



My goal is to take this terrible event and set a precedent that police 



departments must have training and non-lethal policies in place to prevent the 



destruction of a family when their pets are needlessly killed. 



All donations will be used to fight the Salt Lake City Police Department in a 



court of law.
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Codegreen Student Checking - xxxxx5212 



Account Number: xxxxx5212 



Prior Day Balance: $2,385.10 



Current Balance: $2,385.10 



Available Balance: $2,385.10 



TRANSACTIONS PENDING 



Date Transaction Description Status 



No Pending Transactions 



TRANSACTIONS CLEARED BElWEEN 09/03/2013 AND 03/05/2015 



Date Transaction Description 



03/04/2015 Debit P.O.S. PURCHASE STATE LIOU 1154ASHTON SALT LAKE UT 



03/04/2015 Debit 24427331YL Y J7B482 HARMONS - BRICKYARD SALT LAKE CIT UT 



03/0212015 Debit Bear River 18701145801ns. PaymtPPD-• Kendall Sean REF# 015058002326442 



03/0212015 Tran sf er Debit 
ZIONS FIRST NATl124000051LAUTO PYMNTPPDKENDALL S -***04023849 REF# 



015061003150196 



03/0212015 Debit P.0.S. PURCHASE RITE AID C RITE AID CO PITISBURGH PA 



03/02/2015 Debit P.O.S. PURCHASE GET GO #36 3029 WASHIN BRIDGEVILL PA 



02127/2015 
Electronic Deposit WESTMINSTER COLL 1870212470PAYROLL PPD**-• KENDALL, SEAN REF# 



1277692 015057001277692 



02/24/2015 Debit 
LSW 1750953004LSWEFT WEBLS0329669 SEAN T KENDALL REF# 



015054009655133 



02123/2015 Debit 24445001 LBPMK1 SGS SMITHS-FUEL #9002 SALT LAKE CIT UT 



02123/2015 Debit P.O.S. PURCHASE THE HOMED THE HOME DE SALT LAKE UT 



02123/2015 Debit 24717051M3TJBPRQD THE DUO BARBER SHOP ANDS SALT LAKE CTY UT 



02123/2015 Debit P.0.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



02118/2015 Credit ZIONS AMAZING DEALS 1-888-758-5349 



02/17/2015 Debit P.0.S. PURCHASE HARMONS - 3270 SOUTH SALT LAKE UT 



02117/2015 Debit P.0.S. PURCHASE 0110 ShopK 0110 ShopKo Salt Lake UT 



02117/2015 Debit 24692161 EOOLHQVAQ REDBOX *DVD RENTAL OAKBROOK TER IL 



0211212015 Debit P.0.S. PURCHASE SMITHS 1974 S. 110 SALT LAKE UT 



02112/2015 Debit P.0.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



02111/2015 Debit P.O.S. PURCHASE USPS 49780 USPS 497803 SALT LAKE UT 



02/11/2015 Deposit DEPOSIT 



02109/2015 Debit P.O.S. PURCHASE LOWE'S #22 LOWE'S #227 SALT LAKE UT 



02109/2015 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



02105/2015 Check 181 CHECK 



02105/2015 Debit P.O.S. PURCHASE HARMONS -3270 SOUTH SALT LAKE UT 



02103/2015 Debit 247218711W57NLW17 CROWN BURGER SANDY UT 



02102/2015 Debit Bear River 1870114580lns. PaymtPPD**••• Kendall Sean REF# 015030008035819 



02102/2015 Transfer Debit 
ZIONS FIRST NATl124000051LAUTO PYMNTPPDKENDALL S ****-04023849 REF# 



015033008836124 



0210212015 ATM Debit ATM WITHDRAWAL 3880 SOUTH 700 EAST SALT LAKE UT 



02102/2015 Debit 2444500108PRL YP3Z SMITHS-FUEL #9002 SALT LAKE CIT UT 



0210212015 Debit 24399001042QB1LSE THE OLIVE GARD00011908 MURRAY UT 



0210212015 Debit 247893010VTA98GVD THE ARMORY LLC SANDY UT 



0210212015 Deposit DEPOSIT 



01/30/2015 Debit 24842180X2AJJGTVE GET SOME LLC MURRAY UT 



01/30/2015 
Electronic Deposit WESTMINSTER COLL 1870212470PAYROLL PPD**-• KENDALL, SEAN REF# 



6819805 015028006819805 



01/29/2015 Deposit DEPOSIT 



01/26/2015 Debit 
CREDIT CARD ECS 9044021925PAYMENT WEB043000093008270KENDALL SEAN 



REF# 015026005018750 



01/26/2015 Debit P.0.S. PURCHASE USPS 49780 USPS 497803 SALT LAKE UT 



01/26/2015 Debit P.0.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



Debit(-) 



Status Debit (- Credit 



) (+) 



../ $28.48 



../ $1.94 



../ $70.00 



../ 
$600.00 



../ $3.42 



../ $2.67 



../ 
$2,222.40 



../ 
$200.00 



../ $19.00 



../ $26.41 



../ $18.00 



../ $97.30 



../ $1.99 



../ $26.41 



../ $4.47 



../ $1.60 



../ $25.00 



../ $24.21 



../ $7.16 



../ $85.00 



../ $20.27 



../ $62.13 



../ $850.00 



../ $22.06 



../ $8.82 



../ $70.00 



../ 
$600.00 



../ $80.00 



../ $29.00 



../ $48.02 



../ $56.07 



../ $350.00 



../ $44.86 



../ 
$2,222.40 



../ $100.00 



../ 
$218.47 



.,; $27.74 



../ $83.86 



https://banking.zionsbank.com/ olb/retail/protected/zbcprintPage ?OW ASP_ CSRFTO KEN= ... 



Credit(+) 



Balance 



$2,385.10 



$2,413.58 



$2,415.52 



$2,485.52 



$3,085.52 



$3,088.94 



$3,091.61 



$869.21 



$1,069.21 



$1,088.21 



$1,114.62 



$1,132.62 



$1,229.92 



$1,227.93 



$1,254.34 



$1,258.81 



$1,260.41 



$1,285.41 



$1,309.62 



$1,316.78 



$1,231.78 



$1,252.05 



$1,314.18 



$2,164.18 



$2,186.24 



$2,195.06 



$2,265.06 



$2,865.06 



$2,945.06 



$2,974.06 



$3,022.08 



$3,078.15 



$2,728.15 



$2,773.01 



$550.61 



$450.61 



$669.08 



$696.82 



3/5/2015 
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Account Register Printable View 



01/26/2015 Debit 



01/26/2015 Debit 



P.0.S. PURCHASE SMITHS 845 E. 4500 SALT LAKE UT 



24223690PWGNRVVRTM SUPERSONIC CARWASH, INC SALT LAKE CIT UT 



$33.89 



$10.00 



· Transaction Status Legend:------------------------------·-----------------------------------------------·--------------------------------·------------------------------------------··· 



i ../ ml 
Cleared Scheduled 



....>. 



'""" In 



x 
Problem 
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$780.68 



$814.57 



Transaction history may not be available for new Online Banking customers or for recently opened accounts until the next business day. You can see statement versions of your account 



activity by clicking on the eStatements link above. 
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Font Size 
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Account Register Printable View 



Codegreen Student Checking - xxxxx5212 



Account Number: xxxxx5212 



Prior Day Balance: $2,385.10 



Current Balance: $2,385.10 



Available Balance: $2,385.10 



TRANSACTIONS PENDING 



Date Transaction Description Status Debit(-) Credit(+) 



No Pending Transactions 



TRANSACTIONS CLEARED BElWEEN 09/03/2013 AND 03/05/2015 



Date Transaction Description Status Debit (- Credit Balance 



) (+) 



01/23/2015 Debit LSW 1750953004LSWEFT WEBLS0329669 SEAN T KENDALL REF# 015022004264991 .,I $200.00 $824.57 



01/22/2015 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT v' $23.25 $1,024.57 



01/21/2015 Debit P.O.S. PURCHASE HARMONS - 3270 SOUTH SALT LAKE UT v' $.91 $1,047.82 



01/21/2015 Credit ZIONS AMAZING DEALS 1-888-758-5349 v' $8.93 $1,048.73 



01/20/2015 Debit P.O.S. PURCHASE SMITHS 1974 S. 110 SALT LAKE UT .,I $21.50 $1,039.80 



01/20/2015 Debit P.0.S. PURCHASE USPS 49780 USPS 497803 SALT LAKE UT .,I $22.90 $1,061.30 



01/20/2015 Debit P.0.S. PURCHASE HARMONS - 3270 SOUTH SALT LAKE UT .,I $14.91 $1,084.20 



01/20/2015 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT v' $7.88 $1,099.11 



01/20/2015 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT .,I $16.00 $1,106.99 



01/20/2015 Debit P.O.S. PURCHASE BIG 5 SPOR BIG 5 SPORT SALT LAKE UT .,I $29.92 $1,122.99 



01/15/2015 
Transfer 



ONLINE XFER FROM DOA G&L FUTURES ID: 000005712 v' 
$120.00 $1,152.91 



Credit 



01/14/2015 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT .,I $80.51 $1,032.91 



01/14/2015 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT .,I $39.67 $1,113.42 



01/13/2015 Debit 
CREDIT CARD ECS 9044021925PAYMENT WEB043000093970624KENDALL SEAN REF# 



.,I 
$250.70 $1,153.09 



015013009388063 



01/13/2015 Debit 24323000Q7Q4PJETM NO NAME SALOON PARK CITY UT .,I $47.57 $1,403.79 



01/12/2015 Debit P.O.S. PURCHASE SMITHS 1974 S. 110 SALT LAKE UT .,I $22.00 $1,451.36 



01/12/2015 Debit 24692160AOOBYPG2J REDBOX ·DVD RENTAL OAKBROOK TER IL .,I $3.21 $1,473.36 



01/12/2015 Debit P.O.S. PURCHASE HARMONS - 3270 SOUTH SALT LAKE UT v' $19.02 $1,476.57 



01/09/2015 Deposit DEPOSIT v' $485.00 $1,495.59 



01/08/2015 Deposit DEPOSIT v' $800.00 $1,010.59 



01/07/2015 Debit 24765170601NHKV7F SWEET TOOTH FAIRY OF MURR MURRAY UT .,I $5.01 $210.59 



01/06/2015 Debit P.O.S. PURCHASE THE HOMED THE HOME DESALT LAKE UT .,I $12.76 $215.60 



01/06/2015 Debit P.O.S. PURCHASE COSTCO WHS COSTCO WHSE MURRAY UT .,I $3.93 $228.36 



01/05/2015 Check 180 CHECK .,I $850.00 $232.29 



01/02/2015 Debit Bear River 1870114580lns. PaymtPPD ..... Kendall Sean REF# 01436500327 4318 .,I $70.00 $1,082.29 



01/02/2015 Transfer Debit 
ZIONS FIRST NATl124000051LAUTO PYMNTPPDKENDALL S ....... 04023849 REF# 



.,I 
$600.00 $1,152.29 



015002004210410 



01/02/2015 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT .,I $57.22 $1,752.29 



01/02/2015 
Service 



TRANSACTION SERVICE FEE .,I 
$10.00 $1,809.51 



Charge 



01/02/2015 Debit DEPOSITED CK RETURNED/T. MARTEN .,I $475.00 $1,819.51 



12130/2014 ATM Debit ATM WITHDRAWAL 2200 S. HIGHLAND DR SALT LAKE UT .,I $300.00 $2,294.51 



12129/2014 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT .,I $60.30 $2,594.51 



12129/2014 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT ../ $5.20 $2,654.81 



12129/2014 Debit P.O.S. PURCHASE SMITHS 550 N. MAIN HEBER UT .,I $29.00 $2,660.01 



12129/2014 Deposit DEPOSIT .,I $475.00 $2,689.01 



12124/2014 Debit P.O.S. PURCHASE SPORTSMANS SPORTSMANS VERNAL UT .,I $52.24 $2,214.01 



12124/2014 Debit 2444500PM8PTZ1 RBS LITTLE CAESARS 059 HEBER CITY UT v' $5.36 $2,266.25 



12123/2014 Debit LSW 1750953004LSWEFT WEBLS0329669 SEAN T KENDALL REF# 014357009446637 .,I $200.00 $2,271.61 



12123/2014 Debit P.0.S. PURCHASE SMITHS 550 N. MAIN HEBER UT ../ $10.00 $2,471.61 



12123/2014 ATM Debit ATM WITHDRAWAL 2200 S. HIGHLAND DR SALT LAKE UT .,I $60.00 $2,481.61 
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12/23/2014 Debit P.O.S. PURCHASE SMITHS 3171 EAST3 SALT LAKE UT $32.50 $2,541.61 



· Transaction Status Legend:------------------------------------------------------------------·-------------------------------------------------·-··-------------------------------------- --------- ·-- -------------------------



x 
: Cleared Scheduled In Progress Problem 
! ..• --- . ---------------------------------------------------------------------------------------------------------------------------



Transaction history may not be available for new Online Banking customers or for recently opened accounts until the next business day. You can see statement versions of your account 



activity by clicking on the eStatements link above. 
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Codegreen Student Checking - xxxxx5212 



Account Number: xxxxx5212 



Prior Day Balance: $2,385.10 



Current Balance: $2,385.10 



Available Balance: $2,385.10 



TRANSACTIONS PENDING 



Date Transaction Description Status 



No Pending Transactions 



TRANSACTIONS CLEARED BETWEEN 09/03/2013 AND 03/05/2015 



Date Transaction Description 



12/23/2014 Deposit DEPOSIT 



12/23/2014 
Electronic Deposit WESTMINSTER COLL 1870212470PAYROLL PPD******* KENDALL, SEAN REF# 



8641811 014356008641811 



12/22/2014 Debit 2471705PHTDH8JEF6 FRONTIER Al 4222181591991 FAREFAMILIES OK 



12/22/2014 Debit 2471705PHTDH8KY3M FRONTIER Al 4220617916355 FAREFAMILIES OK 



12/22/2014 Debit 2471705PHTDH8KY3D FRONTIER Al 4220617916353 FAREFAMILIES OK 



12/22/2014 Debit 2471705PHTDH8KY35 FRONTIER Al 4220617916352 FAREFAMILIES OK 



12119/2014 Debit 
CREDIT CARD ECS 9044021925PAYMENT WEB043000092242130KENDALL SEAN 



REF# 014353008145838 



12/18/2014 Transfer Credit ONLINE XFER FROM DOA ***0598 ID: 000002661 



12/16/2014 Debit 2484218PD2AJJNM9W GET SOME LLC MURRAY UT 



12/15/2014 Debit P.O.S. PURCHASE SMITHS 1974 S. 110 SALT LAKE UT 



12/15/2014 Debit P.O.S. PURCHASE CRACKER BA CRACKER BAR WEST VALLE UT 



12/12/2014 Debit P.0.S. PURCHASE REI #19 SA REI #19 SAL SALT LAKE UT 



12/11/2014 Electronic Deposit POS RETURN DOA THE HOME DEPOT 4413 SALT LAKE UT 



12/10/2014 Debit P.O.S. PURCHASE THE HOMED THE HOME DE SALT LAKE UT 



12/09/2014 Debit 
CREDIT CARD ECS 9044021925PAYMENTWEB043000092444118KENDALL SEAN 



REF# 014343002776296 



12/09/2014 Debit 
CREDIT CARD ECS 9044021925PAYMENT WEB043000092442768KENDALL SEAN 



REF# 014343002776187 



12/08/2014 Debit P.O.S. PURCHASE SMITHS 550 N. MAIN HEBER UT 



12/05/2014 Check 178 CHECK 



12/01/2014 Debit Bear River 1870114580lns. PaymtPPD***'* Kendall Sean REF# 014332007332063 



12/01/2014 Transfer Debit 
ZIONS FIRST NATl124000051LAUTO PYMNTPPDKENDALL S *******04023849 REF# 



014335008060666 



12/01/2014 Debit 2444500NY8PRD1YNQ SMITHS-FUEL #9002 SALT LAKE CIT UT 



12/01/2014 Debit P.O.S. PURCHASE SMITHS 550 N. MAIN HEBER UT 



12/01/2014 Debit 2469216NYOOGAS93V REDBOX *DVD RENTAL OAKBROOKTER IL 



12/01/2014 Debit 2469216NY006BMM71 REDBOX 'DVD RENTAL OAKBROOKTER IL 



11/28/2014 Debit P.O.S. PURCHASE SPORTSMANS SPORTSMANS VERNAL UT 



11/26/2014 Debit P.0.S. PURCHASE SMITHS 550 N. MAIN HEBER UT 



11/25/2014 Debit 
LSW 1750953004LSWEFT WEBLS0329669 SEAN T KENDALL REF# 



014329005410600 



11/25/2014 ATM Debit ATM WITHDRAWAL 5595 SOUTH STATE MURRAY UT 



11/25/2014 Deposit DEPOSIT 



11/25/2014 
Electronic Deposit WESTMINSTER COLL 1870212470PAYROLL PPD******* KENDALL, SEAN REF# 



4526089 014328004526089 



11/24/2014 Credit ZIONS AMAZING DEALS 1-!388-758-5349 



11/21/2014 Debit 2407105NLWPQGHB25 PDC ALTITUDE LLC SALT LAKE CIT UT 



11/20/2014 ATM Debit ATM WITHDRAWAL 2200 S. HIGHLAND DR SALT LAKE UT 



11/20/2014 Debit P.O.S. PURCHASE 21ST SMOKE 815 E 2100 SALT LAKE UT 



11/19/2014 Deposit DEPOSIT 



11/18/2014 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



11/18/2014 Debit 2442733NHL Y J746KR HARMONS - BRICKYARD SALT LAKE CIT UT 



Debit(-) 



Status Debit(· Credit 



) (+) 



../ $140.00 



./ 
$2,221.15 



../ $317.20 



../ $30.00 



./ $30.00 



../ $12.00 



../ 
$291.49 



../ $400.00 



../ $114.29 



../ $46.00 



../ $30.41 



../ $37.24 



../ $68.35 



../ $68.35 



../ 
$391.92 



../ 
$118.97 



../ $51.00 



../ $850.00 



../ $70.00 



../ 
$600.00 



../ $4.50 



../ $48.00 



../ $1.60 



../ $1.28 



../ $146.18 



../ $37.00 



../ 
$200.00 



../ $400.00 



../ $400.00 



../ 
$2,221.15 



../ $2.63 



../ $65.00 



../ $20.00 



../ $8.53 



../ $746.48 



../ $10.69 



../ $5.66 
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Credit(+) 



Balance 



$2,574.11 



$2,434.11 



$212.96 



$530.16 



$560.16 



$590.16 



$602.16 



$893.65 



$493.65 



$607.94 



$653.94 



$684.35 



$721.59 



$653.24 



$721.59 



$1, 113.51 



$1,232.48 



$1,283.48 



$2,133.48 



$2,203.48 



$2,803.48 



$2,807.98 



$2,855.98 



$2,857.58 



$2,858.86 



$3,005.04 



$3,042.04 



$3,242.04 



$3,642.04 



$3,242.04 



$1,020.89 



$1,018.26 



$1,083.26 



$1,103.26 



$1,111.79 



$365.31 



$376.00 



3/5/2015 
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11/17/2014 Check 177 



11/17/2014 Debit 



11/17/2014 Debit 



CHECK 



P.0.S. PURCHASE SMITHS 1974 S. 110 SALT LAKE UT 



P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



$439.09 



$56.00 



$101.33 



: - Transaction Status Legend:·---------------------·---------------------------------------------------------------------·------------ -------------



Page 2 of2 



$381.66 



$820.75 



$876.75 



, ../ ml .= x : 
i_c:1.,,r:ci._ _____________________________ ~'.:~~~~~---------------------------------~!.'."..E'..".'~--------------------------------------P~~l"1l ________________________________ j 



Transaction history may not be available for new Online Banking customers or for recently opened accounts until the next business day. You can see statement versions of your account 



activity by clicking on the eStatements link above. 
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Codegreen Student Checking - xxxxx5212 



Account Number: xxxxx5212 



Prior Day Balance: $2,385.10 



Current Balance: $2,385.10 



Available Balance: $2,385.10 



TRANSACTIONS PENDING 



Date Transaction Description Status 



No Pending Transactions 



TRANSACTIONS CLEARED BETWEEN 09/03/2013 AND 03/05/2015 



Date Transaction Description 



11/17/2014 Debit 2443105NG61 GJHTAR EINSTEIN BROS BAGELS1393 SALT LAKE CIT UT 



11/12/2014 Check 176 CHECK 



11/12/2014 Debit P.0.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



11/12/2014 Deposit DEPOSIT 



11/10/2014 Transfer Credit ONLINE XFER FROM DOA KENDALL G/L ID: 000001081 



11/06/2014 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



11/06/2014 Debit 2469216N500PP0977 HECTOR'S MEXICAN FOOD 801-487-3850 UT 



11105/2014 Debit 2469216N500G5K35F MATRIX SIGNS 801-766-1272 UT 



11/04/2014 Check 175 CHECK 



11/03/2014 Debit Bear River 18701145801ns. PaymtPPo-- Kendall Sean REF# 014304003744601 



11/03/2014 Transfer Debit 
ZIONS FIRST NATl12400005ILAUTO PYMNTPPDKENDALL S ·--04023849 REF# 



014307004530881 



11/03/2014 Debit P.0.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



11/03/2014 Debit 2449398N25SLBMAK5 CAFE RIO SKYLINE 035 SALT LAKE CIT UT 



11/03/2014 Debit 2471705N2L5EYLORH REI 19 SALT LAKE CITY SALT LAKE CIT UT 



10/31/2014 Transfer Debit ONLINE XFER TO ODA -·0595 ID: 000000616 



10/31/2014 
Electronic Deposit WESTMINSTER COLL1870212470PAYROLL ppo•-••• KENDALL, SEAN REF# 



2565998 014302002565998 



10/30/2014 Debit P.0.S. PURCHASE HARMONS - 3270 SOUTH SALT LAKE UT 



10/28/2014 Debit P.0.S. PURCHASE SMITHS 1974 S. 110 SALT LAKE UT 



10/24/2014 Debit 2484218MR2AJK53K4 GET SOME LLC MURRAY UT 



10/23/2014 Debit 
LSW 1750953004LS PAYMENTPPo••-••• SEAN T KENDALL REF# 



014295009141229 



10/23/2014 Credit ZIONS AMAZING DEALS 1-888-758-5349 



10/21/2014 Debit 
CREDIT CARD ECS 9044021925PAYMENT WEB043000096110790KENDALL SEAN 



REF# 014294008504557 



10/21/2014 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



10/20/2014 Debit 2484218MJWGN8VFFT BANBURY CROSS SALT LAKE CTY UT 



10/20/2014 Debit 2433066MJS66FYWAQ MULLIGAN'S SOUTH JORDAN UT 



10/16/2014 Debit P.0.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



10/15/2014 Debit P.O.S. PURCHASE SMITHS 479 S. 600 SALT LAKE UT 



10/15/2014 Debit 2476197MF2MH4A3BO CENTURY THEATRES 431 SALT LAKE CIT UT 



10/14/2014 Transfer Debit ONLINE XFER TO DOA ···0595 ID: 000005791 



10/10/2014 Debit P.0.S. PURCHASE WAL-MART# 500 S UTAH IDAHO FALL ID 



10/10/2014 Debit P.O.S. PURCHASE WAL-MART#2705 E PARL SALT LAKE UT 



10/09/2014 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



10/08/2014 Debit 2444500M900BN5DQK UTILE CAESARS 1632 4025 SALT LAKE CIT UT 



10/06/2014 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



10/06/2014 Debit P.0.S. PURCHASE SMITHS 10305 S. 13 SANDY UT 



10/06/2014 Debit 2422443M530W70EVP FIVE GUYS SALT LAKE CIT UT 



10/06/2014 Debit 2449398M560ZOSYGG ALL STAR LANES SANDY SANDY UT 



10/03/2014 Check 174 CHECK 



10/03/2014 
Electronic Deposit WESTMINSTER COLL 1870212470PAYROLL ppo·-- KENDALL, SEAN REF# 



9552689 014274009552689 



Debit(-) 



Status Debit(-) Credit 



(+) 



.,; $20.89 



.,; $6,488.85 



-I $4.11 



./ $7,269.50 



./ $85.00 



./ $18.72 



./ $5.23 



.,; $697.50 



.,; $850.00 



.,; $70.00 



.,; $600.00 



.,; $93.83 



.,; $18.31 



.,; $58.77 



./ $1,000.00 



.,; $2,221.15 



./ $28.37 



./ $59.00 



.,; $51.27 



.,; $200.00 



../ $2.73 



.,; $224.57 



./ $79.83 



.,; $2.31 



.,; $6.00 



-I $1.02 



../ $61.00 



../ $18.00 



.,; $300.00 



.,; $21.80 



./ $26.67 



./ $16.08 



../ $9.70 



../ $93.24 



.,; $9.61 



./ $9.47 



.,; $27.03 



.,; $850.00 



.,; $263.94 
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Credit(+) 



Balance 



$978.08 



$998.97 



$7,487.82 



$7,491.93 



$222.43 



$137.43 



$156.15 



$161.38 



$858.88 



$1,708.88 



$1,778.88 



$2,378.88 



$2,472.71 



$2,491.02 



$2,549.79 



$3,549.79 



$1,328.64 



$1,357.01 



$1,416.01 



$1,467.28 



$1,667.28 



$1,664.55 



$1,889.12 



$1,968.95 



$1,971.26 



$1,977.26 



$1,978.28 



$2,039.28 



$2,057.28 



$2,357.28 



$2,379.08 



$2,405.75 



$2,421.83 



$2,431.53 



$2,524.77 



$2,534.38 



$2,543.85 



$2,570.88 



$3,420.88 



3/5/2015 
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10/01/2014 Debit Bear River 1870114580lns. PaymtPPo·-· Kendall Sean REF# 014273008131698 



Transaction Status Legend:----------------------------------------- -----------------------------------------·--------- ----------------------------·----



~ g __,. .,.... 



Page 2of2 



$71.00 $3,156.94 



x 
. Oeared Scheduled In Progress 



·---- - - ---·--·---·----~r:>b~------·---- ----------------· 



Transaction history may not be available for new Online Banking customers or for recently opened accounts until the next business day. You can see statement versions of your account 



activity by clicking on the eStatements link above. 
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Codegreen Student Checking - xxxxx5212 



Account Number: xxxxx5212 



Prior Day Balance: $2,385.10 



Current Balance: $2,385.10 



Available Balance: $2,385.10 



TRANSACTIONS PENDING 



Date Transaction Description Status 



No Pending Transactions 



TRANSACTIONS CLEARED BETWEEN 0910312013 AND 0310512015 



Date Transaction Description 



1010112014 Transfer Debit 
ZIONS FIRST NATl124000051LAUTO PYMNTPPDKENDALL S ....... 04023849 REF# 



014274008918930 



1010112014 Debit 2443106M25ZXVVXS3Q CHIPOTLE 0974 SALT LAKE CIT UT 



1010112014 
Electronic Deposit 



WCSLC 2870212470PAYMENT PPD*** .... SEAN KENDALL REF# 014273008542209 
8542209 



0913012014 Debit 2449398MOBMHFZJAW MEGAPLEX AT JORDAN COMM SANDY UT 



0913012014 
Electronic Deposit WESTMINSTER COLL 1870212470PAYROLL PPD* ... *** KENDALL, SEAN REF# 



7173916 014272007173916 



0912912014 Debit 2444500L Y8PNDLE8B SMITHS-FUEL #9002 SALT LAKE CIT UT 



0912912014 ATM Debit ATM WITHDRAWAL2200 S. HIGHLAND DR SALT LAKE UT 



0912912014 Deposit DEPOSIT 



0912512014 Debit 2484218LV2AJJ\M31D GET SOME LLC MURRAY UT 



0912412014 Debit 
LSW 1750953004LS PAYMENTPPD******* SEAN T KENDALL REF# 



014266004839547 



09/2312014 Debit P.0.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



0911712014 Debit 
CREDIT CARD ECS 9044021925PAYMENTWEB043000097551132KENDALL SEAN 



REF# 014260002347926 



0911512014 Transfer Debit ONLINE XFER TO DOA ***0598 ID: 000009913 



0911512014 Debit 2469216LHOODXVB56 STATE LIQUOR STORE 02 SALT LAKE CIT UT 



0911512014 Check TELLER CASHED CHECK 



0911212014 Debit 2471705LF3VED0103 SIMPLY SUSHI 2 SALT LAKE CTY UT 



0910812014 Check 173 CHECK 



0910812014 Debit 2422443LB30W3YQAR TSUNAMI· UNION HE MIDVALE UT 



0910812014 Debit P.O.S. PURCHASE THE HOMED THE HOME DE SALT LAKE UT 



0910812014 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



0910812014 ATM Debit ATM WITHDRAWAL 2200 S. HIGHLAND DR SALT LAKE UT 



0910812014 Debit 2469216L800HLDL 1 K REDBOX *DVD RENTAL OAKBROOK TER IL 



0910512014 Debit P.0.S. PURCHASE HARMONS • 3270 SOUTH SALT LAKE UT 



0910312014 Check 171 CHECK 



0910312014 
Electronic Deposit WePay 2800250758EDI PYMNTSCCD5689100 Bridget Russo REF# 



4794706 014245004794706 



0910212014 Debit Bear River 18701145801ns. PaymtPPD***** Kendall Sean REF# 014241003595271 



0910212014 Tran sf er Debit 
ZIONS FIRST NATl124000051LAUTO PYMNTPPDKENDALL S *******04023849 REF# 



014245004452181 



0910212014 Debit P.O.S. PURCHASE STATE LIOU 1154 ASHTON SALT LAKE UT 



0812912014 Debit 2405523L060GPLSAY CAMPFIRE LOUNGE SALT LAKE CIT UT 



0812912014 
Electronic Deposit WESTMINSTER COLL1870212470PAYROLL PPD** ..... KENDALL, SEAN REF# 



2539691 014240002539691 



0812712014 Debit P.0.S. PURCHASE SMITHS 845 E. 4500 SALT LAKE UT 



0812712014 Deposit DEPOSIT 



0812612014 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



0812512014 Debit 
LSW 1750953004LS PAYMENTPPD**-•• SEAN T KENDALL REF# 



014234000257740 



0812512014 Debit P.0.S. PURCHASE BASIN SPOR BASIN SPORT VERNAL UT 
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Debit(-) Credit(+) 



Status Debit (-) Credit 



(+) 



Balance 



./ 



./ 



./ 



./ 



.,; 



./ 



.,; 



.,; 



.,; 



.,; 



./ 



../ 



./ 



.,; 



../ 



./ 



./ 



./ 



./ 



./ 



.,; 



../ 



./ 



./ 



../ 



.,; 



./ 



../ 



./ 



./ 



.,; 



.,; 



./ 



.,; 



./ 



$600.00 



$10.84 



$17.92 



$19.00 



$2,231.28 



$3,227.94 



$3,827.94 



$3,838.78 



$3,820.86 



$3,839.86 



$65.00 $1,608.58 



$100.00 $1,673.58 



$525.00 $1,773.58 



$52.34 $1,248.58 



$200.00 $1,300.92 



$69.80 $1,500.92 



$222.39 $1,570.72 



$2, 100.00 



$75.29 



$1,925.00 



$63.82 



$89.80 



$35.00 



$22.16 



$73.04 



$40.00 



$1.60 



$10.79 



$850.00 



$71.00 



$600.00 



$29.90 



$48.00 



$72.00 



$22.51 



$200.00 



$136.11 



$1,923.89 



$2,231.28 



$530.00 



$1,793.11 



$3,893.11 



$3,968.40 



$5,893.40 



$5,957.22 



$6,047.02 



$6,082.02 



$6,104.18 



$6,177.22 



$6,217.22 



$6,218.82 



$6,229.61 



$7,079.61 



$5,155.72 



$5,226.72 



$5,826.72 



$5,856.62 



$5,904.62 



$3,673.34 



$3,745.34 



$3,215.34 



$3,237.85 



$3,437.85 
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08/25/2014 ATM Debit ATM WITHDRAWAL #3 WEST MAIN ST. VERNAL UT ./ $100.00 $3,573.96 



08/25/2014 ATM Debit ATM WITHDRAWAL 3880 SOUTH 700 EAST SALT LAKE UT ../ $20.00 $3,673.96 



08/25/2014 Debit P.O.S. PURCHASE SMITHS 1974 S. 110 SALT LAKE UT ../ $1.74 $3,693.96 



08/25/2014 Debit P.O.S. PURCHASE SMITHS 1974 S. 110 SALT LAKE UT ./ $49.00 $3,695.70 



08/21/2014 Debit 2449398KR8AEE14RP CAFE RIO 4TH SOUTH Q35 SALT LAKE CIT UT ./ $16.59 $3,744.70 



r Transaction Status Legend:---------·----------------------------------------------------------------------------



1 .;' a :;::: x 
Cleared --·------------------------------~~~~~-----------------------------------------------------~~-~!~?.~~: _________________________________________________________ !.~~~l~-------------------------



Transaction history may not be available for new Online Banking customers or for recently opened accounts until the next business day. You can see statement versions of your account 



activity by clicking on the eStatements link above. 
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Font Size 



Close Window. / · Riint s·creen / ~;; IJ 
Account Register Printable View 



Codegreen Student Checking - xxxxx5212 



Account Number: xxxxx5212 



Prior Day Balance: $2,385.10 



Current Balance: $2,385.10 



Available Balance: $2,385.10 



TRANSACTIONS PENDING 



Date Transaction Description Status 



No Pending Transactions 



TRANSACTIONS CLEARED BETWEEN 09/03/2013 AND 03/05/2015 



Date Transaction Description 



08/19/2014 Debit 
CREDIT CARD ECS 9044021925PAYMENT WEB043000097632502KENDALL SEAN 



REF# 014231008364682 



08/19/2014 Check TELLER CASHED CHECK 



08/18/2014 Debit P.0.S. PURCHASE BARNESNOBL 1104 East2 Salt Lake UT 



08/18/2014 Debit P.0.S. PURCHASE SMITHS 1974 S. 110 SALT LAKE UT 



08/12/2014 Debit 2422443KG31TDBWHV CHARLIE CHOWS ORA SALT LAKE CIT UT 



08/11/2014 Debit P.O.S. PURCHASE TARGET T17 TARGET T175 Park Centr UT 



08/08/2014 
Electronic Deposit WESTMINSTER COLL 1870212470PAYROLL PPD• .. •••• KENDALL, SEAN REF# 



3257812 014218003257812 



08/07/2014 Debit P.0.S. PURCHASE WALMART/SA Wal-Mart Su SALT LAKE UT 



08/07/2014 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



08/05/2014 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



08/05/2014 Debit P.O.S. PURCHASE BEDBATH&BE BEDBATH&BEY SALT LAKE UT 



08/05/2014 
Electronic Deposit WePay 2800250758EDI PYMNTSCCD4786965 Bridget Russo REF# 



1119614 014216001119614 



08/04/2014 Debit P.O.S. PURCHASE SMITHS 550 N. MAIN HEBER UT 



08/01/2014 Debit Bear River 18701145801ns. PaymtPPD ..... Kendall Sean REF# 014212009454478 



08/01/2014 Transfer Debit 
ZIONS FIRST NATl124000051LAUTO PYMNTPPDKENDALL S ....... 04023849 REF# 



014213010165514 



08/01/2014 Debit P.O.S. PURCHASE SMITHS 1974 S. 110 SALT LAKE UT 



07/31/2014 
Electronic Deposit WESTMINSTER COLL1870212470PAYROLL PPD ....... KENDALL, SEAN REF# 



8262505 014210008262505 



07/30/2014 Debit 
ADVANCE INSURANC5330903620ACH PPD .. ·--·-•100 SEAN KENDALL REF# 



014211008407664 



07/30/2014 Debit P.O.S. PURCHASE THE SMOKE 2343 E 3300 SALT LAKE UT 



07/28/2014 Check 170 CHECK 



07/28/2014 Debit 2401339K00212SNY2 GOOD THYMES PARK CITY UT 



07/28/2014 Debit 2449398K05SPAYOB3 FLANAGAN'S ON MAIN ST. PARK CITY UT 



07/28/2014 Debit 2426657 JZJ54ML6EY SCHEELS SANDY SANDY UT 



07/28/2014 Debit 2439900JZ420ALT88 THE OLIVE GARD00015651 SANDY UT 



07/25/2014 Debit P.0.S. PURCHASE REl#19 SA REl#19 SAL SALT LAKE UT 



07/25/2014 
Electronic Deposit WESTMINSTER COLL 1870212470PAYROLL PPD ....... KENDALL, SEAN REF# 



5935813 014204005935813 



07/24/2014 Debit 
ECS 9044021925PAYMENT WEB043000093453018KENDALL SEAN REF# 



014205006064288 



07/23/2014 Debit 
LSW 1750953004LS PAYMENTPPD ....... SEAN T KENDALL REF# 



014203005015706 



07/22/2014 Debit 2469216JS007D9SYQ REDBOX *DVD RENTAL OAKBROOKTER IL 



07/17/2014 Debit P.O.S. PURCHASE WAL-MARTS Wal-Mart Su SALT LAKE UT 



07/17/2014 Debit 2444500JM8PN2TGH1 SMITHS-FUEL #9002 SALT LAKE CIT UT 



07/17/2014 Debit 2407105JMWMLXXOOH R&R BBQ SALT LAKE CIT UT 



07/16/2014 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



07/16/2014 Debit 2475542JL7KZ7R50F LUCKY 13 OF SLC SALT LAKE CIT UT 



07/14/2014 Debit P.O.S. PURCHASE WAL-MARTS Wal-Mart Su SANDY UT 



Debit(-) 



Status Debit (-) Credit 



(+) 



.,/ 
$69.29 



.,/ $4,707.00 



.,/ $17.10 



.,/ $66.01 



.,/ $15.00 



./ $48.76 



./ 
$1,082.79 



./ $35.76 



./ $111.33 



./ $14.59 



"' $205.83 



./ 
$4,707.37 



./ $44.00 



./ $71.00 



./ 
$600.00 



"' $71.00 



./ 
$2,231.77 



./ 
$21.20 



./ $9.60 



"' $100.00 



./ $34.59 



./ $14.00 



./ $23.50 



"' $30.71 



./ $37.13 



.,/ 
$197.86 



./ 
$230.00 



.,/ 
$200.00 



"' $1.28 



./ $6.37 



.,/ $69.00 



.,/ $17.25 



.,/ $65.45 



./ $28.00 



"' $15.32 
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Credit(+) 



Balance 



$3,761.29 



$3,830.58 



$8,537.58 



$8,554.68 



$8,620.69 



$8,635.69 



$8,684.45 



$7,601.66 



$7,637.42 



$7,748.75 



$7,763.34 



$7,969.17 



$3,261.80 



$3,305.80 



$3,376.80 



$3,976.80 



$4,047.80 



$1,816.03 



$1,837.23 



$1,846.83 



$1,946.83 



$1,981.42 



$1,995.42 



$2,018.92 



$2,049.63 



$2,086.76 



$1,888.90 



$2,118.90 



$2,318.90 



$2,320.18 



$2,326.55 



$2,395.55 



$2,412.80 



$2,478.25 



$2,506.25 



3/5/2015 
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07/14/2014 Debit P.O.S. PURCHASE Wal-Mart S 4208 WAL-SA SALT LAKE UT ../ 



07111/2014 Debit P.O.S. PURCHASE WALGREENS WALGREENS 9 SALT LAKE UT ../ 



07/11/2014 Debit 2423168JG61AKSQ7Y UTAH'S 1ST POPEYE'S LEHI UT ../ 



07/10/2014 Debit P.0.S. PURCHASE OAKLEY SAL OAKLEY SALE LEHI UT ../ 



07/09/2014 Debit P.0.S. PURCHASE AutoZone 3 AutoZone 37 SALT LAKE UT ../ 



- Transaction Status Legend:---------------------------------------------------------------------------------------------------------------



..... ...... 



$8.49 



$5.53 



$9.15 



$13.88 



$9.61 



x 
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$2,521.57 



$2,530.06 



$2,535.59 



$2,544.74 



$2,558.62 



' Cleared -------------------------------~c~:':l~:':l ......................................... _________________________ :n_!.~~:'s _______________________________________________________ , --·-------·---~.'."~~""-'---------------------------··-



Transaction history may not be available for new Online Banking customers or for recently opened accounts until the next business day. You can see statement versions of your account 



activity by clicking on the eStatements link above. 
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Font Size 



, .Close Window, :.•,I ,···P.ririt Screen I . 
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Account Register Printable View 



Codegreen Student Checking - xxxxx5212 



Account Number. xxxxx5212 



Prior Day Balance: $2,385, 10 



Current Balance: $2,385. 10 



Available Balance: $2,385, 10 



TRANSACTIONS PENDING 



Date Transaction Description Status Debit{-) Credit(+) 



No Pending Transactions 



TRANSACTIONS CLEARED BETWEEN 09/03/2013 AND 03/05/2015 



Date Transaction Description Status Debit(-) Credit Balance 



(+) 



07/08/2014 Check TELLER CASHED CHECK ./ $6,870.00 $2,568.23 



07/07/2014 Debit P.O.S. PURCHASE STATE LIOU 1154 ASHTON SALT LAKE UT ./ $21.88 $9,438.23 



07/07/2014 Debit P.0.S. PURCHASE WAL-MARTS Wal-Mart Su SALT LAKE UT ./ $21.75 $9,460.11 



07/07/2014 Debit Bear River 18701145801ns. PaymtPPD* .... Kendall Sean REF# 014184006937 417 ./ $.00 $9,481.86 



07/03/2014 Debit 
BEAR RIVER MUTUA5870114580BEARRIVE PPD-*-81312 SEAN KENDALL REF 



./ 
$71.00 $9,481.86 



# 014184006789913 



07/02/2014 
Electronic Deposit WePay 2800250758EDI PYMNTSCCD3962950 Bridget Russo REF# 



./ 
$576.73 $9,552.86 



5867882 014183005867882 



07/01/2014 Transfer Debit 
ZIONS FIRST NATl124000051LAUTO PYMNTPPDKENDALL S ....... 04023849 REF# 



vi $600.00 $8,976.13 



014182005008717 



07/01/2014 Debit P.0.S. PURCHASE SMITHS 1974 S. 110 SALT LAKE UT ./ $70.00 $9,576.13 



07/01/2014 Check 9901091 TELLER CASHED CHECK vi $450.00 $9,646.13 



07/01/2014 
Electronic Deposit WePay 2800250758EDI PYMNTSCCD3920660 Bridget Russo REF# 



./ 
$4,338.98 $10,096.13 



4721800 014182004 721800 



07/01/2014 
Electronic Deposit WESTMINSTER COLL 1870212470PAYROLL PPD ... _.. KENDALL, SEAN REF# 



./ 
$215.91 $5,757.15 



4748901 014182004748901 



06/30/2014 Debit P.O.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT ./ $106.07 $5,541.24 



06/30/2014 
Electronic Deposit WePay 2800250758EDI PYMNTSCCD3899780 Bridget Russo REF# 



./ 
$2,531.36 $5,647.31 



4071882 014181004071882 



06/30/2014 
Electronic Deposit WESTMINSTER COLL 1870212470PAYROLL PPD ....... KENDALL, SEAN REF# 



vi 
$2,231.77 $3,115.95 



3104633 014177003104633 



06/27/2014 Debit 2444500J2008GS7PZ LITTLE CAESARS 1632 4025 SALT LAKE CIT UT ./ $19.82 $884.18 



06/27/2014 Deposit DEPOSIT ./ $400.00 $904.00 



06/27/2014 
Electronic Deposit WESTMINSTER COLL1870212470PAYROLL PPD_. .... KENDALL, SEAN REF# .,; $64.64 $504.00 



2593364 014177002593364 



06/26/2014 
Electronic Deposit PROG CLASSIC 94093480961NS PREM PPD ....... 26 SeaSean T Kendall REF# 



./ 
$85.11 $439.36 



2495828 014176002495828 



06/25/2014 Debit 
LSW 1750953004LS PAYMENTPPD ....... SEAN T KENDALL REF# 



014175001432864 
./ 



$200.00 $354.25 



06/24/2014 Debit 
BANKCARD CENTER 1470535472PAYMENT WEB476800047091238KENDALL,SEAN 



./ 
$341.39 $554.25 



T REF# 014175001490432 



06/23/2014 Debit P.O.S. PURCHASE SMITHS 1080 W. HWY VERNAL UT ./ $69.00 $895.64 



06/19/2014 Credit ZIONS CASH REWARDS 1-888-758-5349 .,; $1.51 $964.64 



06/16/2014 Fee ATM TRANSACTION FEE 700 E 465 S Salt Lake UT .,; $2.00 $963.13 



06/16/2014 Debit 2449398HN60K2WLN6 CAFE ZUPAS COTTONWOOD HOLLADAY UT ./ $8.94 $965.13 



06/16/2014 ATM Debit ATM WITHDRAWAL 700 E 465 S Salt Lake UT ./ $22.50 $974.07 



06/10/2014 Debit 2444500HH008E4YZB LITTLE CAESARS 1632 4016 SALT LAKE CIT UT ./ $5.39 $996.57 



06/09/2014 Debit 
BANKCARD CENTER 1470535472PAYMENT WEB476800047091238KENDALL,SEAN 



./ 
$205.37 $1,001.96 



T REF# 014160004820821 



06/09/2014 Debit 2422443HE31TRHWY1 CHEAPER THAN DIRT 800-421-8047 TX ./ $348.22 $1,207.33 



06/09/2014 Debit 2422369HFWGP5VRB8 MA & PAWS BAKERY SALT LAKE CIT UT ./ $46.53 $1,555.55 



06/09/2014 Debit 2469216HDOOP5KW47 REDBOX *DVD RENTAL OAKBROOKTER IL ./ $1.28 $1,602.08 



06/09/2014 Transfer Credit ONLINE XFER FROM ODA KENDALL GIL ID: 000005873 .,; $175.00 $1,603.36 



06/06/2014 Debit 
PROG CLASSIC 9409348096INS PREM PPD .... •••25 SeaSean T Kendall REF# .,; $.00 $1,428.36 



014156003384434 



https://banking.zionsbank:.com/olb/retail/protected/zbcprintPage?OWASP _CSRFTOKEN= ... 3/5/2015 











PLTF00014



Account Register Printable View Page 2of2 



Electronic Deposit PROG NORTHERN 94093480621NS PREM PPD*-**"31 SeaSean Kendall REF# 
06/06/2014 



3874528 014156003874528 



06/05/2014 Check 169 CHECK 



06/05/2014 Debit 
PROG CLASSIC 94093480961NS PREM TELPOL 903062826 Sean T Kendall REF# 



014155002956385 



06/02/2014 Transfer Debit 
ZIONS FIRST NATl124000051LAUTO PYMNTPPDKENDALL S **-**04023849 REF# 



014153000855412 



06/02/2014 ATM Debit ATM WITHDRAWAL 2200 S. HIGHLAND DR SALT LAKE UT 



06/02/2014 Debit P.0.S. PURCHASE SMITHS 922 E. 2100 SALT LAKE UT 



06/02/2014 Debit 2469216H600H400RW REDBOX ·DVD RENTAL OAKBROOK TER IL 



05/30/2014 
Electronic Deposit WESTMINSTER COLL 1870212470PAYROLL PPD** .. - KENDALL, SEAN REF# 



9027586 014148009027 586 



./ 



./ 



./ 



./ 



./ 



./ 



./ 



./ 



$30.00 



$140.87 



$524.29 



$460.00 



$112.82 



$1.28 



$23.31 $1,428.36 



$2,231.77 



$1,405.05 



$1,435.05 



$1,575.92 



$2,100.21 



$2,560.21 



$2,673.03 



$2,674.31 



r· Transaction Status Legend:·--------------------------------------------·----------------------------------------------·-··-------------------··-----·------------------ -------; 



f./ ml ~ x i 
~--~~!~~--------------------------------------------~-'=~~~~~-------------------------------------------------------------~~-~~~~~~-------------------------------------------------------!~~~i:i:. __________________________________ _i 



Transaction history may not be available for new Online Banking customers or for recently opened accounts until the next business day. You can see statement versions of your account 



activity by clicking on the eStatements link above. 
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Codegreen Student MMA - xxxxx0598 



Account Number: xxxxx0598 



Prior Day Balance: $5,375.65 



Current Balance: $5,375.65 



Available Balance: $5,375.65 



Prior Year Interest Paid: $2.94 



Interest Paid YTD: $0.90 



TRANSACTIONS PENDING 



Date Transaction Description Status 



No Pending Transactions 



TRANSACTIONS CLEARED BETWEEN 09/03/2013 AND 03/05/2015 



Date Transaction Description Status 



02/10/2015 Interest Credit INTEREST PAYMENT ./ 
01/12/2015 Interest Credit INTEREST PAYMENT ./ 
01/02/2015 Deposit DEPOSIT -I 
12/18/2014 Transfer Debit ONLINE XFER TO DOA ***5212 ID: 000002661 ./ 



12/10/2014 Interest Credit INTEREST PAYMENT ./ 



11110/2014 Interest Credit INTEREST PAYMENT ./ 



10/31/2014 Transfer Credit ONLINE XFER FROM DOA ***5212 ID: 000000616 ./ 



10/14/2014 Transfer Credit ONLINE XFER FROM DOA ***5212 ID: 000005791 ./ 
10/10/2014 Interest Credit INTEREST PAYMENT ./ 
09/15/2014 Transfer Credit ONLINE XFER FROM DOA ***5212 ID: 000009913 ./ 
09/10/2014 Interest Credit INTEREST PAYMENT ./ 



08/11/2014 Interest Credit INTEREST PAYMENT ./ 
07/22/2014 Deposit DEPOSIT ./ 



07/15/2014 Check TELLER CASHED CHECK ./ 



07/10/2014 Interest Credit INTEREST PAYMENT ./ 



06/10/2014 Interest Credit INTEREST PAYMENT ./ 
05/27/2014 Transfer Debit ONLINE XFER TO DOA ***5212 ID: 000006204 ./ 



05/12/2014 Interest Credit INTEREST PAYMENT -I 
05/12/2014 Transfer Credit ONLINE XFER FROM DOA ***5212 ID: 000009393 -I 
04/28/2014 Transfer Credit ONLINE XFER FROM ODA ***5212 ID: 000007640 ./ 
04/21/2014 Transfer Credit ONLINE XFER FROM DOA ***5212 ID: 000001935 ./ 
04/10/2014 Interest Credit INTEREST PAYMENT ./ 
03/10/2014 Interest Credit INTEREST PAYMENT ./ 
02/10/2014 Interest Credit INTEREST PAYMENT ./ 



01/10/2014 Interest Credit INTEREST PAYMENT ./ 
12110/2013 Interest Credit INTEREST PAYMENT ./ 
11/12/2013 Interest Credit INTEREST PAYMENT ./ 



10/10/2013 Interest Credit INTEREST PAYMENT -I 
09/10/2013 Interest Credit INTEREST PAYMENT ./ 



Page 1of1 



Debit(-) Credit(+) 



Debit(-) Credit(+) Balance 



$.43 $5,375.65 



$.47 $5,375.22 



$390.00 $5,374.75 



$400.00 $4,984.75 



$.44 $5,384.75 



$.40 $5,384.31 



$1,000.00 $5,383.91 



$300.00 $4,383.91 



$.31 $4,083.91 



$2,100.00 $4,083.60 



$.16 $1,983.60 



$.17 $1,983.44 



$580.00 $1,983.27 



$1,600.00 $1,403.27 



$.25 $3,003.27 



$.28 $3,003.02 



$1,000.00 $3,002.74 



$.27 $4,002.74 



$300.00 $4,002.47 



$700.00 $3,702.47 



$1,000.00 $3,002.47 



$.17 $2,002.47 



$.15 $2,002.30 



$.17 $2,002.15 



$.17 $2,001.98 



$.15 $2,001.81 



$.28 $2,001.66 



$.39 $2,001.38 



$.41 $2,000.99 



l-1 ml ,.:: x 
r- Transaction Status Legend: ·----------------------------------------·-----------------------------------------------------------------------·--------------------·-------------------------------------- · ----··1 
l .. ~~~!.:~---------------------------------------~:~~~~---------------------------------------------I~~~~~ress -·---·--------·----·-·------········----·-··-··------·---~~~~I~----···· ---·-··-------·····--



Transaction history may not be available for new Online Banking customers or for recently opened accounts until the next business day. You can see statement versions of your account 



activity by clicking on the eStatements link above. 
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Auto Loan 1 - xxxxxxxxxxx3849 



Account Number: xxxxxxxxxxx3849 



Open Date: 04/2112014 



Current Balance: $23,244.90 



Interest Rate: 4.34 



Next Payment Date: 04/01/2015 



Next Payment Amount: $524.29 



Interest YTD: 259.97 



Loan Term: 60 



Prior Year Interest: $715.25 



Today's Payoff: $23,255.95 



Payoff Good Through: 03/05/2015 
To calculate a future payoff amount click here 



TRANSACTIONS PENDING 



Date Transaction Description 



TRANSACTIONS CLEARED BETWEEN 0210212015 AND 03/05/2015 



Date 



03/01/2015 



03/01/2015 



Transaction 



Credit 



Credit 



Description 



PAYMENT 



PRINCIPAL PAID 



Status 



No Pending Transactions 



Status 



Page I of I 



Amount 



Amount 



$-524.29 



$-75.71 



l
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West's Utah Code Annotated
Title 63g. General Government



Chapter 7. Governmental Immunity Act of Utah (Refs & Annos)
Part 2. Governmental Immunity--Statement, Scope, and Effect



U.C.A. 1953 § 63G-7-201
Formerly cited as UT ST § 63-30d-201



§ 63G-7-201. Immunity of governmental entities and employees from suit



Currentness



(1) Except as otherwise provided in this chapter, each governmental entity and each employee of a governmental entity are
immune from suit for any injury that results from the exercise of a governmental function.



(2) Notwithstanding the waiver of immunity provisions of Section 63G-7-301, a governmental entity, its officers, and its
employees are immune from suit for any injury or damage resulting from the implementation of or the failure to implement
measures to:



(a) control the causes of epidemic and communicable diseases and other conditions significantly affecting the public health
or necessary to protect the public health as set out in Title 26A, Chapter 1, Local Health Departments;



(b) investigate and control suspected bioterrorism and disease as set out in Title 26, Chapter 23b, Detection of Public Health
Emergencies Act;



(c) respond to a national, state, or local emergency, a public health emergency as defined in Section 26-23b-102, or a
declaration by the President of the United States or other federal official requesting public health related activities; and



(d) adopt methods or measures, in accordance with Section 26-1-30, for health care providers, public health entities, and
health care insurers to coordinate among themselves to verify the identity of the individuals they serve.



(3) A governmental entity, its officers, and its employees are immune from suit, and immunity is not waived, for any injury if
the injury arises out of or in connection with, or results from:



(a) a latent dangerous or latent defective condition of:



(i) any highway, road, street, alley, crosswalk, sidewalk, culvert, tunnel, bridge, or viaduct; or



(ii) another structure located on any of the items listed in Subsection (3)(a)(i); or
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(b) a latent dangerous or latent defective condition of any public building, structure, dam, reservoir, or other public
improvement.



(4) A governmental entity, its officers, and its employees are immune from suit, and immunity is not waived, for any injury
proximately caused by a negligent act or omission of an employee committed within the scope of employment, if the injury
arises out of or in connection with, or results from:



(a) the exercise or performance, or the failure to exercise or perform, a discretionary function, whether or not the discretion
is abused;



(b) assault, battery, false imprisonment, false arrest, malicious prosecution, intentional trespass, abuse of process, libel,
slander, deceit, interference with contract rights, infliction of mental anguish, or violation of civil rights;



(c) the issuance, denial, suspension, or revocation of, or the failure or refusal to issue, deny, suspend, or revoke, any permit,
license, certificate, approval, order, or similar authorization;



(d) a failure to make an inspection or making an inadequate or negligent inspection;



(e) the institution or prosecution of any judicial or administrative proceeding, even if malicious or without probable cause;



(f) a misrepresentation by an employee whether or not the misrepresentation is negligent or intentional;



(g) a riot, unlawful assembly, public demonstration, mob violence, or civil disturbance;



(h) the collection or assessment of taxes;



(i) an activity of the Utah National Guard;



(j) the incarceration of a person in a state prison, county or city jail, or other place of legal confinement;



(k) a natural condition on publicly owned or controlled land;



(l) a condition existing in connection with an abandoned mine or mining operation;



(m) an activity authorized by the School and Institutional Trust Lands Administration or the Division of Forestry, Fire, and
State Lands;
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(n) the operation or existence of a pedestrian or equestrian trail that is along a ditch, canal, stream, or river, regardless of
ownership or operation of the ditch, canal, stream, or river, if:



(i) the trail is designated under a general plan adopted by a municipality under Section 10-9a-401 or by a county under
Section 17-27a-401;



(ii) the trail right-of-way or the right-of-way where the trail is located is open to public use as evidenced by a written
agreement between:



(A) the owner or operator of the trail right-of-way or of the right-of-way where the trail is located; and



(B) the municipality or county where the trail is located; and



(iii) the written agreement:



(A) contains a plan for operation and maintenance of the trail; and



(B) provides that an owner or operator of the trail right-of-way or of the right-of-way where the trail is located has,
at a minimum, the same level of immunity from suit as the governmental entity in connection with or resulting from
the use of the trail;



(o) research or implementation of cloud management or seeding for the clearing of fog;



(p) the management of flood waters, earthquakes, or natural disasters;



(q) the construction, repair, or operation of flood or storm systems;



(r) the operation of an emergency vehicle, while being driven in accordance with the requirements of Section 41-6a-212;



(s) the activity of:



(i) providing emergency medical assistance;



(ii) fighting fire;



(iii) regulating, mitigating, or handling hazardous materials or hazardous wastes;
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(iv) an emergency evacuation;



(v) transporting or removing an injured person to a place where emergency medical assistance can be rendered or where
the person can be transported by a licensed ambulance service; or



(vi) intervening during a dam emergency;



(t) the exercise or performance, or the failure to exercise or perform, any function pursuant to Title 73, Chapter 10, Board
of Water Resources--Division of Water Resources;



(u) an unauthorized access to government records, data, or electronic information systems by any person or entity; or



(v) an activity of wildlife, as defined in Section 23-13-2, that arises during the use of a public or private road.



Credits
Laws 2008, c. 382, § 1493, eff. May 5, 2008; Laws 2012, c. 24, § 2, eff. May 8, 2012; Laws 2015, c. 342, § 3, eff. May 12, 2015.



U.C.A. 1953 § 63G-7-201, UT ST § 63G-7-201
Current through 2015 First Special Session
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West's Utah Code Annotated
Title 63g. General Government



Chapter 7. Governmental Immunity Act of Utah (Refs & Annos)
Part 6. Legal Actions Under this Chapter--Procedures, Requirements, Damages, and Limitations on
Judgments



U.C.A. 1953 § 63G-7-601
Formerly cited as UT ST § 63-30d-601



§ 63G-7-601. Actions governed by Utah Rules of Civil Procedure--Undertaking required



Currentness



(1) An action brought under this chapter shall be governed by the Utah Rules of Civil Procedure to the extent that they are
consistent with this chapter.



(2) At the time the action is filed, the plaintiff shall file an undertaking in a sum fixed by the court that is:



(a) not less than $300; and



(b) conditioned upon payment by the plaintiff of taxable costs incurred by the governmental entity in the action if the plaintiff
fails to prosecute the action or fails to recover judgment.



Credits
Laws 2008, c. 382, § 1503, eff. May 5, 2008.



U.C.A. 1953 § 63G-7-601, UT ST § 63G-7-601
Current through 2015 First Special Session



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.





http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0


http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=N5D65F4F00D8411DD8A3980A5B6A944AB&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0


http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=N3E0BFEB00D9311DD9A65FCCF4B0A7834&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0


http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(UTSTT63GC7R)&originatingDoc=N3BF238D01F8E11DDAEDCA19A1F15F358&refType=CM&sourceCite=U.C.A.+1953+%c2%a7+63G-7-601&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000511&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=NADC1B6500D9311DDAC58A2FDC5C0B728&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0


http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=NADC1B6500D9311DDAC58A2FDC5C0B728&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0


http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IE76D478007-1111DD94B4C-0EE41AEED45)&originatingDoc=N3BF238D01F8E11DDAEDCA19A1F15F358&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


MH7014


Highlight













U.C.A. 1953 § 78-11-10, U.C.A. 1953 § 78-11-10  
 
 



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1 
 



 
 



U.C.A. 1953 § 78-11-10 
West’s Utah Code Annotated Currentness 
Title 78. Judicial Code 
Part II. Actions, Venue, Limitation of Actions 
Chapter 11. Actions—Right to Sue and Be Sued 
§ 78-11-10. Actions against officers—Costs and attorneys’ fees 



Before any action may be filed against any sheriff, constable, peace officer, state road officer, or any other person charged 
with the duty of enforcement of the criminal laws of this state, or service of civil process, when such action arises out of, or 
in the course of the performance of his duty, or in any action upon the bond of any such officer, the proposed plaintiff, as a 
condition precedent thereto, shall prepare and file with, and at the time of filing the complaint in any such action, a written 
undertaking with at least two sufficient sureties in an amount to be fixed by the court, conditioned upon the diligent 
prosecution of such action, and, in the event judgment in the said cause shall be against the plaintiff, for the payment to the 
defendant of all costs and expenses that may be awarded against such plaintiff, including a reasonable attorney’s fee to be 
fixed by the court. In any such action, the prevailing party therein shall, in addition to an award of costs as otherwise 
provided, recover from the losing party therein such sum as counsel fees as shall be allowed by the court. The official bond of 
any such officer shall be liable for any such costs and attorney fees. 



Laws 1951, c. 58, § 1. 
 
Current through 2007 General Legislative Session. 
End of Document 
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West's Utah Code Annotated
Title 78a. Judiciary and Judicial Administration (Refs & Annos)



Chapter 3. Supreme Court



U.C.A. 1953 § 78A-3-102
Formerly cited as UT ST § 78-2-2



§ 78A-3-102. Supreme Court jurisdiction



Currentness



(1) The Supreme Court has original jurisdiction to answer questions of state law certified by a court of the United States.



(2) The Supreme Court has original jurisdiction to issue all extraordinary writs and authority to issue all writs and process
necessary to carry into effect its orders, judgments, and decrees or in aid of its jurisdiction.



(3) The Supreme Court has appellate jurisdiction, including jurisdiction of interlocutory appeals, over:



(a) a judgment of the Court of Appeals;



(b) cases certified to the Supreme Court by the Court of Appeals prior to final judgment by the Court of Appeals;



(c) discipline of lawyers;



(d) final orders of the Judicial Conduct Commission;



(e) final orders and decrees in formal adjudicative proceedings originating with:



(i) the Public Service Commission;



(ii) the State Tax Commission;



(iii) the School and Institutional Trust Lands Board of Trustees;



(iv) the Board of Oil, Gas, and Mining;



(v) the state engineer; or
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(vi) the executive director of the Department of Natural Resources reviewing actions of the Division of Forestry, Fire,
and State Lands;



(f) final orders and decrees of the district court review of informal adjudicative proceedings of agencies under Subsection
(3)(e);



(g) a final judgment or decree of any court of record holding a statute of the United States or this state unconstitutional on
its face under the Constitution of the United States or the Utah Constitution;



(h) interlocutory appeals from any court of record involving a charge of a first degree or capital felony;



(i) appeals from the district court involving a conviction or charge of a first degree felony or capital felony;



(j) orders, judgments, and decrees of any court of record over which the Court of Appeals does not have original appellate
jurisdiction; and



(k) appeals from the district court of orders, judgments, or decrees ruling on legislative subpoenas.



(4) The Supreme Court may transfer to the Court of Appeals any of the matters over which the Supreme Court has original
appellate jurisdiction, except:



(a) capital felony convictions or an appeal of an interlocutory order of a court of record involving a charge of a capital felony;



(b) election and voting contests;



(c) reapportionment of election districts;



(d) retention or removal of public officers;



(e) matters involving legislative subpoenas; and



(f) those matters described in Subsections (3)(a) through (d).



(5) The Supreme Court has sole discretion in granting or denying a petition for writ of certiorari for the review of a Court of
Appeals adjudication, but the Supreme Court shall review those cases certified to it by the Court of Appeals under Subsection
(3)(b).
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(6) The Supreme Court shall comply with the requirements of Title 63G, Chapter 4, Administrative Procedures Act, in its
review of agency adjudicative proceedings.



Credits
Laws 2008, c. 3, § 344, eff. Feb. 7, 2008; Laws 2008, c. 382, § 2209, eff. May 5, 2008; Laws 2009, c. 344, § 41, eff. May 12, 2009.



U.C.A. 1953 § 78A-3-102, UT ST § 78A-3-102
Current through 2015 First Special Session
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West's Utah Code Annotated
Title 78a. Judiciary and Judicial Administration (Refs & Annos)



Chapter 4. Court of Appeals
Part 1. General Provisions



U.C.A. 1953 § 78A-4-103
Formerly cited as UT ST § 78-2a-3



§ 78A-4-103. Court of Appeals jurisdiction



Currentness



(1) The Court of Appeals has jurisdiction to issue all extraordinary writs and to issue all writs and process necessary:



(a) to carry into effect its judgments, orders, and decrees; or



(b) in aid of its jurisdiction.



(2) The Court of Appeals has appellate jurisdiction, including jurisdiction of interlocutory appeals, over:



(a)(i) a final order or decree resulting from:



(A) a formal adjudicative proceeding of a state agency; or



(B) a special adjudicative proceeding, as described in Section 19-1-301.5; or



(ii) an appeal from the district court review of an informal adjudicative proceeding of an agency other than the following:



(A) the Public Service Commission;



(B) the State Tax Commission;



(C) the School and Institutional Trust Lands Board of Trustees;



(D) the Division of Forestry, Fire, and State Lands, for an action reviewed by the executive director of the Department
of Natural Resources;



(E) the Board of Oil, Gas, and Mining; or
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(F) the state engineer;



(b) appeals from the district court review of:



(i) adjudicative proceedings of agencies of political subdivisions of the state or other local agencies; and



(ii) a challenge to agency action under Section 63G-3-602;



(c) appeals from the juvenile courts;



(d) interlocutory appeals from any court of record in criminal cases, except those involving a charge of a first degree or
capital felony;



(e) appeals from a court of record in criminal cases, except those involving a conviction or charge of a first degree felony
or capital felony;



(f) appeals from orders on petitions for extraordinary writs sought by persons who are incarcerated or serving any other
criminal sentence, except petitions constituting a challenge to a conviction of or the sentence for a first degree or capital
felony;



(g) appeals from the orders on petitions for extraordinary writs challenging the decisions of the Board of Pardons and Parole
except in cases involving a first degree or capital felony;



(h) appeals from district court involving domestic relations cases, including, but not limited to, divorce, annulment, property
division, child custody, support, parent-time, visitation, adoption, and paternity;



(i) appeals from the Utah Military Court; and



(j) cases transferred to the Court of Appeals from the Supreme Court.



(3) The Court of Appeals upon its own motion only and by the vote of four judges of the court may certify to the Supreme Court
for original appellate review and determination any matter over which the Court of Appeals has original appellate jurisdiction.



(4) The Court of Appeals shall comply with the requirements of Title 63G, Chapter 4, Administrative Procedures Act, in its
review of agency adjudicative proceedings.
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Credits
Laws 2008, c. 3, § 350, eff. Feb. 7, 2008; Laws 2008, c. 382, § 2210, eff. May 5, 2008; Laws 2009, c. 344, § 42, eff. May 12,
2009; Laws 2012, c. 333, § 6, eff. May 8, 2012; Laws 2015, c. 441, § 7, eff. May 12, 2015.
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Current through 2015 First Special Session



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.





http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IEF91A5B0DA-7911DCAA77C-9B2194A4C11)&originatingDoc=N4A6FB250EC8211DCADB6A0C53CEDE7E8&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IE76D478007-1111DD94B4C-0EE41AEED45)&originatingDoc=N4A6FB250EC8211DCADB6A0C53CEDE7E8&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I1A460B701F-C511DE937BA-6E90249F6FE)&originatingDoc=N4A6FB250EC8211DCADB6A0C53CEDE7E8&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I1A460B701F-C511DE937BA-6E90249F6FE)&originatingDoc=N4A6FB250EC8211DCADB6A0C53CEDE7E8&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(ID72ED9307A-B011E19F2FB-18C036C8234)&originatingDoc=N4A6FB250EC8211DCADB6A0C53CEDE7E8&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB6E0AD90D9-0111E495CEC-27D8F710D54)&originatingDoc=N4A6FB250EC8211DCADB6A0C53CEDE7E8&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
















§ 78B-3-104. Actions against officers--Bond required--Costs and..., UT ST § 78B-3-104  
 
 



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1 
 



 
 



KeyCite Yellow Flag - Negative Treatment 
  Proposed Legislation 



West’s Utah Code Annotated  
Title 78b. Judicial Code 



Chapter 3. Actions and Venue 
Part 1. Actions--Right to Sue and be Sued 



U.C.A. 1953 § 78B-3-104 



§ 78B-3-104. Actions against officers--Bond required--Costs and attorney fees 



Currentness 



 (1) A person may not file an action against a law enforcement officer acting within the scope of the officer’s official duties 
unless the person has posted a bond in an amount determined by the court. 



 (2) The bond shall cover all estimated costs and attorney fees the officer may be expected to incur in defending the action, in 
the event the officer prevails. 



 (3) The prevailing party shall recover from the losing party all costs and attorney fees allowed by the court. 



 (4) In the event the plaintiff prevails, the official bond of the officer shall be liable for the plaintiff’s costs and attorney fees. 



Credits 
 
Laws 2008, c. 3, § 680, eff. Feb. 7, 2008. 



U.C.A. 1953 § 78B-3-104, UT ST § 78B-3-104 
Current through 2015 First Special Session 
End of Document 
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West's Utah Code Annotated
Title 78b. Judicial Code



Chapter 5. Procedure and Evidence
Part 8. Miscellaneous (Refs & Annos)



U.C.A. 1953 § 78B-5-825
Formerly cited as UT ST § 78-27-56



§ 78B-5-825. Attorney fees--Award where action or defense in bad faith--Exceptions



Currentness



(1) In civil actions, the court shall award reasonable attorney fees to a prevailing party if the court determines that the action or
defense to the action was without merit and not brought or asserted in good faith, except under Subsection (2).



(2) The court, in its discretion, may award no fees or limited fees against a party under Subsection (1), but only if the court:



(a) finds the party has filed an affidavit of impecuniosity in the action before the court; or



(b) the court enters in the record the reason for not awarding fees under the provisions of Subsection (1).



Credits
Laws 2008, c. 3, § 857, eff. Feb. 7, 2008.



U.C.A. 1953 § 78B-5-825, UT ST § 78B-5-825
Current through 2015 First Special Session



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.





http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0


http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=N434A2A50F69B11DCBD5B8AA1061AEBBB&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0


http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=N759D5DD0FB5D11DC9B90DA7C2251DBEB&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0


http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=N06275C60FB5F11DCB409D3C628C16A81&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0


http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(UTSTT78BC5PT8R)&originatingDoc=NB010D36004B411DD8DFE8ABF89937C32&refType=CM&sourceCite=U.C.A.+1953+%c2%a7+78B-5-825&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000511&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IEF91A5B0DA-7911DCAA77C-9B2194A4C11)&originatingDoc=NB010D36004B411DD8DFE8ABF89937C32&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)










AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND..., USCA CONST Amend....



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1



United States Code Annotated
Constitution of the United States



Annotated
Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal Protection;
Apportionment of Representation; Disqualification of Officers; Public Debt; Enforcement



U.S.C.A. Const. Amend. XIV-Full Text



AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE
PROCESS; EQUAL PROTECTION; APPOINTMENT OF REPRESENTATION;



DISQUALIFICATION OF OFFICERS; PUBLIC DEBT; ENFORCEMENT



Currentness



Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection of the laws.



Section 2. Representatives shall be apportioned among the several States according to their respective numbers, counting the
whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice of
electors for President and Vice President of the United States, Representatives in Congress, the Executive and Judicial officers
of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one
years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the
basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole
number of male citizens twenty-one years of age in such State.



Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any
office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of
Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of
any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or
given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.



Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for payment of
pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States
nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States,
or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.



Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.



<Section 1 of this amendment is further displayed in separate documents according to subject matter,>



<see USCA Const Amend. XIV, § 1-Citizens>



<see USCA Const Amend. XIV, § 1-Privileges>
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<see USCA Const Amend. XIV, § 1-Due Proc>



<see USCA Const Amend. XIV, § 1-Equal Protect>



<sections 2 to 5 of this amendment are displayed as separate documents,>



<see USCA Const Amend. XIV, § 2,>



<see USCA Const Amend. XIV, § 3,>



<see USCA Const Amend. XIV, § 4,>



<see USCA Const Amend. XIV, § 5,>



U.S.C.A. Const. Amend. XIV-Full Text, USCA CONST Amend. XIV-Full Text
Current through P.L. 114-143. Also includes P.L. 114-145 to 114-163.



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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JURISDICTIONAL STATEMENT 



The Utah Supreme Court had jurisdiction in this matter pursuant to Utah Code Ann. 



§ 78A-3-102(3)(j). The Supreme Court transferred this appeal to the Utah Court of Appeals 



pursuant to Rule 42(a), Utah Rules of Appellate Procedure. (R.607-08; 617.) Hence, the 



Utah Court of Appeals has jurisdiction in this matter pursuant to Utah Code Ann. § 78A-



4-1 03(2)(j). 



STATEMENT OF ISSUE, STANDARD OF REVIEW, 
AND PRESERVATION OF ISSUES IN THE TRIAL COURT 



ISSUE 1: Do the discriminatory and excessively burdensome attorneys' fee and 



costs bond requirement of Utah Code Ann. § 78B-3-104 ("the Bond Statute") and the 



discriminatory costs undertaking requirement of Utah Code Ann. § 63G-7 -601 ("the 



Undertaking Statute") violate the equal protection, freedom to petition, and due process 



guarantees of the Utah and United States Constitutions, and the Open Courts Clause of the 



Utah Constitution, both facially and as applied to Appellant Sean Kendall ("Kendall")? 



STANDARD OF REVIEW: A determination regarding the constitutionality of a 



statute is a question of law to be reviewed for correctness, giving no deference to the trial 



court. State v. Drej, 2010 UT 35, ~ 9, 233 P.3d 476; State v. Ainsworth, 2016 UT App 2, ~ 



5, 365 P.3d 1227. 



PRESERVATION OF ISSUE ON APPEAL: The issue ofthe constitutionality-



facially and as applied to Kendall-of the two discriminatory, court-access-obstructing 



bond and undertaking requirements, which call for arbitrary and capricious determinations, 



without any statutory guidelines or procedures, was at the core of, and raised throughout, 
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the proceedings in the trial court. (See, e.g., R. 1-2; 5-19; 42-60; 185-86; 188-201; 310; 



323-339;371;374-379;386;426-27;543-47;549-51;621;639-652;777-786.) 



~ONSTITU'l'J..ONf\.L PROVISIONS, STATUTES! 1\ND RULES 
WHOSE INTERPRETATION IS DETERMINATIVE OF THE APPEAL 



OR OF CENTRAL IMPORTANCE 



United States Constitution, First Amendment: 



Congress shall mal<e no law ... abridging ... the right of the people ... to petition 
the government for a redress of grievances. 



United States Constitution, Fifth Amendment: 



No person shall ... be deprived of life, liberty, or property, without due process of 
law .... 



United States Constitution, Fourteenth Amendment, Section 1: 



No state shall make or enforce any law which shall abridge the privileges or 
inununities of citizens of the United States nor shall any state deprive any person of 
life, liberty, or property, without due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws. 



Utah Constitution, Article 1, Section 1: 



All men have the inherent and inalienable right to enjoy and defend their lives and 
liberties; ... to ... protest against wrongs, and petition for redress of grievances .... 



Utah Constitution, Article 1, Section 7: 



No person shall be deprived of life, liberty or property, without due process of law. 



Utah Constitution, Article 1, Section 11: 



All courts shall be open and every person, for an injury done to him in his person, 
property or reputation, shall have remedy by due course of law, which shall be 
administered without denial or unnecessary delay; and no person shall be barred 
from prosecuting or defending before any tribunal in this State, by himself or 
counsel, any civil cause to which he is a party. 
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Utah Constitution, Article 1, Section 24: 



All laws of a general nature shall have uniform operation. 



Utah Code Ann.§ 63G-7-601: 



Actions governed by Utah Rules of Civil Procedure-Undertaking required. 
(1) An action brought under this chapter shall be governed by the Utah Rules 
of Civil Procedure to the extent that they are consistent with this chapter. 
(2) At the time the action is filed, the plaintiff shall file an undertaking in a 
sum fixed by the court that is: 



(a) not less than $300; and 
(b) conditioned upon payment by the plaintiff of taxable costs 
incurred by the governmental entity in the action if the plaintiff fails 
to prosecute the action or fails to recover judgment. 



Utah Code Ann.§ 78B-3-104: 



Actions against officers-Bond required-Costs and Attorney fees. 
(1) A person may not file an action against a law enforcement officer acting 
within the scope of the officer's official duties unless the person has posted 
a bond in an amount determined by the court. 
(2) The bond shall cover all estimated costs and attorney fees the officer may 
be expected to incur in defending the action, in the event the officer prevails. 
(3) The prevailing party shall recover from the losing party all costs and 
attorney fees allowed by the court. 
(4) In the event the plaintiff prevails, the official bond of the officer shall be 
liable for the plaintiffs costs and attorney fees. 
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STATEMENT OF 'IJIE CASE 



NATURE OJ! THE CASE, THE COURSE OF PROCEEDI_NGS_,_AND ITS 
DISPOSITION IN THE TRIAL COURT 



CONTEXT OF THIS CASE IN UNITED STATES SOCIETY GENERALLY, AND 
IN THE CIVIL JUSTICE SYSTEM SPECIFICALLY 



If it operates with the scales of justice evenly balanced, the judicial system is the 



best, and probably the only, hope in our nation for fair and equal treatment of people, 



regardless of economic status, under the law.1 



If there is to be a semblance of justice that is not subverted by economic status, it 



must come from the Judicial Branch, because it is seldom to be found in the Legislative 



and Executive Branches.2 However, more and more, like the Legislative and Executive 



1 The Founders strongly believed that equal application of the law is a prerequisite for a 
free republic. See, e.g., Thomas Jefferson's assertion that "the poorest laborer stood on 
equal ground with the wealthiest millionaire, and generally on a more favored one 
whenever their rights seem to jar." Thomas Jefferson, Answers to Monsieur de Meusnier 's 
Questions (1786) (quoted in Glen Greenwald, With Liberty and Justice for Some·-How the 
Law Is Used to Destroy Equality and Protect the Powerful ("Greenwald'') (2011), at 8. 
See also THEF~JJERALISTNO. 57, where James Madison argued that in the absence of equal 
application of the law, "every government degenerates into tyranny." (Quoted in 
Greenwald, at 8.) 
2 



Public officials ... are much more responsive to the privileged than to average 
citizens and the least affluent. ... 



Advantage begets additional advantage .... 



[G]overnment officials disproportionately respond to business, the wealthy, and the 
organized and vocal when they design America's domestic and foreign policies. 



The bias in government responsiveness toward the affluent is evident not only in 
Congress but also in national government policy more generally. 
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Branches in state and federal government, the courts have been complicit in bringing about 



a two-tiered system of justice-where, for instance, Wall Street fraudsters can escape 



prison or any other legal accountability for their crimes, while Weldon Angelos, a Utah 



native convicted for selling small amounts of marijuana three times when he owned, but 



did not use or threaten anyone with, guns, remains in a penitentiary under a 55-year 



sentence. 



A two-tiered system of justice has developed, where the rich and powerful inside 



and outside of government can escape accountability for their Republic-destroying 



contempt for and violation of the U.S. Constitution and domestic laws passed by Congress, 3 



while the law is often applied with a vengeance against those without wealth and without 



power.4 



"American Democracy in an Age of Rising Inequality," Task Force on Inequality and 
American Democracy, American Political Science Association (2004 ), 
http:/ /www.apsanet.org/portals/ 54/Files/Task%20F orce%20Reports/taskforcereport.pdf 
(last visited March 31, 2016), at 1, 10, 14 (emphasis added). 



3 For instance, there has been no accountability for the powerful people who authorized or 
ordered torture of people in foreign nations, in violation of numerous international treaties 
(which are among the "supreme law of the land" under Article VI, Paragraph 2 of the 
Constitution) and federal criminal law, 18 U.S.C. 2340A, see, e.g., El-Masri v. United 
States, 479 F.3d 296 (41h Cir. 2007), and illegal warrantless mass surveillance, in violation 
of the Fourth Amendment to the Constitution and the Foreign Intelligence Surveillance 
Act, 50 U.S.C. ch. 36. See, e.g., Clapper v. Amnesty International, 133 S.Ct. 1138 (2013). 
4 The United States, with the world's highest incarceration rate, has only 5 percent of the 
world's population, yet almost 25 percent of all prisoners in the world. Greenwald at 223. 
"Class inequalities in incarceration are reflected in the very low educational level of those 
in prison and jail. ... State Prisoners average just a tenth grade education and about 70 
percent have no high school diploma." Bruce Western & Becky Pettit, "Incarceration & 
social inequality," American Academy of Arts & Sciences (Dredalus, Summer 2010), 
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The overarching question, societally as well as in this particular case, is whether 



wealth and power will be permitted to determine one's access to fundmnental justice, 



including access to the courts for the vindication of crucial state constitutional and other 



legal protections, or will the astounding inequities based on wealth a11d power be permitted 



to pervert any sense of equal justice for all? 



NATURE Olr THE CASE 



This appeal challenges the blatant unconstitutionality of Utah Code Ann. §§ 63G-



7-601 and 78B-3-104, which place discriminatory, arbitrary, and unreasonable-in some 



instances insurmountable-burdens on people, with or without substantial fmancial 



resources, who seek access to the courts to vindicate their rights under Utah law to hold 



law enforcement officers accountable for their misconduct. 



This case arises out of the tragic, unconscionable killing of Kendall's best friend, 



his Weimaraner dog Geist, by a Salt Lake City Police officer who was tmconstitutionally 



trespassing during an illegal warrantless search in Kendall's backyard. 



THE COURSE OF PROCEEDINGS 



Kendall seeks accountability, under the guarantees of the Utah Constitution and 



other state legal protections-as well as under federal law-for tl1e illegal trespass and 



killing of Geist. In doing so, Kendall has encountered the arbitrary and discriminatory 



burdens imposed by Utah Code Ann. § 63G-7-601 (the "Undertaking Statute") and§ 78B-



https :/ /www .amacad.org/content/publications/pubContent,aspx?d=808 (last visited March 
31, 2016). 
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3-104 (the "Bond Statute"), which prohibit a prospective plaintiff from accessing the courts 



without first paying a bond and providing an undertaking in amounts arbitrarily set by the 



court, without any statutory guidelines or procedures for setting the amounts and without 



any showing by the Defendants/ Appellants ("City and Police Officers") that the case fell 



within the category of cases-"frivolous" cases-the Bond Statute was purportedly 



intended to discourage. 



The Undertaking Statute and Bond Statute, which caused a nine-month delay in 



filing the Complaint under state law for the unconstitutional and otherwise unlawful actions 



by the City and Police Officers, deprived Kendall ofhis constitutional rights to due process, 



equal protection, the right of access to justice through the courts, and the right to petition 



the government. These are all deprivations that would not be obstacles to (1) plaintiffs 



suing people other than peace officers and (2) plaintiffs (perhaps only multi-millionaires) 



for whom a significant bond requirement, to cover all potential fees and costs for all 



defendant law enforcement officers, would not be a deterrent against pursuing justice under 



state legal guarantees. The challenged statutes also allow inequitable protections for the 



narrow classes of "peace officers" (under the Bond Statute) and governmental entities and 



employees (under the Undertaking Statute) that are not afforded other people or entities. 



Kendall appealed from the District Court's Memorandum Decision (R.543-52) and 



Order (R. 580-82), which held that the Bond and Undertakillg Statutes are constitutional, 



to the Utah Supreme Court. (R.585-602.) Appellees filed a Motion for Summary 



Disposition on November 17, 2015. On December 9, 2015, the Supreme Court determined 



it would not retain this appeal. (R.617.) On December 10,2015, this Court issued an order 
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denying Appellees' Motion for Smnmary Disposition, noting "[t]he issues framed by the 



motion and response present policy and law issues that are not appropriate for sununary 



disposition." 



DISPOSITION IN THE TRIAL COURT 



The trial court determined that: (1) the Bond Statute and the Undertaking Statute are 



constitutional; (R. 549-51.); (2) Kendall met the criteria for impecwnosity in Utah Code 



Atm. § 78AM2-302 and was therefore not required to file a bond pursuant to the Bond 



Statute (R. 548-49); and (3) Kendall was required to file an undetiaking in the ammmt of 



$300, winch amount was arbitrarily selected, without any explanation by the Court, and 



imposed without any guidance from the Undertald.ng Statute, other than a statement as to 



the minimum amount for an undertaldng (R. 548-49). 



STATEMENT OJI FACT& 



A. THE TRAGIC AND ILLEGAL KILLING OF GEIST. 



On June 18, 2014, a three year-old child was reported missing from his home located 



in Salt Lake City, Utah (the "Child's Home"). (R.43.) Joseph Allen Everett, Tom 



Edmundson and George Pregman, all officers of the Salt Lake City Police Department, 



were sent to search the Child's Home. (R.43.) The child was, in fact, asleep in the basement 



of the home, but the officers did not fmd him. (R.44.) As a result of their failure to locate 



the child during their searches (if, in fact, they did conduct searches), additional Salt Lake 



City Police officers were called to conduct a door-to--door search of the area. (R.43.) Brett 



Olsen ("Olsen") was among the officers who participated in the search. (R.43.) 
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Sean Kendall lived approximately 1/8 mile from the Child's Home. (R.44.) During 



the search for the supposedly missing child, Olsen approached Kendall's home. (R.44.) 



Despite the facts that no one was at home, no consent for a search was provided, Olsen did 



not have a warrant to search Kendall's home or yard, and there was no reasonable cause to 



believe there was any nexus whatsoever between Kendall's property and the missing child, 



Olsen opened the gate leading to Kendall's backyard adjacent to his home ("the curtilage"), 



entered the curtilage, and proceeded to conduct an invasive search of the backyard and a 



shed located there. (R.44; 66-67.) Upon entering the yard, Olsen was approached by 



Kendall's beloved 2 1/3 year-old Weimaraner dog Geist, who, doing what dogs do, ran 



toward Olsen and barked. (R.44; 67.) Olsen outrageously and unnecessarily drew his gun 



and fired two rounds, killing Geist. (R.44; 67 .) 



B. KENDALL FILED THIS DECLARATORY JUDGMENT ACTION 
BECAUSE OF THE ARBITRARINESS OF THE PROCESS 
INVOLVED IN SETTING THE AMOUNT OF THE UNDERTAKING 
AND BOND, THE UNCONSTITUTIONAL TAKING REQUIRED BY 
THE BOND AND UNDERTAKING STATUTES, THE 
DISCRIMINATORY IMPACT ON KENDALL AND OTHERS 
SEEKING JUSTICE IN THE COURTS AGAINST LAW 
ENFORCEMENT OFFICERS FOR THEIR WRONG-DOING, AND 
BECAUSE OF THE PROSPECT THAT ACCESS TO THE COURTS 
WOULD BE UNJUSTLY DELAYED, IMPERMISSIBLY 
BURDENED, AND PERHAPS DENIED BECAUSE OF THE 
INEQUITABLE UNDERTAKING AND BOND STATUTES. 



Kendall served an Amended Notice of Claim on Salt Lake City Corporation and 



the individual defendants pursuant to another special-interest, discriminatory statute, 



§ 63G-7-401, on January 26, 2015. (R. 21-34.) That same day, Kendall filed a complaint 



in the Third District Court seeking a declaratory judgment that, inter alia, the Bond and 
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Undertaking Statutes violate Kendall's and other plaintiffs' constitutional rights to due 



process, equal protection, access to the courts, and right to petition the govermnent. 5 (R.l-



19.) 



Kendall filed a Motion for Summary Judgment seeking a declaration that the Bond 



and Undertaking Statutes are unconstitutional on their face and as applied to Kendall. 



(R.l85~201.) Kendall submitted affidavits and live testimony from two attorneys 



experienced in civil rights lawsuits, Randall K. Edwards and Robert Sykes, showing that 



the amount of attorney fees and costs defendants could incur in this action is far more than 



Kendall could pay and that any attempt to predict the amount offnt1u·e fees and costs would 



require "pm·e conjecture and speculation." (R.226-33; 720-28; 734-39.) He also presented 



evidence, by means of affidavits and live testimony, from two insurance agents, as well as 



personal testimony, that he would be unable to secure a bond for that amount based on his 



income and assets. (R.235-45; 660-85; 711-20.) 



The trial court held an evidentiary hearing on the Motion for Sununary Judgment 



and a motion to strike the affidavit of legal counsel for the City and Police Officers on 



September 15, 2015. (R.621-815.) 



C. THE TRIAL COURT ISSUED AN ERRONEOUS RULING 
,U;t?HOLDING THE C~11J'UTIONALITY OF THE BOND AND 
UNDERTAKING STATUTES. 



5 Subsequent to the ruling in this Declaratory Judgment action, in November 2015 Kendall 
filed a second action alleging that defendants violated his constitutional rights by 
conducting a warrantless search of his backyard and killing Geist, and also alleging a 
variety of tort claims, including trespass, conversion, negligence and intentional infliction 
of emotional distress. Third Dist. Ct. Civ. No. 150907410 (Blanch, J.). That action was 
subsequently removed to the United States District Comi for the District of Utah, where it 
currently is pending. (Case No. 2:15-cv-00862). 
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The trial court ruled on the Motion for Summary Judgment on September 21,2015. 



(R.592-600.) The trial court never provided any explanation as to how it set the amount of 



the undertaking but held that Kendall had sufficient funds to cover an undertaking of$300, 



which the court ordered. (R.598.) 



Curiously, the trial court failed to determine the amount of "estimated costs and 



attorney fees the officer[s] may be expected to incur in defending the action," as required 



by Utah Code § 78B-3-104, yet found Kendall to be "impecunious." (R. 598.) The trial 



court failed to explain what it meant by "impecunious" in the context of what amount 



would otherwise be required to be posted as a bond. Determining the amount of estimated 



fees and costs is a necessary precondition to fmding that a plaintiff cannot afford to pay 



that amount under Utah Code Ann. § 78A-2-302(2). 



The court erroneously upheld the constitutionality of the Bond and Undertaking 



Statutes, although the statutes had delayed Kendall nine months in pursuing his substantive 



claims against the City and Police Officers and put him through extensive, time­



consuming, costly, and anxiety-laden litigation (R. 681-685) in a patently discriminatory 



and oppressive manner. 



SUMMARY OF ARGUMENTS 



Before a person claiming injury because of the unlawful conduct of a law 



enforcement officer can gain access to the courts for the vindication of rights and 



protections under the Utah Constitution and other state laws, the potential plaintiff must 



first file a bond in the amount a court estimates to be the costs and attorney fees the officer 
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"may be expected" to incur in the action. Utah Code Aim. § 78B-3-l 04. Another statute 



requires that all those seeking recovery in a civil action against a govermnental entity or 



employee must file "an undertaking" "conditioned upon payment by the plaintiff oftaxable 



costs incuned by the governmental entity ... if the plaintiff fails to prosecute the action or 



fails to recover judgment." Utah Code Aim.§ 630-7-601. 



The bond requirement is imposed on only those seeking justice under state law for 



injuries caused by police misconduct. Plaintiffs suing any other persons or entities, or those 



who invoke the protections of only federal law, are not required to post such a bond. 



Likewise, only law enforcement officers enjoy the unjust protections afforded them from 



the discriininatory burdens imposed on those who seek to file civil claims against them. 



These egregiously discriminatory statutes provide 110 due process standard for the 



ascertainment of the bond and undertaldng amounts, and no procedure for determining (1) 



if the particular case or prospective plaintiff falls within the category of cases or plaintiffs 



of reasonable concern to the legislature in passing the statutes; (2) the reasonableness of 



the amount of the bond and/or undertaking; or (3) the extent and nature of the burden 



imposed on the prospective plaintiff by the bond or undertaking requirements. 



The City and Police Officers claim that the bond requirement is justified by a 



legislative desire to deter frivolous lawsuits. However, they have provided no evidence that 



there is any greater problem relating to frivolous claims facing law enforcement officers 



than others against whom claims may be made. Further, the bond statute violates equal 



protection and due process guarantees, as well as the guarantees of access to the courts, 



under the Utah and United States Constitutions, insofar as they impermissibly burden or 



12 











completely prevent meritorious lawsuits by those who cannot afford, or who are otherwise 



deterred, by the bond and attorney fee provisions of the Bond Statute. At the same time, 



the Bond Statute permits frivolous lawsuits by those with sufficient resources (or temerity) 



to post the bond and pursue the claims. 



Both of the statutes require an unconstitutional taking because the pnce of 



admission to the courts is the posting of a bond and undertaking in amounts arbitrarily fixed 



by a court-which could be hundreds of thousands of dollars in the case of the Bond 



Statute-in a manner not required of plaintiffs who do not sue governmental entities or 



employees, without any due process, and in an arbitrary, capricious, and oppressive manner 



that prevents or unjustly burdens the fundamental right of access to the courts. 



ARGUMENT 



The Bond · and Undertaking Statutes violate federal and state constitutional 



provisions guaranteeing equal protection under the law, due process, and access to the 



courts under the Open Courts Clause of the Utah Constitution and the Petition Clauses of 



the U.S. and Utah Constitutions. 



I. ON THEIR FACE AND AS APPLIED TO KENDALL, THE 
DICRIMINATORY AND BURDENSOME BOND STATUTE AND 
UNDERTAKING STATUTE VIOLATE STATE AND FEDERAL 
CONSTITUTIONAL GUARANTEES OF EQUAL PROTECTION 
UNDER THE LAW. 



As applied in this matter, Utah Const. art. I, § 24 ("All laws of a general nature shall 



have uniform operation.") should initially be treated as "a state-law counterpart to the 



federal Equal Protection Clause." See State v. Canton, 2013 UT 44, ,-r,-r 34--35, 308 P.3d 



517. "Despite their dissimilar language, these two constitutional provisions 'embody the 
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same general principle: persons similarly situated should be treated similarly, and persons 



in different circumstances should not be treated as if their circumstances were the same." 



Gallivan v. Walker, 2002 UT 89, ,, 31, 54 P.3d 1069 (quoting Malan v. Lewis, 693 P.2d 



661, 669 (Utah 1984)). "Both constitutional provisions incorporate the '[b]asic principles 



of equal protection of the law [that] are inherent in the very concept of justice and are a 



necessary attribute of a just society."' I d. at ~ 32 (quoting Malan, 693 P .2d at 670). "That 



equal protection is 'essential to a free society' is 'explicitly stated ... in Article I, § 2 of 



the Utah Constitution: "[A]ll free govermnents are founded on their authority for [the 



people's] equal protection and benefit.. .. ""' Id. (quoting Malan 693 P.2d at 670) 



(alterations in original). 



The Utah Supreme Court "generally incorporates principles from the federal equal 



protection regime," State v. Canton, 2013 UT 44 at~ 36, n. 9, while reserving "the right to 



depart frmn those standards." Id. Under Utah law, the equal protection analysis is at least 



as rigorous as under the federal Constitution and, in some instances, can be even more 



strict. See Mountain Fuel Supply Co. v. Salt Lake City Corp., 752 P.2d 884, 889 (Utah 



1988) ("[T]o pass state constitutional muster, a legislative measure must often meet a 



higher de facto standard of reasonableness than would be imposed by the federal courts.") 



The initial governing standard is to inquire "(a) 'what classifications the statute 



creates,' (b) 'whether different classes ... are treated disparately,' and then (c) 'whether 



the legislature had any reasonable objective that warrants the disparity' among any 



classifications." DIRECTV v. Utah State Tax Comm 'n, 2015 UT 93, 4[ 49, 364 P.3d 1036 



(citingState v. Canton, 2013 UT 44, ,-r 35, 308 P.3d 517). 
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The last inquiry "incorporates varying standards of scrutiny." Id. at ,-r 50, (quoting 



State v. Canton, 2013 UT 44, at ,-r 36). The third step "recognize[s] that most classifications 



are presumptively permissible, and thus subject only to 'rational basis review."' Id. 



However, heightened scrutiny must be applied in cases involving "discrimination on the 



basis of a 'fundamental right."' Id. See also Tindley v. Salt Lake City School Dist., 2005 



UT 30, ,-r 30, 116 PJd 295, 301 ("we review statutory classifications that implicate rights 



protected by the open courts clause under 'heightened scrutiny'"); Gallivan v. Walker, 



2002 UT 89 at ,-r 40. Hence, heightened scrutiny must be employed under article I, section 



24 "when reviewing legislation that 'implicates' rights under article I, section 11." Judd v. 



Drezga, 2004 UT 91, ,-r 19, 103 P.3d 135. (Citing Lee v. Gaufin, 867 P.2d 572, 581 (Utah 



1993)). "Sustaining legislation against an article I, section 24 challenge alleging that one's 



rights under the Open Courts Clause are constitutionally discriminated against requires the 



court to fmd that the challenged legislation '(1) is reasonable, (2) has more than a 



speculative tendency to further the legislative objective and, in fact, actually and 



substantially furthers a valid legislative purpose, and (3) is reasonably necessary to further 



a legitimate legislative goal."' Judd v. Drezga, 2004 UT 91, ,-r 19, 103 P.3d 135. (Quoting 



Lee v. Gaufin, 867 P.2d at 583). 



The requirement of the Bond Statute to post a bond in the amount a judge speculates 



may be the estimated costs and attorney fees to be incurred by a law enforcement officer 



in the future, and the additional requirement for an undertaking in an amount a judge, in 



his or her unfettered, arbitrary discretion, determines to impose under the Undertaking 



Statute, clearly "implicate" the Open Courts Clause of the Utah Constitution. The Bond 
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and Undertaking Statutes may very well preclude a person like Kendall from gaining access 



to the courts or, as a practical matter, will deter many, if not most, people from seeking to 



vindicate their rights under Utah law because it might put at risk a large portion, if not all, 



of their financial resources. Of course, only the most reckless, intrepid, or extremely 



wealthy would be willing to risk perhaps hundreds of thousands of dollars in fees and costs, 



and pay a premium and post collateral for a bond in that amount, as the price of admission 



to the coul'ts to hold law enforcement officers accountable for their violations of legal 



protections under Utah law. 



"In order for a law to be constitutional under the uniform operation of laws 



provision, 'it is not enough that it be uniform on its face. What is critical is that the 



operation of the law be uniform."' Gallivan v. Walker, 2002 Utah 89 at~ 37 (quoting Lee 



v. Gaufin, 867 P.2d 572, 577 (Utah 1993)) (emphasis added). In other words, the effects 



of the law in the real world are to be considered when determining if a statute has an 



unconstitutionally discrin1inatory impact. Here, the effect of the Bond Statute is the 



slamming of the court doors, or the imposition of unjust and discriminatory burdens, on 



people of almost all economic classes with meritorious claims against law enforcement 



officers who have caused harm by their unconstitutional or otherwise unlawful conduct. 



Robert Sykes: [V]ery few, I think I could count on the fmgers of one hand, how 
many clients I've had that could afford to pay, say $5000, you know. They're mostly 
poor, frequently people of color. They don't have the money to fund the litigation 
and if you were to tell them, hey, you're at risk, my friend, for, you know, tens of 
thousands of dollars, even $12,000, they wouldn't do it, they'd walk away from 
their rights. 



(R. 739.) 
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Question [Mr. Anderson]: And have you ever filed an action on behalf of a plaintiff 
where the plaintiff had to file a bond for future attorney's fees and costs under 78B-
3-104? 
Answer [Robert Sykes]: Never. 
Q: Would you-do you know of any clients that you have right now that would even 
be able to do that or that would be willing to do that or undertake the threat of 
attorney's fees? 
A: No. Able-probably none of them willing-if they had the money, probably 
none of them have the money to do it. That is an absolute bar in essence to any 
constitutional action for most people, for most people, okay? 



(R. 744.) (Emphasis added.) 



Question [Mr. Anderson]: So have you had any experience with clients who were 
of limited fmancial means that have not pursued state law claims after you disclosed 
to them that they would have to put up a bond in an amount found by the court to 
cover future attorney's fees and costs? 
Answer [Randall Edwards]: Yes, most of the clients that I have who have 
confrontations with the police in which they believe that there has been some 
violation of their rights, are people who do not have the financial resources to pursue 
it if they had to pay for the other side's attorney's fees or for that matter if they had 
to pay me by the hour. 
Q: And what's been the impact onthem in terms of their decision as to whether to 
seek justice in our courts? 
A: They finally just shake their heads and say there is no justice and they just 
walk away. 



(R. 727-28.) (Emphasis added.) 



Under either the rational basis test or the heightened scrutiny test, the Bond Statute 



and the Undertaking Statute fail to meet the test under the Equal Protection Clauses of the 



U.S. and Utah Constitutions and the uniform operation oflaws provision in article I, section 



24 of the Utah Constitution. 



A. The Bond Statute and Undertaking Statute Fail to Pass Muster Under the 
Rational Basis Test. 



As noted above, the following must be asked concerning a statute analyzed under 



the rational basis standard: 
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1. What classifications are created by the statute? 



2. Are different classes treated disparately? 



3. Is the disparity among any classifications warranted by any reasonable 
objective tl1e legislature may have had? 



See DIRECTVv. Utah State Tax Comm 'n, 2015 UT 93, ~ 49,364 P.3d 1036. 



1. Among the numerous classifications created by the statute are the following: 



(1) Between (a) people who have legal claims against police officers and (b) those 



who have claims against anyone other than police officers; 



(2) Between (a) plaintiffs or prospective plaintiffs who cannot afford to post, or the 



vast majority of people who would be substantially burdened and likely deterred from 



pursuing justice in tl1e courts by the prospect of being required to post, a bond in an amount 



estimated by a court prior to the filing of a complaint, without any statutory provision for 



a due process hearing and without any statutory guidelines for making tl1e detennination 



as to tl1e bond amount and (b) those who are not detened, because of their unusual wealth 



or temerity, from paying a premium for a bond, and posting collateral, in an amount that 



might equal hundreds of thousands of dollars in estimated attorneys' fees and costs that 



will be incurred in the future. 



(3) Between (a) plaintiffs or prospective plaintiffs who have meritorious claims, yet 



are still required to post a bond under the Bond Statute and (b) tl1ose who seek to file 



frivolous claims against peace officers ( exru.nples of which the City and Police Officers 



have wholly failed to provide throughout the proceedings in the court below). 
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(4) Between (a) plaintiffs who suffer a taking without due process (i.e., being 



deprived of the amount that must be paid as a premium for a bond or undertaking, and the 



collateral that must be provided for a bond or undertaking) under the Bond Statute and the 



Undertaking Statute and (b) plaintiffs who suffer no taking as a pre-condition to filing a 



lawsuit. 



(5) Between (a) defendants or prospective defendants who are peace officers and 



beneficiaries of the special, discriminatory treatment under the Bond Statute and (b) any 



other persons who may be named as defendants in lawsuits, meritorious or frivolous, who 



do not benefit from the discriminatory Bond Statute. 



(6) Between (a) defendants other than governmental entities or employees who can 



be sued without the plaintiffs having to post an undertaking under the Undertaking Statute 



and (b) defendants who are governmental entities or employees who cannot be sued unless 



the plaintiffs post an undertaking arbitrarily set by the court, without any standards or 



procedures provided by the Undertaking Statute. 



2. Obviously, the different classes are treated disparately: 



(1) Plaintiffs or prospective plaintiffs seeking access to the courts to hold police 



officers accountable face enormous, often impossible, hurdles not faced by any other 



plaintiffs or prospective plaintiffs. 



(2) Those injured by police officers violating the Utah Constitution or other Utah 



laws, even if they can technically afford to pay for a bond, are exposed to tremendous 



burdens that are not faced by victims injured by people or entities other than police officers. 
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(3) Plaintiffs or prospective plaintiffs seeking to sue police officers suffer a taking 



without due process of law in the form of either (a) the temporary loss of use of money 



posted as a bond. or (b) the permanent loss of money that must be paid. as a premium, and. 



the collateral that must be provided, to obtain a bond-all without any determination at a 



due process hearing of whether their claims fall within the category of cases (i.e,. frivolous 



cases) purportedly sought to be deterred by the Bond Statute, the reasonableness of the 



bond, and the ability of the plaintiff to pay the bond. 



(4) Police officers enjoy the protections, including the prohibitive effects, of the 



Bond Statute, while no one else enjoys such protections against those they have unlawfully 



injured. 



(5) Govenunental entities and employees enjoy the protections, including the 



prohibitive effects, of the Undertaking Statute, while no one else enjoys such protections 



against those they have injured. 



3. The enormous disparities between classifications are not warranted by any 



reasonable legislative objectives. The City and Police Officers, citing Zamora v. Draper, 



635 P.2d 78 (Utah 1981), have characterized the objective behind a statutory requirement 



for a bond to cover future costs and attorneys' fees as "discouraging frivolous lawsuits and 



to ensure . . . that if a lawsuit is brought that has no merit6 and the City prevails ... then 



6 Contrary to the characterization by legal counsel for the City and Police Officers, there is 
nothing in either the bond statute addressed in Zamora or the current Bond Statute that 
limits recovery of attorneys' fees to cases involving "frivolous" claims. Under those bond 
statutes, attorneys' fees are recoverable to the prevailing party regardless of whether the 
plaintiffs' claims are meritorious. See Utah Code Ann. § 78B-3-104(3) ("The prevailing 
party shall recover from the losing party all costs and attorney fees allowed by the court.") 
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there's an ability to put up the attorney's fees which are awarded to both sides." (R. 648.) 



But Zamora, which did not engage in any equal protection analysis, expressly noted that 



the concern regarding "frivolous and/ or vexatious lawsuits" is not unique to lawsuits 



against police officers: 



It is suggested that indiscriminate allowance of the filing of such suits is contrary to 
the express wording of the statute and defeats its purpose of affording protection to 
peace officers against frivolous and/or vexatious lawsuits by compelling them to 
come forward and defend. A pertinent rejoinder to this is that the danger of filing 
meritless actions also exists as to other kinds of lawsuits. It is the responsibility of 
the courts not only to see that the purpose of the statute in protecting police officers 
is served, but also to safeguard the rights of persons who claim they have suffered 
mJury. 



Zamora v. Draper, 635 P.2d at 81. 



The City and Police Officers have repeatedly argued that the bond statute considered 



in Zamora is "virtually identical" to the Bond Statute at issue here. (R. 326-27; 646-47; 



786-87.) Also, the trial court misread the current Bond Statute as allowing the same 



flexibility that the Court in Zamora found existing in the bond statute under consideration · 



in that case. (R. 546.) However, the repealed statute at issue in Zamora and the current 



Bond Statute are vastly different in terms of whether a trial court has discretion in setting 



the amount of the bond. 7 



7 In Zamora, the Utah Supreme Court found "that the statute itself allows some flexibility 
wherein it provides that the bond shall be 'in an amount fixed by the court .... ' This would 
permit the court to fix the bond in accordance with the plaintiffs circumstances, however 
impoverished he may be, and yet allow him access to the court to seek justice, as assured 
by Sec. 11 of Article I of our State Constitution ... . "Zamora v. Draper, 635 P.2d at 81. 
The plain language of the current Bond Statute at issue in this case is completely different. 
In language far different than the bond statute at issue in Zamora, the current Bond Statute 
provides in mandatory, non-discretionary terms that "[t]he bond shall cover all estimated 
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Considering the discriminatory imposition of an attorneys' fee bond (and the 



prospect of having to pay the defendant's attorneys' fees if the plaintiff is not successful at 



trial, even in a meritorious case) when public officials were sued, the Louisiana Supreme 



Court noted as follows: 



The statute now before us would ... [make] it extremely costly, if not prohibitive, 
for minority groups or individuals to bring suit against any public official (school 
board member, police officer, police juror) for the redress of grievances suffered 



costs and attorney fees the officer may be expected to incur in defending the action, in the 
event i11e officer prevails." Utah Code Ann. § 78B-3-1 04 (emphasis added). 



The sponsor of the current Bond Statute, then an employee of the Salt Lake County 
Sheriffs Office (Leigh Dethman, "Biskupsld takes job at the sheriffs office," Deseret 
News, June 5, 2007, ht.tp://deseretnews.com/article/660226823/BiskuusldMtakes-job-at­
the-sheriffs-office.html?pJEill]), represented to other legislators that the em-rent Bond 
Statute was simply part of a recodification-a renumbering-of pre-existing statutes: 



Rep. Jackie Biskupski (at 34:02): "What this bill does is we're recodifying and 
doing some technical cleanup from legislation that we passed last yeaT .... So it's a 
remunbering that's occurring in the bill, and then there is [sic] teclmical changes." 



Rep. Ray (at 39:20): "Does this have any stat11tory changes or are we just 
recodifying and putting them in different areas of the code?" 



Rep. Biskupsld (at 39:24): "That's correct, no statutory changes, only 
recodifications. Revisions, technical revisions as well." 



House Day 1 Statements of Members of Utah House of Representatives (January 21, 2008) 
http://utahlegislature.granicus.com/MediaPlayer.J2hJ2? cli12 id= 17195&meta_id=509623. 



But that was not true. H.B. 78 (2008), entitled Title 78 Recodification and Revision, 
reflects mostly amendments and renumbering of many sections of the Utah Code. 
However, it expressly "repeals" Utah Code Ann. § 78-11-10, the statute constmed in 
Zamora. It also expressly "enacts" entirely new legislation, the current Bond Statute, 
which, according to its plain language, removes any of the discretion the Court in Zamora 
found to rescue the earlier statute from unconstitutionality. H.B. 78 Enrolled, "Title 78 
Recodification and Revision" (2008 General Session, State of Utah), 
http://le.utah.gov/,--2008/bills/hbillenr/HB0078.]2df, at 1412 (repeal of Utah Code Ann. § 
78-11-10) and 895 (enactment of new Bonq Statute, Utah Code Ann.§ 78B-3-104). 
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because of race. The statute classifies litigants as either public officials or those not 
public officials. Public officials can recover attorney's fees if the plaintiff is 
unsuccessful, and obtain a bond for attorney's fees before trial. Defendants who are 
not public officials can recover attorney's fees only in certain kinds of cases as 
provided by statute. 



Detraz v. Fontana, 416 So.2d 1291, 1293-94 (La. 1982). 



The Louisiana Supreme Court, addressing the identical issue posed here, noted the 



equal protection violations under the state and federal constitutions arising from the 



different classes of tortfeasors and different classes of victims created by the discriminatory 



bond and attorneys' fee statute applied only to lawsuits against public officials, as follows: 



This statutory scheme creates a classification which substantially burdens the right 
of some persons to be compensated for injuries suffered by them while not placing 
such a burden on other individuals. Such classifications are permissible only if they 
are: 



"reasonable, not arbitrary, and . . . rest upon some ground of difference 
having a fair and substantial relation to the object of the legislation, so that 
all persons similarly circumstanced shall be treated alike ... . "Royster Guano 
Co. v. Virginia, 253 U.S. 412, 415, 40 S.Ct. 560, 561, 64 L.Ed.2d 989, 990-
991 (1920). [Other citations omitted.] 



It is argued that the bond requirement is a justifiable means to deter frivolous suits 
instituted against public officials for harassment. No support for the suggestion that 
suits are brought against public officials for harassment with greater frequency than 
suits against other defendants has been presented in brief or in argument. 



A similar statute was invalidated in Sheffield v. State, 92 Wash.2d 807, 601 P.2d 
163 (1979), on an equal protection ground. In that case, the court summarily struck 
down a provision which entailed the filing of a surety bond contemporaneously with 
institution of suit against the state, relying on Hunter v. North Mason High School, 
85 Wash.2d 810, 539 P.2d 845 (1975). Hunter dealt with a "nonclaim" statute which 
required notice of claims against governmental entities to be given within 120 days 
from the date the claim arose. The court held that, even under minimal scrutiny, the 
statute bore no reasonable relation to its asserted purposes-it unjustifiably 
discriminated against persons with claims against the government in violation of the 
equal protection clause of the Fourteenth Amendment. 
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" ... This prerequisite to tort recovery has no counterpart in actions between 
private parties. The statutes thus create two classes of tortfeasors, 
goverrunental and nongovernmental, and grant the one a procedmal 
advantage not available to the other. Concomitantly they produce two classes 
of tort victims and place a substantial bmden on the right to bring an action 
of one ofthem." Hunterv. North Masonl-Iigh School, supra, 539 P.2d at 847. 



In the case before us, the instant statute also divides tortfeasors into two classes; 
governmental tortfeasors and private tortfeasors. Simultaneously two classes of 
victims are created: victims of governmental tortfeasors and victims of private 
tortfeasors. Only the first class of victims must suffer the additional bmden of a 
bond for attorney's fees. No reasonable justification for tllis disparate treatment has 
been supplied. The statute violates the equal protection clauses of the state and 
federal constitutions. 



ld. at 1295-1296 (emphasis added). 



Similar to the situation in Detraz, the City and Police Officers have not presented 



any evidence supporting a claim that law enforcement officers are subjected to more 



frivolous claims than anyone else8-or that whatever dangers are encountered by law 



enforcement officers are so great, or tl1e interactions by law enforcement officers with 



people during the course of their duties are such, that they are exposed to so many frivolous 



claims to justify blocking, or sig1lificantly burdening, access to the comts for those who 



have meritorious claims regarding harm suffered as a result of misconduct by law 



enforcement officers. 



8 "There's been nothing offered, nothing factual, no studies showing that there is any kind 
of unfairness or more frivolous cases brought against police officers than anybody else." 
(Argument of Kendall's counsel at evidentiary hearing, R. 78-82, which was not rebutted 
by counsel for the City and Police Officers.) 
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B. The Bond Statute and Undertaking Statute Fail to Pass Equal Protection 
Muster Under the Heightened Scrutiny Test 



Under the applicable heightened scrutiny test, the Bond Statute and the Undertaking 



Statute must be shown to (1) be "reasonable," (2) have "more than a speculative tendency 



to further the legislative objective and, in fact, actually and substantially further[] a valid 



legislative purpose," and (3) be reasonably necessary to further a legitimate legislative 



goal." Judd v. Drezga, 2004 UT 91 at~ 19. 



Utilizing what appears to be that same test, the Alaska Supreme Court held a bond 



requirement for out-of-state plaintiffs suing in-state residents in Alaska to be a violation of 



equal protection. In Patrick v. Lynden Transport, Inc., 765 P.2d 1375 (Alaska 1988), the 



Court began with the proposition that "an unlitigated claim is considered a property 



interest," and that "the claim cannot be taken away from the plaintiff by government action 



without due process of law." Id. at 1378. Construing the right to court access under the 



Alaska Constitution to be an "important right," the Court held that "[s]tatutory 



infringement upon that right is deserving of close scrutiny." Id. at 1379. The Court then 



held the statute to be "both overinclusive and underinclusive"-in the same ways in which 



the Bond Statute and Undertaking Statute in this case are both overinclusive and 



underinclusive. 



In Patrick, the bond imposed on only out-of-state plaintiffs was "overinclusive 



because it requires that a bond be posted by all nonresident plaintiffs." Id. As the Court 



noted, it cannot be "assumed that all nonresident plaintiffs will be uncooperative in paying 



cost and attorney fee awards entered against them." Id. Likewise, in this case, it cannot be 



25 











assumed that Kendall or other plaintiffs resorting to the courts after suffering abuses by 



police officers, as compared with plaintiffs in matters not involving police officers, will be 



particularly uncooperative in paying cost and attorney fee awards (if such awards 



eventually occur)-or that their claims, as compared with the claims of plaintiffs in cases 



not involving police officers, will more often be frivolous. 



The Court in Patrick continued: "[T]he statute is underinclusive because it assumes 



that only nonresident plaintiffs will be difficult debtors. The statute ignores the fact that 



resident plaintiffs also may be uncooperative in paying cost and attorney fee awards and 



that defendants may have a more difficult time collecting from illiquid resident plaintiffs 



than from liquid foreign plaintiffs." Id. Likewise, as concerns this case, people seeking to 



hold law enforcement officers accountable under the law have not been shown to be more 



apt to file frivolous claims than any other plaintiffs. The conclusion of the Court in Patrick 



applies with full force to the situation presented here: 



We conclude that a statute which resu·icts access to Alaska courts by means of a 
bond requirement for only nomesident plaintiffs is not sufficiently related to the 
purpose of providing security for cost and attorney fee awards to defendants to 
withstand a challenge under the Alaska Constitution's guarantee of equal protection 
under the law. 



Id. at 1380. 



The United States Supreme Court was faced with a similar equal protection issue 



where an Oregon statute required appellants in an eviction case to post bond on appeal, 



with two sureties, in twice the amount of rent expected to accrue pending an appellate 



decision, the bond to be forfeited if the decision in favor of eviction was affirmed. Lindsey 



v. Normet, 405 U.S. 56 (1972). The purported purpose of the bond statute, as explained by 
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the Oregon Supreme Court, "was to guarantee that the rent pending an appeal would be 



paid," and the double-bond "was, no doubt, intended to prevent frivolous appeals for the 



purpose of delay." Scales v. Spencer, 424 P.2d 242, 243 (Or. 1967) (quoted in Lindsey v. 



Normet, 405 U.S. at 76). Just as the bond and undertaking requirements impose 



discriminatory and significant burdens on people who seek access to the courts to hold 



police officers accountable for their misconduct, the double-bond requirement in Lindsey 



was held by the United States Supreme Court to "heavily burden[] the statutory right of an 



FED defendant to appeal." Lindsey v. Normet, 405 U.S. at 77. 



The Court, holding that the bond requirement violated equal protection, stated as 



follows: 



The claim that the double-bond requirement operates to screen out frivolous appeals 
is unpersuasive, for it not only bars nonfrivolous appeals by those who are unable 
to post the bond but also allows meritless appeals by others who can afford the bond. 



Lindsey v. Normet, 405 U.S. at 78. 



Not only the poor are impacted by such facially discriminatory legislation. Those 



who are not indigent are also unconstitutionally burdened in ways that other parties to 



litigation are not: 



The discrimination against the poor, who could pay their rent pending an appeal but 
cannot post the double bond, is particularly obvious. For them, as a practical matter, 
appeal is foreclosed, no matter how meritorious their case may be. The nonindigent 
FED appellant also is confronted by a substantial barrier to appeal faced by no other 
civil litigant in Oregon. The discrimination against the class of FED appellants is 
arbitrary and irrational, and the double-bond requirement of [the statute] violates 
the Equal Protection Clause. 



!d. at 78 (emphasis added). 
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Precisely the same is true in the instant case. The Bond and Undertaking Statutes 



bar or unduly burden meritorious claims by those who cannot, or will not, put at risk 



substantial sums of money to obtain justice for violations of state law by law enforcement 



officers, while allowing frivolous claims by those who are wealthy and tenacious enough 



to remain undeterred by the arbitrary and discriminatory Bond and Undertaldng Statutes. 



Statutes like the Bond and Undertaldng Statutes, which (1) deny access to courts for 



people witl1meritorious claims who cannot afford the bond or are prohibitively deterred or 



unduly burdened by the discriminatory bond requirement, but (2) allow access to the courts 



by wealthy people with frivolous claims who are not deterred by the bond requirement, are 



blatantly unconstitutional under state and federal equal protection guarantees. 



Obviously, the purported goal of preventing frivolous claims has no relation to the 



financial status of litigants. 



The cost bond statutes in Eastin [ v. Broomfield, 570 P .2d 744 (Ariz. 1977] and New 
[v. Arizona Board of Regents, 618 P.2d 238 (Ariz. Ct. App. 1980)] did not have a 
rational basis. The purpose of the statutes was to deter frivolous litigation. The 
frivolity vel non oflitigation is not related to the financial status of the litigants. By 
denying access to the courts to indigents with meritorious claims and granting it to 
the wealthy with frivolous claims, the bond provisions of the statutes were grossly 
overinclusive and underinclusive. The defects were so great that it cannot be said 
they rationally furthered a legitimate legislative purpose. 



Tahtinen v. Superior Court, 637 P.2d 723, 725 (Ariz. 1981) (in bane). 



Whether one is indigent or not, the bond and undertaking requirements are 



unconstitutional. 



As to the indigent, the statute [requiring a claimant in a medical malpractice case to 
post a bond] violates the Arizona constitutional privileges and immunities clause, 
Art. II, s 13, by denying access to the courts. As to the non-indigent, it places a 
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heavier burden upon his access to the court and therefore violates the same clause 
of the Arizona Constitution. 



Eastin v. Broomfield, 570 P.2d 744, 754 (Ariz. 1981) (in bane). See also New v. Arizona 



Bd. of Regents, 618 P.2d 238, 239--40 (Ariz. Ct. App. 1980). ("The bond requirement ... 



is a monetary blockade to access to the courts and is therefore violative of constitutional 



rights.") 



IT. BECAUSE THEY UNREASONABLY BURDEN ACCESS TO THE 
COURTS BY IMPOSING AN ARBITRARY AND UNREASONABLE 
PRICE OF ADMISSION TO THE COURTS, THE BOND AND 
UNDERTAKING STATUTES VIOLATE THE PETITION CLAUSES 
OF THE UTAH CONSTITUTION AND THE UNITED STATES 
CONSTITUTION AND THE OPEN COURTS CLAUSE OF THE 
UTAH CONSTITUTION. 



The Open Courts Clause of the Utah Constitution, Art. I, section 11, and the Petition 



Clauses of the United States Constitution (First Amendment) and the Utah Constitution 



(Art. I, section 1) all guarantee fair and equal access to the courts. Berry v. Beech Aircraft 



Corp., 717 P.2d 670, 675 (Utah 1985) ("The clear language of the [open courts] section 



guarantees access to the courts and a judicial procedure that is based on fairness and 



equality."); Lyon v. Burton, 2000 UT 19, ~ 28, 5 P.3d 616, 625 ("The right of access to the 



courts and to a civil remedy to redress injuries, which Article I, section 11 protects, is 



fundamental in Anglo-American law."); Borough of Duryea, Pa .. v. Guarnieri, 131 S. Ct. 



2488, 2494 (2011) (quoting Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 896-97 (1984)) ("[T]he 



right of access to courts for redress of wrongs is an aspect of the First Amendment right to 



petition the government."). The right of access is a fundamental First Amendment right, 



requiring strict scrutiny of any restriction. Bill Johnson's Restaurants, Inc. v. NL.R.B., 461 
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U.S. 731, 741 (1983) ("the right of access to the courts is an aspect of the First Amendment 



right to petition the Government for redress of grievances."); Williams v. Rhodes, 393 U.S. 



23, 31 (1.968) ("'only a compelling state interest in the regulation of a subject within the 



State's constitutional power to regulate can justify limiting First Amendment freedoms."' 



(quoting NAACP v. Button, 371 U.S. 415 at 438 (1963)). To meet that standard, the 



infringement of a First Amendment right must be "actually necessary" to achieve a solution 



to an "actual problem." Brown v. Ent. Merchants Ass 'n, 131 S. Ct. 2729, 2738 (2011). 



Declaring unconstitutional a bond requirement, intended to cover defendants' 



attorneys' fees and costs, imposed on those who sue medical review board participants, the 



Florida Supreme Comt stated as follows: 



We find that the bond requirement does not totally abrogate a plaintiff's right of 
access to the courts; however, the statutes do create an impermissible restriction on 
access to the courts. The constit11tional right of access to the comts sharply restricts 
the imposition of financial barriers to asserting claims or defenses in court. Although 
courts have upheld reasonable measures, such as filing fees, financial preconditions 
tl1at constitute a substantial burden on a litigant's right to have his or her case heard 
are disfavored. . . . The right to go to court to resolve our disputes is one of om· 
fundamental rights .... Although courts generally oppose any bm·den being placed 
on the right of a person to seek redress of injuries from the courts, the legislatme 
may abrogate or restrict a person's access to the courts if it provides: 1) a reasonable 
alternative remedy or commensurate benefit, or 2) a showing of an overpowering 
public necessity for the abolishment of the right, and fmds that there is no alternative 
method of meeting such public necessity. 



Psychiatric Associates v. Siegel, 610 So.2d 419, 423-24 (Fla. 1992) (emphasis in original). 



After finding that the bond requirement does not provide a plaintiff with an 



alternative remedy or a commensurate benefit, the Florida Supreme Court held the fees and 



costs bond violative of the open courts provision because the "record in the case does not 



show that the bond requirement is the only method of furthering" the purpose of the bond 
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statute, "meeting the medical malpractice crisis and encouraging peer review." Id. at 424-



25. 



A discriminatory bond requirement, the amount of which is to be determined in an 



astoundingly arbitrary manner, and which operates on the very wealthy in a manner 



differently than on nearly everyone else, cannot constitutionally be applied to determine if, 



and under what circumstances, a person will have access to the courts for the vindication 



of state rights under the Utah Constitution or other state laws .. 



To address the concern about potentially frivolous lawsuits, a Utah statute of general 



application provides that fees and costs can be assessed against those who assert claims or 



defenses without merit. Utah Code Ann. § 78B-5-825. See Boddie v. Connecticut, 401 



U.S. 371, 381-82 (1971) ("[O]ther alternatives exist to fees and cost requirements as a 



means for conserving the time of courts and protecting parties from frivolous litigation, 



such as penalties for false pleadings or affidavits, and actions for malicious prosecution or 



abuse of process, to mention only a few.") 



III. ON THEIR FACE AND AS APPLIED TO KENDALL, THE BOND 
STATUTE AND THE UNDERTAKING STATUTE VIOLATE 
SUBSTANTIVE AND PROCEDURAL DUE PROCESS. 



The Bond Statute and the Undertaking Statute violate substantive and procedural 



due process (1) by denying access to the courts, or at least making access so expensive (or 



potentially expensive) as to effectively prohibit or unreasonably burden plaintiffs-no 



matter their economic status-seeking to bring state claims against law enforcement 



officers; (2) by discriminating between plaintiffs on the basis of their economic status; (3) 



by discriminating between defendants on the basis of whether they are peace officers or 
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anyone else who are claimed to have harmed others through their violations of Utah law; 



(4) because the statutes do not provide any guidance as to how, and according to what 



procedures, the amounts of the undertaking and bond are to be set, inviting 



unconstitutionally arbitTary enforcement by requiring the trial court to impossibly intuit 



how much costs and fees will be incurred in the future; and ( 5) by allowing an 



unconstitutional taking of property (i.e., the lost use of money posted as a bond or the 



payment of a premium for a bond and providing collateral) and perhaps the loss of one's 



meritorious claim, without a due process hearing to determine (a) whether the case is of 



the category the Bond and Undertaking Statutes are intended to discourage (i.e., frivolous 



cases) and (b) what bond amount, if any, would be appropriate under the circumstances, 



taking into account ti1e nature and extent of any burden of the hand on a person seeking 



access to the court and the impossible, arbitrmy ascertaimnent of how much in attorneys' 



fees and costs will be incurred in ti1e future. Further, ti1e Bond Statute violates substantive 



and procedural due process because the purported rationale of the statute is to deter 



frivolous claims, when that supposed interest is not advanced by the statute because the 



statute deters meritorious claims and permits those with substantial resources to pursue 



frivolous claims. 



A. The Bond Statute And The Undertaldng Statute Deny or Unduly Burden 
The Right To Access Justice Throu~h The Courts, In Violation of Due 
Process. 



Utah courts apply a rational basis standard of review to claims alleging due process 



violations. "[I]f a statute has 'a reasonable relation to a proper legislative purpose, and [is] 



neither arbitrary or discriminatory, it is constitutionally permissible."' State v. Candedo, 
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232 P.3d 1008, 1013 (Utah 2010) (citations omitted). The Bond and Undertaking Statutes 



fail this test on both counts, as they are not reasonably related to a proper legislative 



purpose and are arbitrary and discriminatory, facially and as applied to Kendall. 



1. The Bond and Undertaking Statutes Are Not Reasonably Related to a Proper 
Legislative Purpose. 



In Zamora v. Draper, the Utah Supreme Court upheld a version of the Bond Statute 



on the grounds that it prevented frivolous lawsuits and "provide[ d] a measure of protection 



to that class of officers who are willing to undertake th[ e] hazardous responsibility [of 



maintaining the peace and good order of society]." Zamora, 63 5 P .2d at 80. As noted above, 



the Zamora court was considering a materially different bond statute than is at issue here. 



The former statute read: 



Before any action may be filed against any sheriff, constable, peace officer, 
state road officer, or any other person charged with the duty of enforcement 
of the criminal laws of this state, or service of civil process, when such action 
arises out of, or in the course of the performance of his duty, or in any action 
upon the bond of any such officer, the proposed plaintiff, as a condition 
precedent thereto, shall prepare and file with, and at the time of filing the 
complaint in any such action, a written undertaking with at least two 
sufficient sureties in an amount to be fixed by the court, conditioned upon 
the diligent prosecution of such action, and, in the event judgment in the said 
cause shall be against the plaintiff, for the payment to the defendant of all 
costs and expenses that may be awarded against such plaintiff, including a 
reasonable attorney's fee to be fixed by the court. In any such action, the 
prevailing party therein shall, in addition to an award of costs as otherwise 
provided, recover from the losing party therein such sum as counsel fees as 
shall be allowed by the court. The official bond of any such officer shall be 
liable for any such costs and attorney fees. 



Utah Code Ann.§ 78-11-10 (emphasis added). The language of that previous bond statute 



was clearly more flexible than the current Bond Statute, which requires that a bond "shall 
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cover all estimated attorney fees and costs." Utah Code Ann. § 78B-3-104 (emphasis 



added). 



The trial court in tltis matter dismissed tl1e distinction, stating, erroneously, t11at "the 



Utah Supreme Court has already held tl1e bond statute is constitutional." (R.550.) The 



Zamora court, however, found that tl1e "flexibility" allowed under tl1e previous version of 



the statute was critical to its constitutionality because it permitted tl1e court to conduct a 



preliminary inquiry as to the plaintiff's ability to furnish a bond and to set the amount of 



the bond accordingly. 635 P.2d 78, 81-82. There is no such flexibility in the language of 



the current Bond Statute; accordingly, the reasoning of Zamora does not apply and the trial 



court's reliance on that ophtion is misplaced. 



Furtl1er, the Defendants and the trial comi relied heavily on the argtmlent that the 



Bond Statute eliminates frivolous claims, wltich argmnent has been examined and rejected.. 



In Psychiatric Assoc. v. Siegel, the Florida Supreme Comt considered. the effect of a similar 



bond statute on a plaintiff's due process rights. 610 So.2d 419, 425 (Fla. 1992). The Court 



in Siegel found the bond statute unconstitutional, in part because it "infringe[ d] on the 



plaintiff's due process rights by not being reasonably related to the legislative goal of 



preventing frivolous lawsuits." Id. at 421. 



Under the bond requirement statutes, all plaintiffs, regardless of the merits of their 
claims, must post a bond before proceeding with their action. This requirement will 
not necessarily discourage frivolous lawsuits of the rich, but only those lawsuits 
where the plaintiff is too poor to post the bond. Thus, the effect of the bond 
requirement is to discourage lawsuits based on the plaintiff's fmancial ability rather 
[than] the merits of the claim. Further, under the bond requirement, a plaintiff with 
a complex meritorious case would have to post a larger bond than a plaintiff with a 
simple but frivolous case. Thus, ... "[t]his kind of provision may net some sharks, 
but only at the price of also netting a substantial number of innocent fish." ... We 
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find that this result is not reasonably related to the permissible legislative goal of 
preventing frivolous lawsuits filed for intimidation or leverage. 



Psychiatric Associates v. Siegel, 610 So.2d at 425 (citation omitted) (emphasis added). 



Other courts have similarly determined that bond and undertaking statutes that limit 



or prohibit access to courts on the basis that frivolous lawsuits might be deterred are 



unconstitutional. See Lindsey v. Normet, 405 U.S. at 78 (statute requiring that appellant 



obtain two sureties was not likely to prevent frivolous lawsuits "for it not only bar[red] 



nonfrivolous appeals by those who are unable to post the bond but also allows meritless 



appeals by others who can afford the bond."); Detraz v. Fontana, 416 So.2d at 1295 



(rejecting the argument that a bond requirement deterred frivolous lawsuits where there 



was "[n]o support for the suggestion that suits are brought against public officials for 



harassment with greater frequency than suits against other defendants."). 



The Bond Statute has resulted in gross injustices in at least three federal court cases, 



which have been dismissed because of the plaintiffs' failure to post the required bond, 



without any consideration of the crucial constitutional issues, and without any 



determination that the claims of the plaintiffs were frivolous. See Rippstein v. City of Provo, 



929 F.2d 576, 578 (lOth Cir. 1991); Mglej v. Garfield Co., 2014 WL 2967605, at *2 (D. 



Utah July 1, 2014); Webb v. Scott, 2015 WL 1257513, at *14 (D. Utah Mar. 18, 2015) 



reconsideration denied, 2015 WL 2183124 (D. Utah May 8, 2015). 



In order to obtain a determination by the trial court of his constitutional claims 



regarding the Bond Statute and the Undertaking Statute, and to obtain a resolution that 



permitted him to proceed with his substantive state claims against the City and Police 
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Officers, Kendall spent significant funds and was subjected to a delay of nine months. (R. 



670-72; R. 19 (Complaint dated January 26, 2015); R. 551 (Memorandum Decision dated 



September 21, 2015).) Accordingly, while the Bond and Undertaking Statutes do not bar 



all lawsuits against government entities and officials, they clearly have the real effect of 



denying, or significantly burdening and unreasonably delaying, access to the courts for a 



determination of people's claims, particularly against law enforcement officers, on the 



merits. 



2. The Bond and Undertaldng Statutes Call For an Impossible and 
Arbitrary Determi~t.atio~} . by the GQ!lf~S . of What Future 
Attorneys' Fees and.(:osts Will Be. 



The Bond and Undertaldng Statutes violate a prospective plaintiffs due process 



rights because they require the courts to engage in an impossible, speculative, arbitrary 



guess about what fees will be incurred in the future. 



[T]he bond requiretnent statutes are distinguishable from statutes that award a 
prevailing party reasonable attorney's fees at the conclusion of a case. Under these 
latter statutes, the court can accurately measure the reasonableness of the fees; 
whereas the bond requirement statutes compel the court to intuit the appropriate 
attorney's fees and costs in advance of any action. 



Psychiatric Associates v. Siegel, 610 So.2d at 425. See also Beaudreau v. Superior Court, 



535 P.2d 713, 721 (Cal1975) (in bane) (invalidating a costs undertaking statute in part 



because the "legislation specifie[ d] no standards for determining the reasonable amount of 



such undertaking" and without such standards, any hearing would "not be a 'meaningful' 



hearing, 'appropriate to the nature of the case' and as such would not meet due process 



standards." (quoting Armstrong v. Manzo, 380 U.S. 485, 552 (1965)). 
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As in Beaudreau, neither statute at issue here promulgates standards or guidelines 



for setting the amount a litigant must pay in order to bring his or her claim. The Bond and 



Undertaking Statutes allow the courts nearly unlimited discretion in setting the amounts of 



the undertaking and bond. The statutes are silent as to how the court should determine the 



amount of the bond, the factors a court must or should consider in setting the bond, or the 



procedure a court should follow in determining the amount of bond. Thus, before the filing 



of a complaint, a court is left to determine, without any guidance from the statutes or the 



benefit of an inquiry into the merits of the claim, the entire amount of attorney fees and 



costs that could possibly be incurred in the future in defending the action, plus an 



additional, seemingly random and duplicative costs undertaking. As was made clear in this 



case during the evidentiary hearing before the trial court,9 making a determination about 



9 Question [Mr. Anderson]: And have you read through the Amended Notice of 
Claim in this case? 
Answer [Randall Edwards]: I have. 
Q: Exhibit 2. And you're familiar with the basic claims that Mr. Kendall seeks to 
pursue? 
A:Iam. 
Q: And if called upon to, given your vast experience in this area, would you have 
any basis whatsoever before a complaint is filed or even soon thereafter in 
determining what the likely fees and costs are going to be for any of the parties? 
A: Oh heavens no. But can I give a little context to that? 
Q: Please. 
A: As we look at the statute which I have looked at, the statute actually makes no 
sense and so in order for us to look at someone to say here's how they could be 
compliant with the statute and pay and in determining how much you would have 
to come up with, there's no way that that could be done. 



* * * * 



Q: And are you ever able to tell in advance with any precision whatsoever what kind 
of time or fees are going to be involved? 
A:No. 
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fut11re costs and fees is an impossible task and one that cannot result in anything other than 



an arbitTary number chosen by the court, based on conjecture and speculation.10 



R. 722-23. 



Question [Mr. Anderson]: Okay. And you stated in the affidavit you submitted in 
this case an estimate of what you think the attorney's fees might be in the future and 
the range that you gave was from $100,000 to $750,000 or more. 
Answer [Robert Sykes]: Could easily be. 
Q: And why such a range: 
A: It's impossible when you sit down to begin the case to estimate. You don't lmow 
how hard they're going to fight. ... But you can't estimate that. Up front you don't 
know how hard the other side is going to fight and that's the problem .... You can 
make a general estimate but that's why I gave you that range, that big range because 
you don't know how hard they're going to fight. It's one of the problems with it. 
Q: Would it, would any kind of estimate be based 011 conjecture, speculation? 
A: Oh, it would be very speculative. It would be very speculative. 
Q: Ah·ight, and do you lmow, you looked at the Bond Statute, (inaudible) 3-104? 
A: Yes. 
Q: Do you lmow of any procedm·e that's provided for under that statute for 
ascertaining the amom1t of bond? 
A: There's no procedure. 
Q: Is there any standard? 
A: There's no standard and I think there's no case law. When I checked I couldn't 
find a case on it. So, you know, it's just wide open. 
Q: And how does one get into a court for a court's determination before you even 
file the complaint? 
A: I don't know how that would be done except maybe the way you're doing it right 
now. 
Q: Nine months later since we filed­
A: Yeah, nine months later. 
A: -the complaint. 
Q: Yeah. 



R. 737-39. 



10 The testimony of two experienced civil rights attorneys estimated the range of the amount 
of attorneys' fees and costs to be incurred on behalf of the individual Police Officer 
Defendants at between $30,000 to more than $500,000 (R. 266) and between $100,000 to 
$750,000 or more. (R. 270.) One of them, Randall Edwards, noted that "even a reasonable 
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B. The Bond and Undertaking Statutes Constitute an Unconstitutional 
Taking Without Due Process. 



estimate is impossible to predict before the conclusion of the case without engaging in 
gross speculation," that "[c]ertainly there is no possible way to estimate the amount of 
attorneys' fees and costs that will be incurred prior to the commencement of a lawsuit," 
and that arriving at such an estimate "would not only be administratively impossible, ... 
but would in any case require gross speculation." (R. 266.) 



The City and Police Officers demonstrated how prospective defendants can manipulate the 
process by (1) driving the number up so it will be out of reach of the prospective plaintiffs, 
see Psychiatric Associates v. Siegel, 610 So.2d at 425 ("the bond requirement may have 
the unwanted effect of encouraging defendants to estimate costly defenses for all claims in 
order to obtain a prohibitively high bond"), or (2) driving it down in an effort to somewhat 
ameliorate the due process and equal protection concerns. 



In egregious violation of the prohibition against a lawyer also acting as a witness on 
contested matters, and following strenuous objections by Kendall's counsel (R. 626-31; 
755; 768-773), the trial court permitted legal counsel for the City and Police Officers to 
present by means of affidavit and live testimony the only evidence on behalf of his clients 
regarding an estimate of future attorneys' fees and costs-an absurd, self-serving figure of 
$12,000. (R. 352; 756.) Lawyers are prohibited from also being witnesses on contested 
matters. Watkiss & Campbell v. Foa & Son, 808 P.2d 1061, 1065 (Utah 1991) ("[I]t was 
improper for [a party's lawyer] to submit his affidavit and remain as counsel for [his client] . 
. . . [W]e deem it to be generally inadvisable for members of the bar to testify in litigation 
where they personally represent a party. The need for the testimony of counsel must be 
compelling and must be necessary to preserve the cause of action ... "); State v. Leonard, 
707 P.2d 650, 653 (Utah 1985) ("Experience teaches that the roles of advocate and witness 
should be separated."). See also United States v. Morris, 714 F.2d 669, 671 (7th Cir. 1983) 
("That counsel should avoid appearing both as advocate and witness except under special 
circumstances is beyond question."); Reed v. Ford Motor Co., 679 F.Supp. 873, 875 (S.D. 
Ind. 1988) ("attorneys of parties to litigation generally are not proper witnesses, including 
at the summary judgment stage"); Haberer v. First Bank of South Dakota, 429 N. W.2d 62, 
65-66 (S.D. 1988) ("[A]ttorneys must be cautioned when using affidavits in support of a 
motion for summary judgment, or any affidavits with respect to litigation. Clearly, the 
affidavits must not deal with contested matter or facts, or otherwise give evidence 
regarding matters that would be questions of fact."); Aghili v. Banks, 63 S.W.3d 812, 818 
(Tex. Ct. App. 2001) ("the appearance of a testifying advocate tends to cast doubt on the 
ethics and propriety of our judicial system .... 'The practice of attorneys furnishing from 
their own lips and on their own oaths the controlling testimony for their client is one not to 
be condoned by judicial silence .... Nothing short of actual corruption can more surely 
discredit the profession."' (citation omitted)). 
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A person cannot be deprived of life, liberty, or property without notice and an 



opport1111ity to be heard. The requirement of the Undertaking Statute to post a costs bond 



in an amotmt set by the comt when one seeks to hold a governmental entity or employee 



legally accountable in the courts and the requirement under the Bond Statute for posting a 



bond in the amount of fut1u·e attorneys' fees and costs to be incm-red by a law enforcement 



officer constitute an unconstitutional taking, in violation of due process under the Utah and 



United States Constitutions. 



It is not enough to say that the Legislature was seeking to deter frivolous cases by 



imposing the bond and undertaldng requirements. It must be shown, during a due process 



hearing, that each particular case in which a bond or undertaldng is required is of the 



category of cases sought to be deterred. That is, it must be shown at a hearing that the case 



is not meritorious if a bond is to be required. 



A "claim against a public entity or public employee-assuming that it is bona fide 



and potentially meritorious-is a 'property interest' within the meaning of the due process 



clause." Beaudreau v. Superior. Court, 535 P.2d at 718. See also Miller v. USAA Cas. Ins. 



Co., 2002 UT 6, ~ 40, 44 P.3d 663 ("Causes of action or claims that have accrued under 



existing law are vested property rights just as tangible things are property"); Payne v. 



Myers, 743 P.2d 186, 190 (Utah 1987) ("[A] vested right of action is a property right 



protected by the due process clause."). Also, the requirement of an undertaking constitutes 



a taking of property since a nonrefundable premium is required to secure an undertaking 
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or bond and, in addition, collateral may be required. 11 See, e.g., Brooks v. Small Claims 



Court, 504 P.2d 1249,1253 (Cal. 1973)_12 Hence, before a costs or attorneys' fees bond or 



undertaking can be required as a condition to filing a lawsuit, due process requires a hearing 



to inquire into the merits of the case, the appropriateness of the bond, and the ability of the 



plaintiff to pay the bond. 



Under the fundamental notions of due process ... , the taking to which a plaintiff is 
subjected under the above [cost undertaking] statutes must be preceded by a hearing 
in the particular case in order to determine whether the statutory purpose is 



11 Q [Mr. Anderson]: Did you check with Platt River Insurance Company regarding 
the availability of a bond? 



A [Michael Brown]: Through a brokerage company that has a contract with Platt 
River, yes. 



Q: And what were the terms of that bond going to be if Sean [Kendall] would have 
qualified? 



A: The indication was three percent of the bond requirement would be the premium 
and 100 percent collateral. 



Q: You say collateral. Besides paying the premium, you have to put up collateral? 
A: Correct. 
Q: And in what form? 
A: Cash or cash equivalent, CD, Bank line of credit or a bank guarantee letter in the 
name of the insurance company. 
Q: And would that be in the full amount of the bond? 
A: Yes. 



R. 713-14. 



12 "[W]e are convinced that [costs undertaking statutes] involve a two-fold taking of 
property. To put it another way, a plaintiff is deprived of his property whether he complies 
with the statute and files the demanded undertaking or refuses to comply and incurs 
dismissal of his action. If he takes the former course and secures his undertaking from a 
corporate surety . . . he will at least be deprived of his nomefundable premium; if he 
deposits money in court in lieu of an undertaking, he will be deprived of its use during the 
pendency of the action. If the plaintiff takes the latter course and incurs dismissal of his 
action, he will also have suffered a 'taking' of his property, since his claim against a public 
entity or public employee ... is a 'property interest' within the meaning of the due process 
clause." Beaudreau v. Superior Court, 535 P.2d at 717-18. 
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promoted by the imposition of the undertaking requirement. As these statutes are 
purportedly designed to protect public entities and public employees against the cost 
of defending frivolous lawsuits, a due process heaTing would necessarily inquire 
into the merit of the plaintiffs action as well as into the reasonableness of the 
amount of the undertaking in the light of the defendant's probable expenses. 



Beaudreau v. Superior Court, 535 P.2cl at 720. See also Gonzales v. Fox, 68 Cal. App.3d 



Supp. 16, 18-19 (Cal. App. 1977) (statute requiring nonresident plaintiffs to file a bond in 



a suit against the county for personal injuries violated due process because it did not 



"provide a meaningful pretaking hearing" that would inquire into merits of claim, 



reasonableness of bond., and the ability of plaintiffs to pay bond.). 



In .Beaudreau, the California Supreme Court invalidated statutes requiring plaintiffs 



suing a school district and public employees to post an undertaking. 535 P.2d. at 720-21. 



The Court held that the California statutes at issue effectuated a taking inasmuch as "a 



plaintiff may be required. to relinquish property either by filing an undertaldng or by 



suffering dismissal of his action." !d. at 718. Since the undertaking statutes amounted. to a 



taldng, therefore, the Court found that plaintiffs were constitutionally entitled to a pretaking 



hearing "in order to determine whether the statutory purpose is promoted by the imposition 



of the undertaldng requirement." !d. at 720. 



Here, as in Beaudreau, the Bond and Undertaking Statutes do not require or permit 



a pretaking hearing, let alone any inquiry into the merits of a plaintiffs claims, the 



reasonableness of the bond, or the litigant's ability to pay a bond. Every person seeking to 



bring a lawsuit against a police officer in Utah must post the bond. or prove his or her 



impecuniosity and every ,person seeking to sue a governmental entity or employee must 



post an undertaking, in the arbitrary (and., in part, duplicative) amounts set by the court, or 
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forego his or her claims. Further, the Bond Statute does not allow the court discretion in 



fixing the bond according to a particular plaintiffs circumstances; rather, the statute 



requires that the amount of the bond "shall" cover "all estimated costs and attorney fees." 



Utah Code Ann. § 78B-3-104. Accordingly, the Bond and Undertaking Statutes violate due 



process under the United States and Utah Constitutions. 



CONCLUSION 



The Bond Statute and Undertaking Statute are symptomatic of the trend throughout 



government, and in the judicial system specifically, of the growing inequities between the 



rich and powerful (including governmental entities and employees) and everyone else. The 



scales of justice are indeed severely tilted against ordinary men and women, with 



insurmountable, or at least unconscionably burdensome, obstacles for just about everyone 



seeking justice for injuries inflicted through misconduct by governmental entities and 



employees, generally, and law enforcement officers, specifically. If equal protection, due 



process, and the constitutional guarantees of equal access to the courts have any practical 



meaning, the order of the trial court should be reversed and the Bond Statute and 



Undertaking Statute must fmally be deemed unconstitutional, consistent with the 



compellingly reasoned case law throughout the nation that has recognized the abuses of 



such statutes-and consistent with the principle at the core of our constitutional republic 



that no one is above the law and all must be treated equally, without regard to their 



economic, political, or social status. 
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Pregman and Salt Lake City Corporation 
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Natalie Jackson 
Legal Assistant to s C. Anderson 
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Ross C. Anderson (#0 1 09) 
OF CoUNSEL, WINDER & CoUNSEL, P. C. 



460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (80 1) 322-2222 
Fax: (801) 322-2282 
randerson@winderfinn. com 



Attorney for Plaintiff 



The Order of Court is • 
Dated: October 21, 20. 



10:57:59 AM 



IN THE THIRD JUDICIAL DISTRICT COURT 
INAND FOR SALT LAKE COUNTY, STATE OF UTAH 



Sean Kendall, 



Plaintiff, 



v. 



Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation, 



Defendants. 



ORDER 



Civil No.: 150900558 



Judge: Heather Brereton 



This matter came before the Court on Plaintiff Sean Kendall's Motion for .Summary 



Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Cmui, having considered 



Plaintiffs motions, Defendants' responses, all memoranda submitted by the pmiies, and the 



testimony and documentary evidence, briefing, and arguments of counsel, hereby: 



ORDERS, ADJUDGES, and DECREES that (1) Plaintiff's Motion for Smmnary 



Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum Decision 



entered September 21, 2015, except, that, as asserted by Plaintiff in connection with Plaintiffs 



Motion for Summary Judgment, Plaintiff has met the criteria set forth in UTAH ConE ANN. § 78A-
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2-302 and, because of his impecuniosity, is not required to fumish a bond as othenvise required 



by UTAH CooE ANN. § 78B-3-l 04; (2) Plaintiffs Motion to Strike the Declaration of Mark E. 



Kittrell shall be and is hereby DENIED, except that Mark E. Kittrell shall be disqualified as legal 



counsel for Defendants in this matter by reason of his role as witness in connection with the 



opposition to Plaintiffs Motion for Summary Judgment and Plaintiffs request that the Court set 



the amount of the statutory undertaking; and (3) pursuant to UTAH CooE ANN. § 63G-7-601, 



Plaintiff is required to file an undertaking in an amount of $300. 



Inasmuch as the Memorandum Decision entered by the Court on September 21, 2015, 



does not provide the parties explicit direction that no additional order is required (see Giusti v. 



Sterling WentWOT'th Corp., 2009 UT 2, ~ 35, 201 P.3d 966; C. Utah Water Conservancy Dist. v. 



King, 2013 UT 13, ~ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), Utah Rules of Civil Procedure, 



this Order constitutes the final decision as to all matters and all parties in the above-captioned 



matter. 



---------------------------------------------E~ 0~ Ofli)ER -----------------------------------------------
(Judge's signature appears at the top of the first page) 
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CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that on this 9th day of October, 2015, I caused to be served a true 



and correct copy. of the foregoing [PROPOSED] ORDER to the following by the method 



indicated below: 



Samantha J. Slark 
Salt Lake City Attomey's Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 



( ) U.S. Mail, Postage Prepaid 
(X) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) Electronic Filing System 



Is/ Michelle Donohoo 
Michelle Donohoo 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 



IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 



SEAN KENDALL, 



Plain tiff, 



vs. 



BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT_, TOM 
EDMUNDSON, GEORGES. PREGMAN 
and SALT LAKE CITY 
CORPORATION, 



Defendants. 



MEMORAl\TDUl\1 DECISION 



CASE NO. 150900558 



Judge William Barrett 



The above-entitled matter comes before the <:;:ourt pursuant Plaintiff's Motion for 



Summary Judgment and Motion to Strike. A hearing was held with respect to the motions and to 



detennine Plaintiff, Sean Kendall's ("Kendall") ability to post a bond. Following the hea1i.ng, 



the matters were taken under advisement. 



PLAINTIFF'S MOTION FOR SUMM:ARY JUDGMENT 



Background 



011 June 18, 2014, Plaintiff's Weimarauer dog, Geist, ·was shot and killed by Salt Lake 



City Police Officer Brett Olsen ("Olse11") while Olsen was i11 Kendall's backyard. 



Argument 



With his Complaint, Kendall seeks to file a civil action asserting both federal and state 



law claims against the Defendants. fu support of this motion, Kendall argues his access to justice 
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and to the courts is prevented by the discriminatory and oppressive statutory requirement under 



Utah Code Ann. § 78B-3-l 04 (the "Bond Statute") and may be prevented by the arbitrary and 



discriminatory requirement under Utah Code Ann. § 638-7-601 (the "Undertaking Statute"). 



Specifically, the Undertaking Statute requires people suing a governmental entity to file, 



contemporaneously with the filing of the C?mplaint, an undertakmg of at least $300. Utah Code 



Ann§ 630-7-601. 



The Bond Statute requires people suing law enforcement officers to post a bond before 



the Complaint is filed in an amount sufficient to guarantee payment of all costs and attomey' s 



fees. Utah Code Ann.§ 78B-3-104. 



According to Kendall, the Bond Statute places an unreasonable and discriminatory 



burden on Kendall, and at the same time, protects a small and specific class of people. Kendall 



argues ifupheld, the Bond Statute would completely deny hill1 of his right to access the courts 



and to seek justice for injuries he sustained, and his fundamental right to petition the government 



for redress of grievances. The same is true of the Undertaking Statute if the amount required is 



substantially more than $300. 



Regardless of the amount of the undertaking, Kendall asserts the requirement to obtain a 



pre-complaint ruling as to the amount of the undertaking and then to post the undertaking 



constitutes a violation of substantive and procedural due process, equal protection, and the right ,, . . 



to petition government for the redress of grievances. Kendall contends he is entitled to 



judgment, as a matter of law, declaring the Bond and Undertaking Statutes unconstitutional, both 



facially and as applied to Kendall. 



The City opposes the motion arguing Plaintiff does not have standing to challenge these 



statutes as he admits he can afford the $300 undertaking requirement and he has collateral 
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sufficient to cover a bond in the amount the City requests. In addition to lacking standing to 



challenge the statutes, the Utah Supreme Comt has already held the requirement to file a bond 



\1,'hen bringing state law claims against a police officer is constitutional as applied in usual and 



ordina1y circumstances. The Court further held that the bond requirement could be 



unconstitutional as applied if the plaintiff was impecunious and provided instruction that a 



district court had. the means to conduct preliminary proceedings to detennine the financial status 



of the plaintiff if a plaintiff makes such a claim. The City believes a $12,000.00 bond would be 



sufficient to cover fees and costs related to the state law claims that Plaintiff sets forth in his 



Amended Notice of Claim. The City does not request more than the $300 minimum undertaking 



set forth in Utah Code § 63G-7-601, which Plaintiff concedes he can afford. 



The State of Utah in addressing the constitutionality of Utah Code Ann. § 63G-7-601 



argues as an initial matter, Plaintiff does not have standing to challenge the statute and this Court 



should not reach the question ofthe constitutionality of Utah Code § 67G-7-601. Indeed, argues 



the State, Plaintiff Sean Kendall does not claim he carmot afford to file the (potentially 



refundable) $300 undertaldng. 



Moreover, the State contends the Undertaking Statute does not violate either substantive 



or procedural due process principles as the requirement serves at least two legitimate government 



interests: (1) discouraging nuisance suits, and (2) ensuring that the government will recoup at 



least so Plaintiff has not been denied access to the courts. Second, the high number of cases filed 



against govenunent entities and employees in Utah is evidence enough that the'unclertaking does 



not appear to bar anyone access to the courts. Finally, although Plaintiff argues that the 



Undertaking Statute does not provide any reasonable guidance for a court to determine the 



appropriate amount of an undertaking, this argument ignores reality and the law in Utah. 
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According to the State, the Utah Supreme Court has already addressed Plaintiffs complaint by 



noting with respect to the Bond Statute that: The courts have the means at their command of 



conducting appropriate preliminary procedures to make a determination on ... whether the 



plaintiff is in fact impecunious and unable to furnish the bond. As to the latter, it is significant 



that the statute itself allows some flexibility wherein it provides that the bond shall be "in an 



amount fixed by the court .... " This would permit the court to fix the bond in accordance with 



the plaintiffs circumstances, however impoverished he may be, and yet allow him access to the 



court to seekjustice .... Zamora v. Draper, 635 P.2d 78, 81 (Utah 1981). The same reasoning 



applies to the Undertaking Statute, 1vhich also authorizes a "sum fixed by the court." Utah Code 



§ 630-7-601(2). 



Additionally, the State argues the Statute does not violate the open courts clause as here, 



the undertaking statute abrogates no cause of action, but rather furthers the policy of 



discouraging nuisance suits. Moreover, the Statute does not violate the Petition Clauses or the 



First Amendment as the amount required in this case is not more than $300, the open-courts­



based argument fails because the undertaking requirement does not abrogate any cause of action, 



and the First Amendment argument fails because the undertaking has not actually denied 



Plaintiff (or anyone else) the right of access to the courts or to petition the government. Further, 



the State argues the undertaking is rationally related to legitimate state interests in discouraging 



frivolous suits and recouping costs incUITed in defending against such suits, which is all the 



Constitution requires in this context. See, e.g., ML.B. v. S.L.J., 519 U.S. 102, 123 (1996) 



(emphasizing "the general rule" that "fee requirements ordinarily are examined only for 



rationality .... [and] [t]he State's need for revenue to offset costs, in the mine run of cases, 
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satisfies the rationality requirement."). Finally, the State contends the statute does not violate 



equal protection because Kendall admits he can pay the $300 undertaking and has not been 



rebuffed from doing so. Consequently, he has not beeu deuied equal protection, nor cau he point 



to any other person whose equal protection rights have been violated by the Unde1iaking Stat11te. 



Plaintiff's Motion to Strike the Declaration ofl\1ark E. Kittrell 



With this motion, Plaintiff seeks to strike portions of the Declaration of Mark E Kittrell 



arguing the testimony sought to be offered by means of the Declaration relates to a hotly 



contested, perhaps dispositive issue. Also, it does not relate to the nature and value of legal 



services "rendered," but, rather, is offered as purportedly expe1t testimony conceming an 



estimate as to the legal services that will be required. in the fui11re, which is precluded by Rule 



3.7, Utah Rules of Professional Conduct. 



According to Plaintiff, he is not seeking to disqualify Mr. Kittrell as counsel for 



Defendants in this matter. Rather, he is seeking to preclude the need for disqualification by 



urging the Court to strike paragraphs 10, 12, and 15 of the Kittrell Declaration. 



Defendants oppose the motion arguing disqualification of Mr. Kittrell fi:om representing 



the City Defendants at any evidentiary hearing or at trial is not required. First, Plaintiff does not 



appear to be seeking disqualification. of Mr. Kittrell as counsel for the City Defendants at trial. 



Without a motion from the Plaintiff, the issue is not before the Court. Second, the testimony of 



Mr. Kittrell is permitted. Testimony relating to the "natUre and value of legal services rendered, 



is expressly permitted by Rule 3.7. Utah R. Prof. Cond. 3.7(a)(2). See also Restatement (Third) 



of Law Governing La'\vyers § 108, comm.ent g ("[t]he value oflegal services rendered in the 



proceeding may be testified to by an advocate."). Finally, whether a lawyer is disqualified from 



representing a client at trial is ultimately a matter of discretion for the Court to decide. See Utah 
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St. Bar Eth. Op. No. 03-02, 2004 WL 870584 (issued April19, 2004) ("There is no per se 



disqualification of a lawyer in a case where she may be called as a witness"). Finally, 



Defendants note that if Mr. Kittrell is disqualified, two attorneys are representing him and Ms. 



Slark may represent the City Defendants at either an evidentiary hearing or trial. 



As an initial matter, Defendants stipulate to the striking of paragraph 12, and 



consequently, such is stricken. As to the remaining portions, Rule 3. 7 Utah Rules of 



Professional Conduct provides: 



(a) A lav;ryer shall not act as advocate at a trial in which the la\vyer 
is likely to be a necessary witness unless: 



(a)(l) the testimony relates to an uncontested issue; 



(a)(2) the testimony relates to the nature and value oflegal services 
rendered in the case; or 



(a)(3) disqualification of the lawyer would work substantial 
hardship on the client. 



(b) A la'ivyer may act as advocate in a trial in which another la\V)'er 
in the la\V)'er's firm is likely to be called as a witness unless 
precluded from doing so by Rule 1.7 or Rule 1.9. 



In the instant, the Court finds Mr. Kittrell's submission does require his disqualification 



as an advocate in this case pursuant to Rule 3.7, and so orders. In light of this disqualification 



and after reviewing the Declaration of Mr. Kittrell, the Court is not persuaded the motion to 



strike is well taken and DENIES the same. 



Standard 



Summary judgment is appropriate when there are no genuine issues of material fact and 



the moving party is entitled to judgment as a matter oflaw. Rule 56, Utah R. Civ. P. 



Ruling 



As an initial matter, Plaintiff has stated that he is willing and able to post the $300 to 



satisify the Undertaking Statute and that amount should be paid by Kendall. As to the bond 
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requirement, the Court finds Kendall is impecunious and as a result, he is not required to furnish 



a bond. 



Tumii1g to the merits of the Motion for Summary Judgment, based upon the evidence in 



the record, the Comt does not find Plaintiff has standing to challenge the bond and unde1taking 



statutes because he admits he can afford the $300 filing fee and has collateral sufficient to cover 



the bond the City requests. To have standing to challenge the constitutionality of a statute, 



plaintiff must show application of the statute will deprive the plaintiff of some constitutional 



right. Hoyle v. Monson, 606 P .2d 240, 242w243 (Utah 1980). In Hoyle, the Utah Supreme Court 



found. the plaintiffs did not have standing to challenge the constitutionality of the filing fee 



statute because they were not impecunious so the filing fee stat11te did not deny them access to 



the court. In reaching this conclusion, the Court explained "the right and power of the judiciary 



to declare whether legislative enactments exceed constitutional limitations is to be exercised with 



considerable restraint and in conformity with fundrunentalmles." Hoyle, 606 P.2d at 242. "One 



such fundamental rule oflong-standing is that mmecessa1y decisions are to be avoided and that 



the courts should pass upon the constitutionality of a statute only when such a determination is 



essential to the decision in a case.'' Id. at 242. "A constitutional question does not arise merely 



because it is raised and a decision is sought thereon; rather, the constitutionality of a statute is to 



be considered in the light of the standing of the one who seeks to raise the question and of its 



particular application." I d. at 242. In this case, Kendall admits he can afford the $300 minimum 



payment contemplated by the ~de1taking statute and the City Defendants do not request an 



undertaking of more than $300. Moreover, the Court has found Kendall is impectlllious and no 



bond must be furnished. 
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Further, it is well settled that a statute "is presumed constitutional, and [that a court will] 



resolve any reasonable doubts in favor of constitutionality." Tindley v. Salt Lake City School 



Dist., 2005 UT 30, ~ 11, 116 P.3d 295. In the instant, the Utah Supreme Court has already held 



the bond statute is constitutional. Zamora v. Draper, 635 P.2d 78, 80-82 (Utah 1981) (holding 



prior bond statute with substantially the same language constitutional in the ordinary and usual 



circumstances); Snyder v. Cook, 688 P.2d 496 (Utah 1984) (same). 1 



Specifically, the Court considered the pur_Pose of the bond statute and concluded 



the statute was constitutional. The court 1vent on to find that the statute did not violate the open 



courts provision because a court "has means at their command of conducting appropriate 



preliminary procedures" to make determinations on such things as the applicability of the statute 



to the claims in the Complaint and whether the plaintiffvms impecunious and able to post a 



1 The prior bond statute, contained in Utah Code§ 78-11-10 states: 
Before any action may be filed against any sheriff, constable, peace officer, state road officer, or 
any other person charged with the duty of enforcement of the criminal laws of this state, or 
serv1ce 
of civil process, when such action arises out of, or in the course of the performance of his duty, 
or 
in any action upon the bond of any such officer, the proposed plaintiff, as a condition precedent 
thereto, shall prepare and file with, and at the time of filing the complaint in any such action, a 
written undertaking \Vith at least t\vo sufficient sureties in an amount to be fixed by the court, 
conditioned upon the diligent prosecution of such action, and, in the event judgment in the said 
cause shall be against the plaintiff, for the payment to the defendant of all costs and expenses that 
may be awarded against such plaintiff, including a reasonable attorney's fee to be fixed by the 
court. In any such action, the prevailing party therein shall, in addition to an award of costs as 
otherwise provided, recover from the losing party therein such sum as counsel fees as shall be 
allowed by the court. The official bond of any such officer shall be liable for any such costs and 
attorney fees. 



The current bond statute Utah Code§ 78B-3-104 states: 
(1) A person may not file an action against a law enforcement officer acting within the 
scope of the officer's official duties unless the person has posted a bond in an amount 
detennined by the court. 
(2) The bond shall cover all estimated costs and attorney fees the officer may be expected 
to incur in defending the action, in the event the officer prevails. 
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bond. Zamora, 635 P.2d at 81. Moreover, like the bond statute, the undertaking statute contains 



the same language that the "sum be fixed by the court" that the Court in Zamora found important 



and gave courts flexibility to detem1ine whether the statute would be unconstitutional as applied 



to a particular plaintiff. 



Additionally, Plaintiff has not shown the bond or unde1:taki11gs statutes are facially 



unconstitutional as the Utah Supreme Court has found that that the bond statute is reasonably 



related to the proper legislative purpose of detell'ing repeat and vexatious litigation that arises as 



tl1e result the nature of a police officer's work and Plaintiff does not argue that the undertakings 



statute is not rationally related to the legitimate govemment pmpose. 



With respect to, Section 78B-5-825, such provides a different standard for the a.. ward of 



attmney fees and does not render the bond statute unconstitutional. 



Finally, the Bond and Unde1iaking Statutes do not violate procedural due process, the 



open comi:s provision, the right to petition government or equal protection because in addition to 



that noted above, both statutes have been interpreted by the Utah Supreme Court to give a court 



flexibility to waive the requirement to file a bond or undertaking if the Plaintiff is impecunious. 



Based upon the forgoing, Plaintiffs Motion for Summary Judgment is, respectfully, 



DENIED. 



DATED this 1-/ day of September, 2015. 
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CERTIFICATE OF NOTIFICATION 



I certify that a copy of the attached document was sent to the following 



people for case 150900558 by the method and on the date specified. 



JYIAIL: 



JVIAIL: 



CITY 



MAIL: 



CITY 



Date: 



ROSS C ANDERSON 460 S 400 E SALT LAKE CITY 1 UT 84111 



J'flARK E KITTRELL 451 S STATE ST STE 505A PO BOX 145478 SALT LAKE 



UT 84114 



SAMANTHA J SLARK 451 S STATE ST STE 505A PO BOX 145478 SALT LAKE 



UT 84114 



09/21/2015 /s/ NAKIA NUUSILA 



Deputy Court Clerk 
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U.C.A. 1953 § 78-11-10 
West’s Utah Code Annotated Currentness 
Title 78. Judicial Code 
Part II. Actions, Venue, Limitation of Actions 
Chapter 11. Actions—Right to Sue and Be Sued 
§ 78-11-10. Actions against officers—Costs and attorneys’ fees 



Before any action may be filed against any sheriff, constable, peace officer, state road officer, or any other person charged 
with the duty of enforcement of the criminal laws of this state, or service of civil process, when such action arises out of, or 
in the course of the performance of his duty, or in any action upon the bond of any such officer, the proposed plaintiff, as a 
condition precedent thereto, shall prepare and file with, and at the time of filing the complaint in any such action, a written 
undertaking with at least two sufficient sureties in an amount to be fixed by the court, conditioned upon the diligent 
prosecution of such action, and, in the event judgment in the said cause shall be against the plaintiff, for the payment to the 
defendant of all costs and expenses that may be awarded against such plaintiff, including a reasonable attorney’s fee to be 
fixed by the court. In any such action, the prevailing party therein shall, in addition to an award of costs as otherwise 
provided, recover from the losing party therein such sum as counsel fees as shall be allowed by the court. The official bond of 
any such officer shall be liable for any such costs and attorney fees. 



Laws 1951, c. 58, § 1. 
 
Current through 2007 General Legislative Session. 
End of Document 
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KeyCite Yellow Flag - Negative Treatment 
  Proposed Legislation 



West’s Utah Code Annotated  
Title 78b. Judicial Code 



Chapter 3. Actions and Venue 
Part 1. Actions--Right to Sue and be Sued 



U.C.A. 1953 § 78B-3-104 



§ 78B-3-104. Actions against officers--Bond required--Costs and attorney fees 



Currentness 



 (1) A person may not file an action against a law enforcement officer acting within the scope of the officer’s official duties 
unless the person has posted a bond in an amount determined by the court. 



 (2) The bond shall cover all estimated costs and attorney fees the officer may be expected to incur in defending the action, in 
the event the officer prevails. 



 (3) The prevailing party shall recover from the losing party all costs and attorney fees allowed by the court. 



 (4) In the event the plaintiff prevails, the official bond of the officer shall be liable for the plaintiff’s costs and attorney fees. 



Credits 
 
Laws 2008, c. 3, § 680, eff. Feb. 7, 2008. 



U.C.A. 1953 § 78B-3-104, UT ST § 78B-3-104 
Current through 2015 First Special Session 
End of Document 
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294 P.3d 656
Court of Appeals of Utah.



BV LENDING, LLC and BV Jordanelle,
LLC, Plaintiffs and Appellants,



v.
JORDANELLE SPECIAL SERVICE DISTRICT,



Utah Special Improvement District No. 2005–2,
and W. Jeffrey Fillmore, Defendants and Appellees.



No. 20111089–CA.
|



Jan. 10, 2013.



Synopsis
Background: Owner of property in a special service district
and mortgagee that transferred the property to the owner
following a foreclosure sale filed a complaint seeking a
declaratory judgment that Utah Area Assessment Act notice
requirements that did not require actual notice of assessment
ordinances to individual mortgagees in special service district
were unconstitutional. The Fourth District Court, Heber
Department, Derek P. Pullan, J., dismissed the action, finding
that property owner and mortgagee had neither traditional nor
alternative standing to assert notice claims. Property owner
and mortgagee appealed.



Holdings: The Court of Appeals, Davis, J., held that:



[1] mortgagee did not have traditional standing to challenge
the Act, and



[2] plaintiffs did not have alternative standing.



Affirmed.



Attorneys and Law Firms



*657  Michael R. Johnson and Matthew M. Cannon, for
Appellants.



Mark R. Gaylord and Melanie J. Vartabedian, for Appellees.



Opinion



DAVIS, Judge:



¶ 1 BV Lending, LLC and BV Jordanelle, LLC (collectively,
Appellants) challenge the trial court's partial dismissal of their
complaint against Jordanelle Special Service District (JSSD)
for lack of standing. We affirm.



BACKGROUND



¶ 2 In February 2006, the Wasatch County Council (the
Council) created JSSD, a special service district established
pursuant to the Utah County Improvement District Act.
JSSD's boundaries (the District) encompassed real property
(the Property) owned by PWJ Holdings, LLC (PWJ). In
March 2008, BV Lending made two loans to PWJ, in return
for which PWJ signed two promissory notes, which were
secured under the terms of a deed of trust granting BV
Lending a first priority lien on the Property. PWJ filed chapter
11 bankruptcy on February 10, 2009.



¶ 3 On June 23, 2009, the Council recorded a Notice of
Proposed Assessment against all property within the District,
including the Property. On July 8, 2009, the Council adopted
an Assessment Ordinance levying an assessment against
property owners within *658  the District that were expected
to benefit from certain improvements made by JSSD. Notice
of the Assessment Ordinance was provided in accordance
with the Utah Assessment Area Act, which does not require
that actual notice be given individually to mortgagees. See
Utah Code Ann. § 11–42–402(2)–(3) (LexisNexis 2012)
(requiring that notice be published in a local newspaper of
general circulation or, if there is no such paper, posted in
at least three local public places; be published on the Utah
Public Notice Website; and be mailed to property owners).
BV Lending apparently did not receive actual notice of the
Assessment Ordinance until after August 14, 2009, which



was the last day it could be challenged. 1  BV Lending did
not object to the Assessment Ordinance at that time. On
September 24, 2009, JSSD recorded a Notice of Assessment
Interest against the Property.



1 However, on or about May 11, 2009, BV Lending



apparently received a copy of a disclosure statement,



filed by PWJ in connection with its bankruptcy, that



disclosed the existence of JSSD's secured claim arising



out of the soon-to-be-adopted Assessment Ordinance.
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¶ 4 As a result of PWJ's default on its obligations to BV
Lending, BV Lending obtained relief from the automatic
stay associated with the bankruptcy and foreclosed on the
Property. BV Lending purchased the Property via credit bid



on October 29, 2009. 2  That same day, BV Jordanelle filed
Articles of Organization and BV Lending transferred title to
the Property to BV Jordanelle. BV Jordanelle recorded its
interest on November 10, 2009. Appellants explain that BV
Jordanelle “is an affiliated special purpose entity that was
formed specifically to hold title to the ... Property.”



2 The amount of the credit bid included all that BV



Lending was owed under the two PWJ promissory notes.



¶ 5 Despite receiving various notices regarding the
assessment after recording its deed to the Property, BV
Jordanelle failed to pay the assessment. On April 16, 2010,
JSSD sent BV Jordanelle a notice informing it that the unpaid
balance had been accelerated due to nonpayment. When BV
Jordanelle still failed to pay any portion of the assessment,
JSSD commenced nonjudicial foreclosure proceedings. See
generally id § 11–42–502(1)(c) (“If an assessment or an
installment of an assessment is not paid when due, the local
entity may sell the property on which the assessment has been
levied for the amount due plus interest, penalties, and costs, in
the manner provided ... in Title 57, Chapter 1, Conveyances,
as though the property were the subject of a trust deed in
favor of the local entity.”); id. §§ 57–1–21 to –27 (2010)
(outlining the requirements and procedures for nonjudicial
foreclosure of a trust deed). Appellants then filed a complaint
seeking, inter alia, a declaratory judgment proclaiming that
the Utah Assessment Area Act's notice requirements are
unconstitutional and that JSSD's assessment methods violated
Appellants' constitutional rights (collectively, the Notice
Claims). JSSD filed a motion to dismiss, alleging that
Appellants lacked standing to bring those claims. The trial



court granted the motion with respect to the Notice Claims, 3



determining that neither BV Lending nor BV Jordanelle had



either traditional or alternative standing. 4



3 The trial court also dismissed BV Lending's other claims



on standing grounds and dismissed another of BV



Jordanelle's claims on the merits. Appellants do not



challenge these dismissals. The court denied JSSD's



motion to dismiss with respect to the rest of BV



Jordanelle's claims, which remain pending in the trial



court.



4 Appellants also filed a motion to enjoin JSSD's



foreclosure in conjunction with their complaint, but



the preliminary injunction hearing was canceled after



BV Jordanelle filed for bankruptcy on September



2, 2010, which automatically stayed the foreclosure.



The bankruptcy court abstained from considering the



issues relating to JSSD's motion to dismiss and



transferred that portion of the case back to the



state trial court, whereupon the trial court dismissed



Appellants' Notice Claims on standing grounds, as



herein described. The bankruptcy was dismissed by



stipulation on November 29, 2011. JSSD commenced



a new nonjudicial foreclosure proceeding on December



19, 2011, and ultimately purchased the Property at a



trustee's sale on November 13, 2012, via credit bid.



ISSUE AND STANDARD OF REVIEW



[1]  ¶ 6 Appellants argue that the trial court erred
by determining that they had neither traditional nor
alternative standing to *659  assert the Notice Claims. “[A]
determination of standing is generally a question of law,
which we review for correctness.” Mellor v. Wasatch Crest
Mut. Ins. Co., 2009 UT 5, ¶ 7, 201 P.3d 1004.



ANALYSIS



I. Traditional Standing



[2]  [3]  ¶ 7 To establish traditional standing, “the
petitioning party must allege that it has suffered or will
suffer[ ] some distinct and palpable injury that gives [it]
a personal stake in the outcome of the legal dispute.”
Utah Chapter of the Sierra Club v. Utah Air Quality Bd.,
2006 UT 74, ¶ 19, 148 P.3d 960 (alterations in original)
(citation and internal quotation marks omitted). A party who
asserts a “distinct and palpable injury” must demonstrate the
following:



First, the party must assert that it has
been or will be adversely affected by
the [challenged] actions. Second, the
party must allege a causal relationship
between the injury to the party, the
[challenged] actions and the relief
requested. Third, the relief requested
must be substantially likely to redress
the injury claimed.



Id. (alterations in original) (citations and internal quotation
marks omitted).
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A. BV Lending Does Not Have Traditional Standing.
¶ 8 The trial court stated that the lack of notice impaired
BV Lending's ability to contest the assessment and avoid
potential adverse effects on its security interest, and that
there was a connection between that injury and the relief
sought via BV Lending's constitutional claims. However, the
court determined that BV Lending “eliminated any stake
it may have had in the outcome of these proceedings and
the relief sought” when it foreclosed on the property, which
extinguished its deed of trust, and then transferred the
property to BV Jordanelle.



[4]  [5]  ¶ 9 Appellants interpret the trial court's holding as
recognizing that it met the first two elements of the three-
step inquiry and failed only on the redressability element.
They then proceed to argue that “because of the importance to
organized society that procedural due process be observed,”
see Carey v. Piphus, 435 U.S. 247, 266, 98 S.Ct. 1042, 55
L.Ed.2d 252 (1978), redressability is not essential to standing
where a violation of procedural due process is alleged. Cf.
id. (determining that a party could seek nominal damages for
violation of procedural due process rights without proving
an actual injury). However, we disagree with Appellants'
assessment of the trial court's ruling. The three-step inquiry
pertains only to whether a “distinct and palpable injury” has
occurred; even where such an injury is demonstrated, the
party asserting it must show that the injury “gives [it] a
personal stake in the outcome of the legal dispute,” Sierra
Club, 2006 UT 74, ¶ 19, 148 P.3d 960 (alteration in original)
(citation and internal quotation marks omitted). It was BV
Lending's lack of a personal stake in the outcome, not the
redressability of its injury, that the trial court found pivotal
to its determination that BV Lending lacked standing. Thus,
even assuming that it was unnecessary for BV Lending to
demonstrate redressability in the context of its due process
claims—an issue on which we express no opinion—its lack of
a personal stake in the outcome due to its having extinguished
its security interest and transferred the Property to another
entity deprives it of standing with respect to the Notice
Claims.



B. Appellants' Argument That BV Jordanelle Has
Traditional Standing Is Inadequately Briefed.
¶ 10 The trial court determined that BV Jordanelle lacked
standing to bring the Notice Claims because it did not exist
as a legal entity at the time the assessments were levied and
because it took title with at least constructive notice of the



assessments due to their being a matter of public record.
It also determined that BV Jordanelle could not litigate the
rights of BV Lending because it was not BV Lending's
successor in interest to the promissory notes or the deed of



trust. 5



5 This finding requires an assumption that those



documents retained any efficacy following the



foreclosure sale and transfer to BV Jordanelle.



*660  [6]  ¶ 11 Appellants maintain that BV Jordanelle
“could assert the rights of BV[ Lending] in this matter under
the ‘third-party standing’ doctrine.” They then cite several
sources explaining the third-party standing doctrine. That is
the extent of Appellant's analysis of this issue, and we find



it to be inadequate. 6  See generally Utah R.App. P. 24(a)(9)
(requiring that a party's argument “contain the contentions
and reasons of the appellant with respect to the issues
presented ... with citations to the authorities, statutes, and
parts of the record relied on”); State v. Green, 2004 UT 76,
¶ 13, 99 P.3d 820 (“Implicitly, rule 24(a)(9) requires not just
bald citation to authority but development of that authority
and reasoned analysis based on that authority.” (citation and
internal quotation marks omitted)). Accordingly, we do not
address this argument further and we affirm the trial court's
determination that BV Jordanelle lacked traditional standing.
See generally Broderick v. Apartment Mgmt. Consultants,
LLC, 2012 UT 17, ¶ 11, 279 P.3d 391 (“[W]e have discretion
to not address an inadequately briefed argument.” (citation



and internal quotation marks omitted)). 7



6 Appellants represented at oral argument that there are no



other cases that have employed the third-party standing



doctrine under circumstances similar to those in this case.



7 Appellants also appear to assert that BV Lending and BV



Jordanelle together might have traditional standing even



if neither of them has such standing alone. Appellants



cite no authority in support of this assertion, and we



are aware of none. While it may be true that the



circumstances presented here bring about a situation



where “no one in the world can now assert the Notice



Claims, because no one in the world has standing to



bring those claims,” Appellants fail to explain why that



would be an impermissible result. And in any event,



there is nothing to prevent individuals affected by the



Utah Assessment Area Act in the future to contest its



constitutionality at that time.
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II. Alternative Standing



[7]  ¶ 12 Appellants next assert that even if they lack
traditional standing, BV Jordanelle meets the requirements
for alternative standing under Utah law. A party may “qualify
for alternative standing if the party is (1) an appropriate
party to bring suit and (2) the issue being presented is
one of sufficient public importance to balance the absence
of the traditional standing criteria.” City of Grantsville v.
Redevelopment Agency of Tooele City, 2010 UT 38, ¶ 16, 233
P.3d 461 (citation and internal quotation marks omitted).



¶ 13 The trial court determined that BV Lending is not an
appropriate party to bring suit because, due to its no longer
being obligated to pay the assessment, it lacks “the interest
necessary to effectively assist the court in developing and
reviewing all relevant legal and factual questions.” Id. ¶ 17
(citation and internal quotation marks omitted). And although
the court considered BV Jordanelle to be an appropriate
party, given that it is the obligor under the Assessment



Ordinance, 8  the court determined that the claims at issue did
“not present issues of sufficient public importance to grant
BV [ Jordanelle] alternative standing.”



8 We do not evaluate the determination that BV



Jordanelle's status as an obligor makes it an appropriate



party because we conclude that the Notice Claims do



not present issues of sufficient public importance. See



generally City of Grantsville v. Redevelopment Agency



of Tooele City, 2010 UT 38, ¶ 16, 233 P.3d 461.



However, as pointed out by Appellants' counsel at oral



argument, the nature of the assessment lien is such that



the obligation to pay the assessment follows the Property.



Thus, it appears that BV Jordanelle has no remaining



obligation to JSSD now that JSSD has purchased the



Property. In light of these facts, BV Jordanelle may no



longer be an appropriate party. Further, as we observe,



see supra note 7; infra ¶ 16, the issues Appellants seek to



litigate are very likely to be raised in the future by other



entities with standing.



[8]  [9]  ¶ 14 Appellants do not challenge the trial court's
determination that BV Lending is not an appropriate party
and therefore lacks alternative standing, and they reaffirmed
this position at oral argument. However, Appellants argue
that their claims present issues of sufficient public importance
for BV Jordanelle to be granted alternative standing. Their
argument relies primarily on the fact that their claims
implicate constitutional rights. Because the resolution of



those claims could impact the rights of any number of other
property owners to receive notice in the future, they maintain
that their claims are of sufficient public importance. But
“this *661  Court will not readily relieve a plaintiff of
the salutory requirement of showing a real and personal
interest in the dispute,” Jenkins v. Swan, 675 P.2d 1145, 1150
(Utah 1983), and our jurisprudence suggests that an issue of
public importance is generally one where the outcome of the
particular dispute at issue will itself affect the community,
not one which involves only a potential impact on certain
individual members of the public in the future.



¶ 15 For example, in City of Grantsville v. Redevelopment
Agency of Tooele City, 2010 UT 38, 233 P.3d 461, the party
seeking alternative standing alleged that Tooele City and its
redevelopment agency had breached an agreement relating
to the redevelopment of a decommissioned military base by
selling the property and using the proceeds for the benefit of
Tooele City rather than the members of the broader Tooele
County community that were affected by the base's closing.
Id. ¶ 6. The supreme court determined that Grantsville City
had alternative standing to bring its claims because the entire
community had an interest in having the issue litigated due to
its having a stake in the sale or development of the military
base. Id. ¶ 19. Similarly, in Utah Chapter of the Sierra Club
v. Utah Air Quality Board, 2006 UT 74, 148 P.3d 960, the
issue raised by the party seeking alternative standing was
whether the Executive Secretary of the Utah Division of Air
Quality had complied with state and federal law in approving
the construction of a power plant. Id. ¶ 3. The supreme
court considered this to be an issue of public importance
because the alleged violations would directly affect the entire
community due to the power plant's proximity to homes
and Capitol Reef National Park. Id. ¶ 44; see also Cedar
Mountain Envtl., Inc. v. Tooele Cnty., 2009 UT 48, ¶ 19, 214
P.3d 95 (determining that a question of whether “land use
decisions involving the storage of hazardous waste [were]
properly made in accordance with state and local laws” was
an issue of public importance because it “pose[d] potential
environmental and health-related harms to the citizens of
Tooele County”); Magna Water Co. v. Strawberry Water
Users Ass'n, 2012 UT App 184, ¶ 17, 285 P.3d 1 (determining
that “the recapture and reuse of the [Strawberry Valley
Project] water may affect a large number of water users in
Utah” and that “the public has an interest in having this issue
fully litigated” because the specific dispute at issue had “the
potential to impact a large portion of the community”).
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[10]  ¶ 16 In fact, we are aware of no Utah cases that address
alternative standing in any context other than where the
challenged actions directly impact the public. Such situations
are distinguishable from the one presented in this case, in
which Appellants raise issues that, while important, have
only the potential to impact other individuals or entities
similarly situated at some future time. In other words, had the
Council's failure to provide BV Lending with actual notice
of the Assessment Ordinance itself impacted the community
at large, then this might be considered an issue of public
importance. To the contrary, the only impact the issue raised
by the Notice Claims might have on the public is the potential
that other individuals or entities might in the future suffer
injury when, like BV Lending, they do not receive actual
notice of an assessment that might affect their security
interest in specific property. And if that were to happen,
such individuals or entities would themselves have standing
to challenge the Utah Assessment Area Act in the context
of their own injuries. Thus, it is difficult to see how the
resolution of this issue at this particular point in time would
be a matter of public importance. Accordingly, we agree with
the trial court that it would be inappropriate to grant BV
Jordanelle alternative standing under the facts of this case.



CONCLUSION



¶ 17 We agree with the trial court that Appellants have neither
traditional nor alternative standing to litigate their Notice
Claims. BV Lending lacks traditional standing because,
having transferred the Property to BV Jordanelle, it no
longer has any stake in the outcome of this dispute. It
lacks alternative standing as an appropriate party for the
same reason. We do not consider BV Jordanelle's traditional
standing argument, based on the third-party standing doctrine,
*662  because it is inadequately briefed. We further



determine that BV Jordanelle lacks alternative standing
because the issues raised in the Notice Claims are not of
sufficient public importance. Accordingly, we affirm the trial
court's partial grant of JSSD's motion to dismiss.



Judge JAMES Z. DAVIS authored this Opinion, in which
Judges GREGORY K. ORME, and STEPHEN L. ROTH,
concurred.



All Citations



294 P.3d 656, 725 Utah Adv. Rep. 18, 2013 UT App 9



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.





http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0104833901&originatingDoc=I46c355ce5b6411e287a9c52cdddac4f7&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0125362601&originatingDoc=I46c355ce5b6411e287a9c52cdddac4f7&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0331292101&originatingDoc=I46c355ce5b6411e287a9c52cdddac4f7&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


MH7014


Highlight





SS0265


Highlight



















Barnett v. Adams, 273 P.3d 378 (2012)



699 Utah Adv. Rep. 12, 2012 UT App 6



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1



273 P.3d 378
Court of Appeals of Utah.
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Synopsis
Background: Father petitioned for a child protective order
for out-of-wedlock child. The Third District Juvenile Court,
Salt Lake Department, No. 1036546, Andrew A. Valdez, J.,
granted petition. Mother appealed.



Holdings: The Court of Appeals, Davis, P.J., held that:



[1] collateral consequences did not exist that would allow
appellate review of mother's mooted claims challenging child
protective order, and



[2] public interest exception to mootness doctrine did not
apply to require appellate review of mother's claims.



Appeal dismissed; rehearing denied.



*379  Third District Juvenile, Salt Lake Department,
1036546; The Honorable Andrew A. Valdez.



Attorneys and Law Firms



Mary Rutledge, Payson, for Appellant.



Ezekiel R. Dumke IV, Salt Lake City, for Appellee.



Martha Pierce, Salt Lake City, Guardian ad Litem.



Before Judges DAVIS, McHUGH, and THORNE.



AMENDED OPINION 1



1 This Amended Opinion replaces the Opinion in Case No.



20100562–CA issued on December 1, 2011.



DAVIS, Presiding Judge:



¶ 1 Polly Adams (Mother) appeals the juvenile court's grant
of Sean Barnett's (Father) child protective order petition. We
dismiss the appeal because the issues are moot.



BACKGROUND



¶ 2 Mother and Father are the parents of J.B. (Child). The
two parents were never married to each other. Mother was
awarded primary custody of Child in a paternity case in 2004.
Father filed a child protective order petition in the juvenile
court on May 26, 2010, based upon Child's statements to both
Father and Child's school principal that Mother beat him the
previous night and “had been hitting him for a long time.”
The juvenile court granted an ex parte protective order, which
gave Father temporary custody of Child, and set a hearing
on the petition for June 10, 2010. See generally Utah Code
Ann. § 78B–7–203(1) (Supp.2011) (“If an ex parte order is
granted, the court shall schedule a hearing within 20 days
after the ex parte determination.”). Throughout the June 10
hearing, the juvenile court posed questions to each party's
counsel and at times interrupted counsel as they answered.
For instance, Mother's objections were often interrupted
before her counsel could articulate the reasons behind the
objection. Her objections were primarily on hearsay grounds,
arguing that the statements in Father's protective order
petition, the guardian ad litem's (GAL) statements pertaining
to her interview with Child, and the report created by the
Division of Child and Family Services (DCFS) constituted
inadmissible hearsay. Toward the end of the proceeding,
Mother's counsel repeated these objections, stating, “[T]here
is no testimony other than ... hearsay....” The juvenile court
summarily overruled the objections, agreeing with the GAL
that the hearing was “dispositional in nature and the rules of
juvenile procedure permit hearsay testimony [in dispositional
proceedings].” The juvenile court found that Child was “in
imminent danger of abuse” and concluded that it was “not
safe [for him] to return home without instituting some form of
protective supervision services or a safety plan.” The juvenile
court granted Father's petition in a Final Protective Order
against Mother (the protective order). The protective order
provided that Child be “placed in the temporary custody of
[Father],” authorized supervised visitation for Mother, and
ordered DCFS “to provide protective supervision services to
the child” and “to establish a safety plan [for Mother and



Father to] follow.” 2  The protective order was to expire “150
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days from the date of the order,” or on or around November
10, 2010. Mother filed an appeal from the protective order on
July 8, 2010.



2 The protective order also ordered the parties to



participate in family counseling.



ISSUE AND STANDARD OF REVIEW



¶ 3 Mother appeals the protective order, arguing that
the evidence supporting it consisted entirely of hearsay
statements that the juvenile court erred in admitting, that the
protective order was against the clear weight of the admissible
evidence, and that Mother's due process rights were violated
because the juvenile court assumed Father's burden of proof
by actively questioning the witnesses.



[1]  [2]  [3]  ¶ 4 Before addressing Mother's arguments,
however, we must be satisfied that the issues raised are
not moot or that an *380  exception to the mootness



doctrine applies. 3  A case is deemed moot “[i]f the requested
judicial relief cannot affect the rights of the litigants.”
H.U.F. v. W.P.W., 2009 UT 10, ¶ 21, 203 P.3d 943
(alteration in original) (internal quotation marks omitted).
“Because mootness is a matter of judicial policy, the
ultimate determination of whether to address an issue that is
technically moot rests in the discretion of this court.” In re
C.D., 2010 UT 66, ¶ 13, 245 P.3d 724 (internal quotation
marks omitted). In addition,



3 The GAL argues that the protective order does not



constitute a final, appealable order because it has been



consolidated with a paternity modification proceeding



that is pending, and has possibly been completed, in the



district court. Because another panel of this court denied



the GAL's motion to supplement the record, the record



presented on appeal does not contain any information



for us to verify this assertion—not even an order from



the juvenile court transferring the case to the district



court or a case number to confirm that there is in fact an



active proceeding in the district court dealing with issues



relevant to this appeal. Accordingly, we do not address



the GAL's finality argument.



[t]he function of appellate courts, like that of courts
generally, is not to give opinions on merely abstract or
theoretical matters, but only to decide actual controversies
injuriously affecting the rights of some party to the
litigation, and it has been held that questions or cases which



have become moot or academic are not a proper subject to
review.
McRae v. Jackson, 526 P.2d 1190, 1191 (Utah 1974)
(internal quotation marks omitted).



ANALYSIS



¶ 5 Here, the protective order against Mother “presumably
expired by its own terms,” Burkett v. Schwendiman, 773
P.2d 42, 44 (Utah 1989) (mem.), on or around November
10, 2010, and there is no information in the record to
indicate it was continued in effect. Consequently, reversal
of the juvenile court's grant of the protective order cannot
affect Mother's rights because the protective order, and the
orders and conditions contained therein, should have expired
roughly one year ago. Thus, the issues presented on appeal
are moot.



I. Collateral Consequences Exception to Mootness



[4]  ¶ 6 Mother argues that we should nonetheless review
her mooted claims because the doctrine of collateral



consequences applies. 4  We disagree.



4 We denied the GAL's first motion to dismiss Mother's



appeal on mootness grounds and requested that the



parties brief, “along with all other relevant issues, ... the



mootness argument raised by the [GAL] and the issue of



whether any potential collateral consequences preclude



dismissal on mootness grounds.”



¶ 7 “Where collateral legal consequences may result from an
adverse decision, courts have generally held an issue not moot
and rendered a decision on the merits.” In re Giles, 657 P.2d
285, 286 (Utah 1982) (citing Carafas v. LaVallee, 391 U.S.
234, 88 S.Ct. 1556, 20 L.Ed.2d 554 (1968)); see also Putman
v. Kennedy, 279 Conn. 162, 900 A.2d 1256, 1261 (2006)
(“[T]he court may retain jurisdiction when a litigant shows
that there is a reasonable possibility that prejudicial collateral
consequences will occur ....” (omission in original) (internal
quotation marks omitted)). This exception to mootness is
generally applied in criminal cases. See In re Giles, 657
P.2d at 286 (“The doctrine of collateral legal consequences
is chiefly applied in criminal cases where the absence or
presence of those consequences may determine a criminal's
chance of rehabilitation or recidivism.” (citing Sibron v. New
York, 392 U.S. 40, 88 S.Ct. 1889, 20 L.Ed.2d 917 (1968)));
see also Sibron, 392 U.S. at 57, 88 S.Ct. 1889 (“[A] criminal
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case is moot only if it is shown that there is no possibility
that any collateral legal consequences will be imposed on
the basis of the challenged conviction.”); Gardiner v. York,
2010 UT App 108, ¶ 33, 233 P.3d 500 (same), cert. denied,
238 P.3d 443 (Utah 2010). Accordingly, the examples of
collateral consequences that preclude a case from mootness
are relatively limited. See, e.g., In re Giles, 657 P.2d at
286–87 (applying the collateral consequences exception “to
patients of mental hospitals who face ... deprivations of
liberty [similar to prisoners] and whose commitment and
hospitalization must stand scrutiny on the merits when
challenged”); *381  Duran v. Morris, 635 P.2d 43, 45 (Utah
1981) (listing possible collateral consequences in the criminal
law context).



¶ 8 However, one commonality among the applications
of the collateral consequences doctrine is the need for
the consequences complained of to be more than merely
speculative. See, e.g., Spencer v. Kemna, 523 U.S. 1, 14,
118 S.Ct. 978, 140 L.Ed.2d 43 (1998) (holding that “a
possibility rather than a certainty or even a probability” of
suffering a collateral consequence is insufficient to overcome
mootness); Fratis v. Ortiz, 190 Fed.Appx. 686, 688 (10th
Cir.2006) (applying Spencer, 523 U.S. at 14, 118 S.Ct. 978,
and holding that collateral consequences must be shown,
not presumed); State v. Moore, 2009 UT App 128, ¶ 17,
210 P.3d 967 (explaining that collateral consequences “will
not [be] presume[d]” when a party has failed to show that
the consequences complained of are “actual [and] adverse”).
Thus, a litigant must show that the collateral consequences
complained of are not merely hypothetical or possible but
that they are probable and represent actual and adverse
consequences. See Spencer, 523 U.S. at 14, 118 S.Ct. 978;
Moore, 2009 UT App 128, ¶ 17, 210 P.3d 967; cf. Putman,
900 A.2d at 1261–62 (noting that Connecticut recognizes a
diverse array of collateral consequences, “includ[ing] harm
to a defendant's reputation as a result of the judgment
at issue,” and that a “litigant must show that there is a
reasonable possibility that prejudicial collateral consequences
will occur ... by more than mere conjecture, but need not
demonstrate that these consequences are more probable than
not”).



¶ 9 Assuming without deciding that the collateral
consequences doctrine ought to apply in this civil
context, Mother's alleged collateral consequences are merely
speculative. Specifically, Mother argues that “the juvenile
court's erroneous adjudication of child abuse” in the
protective order prompted Father to file a petition to modify



the Order of Paternity, which resulted in Mother losing
primary physical custody of Child. Additionally, Mother
asserts that as a result of this adjudication of abuse she “is now
listed on the management information system [MIS], which
listing legally impairs her right to foster a child, adopt a child,



or work with children.” 5  Mother, however, does not claim
that she has attempted or even plans to exercise “her right
to foster a child, adopt a child, or work with children” or
that being listed in the MIS actually impaired her ability to



pursue any of these things. 6  She has simply listed potential
legal impairments that generally impact a person listed in the
MIS, not injuries that she has actually suffered or will even
likely suffer based on a pending application to foster, adopt,
or work with children, or even based on any expressed *382
intent by Mother to pursue a foster placement, adoption, or



occupation with children. 7  Thus, assuming that the collateral
consequences doctrine ought to apply in this instance, “the
hypothetical impact” of Mother's listing in the MIS “does
not create a collateral legal consequence that prevents the



conclusion that [Mother]'s claim is moot.” 8  See Moore, 2009
UT App 128, ¶ 14, 210 P.3d 967; see also Spencer, 523 U.S. at
14, 118 S.Ct. 978. When a party has not shown the existence
of “actual, adverse collateral consequences[,] ... we will not
presume that such collateral consequences exist.” Moore,
2009 UT App 128, ¶ 17, 210 P.3d 967 (footnote omitted).
Assuming, without deciding, that the collateral consequences
doctrine applies in this civil context, we conclude that
collateral consequences do not exist here, and therefore the
exception does not preclude dismissal of Mother's appeal on
mootness grounds.



5 Utah Code section 62A–4a–1003 requires DCFS to



maintain a management information system that contains



information regarding the complete history of each child



involved in a child welfare case. See Utah Code Ann.



§ 62A–4a–1003(2) (2011). Among other things, a child



welfare case history filed in the MIS should include “a



record of all reports of abuse or neglect received by the



division with regard to that child's parent [or] parents”



and indicate the status and findings of those reports. Id. §



62A–4a–1003(2)(e). This case history is “exclusively for



the purposes of foster parent licensure and monitoring.”



Id. § 62A–4a–1003(2). Additionally, “[w]ith regard to



all child protective services cases, the [MIS] shall: (a)



monitor the compliance of each case with ... [DCFS] rule



and policy ... and (b) include [identifying information]



of the alleged perpetrator....” Id. § 62A–4a–1003(4).



The information in the MIS is accessible within DCFS



“upon the approval of the executive director, on a
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need-to-know basis,” id. § 62A–4a–1003(5), and may



be accessible to a limited number of other individuals



under certain circumstances, see id. § 62A–4a–1003(6)



(noting that DCFS may allow “its contract providers,



court clerks ..., and the Office of the Guardian Ad



Litem to have limited access to the [MIS]”); id. § 62A–



4a–1006 (recognizing that the Licensing Information



System, a subsection of the MIS, is accessible outside



DCFS, but only for limited purposes and by specific



organizations); see also Devlin v. Smalley, 4 F.Supp.2d



1315, 1323 (D.Utah 1998) (mem.) (“A few provisions



in the Utah Administrative Code require the Office of



Licensing to use the [MIS] database to screen applicants



for licensure, but the provisions do not mandate that



the Office of Licensing take any particular action with



respect to the application as a result. The point of the



database, as the statute itself indicates, is to facilitate the



sharing of information between departments within [the



Department of Human Services].”).



6 Mother provides no evidence to substantiate her assertion



that she is now listed in the MIS. For purposes of this



appeal, we assume that her assertion is accurate.



7 In fact, the record indicates that most of Mother's work



experience has been in administrative settings, in the



food service industry, and in mortgage lending. Notably



absent from the record is any indication that Mother has



ever held a position working with children.



8 Additionally, the GAL asserts that since filing this



appeal, Mother has voluntarily relinquished her parental



rights in a district court proceeding. Although the record



provided on appeal does not indicate whether Mother



has actually voluntarily relinquished her parental rights,



if she has, such a result further undermines Mother's



collateral consequences argument.



II. Public Interest Exception to Mootness



[5]  [6]  ¶ 10 In addition to the collateral consequences
exception, we may review a technically moot claim if we
determine that the public interest exception applies. See In re
C.D., 2010 UT 66, ¶ 13, 245 P.3d 724. Retention of a mooted
case should occur “only under exceptional circumstances and
where the public interest clearly appears.” McRae v. Jackson,
526 P.2d 1190, 1191 (Utah 1974). “ ‘The public interest
exception to the mootness doctrine arises when the case [1]
presents an issue that affects the public interest, [2] is likely
to recur, and [3] because of the brief time that any one litigant
is affected, is capable of evading review.’ ” In re C.D., 2010
UT 66, ¶ 13, 245 P.3d 724 (alterations in original) (additional



internal quotation marks omitted) (quoting Ellis v. Swensen,
2000 UT 101, ¶ 26, 16 P.3d 1233). The exception requires
satisfaction of all three prongs, as evidenced by the use of
the word “and” in the case law establishing the exception.
See id. ¶¶ 13–15 (using “and” to link the three prongs of the
public interest exception together and dismissing a mooted
claim that satisfied the first two requirements of the exception
but did not satisfy the third requirement).



[7]  ¶ 11 Here, the primary issues are whether the protective
order was supported by sufficient evidence and whether the
hearing was conducted in a proper, constitutional, manner.
Subsidiary to Mother's evidentiary challenge is her assertion
that hearsay evidence was improperly admitted and relied on
by the juvenile court. Regarding the sufficiency challenge, we
do not believe the specific factual arguments challenging the
basis upon which this particular protective order was granted
“present[ ] an issue that affects the public interest,” see id. ¶
13 (internal quotation marks omitted). Indeed, “[t]he issues
of which the courts frequently retain jurisdiction because
of the public interest involved, although the immediate
issues may have become moot, are class actions, questions
of constitutional interpretation, issues as to the validity or
construction of a statute, or the propriety of administrative
rulings.” McRae, 526 P.2d at 1191; see also Ellis, 2000 UT
101, ¶ 28, 16 P.3d 1233 (determining that a mooted claim that
does “not involve a class action, a question of constitutional
interpretation, or an issue as to the validity or construction
of a statute ... does not present an issue that affects the
public interest”). Mother's challenge to the factual basis of the
protective order does not fall within any of those categories,
and we are unconvinced that the issue otherwise presents an
“exceptional circumstance [ ] ... where the public interest
clearly appears,” see McRae, 526 P.2d at 1191. Accordingly,
Mother's evidentiary claims fail to meet the public interest



exception to mootness. 9  Cf. Mortenson v. *383  Turley,
2009 UT App 67, para. 5 n. 3, 2009 WL 638262 (mem.)
(noting that the public interest exception did not apply to
a party's mooted appeal of the juvenile court's dismissal
of a child protective order petition because the “factual
determination” underlying the denial of the petition did not
“fall[ ] within the exception to the mootness doctrine”).



9 To the extent the statutory framework and the Rules



of Juvenile Procedure are unclear as to the general



applicability of the Rules of Evidence in matters like



this, such uncertainty is best resolved by the legislature



or relevant rule-making authority. This opinion should



not be construed as passing judgment on whether the
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juvenile court, under the facts and circumstances of this



case, properly admitted and relied on hearsay evidence.



[8]  ¶ 12 Similarly, we are not convinced that Mother's
constitutional challenge satisfies the recurrence prong of
the public interest exception. The Child Protective Order
statute, see generally Utah Code Ann. §§ 78B–7–201 to –
207 (2008 & Supp.2011), and the Rules of Juvenile Procedure
provide substantial guidance to the juvenile court regarding
the manner in which child protective order proceedings ought
to be conducted. Even if the juvenile court deviated from
these procedures in the instant case, we are not convinced
that the same issue “is likely to recur in a similar manner,”
see Anderson v. Taylor, 2006 UT 79, ¶ 10, 149 P.3d 352
(framing the recurrence prong of the public interest exception
to involve the determination of whether a claim “is likely to
recur in a similar manner” (emphasis added)). Accordingly,



Mother's due process argument is also dismissed. 10



10 Additionally, Mother admits that her due process



challenge was not preserved, thus requiring us to



overcome another layer of “exceptional circumstances”



in order to review the issue. See State v. Irwin, 924 P.2d



5, 7–8 (Utah Ct.App.1996) (noting that the preservation



rule “bar[s a party] from raising [an issue] for the first



time on appeal” but that one exception to the preservation



rule is the “concept of exceptional circumstances,” which



“is not so much a precise doctrine, which may be



analyzed in terms of fixed elements, as it is a descriptive



term used to memorialize an appellate court's judgment



that even though an issue was not raised below and



even though the plain error doctrine does not apply,



unique procedural circumstances nonetheless permit



consideration of the merits of the issue on appeal”). Thus,



we do not address Mother's due process challenge, and



this opinion should not be construed as containing any



ruling as to whether the juvenile court acted properly



by interjecting questions and interrupting the parties



throughout the termination petition hearing.



CONCLUSION



¶ 13 Mother's challenges on appeal are moot. The collateral
consequences exception and the public interest exception to
the mootness doctrine do not apply. As a result, we dismiss
the appeal.



¶ 14 WE CONCUR: CAROLYN B. McHUGH, Associate
Presiding Judge and WILLIAM A. THORNE JR., Judge.



All Citations



273 P.3d 378, 699 Utah Adv. Rep. 12, 2012 UT App 6



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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14 Cal.3d 448
Supreme Court of California,



In Bank.



Joyce BEAUDREAU, a minor, etc., et al., Petitioners,
v.



The SUPERIOR COURT OF LOS
ANGELES COUNTY, Respondent;



William J. JOHNSTON, Individually and as
Superintendent, etc., et al., Real Parties in Interest.



L.A. 30360.
|



May 29, 1975.



Students and parents sought a writ of mandate to compel
Superior Court to permit them to prosecute a pending action
against school district, district's governing board, district's
superintendent of schools, and director of compensatory
education programs without filing an undertaking for costs
as prescribed by statutes. The Supreme Court, Sullivan, J.,
held that statutes, which imposed on plaintiffs in actions
against public entities or public employees a requirement of
a written undertaking as security for allowable costs, and
which made no provision for hearing on question of merits of
plaintiff's action or on reciprocal questions of necessity of an
undertaking for defendant's protection and the reasonableness
of its amount, constituted a taking of property without due
process of law, and were unconstitutional.



Peremptory writ issued.



Attorneys and Law Firms



*450 ***585 **713  Ernest L. Aubry, Los Angeles, for
petitioners.



No appearance for respondent.



John H. Larson, County Counsel, Gregory L. James and
Ronald J. Selgrath, Deputy County Counsel, Los Angeles, for
real parties in interest.



Opinion



SULLIVAN, Justice.



Petitioners seek a writ of mandate to compel respondent
superior court to permit them to prosecute a pending action



against *451  real parties in interest without filing an
undertaking for costs as prescribed by Government Code



sections 947 and 951. 1  Petitioners contend that these statutes
vio ***586 **714  late the due process clauses of the
Fifth and Fourteenth Amendments to the United States
Constitution and article I, sections 7 and 15, of the California
Constitution.
1 Hereafter, unless otherwise specified, all section



references are to the Government Code.



The proceedings giving rise to the present controversy may be
briefly summarized. On May 23, 1974, petitioners (hereafter
plaintiffs), consisting of 16 minors, suing as public school
students, and 7 parents of students attending public schools,
brought the underlying action against real parties in interest
(hereafter defendants) in respondent superior court claiming
a deprivation of rights in violation of the Elementary and
Secondary Education Act of 1965 (20 U.S.C.A. s 241a et
seq.). Defendants are the Los Angeles Unified School District
(District), a public entity, seven members of the District's
governing board (Los Angeles City Board of Education), the
District's superintendent of schools (William J. Johnston), and
the District's director of compensatory education programs
(William Anton).



Defendants thereupon filed in said court and served
upon plaintiffs seven documents demanding that they post
undertakings in amounts totaling $25,700 as security for
allowable costs which might be awarded against said
plaintiffs. These demands were made without prior court



order pursuant to sections 947 2  and 951, 3  which permit
public entities and public employees or former public
employees to impose such a requirement in any action
brought against them. Plaintiffs moved to *452  quash these
demands for the filing of undertakings on the following
grounds: (1) That the amounts demanded by defendants
exceeded the sums permitted by sections 947 and 951 without
a showing of ‘good cause,’ no such showing having been
made by defendants; (2) that said sections permit a summary
taking of property in violation of the due process clauses of
the United States and California Constitutions; and (3) that the
sections create irrational classifications, violative of federal
and state equal protection principles.
2 Section 947 provides in relevant part as follows: ‘(a) At



any time after the filing of the complaint in any action



against a public entity, the public entity may file and



serve a demand for a written undertaking on the part of



each plaintiff as security for the allowable costs which



may be awarded against such plaintiff. The undertaking
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shall be in the amount of one hundred dollars ($100) for



each plaintiff or in the case of multiple plaintiffs in the



amount of two hundred dollars ($200), or such greater



sum as the court shall fix upon good cause shown, with at



least two sufficient sureties, to be approved by the court.



Unless the plaintiff files such undertaking within 20 days



after service of a demand therefor, his action shall be



dismissed.’



3 Section 951 similarly provides in relevant part: ‘(a) At



any time after the filing of the complaint in any action



against a public employee or former public employee,



if a public entity undertakes to provide for the defense



of the action, the attorney for the public employee may



file and serve a demand for a written undertaking on



the part of each plaintiff as security for the allowable



costs which may be awarded against such plaintiff. The



undertaking shall be in the amount of one hundred dollars



($100), or such greater sum as the court shall fix upon



good cause shown, with at least two sufficient sureties, to



be approved by the court. Unless the plaintiff files such



undertaking within 20 days after service of the demand



therefor, his action shall be dismissed.’



At the hearing the trial court upheld the statutes against



both constitutional attacks, 4  but concluded that the amounts
demanded by defendants exceeded statutory limitations
absent a showing of good cause. Determining that sections
947 and 951 authorized defendants to require plaintiffs to post
security in the aggregate amount of $20,900 as a condition
to continuing prosecution of their lawsuit, the court ordered
plaintiffs to file an undertaking in such amount within 20
days, stating that failure to do so would result in the dismissal
of their action.
4 In rejecting the due process attack on these statutes, the



court stated that plaintiffs in fact had been given a hearing



before they were required to post a bond.



Plaintiffs thereupon filed the instant petition. They seek relief,
however, only on ***587 **715  the ground of denial of due



process. 5  We issued an alternative writ of mandate, having
determined that “there is no adequate remedy in the ordinary
course of law and that (this) case is a proper one for the
exercise of our original jurisdiction.' (Citations.)' (Brooks v.
Small Claims Court (1973) 8 Cal.3d 661, 663, 105 Cal.Rptr.
785, 786, 504 P.2d 1249, 1250.
5 Plaintiffs have abandoned the argument that these



statutes violate the equal protection clauses of the federal



and state Constitutions.



[1]  Turning to the merits of plaintiffs' claim, we first
consider the purpose and function of the two statutes. The
Legislature enacted sections 947 and 951 in 1963 for the
avowed purpose of protecting public entities and public



employees against unmeritorious and frivolous litigation. 6



6 Defendants urge us to consider the Law Revision



Commission comments in determining the legislative



purpose underlying the adoption of these statutes. These



comments are fully set forth in Van Alstyne, California



Government Tort Liability (Cont.Ed.Bar 1964), pages



784—786 and pages 801—802, and state in relevant part:



‘The Commission has concluded that all public entities



are entitled to protection against unmeritorious litigation,



since local public entities are as likely as the State to be



subjected to such actions. At the same time, however, no



unreasonable burden should be imposed upon a person



who has a meritorious cause of action.



‘The Commission recommends, therefore, that all public



entities be authorized, in their discretion, to require the



plaintiff to file an undertaking for costs in any action



against a public entity. There is no need to require



an undertaking for counsel fees since the protection



afforded public entities by an undertaking for costs



is sufficient to deter litigation-prone persons from



instituting unfounded litigation. Moreover, making the



undertaking for costs entirely discretionary eliminates



any need for an exception like that found in Section



647 for certain actions involving motor vehicles, since



it is expected that the discretion vested in the public



entities will be judiciously exercised. To further assure



that no unreasonable burden is placed upon a meritorious



litigant, the minimum amount of the undertaking should



be fixed at $100, and, while the court on motion should



have authority to require an undertaking in excess of this



minimum, the public entity should have the burden of



showing good cause for increasing the amount of the



required undertaking.



‘The Commission further recommends that the



protection which would be afforded public entities under



this recommendation (s 947) be extended to actions



brought against public employees where the public entity



furnishes the defense. This will discourage a plaintiff



from bringing an action against the employee alone



(instead of against the public entity) merely to avoid the



undertaking. Moreover, unmeritorious litigation against



public employees should be discouraged to the same



extent as litigation against the public entity itself is



discouraged.’



(See also, County of Sutter v. Superior Court (1966) 244



Cal.App.2d 770, 775, 53 Cal.Rptr. 424;Boyer v. County



of Contra Costa (1965) 235 Cal.App.2d 111, 117, 45
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Cal.Rptr. 58;Vinnicombe v. State of California (1959)



172 Cal.App.2d 54, 58, 341 P.2d 705.)



*453  In imposing on plaintiffs in actions against public
entities or public employees a requirement for an undertaking
for costs not generally imposed on plaintiffs in actions against
private persons or corporations, the Legislature apparently
determined that in the first type of actions there exists a
greater likelihood of unmeritorious litigation. Thus, sections
947 and 951 were purportedly designed ‘to deter litigation-
prone persons from instituting unfounded litigation,’ (see fn.
6 Ante) against public entities and employees, while at the
same time imposing ‘no unreasonable burden . . . upon a
person who has a meritorious cause of action.’ (Van Alstyne,
Cal. Government Tort Liability (Cont.Ed.Bar 1964) Cal.Law
Rev.Com. Comment re s 947, p. 785.)



However, the procedure prescribed by these statutes to
effectuate such purpose does not distinguish between the
classes of plaintiffs on the basis of the merit of the actions
brought by them. Rather ‘in Any action’ (ss 947, 951, italics
added; see fns. 2 and 3 Ante) brought against a public entity,
public employee or former public employee, such defendants
are given the absolute right to demand an undertaking for
costs as specified by the respective sections.



***588 **716  If a defendant limits his demand to the
amount automatically allowable by statute ($200 total in the
case of multiple plaintiffs under s 947, and $100 per plaintiff
under s 951), no prior or subsequent judicial approval is
required. However, each statute additionally *454  provides
that upon application of the defendant (apparently ex parte)
and upon ‘good cause shown,’ the court may fix undertakings
in greater amounts. (See, e.g., Fuller v. State of California
(1969) 1 Cal.App.3d 664, 671, 82 Cal.Rptr. 78.) Yet even
in this instance neither section makes any provision for a
hearing on the questions of ‘good cause’ or a reasonably
greater amount. Nor do the statutes fix a maximum for such
court-ordered undertaking or establish standards by which the
court's determination should be made. Finally, it is provided
that unless the plaintiff files the undertaking within 20 days
after service of the demand therefor, the court is required to



dismiss his action. 7



7 Each statute provides that: ‘Unless the plaintiff files such



undertaking within 20 days after service of a demand



therefor, his action Shall be dismissed.’ (Italics added.)



It has been held that ‘the filing of the . . . (undertaking)



is not jurisdictional. The trial court should use a broad



discretion in permitting the . . . (undertaking) to be



filed late, if the defendant has not been prejudiced by



such filing.’ (Boyer v. County of Contra Costa, Supra,



235 Cal.App.2d 111, 117, 45 Cal.Rptr. 58, 63; see also



Hayward Unified Sch. Dist. v. Superior Court (1965) 233



Cal.App.2d 737, 741—742, 43 Cal.Rptr. 895.)



It is convenient to note at this point that under applicable
decisional law the plaintiff, upon motion for relief from an
undertaking requirement, is entitled to a hearing so that it may
be determined whether or not the plaintiff qualifies to proceed



in forma pauperis 8  (Conover v. Hall (1974) 11 Cal.3d 842,
850—853, 114 Cal.Rptr. 642, 523 P.2d 682;County of Sutter
v. Superior Court, Supra, 244 Cal.App.2d 770, 773—775, 53
Cal.Rptr. 424) or the defendant's demand exceeds the amount
authorized by statute or the defendant is a public entity or
public employee within the meaning of the sections or the
legislation itself is valid.
8 In Conover v. Hall, Supra, 11 Cal.3d at pp. 850—



853, 114 Cal.Rptr. 642, 523 P.2d 682, we held that a



court granting an injunction had the discretion to relieve



the plaintiff upon the ground of indigency from the



requirement of an injunction bond under section 529 of



the Code of Civil Procedure despite the fact that the



plaintiff did not proceed formally in forma pauperis and



that the court did not conduct a formal inquiry into the



plaintiff's assets where it could reasonably conclude from



the facts before it that the plaintiff was poor and could



not afford to post the bond.



The statutes now before us make no provision for a hearing
on the question of the merit of the plaintiff's action or on
the reciprocal questions of the necessity of an undertaking
for the defendant's protection and the reasonableness of its
amount. If the plaintiff is not indigent and if the defendant
public entity or public employee makes a demand within the
scope of the statute, the court has no discretion to dispense
with the undertaking requirement. The plaintiff must then file
the undertaking for costs or suffer dismissal of his action.



As previously indicated, plaintiffs contend that sections 947
and 951 violate due process of law as guaranteed by the
Fifth and Fourteenth *455  Amendments to the United States
Constitution and article I, sections 7 and 15 of the California
Constitution. Their position is that the statutes deprive them
of property without a hearing and therefore constitute a taking
of property without due process of law.



Recently in Brooks v. Small Claims Court, Supra, 8 Cal.3d
661, 105 Cal.Rptr. 785, 504 P.2d 1249, we were called
upon to determine the constitutionality in the light of due
process principles of the requirement of an undertaking as a
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Beaudreau v. Superior Court, 14 Cal.3d 448 (1975)



535 P.2d 713, 121 Cal.Rptr. 585
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precondition for an appeal by a defendant from an adverse
judgment entered in a small claims court. We began by
observing that the concept of a ‘taking’ of property has been
extended significantly and that ‘(b)eginning with the United
States Supreme Court ***589 **717  ruling in Sniadach v.
Family Finance Corp. (1969) 395 U.S. 337, 89 S.Ct. 1820,
23 L.Ed.2d 349, and continuing with California decisions
interpreting Sniadach, this concept has been held to include
even temporary deprivations of property.’ (Id., at p. 666,
105 Cal.Rptr. at p. 788, 504 P.2d at p. 1252.) We thereupon
reviewed our decisions in detail to the end of emphasizing that
‘(t)his court has consistently applied the rationale of Sniadach
to strike down summary procedures which deprive persons of
their property pending a hearing.’ (Id., 8 Cal.3d at p. 666, 105
Cal.Rptr. at p. 788, 504 P.2d at p. 1252.)



Holding the requirement of an undertaking in Brooks to be
a denial of due process of law, we said: ‘In view of these
decisions, it is manifest that the requirement of an undertaking
in connection with an appeal from a judgment entered in
a small claims court constitutes a taking of property prior
to a due process hearing with right to counsel. The first
opportunity for representation by counsel arises at the trial
de novo after appeal. But the appeal is conditioned on the
filing of an undertaking or the depositing of money in lieu
thereof. If the defendant should secure an undertaking or bond
(pursuant to Code of Civil Procedure section 117l) from a
corporate surety (pursuant to Code of Civil Procedure section
1056), he would be deprived of the nonrefundable premium.
Further, additional collateral is often required in order to
qualify for a bond; although this can be recovered if defendant
prevails on appeal, he is nevertheless deprived of its use in
the meantime. Under Sniadach and its progeny (McCallop (v.
Carberry, 1 Cal.3d 903, 83 Cal.Rptr. 666, 464 P.2d 122),Cline
(v. Credit Bureau of Santa Clara Valley (1970) 1 Cal.3d 908,
83 Cal.Rptr. 669, 464 P.2d 125),Blair (v. Pitchess (1971),
5 Cal.3d 258, 96 Cal.Rptr. 42, 486 P.2d 1242),Randone (v.
Appellate Department (1971), 5 Cal.3d 536, 96 Cal.Rptr. 709,
488 P.2d 13), and Fuentes (v. Shevin (1972), 407 U.S. 67, 92
S.Ct. 1983, 32 L.Ed.2d 556)), this of course is a taking. If the
defendant instead deposits money in lieu of an undertaking
(pursuant to Code of Civil Procedure section 117ll) the same
result follows. This deprivation is indeed a taking, in spite of
its temporary nature.’ (8 Cal.3d at p. 667, 105 Cal.Rptr. at p.



789, 504 P.2d at p. 1253.) 9



9 We also quoted from Fuentes v. Shevin (1972) 407 U.S.



67, 86, 92 S.Ct. 1983, 32 L.Ed.2d 556: “Any significant



taking of property by the State is within the purview of



the Due Process Clause. While the length and consequent



severity of a deprivation may be another factor to weigh



in determining the appropriate form of hearing, it is not



decisive of the basic right to a prior hearing of some



kind.” (8 Cal.3d at pp. 667—668,105 Cal.Rptr. at p. 789,



504 P.2d at p. 1253.)



*456  Subjecting the statutes now before us to the spotlight
of the foregoing rationale, we are convinced that they involve
a two-fold taking of property. To put it another way, a plaintiff
is deprived of his property whether he complies with the
statute and files the demanded undertaking or refuses to
comply and incurs dismissal of his action. If he takes the
former course and secures his undertaking from a corporate



surety (see Code Civ.Proc., s 1056) 10  as we pointed out in
Brooks (see fn. 9 Ante and accompanying text) he will at
least be deprived of his nonrefundable premium; if he deposits
money in court in lieu of an undertaking, he will be deprived



of its use during the pendency of the action. 11



10 Section 1056 of the Code of Civil Procedure provides: ‘In



all cases where an undertaking or bond, with any number



of sureties is authorized or required by any provision of



this code, or of any law of this State, any corporate or



reciprocal insurer, possessing a certificate of authority



from the Insurance Commissioner authorizing it to write



surety insurance defined in Section 105 of the Insurance



Code may become and shall be accepted as security or



as sole and sufficient surety upon such undertaking or



bond, and such corporate surety shall be subject to all the



liabilities and entitled to all the rights of natural persons'



sureties.’



11 Plaintiffs state that the approximate charge for the



undertaking demanded in the instant case would be



1 percent of the principal amount ($20,900) or $209



per annum. Furthermore, it is urged that it would be



necessary for all plaintiffs to assume joint and several



liability on the entire principal of $20,900, securing this



amount by assignment to the surety company during the



pendency of the action of a savings account showing a



balance equal to the above principal amount. A deposit



of said sum with the clerk of the court as an alternative



would not be interest bearing.



For other cases expressly or impliedly holding that the



requirement of an undertaking constitutes a taking of



‘property,’ see Bell v. Burson (1971) 402 U.S. 535, 539,



91 S.Ct. 1586, 29 L.Ed.2d 90, and Nork v. Superior Court



(1973) 33 Cal.App.3d 997, 1002, 109 Cal.Rptr. 428.



***590 **718  If the plaintiff takes the latter course and
incurs dismissal of his action, he will also have suffered
a ‘taking’ of his property, since his claim against a public
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Beaudreau v. Superior Court, 14 Cal.3d 448 (1975)



535 P.2d 713, 121 Cal.Rptr. 585
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entity or public employee—assuming that it is bona fide
and potentially meritorious—is a ‘property interest’ within
the meaning of the due process clause. In Board of Regents
v. Roth (1972) 408 U.S. 564, 92 S.Ct. 2701, 33 L.Ed.2d
548, the United States Supreme Court observed that property
interests safeguarded by procedural due process may take
many forms. Explicating this concept, the court stated: ‘To
have a property interest in a benefit, a person clearly must
have more than an abstract need or desire for it. . . . He must,
instead, have a legitimate claim of entitlement to it. It is a
purpose of the ancient institution of property to protect those
claims upon which people rely in their daily lives, reliance
that must not be arbitrarily undermined. It is a purpose of
the constitutional right to a hearing to provide an opportunity



for a person to vindicate those claims.’ 12 (Id. at pp. 576,
577, 92 S.Ct. at p. 2709; *457  see also Perry v. Sindermann
(1972) 408 U.S. 593, 601, 92 S.Ct. 2694, 33 L.Ed.2d 570.) A
meritorious action against a public entity or public employee
clearly connotes a ‘legitimate claim of entitlement’ within the
meaning of Roth.
12 Thus, it has been held that a person has a property



interest in welfare benefits they are receiving pursuant



to statute (Goldberg v. Kelly (1970) 397 U.S. 254, 261,



90 S.Ct. 1011, 25 L.Ed.2d 287), in the continuation of



their driving privileges (Bell v. Burson, Supra, 402 U.S.



at p. 539, 91 S.Ct. 1586;Rios v. Cozens (1972) 7 Cal.3d



792, 103 Cal.Rptr. 299, 496 P.2d 979, vacated sub nom.



Dept. Motor Vehicles of California v. Rios (1973) 410



U.S. 425, 93 S.Ct. 1019, 35 L.Ed.2d 398, new dec. Rios



v. Cozens (1973) 9 Cal.3d 454, 107 Cal.Rptr. 784, 509



P.2d 696), and in the continuation of public employment,



where the position is held pursuant to tenure provisions



prohibiting dismissal absent cause (Board of Regents v.



Roth, Supra, 408 U.S. at pp. 576—577, 92 S.Ct. 2701),



or where state officials have ‘promulgated and fostered’



rules and understandings which have led the employee



to reasonably believe that his contract will be renewed



absent sufficient cause (Perry v. Sindermann, Supra, 408



U.S. at pp. 602—603, 92 S.Ct. 2694).



[2]  In sum, our conclusion that the operation of sections 947
and 951 results in a ‘taking’ of property within the meaning
of established due process principles is in harmony with all
of the recent decisions of this court. We have repeatedly
recognized that statutes providing a procedure according to
which one litigant can be forced to relinquish an interest in
his property for the benefit of another effectuate a ‘taking’ of
property, entitling the former to prior procedural safeguards.
Accordingly we have held accountable to the principles
of procedural due process California statutes dealing with
wage garnishment (McCallop v. Carberry (1970) 1 Cal.3d



903, 83 Cal.Rptr. 666, 464 P.2d 122), claim and delivery
(Blair v. Pitchess (1971) 5 Cal.3d 258, 96 Cal.Rptr. 42, 486
P.2d 1242), prejudgment attachment (Randone v. Appellate
Department (1971) 5 Cal.3d 536, 96 Cal.Rptr. 709, 488 P.2d
13), and small claims appeals (Brooks v. Small Claims Court,
Supra, 8 Cal.3d 661, 105 Cal.Rptr. 785, 504 P.2d 1249).



The statutes under attack in the case at bench effectuate a
similar ‘taking’ which falls within the reach of due process
protection. Pursuant to their provisions, a plaintiff may be
required to relinquish property either by filing an undertaking
or by suffering dismissal of his action. The professed purpose
to be served by subjecting him to this burden is the protection
of his adversary against the costs of defending unmeritorious
lawsuits. (See fn. 6 Ante.) Unlike filing fees which are exacted
***591 **719  by the state as a payment for a service it



provides, the requirement of sections 947 and 951 affords
no reciprocal benefit to the plaintiff; these sections help only
the defendant. (Conover v. Hall, Supra, 11 Cal.3d at p. 851,
114 Cal.Rptr. 642, 523 P.2d 682.) Nor is the result under
these two statutes any less offensive to due process principles
or immune from their reach because in this situation, as
distinguished from that in our previous decisions, the ‘taking’
is suffered by the plaintiff rather than the defendant.
*458 [3]  Having concluded that sections 947 and 951



effectuate a taking of property, we proceed to determine
what procedural safeguards are required under the particular
circumstances. We start with the basic proposition that in
every case involving a deprivation of property within the
purview of the due process clause, the Constitution requires
some form of notice and a hearing. (North Georgia Finishing,
Inc. v. Di-Chem, Inc., 419 U.S. 601, 95 S.Ct. 719, 42
L.Ed.2d 751 (1975); Goss v. Lopez, 419 U.S. 565, 95 S.Ct.
729, 42 L.Ed.2d 725 (1975); Mitchell v. W. T. Grant Co.
(1974) 416 U.S. 600, 624, 94 S.Ct. 1895, 40 L.Ed.2d 406;
concurring opn. Justice Powell; Mullane v. Central Hanover
Bank & Trust Co. (1950) 339 U.S. 306, 313, 70 S.Ct.
652, 94 L.Ed. 865;Adams v. Department of Motor Vehicles
(1974) 11 Cal.3d 146, 151—152, 113 Cal.Rptr. 145, 520 P.2d
961.) Absent extraordinary circumstances justifying resort to
summary procedures, this hearing must take place Before
an individual is deprived of a significant property interest.
(Adams v. Department of Motor Vehicles, Supra, 11 Cal.3d
at p. 155, 113 Cal.Rptr. 145, 520 P.2d 961;Brooks v. Small
Claims Court, Supra, 8 Cal.3d at pp. 667—668, 105 Cal.Rptr.
785, 504 P.2d 1249;Randone v. Appellate Department, Supra,
5 Cal.3d at p. 547, 96 Cal.Rptr. 709, 488 P.2d 13;Blair v.
Pitchess, Supra, 5 Cal.3d at p. 278, 96 Cal.Rptr. 42, 486 P.2d
1242;McCallop v. Carberry, Supra, 1 Cal.3d at p. 907, 83
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Cal.Rptr. 666, 464 P.2d 122.) The fact that the individual may
later recover the property if he prevails at a post-deprivation
hearing does not satisfy constitutional requirements. ‘(A)
temporary, nonfinal deprivation of property is nonetheless
a ‘deprivation’ in the terms of the Fourteenth Amendment,
and . . . must be preceded by a fair hearing.' (Brooks v. Small
Claims Court, Supra, 8 Cal.3d at p. 667, 105 Cal.Rptr. at p.
789, 504 P.2d at p. 1253.)



‘The formality and procedural requisites for the hearing can
vary’ (Boddie v. Connecticut (1971) 401 U.S. 371, 378, 91
S.Ct. 780, 786, 28 L.Ed.2d 113), and are determined largely
by balancing the interests of the state against the private
interest affected by governmental action. (Goldberg v. Kelly,
Supra, 397 U.S. at p. 263, 90 S.Ct. 1011;Cafeteria Workers v.
McElroy (1961) 367 U.S. 886, 895, 81 S.Ct. 1743, 6 L.Ed.2d
1230.) However, in every case, ‘(t)he hearing required by
the Due Process Clause must be ‘meaningful,’ Armstrong v.
Manzo, 380 U.S. 545, 552, 85 S.Ct. 1187, 1191, 14 L.Ed.2d
62 (1965) and ‘appropriate to the nature of the case.’ Mullane
v. Central Hanover Bank & Trust Co., supra, 339 U.S. at 313,
70 S.Ct. at 657. It is a proposition which hardly seems to
need explication that a hearing which excludes consideration
of an element essential to the decision . . . does not meet this
standard.' (Bell v. Burson, supra, 402 U.S. at pp. 541—542,91
S.Ct. at p. 1591.)



Applying this analysis in Bell v. Burson, Supra, 402 U.S.
535, 91 S.Ct. 1586, 29 L.Ed.2d 90, the United States Supreme
Court struck down as unconstitutional a Georgia *459
statute providing for suspension of the driver's license of
an uninsured motorist involved in an accident unless he
posted security for the amount of damage claimed by an
aggrieved party, without a prior hearing on the question of
his responsibility for the accident. The high court reasoned:
‘Since the only purpose of the provisions before us is to
obtain security from which to pay any judgments against the
licensee resulting from the accident, we hold that procedural
due process will be satisfied by an inquiry limited to the
determination whether there is a reasonable ***592 **720
possibility of judgments in the amounts claimed being
rendered against the licensee. . . . ( ) In cases where there is no
reasonable possibility of a judgment being rendered against
a licensee, Georgia's interest in protecting a claimant from
the possibility of an unrecoverable judgment is not, within
the context of the State's fault-oriented scheme, a justification



for denying the process due its citizens.’ 13  (Bell v. Burson,
Supra, 402 U.S. at p. 540, 91 S.Ct. at p. 1590.)



13 Relying upon the California Constitution, we determined



that the uninsured motorist is entitled to be personally



present at such a hearing, review the evidence against



him, and present his own evidence to establish his claim



of nonculpability. (Rios v. Cozens, Supra, 7 Cal.3d 792,



103 Cal.Rptr. 299, 496 P.2d 979, vacated sub nom. Dept.



Motor Vehicles of California v. Rios (1973) 410 U.S.



425, 93 S.Ct. 1019, new dec. Rios v. Cozens (1973) 9



Cal.3d 454, 107 Cal.Rptr. 784, 509 P.2d 696.)



Similarly, we have held that a statute may not under
ordinary circumstances authorize prejudgment attachment,
garnishment, or replevin of a debtor's property without prior
notice and a hearing on the probable validity of the creditor's
claim. (Randone v. Appellate Department, Supra, 5 Cal.3d at
p. 547, 96 Cal.Rptr. 709, 488 P.2d 13;Blair v. Pitchess, Supra,
5 Cal.3d at p. 283, 96 Cal.Rptr. 42, 486 P.2d 1242;McCallop
v. Carberry, Supra, 1 Cal.3d at p. 907, 83 Cal.Rptr. 666, 464
P.2d 122.)



In Nork v. Superior Court, Supra, 33 Cal.App.3d 997, 109
Cal.Rptr. 428, a case substantially similar to the one at bench,
it was held that the plaintiff claiming exemplary damages in
a malpractice action could not be required to post security
for costs and attorney fees likely to be incurred by the
defendant with respect to such claim without prior notice
and a hearing on the questions of the merit of the claim, the
reasonable amount of the bond, and the ability of plaintiff
to furnish it. (Id., at pp. 1000—1001, 109 Cal.Rptr. 428.) In
Nork, as in the instant case, the purpose of the statute (Code
Civ.Proc., s 1029.6, subd. (e)) imposing the requirement of
an undertaking was to protect the defendant against reckless
and frivolous claims for exemplary damages. Yet under the
statutory scheme, Every plaintiff requesting such damages
was required to post a bond in a minimum amount of $2,500
upon the ex parte motion of the defendant. Upon the plaintiff's
failure to do so, it was mandatory upon the court to strike
that portion of plaintiff's complaint. While not disputing the
proffered legislative purpose of *460  discouraging reckless
and frivolous charges against medical practitioners through
claims for exemplary damages, the Nork court concluded
that even the most cursory examination of the statute showed
that the statute had ‘constitutionally fatal deficiencies' (Id. at
p. 1001, 109 Cal.Rptr. 428) in violation of the due process
requirements of the Fifth and Fourteenth Amendments to the
United States Constitution.



Turning to the case at bench, we similarly conclude that
sections 947 and 951 cannot withstand constitutional attack.
Under the fundamental notions of due process heretofore
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discussed, the taking to which a plaintiff is subjected under
the above statutes must be preceded by a hearing in the
particular case in order to determine whether the statutory
purpose is promoted by the imposition of the undertaking
requirement. As these statutes are purportedly designed to
protect public entities and public employees against the cost
of defending frivolous lawsuits, a due process hearing would
necessarily inquire into the merit of the plaintiff's action
as well as into the reasonableness of the amount of the
undertaking in the light of the defendant's probable expenses.



The statutes before us make no provision for such a hearing.
Every plaintiff who sues a public entity or public employee
may be forced either to file an undertaking as security
for the defendant's costs or to forego the prosecution of
his claim. Absent proof of indigency, the court is given
no discretion to dispense with the undertaking requirement
if demanded by a qualifying defendant, regardless of the
merit of ***593 **721  the plaintiff's lawsuit. Furthermore,
the legislation specifies no standards for determining the
reasonable amount of such undertaking. If the defendant is
satisfied to limit its demand to the statutory minimum, judicial
approval is not required; if the defendant seeks a greater
amount, he must show ‘good cause.’ Yet the statutes do not
purport to define ‘good cause’ and do not provide that the
plaintiff has a right to be heard on this matter. Thus any
hearing which the plaintiff may receive on the issue of good
cause necessarily ‘excludes consideration of . . . element(s)
essential to the decision . . ..’ (Bell v. Burson, Supra, 402 U.S.
at p. 542, 91 S.Ct. at p. 1591.) It would not be a ‘meaningful’
hearing, ‘appropriate to the nature of the case’ and as such
would not meet due process standards. (Armstrong v. Manzo,
Supra, 380 U.S. at p. 552, 85 S.Ct. 1187;Mullane v. Central
Hanover Bank & Trust Co., Supra, 339 U.S. at p. 313, 70 S.Ct.
652.)



We do not dispute that the state has a legitimate interest
in protecting public entities and their employees against
frivolous lawsuits. Nor do we necessarily find fault with
the statutory classification distinguishing *461  between
plaintiffs on the basis of whether the parties they sue
are public entities or public employees rather than private
persons. The Legislature may have had reason to believe that
there exists a greater danger of unfounded actions against
public, rather than private parties. (See Vinnicombe v. State
of California, Supra, 172 Cal.App.2d at p. 59, 341 P.2d 705.)
We do not say that the requirement of an undertaking is an
improper method of effectuating this purpose. We do hold,
however, that since this method subjects the plaintiff to a



taking of his property, it must satisfy due process principles.
This it fails to do.



We reject as devoid of merit the various arguments advanced
by defendants to uphold the statutes under attack. Their
first contention is essentially an attempt to denominate the
bringing of an action against a public entity or public
employee as a ‘privilege’ conferred by statute, which
‘privilege,’ it is urged, may be conditioned by the government
in any manner it chooses. The fact that the condition imposed
is one which offends due process is not, in defendants' view,
grounds for its invalidation. This argument, which purports
to distinguish between ‘rights' and ‘privileges' and to limit
due process protection to the former, has been considered and
rejected by this court as well as by the United States Supreme
Court in a number of cases. (See, e.g., Goss v. Lopez, Supra,
419 U.S. 565, 95 S.Ct. 729;Perry v. Sindermann, Supra,
408 U.S. at p. 601,92 S.Ct. 2694;Board of Regents v. Roth,
Supra, 408 U.S. at p. 571, 92 S.Ct. 2701;Bell v. Burson,
Supra, 402 U.S. at p. 539, 91 S.Ct. 1586;Goldberg v. Kelly,
Supra, 397 U.S. at pp. 262—263, 90 S.Ct. 1011.) ‘While the
legislature may elect not to confer a property interest . . .,
it may not constitutionally authorize the deprivation of such
an interest, once conferred, without appropriate procedural
safeguards.’ (Arnett v. Kennedy (1974) 416 U.S. 134, 167,
94 S.Ct. 1633, 1650, 40 L.Ed.2d 15; concurring opn., Justice
Powell.) Since California in recognition of a broader scope
of governmental tort liability (see Tort Claims Act of 1963,
Gov.Code, Div. 3.6, s 810 et seq.) has clearly conferred
the right to bring actions against public entities and public
employees, it may not interfere with the property interest in
a meritorious cause of action by subjecting the plaintiff to an
unconstitutional ‘taking’ of his claim as a condition to the
prosecution of his suit.



Nor are we persuaded by defendants' argument that California
and federal courts have upheld the constitutional validity
of statutes authorizing takings by means of procedures
similar to that before us in the instant case. Defendants
designate Corporations Code section 834 as an example
and assert that a comparable provision was upheld against
due *462  process attack by the United States Supreme
Court in ***594 **722 Cohen v. Beneficial Industrial Loan
Corporation (1949) 337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed.



1528. 14  However, even a cursory examination of section 834
reveals that it is devoid of the constitutional defects which
plague sections 947 and 951.
14 In Cohen v. Beneficial Industrial Loan Corporation,



Supra, 337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed. 1528, the
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United States Supreme Court upheld the constitutional



validity of a New Jersey statute authorizing a corporation



to require minority shareholders bringing a deprivative



action to post security for the reasonable expenses,



including counsel fees, likely to be incurred by the



corporation in the litigation. Although it does not appear



that the New Jersey statute expressly provided for notice



and a hearing before the court required the security,



the Cohen decision is not determinative of the question



before us in the instant case.



The plaintiff in Cohen did not raise, and thus the court



did not decide, the question of whether the statute's



failure to provide for prior notice and hearing violated



Procedural due process. Rather, the high court upheld the



statute against a Substantive due process attack, thereby



determining only that the state's imposition of a security



for costs requirement to prevent frivolous derivative



shareholder's suits was within the state's ‘plenary power



over this type of litigation’ (Id. at p. 550, 69 S.Ct.



at p. 1227) and was not totally “arbitrary, capricious



and unreasonable.” (Id. at p. 551, 69 S.Ct. 1221.)



Furthermore, the Cohen court did not decide whether



the New Jersey provision violated the State constitution



(Id. at p. 547, 69 S.Ct. 1221), thereby recognizing that



compliance with federal due process principles did not



insure satisfaction of state constitutional requirements.



Finally, unlike sections 947 and 951, the New Jersey



statute impliedly provided for a case-by-case judicial



determination of the reasonable amount of the security



required and in effect protected those parties on whose



behalf the derivative suit was prosecuted (i.e., the



shareholders), rather than the adverse litigant (i.e., the



management). In light of these numerous distinctions



between Cohen and the matter before us, we find



defendants' reliance thereon misplaced.



In section 834, subdivision (b), of the Corporations Code
the Legislature undertook to discourage frivolous derivative
stockholders' suits by authorizing the imposition of a security
for costs requirement upon shareholders bringing such
actions. However, in sharp contrast to the statutes here under
attack, section 834 hedges this requirement with provisions
for notice, an evidentiary hearing and findings on such issues
as the merit of the plaintiff's action and the reasonableness
of the expenses likely to be incurred by the defendant.
These factors undoubtedly persuaded the Court of Appeal
in Nork v. Superior Court, Supra, 33 Cal.App.3d 997, 109
Cal.Rptr. 428, to recommend section 834 as a possible model
for a requirement of security for costs designed to deter
unmeritorious litigation against particular defendants. (Id. at
pp. 1003—1004, 109 Cal.Rptr. 428.)



As a final argument, defendants urge that we follow the
current trend of United States Supreme Court decisions
which indicate a retreat from the court's former position of
requiring a Prior hearing in all cases involving the deprivation
of a property interest absent emergency circumstances. In
particular, defendants direct our attention to two recent
opinions in which the court upheld the constitutional
validity of *463  statutory procedures permitting a temporary
deprivation of property without a Prior due process



hearing. 15  Quite apart from the fact that we rest our
decision ***595 **723  on the due process provisions of
the California Constitution as well as on those of the United
States Constitution, we decline defendants' invitation. As we
proceed to explain, we find significant distinctions between
the questions resolved in defendants' cited cases and the
question now before us which satisfy us that we are not under
compulsion to apply the rationale of those authorities.
15 In Mitchell v. W. T. Grant Co., Supra, 416 U.S. 600,



94 S.Ct. 1895, 40 L.Ed.2d 406, the court upheld a



Louisiana statute which authorized a state trial judge



to order sequestration of the personal property of a



debtor on the ex parte application of a creditor who



proved by affidavit that he had a vendor's lien on the



property and that the debtor had defaulted in making



payments due under a conditional sales contract. The



creditor was also required to file a sufficient bond to



protect the debtor in the event the sequestration proved



to have been wrongful. Under the terms of the statute,



the debtor could immediately thereafter move to dissolve



the sequestration. At the subsequent adversary hearing



on the matter, the creditor had the burden of proving the



grounds upon which the writ issued and the existence of



the debt, lien and delinquency. If he failed to establish



this prima facie case, the court ordered the property



returned to the debtor and assessed damages in his favor,



including compensation for the period he was deprived of



the use of the property as well as compensation for injury



to his social standing or reputation, for the humiliation



suffered and for attorney's fees.



In Arnett v. Kennedy, Supra, 416 U.S. 134, 94



S.Ct. 1633, 40 L.Ed.2d 15, the court upheld against



due process attack the constitutional validity of the



provisions of the Lloyd-LaFollette Act (5 U.S.C.A. s



7501) regulating removal or suspension without pay of



a nonprobationary government employee, who under the



terms of the statute could be removed ‘only for such



cause as will promote the efficiency of the service.’ The



removal procedure prescribed by this statute and the



regulations promulgated thereunder provided that before



a nonprobationary employee could be removed, he was
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entitled to 30 days advance written notice of the charges



against him and the opportunity to examine the materials



upon which the charges are based, a reasonable time



within which to answer the charges, either orally or in



writing (with affidavits) before the officer who makes



the removal decision, and written notice of an adverse



decision, on or before its effective date. Thereafter,



the employee could appeal from the decision and was



entitled to an evidentiary trial-type hearing. If reinstated,



the employee was to receive full back pay.



First of all, the statutes approved by the Supreme Court
provided various pre-deprivation procedural safeguards
which ‘minimize(d) the risk of error in the initial removal
decision . . ..’ (Arnett v. Kennedy, Supra, 416 U.S. at p. 170,
94 S.Ct. at p. 1652; concurring opn., Justice Powell; Mitchell
v. W. T. Grant Co., Supra, 416 U.S. at pp. 605—606, 94
S.Ct. 1895.) In contrast, sections 947 and 951 effectuate a
‘taking’ upon the mere demand of the defendant, without
requiring prior judicial approval or proof of any kind. Second,
the procedures upheld by the court in both cases operated
in circumstances which might necessitate prompt action, so
that a prior hearing could frustrate legitimate interests of the
state or of another individual. (Arnett v. Kennedy, Supra,
416 U.S. at p. 168, 94 S.Ct. 1633; concurring opn., *464
Justice Powell; Mitchell v. W. T. Grant Co., Supra, 416
U.S. at pp. 608—609, 94 S.Ct. 1895.) This is clearly not
a consideration in the case at bench. The delay occasioned
by a prior due process hearing would not interfere with the
state's interest in deterring unmeritorious litigation, as the
hearing would be designed to bring to light actions lacking
merit and to require the plaintiff to furnish the specified
undertaking before proceeding further with them. As a matter
of fact, the procedure as it currently operates tends to frustrate
the state's express goal of assuring that ‘no unreasonable
burden is placed upon a meritorious litigant.’ (Van Alstyne,
Cal. Government Tort Liability (Cont.Ed.Bar 1964) Cal.Law
Rev.Com. Comment re s 947, p. 785; see also, Boyer v.
County of Contra Costa, Supra, 235 Cal.App.2d at p. 117, 45
Cal.Rptr. 58.) Third, the statutory schemes validated by the
high court provided for prompt post-deprivation due process
hearings. (Arnett v. Kennedy, Supra, 416 U.S. at p. 145, 94
S.Ct. 1633;Mitchell v. W. T. Grant Co., Supra, 416 U.S. at p.
610, 94 S.Ct. 1895.) On the other hand, sections 947 and 951
prohibit such a hearing, since a trial court has no discretion
to dispense with the requirement on the grounds that the
plaintiff's lawsuit is meritorious. Fourth, the Supreme Court
noted that the party subjected to the ‘taking’ was entitled to
compensation in the event that it proved wrongful. (Arnett,
supra, 416 U.S. at p. 170, 94 S.Ct. 1633; concurring opn.,



Justice Powell; Mitchell, supra, 416 U.S. at p. 606, 94 S.Ct.
1895.) No such provision protects the plaintiff under the
statutes now before us.



Finally, we believe it is significant to point out that Mitchell
has particular relevance to the matter before us, since both
cases involve a procedure by which property is taken pursuant
to state law from one litigant for the protection of another.
***596 **724  (See fn. 15, Ante.) Yet there is one major



distinction. In Mitchell the party who suffered the taking as
well as the party who benefitted thereby had ‘current, real
interests in the property.’ The high court emphasized that the
‘(r)esolution of the due process question must take account
not only of the interests of the buyer of the property but those
of the seller as well.’ (Mitchell v. W. T. Grant Co., Supra, 416
U.S. at p. 604, 94 S.Ct. at p. 1898.) We, too, have recognized
the need to accommodate competing interests of two parties
in the same property when determining the constitutional
requisites for a valid taking. (See, e.g., Adams v. Department
of Motor Vehicles, Supra, 11 Cal.3d at pp. 154—155, 113
Cal.Rptr. 145, 520 P.2d 961.) Unlike the statute in Mitchell,
the statutes now before us deprive the plaintiff of property in
which the defendant has no competing interest.



These differences between the procedures approved by the
United States Supreme Court in Mitchell and Arnett and
the statutory scheme *465  prescribed by sections 947 and
951 are of distinct significance in light of that court's most
recent decisions in the area of procedural due process. (See
North Georgia Finishing, Inc. v. Di-Chem, Inc., Supra, 419
U.S. 601, 95 S.Ct. 719;Goss v. Lopez, Supra, 419 U.S.
565, 95 S.Ct. 729.) The case of North Georgia Finishing,
Inc. v. Di-Chem, Inc., Supra, in particular, establishes that
where state law authorizes one litigant to take the property
of his adversary, the due process clause of the United States
Constitution at the least requires judicial participation in the
initial taking decision and ‘an early hearing’ at which the
party imposing the taking demonstrates probable cause to
justify it. (Id., 419 U.S. 601, 95 S.Ct. 719.) In the instant case,
such probable cause would consist of a prima facie showing
on the issues of lack of merit and potential costs.
[4]  To recapitulate, we hold that since the requirement



of a written undertaking as security for allowable costs
prescribed by sections 947 and 951 constitutes a taking of
property without due process of law, each of said statutes is
unconstitutional as being violative of the Fifth and Fourteenth
Amendments to the United States Constitution and of article
I, sections 7 and 15, of the California Constitution.
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Let a peremptory writ of mandate issue as prayed.



WRIGHT, C.J., and McCOMB, TOBRINER, MOSK,
CLARK and RICHARDSON, JJ., concur.



All Citations



14 Cal.3d 448, 535 P.2d 713, 121 Cal.Rptr. 585
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717 P.2d 670
Supreme Court of Utah.



Mark BERRY, Eric Berry and Brooke Berry,
Minors, By and Through their guardian,
ad litem, Lorna J. BERRY, and Lorna J.



Berry, individually, Plaintiffs and Appellants,
v.



BEECH AIRCRAFT CORP., a corporation,
Hercules Flyers Inc., a Utah non-profit



corporation, the estate of Halbert E. Root, and
John Does I–V, Defendants and Respondents.



No. 17694.
|



Dec. 31, 1985.



A wrongful death action based on negligence, strict
liability, and breach of warranty was instituted against the
manufacturer of aircraft in which decedent was a passenger
at time of fatal crash. The Third District Court, Salt Lake
County, James S. Sawaya, J., entered summary judgment for
manufacturer, and decedent's widow and children appealed.
The Supreme Court, Stewart, J., held that: (1) statute barring
all legal actions for death, personal injury, or damage to
property caused by defective product if action is filed more
than six years after date of first sale for use or consumption
or ten years after date of manufacture is a statute of repose
and, operating as it does to bar actions without regard to
when an injury occurs, is unconstitutional as violative of open
courts provision and guarantees accorded wrongful death
actions, and (2) remainder of the Product Liability Act, not
being severable from the otherwise unconstitutional statute of
repose contained therein, is also invalid.



Reversed and remanded.



Attorneys and Law Firms



*671  James R. Soper, Salt Lake City, for plaintiffs and
appellants.



Colin P. King, Salt Lake City, Richard B. Johnson, Provo, for
amicus curiae.



David K. Watkiss, Dave B. Watkiss, Michael T. Heyrend,
Tracey H. Fowler, Salt Lake City, for defendants and
respondents.



Opinion



STEWART, Justice:



Lorna J. Berry filed this wrongful death action on behalf
of herself and her children for the death of her husband
and the father of her children, Alan Berry, who died in an
airplane crash. The defendant, Beech Aircraft Corporation,
was the manufacturer of the airplane; the defendant, Hercules
Flyers, Inc., owned the airplane at the time of the crash; and
one of its employees was the pilot of the plane. The action
charges Beech with negligence, strict liability, and breach of
warranty. The trial court awarded Beech summary judgment
on all theories of liability on the ground that section 3 of the
Utah Product Liability Act (“Act”), U.C.A., 1953, § 78–15–
1, et seq., barred all actions against Beech. Section 3 of the
Act, commonly called a statute of repose, provides:



(3) No action shall be brought for the recovery of damages
for personal injury, *672  death or damage to property
more than six years after the date of initial purchase for use
or consumption, or ten years after the date of manufacture
of a product, where that action is based upon or arises out
of, any of the following:



(a) Breach of any implied warranties;



(b) Defects in design, inspection, testing or manufacture;



(c) Failure to warn;



(d) Failure to properly instruct in the use of the product; or



(e) Any other alleged defect or failure of whatsoever kind
or nature in relation to a product.



On this appeal, the plaintiffs contend that section 3 is
unconstitutional because it violates the following provisions
of the Utah Constitution: the Open Courts Clause of Article
I, section 11; the Due Process Clause of Article I, section 7;
the Equal Protection Provision of Article I, section 24; and
the prohibition against abrogation of wrongful death actions
in Article XVI, section 5.



The action against Beech Aircraft is based on its having
manufactured the airplane which crashed. The plane was
some twenty-three years old at the time of the crash and had
been owned by Hercules Flyers for approximately nine years.
On its face, therefore, section 78–15–3 purports to bar the
action against Beech.
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I. UTAH'S PRODUCT LIABILITY
STATUTE OF REPOSE



Statutes of repose, such as section 3 of the Product Liability
Act, are different from statutes of limitations, although to
some extent they serve the same ends. See McGovern, The
Variety, Policy and Constitutionality of Product Liability
Statutes of Repose, 30 Am.U.L.Rev. 579, 582–87 (1981)
(discussing the two types of statutes and variations of statutes
of repose). A statute of limitations requires a lawsuit to be
filed within a specified period of time after a legal right
has been violated or the remedy for the wrong committed is
deemed waived. A statute of repose bars all actions after a
specified period of time has run from the occurrence of some
event other than the occurrence of an injury that gives rise to
a cause of action. The statute of repose in this case begins to
run from the date of first sale, or the date of manufacture, of
a product alleged to be defective.



To be constitutional, a statute of limitations must allow a
reasonable time for the filing of an action after a cause of
action arises. Horn v. Shaffer, 47 Utah 55, 151 P. 555 (1915);
Saylor v. Hall, Ky., 497 S.W.2d 218 (1973). In Wilson v.
Iseminger, 185 U.S. 55, 62, 22 S.Ct. 573, 575, 46 L.Ed. 804
(1902), the United States Supreme Court stated:



It may be properly conceded that all
statutes of limitation must proceed
on the idea that the party has full
opportunity afforded him to try his
right in the courts. A statute could
not bar the existing rights of claimants
without affording this opportunity; if
it should do so, it would not be a
statute of limitations, but an unlawful
attempt to extinguish rights arbitrarily,
whatever might be the purport of its
provisions.



Since a statute of repose begins to run from a date unrelated to
the date of an injury, it is not designed to allow a reasonable
time for the filing of an action once it arises. Therefore, a
statute of repose may bar the filing of a lawsuit even though
the cause of action did not even arise until after it was barred
and even though the injured person was diligent in seeking a
judicial remedy. Section 3 of the Utah Product Liability Act
bars actions without regard to when an injury occurs and is
not designed to provide a reasonable time within which to file



a lawsuit. Indeed, a statute of repose may cut off a cause of
action even though it is filed within the period allowed by the
relevant statute of limitations.



[1]  The Utah statute of repose is sweeping and absolute
once the statutory period has elapsed. Section 78–15–3 bars
all legal actions for death, personal injury, or damage to
property caused by a defective *673  product, if the action
is filed more than six years after the date of first sale
for “use or consumption,” or ten years after the date of
manufacture. The immunity from suit conferred protects all
manufacturers, both domestic and foreign, and all persons in
a manufacturer's chain of distribution, from the manufacturer
to the last seller. Section 3 is not aimed at abolishing nuisance
suits; on the contrary, its purpose, as shown below, is to
bar injured plaintiffs' judicial remedies in wholly meritorious
cases. The immunity granted is not related to the degree of
the manufacturer's culpability in placing a defective product
in the stream of commerce. Thus, the immunity is not limited
to actions based on strict liability, but extends also to actions
based on negligence, gross negligence, recklessness, willful
misconduct, and even intentional misconduct, such as a
manufacturer's intentional failure to warn of known dangerous
defects that could cause widespread injury or death. Indeed,
at least one court has held that a similar statute of repose
cut off a cause of action even though the manufacturer could
have averted the danger by simply warning a consumer or
user of the hazard. Dague v. Piper Aircraft Corp., 275 Ind.
520, 418 N.E.2d 207, 212 (1981). Cf. Adams v. General
Dynamics Corp., 405 F.Supp. 1020 (N.D.Cal.1975) (where
manufacturer failed to give warning of defect that resulted
in death of twelve people). Furthermore, neither the inherent
dangerousness of the manufacturer's product nor the expected
useful life of the product affects the immunity conferred.
The immunity protects a manufacturer whether the defective
product has an expected useful life of four years or twenty-
four years and even though the defect is not detectable by a
user so that he is wholly unable to protect himself.



II. PRODUCTS LIABILITY LAW



[2]  Products liability law evolved because of fundamental
changes in the nation's economy. The industrialization of
the economy and the development of mass production
and nationwide marketing in the nineteenth and twentieth
centuries have resulted in widespread injury and death from
dangerously defective products. The courts responded by
allowing consumers injured by a manufacturer's product to
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sue the manufacturer, MacPherson v. Buick Motor Co., 217
N.Y. 382, 394, 111 N.E. 1050, 1055 (1916), and by shifting
the risk of loss from consumers to manufacturers through
development of the legal doctrine of strict liability. See,
e.g., Greenman v. Yuba Power Products, Inc., 59 Cal.2d
57, 377 P.2d 897, 27 Cal.Rptr. 697 (1963). That doctrine
was premised on the proposition that the cost of injuries
caused by defective products which are sold for profit
should be considered a cost of doing business to be borne
by manufacturers, through insurance if necessary, rather
than by the injured individuals, who could not effectively
protect themselves by insurance or otherwise. In addition,
the effect of strict liability has no doubt been to encourage
safer manufacturing practices and product designs, thereby
reducing the incidence of death and injury. See Cowan,
Some Policy Bases of Products Liability, 17 Stan.L.Rev.
1077, 1086–87 (1965). Thus, the law of strict liability
aligned the interest of the individual in being free of harm
from defective goods with the public interest generally in
encouraging greater safety through making the costs of
defective products a charge against profits. See generally
Calabresi, Product Liability: Curse or Bulwark of Free
Enterprise, 27 Clev.St.L.Rev. 313 (1978).



However, these goals have not been fully achieved. The
magnitude of the health and safety problems created by
defective products was outlined by the New Hampshire
Supreme Court in Heath v. Sears, Roebuck & Co., 123 N.H.
512, 464 A.2d 288, 293 (1983):



[T]he modern experience with consumer products has been
one of ever-improving technology and rising standards of
living, but also of injury and death:



“Americans—20 million of them—are injured in the
home each year from consumer products. Of the total,
some *674  100,000 are permanently disabled and some
30,000 are killed. A significant number could have
been spared if more attention had been paid to hazard
reduction....



The exposure of consumers to unreasonable consumer
product hazards is excessive by any standard of
measurement.”



Significantly, these figures do not even take into account
the hazards to life and limb created by defective products
used outside the home, such as automobiles, or by defective
products used in industrial and commercial applications.



Indeed, long-delayed health hazards from prescription drugs
such as DES (which may cause cancer in the daughters of
patients who have taken that drug), and chemicals such as
asbestos and vinyl chloride, can cause disease and death many
years after exposure. See, e.g., Mathis v. Eli Lilly and Co.,
719 F.2d 134 (6th Cir.1983) (plaintiff sued for damages for
cervical cancer which developed in 1980 apparently from
the plaintiff's mother's injestion of DES in 1955); Karjala v.
Johns-Manville Products Corp., 523 F.2d 155 (8th Cir.1975)
(asbestos dust); Sindell v. Abbott Laboratories, 26 Cal.3d 588,
607 P.2d 924, 163 Cal.Rptr. 132 (1980) (DES). In Heath v.
Sears, Roebuck & Co., 123 N.H. 512, 464 A.2d 288, 295
(1983), the court observed:



The twelve-year limit [of the
New Hampshire statute of repose]
is unreasonable because the mere
purchase of pills produced by a
drug manufacturer in California, or
of a defective automobile made in
Michigan, does not place the consumer
on notice of a hidden defect injurious
to his health or safety. When product
defects lead to injury, our law has
long provided for recovery without
regard to when the substance or object
was made or placed into the national
or international stream of commerce.
This is particularly important in cases
where the injuries may not clearly
manifest themselves until years later,
such as the clear-cell adenocarcinomas
found in the daughters of mothers who
twenty or more years previously took a
female estrogen pill commonly known
as DES (diethyl-stilbestrol). See, e.g.,
Bichler v. Eli Lilly and Co., 55 N.Y.2d
571, 577–78, 436 N.E.2d 182, 184,
450 N.Y.S.2d 776, 778 (1982).



III. UTAH'S OPEN COURTS PROVISION



Article I, section 11 of the Utah Constitution is part of the
Declaration of Rights. It declares that an individual shall have
a right to a “remedy by due course of law” for injury to
“person, property, or reputation.” Specifically, that section
states:
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All courts shall be open, and every
person, for an injury done to him
in his person, property, or reputation,
shall have remedy by due course
of law, which shall be administered
without denial or unnecessary delay;
and no person shall be barred from
prosecuting or defending before any
tribunal in this state, by himself or
counsel any civil cause to which he is
a party.



Thirty-seven states have constitutional provisions that are
essentially similar to the Utah provision. McGovern, The
Variety, Policy and Constitutionality of Product Liability
Statutes of Repose, 30 Am.U.L.Rev. 579, 615 n. 218 (1981).
These provisions, which have no analogue in the federal
Constitution, and the better-known due process clauses
found in both state and federal constitutions appear to have
originated with the Magna Carta and “Sir Edward Coke's
Gloss on Chapter 29 of the 1297 Magna Carta [which] is
remarkably similar to these remedy provisions.” McGovern,
supra at 615 and n.219 at 615 (citing E. Coke, The Second
Part of the Institutes of the Laws of England pt. I, 53–56
(1642)). See also Note, Alabama's Products Liability Statute
of Repose, 11 Cum.L.Rev. 163, 173;  2 Coke, Institutes, ch.
29, at 56.



[3]  Provisions such as section 11 have been referred to as
“open courts” clauses and “remedies” clauses. McGovern,
supra at 615–16. In fact, section 11 was designed *675
to accomplish several purposes. The clear language of
the section guarantees access to the courts and a judicial
procedure that is based on fairness and equality. See generally
Celebrity Club, Inc. v. Utah Liquor Control Comm'n, Utah,
657 P.2d 1293, 1296 (1982); Industrial Commission v. Evans,



52 Utah 394, 409, 174 P. 825, 829 (1918). A plain reading of
section 11 also establishes that the framers of the Constitution
intended that an individual could not be arbitrarily deprived of
effective remedies designed to protect basic individual rights.
A constitutional guarantee of access to the courthouse was not
intended by the founders to be an empty gesture; individuals
are also entitled to a remedy by “due course of law” for



injuries to “person, property, or reputation.” 1



1 We do not mean to say, however, that section 11 requires



only a judicial remedy for the protection of “person,



property or reputation.” The term “due course of law”



may permit nonjudicial type remedies in lieu of judicial



remedies as long as other constitutional provisions are



not violated and the remedy provided is reasonable and



equitable.



The New Hampshire Supreme Court in referring to the history
of that state's similarly worded open courts provision stated
that it was intended to secure adequate remedies for violated



rights. 2  The court stated:



2 Part 1, article 14 of the New Hampshire Constitution



provides: “Every subject of this state is entitled to a



certain remedy, by having recourse to the laws, for



all injuries he may receive in his person, property, or



character; to obtain right and justice freely, without being



obliged to purchase it; completely, and without any



denial; promptly, and without delay; conformably to the



laws.” N.H.Rev.Stat.Ann., 1970, vol. 1, p. 63.



The concept of allowing a reasonable period of time for suit
to be brought after the cause of action arises is not new in
our law, for along with “substantive rights, the first settlers
brought over the individual rights of adequate remedy and
convenient procedure.” State v. Saunders, 66 N.H. 39, 74,
25 A. 588, 589 (1889). Thus, the “right to an adequate
remedy [exists] for the infringement of a right derived from
the unwritten law.” Id., 25 A. at 589. When it came time
to establish a post-revolution form of government, the first
part of our Constitution [which included an open courts
provision] was devoted to chronicling our inherent rights.
Heath v. Sears, Roebuck & Co., 123 N.H. 512, 464
A.2d 288, 294 (1983). Accord Lankford v. Sullivan, Long
& Hagerty, Ala., 416 So.2d 996 (1982); Kennedy v.
Cumberland Engineering Co., Inc., R.I., 471 A.2d 195
(1984); Nelson v. Krusen, Tex., 678 S.W.2d 918 (1984).
Compare Kenyon v. Hammer, 142 Ariz. 69, 688 P.2d 961
(1984).



A.



Defining the scope of the constitutional protection that section
11 affords individual substantive rights is a task of the
utmost delicacy and requires a careful consideration of other
important, and sometimes competing, constitutional interests.
The meaning of section 11 must be taken not only from
its history and plain language, but also from its functional
relationship to other constitutional provisions. Section 11 and
the Due Process Clause of Article I, section 7 are related
both in their historical origins and to some extent in their
constitutional functions. To a degree, the two provisions are
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complementary and even overlap, but they are not wholly
duplicative. Both act to restrict the powers of both the courts
and the Legislature. See Masich v. United States Smelting,
Refining & Mining Co., 113 Utah 101, 191 P.2d 612, 623–24,
appeal dismissed, 335 U.S. 866, 69 S.Ct. 138, 93 L.Ed. 411
(1948); Nelson v. Smith, 107 Utah 382, 154 P.2d 634, 637–38
(1944); Brown v. Wightman, 47 Utah 31, 151 P. 366, 366–67
(1915); Saylor v. Hall, Ky., 497 S.W.2d 218 (1973).



The law in this state, as it is elsewhere, is that “no one has a
vested right in any rule of law” under either the open courts
or the due process provisions of the Utah Constitution. *676
Masich v. United States Smelting, Refining & Mining Co.,
supra, 113 Utah at 124, 191 P.2d at 624. See also Usery v.
Turner Elkhorn Mining Co., 428 U.S. 1, 16, 96 S.Ct. 2882,
2892, 49 L.Ed.2d 752 (1976); Second Employers' Liability
Cases, 223 U.S. 1, 50 (1912); Thornton v. Mono Mfg. Co.,
99 Ill.App.3d 722, 54 Ill.Dec. 657, 661, 425 N.E.2d 522, 526
(1981); Rosenberg v. Town of North Bergen, 61 N.J. 190, 293
A.2d 662, 667 (1972); Lamb v. Wedgewood South Corp., 308
N.C. 419, 302 S.E.2d 868, 882 (1983). Cf. Duke Power Co.
v. Carolina Environmental Study Group, Inc., 438 U.S. 59,
88, 98 S.Ct. 2620, 2638, 57 L.Ed.2d 595 (1978); Martinez v.
California, 444 U.S. 277, 282 n. 5, 100 S.Ct. 553, 557 n. 5,
62 L.Ed.2d 481 (1980).



[4]  Specifically, neither the due process nor the open courts
provision constitutionalizes the common law or otherwise
freezes the law governing private rights and remedies as of



the time of statehood. 3  Masich, supra, 113 Utah at 124–
25, 191 P.2d at 624. It is, in fact, one of the important
functions of the Legislature to change and modify the law that
governs relations between individuals as society evolves and
conditions require. However, once a cause of action under a
particular rule of law accrues to a person by virtue of an injury
to his rights, that person's interest in the cause of action and
the law which is the basis for a legal action becomes vested,
and a legislative repeal of the law cannot constitutionally
divest the injured person of the right to litigate the cause of
action to a judgment.  E.g., Spanish Fork Westfield Irrigation
Co. v. District Court of Salt Lake County, 99 Utah 527, 104
P.2d 353, 360 (1940); Gibbes v. Zimmerman, 290 U.S. 326,
332, 54 S.Ct. 140, 142, 78 L.Ed 342 (1933); Pritchard v.
Norton, 106 U.S. 124, 132, 1 S.Ct. 102, 107, 27 L.Ed. 104
(1882); Lamb v. Wedgewood South Corp., supra, 302 N.E.2d
at 888.



3 Nevertheless, the Legislature does not have the power to



abolish all rights of action for injuries to one's person.



In Masich, supra, 113 Utah at 124, 191 P.2d at 624,



this Court stated that if the Legislature were to abolish



all negligence actions against employers and provide



no substitute remedy, the Workmen's Compensation Act



would be unconstitutional. To some extent, therefore, the



common law at the time of statehood provides at least a



measure of the kinds of legal rights that the framers must



have had in mind for the protection of life, property, and



reputation.



Necessarily, the Legislature has great latitude in defining,
changing, and modernizing the law, and in doing so may
create new rules of law and abrogate old ones. Nevertheless,
the basic purpose of Article I, section 11 is to impose some
limitation on that power for the benefit of those persons who
are injured in their persons, property, or reputations since they
are generally isolated in society, belong to no identifiable
group, and rarely are able to rally the political process to their
aid. Cf. Rosin v. Lidgerwood Mfg. Co., 89 App.Div. 245, 86
N.Y.S. 49 (1903).



Beech's contention that section 11 is only a “philosophical
statement” that imposes no limitations on legislative power
is unacceptable. If the legislative prerogative were always
paramount, and the Legislature could abolish any or all
remedies for injuries done to a person, his property, or
reputation, section 11 would be a useless appendage to the
Constitution. The very assertion that section 11 is only a
“philosophical statement” is necessarily inconsistent with the
premise of a written constitution which was intended to be,
and is, a statement of positive law that limits the powers of
government. Article I, section 26 rivets section 11, and all the
other rights in the Declaration of Rights, into the fundamental
law of the State and makes them enforceable in a court of
law. Article I, section 26 declares that “the provisions of
this constitution are mandatory and prohibitory unless by
express words they are declared to be otherwise.” The rights
protected by section 11 are not declared to be other than
“mandatory and prohibitory.” The South Dakota Supreme
Court stated the view to which we subscribe in Daugaard v.
Baltic Cooperative Building Supply Ass'n, S.D., 349 N.W.2d
419, 425 (1984):



Our constitution ... is solid core upon
which all our state laws must be
premised. Clearly and unequivocably,
our constitution directs that the courts
of *677  this state shall be open to the
injured and oppressed. We are unable
to view this constitutional mandate as
a faint echo to be skirted or ignored.
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Our constitution is free to provide
greater protections for our citizens
than are required under the federal
constitution.... Our constitution has
spoken, and it is our duty to listen.



On the other hand, section 11 rights are not always paramount,



either. 4  They do not sweep all other constitutional rights and
prerogatives before them. They, too, like many constitutional
rights, must be weighed against and harmonized with
other constitutional provisions. The accommodation of
competing, and sometimes clashing, constitutional rights and
prerogatives is a task of the greatest delicacy, although a
common and necessary one in constitutional adjudication. For
example, the right to protection of a person's reputation must
be accommodated to the right of others to speak freely. See
Seegmiller v. KSL, Inc., Utah, 626 P.2d 968, 973 (1981). The
right to protection of one's property cannot defeat the power of
the state to condemn private property by the power of eminent
domain or to enact zoning regulations which may affect the
value of private property. See Article I, section 22. The right
to the protection of one's person must yield to the public's
right to enforcement of the criminal laws. Similarly, legal
causes of action which provide remedies that protect section
11 interests may, in some cases, have to yield to the power of
the Legislature to promote the public health, safety, morals,



and welfare. 5



4 The term “rights,” when used with reference to section



11, is used loosely. Section 11 protects remedies by due



course of law for injuries done to the substantive interests



of person, property, and reputation. What section 11 is



primarily concerned with is not particular, identifiable



causes of action as such, but with the availability of



legal remedies for vindicating the great interest that



individuals in a civilized society have in the integrity of



their persons, property, and reputations.



5 Obviously, section 11 rights also are subject to



reasonable rules of procedure for the adjudication of



these and all other rights.



For example, the Legislature has abolished certain common
law remedies for personal injuries and substituted other
remedies pursuant to the Workmen's Compensation Act and
the Occupational Disease Act. These remedies are different
from, and in some ways, broader than, the common law
remedies they displace. See Masich, supra, 113 Utah at
124, 191 P.2d at 624. The Legislature has also substituted a
nonjudicial remedy for certain kinds of damages caused by



personal injuries sustained in automobile accidents. The Utah
No-Fault Automobile Insurance Act, U.C.A., 1953, § 31–41–
1, et seq., provides an insurance remedy for special damages
in lieu of a common law remedy.



B.



A number of states have enacted products liability, medical
malpractice, and architects and builders statutes of repose.
The statutes have been attacked on various constitutional
grounds, including state and federal equal protection of the
laws provisions and state open courts provisions. Several
state supreme courts have held that statutes of repose
violate open courts provisions. E.g., Lankford v. Sullivan,
Long & Hagerty, Ala., 416 So.2d 996 (1982) (products
liability statute of repose); Kenyon v. Hammer, 142 Ariz.



69, 688 P.2d 961 (1984) (dictum, medical malpractice); 6



Diamond v. E.R. Squibb & Sons, Fla., 397 So.2d 671 (1981)



(products liability); 7  Overland *678  Construction Co. v.
Sirmons, Fla., 369 So.2d 572 (1979) (engineers, architects
and builders statute of repose); Saylor v. Hall, Ky., 497
S.W.2d 218 (1973) (builders statute of repose); Heath v.
Sears, Roebuck & Co., 123 N.H. 512, 464 A.2d 288 (1983)
(products liability statute of repose); Daugaard v. Baltic
Cooperative Building Supply Ass'n, S.D., 349 N.W.2d 419
(1984) (architects and builders statute of repose); Kennedy
v. Cumberland Engineering Co., R.I., 471 A.2d 195 (1984)
(products liability statute of repose); Nelson v. Krusen, Tex.,
678 S.W.2d 918 (1984) (medical malpractice statute of
repose); Phillips v. ABC Builders, Inc., Wyo., 611 P.2d 821
(1980) (builders statute of repose violative of open courts
and equal protection provisions). For cases holding statutes
of repose unconstitutional on equal protection grounds, see,
e.g., Shibuya v. Architects Hawaii Ltd., 65 Hawaii 26, 647
P.2d 276 (1982) (architects and builders statute of repose);
Fujioka v. Kam, 55 Hawaii 7, 514 P.2d 568 (1973) (architects
and builders statute of repose); Loyal Order of Moose, Lodge
1785 v. Cavaness, Okl., 563 P.2d 143 (1977) (architects and
builders statute of repose); Broome v. Truluck, 270 S.C. 227,
241 S.E.2d 739 (1978) (architects and builders statute of
repose); Kallas Millwork Corp. v. Square D Co., 66 Wis.
2d 382, 225 N.W.2d 454 (1975) (architects, engineers, and
designers statute of repose).



6 The Arizona Constitution, Article XVIII, section 6



provides: “The right of action to recover damages



for injuries shall never be abrogated, and the amount



recovered shall not be subject to any statutory
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limitation.” Compared with the language in Article



I, section 11 of the Utah Constitution and all other



state open courts provisions of which we are aware,



the Arizona provision is more rigid and specific



in establishing an individual's constitutional right to



recover damages for injuries. Ariz.Rev.Stat.Ann., 1984,



vol. 1A, at 351.



7 The Florida Supreme Court originally required a



“compelling state interest” to justify a products liability



statute of repose under Florida's open courts provision.



Purk v. Federal Press Co., Fla., 387 So.2d 354 (1980).



Because of problems caused by that strict interpretation,



the court modified the standard and made it more



flexible. Pullum v. Cincinnati, Inc., Fla., 476 So.2d



657 (1985). Nevertheless, the court has specifically



reaffirmed its holding in Diamond that a legislative



attempt to bar a DES victim's cause of action by a statute



of repose violates Florida's open courts clause. Pullum,



476 So.2d at 659 n. “*.”



On the other hand, a number of cases have held statutes of



repose constitutional under open courts provisions. 8  E.g.,
Thornton v. Mono Mfg. Co., 99 Ill.App.3d 722, 54 Ill.Dec.
657, 425 N.E.2d 522 (1981) (products liability statute of
repose); Dague v. Piper Aircraft Corp., 275 Ind. 520, 418
N.E.2d 207 (1981) (products liability statute of repose);
Tetteroton v. Long Mfg. Co., 314 N.C. 44, 332 S.E.2d 67
(1985) (products liability statute of repose); Davis v. Whiting
Corp., 66 Or.App. 541, 674 P.2d 1194 (1984) (products
liability statute of repose).



8 Professor McGovern in 1981 article, The Variety, Policy



and Constitutionality of Product Liability Statutes of



Repose, 30 Am.U.L.Rev. 579, 581 (1981), states that



eighteen states have consistently held statutes of repose



constitutional under various kinds of constitutional



attacks, that nine states have consistently held them



unconstitutional, and that two states have held both ways



with respect to different kinds of statutes of repose. Since



1981, however, when that count was made, Alabama,



Arizona, Rhode Island, South Carolina, South Dakota,



Texas, and now Utah have joined either the last or



the next to last of the above three categories. See



Lankford v. Sullivan, Long & Hagerty, supra; Kenyon v.



Hammer, supra; Broome v. Truluck, supra; Daugaard



v. The Baltic Cooperative Building Association, supra;



Kennedy v. Cumberland Engineering Co., supra; Nelson



v. Krusen, supra.



In our view, the cases holding products liability statutes of
repose constitutional under state open courts or remedies
provisions have all but read those constitutional provisions



out of their respective constitutions, at least insofar as they
provide substantive, as opposed to procedural, protections.
A leading case holding a products liability statute of repose
constitutional under such a provision is Dague v. Piper
Aircraft Corp., 275 Ind. 520, 418 N.E.2d 207 (1981). The
court relied on the general principle that one of the functions
of the legislative power is “to remedy defects in the common
law as they develop, and to adapt to the change of time and
circumstance.” Id. 418 N.E.2d at 213. The court also relied
heavily on the usual deference that courts accord legislative
enactments by way of a presumption of constitutionality.
Id. We agree with and affirm those principles as general
propositions, but we do not agree that a proper constitutional
analysis of section 11 can be made on those principles
alone. We are simply not at liberty to eviscerate a mandatory
provision of our Declaration of Rights by limiting our analysis
to those principles alone. That kind of analysis would result
in the legislative power prevailing in every case, *679  and
would deprive the constitutional rights embraced in section 11
of any meaningful content or force. If we are free to refuse to
give substance and meaning to section 11 because it stands in
tension with the power of the Legislature to adjust conflicting
interests and values in society, we could as well emasculate
every provision in the Declaration of Rights by the same
method of analysis. We decline to do that.



Rosenberg v. Town of North Bergen, 61 N.J. 190, 293 A.2d
662 (1972), is also a leading case for the position that a statute
of repose is constitutional. Although it was not decided under
an “open courts” provision, it is frequently relied upon by
those courts which have sustained the validity of statutes of
repose against challenges under open courts provisions. The
reasoning in Rosenberg%i proceeds in part on the universally
accepted principles that legislative power must have broad
latitude and its enactments must be extended a presumption of
constitutionality. In addition, the court argued that a statute
of repose does not abrogate a cause of action, and therefore



does not destroy it before it can arise. The statute, according
to the court, merely defines the time during which a cause of
action exists. By definition, then, when that time expires, no
cause of action exists, and none is therefore abrogated. The
injured party simply has no cause of action, and the injury



done him is damnum absque injuria. 9



9 The Nebraska Supreme Court has used an analysis



similar to that in Dague and Rosenberg to sustain a



statute of repose in the face of an open courts provision



in Colton v. Dewey, 212 Neb. 126, 321 N.W.2d 913,



916 (1982). However, in subsequent cases, the court has
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created judicial exceptions to mitigate the harsh effects



of such statutes. In Sacchi v. Blodig, 215 Neb. 817,



341 N.W.2d 326, 330–31 (1983), the court held that



insanity “tolled” the statute. Next, in Macku v. Drackett



Products Co., 216 Neb. 176, 343 N.W.2d 58, 61 (1984),



the court held that infancy “tolled” the statute. Finally,



in MacMillen v. A.H. Robins Co., 217 Neb. 338, 348



N.W.2d 869, 872 (1984), the court created an exception



to the products liability statute of repose where the



manufacturer fraudulently refused to warn of known



hazards caused by the Dalkon Shield.



We reject this view because it begs the question. The question,
in our view, is whether there is a remedy by due course
of law, and that question is not answered by arguing that
a cause of action is not abrogated but is only defined to
be temporally limited. In short, the constitutional protection
cannot be evaded by the semantic argument that a cause of
action is not cut off but only defined to exist for a specified
period of time.



To a degree, the open courts provision is an extension of the
due process clause. Indeed, the open courts provision and the
due process clause also have an overlapping function, to some
extent, with respect to the abrogation of causes of action. If
the Legislature were to abolish all causes of action for injuries
to one's person or property caused by defective products and
provide no substitute equivalent remedy, we have little doubt
that that would violate section 11, and perhaps even the due
process clause of Article I, section 7. In Masich v. United
States Smelting & Refining Co., 113 Utah 101, 125, 191 P.2d
612, 624 (1948), the Court stated:



Assuming the legislature can abolish
the common law right of action for
negligence, must it return a substitute
right to each and every employee in
some way affected by the abrogation
to meet the test of constitutionality?
If the legislature were to abolish all
compensation and all common law
rights for negligence of an employer,
no contention could reasonably be
made that it was a proper exercise
of the police power. The reverse
would be true and pauperism with its
concomitants of vice and crime would
flourish.



Indeed, the United States Supreme Court in Wilson v.
Iseminger, 185 U.S. 55, 22 S.Ct. 573, 46 L.Ed. 804 (1902),



noted the fundamental obligation of government to provide
reasonable remedies for wrongs done persons.



Every government is under obligation
to its citizens to afford them all needful
legal remedies.... A statute could not
bar the existing rights of claimants
without affording this opportunity [to
try *680  rights in the courts]; if it
should attempt to do so, it would not be
a statute of limitations, but an unlawful
attempt to extinguish rights arbitrarily,
whatever might be the purport of its
provisions.



Id. at 62, 22 S.Ct. at 575.



The basic rule has been summarized in a leading treatise, 51
Am.Jur.2d Limitations of Actions, § 28, at 613:



It is not within the power of the
legislature, under the guise of a
limitation provision, to cut off an
existing remedy entirely, since this
would amount to a denial of justice,
and, manifestly, an existing right
of action cannot be taken away by
legislation which shortens the period
of limitation to a time that has already
run.



(Footnotes omitted). But see Duke Power Co. v. Carolina
Environmental Study Group, 438 U.S. 59, 98 S.Ct. 2620,
57 L.Ed.2d 595 (1978), where the United States Supreme
Court sustained a limitation of liability provision against
due process and equal protection challenges. However, the
decision was justified at least in part on the ground that
Congress had provided for “a reasonably just substitute for
the common-law or state tort law remedies it replaces.” Id. at
88, 98 S.Ct. at 2638.



In sum, section 11 does not recede before every legislative
enactment, but neither may it be applied in a mechanical
fashion to strike every statute with which there may be
conflict. To hold every statute of repose unconstitutional
without regard to the legislative purpose could result in
a legislative inability to cope with widespread social or
economic evils. In the instant case, the Legislature has
imposed less than a total abrogation of all remedies for
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injuries caused by defective products since actions are barred
only after a specified period of time has elapsed.



[5]  [6]  We hold that section 11 of the Declaration of
Rights and the prerogative of the legislature are properly
accommodated by applying a two-part analysis. First, section
11 is satisfied if the law provides an injured person an
effective and reasonable alternative remedy “by due course
of law” for vindication of his constitutional interest. The
benefit provided by the substitute must be substantially equal
in value or other benefit to the remedy abrogated in providing
essentially comparable substantive protection to one's person,
property, or reputation, although the form of the substitute
remedy may be different. See generally Masich v. United
States Smelting, Refining, & Mining Co., 113 Utah 101, 191
P.2d 612, 624 (1948); Lankford v. Sullivan, Long & Hagerty,
Ala., 416 So.2d 996 (1982); Nelson v. Krusen, Tex., 678
S.W.2d 918 (1984). See also New York Central R.R. v. White,
243 U.S. 188, 201, 37 S.Ct. 247, 252, 61 L.Ed. 667 (1917),
where the United States Supreme Court in dictum stated,
“It perhaps may be doubted whether the State could abolish
all rights of action on the one hand, or all defenses on the
other, without setting up something adequate in their stead.”
See also Ingraham v. Wright, 430 U.S. 651, 673, 97 S.Ct.
1401, 1413, 51 L.Ed.2d 711 (1977), where the Court stated,
“Among the historic liberties so protected was a right to
be free from, and to obtain judicial relief for, unjustified



intrusions on personal security.” (Footnote omitted). 10



10 In Pruneyard Shopping Center v. Robins, 447 U.S.



74, 94, 100 S.Ct. 2035, 2047, 64 L.Ed.2d 741 (1980),



Justice Marshall, in a concurring opinion, suggested that



a reasonable alternative remedy must be provided when



“core” common-law rights are abolished. See also e.g.,



Brinkerhoff-Faris Trust & Savings Co. v. Hill, 281 U.S.



673, 682, 50 S.Ct. 451, 454, 74 L.Ed. 1107 (1930); Crane



v. Hahlo, 258 U.S. 142, 147, 42 S.Ct. 214, 215, 66 L.Ed.



514 (1922).



[7]  Second, if there is no substitute or alternative remedy
provided, abrogation of the remedy or cause of action may
be justified only if there is a clear social or economic evil to
be eliminated and the elimination of an existing legal remedy
is not an arbitrary or unreasonable means for achieving the
objective. Heath v. Sears, Roebuck & Co., 123 N.H. 512,
464 A.2d 288, 294–95 (1983); Nelson v. Krusen, Tex., 678
S.W.2d 918 (1984). See generally Note, The Fairness and
Constitutionality of Statutes of Limitations for Toxic Tort
*681  Suits, 96 Harv.L.Rev. 1683, 1692 (1983). For the



reasons stated below, we hold that the elimination of all



causes of action after the period specified in section 3 of the
Utah Product Liability Act is arbitrary, unreasonable, and will
not achieve the statutory objective.



C.



The objectives of the Utah Product Liability Act are set out
in section 78–15–2, which states:



Legislative finding and declarations—Purpose of act.—
(1) The legislature finds and declares that the number
of suits and claims for damages and the amount of
judgments and settlements arising from defective products
has [sic] increased greatly in recent years. Because of
these increases, the insurance industry has substantially
increased the cost of product liability insurance. The effect
of increased insurance premiums and increased claims has
increased product cost through manufacturers, wholesalers
and retailers passing the cost of premiums to the consumer.
Further, certain product manufacturers are discouraged
from continuing to provide and manufacture such products
because of the high cost and possible unavailability of
product liability insurance.



(2) In view of these recent trends, and for the purpose
of alleviating the adverse effects which these trends are
producing in the manufacturing industry, it is necessary to
protect the public interest by enacting measures designed
to encourage private insurance companies to continue to
provide product liability insurance.



(3) In enacting this act, it is the purpose of the legislature
to provide a reasonable time within which actions may be
commenced against manufacturers, while limiting the time
to a specific period for which product liability insurance
premiums can be reasonably and accurately calculated;
and to provide other procedural changes to expedite early
evaluation and settlement of claims.



There are several reasons why section 3 of the Act is
unreasonable and arbitrary and will not further the statutory
objectives.



1. The six- and ten-year periods in the Act are arbitrary
because they apply to all kinds of products, irrespective
of their useful life. The statute does not even purport to
approximate an average expected life of the products covered,
nor is it based on products that have presented particular
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safety difficulties. It applies alike to toasters, automobiles,
road graders, and prescription drugs.



2. The Utah Product Liability Act was drafted and sponsored
by the Utah Manufacturers' Association, composed of
approximately 500 members. Note, The Utah Product
Liability Limitation of Action: An Unfair Resolution of
Competing Concerns, 1979 Utah L.Rev. 149 (“Note”). An
informal survey of the Association based on questionnaires
sent to its members indicated that only one member reported
having a products liability claims made against it. Id. at 151.
Indeed, prior to passage of the Act, this Court had not even
ruled that strict liability for product defects was a cognizable



cause of action in this state. 11  Notwithstanding the apparent
absence of any significant product liability litigation in Utah,
the Legislature based the statute on a finding that the number
of claims for damages arising from defective products has
increased greatly in recent years. See U.C.A., 1953, § 78–15–
2(1). While that may have been true nationally, it does not
appear to have been the case within the state.



11 This Court adopted the doctrine of strict liability in 1979



in Ernest W. Hahn v. Armco Steel Co., Utah, 601 P.2d



152 (1979).



3. The Utah statute of repose is incapable of achieving
the avowed purpose of reducing the insurance premiums
that manufacturers must pay. Product liability insurance
premiums for Utah manufacturing companies are established
on the basis of nationwide data, not on a manufacturer's
*682  experience in Utah. Note, at 151. “Although assuring



the availability of reasonably priced products liability
insurance is an admirable goal, it will not be accomplished or
even furthered by limiting access to courts in this state where
such access is seldom sought.” Id.



Section 101(D) of the Model Uniform Product Liability Act
which was proposed by the United States Department of
Commerce, confirms the point:



Product liability insurance rates
are set on the basis of
countrywide, rather than individual
state, experience. Insurers utilize
countrywide experience because a
product manufactured in one state can
readily cause injury in any one of the
other states, the District of Columbia,
or the Commonwealth of Puerto Rico.
One ramification of this practice is that



there is little an individual state can
do to solve the problems caused by
product liability.



44 Fed.Reg. 62,714, 62,716 (Oct. 31, 1979). The findings
supporting section 101 of the Model Act indicate that studies
performed by the states of Maine and Georgia concluded
that individual state tort reforms would do little to affect
product liability premiums and would not stabilize product
liability insurance rates. 44 Fed.Reg. 62,714, 62,716–17 (Oct.
31, 1979).  Lankford v. Sullivan, Long & Hagerty, Ala., 416
So.2d 996, 1003 (1982), held that there was “not a sufficient
relationship between the statute and the perceived social evil
to sustain the statute.” Heath v. Sears, Roebuck & Co., 123
N.H. 512, 464 A.2d 288, 294 (1983), also held to the same
effect, and, in addition, observed that whatever insurance
crisis had existed, had abated. Furthermore, we note that since
this State adopted the doctrine of strict liability in product
liability cases, Ernest W. Hahn, Inc. v. Armco Steel Co., Utah,
601 P.2d 152, 158 (1979), the number of cases that have
reached this Court based on a manufacturer's strict liability
has been almost negligible.  Pate v. Marathon Steel Co., Utah,
692 P.2d 765 (1984); Barson v. E.R. Squibb & Sons, Inc.,
Utah, 682 P.2d 832 (1984); DCR Inc. v. Peak Alarm Co.,
Utah, 663 P.2d 433 (1983); Mulherin v. Ingersoll-Rand Co.,
Utah, 628 P.2d 1301 (1981).



4. The number of claims barred would not be sufficient to
affect insurance premium rates in any event. The Federal
Interagency Task Force was established by the Economic
Policy Board of the White House as a result of manufacturers'
claims that a product liability crisis had developed and
rendered product liability insurance unaffordable and even
unavailable. The Task Force undertook a comprehensive
study of the issue during 1976 and 1977 and found that:



[p]roduct liability insurance is
usually provided on what is called
‘occurrence’ basis, whereby coverage
is provided for all product-related
damages that occur during the
policy period. Neither the time of
manufacture of the product nor
the time at which the claim is
made determines whether the policy
provides coverage.



Interagency Task Force on Product Liability, U.S. Dep't.
of Commerce, Final Report V–5 (1977). More important
is the fact that only 2.6% of the products involved in
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product liability actions were purchased more than six years
prior to the event causing personal injury, according to
a study conducted by the Insurance Services Office, an
insurance industry-sponsored agency. Insurance Services
Office, Product Liability Closed Claim Survey: A Technical
Analysis of Survey Results, at 83 (1977) (cited in Note, supra,
at 151).



Because rates are set on an “occurrence” basis, one student of
products liability insurance has observed:



Although a statute of repose certainly
would reduce recoveries by persons
injured by products, there may not be
a corresponding reduction in insurance
premium rates. An eight- to ten-
year statute of repose, for example,
would be too long to improve the
predictability of insurance claims.



(Footnotes omitted). McGovern, *683  The Variety, Policy
and Constitutionality of Product Liability Statutes of Repose,
30 Am.U.L.Rev. 579, 595 (1981). In short, the number of
cases arising after the statutory 6-year period is insignificant
and, at best, would have a negligible effect on insurance rates
generally.



5. The Utah statute of repose is likely to provide less incentive
to manufacturers to take adequate safety precautions in the
manufacture and design of products having a useful life of
more than six years, thereby increasing the already substantial
number of persons who have been injured or killed by
shoddy design or workmanship. Thus, the statute may well be
counterproductive in terms of public safety.



[8]  In sum, we conclude that the Utah statute of repose does
not reasonably and substantially advance the stated purpose of
the statute. See Lankford v. Sullivan, Long & Hagerty, supra,



416 So.2d at 1003; Heath v. Sears & Roebuck Co., supra,
464 A.2d at 295. Its effect in that regard is more “fanciful
than real,” Malan v. Lewis, Utah, 693 P.2d 661, 673 (1983),
and whatever beneficial effects may accrue from the statute
of repose do not justify the denial of the rights protected by
Article I, section 11.



D.



Prior Utah cases which have addressed the constitutionality of
other statutes of repose are not inconsistent with our holding



in this case. Allen v. Intermountain Health Care, Inc., Utah,
635 P.2d 30 (1981), sustained the constitutionality of the
Medical Malpractice Act statute of repose against challenges
based on Utah's equal protection of the laws provision, Article
I, section 24, and the Utah constitutional prohibition against
enactment of special laws, Article VI, section 26. No issue
was raised as to the constitutionality of the statute under
Article I, section 11. Beyond that, there was no showing
that the legislative purpose in enacting the statute would not
be achieved. Compare Malan v. Lewis, Utah, 693 P.2d 661
(1984), holding that the Utah guest statute violated the state
equal protection of the laws provision, in part because the
discrimination made by the statute did not have a rational and
substantial effect in furthering the supposed objective of the
act and was therefore unconstitutionally discriminatory.



Good v. Christensen, Utah, 527 P.2d 223 (1974), sustained
the constitutionality of a seven-year statute of repose intended
to protect architects and builders. The Court observed that
a person injured by a defect in a building would still have
a remedy against an owner of the building and perhaps
others. In sustaining the statute, the Court declined to make
any analysis of the constitutional claims raised. It simply
made the conclusionary statement that the attack on the
“constitutionality of the statute ... [was] without merit.” Id. at
225. Whether the Court in fact addressed the merits of Article
I section 11 is speculative, and the ruling, therefore, has little
persuasive effect here.



IV. ARTICLE XVI, SECTION 5: WRONGFUL DEATH



Unlike the general language of the open courts provision
in Article I, section 11, Article XVI, section 5 specifically
endows a wrongful death cause of action with constitutional
protection that, in a sense, is a particularized application of
the open courts provision. The right protected by Article XVI,
section 5 is not subject to the same kind of balancing analysis
required by Article I, section 11. Article XVI, section 5 states:



The right of action to recover damages
for injuries resulting in death, shall
never be abrogated, and the amount
recoverable shall not be subject to
any statutory limitation, except in
cases where compensation for injuries
resulting in death is provided for by
law.
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This provision was based on the enactment of Lord
Campbell's Act in 1846 in England to remedy a defect in
the common law. See Jones v. Carvell, Utah, 641 P.2d 105,
107 (1982). The Act spread to this country, was enacted
essentially in its present form in the Territory of Utah, and
was then included in the Utah Constitution at statehood. The
Journal of Constitutional *684  Proceedings sheds little light
on Article XVI, section 5, but a brief history of our provision
was adumbrated in Jones v. Carvell, supra, 641 P.2d at 107.
The provision was deemed to be a bar to the exclusive death
benefit provisions of the Workmen's Compensation Act, and
in 1920, Article XVI, section 5 was amended to add the last
phrase to permit the workers' compensation laws to provide
compensation for the death of a worker in lieu of a negligence
action for wrongful death to recover damages. See Halling v.
Industrial Commission, 71 Utah 112, 263 P. 78, 80 (1927).
It is only because of the constitutional amendment that the
death benefit provisions of the Workmen's Compensation Act
have been held constitutional. See Henrie v. Rocky Mountain
Packing Corp., 113 Utah 415, 196 P.2d 487, 492 (1948);
Garfield Smelting Co. v. Industrial Commission, 53 Utah 133,
178 P. 57 (1918). However, to the extent one does not qualify
as a “dependent” for death benefits under the Compensation
Act, he may still have a wrongful death cause of action for
damages. See generally Star v. Industrial Commission, Utah,
615 P.2d 436, 438 (1980); Oliveras v. Caribou-Four Corners,
Inc., Utah, 598 P.2d 1320 (1979).



[9]  [10]  Recently, in Malan v. Lewis, Utah, 693 P.2d
661 (1984), we referred to Article XVI, section 5 of the
Constitution and observed that that provision seemed to
“compel the conclusion that the [Utah] Guest Statute is
unconstitutional insofar as it purports to bar the heirs of
a guest killed as a result of a driver's negligence from
bringing a wrongful death action against the host driver.” Id.
at 667. The plain meaning of the constitutional provision,
as the above cases implicitly recognize, is to prevent the
abolition of the right of action for a wrongful death, “whether
in a wholesale or piecemeal fashion.” Id. Although this
interpretation of Article XVI, section 5 of the Constitution
was only part of the reasoning in Malan and therefore only
dictum, it is nevertheless consistent with the plain meaning
of the constitutional provision and prior law, and sustains
our conclusion that the plain meaning of the constitutional
provision cannot be harmonized with the statute of repose in
this case.



Our conclusion is also supported by an opinion of the
Oklahoma Supreme Court which considered whether a statute



of repose in a wrongful death action was lawful under a
constitutional provision almost identical to ours. Roberts v.
Merrill, Okl., 386 P.2d 780 (1963), held unconstitutional an
Oklahoma statute which abolished the right to file a wrongful
death action five years after the occurrence of an accident
since the death which gave rise to the cause of action did
not occur until sometime later. The Oklahoma Supreme Court
held that the plain language of the Oklahoma Constitution
rendered the Legislature “powerless to abrogate the right of
action, which is the right to effectively pursue a remedy,
except by supplying to the designated beneficiaries under [the
Oklahoma Workmen's Compensation Act] a new form of
compensation.” Id. at 783 (emphasis in original). The court
stated:



The limitation provisions contained in [the challenged
statute] place a condition upon the right [to bring a
wrongful death claim] itself in that they extinguish the
claim before it arises and precludes [sic] the beneficiary
from effectively pursuing the statutory remedy.



....



In the case at bar, we are not concerned with the question
of the general legislative power to regulate procedure
governing the prosecution of death benefit rights, but with a
restrictive condition which operates to abridge or abrogate
the right itself to that class of persons whose decedents
die later than the maximum period allowed to intervene
between injury and demise. Such restriction, which bars
the right to effectively pursue a remedy, is beyond the
legislative authority.



....



... It suffices to say that the cited section of the Constitution
now, as before, absolutely prohibits the abrogation of “[t]he
right of action to recover damages *685  for injuries
resulting in death.” The “right of action”—a term far from
synonymous with “cause of action”—means the right to
effectively pursue an available remedy in a suitable forum
whether successfully or not.



Id. at 785–86.



In Ludwig v. Johnson, 243 Ky. 533, 49 S.W.2d 347 (1932),
the Kentucky Court of Appeals, construing a Kentucky
constitutional provision also virtually identical to Article
XVI, section 5 of the Utah Constitution, held that the
Kentucky automobile guest statute was unconstitutional
because it took “away the right to recover for death resulting
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from negligence, or wrongful act amounting to anything less
than an intentional act, and to that extent it clearly contravenes
section 241 of the Constitution.” Id. 49 S.W.2d at 349. The
Kentucky court relied upon its prior opinion in Howard's
Adm'r v. Hunter, 126 Ky. 685, 104 S.W. 723, 724 (1907),
where it stated:



It was the manifest intention of
the constitutional provision quoted to
allow an action to be maintained
whenever the death of a person was
caused by the negligent or wrongful
act of another and it is not within
the power of the Legislature to deny
this right of action. The section is
as comprehensive as language can
make it. The words “negligence” and
“wrongful act” are sufficiently broad
to embrace every degree of tort that
can be committed against the person.



Ludwig v. Johnson, 49 S.W.2d at 349. See also Rosin v.
Lidgerwood Mfg. Co., 89 App.Div. 245, 86 N.Y.S. 49 (1903).



The defendant argues that the Utah Product Liability Act
is not in conflict with Article XVI, section 5 because “the
Legislature did not repeal the wrongful death statute.” The
argument is that the Legislature is free to establish defenses
and limitations to the liability arising from wrongful conduct
which causes a death “so long as it does not thereby repeal
or emasculate the statute.” According to the defendant, the
instant statute only eliminates recovery in reasonably limited
and well-defined circumstances and is therefore within
the legislative power and not subject to the constitutional
provision.



The defendant's argument is an invitation to rewrite the
Constitution. If the constitutional provision means only that
the Legislature may not directly repeal the wrongful death



statute itself but may nullify the act, 12  in whole or in part,
by indirect means, it lies within the power of the Legislature
to circumvent Article XVI, section 5 at will. Constitutional
rights do not hang from such gossamer threads. Clearly,
the Legislature may enact reasonable procedures for the
enforcement of wrongful death actions and may provide
for reasonable defenses that are not inconsistent with the
fundamental nature of the wrongful death action itself. See
generally, Van Wagoner v. Union Pacific Railroad Co.,
112 Utah 189, 186 P.2d 293, 303 (1947). But it is the
Constitution that grants the right to bring a wrongful death



action to all persons, and that right may not be defeated on
the wholly fortuitous event of how soon a death occurs after
the manufacture or first sale of a product.



12 Article XVI, section 5 has been implemented by U.C.A.,



1953, § 78–11–6 and § 78–11–7.



Finally, the defendant argues that the Utah Product
Liability Act only places reasonable limitations on wrongful
death actions and restricts recovery to certain reasonable
circumstances. In light of our discussion of the open courts
provision, that argument is without merit. Furthermore, the
argument ignores the plain language of Article XVI, section
5, and exceeds whatever powers Article XVI, section 5 leaves
to the Legislature.



V. SEVERABILITY



Having held section 78–15–3 unconstitutional, we address the
question whether the remainder of the Utah Product Liability
Act is severable from section 3, since the *686  issue will no



doubt arise when the case is tried. 13



13 The remaining sections, § 78–15–4 through –6, read as



follows:



78–15–4. Prayer for damages.—No dollar amount



shall be specified in the prayer of a complaint



filed in a product liability action against a



product manufacturer, wholesaler, or retailer. The



complaint shall merely pray for such damages as are



reasonable in the premises.



78–15–5. Alteration or modification of product



after sale as substantial contributing cause



—Manufacturer or seller not liable.—No



manufacturer or seller of a product shall be held



liable for any injury, death or damage to property



sustained as a result of an alleged defect, failure to



warn or protect or failure to properly instruct, in the



use or misuse of that product, where a substantial



contributing cause of the injury, death or damage



to property was an alteration or modification of



the product, which occurred subsequent to the sale



by the manufacturer or seller to the initial user or



consumer, and which changed the purpose, use,



function, design or intended use or manner of use



of the product from that for which the product was



originally designed, tested or intended.



78–15–6. Defect or defective condition making



product unreasonably dangerous—Rebuttable



presumption.—In any action for damages for





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932118627&pubNum=713&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_713_349&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_349


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1907011261&pubNum=712&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_712_724&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_712_724


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1907011261&pubNum=712&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_712_724&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_712_724


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932118627&pubNum=713&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_713_349&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_349


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1903016795&pubNum=601&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1903016795&pubNum=601&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART16S5&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART16S5&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947102812&pubNum=661&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_661_303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_303


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947102812&pubNum=661&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=RP&fi=co_pp_sp_661_303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_303


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART16S5&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-6&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-6&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-11-7&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART16S5&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART16S5&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART16S5&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-15-3&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZCNART18S6&originatingDoc=Id6c433a8f38611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)








Berry By and Through Berry v. Beech Aircraft Corp., 717 P.2d 670 (1985)



Prod.Liab.Rep. (CCH) P 10,823



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 14



personal injury, death, or property damage allegedly



caused by a defect in a product:



(1) No product shall be considered to have a defect



or to be in a defective condition, unless at the



time the product was sold by the manufacturer or



other initial seller, there was a defect or defective



condition in the product which made the product



unreasonably dangerous to the user or consumer.



(2) As used in this act, “unreasonably dangerous”



means that the product was dangerous to an



extent beyond which would be contemplated by



the ordinary and prudent buyer, consumer or user



of that product in that community considering



the product's characteristics, propensities, risks,



dangers and uses together with any actual



knowledge, training, or experience possessed by



that particular buyer, user or consumer.



(3) There is a rebuttable presumption that a product



is free from any defect or defective condition



where the alleged defect in the plans or designs



for the product or the methods and techniques of



manufacturing, inspecting and testing the product



were in conformity with government standards



established for that industry which were in existence



at the time the plans or designs for the product



or the methods and techniques of manufacturing,



inspecting and testing the product were adopted.



[11]  “Severability, where part of an act is unconstitutional,
is primarily a matter of legislative intent[,]” Salt Lake City



v. International Ass'n of Firefighters, Utah, 563 P.2d 786,
791 (1977), which generally is determined by whether the
remaining portions of the act can stand alone and serve a
legitimate legislative purpose. As demonstrated above, the
Act will not achieve the purposes set forth in section 78–15–2.
We cannot conclude that the Legislature would have enacted
sections 4 through 6 without section 3. We therefore hold the
Act nonseverable, and sections 4 through 6 invalid, especially
in light of the restrictions this Court has already placed on
strict liability.



[12]  In sum, we hold that section 78–15–3 is
unconstitutional under Article I, section 11 and also under
Article XVI, section 5 as applied to the facts of this case.
The remainder of the Utah Product Liability Act, not being
severable from section 3, is also invalid.



Reversed and remanded for further proceedings. Costs to
appellant.



HALL, C.J., and HOWE, and DURHAM, JJ., concur.



ZIMMERMAN, J., does not participate herein.



All Citations



717 P.2d 670, Prod.Liab.Rep. (CCH) P 10,823



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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94 P.3d 242
Supreme Court of Utah.



David L. BRADSHAW, Petitioner,
v.



WILKINSON WATER COMPANY, and the Public
Service Commission of Utah, Respondents.



No. 20020233.
|



May 4, 2004.



Synopsis
Background: Real estate developer sought writ of review of
Public Service Commission ruling that public water utility
did not violate its tariff in requiring developer to bear a
proportionate share of costs of expanding its facilities to meet
needs of developer's proposed subdivision.



Holdings: The Supreme Court, Parrish, J., held that:



[1] conclusion that water tariff did not apply was reasonable;



[2] commission was not required to strictly construe tariff
against utility;



[3] commission was not bound by Drinking Water Board
Standards in estimating future water needs;



[4] commission was not bound by stipulation to rely on
Drinking Water Board Standards; and



[5] substantial evidence supported finding that expansion
of facilities was reasonably necessary to meet demand of
proposed subdivision.



Affirmed.



Attorneys and Law Firms



*243  J. Craig Smith, D. Scott Crook, Salt Lake City, for
Bradshaw.



William N. White, David C. Wright, Salt Lake City, for
Wilkinson Water Co.



Mark L. Shurtleff, Att'y Gen., Kent L. Walgren, Asst. Att'y
Gen., Sander J. Mooy, Salt Lake City, for Public Service
Commission.



Opinion



PARRISH, Justice:



¶ 1 In this case, we are asked to decide whether the Utah
Public Service Commission (the “Commission”) erred when
it required a real estate developer to bear a share of the *244
costs of constructing facilities necessary for a local utility
to supply water to the developer's proposed subdivision.
We also are asked to decide whether the Commission
erred in determining that the additional demand for water
attributable to the proposed subdivision may require the
construction of additional facilities. We affirm the decision of
the Commission on both issues.



BACKGROUND



¶ 2 Real estate developer David Bradshaw sought a
commitment from Wilkinson Water Company (“Wilkinson
Water”) to supply water to a subdivision he plans to develop.
Wilkinson Water is a local water utility that supplies water
to approximately 194 lots using two wells and three storage
tanks. Bradshaw's proposed subdivision contains twenty-one
individual residential lots.



¶ 3 In response to Bradshaw's request for a service
commitment, Wilkinson Water took the position that its
existing tanks, wells, and pipes were insufficient to meet
the anticipated demands of the proposed development.
Accordingly, Wilkinson Water conditioned its service
commitment on Bradshaw's agreement to pay a proportionate
share of the costs associated with construction of the
additional infrastructure.



¶ 4 When Bradshaw and Wilkinson Water could not reach
agreement with respect to Bradshaw's responsibility for
infrastructure costs, Bradshaw filed a complaint with the
Public Service Commission and sought a hearing. Bradshaw
disputed the need for construction of additional facilities
and argued that even if new facilities were necessary,
he should not be required to bear any of the associated
costs. Specifically, Bradshaw argued that the tariff governing
Wilkinson Water required it to provide water to each of
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Bradshaw's lots for no more than the connection fee required
of an individual residential customer.



¶ 5 Following a hearing, an administrative law judge ruled
in favor of Wilkinson Water. He found that Wilkinson
Water's existing system was operating at or near capacity
for both source and storage resources, thereby necessitating
construction of additional facilities. He further found that
Wilkinson Water did not violate the terms of its tariff
when it required Bradshaw to pay a portion of the costs of
constructing the additional facilities.



¶ 6 Bradshaw sought reconsideration of the decision by the
Commission. The Commission granted Bradshaw's request,
and affirmed the decision of the administrative law judge.
The Commission found that the terms of the Wilkinson
Water tariff were not applicable in this situation. The
Commission further found that Bradshaw had not advanced
sufficient reason for departing from the Commission's policy
of requiring that real estate developers bear the cost of
expanding utility capacity to meet the anticipated needs
of speculative developments. The Commission therefore
ordered that Bradshaw “be required to provide for a
proportionate share of reasonable costs of reasonably
necessary water plant installed or required to provide utility
service to the proposed subdivision.”



¶ 7 Bradshaw sought a writ of review of the Commission's
order from this court. We have jurisdiction over review of
final orders of the Public Service Commission pursuant to
section 78–2–2(3)(e)(i) of the Utah Code. Utah Code Ann. §
78–2–2(3)(e)(i) (2002).



ANALYSIS



¶ 8 Bradshaw advances two arguments in support of his
challenge to the Commission's order. First, Bradshaw argues
that Wilkinson Water's tariff requires it to shoulder the
entire cost of any additional infrastructure required to provide
service to his proposed development. In the alternative,
he argues that he cannot be required to pay for any
additional infrastructure because the evidence presented to
the Commission establishes that Wilkinson Water's existing
facilities are adequate to serve his proposed development. We
address each argument in turn.



I. APPLICATION OF THE
WILKINSON WATER TARIFF



¶ 9 The Commission examined Wilkinson Water's tariff and
held that none of its provisions *245  are applicable to this
case. Because it found the tariff inapplicable, the Commission
applied its well-established policy requiring that developers
pay the proportionate share of infrastructure costs associated
with their proposed developments.



¶ 10 The tariff contains a “Facility Extension Policy” 1



that explains the respective allocation of costs between
Wilkinson Water and its customers when a customer obtains
an “extension” of Wilkinson Water's lines of service to
the customer's property. The Commission held that the
Facility Extension Policy does not govern cost allocation
for additional facilities necessary to supply a proposed
subdivision. It reasoned:



1 The “Facility Extension Policy” in Wilkinson Water's



tariff provides:



1. Extensions. An extension is any continuation of,



or branch from, the nearest available existing line of



the Company, including any increase in capacity of



an existing line to meet the customer's requirement.



2. Costs. The total cost of extensions, including



engineering, labor and material shall be paid by



the applicants. Where more than one applicant



is involved in an extension, the costs shall be



prorated on the basis of the street frontage distances



involved. Sufficient valves and fire hydrants shall



be included with every installation.



3. Construction Standards. Minimum standards of



the Company shall be met, which standards shall



also comply with the standards of the Utah State



Bureau of the Environmental Health. Pipe sizes



shall be designed by the Company, but the size shall



never be smaller than 4”.



4. Ownership. Completed facilities shall be



owned, operated, and maintained by the Company



including and through the meters, as detailed in the



Tariff Rules and Regulations.



5. Water Storage and Supply. All costs for providing



needed water supply and storage shall be paid by



the Company. This cost shall include the installation



and operation of pumps as required for proper



pressure regulation of the system.



6. Temporary Service. The customer will pay the



total cost for the installation and removal of any



extensions for service to a venture of a temporary
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or speculative permanency. The Company will



receive the estimated cost from the customer before



beginning work on the extension.



[T]he Facility Extension Policy [is] applicable to a
customer or prospective customer who requires an
extension of [Wilkinson Water's] facilities in order to begin
his own consumption of water services offered by the
Company.... This is not Mr. Bradshaw's situation. Mr.
Bradshaw would require Wilkinson Water to expand and
upgrade facilities, not to meet Mr. Bradshaw's own water
service consumption, but to be prepared to serve possible,
future customers in his proposed development.



[1]  [2]  ¶ 11 We accord the Commission's tariff
interpretations “considerable deference and review them for
mere reasonableness or rationality.” McCune & McCune
v. Mountain Bell Tel., 758 P.2d 914, 918 (Utah 1988).
Although the Commission's interpretation of a tariff is
entitled to deference, its interpretation must be lawful.
“One of the requirements for a finding of reasonableness
[of a Commission tariff interpretation] is lawfulness; a
minimally reasonable interpretation must avoid unnecessarily
contravening general law.” Id.



¶ 12 Bradshaw asserts that the Commission made two errors
in interpreting Wilkinson Water's tariff. First, Bradshaw
contends the Commission's interpretation would render
the tariff unlawful because it would allow unlawful
discrimination against him. Second, Bradshaw argues the
tariff should have been construed strictly against the utility
pursuant to Josephson v. Mountain Bell, 576 P.2d 850, 852
(Utah 1978).



A. The Commission Appropriately
Recognized a Distinction Between Real Estate
Developers and Individual Utility Customers



¶ 13 The Commission's holding that the tariff does not
apply in this case is based on a distinction between
prospective customers who seek water service for their own
imminent consumption and real estate developers who seek
commitments to serve lots they intend to sell to others.
Bradshaw argues that the terms of the tariff recognize no such
distinction and therefore he should be considered a customer
in the same way as an individual who requests service on his
own behalf.



¶ 14 Utah law prohibits public utilities from engaging in
disparate treatment of similarly *246  situated customers,



Utah Code Ann. § 54–3–8 (2003), 2  and requires that a
utility's charges be “just and reasonable,” id. § 54–3–1.
Utah law recognizes, however, that not all customers are
similarly situated. “The scope [of the] definition of ‘just and
reasonable’ may include, but shall not be limited to, the cost
of providing service to each category of customer, economic
impact of charges on each category of customer, and on the
well-being of the state of Utah....” Id.



2 Section 54–3–8 of the Utah Code provides:



No public utility shall, as to rates, charges, service,



facilities or in any other respect, make or grant



any preference or advantage to any person, or



subject any person to any prejudice or disadvantage.



No public utility shall establish or maintain any



unreasonable difference as to rates, charges, service



or facilities, or in any other respect, either as



between localities or as between classes of service.



Utah Code Ann. § 54–3–8(1) (2003).



¶ 15 Bradshaw argues that he is similarly situated to an
individual lot owner and that the Commission erred in treating
him differently. He points out that the tariff makes no
distinction between a prospective customer who seeks water
service for his own imminent consumption and a real estate
developer who seeks a commitment to serve lots he intends to
sell to others at some future time. He reasons that Wilkinson
Water would collect the same amount in connection fees
whether it were to collect them from Bradshaw for twenty-one
lots collectively or from twenty-one individual lot owners.



[3]  ¶ 16 We disagree. The primary basis for distinguishing
between a real estate developer and an individual customer is
found in the substantial risk to the utility and its customers
presented by a developer's request for a commitment to
serve a proposed subdivision when the utility's infrastructure
is insufficient to meet the anticipated demand. In such a
situation, the utility is asked to construct additional facilities
without any assurances that the increased demand will soon
materialize in the form of rate-paying customers.



¶ 17 Real estate development is a speculative enterprise.
Indeed, Bradshaw previously delayed his development for
a period of approximately five years after first approaching
Wilkinson Water about a service commitment. Bradshaw's
lots may or may not be developed and may or may not be sold.
Even if they are sold, a great deal of time may elapse before
the lots actually require water service. Wilkinson Water and
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its existing customers should not be forced to bear the costs
of constructing additional facilities that may turn out to be
unnecessary. As the Commission pointed out, this would be
tantamount to forcing a utility's customers to speculate in real
estate development.



¶ 18 Moreover, as the Commission noted in its decision, it is
unlikely that simultaneous individual requests for new service
would amount to such an increase in demand as to require
the utility to construct additional facilities. There is a marked
increase in the risk associated with the construction of a
multi-unit housing development over the risk associated with
construction of a single home. In contrast to a hypothetical
simultaneous request for service from twenty-one lot owners,
a developer's request for a service commitment does not
necessarily represent twenty-one customers ready to move in
and immediately begin paying for water service. Therefore,
it may be years before Wilkinson Water can begin to recover
the costs of its additional construction in the form of payments
for service.



¶ 19 The Commission has adopted a policy recognizing that
real estate developers are better positioned than local utilities
to bear the costs associated with construction of additional
infrastructure necessary to supply water to proposed



subdivisions. 3  We find nothing in the Commission's policy
to be unreasonably discriminatory or otherwise unlawful.



3 Bradshaw argues that the Commission's policy applies



only in cases, unlike this one, where the developer owns



the water system. The administrative law judge found



this argument unpersuasive because the policy's purpose



of shielding customers from exposure to the risks of



real estate development is served in both situations. We



agree with the administrative law judge and hold that



application of the policy should not depend on whether



Bradshaw owns the utility.



*247  B. The Tariff Need Not Be Strictly
Construed Against Wilkinson Water



¶ 20 Bradshaw also argues that the Commission erred by
not construing the tariff strictly against Wilkinson Water. In
Josephson, we observed that because tariffs mainly serve the
interests of the utility, a utility's tariff “should be construed
strictly against [it].” 576 P.2d at 852.



[4]  [5]  ¶ 21 While the observation enunciated in Josephson
is applicable in most instances, it does not apply in this case.



Construing a tariff against a utility generally protects the
customers of the utility against unreasonable or unjustified
charges. In this case, however, construing the tariff strictly
against Wilkinson Water may actually harm its existing
customers by requiring them, rather than Bradshaw, to bear
the costs associated with service to Bradshaw's proposed
development.



¶ 22 The Commission's requirement that Bradshaw be
responsible for the costs of the infrastructure necessary to
serve his proposed subdivision was motivated in part by
a desire to protect consumers within the Wilkinson Water
service area from the risk that the construction costs for
new infrastructure may not otherwise be recovered. The
Commission is not required to mechanically construe a tariff
against a utility when the particular circumstances of an
individual case dictate a contrary result.



¶ 23 We find that the Commission's interpretation of the
tariff was reasonable in this case. We therefore affirm the
Commission's holding that the tariff in question does not
require Wilkinson Water to bear all of the costs associated
with preparing to serve Bradshaw's proposed development.
Rather, Bradshaw should bear a proportionate share of those
costs.



II. THE NEED FOR ADDITIONAL INFRASTRUCTURE



¶ 24 Bradshaw alternatively attacks the Commission's holding
that he be required to bear a proportionate share of the
costs associated with additional infrastructure by arguing
that Wilkinson Water's existing plant is adequate to meet
the anticipated needs of his proposed subdivision. Bradshaw
reasons that he can be required to contribute to the costs
of additional infrastructure only if the proposed subdivision
will actually force Wilkinson Water to exceed its existing
capacity.



¶ 25 Bradshaw argues that the Commission erred when it
found that Wilkinson Water's source and storage capacity
might be inadequate to meet the anticipated demands of the
proposed subdivision. Specifically, Bradshaw argues that the
Commission improperly departed from the source and storage
requirements promulgated by the Utah Drinking Water Board



(the “Drinking Water Board Standards”) 4  in estimating the
necessary capacity for the system. Bradshaw maintains that
the Commission was bound to rely on the Drinking Water
Board Standards by their terms and also because he and
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Wilkinson Water had so stipulated. Bradshaw also argues that
the Commission's factual findings with respect to the likely
need for increased capacity were not supported by substantial
evidence.



4 See Utah Admin. Code R309–510 (2003).



A. The Commission Was Not Bound by the
Drinking Water Board Standards in Assessing the
Anticipated Demands on Wilkinson Water's System



[6]  [7]  ¶ 26 Whether the Commission was required to
rely on the Drinking Water Board Standards in determining
whether Wilkinson Water's existing facilities are adequate to
supply Bradshaw's proposed subdivision presents a question
of law that we review for correctness. Savage Bros. v. Pub.
Serv. Comm'n, 723 P.2d 1085, 1087 (Utah 1986) (“Where the
issue involves the interpretation of a general question of law,
we apply a correction-of-error standard, with no deference
to the expertise of the Commission.” (internal quotation
omitted)). We are unpersuaded by Bradshaw's argument that
the Commission was legally bound to use the Drinking Water
Board Standards to resolve the factual issues presented in
this case. Neither Title 54 of the Utah Code nor the Drinking
Water Board Standards themselves *248  require that the
Commission rely on the Drinking Water Board Standards
in estimating the need for utility plant expansion. Thus,
while the Drinking Water Board Standards may have been
informative, they were not binding.



¶ 27 Title 54 vests authority in the Commission to ensure that
a public utility's charges are just and reasonable. By contrast,
the Drinking Water Board Standards were promulgated for
the purpose of the “sizing of public drinking water facilities
such as sources (along with their associated treatment
facilities), storage tanks, and pipelines.” Utah Admin. Code
R309–510–1 (2003). The Drinking Water Board Standards
exist to guarantee an adequate supply of drinking water to a
utility's customers. They were not intended to constrain the
Commission in determining whether a utility's charges are
just and reasonable under Title 54 of the Utah Code. While the
Commission found them useful in estimating future demand
on the Wilkinson Water system, the Commission did not err
in refusing to treat them as determinative.



[8]  ¶ 28 In the alternative, Bradshaw argues that the
Commission was bound by the Drinking Water Board
Standards because the parties so stipulated. This argument



fails because the Commission cannot permit itself to be bound
by stipulated standards when doing so would contravene its
statutory mandate to consider the public interest.



¶ 29 Upon agreeing to reconsider Bradshaw's appeal, the
Commission requested that the parties provide a list of agreed
upon and disputed facts and issues. In response, Bradshaw
and Wilkinson Water submitted a statement of “Stipulated
Facts,” which contained the agreement of the parties to use
the Drinking Water Board Standards in estimating the water
use and capacity that would be required to serve Bradshaw's
proposed subdivision.



¶ 30 At the hearing, the Commission did not limit Wilkinson
Water's evidence of anticipated future requirements to the
Drinking Water Board Standards and Bradshaw objected. The
Commission ruled that it might “have to make resolutions
beyond what [the parties] have stipulated to, as far as the
issues to be resolved by the Commission.”



¶ 31 In its order on reconsideration, the Commission indicated
that it had not limited itself to the Drinking Water Board
Standards in evaluating whether Wilkinson Water could
meet the anticipated demand associated with Bradshaw's
development. Although the Commission considered the
Drinking Water Board Standards to be useful guidelines,
it held that it was not strictly bound by the Standards in
evaluating whether it was just and reasonable for Bradshaw
to bear a proportionate share of the costs of constructing new
facilities.



¶ 32 Whether the Commission was bound by the stipulation
of the parties in this case is a question of law that we
review for correctness. Utah Code section 63–46b–16(4)(h)
(ii) authorizes the courts to grant relief to a petitioner if an
agency decision is “contrary to a rule of the agency.” Utah
Code Ann. § 63–46b–16(4)(h)(ii) (1997). Bradshaw alleges
that rule 746–100–10(F)(4) of the Utah Administrative Code
required the Commission to treat the parties' stipulations
as binding. He therefore concludes that the Commission's
failure to strictly apply the Drinking Water Board Standards
as stipulated by the parties renders the Commission's decision
invalid.



[9]  [10]  ¶ 33 We disagree and hold that the Commission
did not err when it refused to abide by the stipulation.
Ordinarily, stipulations are binding in the context of



administrative proceedings. 5  Yeargin v. State Tax *249
Comm'n, 2001 UT 11, ¶ 19, 20 P.3d 287. However, an
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administrative body may not apply its rules in a way that
is inconsistent with statute. See McKnight v. State Land
Bd., 14 Utah 2d 238, 381 P.2d 726, 730 (1963) (“[T]he
rules and regulations of an administrative agency must
conform to rather than be contrary and inconsistent with
statutory law.”); cf. First of Denver Mortgage Investors v.
C.N. Zundel & Assocs., 600 P.2d 521, 527 (Utah 1979)
(holding that stipulations are not binding “when points of
law requiring judicial determination are involved”). The
binding effect of parties' stipulations in hearings before
the Commission must be relaxed where the Commission
would act unlawfully in limiting itself to the stipulations.
The principle that stipulations are binding must therefore
yield to the Commission's statutory mandate to consider the
interests of parties outside of the proceeding, such as a utility's
customers and the public interest generally. See Utah Code
Ann. §§ 54–3–1, 54–4–1 (2000).



5 Rule 746–100–10(F)(4) of the Utah Administrative Code



provides that stipulations of the parties as to “relevant



matters of fact” are binding on the participants:



Stipulations—Participants in a proceeding may



stipulate to relevant matters of fact or the



authenticity of relevant documents. Stipulations



may be received in evidence, and if received, are



binding on the participants with respect to any



matter stipulated. Stipulations may be written or



made orally at the hearing.



Utah Admin. Code R746–100–10(F)(4) (2003). We



note that this rule is limited to stipulations of



“relevant matters of fact or the authenticity of relevant



documents” that are “received in evidence.” It does not



extend to stipulations that involve legal issues, such as



whether the Commission must use certain measuring



standards in regulating the charges of public utilities.



¶ 34 The “Stipulated Facts” in question were agreements on
the amount of water that would be required by Bradshaw's
subdivision and on the method by which future outdoor water
requirements would be estimated. The stipulations therefore
constituted a limitation on the Commission's ability to meet
its statutory mandate of considering the public interest. Had
the Commission limited itself to these stipulated standards,
it would have ruled out any other type of evidence tending
to show that Wilkinson Water likely would need to construct
additional facilities to meet future demand, or evidence to the
contrary. To rule out such evidence would have been to turn
a blind eye to the interests of parties outside the proceeding,
such as current and future customers of Wilkinson Water.



¶ 35 The stipulated standards also would have intruded
on the mandate in section 54–4–18 of the Utah Code that
the Commission “fix adequate and serviceable standards
for the measurement of quantity, quality, pressure, initial
voltage or other conditions pertaining to the supply of the
product, commodity or service furnished or rendered by
any such public utility.” Id. § 54–4–18 (2000). Had the
Commission permitted the parties to dictate the standards for
estimating future water demand, it would have impermissibly
delegated to the parties the task of determining standards of
measurement for the supply of water to the public in Morgan
County.



¶ 36 Unlike traditional court proceedings, hearings before the
Commission are not designed to consider only the interests
of the litigating parties. The Commission must consider
the interests of the utility's customers and the interests of
the public. See id. §§ 54–3–1, 54–4–1; Stewart v. Pub.
Serv. Comm'n, 885 P.2d 759, 776 (Utah 1994) (holding
that the role of the Commission is to accommodate the
interests of a utility's ratepayers and shareholders to the
overall public interest); cf. Comm. of Consumer Servs. v.
Pub. Serv. Comm'n, 2003 UT 29, ¶ 15, 75 P.3d 481 (holding
that the Public Service Commission must review a utility's
affiliate transaction for prudence, as part of the Commission's
responsibility to determine that a rate increase is just and
reasonable, before it may accept a stipulation leading to a rate
increase). Accordingly, the Commission cannot be bound by
stipulated standards in contravention of its statutory mandate
to serve the public interest.



B. Substantial Evidence Supports the Commission's
Determination That Bradshaw Must Bear a



Proportionate Share of the Cost of New Facilities
Required to Serve His Proposed Development



¶ 37 Bradshaw challenges the Commission's conclusion that
Wilkinson Water's existing facilities may be insufficient to
supply Bradshaw's proposed subdivision. We will affirm the
Commission's factual findings unless they are “not supported
by substantial evidence when viewed in light of the whole
record before the court.” Utah Code Ann. § 63–46b–16(4)
(g) (1999). We have interpreted this “substantial evidence”
standard to mean “that quantum and quality of relevant
evidence that is adequate to convince a reasonable mind to
support a conclusion.” *250  Bradley v. Payson City Corp.,
2003 UT 16, ¶ 15, 70 P.3d 47 (quotation and citation omitted).
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¶ 38 Before addressing Bradshaw's specific arguments, we
note that his general approach to this issue is inconsistent with
the fundamental premise of the Commission's ruling. Indeed,
the Commission explicitly stated that its ruling in this matter
did not turn on its resolution of the competing calculations of
plant capacity requirements offered by the parties.



¶ 39 The administrative law judge found that Wilkinson
Water's system was operating “at or near capacity for both
source and storage resources,” measured “according to Utah
Division of Drinking Water [S]tandards.” Based in part
on this finding, he found no violation of the Wilkinson
Water tariff, or of any applicable law or rule, in Wilkinson
Water's requirement that Bradshaw bear some of the cost of
constructing additional facilities.



¶ 40 On reconsideration, the Commission declined to render
any specific factual findings regarding the adequacy of
Wilkinson Water's existing infrastructure and the amount
of additional infrastructure that would be required to serve
Bradshaw's proposed subdivision. Rather, the Commission
held that evidence regarding the adequacy of Wilkinson
Water's existing plant was not dispositive. It stated:



Mr. Bradshaw will be required to
pay for the proportionate share
of water plant costs that are
reasonably attributable to provide
water service to his proposed
subdivision.... We recognize that
utility plant development is not
necessarily sized, engineered or built
to provide service solely to one
development. Deployment of utility
plant takes into consideration the
current and future uses of existing
customers, potential customers that



might locate in the proposed
subdivision and potential customers
that may locate elsewhere in the
utility's service territory. As long as
the overall deployment of additional
water plant is reasonable in relation to
the Company's reasonable operations,
Mr. Bradshaw should provide for the
recovery of a proportionate amount of
the costs.



(Emphasis added.)



¶ 41 While the Commission recognized that it would have
been helpful to the parties to provide specific guidance with
respect to the level of reasonable plant deployment in this
particular case, it determined that the record did not provide
support for any detailed instructions. Accordingly, it ruled
that “to the extent the parties are unable to reach mutually
acceptable resolution of future issues, further proceedings
may be conducted by the Commission.”



[11]  ¶ 42 In contrast, Bradshaw's approach to the
determination of plant capacity seems to proceed from the
assumption that he will not be required to pay anything
beyond connection fees if he can show that anticipated
demand from his subdivision will not exhaust every
remaining drop of Wilkinson Water's source and storage
capacity. This assumption is wrong. The Commission did
not hold that Bradshaw's obligation to bear a proportionate
share of construction costs was contingent upon proof that
Wilkinson Water's existing source and storage capacity could
not possibly absorb the demands of Bradshaw's subdivision.
Rather, the Commission upheld the administrative law judge's
finding that Wilkinson Water's system was operating “at or
near capacity” and that some expansion of Wilkinson Water's
facilities was “reasonably necessary” to meet the anticipated
demand of Bradshaw's subdivision. We therefore will affirm
the Commission's holding so long as we are able to find
substantial evidence suggesting that the anticipated demands
of Bradshaw's proposed subdivision may exceed existing
plant capacity. We first discuss the dispute over storage
capacity, and then the issue of source capacity.



¶ 43 The most significant dispute, measured in terms of
water volume, related to the question of storage capacity is
whether the Commission should have considered the storage
capacity owned by the Wilkinson family as part of Wilkinson
Water's storage capacity. The Wilkinson Water storage tanks
have a capacity to store 400,000 gallons of water, but
146,000 gallons of that storage *251  capacity are owned
by the Wilkinson family (the “family capacity”). That leaves
254,000 gallons of capacity owned by Wilkinson Water.



¶ 44 In the past, the family capacity has readily been made
available to the utility to meet peak demand. In such cases, the
family capacity apparently has been transferred to the utility
without consideration. There is, however, no agreement
obligating the Wilkinson family to make its storage capacity
available to the company in the future. Because Wilkinson
Water owns only 254,000 gallons of capacity, and has no
contractual right to use the family capacity, the Commission's
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use of this figure is supported by substantial evidence. 6  We
therefore affirm the Commission's finding with respect to the



current storage capacity available to Wilkinson Water. 7



6 By affirming this finding, we do not mean to suggest



that the Commission may permit parties within its



jurisdiction to manipulate its decisions through the use



of affiliate transactions that shift the ownership of assets.



In this case, there was no evidence that the sale of



capacity from Wilkinson Water to the Wilkinson family



was undertaken for the purpose of shifting or sharing



future expansion costs with a real estate developer or



some other third party. Rather, the evidence suggested



the transaction was motivated by the legitimate objective



of reducing the company's debt.



7 Our affirmance of the Commission's use of 254,000



gallons as the amount of water storage capacity owned



by Wilkinson Water is limited to the purposes for which



the Commission used it, that is, in determining whether



there was a reasonable likelihood that Wilkinson Water



would need to expand its facilities to meet Bradshaw's



demand. We express no opinion on what figures or



methods should be used in determining what proportion



of the plant expansion costs are properly attributable to



Bradshaw.



¶ 45 Bradshaw also challenges the fire flow storage
requirement applied by the Commission, arguing that it
should have found the requirement to be 60,000 gallons
rather than 120,000 gallons. Mr. Wilkinson testified at the
first hearing that Wilkinson Water was required to have
60,000 gallons of storage at all times for fire flow. At the
hearing on reconsideration, however, the Commission heard
evidence that the State Fire Marshal had increased the fire
flow requirement, and that the Water Quality Board had set
a standard of 120,000 gallons of storage in cases where no
local fire suppression authority exists. It also heard evidence
that the local fire suppression authority, the Fire Marshal for
Morgan, requires a fire flow capacity of 180,000 gallons.
We find that this constitutes substantial evidence supporting
the Commission's determination that the required fire flow
storage was at least 120,000 gallons.



¶ 46 The resulting calculations show that the anticipated
additional storage capacity required by Bradshaw's
development would substantially exceed the 254,000 gallon
storage capacity owned by Wilkinson Water. We therefore
affirm the Commission's finding that the anticipated
additional storage demands associated with Bradshaw's



proposed development may require the construction of
additional facilities.



¶ 47 Finally, we turn to Bradshaw's argument that Wilkinson
Water has sufficient source capacity to meet the anticipated
needs of Bradshaw's development. As presented to the
Commission, the dispute on source capacity consisted of
disagreement over the percentage of land in each lot that
should be considered irrigable, as well as disagreement over
the sizes of the lots currently served by Wilkinson Water.



¶ 48 The Commission made no specific findings as to these
factual disputes. After noting the parties' disagreement over
these issues, the Commission held:



Although the Commission believes
that consideration of well production
capacity has relevance in this matter,
it does not believe that the absolute
numbers resulting from the competing
calculations should be directly applied
in the fashion advocated by the parties.
Whether the Company's wells appear
to have production capacity that
falls short of or exceeds the gallons
per minute recommendations of the
Division of Drinking Water, is not
singularly dispositive of determining
the conditions by which Wilkinson
Water would prepare to serve possible,
future customers in Mr. Bradshaw's
proposed development.



*252  The Commission's refusal to resolve the competing
calculations of source capacity was further based on its
observation that “[t]he record also reflects that calculations
of water needs based upon Division of Drinking Water
recommendations and assumed water consumption does not
mirror actual use for individual consumers.” In short, the
Commission made no finding resolving the dispute over
source capacity and therefore did not rely on any such finding
in deciding that Bradshaw must pay for a proportionate share
of expansion costs that are “reasonably necessary” to meet the
needs of Bradshaw's proposed development.



¶ 49 Because the Commission did not rule on the question of
Wilkinson Water's source capacity, it would be inappropriate
for us to resolve it on appeal. The proportion of the costs of
additional source capacity, if any, for which Bradshaw will
be obligated is therefore left to resolution by the parties or,
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failing that, to resolution by the Commission in subsequent
proceedings.



CONCLUSION



¶ 50 We affirm the Public Service Commission's order
requiring Bradshaw to bear “a proportionate share of the
reasonable costs of reasonably necessary water plant installed
or required to provide utility service to Bradshaw's proposed
development.” To the extent that the parties are unable to



agree on what constitutes a proportionate share of reasonably
necessary costs, that issue must be resolved, in the first
instance, by the Commission.



¶ 51 Chief Justice DURHAM, Associate Chief Justice
DURRANT, Justice WILKINS, and Justice NEHRING
concur in Justice PARRISH's opinion.



All Citations



94 P.3d 242, 499 Utah Adv. Rep. 3, 2004 UT 38
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16 P.3d 540
Supreme Court of Utah.



Catherine BROWN, Plaintiff and Petitioner,
v.



Chris GLOVER dba Chick–Fil–A of Fashion
Place, and Hahn Property Management



Corporation, a California corporation dba
Hahn Company, Defendants and Respondents.



No. 990373.
|



Nov. 14, 2000.



Shopping mall patron brought premises liability action
against property manager, and franchisee who operated fast
food restaurant in mall, seeking to recover for injuries
allegedly sustained in fall which occurred when she slipped
on a piece of food. Defendants moved for summary judgment.
The Third District Court, Salt Lake Department, William B.
Bohling, J., denied plaintiff's request for continuance, and
granted summary judgment. Plaintiff appealed, and the Court
of Appeals declined to address issue of grant of summary
judgment on merits, and otherwise affirmed. On petition
for certiorari, the Supreme Court, Russon, Associate Chief
Justice, held that: (1) decision by Court of Appeals not to
hold oral argument did not result in denial of constitutional
right to appeal; (2) issue of grant of summary judgment on
merits, which was raised by defendants' responsive brief,
should have been considered by Court of Appeals even
though it was not raised in plaintiff's initial brief; (3) refusal to
grant continuance of summary judgment motion was within
court's discretion; and (4) request for continuance of trial was
properly denied.



Court of Appeals affirmed in part and reversed in part, and
matter remanded.



Attorneys and Law Firms



*542  George T. Waddoups, Nancy A. Mismash, Salt Lake
City, for plaintiff.



John R. Lund, Salt Lake City, for defendants.



On Certiorari to the Utah Court of Appeals



RUSSON, Associate Chief Justice:



¶ 1 On writ of certiorari, Catherine Brown seeks review
of the Utah Court of Appeals' memorandum decision.
Brown argues that the court of appeals erred by denying
oral argument and declining to address the trial court's
grant of summary judgment in favor of Chris Glover dba
Chick–Fil–A of Fashion Place (“Chick–Fil–A”) and Hahn
Property Management Corporation (“Hahn”) (jointly known
as “defendants”). Brown also argues that the court of appeals
erred in affirming the trial court's denial of Brown's request to
stay the summary judgment decision and in ruling that the trial
court did not prematurely grant summary judgment in light of
Brown's motions to continue trial and vacate the scheduling
order.



BACKGROUND



¶ 2 Brown alleged that she was injured on January 18, 1994,
when she slipped and fell after allegedly stepping on a piece
of chicken on a walkway of the Fashion Place mall in Murray,
Utah. She claimed that the chicken had been dropped as a
result of Chick–Fil–A's alleged negligence in its sample give-
away program.



¶ 3 Brown originally filed her complaint on August 17, 1995,
against Chick–Fil–A's parent company in Georgia as well
as against Hahn, the property manager for Fashion Place.
Brown's complaint and first requests for discovery were
served on the Utah agents for these companies on October
23, 1995. On February 6, 1996, Brown amended her original



complaint to reflect that Chris Glover 1  dba Chick–Fil–A had
been substituted for the parent company, which had been
voluntarily dismissed without prejudice.



1 Chris Glover was the owner and operator of the Chick–



Fil–A franchise restaurant in Fashion Place mall at the



time of the accident.



¶ 4 On April 3, Brown sent a letter to defendants requesting
the names of the Chick–Fil–A manager and the Fashion Place
manager so she could serve notice for depositions. Brown also
served a copy of her first requests for discovery on Chick–
Fil–A on August 26, 1996, and served a second copy on Hahn
at that time. Among the interrogatories served on Chick–
Fil–A was a request for the names, addresses, and telephone
numbers of employees working on the date of the accident.
Meanwhile, Brown and Glover were each deposed.
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¶ 5 Brown's attorneys allege that this case was transferred
from the original attorney, Waddoups, to another attorney
within their office in June 1996 due to health issues within
Waddoups's family. However, the attorney who took the case
from Waddoups withdrew on December 4, 1996, and was
allegedly later disbarred for unrelated reasons. Accordingly,
on December 2, Gray entered his appearance for Brown.
In addition, Mismash entered her appearance for Brown on
March 27, 1997. The original attorney, Waddoups, allegedly
returned to the case in April 1997.



¶ 6 After an October 30 scheduling hearing, the trial court
ordered that defendants' witness list be disclosed by February
3, 1997, discovery be completed by March 14, and *543
dispositive motions be filed by March 31. A four-day trial was
set for June 3.



¶ 7 On December 3, 1996, Brown sent a letter to defendants
requesting responses to her discovery requests served on
August 26, 1996. Thereafter, defendants filed their witness
list on February 13, 1997. Hahn filed answers to Brown's
interrogatories on February 24. Chick–Fil–A filed responses
to Brown's request for documents on February 24 and
answers to Brown's interrogatories on March 24. Chick–Fil–
A's February 24 and March 24 answers both included a list of
employees scheduled to work on the date of the accident, but
no addresses or phone numbers were supplied.



¶ 8 The parties had previously stipulated to extending
discovery until April 14, 1997. However, the dispositive
motion cut-off date remained March 31. Accordingly,
Chick–Fil–A moved for summary judgment on March 31.
Thereafter, on April 14, Brown moved to compel discovery,
continue the trial, and vacate the scheduling order. In
addition, she served twenty-six notices of deposition for



individuals and a notice of rule 30(b)(6) 2  deposition for
Hahn, all to be deposed the end of May. On April 21, Brown
filed her response in opposition to the motion for summary



judgment along with a rule 56(f) 3  motion to stay decision
of the summary judgment. The rule 56(f) motion included
an affidavit providing reasons for the continuance and facts
anticipated to be discovered.



2 Rule 30(b)(6) provides a method for deposing an



organization. See Utah R.Civ.P. 30(b)(6).



3 Rule 56(f) of the Utah Rules of Civil Procedure provides



a means to stay decision on a motion for summary



judgment to allow a continuance of discovery if deemed



necessary.



¶ 9 The trial court scheduled May 5 to hear all the motions
before it. At the hearing, the trial court first heard argument
on whether more time should be allowed for discovery
and whether the trial should therefore be continued. Brown
was represented by Waddoups and Mismash. Gray was not
present. Brown's arguments were based on her contentions
that (1) defendants had not cooperated in discovery, and
(2) Waddoups had another trial set for the scheduled date.
The trial court, dissatisfied with Brown's arguments and
commenting on the lack of diligence shown in pursuing the
case, wanted to hear the summary judgment arguments before
ruling.



¶ 10 After argument on the merits of the summary judgment
motion, the trial court ruled:



1. Plaintiff's Rule 56(f) Motion to Stay Decision is denied,
for the reasons and on the grounds set forth in the record,
including that the discovery requested could have been
done well before the summary judgment motion was filed,
if plaintiff had utilized the available discovery procedures,
and that the information sought is not material to grounds
for defendants' Motion for Summary Judgment.



2. Defendants' Motion for Summary Judgment is granted
for the reasons and on the grounds set forth in the
record, including the absence of any meaningful distinction
between the claims presented in this case and the claims
that were denied as a matter of law in Schnuphase v.
Storehouse Mkts., 918 P.2d 476 (Utah 1996), Long v. Smith
Food King Store, 531 P.2d 360 (Utah 1973), and Allen v.
Federated Dairy Farms, Inc., 538 P.2d 175 (Utah 1975).



3. Plaintiff's Motion to Continue Trial and Vacate
Scheduling Order is deemed moot by the Court's granting
of summary judgment and it is therefore not decided.



4. Judgment is entered in favor of defendants and against
plaintiff and plaintiff's action is dismissed with prejudice.



The trial court did not address Brown's motion to compel.



¶ 11 Brown appealed, 4  claiming the following errors: (1) the
trial court abused its discretion by denying plaintiff's motion
for continuance; (2) the trial court abused its discretion by
rendering a decision on defendants' motion for summary
judgment in light *544  of plaintiff's pending discovery
motions; (3) the trial court abused its discretion by denying
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plaintiff's rule 56(f) motion to continue; and (4) the trial court
erred in granting summary judgment in a negligence action
when plaintiff needed more time for discovery to advance the
theory of her case.



4 Brown appealed to the Utah Supreme Court, which



poured the case over to the court of appeals pursuant



to section 78–2–2(4). See Utah Code Ann. § 78–2–2(4)



(1996); Utah R.App.P. 42(a).



¶ 12 Chick–Fil–A responded by arguing that Brown's motions
to compel and continue were not properly before the court
of appeals for review and further argued that the trial court
did not abuse its discretion in denying the rule 56(f) motion.
In addition, Chick–Fil–A argued the merits of the summary
judgment motion. In her reply brief, Brown responded to
Chick–Fil–A's arguments.



¶ 13 The court of appeals declined to hear oral argument
and issued a memorandum decision. In its decision, the court
stated that because Brown's initial brief did not “substantively
examine” the summary judgment issue, the court declined
to address the issue. The court then affirmed the trial
court's denial of the rule 56(f) motion and the grant of
summary judgment in light of the pending discovery motions.
Thereafter, Brown petitioned for a writ of certiorari, which
we granted.



¶ 14 On certiorari to this court, Brown argues that (1) the court
of appeals violated the Utah Rules of Appellate Procedure
and the Utah Constitution by denying oral argument; (2) the
court of appeals erred in refusing to address the merits of the
summary judgment motion because it had been fully briefed
between Chick–Fil–A's response and Brown's reply; (3) the
trial court erred in granting summary judgment on the basis
of Schnuphase v. Storehouse Markets; (4) summary judgment
was prematurely granted in a negligence case that was not
clear-cut; (5) the court of appeals erred in affirming the trial
court's denial of Brown's rule 56(f) motion; (6) the court
of appeals erroneously interpreted and applied the discovery
rules; and (7) Brown's exigent circumstances warranted a
continuance.



SCOPE OF REVIEW



[1]  [2]  ¶ 15 “On certiorari, we review the decision of the
court of appeals, not of the trial court.” Lysenko v. Sawaya,
2000 UT 58, ¶ 15, 7 P.3d 783. Furthermore, the interpretation
of a rule of procedure is a question of law that we review for



correctness. See Ostler v. Buhler, 1999 UT 99, ¶ 5, 989 P.2d
1073.



ANALYSIS



I. DENIAL OF ORAL ARGUMENT



¶ 16 Brown contends that in order to effectively ensure
the right of appeal provided by the Utah Constitution, oral
argument should be allowed in all cases. She also argues
that because the court of appeals did not specifically state
its reason for denying oral argument, its denial was not
warranted under the rules of appellate procedure and she was
thus denied her right of appeal. Chick–Fil–A counters that
neither the Utah Constitution nor the Utah Rules of Appellate
Procedure require oral argument to guarantee the right of
appeal.



[3]  [4]  ¶ 17 The Utah Constitution provides that “there
shall be in all cases an appeal of right from the court of
original jurisdiction to a court with appellate jurisdiction over
the cause.” Utah Const. art. VIII, § 5. In addition, the rules of
appellate procedure provide:



In general[,][o]ral argument will be allowed in all cases
unless the court concludes:



(1) The appeal is frivolous; or



(2) The dispositive issue or set of issues has been
recently authoritatively decided; or



(3) The facts and legal arguments are adequately
presented in the briefs and record and the decisional
process would not be significantly aided by oral
argument.



Utah R.App.P. 29(a). Clearly, while an appeal as of right
exists, there is no specific right to oral argument under Utah
law. In fact, rule 29 specifically states reasons for which an
appellate court need not grant oral argument. Furthermore, we
confirm the rationale used by the Utah Court of Appeals when
it noted in State v. Palmer, 786 P.2d 248 (Utah Ct.App.1990),
that the right to *545  appeal “is not denied when appellant
files a notice of appeal, has an adequate opportunity to present
his arguments to the appellate court with supporting authority,
and the issues, arguments, and record are all considered and
determined by an impartial panel of judges in accordance with
applicable statutes and rules.” Id. at 249.
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[5]  ¶ 18 In this case, Brown filed a notice of appeal and
a docketing statement explaining her issues for review. She
presented her arguments with supporting authority to the
court of appeals in her initial brief and reply brief. The
complete record was before the court of appeals, and the rules
of appellate procedure provide that if the court concludes that
the “facts and legal arguments are adequately presented in the
briefs and record,” the court may deny oral argument. Utah
R.App.P. 29(a)(3).



[6]  ¶ 19 There is no requirement for an appellate court to
state its reasoning for denying to hear oral argument, though
it would have clarified the issue for certiorari if the court had
done so here. We hold that the court of appeals did not err in
declining to hear oral argument.



II. REFUSAL TO ADDRESS THE
SUMMARY JUDGMENT ISSUE



¶ 20 On certiorari, Brown argues that the court of appeals
erred when it refused to address the merits of the trial court's
grant of summary judgment and claimed Brown had not
adequately briefed the issue in her initial brief. Brown claims
that the merits of the summary judgment, in particular, the
applicability of Schnuphase v. Storehouse Markets, 918 P.2d
476 (Utah 1996), were fully briefed by both parties and
properly before the court for review.



¶ 21 The Utah Rules of Appellate Procedure require that
an appellant's opening brief include “[a] statement of the
issues presented for review,” Utah R.App.P. 24(a)(5), and
arguments containing the contentions and reasons for each
issue presented, see id. 24(a)(9). In addition, the reply brief
of an appellant “shall be limited to answering any new matter
set forth in the opposing brief.” Id. 24(c).



[7]  [8]  ¶ 22 The appellee's brief, or opposing brief, must
include the same elements as the appellant's brief. See id.
24(b). However, an appellee may omit the statement of issues
if the appellee is satisfied with the statement provided by the
appellant. Nevertheless, the brief of the appellee must contain
the contentions and reasons of the appellee with respect to the
issues presented in the opposing brief. See id. 24(a)(9), (b).



[9]  ¶ 23 Generally, issues raised by an appellant in the
reply brief that were not presented in the opening brief are
considered waived and will not be considered by the appellate



court. See Trail Mountain Coal Co. v. Utah Div. of State
Lands & Forestry, 921 P.2d 1365, 1371 n. 11 (Utah 1996);
State v. Brown, 853 P.2d 851, 854 n. 1 (Utah 1992); 5
Am.Jur.2d Appellate Review § 560 (1995); 4 C.J.S. Appeal
and Error § 619 (1993). This is to prevent the resulting
unfairness to the respondent if an argument or issue was first
raised in the reply brief and the respondent had no opportunity
to respond. See Brown, 853 P.2d at 854 n. 1; 5 Am.Jur.2d
Appellate Review § 560.



[10]  ¶ 24 However, fairness to the respondent is not a
concern if it is the respondent who first raises an issue in
the opposing brief. In fact, our appellate rules expressly
direct an appellant to “answer[ ] any new matter set forth in
the opposing brief.” Utah R.App.P. 24(c). Therefore, if an
appellant responds in the reply brief to a new issue raised
by the appellee in its opposing brief, the issue is not waived.
This is also generally the rule with other courts that have
considered this issue. See, e.g., Pachla v. Saunders Sys., Inc.,
899 F.2d 496, 502 (6th Cir.1990) (holding that issue first
raised in appellee's brief and then answered in appellant's
reply brief was properly raised for review); North v. Madison
Area Ass'n for Retarded Citizens–Developmental Ctrs. Corp.,
844 F.2d 401, 405 n. 6 (7th Cir.1988) (holding that arguments
first raised in appellant's reply brief were in answer to those
raised in appellee's brief, and therefore refusing to strike those
arguments); E.E.O.C. *546  v. Union Bank, 408 F.2d 867,
868 (9th Cir.1968) (noting that appellant had option to answer
new issue raised in appellee's response brief in reply brief);
Carman v. H.B. Alvord, 31 Cal.3d 318, 182 Cal.Rptr. 506, 644
P.2d 192, 195 (1982) (ruling on issue raised for first time in
responsive brief and then addressed in plaintiff's reply brief);
Oliveira v. Amoco Oil Co., 311 Ill.App.3d 886, 244 Ill.Dec.
455, 726 N.E.2d 51, 56 (2000) (refusing to strike arguments of
appellant's reply brief that were in response to arguments first
raised in appellee's brief); Rome v. Commonwealth Edison
Co., 81 Ill.App.3d 776, 36 Ill.Dec. 894, 401 N.E.2d 1032,
1034–35 (1980) (noting that issue first addressed in appellee's
brief and then answered by appellant in reply brief was not
waived, but would have been if not responded to in reply
brief); City of Wichita v. McDonald's Corp., 266 Kan. 708,
971 P.2d 1189, 1200 (1999) (holding that reply brief is
appropriate forum to rebut new material raised in appellee's
brief); Brashear v. Baker Packers, 118 N.M. 581, 883 P.2d
1278, 1280 (1994) (holding that “if ‘an appellee raises an
argument not addressed by the appellant in its opening brief,
the appellant may reply’ ” (citation omitted)); Newsome v.
North Carolina State Bd. of Elections, 105 N.C.App. 499,
415 S.E.2d 201, 203–04 (1992) (denying appellees' motion to
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dismiss appellants' reply brief because new issues addressed
in appellants' reply brief were in response to issues raised
in appellees' briefs); The Doctors' Co. v. The Ins. Corp. of
Am., 864 P.2d 1018, 1028 (Wyo.1993) (holding issue first
addressed in appellant's reply brief was not waived because
it was in response to argument first presented in appellee's
brief); see also 5 Am.Jur.2d Appellate Review § 559 (“Should
the appellee raise an argument in his or her brief that the
appellant did not address in his or her opening brief, however,
the appellant may reply.”); 4 C.J.S. Appeal and Error § 619
(“A point, even though not raised in the original brief, may
nevertheless be considered when made in the reply brief in
answer to respondent's argument.”); 2A Federal Procedure,
Lawyer's Edition § 3:640, at 307–08 (1994) (stating that
“where an appellee raises an argument not addressed by the
appellant in its opening brief, the appellant may reply”);
20A James Wm. Moore, Moore's Federal Practice § 328.22
(Matthew Bender 3d ed.2000) (stating that “appellant may
respond to arguments raised for the first time in the appellee's
brief”).



[11]  ¶ 25 In the instant case, when Brown appealed to the
court of appeals she did not raise the issue of whether the
trial court erred in granting summary judgment based on the
merits of the summary judgment motion. Instead, she argued
that the trial court erred in granting summary judgment in
light of her pending discovery motions and before adequate
discovery could take place. Chick–Fil–A responded in its
opposing brief by raising the issue that summary judgment
was properly granted because its food sampling was not
an inherently dangerous activity. Then, in accordance with
rule 24(c) of the Utah Rules of Appellate Procedure, Brown
answered the new matter that was set forth in Chick–Fil–
A's opposing brief. Therefore, the court of appeals should
have considered Brown's argument that Schnuphase was not
applicable but that Canfield v. Albertsons, Inc., 841 P.2d 1224
(Utah Ct.App.1992), was controlling.



¶ 26 Because on certiorari we do not review the decision of
the trial court, but only that of the court of appeals, we remand
to the court of appeals to review the trial court's decision to



grant summary judgment on the basis of Schnuphase. 5



5 By addressing whether the trial court erred in granting



summary judgment based on Schnuphase, the court of



appeals will, as a matter of course, address Brown's issue



of whether the instant case is appropriate for summary



judgment.



III. RULE 56(F) MOTION



¶ 27 Brown argues on certiorari that the court of appeals
erred in affirming the trial court's denial of her rule 56(f)
motion for a continuance. She contends that her rule 56(f)
motion was necessitated by Chick–Fil–A's failure to timely
and completely respond to her interrogatories, which she
claims frustrated her efforts to investigate her claim and
develop her theory of liability. She argues *547  that her
discovery was timely initiated and material to the theory of
her case.



¶ 28 Chick–Fil–A counters that the court of appeals correctly
affirmed the trial court because (1) Brown had adequate
time to complete discovery, and (2) the additional discovery
requested by Brown would not have been material to the
issues presented by Chick–Fil–A's motion for summary
judgment.



[12]  [13]  [14]  ¶ 29 Rule 56(f) provides:



Should it appear from the affidavits of
a party opposing the motion that he
cannot for reasons stated present by
affidavit facts essential to justify his
opposition, the court may refuse the
application for judgment or may order
a continuance to permit affidavits to be
obtained or depositions to be taken or
discovery to be had or may make such
other order as is just.



Utah R.Civ.P. 56(f). We review the grant or denial of a rule
56(f) motion using an abuse of discretion standard. See Price
Dev. Co., L.P. v. Orem City, 2000 UT 26, ¶ 30, 995 P.2d
1237. However, the trial court should liberally consider rule
56(f) motions “unless they are ‘dilatory or lacking merit.’ ”
Id. (quoting Crossland Sav. v. Hatch, 877 P.2d 1241, 1243
(Utah 1994)); see also American Towers Owners Ass'n v.
C.C.I. Mech., Inc., 930 P.2d 1182, 1195 (Utah 1996). An
important objective of rule 56(f) is to ensure that a diligent
party has been provided adequate opportunity for discovery.
See Price Dev. Co., 2000 UT at ¶ 30;  10B Charles Alan
Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice
and Procedure: Civil § 2741, at 412 (3d ed.1998). But see
17 C.J.S. Continuances § 20 (stating that “in no event should
a continuance be granted unless there has been compliance
with a statute to compel discovery”). Therefore, we must
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determine whether Brown's motion was “dilatory or lacking
merit.”



[15]  ¶ 30 An attorney has a professional responsibility to
“act with reasonable diligence and promptness in representing
a client.” See Utah Rules of Professional Conduct Rule 1.3.
Therefore, an attorney has a responsibility to use the available
discovery procedures to diligently represent her client. The
Utah Rules of Civil Procedure provide the means to do this.



¶ 31 Rule 26 provides the general provisions governing
discovery, rule 33 governs interrogatories, and rule 37



provides remedies for failure to cooperate in discovery. 6



Rule 26 provides that parties may conduct discovery at
any time and in any sequence unless limited by the court.
See Utah R.Civ.P. 26(b)(1), (d), (f). Under rule 33, a party
may serve interrogatories upon any other party at any time
after commencement of the action and the answering party
has thirty days to respond. See id. 33(a). If the responding
party objects or fails to respond within the thirty days,
the submitting party “may move for an order under Rule
37(a).”  Id.; id. 37(a)(2). Evasive or incomplete answers are
considered to be failures to respond. See id. 37(a)(3).



6 Rules 26, 33, and 37, inter alia, of the Utah Rules



of Civil Procedure were amended in 1999. Generally,



the rules apply to actions pending when they take



effect. See Utah R.Civ.P. 1(b). However, the 1999



amendments developed a new model for discovery and



case management, and therefore, the supreme court order



approving them directed that they be applicable only to



cases filed on or after November 1, 1999. See id. 26, 33,



37 advisory committee notes. As a result, we refer to the



1997 version of rules 26, 33, and 37 in this opinion.



[16]  ¶ 32 Accordingly, rule 37 provides that if a party fails
“to serve answers or objections to interrogatories submitted
under Rule 33, after proper service of the interrogatories, ...
the court in which the action is pending on motion may make
such orders in regard to the failure as are just.” Id. 37(d)
(emphasis added). Therefore, the burden is on the discovering
party to be diligent in using the available procedures to obtain
discovery and to notify the court when a problem in doing so
arises.



[17]  ¶ 33 In the case before us, Brown contends that the
answers to her interrogatories were untimely and incomplete.
It is true that defendants' discovery responses should have
been filed within thirty days but were not. However, the
record shows that between August 26, 1996, and April 14,



1997, Brown's counsel wrote only one letter, on December 3,
requesting responses to the discovery requests. No other proof
of efforts to *548  use the available discovery procedures is
found in the record.



¶ 34 In addition, among the answers to interrogatories that
Hahn filed on February 24 are two names that Brown did not
serve with notices of deposition until April 14. Additionally,
the employee list requested by Brown was included in Chick–
Fil–A's responses on both February 24 and March 24. Brown
did not serve any notices of deposition for those names until
April 14 or complain of the incompleteness of the list until
April 14.



¶ 35 Furthermore, Brown contends that defendants' witness
list was not particularized and did not include testimonial
summaries. Defendants filed their witness list on February 13.
However, Brown did nothing with regard to the witness list
for a full two months, until April 14.



¶ 36 Finally, Brown's complaint against Hahn was served on
Hahn's Utah agents on October 23, 1995, but Brown did not
serve notice for a 30(b)(6) deposition on Hahn until April 14,
1997.



¶ 37 After the initial requests for discovery and one letter of
reminder, Brown waited until the very last day of discovery to
act in any way on this case. Even after receiving information
that Brown found to be incomplete, Brown waited at least two
months before taking any action, and that action was taken on
the very last day to act. As the trial court noted, its “greatest
concern ... [was] the absolute lack of diligence [by Brown's
counsel in] getting this case done until after the discovery
cutoff.” Brown's counsel had a duty to act with reasonable
diligence, which they did not do.



¶ 38 Furthermore, Brown sought to discover facts related
to the policies, procedures, and methods for Chick–Fil–A's
sampling program. She also anticipated discovering facts
concerning Hahn's responsibilities for maintaining the mall's
common area and any accidents reported since 1990. The trial
court granted summary judgment on the basis of Schnuphase
v. Storehouse Markets, 918 P.2d 476 (Utah 1996), and as a
result of that summary judgment, the facts that Brown sought
a continuance to discover were not legally relevant.



¶ 39 Accordingly, the court of appeals did not err in holding
that the trial court did not abuse its discretion by denying
Brown's rule 56(f) motion.
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VI. OUTSTANDING DISCOVERY MOTIONS



¶ 40 The trial court concluded that Brown's motions to
continue and vacate the scheduling order were rendered moot
by its grant of summary judgment, and therefore, it did not
decide those motions. Brown did not contest mootness, so
the court of appeals evaluated Brown's arguments that the
trial court's grant of summary judgment was erroneously
premature since Brown had not completed discovery. We
review the court of appeals' decision.



¶ 41 Brown claims on certiorari that her exigent
circumstances warranted a continuance pursuant to rule 40(b)
of the Utah Rules of Civil Procedure. She claims that the court
of appeals erred in failing to find that the following alleged
circumstances warranted a continuance: (1) her counsel was
forced to withdraw and was subsequently disbarred; (2)
her replacement counsel had a trial scheduled for the same
day; (3) Chick–Fil–A failed to provide adequate discovery
responses; and (4) without adequate discovery responses she
was unable to fully investigate her claims. We have addressed
the third and fourth issues with the rule 56(f) motion supra.
Therefore, we address only Brown's claims concerning her
counsel's withdrawal and subsequent conflict.



¶ 42 Rule 40(b) provides that a



court may in its discretion, and upon
such terms as may be just, ... postpone
a trial or proceeding upon good cause
shown. If the motion is made upon
the ground of the absence of evidence,
such motion shall also set forth the
materiality of the evidence expected to
be obtained and shall show that due
diligence has been used to procure it.



Utah R.Civ.P. 40(b).



[18]  [19]  [20]  ¶ 43 However, “[t]rial courts have
substantial discretion in deciding whether to grant
continuances,” Christenson v. Jewkes, 761 P.2d 1375, 1377
(Utah 1988), and their *549  decision will not be overturned
unless that discretion has been clearly abused, see State v.
Cabututan, 861 P.2d 408, 413 (Utah 1993). Furthermore,
a party is not necessarily entitled to a continuance because
counsel is unable to be present on the date set for trial.
See Griffiths v. Hammon, 560 P.2d 1375, 1376 (Utah 1977);



see also Lundgreen v.. Lundgreen, 112 Utah 31, 34, 184
P.2d 670, 671–72 (1947) (affirming denial of continuance
when attorney in law firm had conflict and claimed no other
members of firm could familiarize themselves in adequate
time); 17 C.J.S. Continuances § 57 (1999) (stating that
absence of one of several counsel not grounds for continuance
especially where no showing of diligence to acquaint
remaining counsel). Nevertheless, an abuse of discretion may
be found if a party has “made timely objections, [has] given
necessary notice, and has made a reasonable effort to have the
trial date changed for good cause.” Id.



[21]  ¶ 44 Brown argues that because her counsel was
forced to withdraw and replacement counsel had a conflict
with the trial date, she was entitled to a continuance.
Brown's counsel allege several internal complications within
their firm; however, the record shows that one of Brown's
attorneys withdrew on December 4, 1996, and Gray entered
his appearance for Brown on December 2, 1996. Mismash
entered her appearance on March 27, 1997. Waddoups
allegedly reentered the case in April 1997 and moved for
a continuance on April 14. It was Waddoups who had the
conflict.



¶ 45 At the October 30, 1996, scheduling hearing, trial was
set for June 3, 1997. When Gray entered his appearance in
December of 1996, he should have been aware of that fact. If
Gray was not going to be able to represent Brown at the June 3
trial, the trial court should have been notified before April 14.



¶ 46 Waddoups, who allegedly reentered the case in April
of 1997, claims he had a conflict. However, Brown is
represented by two other lawyers of record. In fact, Brown
is represented by a firm of lawyers, and those lawyers have
a responsibility to protect the interests of their client. See
Utah Rules of Professional Responsibility Rules 1.3, 5.1. In
light of this, we affirm the court of appeals' decision that the
trial court did not abuse its discretion in considering Chick–
Fil–A's motion for summary judgment despite the pending
discovery motions.



CONCLUSION



¶ 47 In view of the above, we affirm the court of appeals
in its affirmance of the trial court's decision to (1) deny
Brown's rule 56(f) motion and (2) grant summary judgment
despite Brown's motion for continuance and motion to vacate
the scheduling order. We also affirm the court of appeals
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in denying oral argument. However, we reverse the court of
appeals' refusal to consider Brown's appeal of the grant of
summary judgment based on failure to adequately brief the
issue. We therefore remand to the court of appeals to address
the summary judgment issue pursuant to this opinion, taking
in consideration all briefs filed.



¶ 48 Chief Justice HOWE, Justice DURHAM, Justice
DURRANT, and Judge SHUMATE concur in Associate
Chief Justice RUSSON'S opinion.



¶ 49 Having disqualified himself, Justice WILKINS does not
participate herein; District Judge SHUMATE sat.



All Citations



16 P.3d 540, 408 Utah Adv. Rep. 12, 2000 UT 89



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.





http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0261041601&originatingDoc=Ifcfd46b1f55611d99439b076ef9ec4de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0103946801&originatingDoc=Ifcfd46b1f55611d99439b076ef9ec4de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0330855701&originatingDoc=Ifcfd46b1f55611d99439b076ef9ec4de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0132721301&originatingDoc=Ifcfd46b1f55611d99439b076ef9ec4de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)










DIRECTV v. Utah State Tax Com'n, 364 P.3d 1036 (2015)



802 Utah Adv. Rep. 20, 2015 UT 93



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1



364 P.3d 1036
Supreme Court of Utah.



DIRECTV and Dish Network, Appellants,
v.



UTAH STATE TAX COMMISSION, Appellee.



No. 20130742.
|



Dec. 14, 2015.



Synopsis
Background: Satellite television providers brought action
challenging sales tax credit available to providers who paid
local franchise fees. The Fourth District Court, Utah County,
Samuel D. McVey, J., 2013 WL 9973019, dismissed claims.
Satellite providers appealed.



Holdings: The Supreme Court, Lee, Associate C.J., held that:



[1] tax credit did not violate dormant Commerce Clause, and



[2] credit did not violate Uniform Operation of Laws Clause
of State Constitution.



Affirmed.
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Opinion



Associate Chief Justice LEE, opinion of the Court:



¶ 1 In this case we consider a constitutional challenge to
Utah's pay-TV sales tax scheme. The scheme provides a sales
tax credit for “an amount equal to 50%” of the franchise
fees paid by pay-TV providers to local municipalities for use
of their public rights-of-way. Not all pay-TV providers pay
franchise fees, however. Cable providers employ a business
model that triggers franchise fees (and, by extension, the
tax credit); satellite providers use a different model that
triggers no such fees (or credit). The satellite providers
filed suit, asserting that Utah's tax scheme unconstitutionally
favors local economic interests at the expense of interstate
commerce. In this challenge, the satellite providers assert
claims under the dormant Commerce Clause of the U.S.
Constitution *1039  and the Uniform Operation of Laws
Clause of the Utah Constitution.



¶ 2 The district court dismissed these claims on a motion for
judgment on the pleadings. We affirm. We hold that Utah's
pay-TV tax credit survives dormant commerce scrutiny
because it does not discriminate in favor of a business or
activity with a distinct geographic connection to Utah. We
also hold that the tax credit survives rational basis scrutiny
under the Uniform Operation of Laws Clause.



I. BACKGROUND



¶ 3 Pay–TV programming is delivered in one of two main



ways—by cable or satellite. 1  Cable providers employ a
network of wires run underground or on utility poles. The
programming content is assembled at “headend” facilities, of
which there are several in Utah, from which it is sent through
a network of underground or overhead cables. Subscribers
access the transmitted programming through a cable “drop”
line that runs to their homes.



1 The facts presented here are taken from the plaintiffs'



amended complaint. We accept them as true given the



procedural posture of the case (review of a motion for



judgment on the pleadings).



¶ 4 The infrastructure necessary to deliver cable programming
to Utah subscribers requires substantial investment in the
local economy. Cable providers invest millions of dollars
in Utah and employ over one-thousand Utahns. They build
and staff headend facilities, pay property taxes, and install
vast networks of cables. And to install cable networks, cable
providers invest significant capital in the labor required for
installation and in “franchise fees” for using public rights-
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of-way. Municipalities derive significant revenue from these
fees—about $17 million annually in Utah—which helps fund
local governments.



¶ 5 Satellite providers avoid many of these infrastructure
costs by delivering TV programming directly to subscribers.
Under the satellite TV business model, satellite providers
shoulder a different set of expenses—those associated with
building, launching, and maintaining orbital satellites. There
is a tradeoff for the astronomical costs associated with
satellites: The investment in satellites allows the satellite
providers to avoid the infrastructure costs that burden their
cable competitors. Once the orbital satellite is in operation,
the providers assemble programming content at various
“uplink” centers across the country (of which there are none
in Utah). And once the programming package is assembled, it
is transmitted to the satellites, which then transmit it directly
to subscribers' homes. Subscribers access the programming
through a small satellite dish installed on the exterior of
their home, which receives and processes the content. Thus,
satellite providers do not lay a single foot of local cable.
They accordingly avoid the costs associated with building
and operating headends and installing and maintaining cables.
Their only local connection is to pay independent contractors
to install and maintain satellites on people's homes.



¶ 6 Satellite providers also avoid the payment of local
franchise fees. To the extent franchise fees are seen as a
payment for the right of way for running cable, the exemption
from franchise fees is a natural outgrowth of the business
model. But the exemption from local franchise fees is also
assured by federal law. Under the Telecommunications Act
of 1996, satellite providers are exempted from “the collection
or remittance, or both, of any tax or fee imposed by any local
taxing jurisdiction,” such as a city or county, but not the state.
Telecommunications Act of 1996, Pub. L. No. 104–104 §
602(a), 110 Stat. 56.



¶ 7 Both satellite and cable subscribers are subject to an
excise sales tax in Utah. In 2004 the legislature enacted a
6.25 percent excise sales tax for all pay-TV service. UTAH
CODE § 59–26–103. Then, in 2008, the legislature adopted
a tax credit for up to 50 percent of the franchise fees paid by
pay-TV providers to “counties and municipalities within the
state.” Id. § 59–26–104.5(2)(b). In so doing, the legislature
also required service providers to pass the value of this tax
credit through to its customers, resulting in lower subscription
costs. Id. § 59–26–104.5(4)(a). Because satellite providers
pay *1040  no local franchise fees, they are ineligible for



this tax credit. Thus, while both cable and satellite subscribers
pay the same excise sales tax, cable providers alone pay
franchise fees and thus qualify for the tax credit. So only cable
subscribers get the benefit of the tax credit's “pass through”
requirement.



¶ 8 Two satellite providers, DIRECTV and DISH Network,
challenged this tax credit. Their complaint alleged that
the credit runs afoul of the Commerce Clause and Equal
Protection Clause of the U.S. Constitution and the Uniform
Operation of Laws Clause of the Utah Constitution.
Specifically, the satellite providers alleged that the tax
credit violates the dormant Commerce Clause by facially
granting a preference based on geographic ties to the site,
imposing a discriminatory effect on interstate commerce, and
being motivated by an intent to discriminate against satellite
providers who do not have an extensive local footprint. And
they averred that the tax credit violates the Equal Protection
Clause of the U.S. Constitution and the Uniform Operation of
Laws Clause of the Utah Constitution because it advances no
valid state interest.



¶ 9 The parties conducted initial discovery for several months.
Then, one month before the discovery cut-off, the State Tax
Commission moved for judgment on the pleadings.



¶ 10 The district court granted that motion. First, it held that
the franchise fee tax credit did not run afoul of the dormant
Commerce Clause because it was not facially discriminatory,
discriminatory in effect, or discriminatory in purpose. In
the district court's view, there was no discrimination of any
consequence because the differential treatment of satellite
providers was on the basis of a “technological mode of
operation” and not the location of a business activity. Further,
the district court concluded that the credit did not violate
either the Equal Protection Clause or the Uniform Operation
of Laws Clause because cable and satellite providers are not
similarly situated and the different tax treatment is justified
by legitimate state interests in “tax parity” and in “[b]ringing
business to the state.”



[1]  [2]  ¶ 11 The satellite providers filed this appeal.
In reviewing a decision on a motion for judgment on the
pleadings, we yield no deference to the district court's
analysis. We consider the legal viability of the satellite
providers' claims de novo. See State v. Ririe, 2015 UT 37, ¶
5, 345 P.3d 1261. We also accept the factual allegations of
the complaint as true.
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¶ 12 Two sets of questions are presented. First, we consider
the satellite providers' dormant Commerce Clause claims. We
affirm the dismissal of these claims on the ground that the
franchise fee tax credit does not discriminate in a manner
triggering strict scrutiny under the dormant Commerce
Clause. Second, we also affirm the dismissal of the Uniform



Operation of Laws Clause claims. 2  Here we find rational
grounds for the differential treatment of satellite and cable
providers, and thus hold that the satellite providers have failed
to state a viable claim.



2 The satellite providers abandoned their equal protection



claim on appeal. They are defending only their dormant



commerce and uniform operation of laws claims.



II. THE DORMANT COMMERCE CLAUSE



[3]  [4]  ¶ 13 The Commerce Clause grants Congress the
authority to regulate interstate commerce. U.S. CONST. art.
I, § 8, cl. 3. By negative implication, this provision also limits
the states' authority in this realm. Comptroller of Treasury
of Md. v. Wynne, ––– U.S. ––––, 135 S.Ct. 1787, 1794,
191 L.Ed.2d 813 (2015); see also Union Pac. R.R. Co. v.
Auditing Div. of the Utah State Tax Comm'n, 842 P.2d 876,
883 (Utah 1992) (noting that a state “cannot impose a tax
which discriminates against interstate commerce”). So even if
Congress has not spoken on an issue of interstate commerce,
states are prevented from encroaching on Congress's authority
—hence the term “dormant” or “negative” Commerce Clause.



[5]  ¶ 14 The U.S. Supreme Court has articulated two levels
of dormant Commerce Clause scrutiny. First is a “strict”
level of scrutiny triggered by laws that directly discriminate
against interstate commerce—by “facial” discrimination or
discrimination that *1041  is apparent in its effect and
discriminatory purpose. Or. Waste Sys. Inc. v. Dep't of Envtl.
Quality, 511 U.S. 93, 99, 114 S.Ct. 1345, 128 L.Ed.2d 13
(1994); see also Hughes v. Oklahoma, 441 U.S. 322, 337,
99 S.Ct. 1727, 60 L.Ed.2d 250 (1979) (establishing that
“facial discrimination invokes the strictest scrutiny of any
purported legitimate local purpose and of the absence of
nondiscriminatory alternatives”). Discrimination of this sort
is “virtually per se invalid.” Or. Waste Sys., 511 U.S. at
99, 114 S.Ct. 1345. A law subject to strict scrutiny survives
only if it serves a “legitimate local purpose” that “could not
be served as well by available nondiscriminatory means.”
Maine v. Taylor, 477 U.S. 131, 139, 106 S.Ct. 2440, 91
L.Ed.2d 110 (1986) (citation omitted). This is a high bar that



is seldom met. Only on rare occasions has the high court
upheld discriminatory laws against a strict scrutiny challenge.
See id. at 151–52, 106 S.Ct. 2440 (upholding Maine's ban on
the importation of live baitfish in order to protect fisheries
because this purpose “could not adequately be served by
available nondiscriminatory alternatives”).



[6]  ¶ 15 There is a second form of dormant commerce
scrutiny. A law whose effect on interstate commerce is merely
“incidental” triggers a balancing test under Pike v. Bruce
Church, Inc., 397 U.S. 137, 142, 90 S.Ct. 844, 25 L.Ed.2d
174 (1970). Pike balancing invalidates state laws affecting
interstate commerce only if the law's burdens on commerce
outweigh its “putative local benefits.” Id. The Pike bar is
relatively low. If the law's effect on interstate commerce is
merely incidental, it has a much greater chance of surviving
constitutional scrutiny.



¶ 16 The satellite providers are not advancing a Pike
claim. (They did initially, but they have abandoned it on
appeal.) Instead they contend that the tax credit is directly
discriminatory and fails strict scrutiny. Specifically, they
allege that the tax credit discriminates on its face, in effect,
and in purpose.



¶ 17 The satellite providers claim that the discrimination
in question “is discernible from the face of the relevant
Utah statutes.” In their complaint they allege that Utah Code
section 59–26–104.5 makes clear on its face that the tax
credit is available only “to those multichannel video service
providers that perform a specific economic activity in the
State—i.e., the use of the State's public rights-of-way to
deliver multichannel video service to Utah households.” The
satellite providers also elaborate on this point on appeal. They
contend that the preference for “local economic activity” is
evident in the express terms of the statute since the availability
of the credit is dependent on the payment of franchise fees
“within the state.” And in the satellite providers' view that
makes the tax credit facially discriminatory under the dormant
Commerce Clause.



¶ 18 The allegations of discriminatory effect speak to the
varying impact of the tax credit on two means of delivering
pay-TV programming. Here the satellite providers allege
that “[t]he tax credit differentiates between two types of
businesses on the basis of whether a provider conducts a
specific economic activity in the State”—specifically, “using
ground distribution equipment in the State's public rights-of-
way to deliver programming signals to subscribers” instead
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of delivering the same programming signals via satellite.
Because the cable business model involves a “local footprint”
that is larger than that of the satellite model, the satellite
providers allege a discriminatory effect that runs afoul of
the dormant Commerce Clause. They claim a discriminatory
effect in the tax credit's impact of “shift[ing] the competitive
balance in the pay-TV market in a way that benefits local
economic interests at the expense of non-local interests.”



¶ 19 The satellite providers also allege discriminatory
purpose. They assert that “[t]he cable industry drafted the
original tax credit proposal and urged the State of Utah to
distinguish between cable and satellite TV on the basis that
cable provides substantially more economic benefits to the
State and its residents than satellite TV.” And because “[t]he
Utah Legislature adopted and enacted the bill without making
any material changes to the draft language proposed by the
local cable industry,” the satellite providers contend that
“the Utah Legislature adopted, as its own, the discriminatory
purpose of the statute.”



*1042  ¶ 20 Each of these theories of discrimination is
distinctly pled. And each, at some level, implicates distinct
lines of analysis in controlling precedents. Yet each theory
also triggers a common threshold question—whether the
basis of the alleged discrimination is one that implicates strict
scrutiny under the dormant Commerce Clause.



¶ 21 We decide this case at this threshold level. 3  We
affirm on the ground that the satellite providers have failed
to identify an element of discrimination in the sales tax
credit (on its face, in effect, or in purpose) that triggers
strict scrutiny under the line of dormant commerce cases at
issue. First, we present the governing framework for analysis
under the applicable decisions from the U.S. Supreme
Court—explaining that the dormant Commerce Clause
tolerates discrimination based upon differential treatment
of two different business models, and condemns only
discrimination based on the location of a business or regulated
business activity. Second, we consider—and reject—the dicta
identified by the satellite providers as sustaining their claims
(in particular, Lewis v. BT Inv. Managers, Inc., 447 U.S.
27, 42 n. 9, 100 S.Ct. 2009, 64 L.Ed.2d 702 (1980)). Third,
we apply the governing caselaw to the claims pled here
—concluding that the Utah tax credit is not impermissibly
discriminatory because it is based not on a distinct geographic
connection of a business or business activity, but only on
differences in two competing business models. And we



conclude with some observations about the current state of
the law under the dormant Commerce Clause.



3 See Exxon Corp. v. Governor of Md., 437 U.S. 117,



125, 98 S.Ct. 2207, 57 L.Ed.2d 91 (1978) (concluding,



without analyzing the questions of facial discrimination



or discrimination as to effect or purpose, that “[p]lainly,



the [ ] statute does not discriminate against interstate



goods, nor does it favor local [businesses or interests]”



and thus “does not lead, either logically or as a practical



matter, to a conclusion that the State is discriminating



against interstate commerce”).



A. Controlling U.S. Supreme Court Precedent



[7]  [8]  ¶ 22 The dormant Commerce Clause “precludes
States from ‘discriminat [ing] between transactions on the
basis of some interstate element.’ ” Comptroller of Treasury
of Md., ––– U.S. ––––, 135 S.Ct. 1787 at 1794, 191 L.Ed.2d
813 (2015) (emphasis added) (quoting Bos. Stock Exch. v.
State Tax Comm'n, 429 U.S. 318, 332, n. 12, 97 S.Ct. 599, 50
L.Ed.2d 514 (1977)). “This means, among other things, that
a State ‘may not tax a transaction or incident more heavily
when it crosses state lines than when it occurs entirely within
the State.’ ” Id. (quoting Armco Inc. v. Hardesty, 467 U.S.
638, 642, 104 S.Ct. 2620, 81 L.Ed.2d 540 (1984)). “ ‘Nor may
a State impose a tax which discriminates against interstate
commerce either by providing a direct commercial advantage
to local business, or by subjecting interstate commerce to the
burden of ‘multiple taxation.’ ” Id. (emphasis added) (quoting
Nw. States Portland Cement Co. v. Minnesota, 358 U.S. 450,
458, 79 S.Ct. 357, 3 L.Ed.2d 421 (1959)).



¶ 23 The key question presented concerns the threshold
matter of defining interstate commerce—of identifying the
“interstate element” on which discrimination is prohibited, or
in other words, the grounds on which a business is counted as
a “local” one that may not be favored. Id. (citation omitted).
Thus, it has long been held that the dormant Commerce
Clause prohibits the “differential treatment of in-state and
out-of-state economic interests that benefits the former and
burdens the latter.” Or. Waste Sys., 511 U.S. at 99, 114 S.Ct.
1345. But that prohibition implicates a threshold definitional
question—of the scope of the “in-state” and “out-of-state
interests” that are protected from discrimination.



¶ 24 To date, the Supreme Court has identified “in-state”
and “out-of-state” businesses on the basis of a distinct
geographic connection (or lack thereof) to the home state.
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Thus, the cases in which the Court has invoked strict dormant
commerce scrutiny have involved favoritism for entities or
business operations within a particular state—and attendant
discrimination against entities or business operations outside
such state. And the court has emphasized that the dormant
Commerce Clause is not implicated by mere discrimination
based on “differences *1043  between the nature of [two]
businesses,” and not on the “location of their activities.”
Amerada Hess Corp. v. Dir., Div. of Taxation, 490 U.S. 66,
78, 109 S.Ct. 1617, 104 L.Ed.2d 58 (1989).



[9]  ¶ 25 A classic case triggering strict dormant commerce
scrutiny involves discrimination based on a business entity's
principal place of business. See Lewis, 447 U.S at 42, 100
S.Ct. 2009 (striking down a Florida statute prohibiting banks
“with principal operations outside Florida” from operating
investment subsidiaries or giving investment advice within
the state). The physical location of a business's “principal
operations” is a clear indication that the business is an “in-
state” or “local” interest for dormant commerce purposes.
Id. (citation omitted). And discrimination on that basis will
certainly trigger strict scrutiny.



[10]  [11]  [12]  ¶ 26 Strict scrutiny is also triggered by laws
that discriminate based on the location of a regulated business



activity. 4  Again the focus is on geographic location. 5  “No
one disputes that a State may enact laws pursuant to its
police powers that have the purpose and effect of encouraging
domestic industry.” Bacchus Imps., Ltd. v. Dias, 468 U.S.
263, 271, 104 S.Ct. 3049, 82 L.Ed.2d 200 (1984). But
“the Commerce Clause stands as a limitation on the means
by which a State can constitutionally seek to achieve that
goal.” Id. And a traditional application of that limitation
involves discrimination rooted in the geographic location of
a particular business activity. “Thus, the Commerce Clause
limits the manner in which States may legitimately compete
for interstate trade, for ‘in the process of competition no State
may discriminatorily tax the products manufactured or the
business operations performed in any other State.’ ” Id. at
272, 104 S.Ct. 3049 (emphasis added) (quoting Boston Stock



Exch., 429 U.S. at 337, 97 S.Ct. 599). 6



4 Bos. Stock Exch. v. State Tax Comm'n, 429 U.S. 318, 331,



97 S.Ct. 599, 50 L.Ed.2d 514 (1977) (invalidating New



York's “transfer tax,” which imposed a lower rate on



stock purchased through the New York Stock Exchange



and a higher rate for stock purchased on out-of-state



exchange); Dean Milk Co. v. City of Madison, 340 U.S.



349, 354, 71 S.Ct. 295, 95 L.Ed. 329 (1951) (holding



unconstitutional an ordinance prohibiting the sale of milk



not bottled within five miles of the city and explaining



that such a measure erected “an economic barrier



protecting a major local industry against competition



from without the state ”(emphasis added)).



5 The satellite providers point to Bacchus Imps., Ltd.



v. Dias, 468 U.S. 263, 268, 270, 104 S.Ct. 3049,



82 L.Ed.2d 200 (1984), to buttress their approach.



But this case offers little support for their “relative



footprint” theory. Bacchus involved a tax exemption



under Hawaiian law for two types of alcoholic beverages:



okolehao brandy, distilled from a shrub “indigenous”



and “peculiar” to Hawaii; and fruit wine “manufactured



in the State from products grown in the State.” Id.



at 270, 104 S.Ct. 3049 (citation omitted). So the



exemptions at issue were limited to products with a



distinct geographic connection to Hawaii. Nothing in



Bacchus suggests that a tax exemption for all fruit wine,



whether produced in or out of the state, would implicate



the dormant Commerce Clause just because it might



yield an advantage to manufacturers leaving a larger



“footprint” on the Hawaiian economy.



6 This same principle has been applied in other cases



striking down protectionist measures that discriminate



on the basis of geographic location. See, e.g., C & A



Carbone v. Town of Clarkstown, 511 U.S. 383, 391, 114



S.Ct. 1677, 128 L.Ed.2d 399 (1994) (law restricting the



right to process waste to a particular in-state processor);



New Energy Co. of Indiana v. Limbach, 486 U.S.



269, 275–77, 108 S.Ct. 1803, 100 L.Ed.2d 302 (1988)



(providing tax credits for local ethanol producers and to



those from states that granted the state a reciprocal tax



credit); Nippert v. City of Richmond, 327 U.S. 416, 430–



31, 66 S.Ct. 586, 90 L.Ed. 760 (1946) (law subjecting



out-of-state solicitors to fees from multiple jurisdictions



while leaving local solicitors subject only to a single



levy); Walling v. Michigan, 116 U.S. 446, 455, 6 S.Ct.



454, 29 L.Ed. 691 (1886) (law imposing a tax on the



sale of alcoholic beverages produced outside the State);



Welton v. Missouri, 91 U.S. 275, 277, 23 L.Ed. 347



(1875) (Missouri statute that “discriminat[ed] in favor



of goods, wares, and merchandise which are the growth,



product, or manufacture of the State, and against those



which are the growth, product, or manufacture of other



states or countries”).



¶ 27 A related principle has been invoked in cases involving
local laws rewarding the extent of business activity within
the home state. Westinghouse Elec. Corp. v. Tully, 466 U.S.
388, 104 S.Ct. 1856, 80 L.Ed.2d 388 (1984), for example,
involved a New York tax provision that afforded a corporate
tax credit proportional to the ratio of goods that a company
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exported from the state. The effect of this provision was to
increase tax credits *1044  as the company moved more of
its shipping activities into the state, and decrease tax credits as
it shifted more of its activities out of the state. Id. at 401, 104
S.Ct. 1856. Because the state employed discriminatory taxes
“in an attempt to induce ‘business operations to be performed
in the home State that could more efficiently be performed
elsewhere,’ ” the court found the tax scheme unconstitutional.
Id. at 406, 104 S.Ct. 1856 (emphasis added) (quoting Bos.
Stock Exch., 429 U.S. at 336, 97 S.Ct. 599). Such a law
discriminates in a manner triggering strict dormant commerce
scrutiny because it exerts “an inexorable hydraulic pressure
on interstate businesses to ply their trade within the State that
enacted the measure.” Am. Trucking Assocs., Inc. v. Scheiner,
483 U.S. 266, 286, 107 S.Ct. 2829, 97 L.Ed.2d 226 (1987)
(emphasis added); see also Armco Inc. v. Hardesty, 467 U.S.
638, 642, 104 S.Ct. 2620, 81 L.Ed.2d 540 (1984) (striking
down differential tax scheme favoring in-state businesses and
explaining that “a State may not tax a transaction or incident
more heavily when it crosses state lines than when it occurs



entirely within the State”). 7



7 As the satellite providers note, the Supreme Court has



not expressly framed its dormant commerce test in terms



requiring a distinct geographic connection to the home



state. Yet the court's precedents typically have involved



laws rewarding activity that is distinctly in-state, or



penalizing activity that is distinctly out-of-state. A good



example is Armco Inc. v. Hardesty, 467 U.S. 638, 104



S.Ct. 2620, 81 L.Ed.2d 540 (1984). The Court in that



case struck down a West Virginia law exempting local



manufacturers from a gross receipts tax. Id. at 641–42,



104 S.Ct. 2620. And manufacturing is either distinctly



in-state or out-of-state, so a tax scheme exempting local



manufacturing is a law favoring a distinctly in-state



activity. Westinghouse Elec. Corp. v. Tully, 466 U.S.



388, 399–400, 104 S.Ct. 1856, 80 L.Ed.2d 388 (1984),



is similar. A corporate tax credit proportional to the ratio



of goods that a company exports from the state is a law



favoring distinctly in-state activity; exporting activity



(for any given good), after all, can originate from only



one state.



¶ 28 In all of the above cases, the focus has been on
the geographic location of a business or business activity.
Where strict dormant commerce scrutiny is invoked, it is
as a result of discrimination on such basis. The Court has
never held that the dormant Commerce Clause is concerned
with discrimination based on the relative local “footprint”
associated with a particular business activity.



[13]  ¶ 29 In fact, the Court has undermined that view in
a line of cases affirming the prerogative of state and local
governments to treat different business models differently.
See Exxon Corp. v. Governor of Md., 437 U.S. 117, 98
S.Ct. 2207, 57 L.Ed.2d 91 (1978); Minnesota v. Clover Leaf
Creamery Co., 449 U.S. 456, 101 S.Ct. 715, 66 L.Ed.2d
659 (1981); Amerada Hess, 490 U.S.at 66, 109 S.Ct. 1617.
Under these cases, a state may treat “two categories of
companies” differently so long as the discrimination is based
on “differences between the nature of their business” and not
“the location of their activities.” Amerada Hess, 490 U.S.
at 78, 109 S.Ct. 1617. That sort of discrimination does not
appear to implicate dormant commerce strict scrutiny under
existing caselaw.



¶ 30 Exxon involved a Maryland statute prohibiting oil
producers from operating retail gas stations within the state,
or in other words, restricting retail operations to those who
did not also produce their own petroleum. 437 U.S. at 128,
98 S.Ct. 2207. In Exxon the law's burden fell entirely on
out-of-state oil companies, as there were no local petroleum
producers in Maryland. And producers were thus forced
to choose either dramatically transforming their business
model or leaving Maryland's retail market altogether. The
producers claimed that the law would “surely change the
market structure by weakening [producers].” Id. at 127, 98
S.Ct. 2207 (citation omitted). And the burden on these out-of-
state producers appeared to work a potential windfall for local
retailers, who made up ninety percent of Maryland's existing
retail market. By pushing these out-of-state producers out
of the retail market, Maryland's law created new market
vacancies for these local retailers to fill. For these reasons,
the producers claimed that this law violated the dormant
Commerce Clause. Id.



¶ 31 Yet the Court disagreed. Id. at 126, 98 S.Ct. 2207. The
fact that the law could potentially work a windfall for local
retailers *1045  was beside the point in the Court's view
because the law did not foreordain such an effect. The law
“create[d] no barriers whatsoever” for out-of-state retailers.
Id. And such retailers were free to fill the vacancies left by
the producers. Id. More importantly for present purposes,
the Court rejected the producers' assertion that interstate
commerce is burdened when one kind of interstate company
(producers) is weakened. “[I]nterstate commerce,” the Court
reasoned, “is not subjected to an impermissible burden simply
because an otherwise valid regulation causes some business
to shift from one interstate supplier to another.” Id. at 127,
98 S.Ct. 2207. Put another way, laws that merely alter the
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market share among interstate companies do not implicate the
dormant Commerce Clause. Id. at 126–27, 98 S.Ct. 2207.



¶ 32 The Clover Leaf Creamery case is similar. That case
involved a Minnesota law prohibiting the sale of dairy
products in non-reusable packaging. Because the law was not
“simple economic protectionism,” but instead “regulat[ed]
evenhandedly,” the Court found no dormant Commerce
Clause concerns. Clover Leaf Creamery, 449 U.S. at 471,
101 S.Ct. 715 (citation omitted). The Court conceded that
the Minnesota pulpwood industry would be the beneficiary
(at the expense of out-of-state plastic companies). Id. at 473,
101 S.Ct. 715. But it found that at most the law would shift
business from one type of manufacturer to another and that
there was “no reason to suspect that the gainers will be
Minnesota firms, or the losers out-of-state firms.” Id.



¶ 33 The Court emphasized similar principles in Amerada
Hess. The New Jersey statute at issue in that case taxed a
portion of interstate companies' “entire net income” based on
the amount of business conducted in the state. 490 U.S. at 70,
109 S.Ct. 1617. Producers' “entire net income” turned out to
be larger than retailers' because producers paid a “windfall
profit tax” to the federal government based on its petroleum
production, and this tax factored into the “entire net income”
calculation. Id. at 78, 109 S.Ct. 1617. After New Jersey
denied the producers' attempt to deduct the tax, the producers
sought relief in the Supreme Court, asserting that the law
burdened interstate commerce by favoring interstate retailers
over interstate producers. Relying on its prior holding in
Exxon, the Court rejected this argument. It noted the interstate
character of these two “categories of companies” (producers
and retailers) and concluded that “whatever disadvantage
this deduction denial might impose on [producers] does not
constitute discrimination against interstate commerce.” Id.
at 78, 109 S.Ct. 1617. Specifically, the Court held that
“[w]hatever different effect the ... provision may have ...
results solely from differences between the nature of their



businesses, not from the location of their activities.” Id. 8



8 The satellite companies seek to limit the above cases.



They insist that in Exxon and Amerada Hess the



Court concluded only that the laws in question were



not protectionist. We read the cases differently. The



likely impact of the law in Exxon was to yield a



competitive advantage to local retail gas companies,



just as the law in Clover Leaf Creamery favored



local pulpwood procedures that were already creating



compatible packaging. Yet the Court in these cases found



no dormant commerce problem because the laws in



question did not yield an advantage based on a distinct



geographic connection to the home state.



[14]  ¶ 34 Thus, the dormant Commerce Clause's strict
prohibition on discrimination is implicated by laws treating
different interests differently because one set of interests
has a distinct geographic connection to the home state and
others lack it. The high Court has never deemed strict
dormant commerce scrutiny to be triggered by a law favoring
a business model with an economic “footprint” that is
somewhat larger than a competing business model. And in
fact its cases seem to repudiate that approach; they do so at
least implicitly by carving out room for laws that discriminate
based on differences in the nature of business operations and
not from the location of the business.



B. The Footnote in Lewis



¶ 35 A key element of the satellite companies' response to
the above is a footnote in Lewis v. BT Inv. Managers, Inc.,
447 U.S. 27, 42 n. 9, 100 S.Ct. 2009, 64 L.Ed.2d 702 (1980).
There the Court states that “discrimination *1046  based on
the extent of local operations is itself enough to establish
the kind of local protectionism we have identified.” Id. The
satellite companies say that means that discrimination based
on differences in the relative economic footprint of competing
business models is sufficient to trigger dormant commerce
strict scrutiny. We see the matter differently. As noted above,
the Lewis Court's analysis hinged on the determination that
the Florida law in question discriminated on the basis of the
location of a business entity's “principal operations.” Id. at
42, 100 S.Ct. 2009. It concluded that the law discriminated
among “affected business entities according to the extent
of their contacts with the local economy,” but in context
the point was not about a relative differential in the size of
a business model's economic footprint; it was that the law
prohibited “only banks, bank holding companies, and trust
companies with principal operations outside Florida ... from
operating investment subsidiaries or giving investment advice
within the State.” Id.



¶ 36 We do not read the Lewis footnote's reference to
“discrimination based on the extent of local operations” as
a freewheeling expansion of the domain of strict dormant
commerce scrutiny. In context, the “local operations” referred
to must be a business entity's “principal operations.” That,
in fact, is the entire thrust of the footnote. It is rejecting
the argument that the Florida law's prohibition could
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conceivably “also apply to locally organized bank holding
companies”—“if they maintained their principal operations
outside the State.” Id. at 42, n. 9, 100 S.Ct. 2009. In
rejecting that point, the Lewis court offers two rejoinders:
(a) that it is “unlikely” under federal banking law that a
banking company organized under Florida law would have its
principal operations elsewhere; and (b) that “[i]n any event,
discrimination based on the extent of local operations is itself
enough to establish the kind of local protectionism we have
identified.” Id. (emphasis added).



[15]  ¶ 37 The satellite providers' expansive reading of
the Lewis footnote is untenable in light of the above. The
only “local operations” the Court “identified” in Lewis
were a business's principal operations. So the quoted
dictum in the Lewis footnote is not an endorsement of
the satellite companies' “relative economic footprint” theory
of dormant commerce. (There is nothing relative about
a business entity's principal place of business—which is



by definition a distinctive geographic connection. 9 ) It is
simply a reinforcement of the Lewis Court's core point
that discrimination based on a business's principal place of
business is classic geographic protectionism prohibited by
the dormant Commerce Clause. At most, the Lewis footnote
establishes that discrimination based on a business's principal
place of business may still be actionable even if it cuts against
businesses organized under the home state's laws. That is
hardly an indication of the Supreme Court's extension of strict
dormant commerce scrutiny to encompass discrimination
based on different business models with differing impacts on
the local economy.



9 See BLACK'S LAW DICTIONARY 1384 (10th



ed.2014) (defining principal as “[c]hief; primary; most



important”).



C. The Satellite Providers' Claims



[16]  ¶ 38 The satellite providers' have failed to state a



claim under the dormant Commerce Clause. 10  The Utah
sales tax credit “does not discriminate against interstate
goods, nor does it favor local [businesses or interests]....
[and hence] does not lead, either logically or as a practical
matter, to a conclusion that the State is discriminating against
interstate commerce.” Exxon, 437 U.S. at 125, 98 S.Ct.
2207. Specifically, the tax credit does not discriminate in
favor of companies or activities with a unique geographic
connection to the state of Utah. Cable companies may have



more employees and infrastructure in the state than their
satellite competitors. But their larger economic footprint
*1047  does not make them “in-state” businesses under the



dormant Commerce Clause. Nor are satellite companies “out-
of-state” businesses in the sense in which that phrase is used
in the caselaw. We therefore dispose of this case at this
threshold level without delving into more detailed analysis
of the satellite providers' theories of dormant commerce
discrimination (facial discrimination, or discrimination in
effect and purpose). See id. at 125–28, 98 S.Ct. 2207



(resolving the case on such a threshold basis). 11



10 Our dormant commerce analysis begins and ends with



our consideration and application of the strict scrutiny



line of cases. We do not assess the viability of the pay-



TV tax scheme under the Pike balancing test because the



plaintiffs have abandoned that claim on this appeal.



11 The satellite providers argue that dismissal of a



dormant Commerce Clause challenge on the pleadings



is improper because such claims require a fact intensive,



case-by-case determination. Because we conclude that



the Utah sales tax scheme does not discriminate against



interstate commerce as a matter of law, however, we



conclude that dismissal on the pleadings is proper.



¶ 39 The cable companies have no distinct geographic
connection to the state of Utah. Their principal place of
business is elsewhere. The same goes for the satellite
providers. And the business activity of both classes of pay-
TV providers—delivery of television programming to Utah
households—is equally “in-state.” The difference between
cable and satellite is not that one is located or primarily
operates “in-state” and the other “out-of-state”; it is that they
employ different business models that have a different impact
on local economies. But that does not trigger strict dormant
commerce scrutiny. See Amerada Hess, 490 U.S. at 78, 109
S.Ct. 1617 (dormant commerce scrutiny not implicated where
the “different effect” that a law may have “results solely from
differences between the nature of [competing] businesses, not
from the location of their activities”).



¶ 40 The franchise fee sales tax credit may marginally
“change the market structure” of the pay-TV market in Utah
“by weakening” the satellite providers relative to their cable
competitors. See Exxon, 437 U.S. at 127, 98 S.Ct. 2207. And,
at the margins, that may cause “some business to shift from
one interstate supplier to another.” Id. But that is insufficient



to trigger strict dormant commerce scrutiny. Id. 12
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12 See, e.g., Trinova Corp. v. Mich. Dep't of Treasury, 498



U.S. 358, 385, 111 S.Ct. 818, 112 L.Ed.2d 884 (1991)



(“It is a laudatory goal in the design of a tax system to



promote investment that will provide jobs and prosperity



to the citizens of the taxing State.”); New Energy Co.



of Ind. v. Limbach, 486 U.S. 269, 278, 108 S.Ct. 1803,



100 L.Ed.2d 302 (1988) (“The Commerce Clause does



not prohibit all state action designed to give its residents



an advantage in the marketplace, but only action of that



description in connection with the State's regulation of



interstate commerce.”).



¶ 41 The tax credit provides no benefits to business entities



based in Utah at the expense of those that are not. 13  All cable
companies (whether based in Utah or elsewhere) are entitled
to the tax credit; and all satellite companies (including any
that might choose to base their operations in Utah) are not.
Thus, Utah law does not make in-state businesses “gainers” or
out-of-state businesses “losers.” Clover Leaf Creamery, 449



U.S. at 473, 101 S.Ct. 715. 14  It discriminates *1048  solely
on the basis of a difference in business models. After all, the
Utah statute does not incentivize or punish a business for its
distinct geographic ties to the state. It is triggered only by a
company's self-chosen business model. Utah's law, in other
words, doesn't dictate or influence where and how the satellite
providers operate their business; it leaves that decision up to
them and imposes a tax consequence not based on location but
on the choice of business model. And that “fully distinguishes
this case from those in which a State has been found to have
discriminated against interstate commerce.” Exxon, 437 U.S.



at 126, 98 S.Ct. 2207. 15



13 In this respect, Fulton Corp. v. Faulkner, 516 U.S.



325, 116 S.Ct. 848, 133 L.Ed.2d 796 (1996), is



distinguishable. The satellite providers cite Fulton



in support of their position that Utah's tax credit



impermissibly encourages the purchase of pay-TV



packages with a local connection. They claim that Utah's



law is “materially indistinguishable” from the one struck



down in Fulton. We disagree. We read Fulton as entirely



consistent with our view.



In Fulton the Court struck down a North Carolina tax



law allowing state residents to take a tax deduction



on the value of corporate stock to the extent of the



percentage of the issuing corporation's “sales, payroll,



and property located in the State.” Id. at 328, 116 S.Ct.



848 (emphasis added). Under this scheme, the tax on



stock of a company doing all of its business in North



Carolina would be zero, while the tax on the stock of a



company doing none of its business in North Carolina



would be one-hundred percent of the stated rate. Id.



But the connection to the home state under this law



was based on a distinct geographic connection-sales,



payroll, and property “located in the State.” Id. So



the problem with the tax deduction in Fulton was not



its encouragement of investment in corporate entities



with a relatively larger North Carolina “footprint”; it



was its discrimination against “out-of-state” entities



and in favor of “in-state” entities as measured by



their distinct geographic connection to the state (or



lack thereof). Our Utah sales tax law does no such



thing. It discriminates not on the basis of geographic



connection but a difference in business models.



14 This distinguishes the law here from that in Hunt v.



Wash. State Apple Advert. Comm'n, 432 U.S. 333,



97 S.Ct. 2434, 53 L.Ed.2d 383 (1977). The satellite



providers analogize the Utah tax credit to the prohibition



on Washington apple growers' use of their established



grading system held unconstitutional in that case. But the



analogy is inapt. The legislation at issue in Hunt sought



to shelter apple growers with a specific connection to the



home state (North Carolina). The Utah tax credit does no



such thing. It does not pick winners and losers based on



a distinct geographic connection to the home state.



15 The satellite providers insist that Supreme Court



precedent forbids a state from awarding a benefit based



“on whether someone builds a building, uses a facility,



or engages in activity within the state.” But the Supreme



Court has never so held. It has concluded that a law



forbidding in-state commercial activity without a brick-



and-mortar presence would raise dormant Commerce



Clause concerns. Granholm v. Heald, 544 U.S. 460, 466,



125 S.Ct. 1885, 161 L.Ed.2d 796 (2005) (striking down



a New York law prohibiting direct-to-consumer wine



sales unless the winery first established a distribution



operation within the state). Yet the Utah sales tax scheme



does nothing of the sort. It may incentivize (at the



margins) the construction of “brick-and-mortar” type



operations in Utah (specifically, more cable). But that in



itself does not trigger strict dormant commerce scrutiny.



And Utah law, in fact, does not award benefits (a tax



credit) based on the construction of a building, use



of a facility, or performance of an activity. A satellite



provider could build all the buildings and use all the



facilities in the world (or, more properly, the state), but



it would not qualify for the tax credit if it didn't pay



franchise fees. And that says that the benefit afforded



to cable companies is not based on their construction of



facilities but on their payment of franchise fees. Because



those fees, moreover, are linked to a business model (and,



in turn, a greater economic footprint) and not physical
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presence or activity in the state, the principle invoked by



the satellite companies is not implicated.



¶ 42 Our analysis is in line with that of many other courts
who have upheld similar tax provisions against dormant



commerce challenges. 16  A few courts have reached contrary



conclusions. 17  We simply disagree with *1049  their
analysis as we do not think that a cable TV operation can be
said to be an “in-state interest” under the governing caselaw.



16 See DIRECTV, Inc. v. Treesh, 469 F.Supp.2d 425, 437–



38 (E.D.Ky.2006) (upholding Kentucky's uniform tax



for pay-TV services and prohibition on local franchise



fees because cable companies are “no more a ‘resident,’



‘local,’ or ‘in-state’ business than” satellite providers,



and any disparate treatment was “owed not to the



geographic location of the companies, but to their



different delivery mechanisms”), aff'd 487 F.3d 471,



480 (6th Cir.2007) (concluding that the tax did not



implicate the dormant Commerce Clause because it



did not “ ‘divert market share’ from an out-of-state



good to an identical in-state good” (citation omitted));



DIRECTV, Inc. v. Commonwealth, Civ. No. 10–0324–



BLS1, 2012 WL 6062737, at *11 (Mass.Super.Nov. 26,



2012) (upholding a Massachusetts excise tax on satellite



subscribers but not cable subscribers, and concluding



that “satellite TV and cable TV are not similarly situated



for Commerce Clause purposes, and that the satellite



tax does not discriminate against the satellite providers



based on geography”), aff'd DIRECTV, LLC v. Dep't



of Revenue, 470 Mass. 647, 25 N.E.3d 258, 266–



68 (2015) (assuming that cable companies are in-state



interests, but still concluding that the “differences in



the manners in which the cable and satellite companies



are treated do not amount to actionable discrimination



if they do not impose a greater burden on the satellite



companies”); DIRECTV, Inc. v. State, 178 N.C.App.



659, 632 S.E.2d 543, 550 (2006) (concluding that



North Carolina's five percent sales tax imposed only



on satellite companies did not violate the dormant



Commerce Clause because the tax “depends only upon



how companies deliver television programming services



to its subscribers, and not whether the delivery of



the programming services occurs inside or outside the



state.”); DIRECTV, Inc. v. Levin, 181 Ohio App.3d 92,



907 N.E.2d 1242, 1252 (2009) (concluding that an Ohio



sales tax against satellite providers but not against cable



providers survived dormant Commerce Clause scrutiny



because “the two classes of competitors cannot be



segregated into interstate and local enterprises,” and the



law “does not discriminate against interstate commerce



as a whole”), aff'd 128 Ohio St.3d 68, 941 N.E.2d



1187, 1196 (2010) (explaining that in the cases cited



by the satellite companies “the respective states acted



to protect local interests at the expense of out-of-state



competitors”).



17 See DIRECTV, Inc. v. State, Dep't of Revenue,



–––So.3d ––––, ––––, 2015 WL 3622354, at *4



(Fla.Dist.Ct.App.2015); DIRECTV, Inc. v. Roberts, Civ.



No. 032408IV, 2013 WL 9973065 (Tenn.Ch. June



21, 2013), rev'd DIRECTV, Inc. v. Roberts, Civ. No.



M201301673, 2015 WL 899025 (Tenn.Ct.App. Feb. 27,



2015); DIRECTV, Inc. v. Wilkins, Civ. No. 03CVH06–



7135 (Ohio Ct. C.P., Franklin Cty., Oct. 17, 2007),



rev'd DIRECTV, Inc. v. Levin, 181 Ohio App.3d 92, 907



N.E.2d 1242, 1251–52 (2009).



¶ 43 We affirm the dismissal of the satellite companies'
dormant commerce claims on this basis. The satellite
providers have not alleged discrimination based on a relevant
“interstate element” under the governing cases. Wynne, 135
S.Ct. at 1794 (quoting Bos. Stock Exch., 429 U.S. at 332
n. 12, 97 S.Ct. 599). And absent any such allegation, the
satellite providers' claims fail as a matter of law. All of their
dormant commerce allegations—as to facial discrimination
or discrimination in effect and purpose—are along the same
lines. All are directed at the tax credit's differential impact
on different business models. And because we find such
discrimination to fall beyond the purview of the dormant
Commerce Clause, we affirm the district court's decision
granting the Tax Commission's motion for judgment on the
pleadings.



D. Conclusion on Dormant Commerce



¶ 44 Many decades ago the Supreme Court described its
dormant Commerce Clause caselaw as a “quagmire.” Nw.
States Portland Cement Co. v. Minnesota, 358 U.S. 450,
458, 79 S.Ct. 357, 3 L.Ed.2d 421 (1959). Not much has
changed in the interim, except perhaps to add more “room
for controversy and confusion and little in the way of precise
guides to the States in the exercise of their indispensable
power of taxation.” Id. at 457, 79 S.Ct. 357. Yet we must of
course decide the cases that come before us, mindful of our
role as a lower court to follow controlling precedent from the
U.S. Supreme Court.



¶ 45 In so doing, we are reluctant to extend dormant
Commerce Clause precedent in new directions not yet
endorsed by that court. The high court's precedents in this area
seem rooted more in “case-by-case analysis” than in any clear,
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overarching theory. See W. Lynn Creamery, Inc. v. Healy, 512
U.S. 186, 201, 114 S.Ct. 2205, 129 L.Ed.2d 157 (1994). In a
field like this one, it is more difficult than usual for a lower
court to anticipate expansions of the law into new territory, as
any decision to do so seems more like common-law decision-
making than constitutional interpretation. The principle of
dormant commerce, after all, is not rooted in a clause, but in a
negative implication of one; so there is a dearth of any textual
or historical foundation for a court to look to.



¶ 46 Our hesitance to extend the law of dormant commerce is
reinforced by a practical problem: The extension advocated
by the satellite providers would open a can of worms. Varying
business models are available in most any field. And the
choice among business models will often have a differential
impact on the local economy (and a different “footprint”).
If the courts are to embark on a constitutionally mandated
journey limiting the longstanding police powers of state and
local governments to regulate business, it should be the U.S.
Supreme Court that makes that decision. We do not think
it has. And since a move in that direction would require
subjective line-drawing that would take us far afield of the
Court's current approach, we doubt that it will.



III. THE UNIFORM OPERATION OF LAWS CLAUSE



¶ 47 The Utah Constitution requires that “[a]ll laws of a
general nature ... have uniform operation.” UTAH CONST.
art. I, § 24. As we noted recently, this provision implicates
two separate strands of constitutional analysis. See State v.
Canton, 2013 UT 44, ¶¶ 34–35, 308 P.3d 517. First, the
traditional (historical) application of the “uniform operation”
guarantee is directed to application or enforcement of the
law by the executive. See id. ¶ 34. “[A]t the time of the
ratification of the Utah Constitution, parallel provisions in
other state constitutions were not viewed as a limit on the
sorts of classifications that a legislative body could draw
in the first instance, but as a rule of uniformity in the
actual application of such classifications—[a] requirement
of consistency in application of the law to those falling
within the classifications adopted by the legislature, or in
other *1050  words a prohibition on special privileges or
exemptions therefrom.” Id.



¶ 48 This strand of uniform operation analysis is not
implicated here. The satellite providers are not complaining
that the Tax Commission has granted special privileges or



exemptions to a law that is more general on its face. Their
complaint concerns legislative classification.



[17]  ¶ 49 That sort of claim implicates the second strand
of our uniform operation of law jurisprudence. This strand
“treats the requirement of uniform operation as a state-
law counterpart to the federal Equal Protection Clause.”
Id. ¶ 35. Under our governing standard, we ask (a) “what
classifications the statute creates,” (b) “whether different
classes ... are treated disparately,” and then (c) “whether the
legislature had any reasonable objective that warrants the
disparity” among any classifications. Id. ¶ 35 (quoting State
v. Angilau, 2011 UT 3, ¶ 21, 245 P.3d 745).



[18]  [19]  ¶ 50 This final step “incorporates varying
standards of scrutiny.” Id. ¶ 36. Of particular relevance
here, this step “recognize[s] that most classifications are
presumptively permissible, and thus subject only to ‘rational
basis review.’ ” Id. Thus, we limit heightened scrutiny for the
narrow band of cases involving “discrimination on the basis
of a ‘suspect class' (e.g., race or gender),” or discrimination
on the basis of a “fundamental right.” Id. (citation omitted).



[20]  ¶ 51 The satellite providers have failed to state a claim
under this standard. They have not alleged that the pay-TV
tax credit classifies on the basis of race or gender or any
other suspect class. Nor have they claimed that it infringes a
fundamental right. So, as in Canton, the “governing standard
of review” applicable to the tax credit is “rational basis.” Id.
¶ 40. And that standard is a most forgiving one. We have
suggested that it is especially so with respect to economic
regulations. See Merrill v. Utah Labor Comm'n, 2009 UT
26, ¶ 9, 223 P.3d 1089. In that realm we have said that any
rational or “reasonable” basis for legislative classification
is sufficient, meaning that any “legitimate” governmental
objective suffices, and any “reasonable relationship” between
classification and purpose is adequate. Id.



¶ 52 This is essentially the federal equal protection standard.
Both the federal courts and this court have used the “rational



basis” term as shorthand. 18  And our approach seems to



mirror the federal standard in all relevant respects. 19  That is
not to say that we are bound to follow federal law. Although
we “generally incorporate principles from the federal equal
protection regime,” we have also “reserv[ed] the right to
depart from those standards.” Canton, 2013 UT 44, ¶ 36
n. 9, 308 P.3d 517. “Yet our precedent to date has offered
little basis or explanation for the extent of any difference
between the federal equal protection guarantee and the state
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requirement of uniform operation.” Id. And here, as in
Canton, “the parties ... have not ventured anything along those
lines in their briefs.” Id.



18 See Merrill v. Utah Labor Comm'n, 2009 UT 26, ¶ 8, 223



P.3d 1089, on reh'g, 2009 UT 74, ¶ 8, 223 P.3d 1099; see



also Purdie v. Univ. of Utah, 584 P.2d 831, 832 (Utah



1978).



19 See State v. Canton, 2013 UT 44, ¶ 36 n. 9, 308 P.3d 517



(noting that “our cases generally incorporate principles



from the federal equal protection regime” (citing Blue



Cross & Blue Shield of Utah v. State, 779 P.2d 634, 637



(Utah 1989))).



¶ 53 So we apply the standard “rational basis” test. And
we hold that the satellite companies' claim fails as a matter
of law under that test, as the “rationality of the [credit's]
classification is quite apparent.” See id. ¶ 40. The most
obvious ground for limiting the tax credit to cable providers



is the one highlighted in our dormant commerce analysis
above—only cable companies incur franchise fees, and
the tax credit is an offset for those fees. That alone is
sufficient. But other rational grounds are apparent—such as
the aim of removing “barriers” to the continued viability of
cable in an effort to assure certain services they provide,



like internet access and public access channels. 20  So the
satellite providers' Uniform Operation *1051  of Laws
Clause challenge fails as well, and we accordingly affirm the
district court's decision dismissing their complaint.



20 See DIRECTV, Inc. v. Treesh, 487 F.3d 471, 480–81 (6th



Cir.2007) (recognizing this and other rational grounds



for giving cable companies a tax benefit not extended to



satellite companies).
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(g) Failure to Respond.  



Failure to respond timely to a motion for summary judgment may result in the court's 



granting the motion without further notice.  



See DUCivR 7-1 for guidelines regarding motions and memoranda in general, and  



DUCivR 7-2 for guidelines on citing unpublished decisions. 



 



DUCivR 58-1 JUDGMENT: FINAL JUDGMENT BASED UPON A WRITTEN                



INSTRUMENT 



 Unless otherwise ordered by the court, a final judgment based upon a written instrument 



must be accompanied by the original or certified copy of the instrument which must be filed as 



an exhibit in the case at the time judgment is entered.  The instrument must be marked 



appropriately as having been merged into the judgment, must show the docket number of the 



action, and may be returned to the party filing the same upon order of the court only as in the 



case of other exhibits as provided for in DUCivR 83-5. 



 



 



FED. R. CIV. P. 60 



RELIEF FROM JUDGMENT OR ORDER 



 



No corresponding local rule; however, see DUCivR 83-6 for stipulations requiring court 



approval. 



 



DUCivR 67-1   RECEIPT AND DEPOSIT OF REGISTRY FUNDS 



(a) Court Orders Pursuant to Fed. R. Civ. P. 67.   



Any party seeking to make a Rule 67 deposit, with the exception of criminal cash bail, 



cost bonds, and civil garnishments, must make application to the court for an order to 



invest the funds in accordance with the following provisions of this rule. 
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(b) Provisions for Designated or Qualified Settlement Funds.   



(1) By Motion.  Where a party seeks to deposit funds into the court's registry to 



establish a designated or qualified settlement fund under 26 U.S.C. § 468B(d)(2), 



the party must identify the deposit as such in a motion for an order to deposit 



funds in the court's registry.  Such motion also must recommend to the court an 



outside fund administrator who will be responsible for (i) obtaining the fund 



employer identification number, (ii) filing all fiduciary tax returns, (iii) paying all 



applicable taxes, and (iv) otherwise coordinating with the fund depository to 



ensure compliance with all IRS requirements for such funds. 



(2) By Settlement Agreement.  Where the parties enter into a settlement agreement 



and jointly seek to deposit funds into the court's registry to establish a designated 



or qualified settlement fund under 26 U.S.C. § 468B(d)(2), the settlement 



agreement and proposed order must (i) identify the funds as such, and (ii) 



recommend to the court an outside fund administrator whose responsibilities are 



set forth in subsection (b)(1) of this rule.   



(3) Order of the Court.  A designated or qualified settlement fund will be established 



by the clerk only on order of the court on motion or on acceptance by the court of 



the terms of the settlement agreement.  The court reserves the authority to 



designate its own outside fund administrator. 



(c) Deposit of Required Undertaking or Bond in Civil Actions.   



In any case involving a civil action against the State of Utah, its officers, or its 



governmental entities, for which the filing of a written undertaking or cost bond is 



required by state law as a condition of proceeding with such an action, the clerk of court 



may accept an undertaking or bond at the time the complaint is filed in an amount not 



less than $300.00.  The court may review, fix, and adjust the amount of the required 



undertaking or bond as provided by law.   The court may dismiss without prejudice any 



applicable case in which the required undertaking or bond is not timely filed. 



(d) Registry Funds Invested in Interest-Bearing Accounts.   



On motion and under Fed. R. Civ. P. 67 or other authority, the court may order the clerk 



of court to invest certain registry funds in an interest-bearing account or instrument.  



Under to this rule, any order prepared for the court's signature and directing the 





MH7014


Highlight
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investment of funds into an interest-bearing account or instrument must be limited to 



guaranteed federal government securities.  Such orders also must specify the following: 



(1) the length of time the funds should be invested and whether, where applicable, 



they should be reinvested in the same account or instrument upon maturity; 



(2) where appropriate, the name(s) and address(es) of the designated beneficiary(ies); 



and 



(3) such other information appropriate under the facts and circumstances of the case 



and the requirements of the parties. 



(e) Service Upon the Clerk.   



Parties obtaining an order as described in section (d) of this rule must serve a copy of the 



order or stipulation personally upon the clerk of court or the chief deputy clerk. 



(f) Deposit of Funds.   



The clerk will take all reasonable steps to deposit funds that have been placed in the 



custody of the court into the specified accounts or instruments within ten (10) business 



days after having been served with a copy of the order or stipulation as provided in 



section (e) of this rule. 



(g) Disbursements of Registry Funds.   



Any party seeking a disbursement of such funds must prepare an order for the court's 



review and signature and must serve the signed order upon the clerk of court or chief 



deputy clerk.  The order must include the payee's full name, complete street address, and 



social security number or tax identification number.  Where applicable, such orders must 



indicate whether, when released by the court, the investment instruments should be 



redeemed promptly, subject to possible early withdrawal penalties, or held until the 



maturity date. 



(h) Management and Handling Fees.   



All funds -- including criminal bond money deposited at interest -- invested into accounts 



or instruments that fall under the purview of section (d) of this rule may be subject to 



routine management fees imposed by the financial institution and deducted at the time the 



accounts are closed or the instruments redeemed.  In addition, pursuant to the provisions 



of the miscellaneous fee schedule established by the Judicial Conference of the United 



States and as set forth in 28 U.S.C. § 1914, the clerk of court will assess and deduct 
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registry fees according to the formula promulgated by the Director of the Administrative 



Office of the United States Courts.  



(i) Verification of Deposit.   



Any party that obtains an order directing, and any parties stipulating to, the investment of 



funds by the clerk must verify, not later than fifteen (15) days after service of the order as 



provided by section (e) of this rule, that the funds have been invested as ordered or 



stipulated. 



(j) Liability of the Clerk.   



Failure of any party to personally serve the clerk of court or chief deputy clerk with a 



copy of the order or stipulation as specified in section (e), or failure to verify investment  



of the funds as specified in section (i) of this rule, will release the clerk from any liability 



for the loss of earned interest on such funds. 



 



DUCivR 69-1 SUPPLEMENTAL PROCEEDINGS 



(a) Motion to Appear.   



Any party having a final judgment on which execution may issue may make a motion to 



have the judgment debtor or other person in possession of, or having information relating 



to, property or other assets that may be subject to execution or distraint appear in court 



and answer concerning such property or assets.  The moving party, on proper affidavit, 



may request that the debtor or other person be ordered to refrain from alienation or 



disposition of the property or assets in any way detrimental to the moving party's interest. 



(b) Hearing Before Magistrate Judge.   



A motion under section (a) of this rule will be presented to a magistrate judge and the 



matter calendared before the magistrate judge for hearing to require the debtor or other 



person to be examined.  In any case in which the moving party seeks a restraint of the 



debtor's or other person's property, the magistrate judge will make findings and a report 



for the district judge with an order for restraint that the district judge may issue. 



(c) Failure to Appear.   



Should the debtor or other person fail to appear as directed, the magistrate judge may 



issue such process as is necessary and appropriate, including arrest, to bring the person 
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980 P.2d 1171
Supreme Court of Utah.



Mary DAY, Plaintiff, Petitioner,
and Cross-Respondent,



v.
STATE of Utah, by and through the UTAH
DEPARTMENT OF PUBLIC SAFETY; the



Utah Highway Patrol; Ken Colyar; Salem City
Corporation, a municipal corporation of the State of
Utah; Brad James; Spanish Fork City Corporation,



a municipal corporation of the State of Utah; Ed
Asay; Public Entities 1–3; and John Does 1–8,



Defendants, Respondents, and Cross-Petitioners.



No. 940583.
|



May 11, 1999.



Accident victim brought suit against State, Utah Highway
Patrol (UHP), UHP officer, and municipalities and their
officers for personal injuries to herself and wrongful death
of her husband resulting from collision with suspect's vehicle
during high-speed chase. The District Court, Salt Lake
County, Richard H. Moffat, J., determined that UHP officer
owed tort duty of due to accident victims, but entered
summary judgment in favor of all defendants on basis
that action was barred by Governmental Immunity Act.
The Court of Appeals, 882 P.2d 1150, affirmed. Accident
victim petitioned for certiorari, and State cross-petitioned.
The Supreme Court, Stewart, J., held that: (1) police officer
who undertakes high-speed chase of fleeing misdemeanant
owes duty of care to other persons using highway, and (2)
temporary abrogation of any remedy against governmental
agencies for breach of such duty, in effect at time of
accident in question, violated open courts provision of state
constitution guaranteeing persons injured in person, property
or reputation a remedy by due course of law.



Reversed and remanded.



Howe, C.J., concurred in result.



Zimmerman, J., filed dissenting opinion.



Attorneys and Law Firms



*1173  Larry R. Keller, Craig L. Boorman, Salt Lake City,
for plaintiff.



Jan Graham, Att'y Gen., Carol Clawson, Solicitor Gen., Debra
Moore, Asst. Att'y Gen., for defendants.



Opinion



STEWART, Justice:



¶ 1 Mary Day brought this action against the State of Utah,
the Utah Highway Patrol (UHP), a UHP officer, and several
municipalities and law enforcement officers they employed
for personal injuries to herself and the wrongful death of her
husband. The injuries and death resulted from the collision of
the Days' automobile with an automobile driven by sixteen-
year-old Stephen Edward Floyd. Floyd was fleeing from UHP
Officer Ken Colyar, who initiated the pursuit to cite Floyd for
driving ten miles per hour over the speed limit.



¶ 2 This case is here on a writ of certiorari to the Utah
Court of Appeals to review that court's affirmance of a trial
court's summary judgment against plaintiff on the ground
that her claims for severe personal injuries and the death of
her husband were barred by a now repealed provision of the
Utah Governmental Immunity Act and that that abrogation
of a remedy for her injuries and her husband's death did not
violate Article I, section 11, the “open courts” provision of
the Utah Constitution. See Day v. State, 882 P.2d 1150 (Utah
Ct.App.1994). The Court of Appeals' panel that decided this
case suggested that this Court grant Day's petition for a writ
of certiorari to answer important questions of law. The State
filed a conditional cross-petition for a writ of certiorari asking
this Court, if it granted Day's petition, to also grant a writ
of certiorari to review the Court of Appeals' ruling that a
police officer who undertakes a high-speed chase of a fleeing
misdemeanant owes a duty of due care to other persons using
the highway. We granted both petitions.



I. FACTS



¶ 3 On March 18, 1991, at approximately 5:45 p.m., Officer
Colyar was parked just off Interstate 15 near Santaquin, Utah,
to monitor traffic. With a radar gun he clocked a northbound
black 1982 Buick at 75 miles per hour, ten miles per hour
over the posted speed limit. Intending only to stop the vehicle
and issue a citation for speeding, Officer Colyar pulled onto
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I–15 and drove up behind the vehicle. Floyd, the driver of
the vehicle, increased his speed and exited I–15 at Santaquin.
Ignoring a stop sign, he turned onto a two-lane highway and
proceeded, at times in heavy traffic and at speeds of up to
120 miles per hour, through the towns of Springville, Payson,
Salem, and Spanish Fork, Utah. Officer Colyar followed
in close pursuit. At least two other local law enforcement
officers joined the chase through several populated areas in
the towns and villages at speeds far in excess of posted limits.
Floyd and Officer Colyar wove in and out between cars in
heavy traffic in both the southbound and northbound lanes,
passing cars on both the left and the right and forcing several
cars off the road. Local police officers Brad James and Ed
Asay unsuccessfully attempted to block Floyd's way and later
joined in the pursuit.



¶ 4 At one point, Floyd drove onto a freeway entrance ramp
with Officer Colyar close behind and collided with a semi-
trailer truck. Floyd's vehicle spun almost 240 degrees around
and temporarily came to a stop. Officer *1174  Colyar also
stopped, but he neither drew his gun nor attempted to disable
Floyd's vehicle; however, he was close enough to read the
vehicle's license plate. Floyd eluded Officer Colyar and again
entered the freeway with Officer Colyar in pursuit through
heavy traffic and at speeds in excess of 100 miles per hour.
Floyd entered an off-ramp at high speed, ran a red light while
driving at approximately 60 miles per hour, and collided with
the Day vehicle and three other vehicles.



¶ 5 Mr. Day died immediately, and Mrs. Day suffered
numerous serious injuries. She was diagnosed with acute
respiratory failure, fractures in her ankle, hip, and ribs,
various abrasions, and trauma. She lay in a coma for
several hours. The impact of the collision also aggravated
previously existing medical conditions, including cancer and
osteoporosis.



¶ 6 Mrs. Day brought this suit against the State of Utah,
by and through the Utah Department of Public Safety; the
UHP; Officer Colyar; and unnamed public entities and John
Does for the wrongful death of her husband and for her
injuries. In her first amended complaint, she also named
Salem City Corporation, Officer Brad James, Spanish Fork
City Corporation, and Officer Ed Asay as defendants.



¶ 7 Plaintiff and defendants filed motions for summary
judgment. The trial court entered summary judgment against
plaintiff and in favor of all defendants. The Court of Appeals
affirmed, ruling that (1) Officer Colyar owed a tort duty



of due care to plaintiff and other users of the highway,
but (2) the action was barred under the Utah Governmental
Immunity Act and (3) the relevant provisions of the Act were
not unconstitutional under the Open Courts, Due Process, or
Equal Protection provisions, i.e., Article I, sections 8, 11,
and 22, of the Utah Constitution. See Day v. State, 882 P.2d
1150 (Utah Ct.App.1994). Only these three rulings, as they
involve the State and the UHP, are now before this Court.
Day does not challenge the Court of Appeals' ruling affirming
summary judgment in favor of the municipalities and the law
enforcement officers.



II. STANDARD OF REVIEW



[1]  ¶ 8 The issues before the Court are questions of law
that we review for correctness. We accord no deference to
the legal decisions of the lower court. See Ferree v. State,
784 P.2d 149, 151 (Utah 1989); Bushnell Real Estate, Inc. v.
Nielson, 672 P.2d 746, 749 (Utah 1983).



III. DUTY OF POLICE OFFICER TO THIRD
PERSONS WHILE EFFECTUATING ARREST



[2]  ¶ 9 We first consider the issue raised by the State's
cross-petition for certiorari: Whether the Motor Vehicle Code
imposes on a police officer engaged in pursuit of a suspect
a duty of care to third parties on the highway. The Court
of Appeals held that such a duty does exist. See Day,
882 P.2d at 1154. It addressed the duty issue first on the
principle that a case should be decided on non-constitutional
grounds if possible and that constitutional issues should be
addressed only when necessary. See World Peace Movement
v. Newspaper Agency Corp., 879 P.2d 253, 257 (Utah 1994);
State v. Thurman, 846 P.2d 1256, 1262 (Utah 1993). We take
the same approach.



[3]  ¶ 10 In a personal injury case involving a defense
of governmental immunity such as this case, we generally
decide first whether the defendant owed a duty of due care to
the plaintiff before deciding whether the defendant is entitled
to the affirmative defense of governmental immunity. See
Rollins v. Petersen, 813 P.2d 1156, 1162 & n. 3 (Utah 1991).
On numerous occasions, this Court has held that certain
government agencies and their employees owed no duty of
care to the plaintiffs, even though such government agencies
had a general duty to further and protect the public's health,
safety, and welfare. In such cases, the immunity issue was not
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reached because the plaintiffs failed to make out prima facie
cases of negligence. See Ferree, 784 P.2d at 152–53; Ledfors
v. Emery County Sch. Dist., 849 P.2d 1162, 1164 (Utah 1993).
By distinguishing between an absence of duty of due care on
the part of a government agency to an injured *1175  person
and the affirmative defense of governmental immunity, a
court can more clearly define the scope of each body of law
and the policies that underlie them. If Officer Colyar owed
no duty of care to the Days, there can be no prima facie case
of negligence as a matter of law, and immunity would be
immaterial. See Rocky Mt. Thrift Stores, Inc. v. Salt Lake City
Corp., 887 P.2d 848, 852 (Utah 1994); Rollins, 813 P.2d at
1162 & n. 3; see also Duncan v. Union Pac. R.R. Co., 842
P.2d 832, 836 n. 1 (Utah 1992) (Stewart, J., dissenting).



¶ 11 The State denies that it or Officer Colyar owed a duty
of care to the Days. It relies on the position that the State's
“public duties” cannot be the basis for a tort duty of due
care that runs to specific individuals who are harmed by
governmental action. The law states, “For a governmental
agency and its agents to be liable for negligently caused injury
suffered by a member of the public, the plaintiff must show
a breach of a duty owed him as an individual, not merely the
breach of an obligation owed to the general public at large by
the governmental official.” Ferree, 784 P.2d at 151. The State
denies that it owes any duty of care to third persons who are
injured by a collision with one fleeing arrest, irrespective of
the reason for the pursuit.



[4]  ¶ 12 The public duty doctrine provides that although
a government entity owes a general duty to all members of
the public, that duty does not impose a specific duty of due
care on the government with respect to individuals who may
be harmed by governmental action or inaction, unless there
is some specific connection between the government agency
and the individuals that makes it reasonable to impose a duty.
See, e.g., DeBry v. Noble, 889 P.2d 428, 440 n. 12 (Utah
1995); Madsen v. Borthick, 850 P.2d 442, 444 (Utah 1993);
South v. Maryland, 59 U.S. (18 How.) 396, 15 L.Ed. 433
(1855).



[5]  ¶ 13 At least four circumstances may give rise to a
special relationship between the government and specific



individuals. 1  A special relationship can be established (1)
by a statute intended to protect a specific class of persons of
which the plaintiff is a member from a particular type of harm;
(2) when a government agent undertakes specific action to
protect a person or property; (3) by governmental actions that
reasonably induce detrimental reliance by a member of the



public; and (4) under certain circumstances, when the agency
has actual custody of the plaintiff or of a third person who



causes harm to the plaintiff. 2  See, e.g., Nelson v. Salt Lake
City, 919 P.2d 568 (Utah 1996) (city's maintenance of fence
along waterway); Rollins v. Petersen, 813 P.2d 1156 (Utah
1991) (mental hospital patient); Ferree v. State, 784 P.2d 149
(Utah 1989) (no duty to protect from specific threats from
halfway-house inmate); Little v. Division of Family Servs.,
667 P.2d 49, 53–54 (Utah 1983) (state had legal custody of
autistic child); Benally v. Robinson, 14 Utah 2d 6, 376 P.2d
388 (1962) (officer had duty of due care to drunk *1176
person taken into custody); Restatement (Second) of Torts §
314A (1965).



1 Beach v. University of Utah, 726 P.2d 413 (Utah 1986),



stated some of the considerations that determine whether



a special relationship exists:



Determining whether one party has an affirmative



duty to protect another ... requires a careful



consideration of the consequences for the parties



and society at large. If the duty is realistically



incapable of performance, or if it is fundamentally



at odds with the nature of the parties' relationship,



we should be loath to term that relationship



“special” and to impose a resulting “duty,” for it is



meaningless to speak of “special relationships” and



“duties” in the abstract. These terms are only labels



which the legal system applies to defined situations



to indicate that certain rights and obligations flow



from them....



Id. at 418.



2 Some courts have also recognized an exception to the



public duty rule “where there is an affirmative act by the



officer causing injury.” Dauffenbach v. City of Wichita,



233 Kan. 1028, 667 P.2d 380, 385 (1983); see also



Frye v. Clark County, 97 Nev. 632, 637 P.2d 1215,



1216 (1981) (noting an exception to the public duty



rule “where the official negligence affirmatively causes



the individual harm”); Warren v. District of Columbia,



444 A.2d 1, 7–8 (D.C.Ct.App.1981) (distinguishing



cases involving “negligent performance of police duties”



on the ground that those cases “involve[d] acts of



affirmative negligence, for which anyone—police or



civilian—would be liable”); cf. Garnett v. City of



Bellevue, 59 Wash.App. 281, 796 P.2d 782, 785



(1990) (where officers allegedly mistreated women



accused of soliciting lounge patrons, court found public



duty doctrine inapplicable because the “infliction of



emotional distress [in the case] was the result of direct
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contact with the plaintiff, not the performance of a



general public duty”).



[6]  ¶ 14 The first exception applies in this case. Officer
Colyar had a statutory duty to exercise reasonable care in
using his patrol car to pursue Floyd. The Motor Vehicle Code
in effect at the time of the accident, Utah Code Ann. § 41–6–
14 (1988), imposed a duty on operators of emergency vehicles
such as police cars to act with due regard for the safety of
other persons on the road, as the Court of Appeals held. See
Day, 882 P.2d at 1154. Section 41–6–14 exempted drivers of
emergency vehicles from compliance with (1) speed limits,
“if the operator does not endanger life or property,” and (2)
other traffic laws, if the operator provides audible and visual
signals when in pursuit of an actual or suspected violator



of the law. 3  However, section 41–6–14(3)(a), which was
in effect at the time of the accident in this case, states that
“[t]he privilege[ ] [of disregarding traffic laws] do [es] not
relieve the operator of an authorized emergency vehicle from
the duty to operate the vehicle with regard for the safety
of all persons.” Id. § 41–6–14(3)(a) (repealed effective July
1, 1993) (emphasis added). In addition, § 41–6–76 of the
Motor Vehicle Code states that although all other motor
vehicle operators have an obligation to yield the right-of-
way to an emergency vehicle operating under the guidelines
of § 41–6–14, “the operator of an authorized emergency
vehicle [is not relieved] from the duty to drive with regard
for the safety of all persons using the highway. Id. § 41–
6–76(2) (1988) (emphasis added). These provisions clearly
state that operators of emergency vehicles must operate their



vehicles in “regard for the safety of all persons.” 4  That
language imposes on operators of emergency vehicles a duty
of care with regard to others using the streets and highways.
Utah cases decided under this provision and its antecedents
have specifically imposed such a duty. Howe v. Jackson, 18
Utah 2d 269, 421 P.2d 159, 161–62 (1966), held that even
though an ambulance driver was exempt from certain traffic
regulations, “he was nevertheless not excused from using
reasonable care under the circumstances, and ... any careless,
arbitrary or unreasonable exercise of those privileges would
be negligence.” Jensen v. Taylor, 2 Utah 2d 196, 271 P.2d
838 (1954), held that the statute imposed on a fire truck driver
a duty of due care that was not satisfied merely by using a
siren or warning lights. See also Cornwall v. Larsen, 571 P.2d
925, 928 (Utah 1977) (Ellett, C.J., concurring *1177  with
explanation) (“The driver of a police car, thus is liable in a
civil action for a failure to drive with due regard for the safety
of others.”).



3 The text of Utah Code Ann. § 41–6–14 (1988), as



pertinent here, states:



(2) The operator of an authorized emergency



vehicle may:



(a) park or stand, irrespective of the provisions of



this chapter;



(b) proceed past a red or stop signal or stop sign,



but only after slowing down as may be necessary



for safe operation;



(c) exceed the maximum speed limits if the



operator does not endanger life or property; or



(d) disregard regulations governing direction of



movement or turning in specified directions.



(3) Privileges granted under this section to an



authorized emergency vehicle apply only when the



vehicle sounds an audible signal under Section 41–



6–146, or uses a visual signal as defined under



Section 41–6–132, which is visible from in front of



the vehicle.



(a) The privileges under this section do not



relieve the operator of an authorized emergency



vehicle from the duty to operate the vehicle with



regard for the safety of all persons, or protect the



operator from the consequences of an arbitrary



exercise of the privileges.



Id. (emphasis added).



4 The statute was first enacted in 1931. It clearly



established a duty of reasonable care on the part of



operators of emergency vehicles to those sharing the use



of a road with emergency vehicles. The statute imposed



a duty of care on the driver toward “all persons using



the street.” Although the statute exempted drivers of an



emergency vehicle from speed limits, it did not “relieve



the driver ... from the duty to drive with due regard for the



safety of all persons using the street, nor shall it protect



the driver of any such vehicle from the consequences of



a reckless disregard of the safety of others.” 1931 Utah



Laws ch. 49, § 25. That statutory provision has been



subsequently revised, repealed, reinstated, and repealed



again in 1993. See 1941 Utah Laws ch. 52, § 5 (duty



provision repealed); 1949 Utah Laws ch. 65, § 57–7–



82(e) (duty provision reinstated); 1995 Utah Laws ch.



71, § 41–6–14(b) (“arbitrary exercise” replaced “reckless



disregard for the safety of others”); 1961 Utah Laws



ch. 86, § 41–6–14((b) repealed); 1965 Utah Laws ch.



83, § 41–6–14((b) reinstated); 1978 Utah Laws ch. 33



(recodified at § 41–6–14(3)(a)); 1987 Utah Laws ch. 138,



§ 7 (revised, “driver” changed to “operator,” “due” struck



from “due regard”); 1993 Utah Laws ch. 71, § 3 ((3)(a)



repealed).



¶ 15 The State contends that the statute does not impose a
duty on the emergency vehicle driver “to control the manner
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in which another operates his vehicle on the road.” We agree,
but neither the Court of Appeals nor plaintiff has asserted
that Officer Colyar had a duty to “control” Floyd. Plaintiff
contends simply that Officer Colyar breached his duty to
conduct his pursuit with due regard for the safety of all
persons because it should have been reasonably foreseeable
to Officer Colyar that his high-speed chase of Floyd through
populated areas, if continued, would likely cause a collision
between another vehicle and either Floyd's or Officer Colyar's
vehicle, resulting in injury or death to the driver or passengers
of the other vehicle. Had Officer Colyar terminated the
pursuit, that risk would undoubtedly have terminated. At least
that is an inference to which plaintiff was entitled on the
motion for summary judgment.



[7]  ¶ 16 The State correctly states that emergency vehicles
in the above cases were directly involved in the accident
that gave rise to the injuries for which suit was brought.
Nevertheless, the instant case does not fall outside the scope
of the legal principles applied in those cases. Whether the
State might be liable in the instant case raises an issue of
proximate cause as to whether it was reasonably foreseeable
that Colyar's continuing the chase might result in Floyd's
car colliding with another. That is not an issue for summary
judgment. See Harline v. Barker, 912 P.2d 433, 439 (Utah
1996); Mitchell v. Pearson Enters., 697 P.2d 240, 245 (Utah
1985). In similar instances, we have held that such an issue is
for the jury. See Cruz v. Middlekauff Lincoln–Mercury, Inc.,
909 P.2d 1252, 1257 (Utah 1996) (holding that car dealership
that left keys in cars parked on its lot that were stolen could
be liable for injuries to third person negligently caused by
thief); City of Pinellas Park v. Brown, 604 So.2d 1222,
1228 (Fla.1992) (police chase presented jury proximate cause
issue); Lowrimore v. Dimmitt, 310 Or. 291, 797 P.2d 1027,
1030–31 (1990) (recognizing that proximate cause could be
satisfied in police chase context); Travis v. City of Mesquite,
830 S.W.2d 94, 98–99 (Tex.1992) (rejecting argument that
there is no proximate cause as a matter of law in police chase
context).



[8]  ¶ 17 The issue of whether police officers owe a duty
of care to third parties who are injured by fleeing suspects
is an issue that a number of other states have decided.
The majority of recent cases hold that an action will lie
in such circumstances. The New Jersey Supreme Court, in
Tice v. Cramer, 133 N.J. 347, 627 A.2d 1090, 1103–04
(1993), stated: “The majority of recent cases, however, hold
that a police officer or a governmental employer may be
held liable for third-party injuries when the police officer is



negligent in continuing a vehicular chase.” Accord Biscoe
v. Arlington County, 738 F.2d 1352, 1366 (D.C.Cir.1984)
(stating “numerous jurisdictions have recognized a cause of
action for negligent conduct of a high-speed chase, where
the pursued vehicle strikes and injures an innocent third
party”). See also Seals v. City of Columbia, 575 So.2d 1061
(Ala.1991); Tetro v. Town of Stratford, 189 Conn. 601,
458 A.2d 5 (1983); City of Miami v. Horne, 198 So.2d 10
(Fla.1967); Mixon v. City of Warner Robins, 264 Ga. 385, 444
S.E.2d 761 (1994); Boyer v. State, 323 Md. 558, 594 A.2d
121 (1991); Fiser v. City of Ann Arbor, 417 Mich. 461, 339
N.W.2d 413 (1983); Lee v. City of Omaha, 209 Neb. 345, 307
N.W.2d 800 (1981); Lowrimore v. Dimmitt, 310 Or. 291, 797
P.2d 1027 (1990); Haynes v. Hamilton County, 883 S.W.2d
606 (Tenn.1994); Travis v. City of Mesquite, 830 S.W.2d 94
(Tex.1992); Mason v. Bitton, 85 Wash.2d 321, 534 P.2d 1360
(1975). A few states, however, require a showing of gross
negligence before imposing liability. See Breck v. Cortez, 141
Ill.App.3d 351, 95 Ill.Dec. 615, 490 N.E.2d 88 (1986); Bullins
v. Schmidt, 322 N.C. 580, 369 S.E.2d 601 (1988); Peak v.



Ratliff, 185 W.Va. 548, 408 S.E.2d 300 (1991). 5



5 A small minority of opinions holds that a police officer



cannot be held liable for injuries to a third person arising



out of a high-speed chase. See United States v. Hutchins,



268 F.2d 69 (6th Cir.1959); Thornton v. Shore, 233 Kan.



737, 666 P.2d 655 (1983); Chambers v. Ideal Pure Milk



Co., 245 S.W.2d 589 (Ky.Ct.App.1952); Kelly v. City



of Tulsa, 791 P.2d 826 (Okla.Ct.App.1990); Dickens v.



Horner, 531 Pa. 127, 611 A.2d 693 (1992); Nevill v. City



of Tullahoma, 756 S.W.2d 226 (Tenn.1988).



*1178  ¶ 18 Several of these cases are closely on point. The
Washington Supreme Court, in Mason v. Bitton, 85 Wash.2d
321, 534 P.2d 1360 (1975), construing an emergency vehicle
statute with nearly identical provisions to Utah Code Ann.
§ 41–6–14, rejected the argument that the State advances in
the instant case. The court concluded that the Washington
Legislature, by enacting the statute, intended to protect
“persons and property from all consequences resulting from
negligent behavior of the enforcement officers,” including
injury to third parties caused by fleeing suspects. Id. at 1363.



¶ 19 The Michigan Supreme Court in Fiser v. City of
Ann Arbor, 417 Mich. 461, 339 N.W.2d 413 (1983), also
construed a statute similar to Utah's and held that a police
officer owes a duty to other drivers on the road who may
be injured as a proximate result of his negligence. As in
the instant case, Fiser involved a motorist whose vehicle
was struck by a fleeing suspect. The court stated that the
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legislative intent behind the statute was clear: “[E]mergency
vehicles must be driven with due regard for the safety of
others,” id. at 417, and the jury, in deciding whether a police
officer breached this duty, should consider, among other
things, the speed and location of the chase, the presence of
pedestrians and other vehicles, and the reason for initiating
the pursuit. See id.



¶ 20 Maryland's highest court has also held that the state can
be held liable for injuries to third persons arising from a high-
speed chase. The court held that



police officers owe a duty of care to a plaintiff injured by
suspected criminals fleeing the officers if the officer “set in
motion a chain of events which they know or should have
known would lead to ... [the plaintiff's] injury by the [party
being pursued] or by the police effort to stop the vehicle.”



Boyer v. State, 323 Md. 558, 594 A.2d 121, 134 (1991)
(quoting Keesling v. State, 288 Md. 579, 420 A.2d 261, 267
(1980)). The court grounded its decision on both statutory
and common law. See id. (citing Maryland Code § 21–106(d);
Martin v. Rossignol, 226 Md. 363, 174 A.2d 149 (1961);
Sudbrook v. State, 153 Md. 194, 138 A. 12 (1927)).



[9]  ¶ 21 The State argues that a pursuing officer owes
no duty of care to protect other persons on the highway
from a negligent or reckless fleeing suspect. Specifically, the
State asserts that because Officer Colyar could not directly
control Floyd's actions, Floyd alone was responsible for
Mrs. Day's injuries and her husband's death. However, the
cases discussed above and Utah Code Ann. § 41–6–14(3)
(a) support the proposition that Officer Colyar had a duty
of care to other users of the highways and streets. Those
cases also support the proposition that his conduct could be
found to be a proximate cause of the Days' injuries if they
were reasonably foreseeable. This Court has held that one
may be liable for the reckless or negligent acts of another
if they are reasonably foreseeable. See Cruz v. Middlekauff
Lincoln–Mercury, Inc., 909 P.2d 1252, 1257 (Utah 1996); cf.
United States v. First Sec. Bank, 208 F.2d 424, 429–30 (10th
Cir.1953) (construing Utah law); see also Stark v. City of
Los Angeles, 168 Cal.App.3d 276, 214 Cal.Rptr. 216 (1985)
(police have duty to drive so as not to impose unreasonable
risk of harm on others, even when pursued person collides
with third party); Tetro v. Town of Stratford, 189 Conn. 601,
458 A.2d 5 (1983) (negligence of pursued does not foreclose
liability of officers); 8 Am.Jur.2d Automobiles and Highway
Traffic § 456 (1997); Restatement (Second) of Torts § 303
(1965). This duty is based on a reasonable person's obligation



to refrain from actions that may foreseeably result in injury.
See 2 Fowler V. Harper & Fleming James, Jr., The Law of
Torts § 16.12, at 940 (1956).



¶ 22 According to the State, Officer Colyar owed only a
generalized duty to the public at large to enforce the law;
therefore, the State cannot be held liable for Floyd's conduct.
The State relies on the following *1179  cases: Rollins v.
Petersen, 813 P.2d 1156 (Utah 1991); Ferree v. State, 784
P.2d 149 (Utah 1989); see also Obray v. Malmberg, 26
Utah 2d 17, 484 P.2d 160 (1971) (sheriff held not liable for
failing to investigate burglary); Cannon v. University of Utah,
866 P.2d 586 (Utah Ct.App.1993); Lamarr v. Utah Dep't of
Transp., 828 P.2d 535 (Utah Ct.App.1992).



¶ 23 These cases are clearly distinguishable. First, none of
them dealt with facts similar to those in the instant case.
Second, in none of the cases was there a statute that imposed
a duty of care on the government employee with respect to
others in the particular circumstances. Third, the defendants
in those cases were not, as here, acting in a continuous manner
that created a direct, obvious, and imminent hazard to third
persons that could have been obviated by the officer's ceasing
the conduct creating the risk. Clearly, those cases in which
injuries are caused by persons who have been chased or have
escaped from custody, such as in Rollins and Ferree, stand
for different principles than those applicable to this case.



[10]  ¶ 24 The nature of Officer Colyar's pursuit of Floyd
created an immediate, obvious, and significant threat of
serious harm to other users of the highway that would no
doubt have ended had he terminated his pursuit. Although
law enforcement officers have a general duty to apprehend
those who break the law, that duty is not absolute, especially
where the violation is only a misdemeanor or an infraction
—such as driving ten miles per hour over the speed limit
—and the attempt to apprehend the person creates a serious
risk of death or injury to third persons or the fugitive. It has
been held that, in apprehending someone, a law enforcement
officer must act reasonably and may not use all available
means to apprehend a fleeing suspect to arrest him for a
misdemeanor. Thus, officers may not use lethal force to stop
one who has committed a misdemeanor. See Graham v. State,
31 Okla.Crim. 125, 237 P. 462 (1925); Gosczinski v. Carlson,
157 Wis. 551, 147 N.W. 1018, 1020 (1914) (“Under the
rules of the common law, officers were not justified to shoot
persons attempting to escape from their custody in case of
arrests for a misdemeanor....”). The threat of injury to the
safety of the person fleeing and to the safety of bystanders





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991146760&pubNum=162&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_162_134&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_134


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980140354&pubNum=162&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_162_267&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_267


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980140354&pubNum=162&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_162_267&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_267


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000018&cite=MDCDS21-106&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961107729&pubNum=162&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927116985&pubNum=161&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS41-6-14&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS41-6-14&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996028101&pubNum=661&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_1257&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1257


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996028101&pubNum=661&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_1257&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1257


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954120844&pubNum=350&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_429&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_429


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954120844&pubNum=350&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_429&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_429


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985125406&pubNum=227&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985125406&pubNum=227&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983116105&pubNum=162&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983116105&pubNum=162&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0108810668&pubNum=0113317&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0108810668&pubNum=0113317&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694036&pubNum=0101577&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694036&pubNum=0101577&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991104528&pubNum=661&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991104528&pubNum=661&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989173981&pubNum=661&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989173981&pubNum=661&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971123746&pubNum=661&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971123746&pubNum=661&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993231990&pubNum=661&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993231990&pubNum=661&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992065506&pubNum=661&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992065506&pubNum=661&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925120988&pubNum=660&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925120988&pubNum=660&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1914013321&pubNum=594&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_594_1020&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_594_1020


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1914013321&pubNum=594&originatingDoc=Ie0201147f55a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_594_1020&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_594_1020








Day v. State ex rel. Utah Dept. of Public Safety, 980 P.2d 1171 (1999)



369 Utah Adv. Rep. 14, 1999 UT 46



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 7



is significant enough, and the magnitude of the possible
harm so momentous, to dictate that the fleeing person be
allowed to escape rather than imperiling his safety or the
safety of others. See Edgin v. Talley, 169 Ark. 662, 276 S.W.
591, 594 (1925) (officer who fired at misdemeanant's auto,
injuring passenger, could be held liable for “negligent and
careless” use of firearms); Davis v. Hellwig, 21 N.J. 412,
122 A.2d 497 (1956) (negligence claim stated where officer
fired at fleeing misdemeanant and bullet ricocheted and hit
bystander); Moore v. Foster, 182 Miss. 15, 180 So. 73, 74
(1938) (officers who hit plaintiff when they fired above heads
of fleeing misdemeanants to frighten them into stopping,
acted “negligently and wrongfully”); see also Shaw v. Lord,
41 Okla. 347, 137 P. 885, 886–87 (1914) (peace officer's
privilege to use firearm in attempt to arrest felony fugitive did
not relieve officer of duty to avoid injuring bystander); Askay
v. Maloney, 92 Or. 566, 179 P. 899, 903–04 (1919) (same).



[11]  ¶ 25 The State also argues that Officer Colyar's pursuit
was nonactionable because he was engaged in a discretionary
function. For reasons discussed infra, the law that governs is
not the law at the time of statehood with respect to whether
a cause of action lies against a law enforcement officer for
actions taken in trying to apprehend a misdemeanant, as the
State argues and the Court of Appeals ruled. Rather, the
issue is determined by the standards imposed by section 41–
6–14 (1988) and the current general principles governing
police conduct. Implicit in the cases discussed above that hold
officers liable for carelessly injuring others while engaged
in hot pursuit is the proposition that the discretion which an
officer uses in such a pursuit is not sufficient to bar such an
action.



¶ 26 The general rule with respect to whether police conduct
and its endangerment of others is actionable is stated in K.C.
Davis & R.J. Pierce, Jr., Administrative Law Treatise ¶ 19.3
at 217 (3d ed. 1994): “Although much police work is highly
discretionary, the courts over long period have classified
police *1180  action as ministerial; that means that a [police]
officer generally has only qualified immunity, not absolute
immunity, even when what he does is clearly discretionary.”
That proposition is implicitly and firmly established in Utah
law. See Cornwall v. Larsen, 571 P.2d 925, 927 (Utah 1977);
Benally v. Robinson, 14 Utah 2d 6, 376 P.2d 388 (1962);
Jackson v. Harries, 65 Utah 282, 236 P. 234 (1925); Geros
v. Harries, 65 Utah 227, 236 P. 220 (1925); see also Payne
v. Myers, 743 P.2d 186 (Utah 1987); Frank v. State, 613 P.2d
517 (Utah 1980).



¶ 27 Indeed, older cases say little or nothing about the official
immunity of police officers, but they clearly support holding
police officers liable for their negligent acts, particularly
when attempting arrests. See, e.g., Restatement (Second) of
Torts § 895D (1979); Annotations, Personal Liability of
Peace Officer or His Bond for Negligence Causing Personal
Injury or Death, 18 A.L.R. 197 (1922), 39 A.L.R. 1306
(1925); Annotation, Personal Liability of Policeman, Sheriff,
or Other Peace Officer, or Bond, for Negligently Causing
Personal Injury or Death, 60 A.L.R.2d 873 (1958); 80 C.J.S.
Sheriffs and Constables § 52 (1953); 70 Am.Jur.2d Sheriffs,
Police, and Constables § 90 (1987).



¶ 28 Officers have also been liable for negligently injuring
bystanders while trying to apprehend a fleeing misdemeanant.
E.g., Edgin v. Talley, 169 Ark. 662, 276 S.W. 591 (1925)
(officer shot at car driven by misdemeanant with intent to
force car to stop, but hit passenger; court observed that officer
has no right to use firearms in such a negligent manner); Davis
v. Hellwig, 21 N.J. 412, 122 A.2d 497 (1956) (where officer
shot at misdemeanant and bullet ricocheted and hit bystander,
court found that bystander stated negligence claim); Young
v. Kelley, 60 Ohio App. 382, 21 N.E.2d 602 (1938) (officer
could be held liable for injury to woman on street where he
fired at drunk who had escaped custody, trying to frighten
drunk into stopping). This duty of care toward bystanders in
attempting an arrest has also been imposed where the degree
of force used was lawful. See Shaw v. Lord, 41 Okla. 347, 137
P. 885, 886–87 (1914) (officer's privilege to shoot at felony
fugitive in attempting arrest did not relieve him of “duty to
exercise such care to avoid injury to other persons as a person
of ordinary prudence would usually exercise in doing so under
like circumstances,” so bystander hit by bullet stated jury
negligence issue); Askay v. Maloney, 92 Or. 566, 179 P. 899,
903–04 (1919) (although officers were within their authority
in firing on fleeing robbery suspects, innocent bystanders
were nevertheless owed duty of care, and thus bystander
injured by stray bullet could state negligence claim).



¶ 29 The Court of Appeals relied on Garff v. Smith, 31 Utah
102, 86 P. 772 (1906), for the “conclusion that a cause of
action would not lie at common law against Trooper Colyar.”
Day, 882 P.2d at 1158. Garff held that an administrative
officer was not liable in performing a quasi-judicial function
pursuant to statute. See 86 P. at 774. Trooper Colyar's actions
here were not quasi-judicial; they were not directed by statute;
and although they involved some discretion in performing
an operational task, they were not discretionary as our cases
define that word for purposes of governmental immunity.
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Frank v. State, 613 P.2d 517 (Utah 1980), held that the
discretionary function exception “should be confined to those
decisions and acts occurring at the ‘basic policy-making
level,’ and not extended to those acts and decisions taking
place at the operational level ... ‘which concern routine,
everyday matters, not requiring evaluation of broad policy
factors.’ ” Id. at 520 (quoting Carroll v. State Road Comm'n,
27 Utah 2d 384, 388, 496 P.2d 888, 891 (1972)).



¶ 30 After initially clocking Floyd at ten miles per hour above
the speed limit, Officer Colyar commenced pursuit and also
inquired over the radio whether Floyd's vehicle was stolen.
The dispatcher reported that there was no indication it was
stolen, yet Officer Colyar continued the pursuit at speeds on



and off the freeway in urban areas up to 120 miles per hour. 6



The fact finder on remand *1181  will have to determine
whether it was or should have been reasonably foreseeable
to Officer Colyar that the high-speed pursuit through highly
populated areas would endanger the lives of others on the road
and whether, if he had terminated the pursuit, Floyd would
likely have substantially reduced his speed and terminated
his otherwise reckless driving. Officer Colyar had a statutory
duty to use care for the safety of other persons on the road. See
Utah Code Ann. § 41–6–14. Whether he failed to comply with
the statute and breached his duty is a question for the jury.



6 It was later learned that the vehicle was stolen, but that is



irrelevant to Officer Colyar's reasons for the high-speed



chase. We are concerned only with what Officer Colyar



knew or reasonably should have known at the time.



[12]  ¶ 31 In conclusion, while police officers and drivers
of other emergency vehicles are not bound by all traffic laws
and do not necessarily violate a duty of due care when they
exceed the speed limit or do not comply with certain other
safety regulations, a police officer in pursuing another on
a public highway or street nevertheless does owe a duty of
reasonable care under the circumstances to other motorists on
the road. We certainly do not suggest that police officers are
never justified in engaging in high-speed pursuits. The need
to apprehend a person who is a danger to others because of
the serious and violent nature of the crime for which he or
she is sought or because his or her presence on the highway
presents a threat to public safety may well outweigh the risks



that a high-speed pursuit poses to innocent third parties. 7



See City of Pinellas Park v. Brown, 604 So.2d 1222, 1227
(Fla.1992) (police required “to use reasonable means in light
of the nature of the offense and threats to safety involved”);
see also Mixon v. City of Warner Robins, 264 Ga. 385, 444



S.E.2d 761, 763–64 (1994) (holding that decision to initiate
or continue pursuit may be negligent when heightened risk of
injury to third parties is unreasonable in relation to need to
apprehend suspects); Travis v. City of Mesquite, 830 S.W.2d
94, 99 (Tex.1992) (same).



7 Recognizing these conflicting considerations and



concluding that high-speed chases are not justified at



all in certain circumstances, the Salt Lake City Police



Department has adopted guidelines barring high-speed



chases in all cases but those involving the commission of



a violent felony, when the suspect “poses an imminent



danger if not apprehended immediately.” Salt Lake City



Police Dep't, Police Manual § 4–08–20.03 (rev. June



1995). Even more explicitly, under the most current



regulations, a police officer must terminate his pursuit



“[w]hen the risks of the pursuit are not warranted because



the danger it is causing the community is greater than



the need for immediate apprehension of the suspect.”



Id. at § 4–08–20.08. Police departments and courts in



other jurisdictions have required a similar balancing. See



City of Pinellas Park v. Brown, 604 So.2d 1222, 1224



(Fla.1992) (police policy); Lee v. City of Omaha, 209



Neb. 345, 307 N.W.2d 800, 803 (1981) (same); Travis v.



City of Mesquite, 830 S.W.2d 94, 98 (Tex.1992); Mason



v. Bitton, 85 Wash.2d 321, 534 P.2d 1360, 1363 (1975)



(same).



[13]  ¶ 32 The test is whether the driver of the emergency
vehicle acted reasonably and with appropriate care for the
safety of others in light of all the circumstances. Among
the factors that should be considered in deciding whether
an officer acts with reasonable care for the safety of others
using the highways and streets are the density of traffic and
population of the area in which the pursuit occurs; whether
the area is rural or urban; the nature of the street, e.g., whether
freeway or city streets with stop signs and semaphores; the
presence of pedestrians and school zones; the weather and
visibility; and, of course, the urgency of apprehending the
fleeing person and whether allowing that person to escape
may itself pose a serious threat to the safety of others. See
Peak v. Ratliff, 185 W.Va. 548, 408 S.E.2d 300, 308 (1991).



IV. SOVEREIGN IMMUNITY, OFFICIAL
IMMUNITY, AND THE OPEN COURTS



CLAUSE OF THE UTAH CONSTITUTION



¶ 33 The statutory provision that the Court of Appeals held
barred Day's action against the State was in effect for only
one year and six days. Section 63–30–7 of the Governmental
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Immunity Act, as it read just prior to the amendment that gave
rise to this case, waived immunity under certain conditions if
the operator of an emergency vehicle exceeded the speed limit
and thereby endangered life or property or did not operate his
*1182  vehicle “with regard for the safety of all persons” or



arbitrarily exercised the privileges granted. Section 63–30–7
(1989) stated:



Immunity from suit of all
governmental agencies is waived for
injury resulting from the negligent
operation by any employee of a motor
vehicle or other equipment during the
performance of his duties, within the
scope of employment, or under color
of authority; provided, however, that
this section shall not apply to the
operation of emergency vehicles as
defined by law and while being driven
in accordance with the requirements of
Section 41–6–14.



(Emphasis added.) Section 41–6–14 (1988) of the Motor
Vehicle Code, referred to in section 63–30–7 above,
exempted the operator of an authorized emergency vehicle
from speed limits, “if the operator does not endanger life or
property,” id. § 41–6–14(2)(c) (emphasis added), and from
certain other traffic regulations. Subsection 3(a) of section
41–6–14 stated: “The privileges under this section do not
relieve the operator of an authorized emergency vehicle from
the duty to operate the vehicle with regard for the safety of all
persons, or protect the operator from the consequences of an
arbitrary exercise of the privileges.” (Emphasis added.)



¶ 34 Effective April 23, 1990, the Legislature amended
section 63–30–7 by adding subsection (2)(a) to provide a
limited immunity for a very narrow type of emergency vehicle
operation. However, the amendment maintained the general
waiver of immunity if an emergency vehicle was not operated
in compliance with section 41–6–14. The amended section
read as follows:



(1)(a) Immunity from suit of all governmental entities is
waived for injury resulting from the negligent operation
by any employee of a motor vehicle or other equipment
during the performance of his duties, within the scope of
employment, or under color of authority.



(b) This subsection does not apply to the operation of
emergency vehicles as defined by law and while being



driven in accordance with the requirements of Section 41–
6–14.



(2)(a) All governmental entities employing peace officers
retain and do not waive immunity from liability for civil
damages for personal injury or death or for damage to
property resulting from the collision of a vehicle being
operated by an actual or suspected violator of the law who
is being, has been, or believes he is being or has been
pursued by a peace officer employed by the governmental
entity in a motor vehicle.



Utah Code Ann. § 63–10–7 (Supp.1990). Subsection (2)(a)
was in effect for six days more than a year. It was repealed
effective April 29, 1991, six weeks after the collision between
Floyd and the Days, when the Legislature repealed all of
section 63–30–7, see 1991 Utah Laws ch. 76, § 10, and in
lieu thereof added subsection 15 to section 63–30–10, the
general waiver of governmental immunity for injury caused
by an act or omission of a government employee, with a list of
exceptions to the waiver. See id. ch. 76, § 4. Subsection 15 of
§ 63–30–10 barred an action for the negligent “operation of an
emergency vehicle while being driven in accordance with the
requirements of Section 41–6–14.” Utah Code Ann. § 63–30–
10(15) (Supp.1991) (emphasis added). Thus, the Legislature
abolished the narrow immunity created by subsection (2)(a)
and reestablished the law as it had existed from the time the
Governmental Immunity Act was first established.



¶ 35 The Court of Appeals ruled that subsection (2)(a) of
section 63–30–7 was constitutional and barred Mrs. Day's
claims. See Day v. State, 882 P.2d 1150, 1159 (Utah
Ct.App.1994). The consequence of that ruling, together
with the immunity conferred on government employees in
1983 by enactment of section 63–30–4(3)(a) and (b) of
the Governmental Immunity Act for negligent and reckless



acts, 8  was to leave Mrs. Day with no *1183  remedy at
all against the State or its employees. The rationale for
the Court of Appeals' opinion that section 63–30–7(2)(a)
was constitutional was that the “common law doctrine of
governmental immunity as it had developed to the time of
Utah's statehood[ ] precluded a cause of action” in favor of
one injured by a high-speed police pursuit of a fleeing suspect.
Day, 882 P.2d at 1159. In our view, the Court of Appeals erred
in two respects. First, the rights protected by Article I, section
11 are not defined by those causes of action that existed
in 1896. Second, the law, both in Utah and in other states,
has long recognized the principle that negligence of law
enforcement officers in apprehending a fleeing misdemeanant
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may be actionable by one injured as a result of the negligence.
We have established that point above.



8 Utah Code Ann. § 63–30–4(3) (Supp.1991) states:



(a) Except as provided in Subsection (b), an action



under this chapter against a governmental entity



or its employee for an injury caused by an act or



omission that occurs during the performance of the



employee's duties, within the scope of employment,



or under color of authority is a plaintiff's exclusive



remedy.



(b) A plaintiff may not bring or pursue any other



civil action or proceeding based upon the same



subject matter against the employee or the estate of



the employee whose act or omission gave rise to the



claim, unless:



(i) the employee acted or failed to act through



fraud or malice; or



(ii) the injury or damage resulted from the



conditions set forth in Subsection 63–30–36(3)



(c).



¶ 36 The proposition that Article I, section 11 should be
construed to protect only those rights and remedies that were
recognized under the common law at the time of statehood is
not supported by Berry v. Beech Aircraft, 717 P.2d 670 (Utah
1985), or by its progeny with one exception, or by the case
law preceding Berry. Indeed, the proposition that section 11
protects only those rights and remedies that existed at the time
of statehood conflicts with the tenor and underlying purpose
of Article I, section 11. To hold that Article I, section 11 rights
are defined by the state of the law at the time of statehood
would be to ossify the law pertaining to remedies designed
to protect the constitutionally protected values of “person,
property [and] reputation.” In addition, it would improperly
interfere with legislative prerogatives necessary to make the
law responsive to the exigencies of changing conditions. The
plain language of section 11 provides no basis for concluding
that those rights are time-bound. Article I, section 11 states
in pertinent part:



All courts shall be open, and every
person, for an injury done to him in his
person, property or reputation, shall
have remedy by due course of law,
which shall be administered without
denial or unnecessary delay....



¶ 37 The proposition that the rights protected by this provision
are defined by the law as it existed in 1896 has been rejected
in a number of opinions of this Court, both expressly and



implicitly, in part because it has no textual basis, would tend
to freeze the law at a particular point in time and thereby
subvert the normal and necessary evolution of the law as
times change, and would otherwise improperly interfere with
legislative prerogatives. Berry made explicit that a person's
right to a remedy for an injury to person, property, or
reputation by due course of law is not determined by whether
the common law recognized the particular cause of action in



1896: 9



9 The proposition that Berry in effect constitutionalized the



common law was explored at some length in the separate



concurring opinions of Justices Stewart and Zimmerman



in Craftsman Builder's Supply, Inc. v. Butler Mfg. Co.,



974 P.2d 1194, 1213–16 (1999) (Stewart, J., concurring);



id. at 1228–35 (Zimmerman, J., concurring). Justice



Russon and Justice Durham concurred in the concurring



opinion of Justice Stewart. See id. at 1198 n. 5, 1223.



[N]either the due process nor the open courts provision
constitutionalizes the common law or otherwise freezes the
law governing private rights and remedies as of the time
of statehood. It is, in fact, one of the important functions
of the Legislature to change and modify the law that
governs relations between individuals as society evolves
and conditions require.
Id. at 676 (citation and footnote omitted). In Cruz v. Wright,
765 P.2d 869 (Utah 1988), Justice Zimmerman wrote for
the Court:



Nowhere in this state's jurisprudence is it suggested
that article I, section 11 flatly prohibits the legislature
from altering or even abolishing certain rights which
existed at common law. See Berry ex rel. Berry v. Beech
Aircraft Corp., 717 P.2d 670, 676, 680 (Utah 1985)....
In fact, in *1184  Berry, we specifically stated that the
legislature may eliminate or abrogate a cause of action
entirely if there is sufficient reason and the elimination
or abrogation “is not an arbitrary or unreasonable means
[of] achieving the objective.” 717 P.2d at 680.



Id. at 871. This Court has sounded the same theme
in numerous other opinions. See DeBry v. Noble, 889
P.2d 428, 435–36 (Utah 1995); Horton v. Goldminer's
Daughter, 785 P.2d 1087, 1090 (Utah 1989); Sun Valley
Water Beds v. Herm Hughes & Son, Inc., 782 P.2d 188,
191 (Utah 1989); see also Paxton R. Guymon, Note, Utah
Prison Physicians: Can They Commit Malpractice With
Impunity or Does Their Official Immunity Violate the Open



Courts Clause?, 1997 Utah L.Rev. 873, 882, 897–900. 10
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More recently, Justice Howe, writing for a unanimous court
in Hirpa v. IHC Hospitals, 948 P.2d 785, 792 (Utah 1997),
sustained the constitutionality of the Utah Good Samaritan
Act against an Article I, section 11 challenge:



10 Concededly, Ross v. Schackel, 920 P.2d 1159 (Utah



1996), sounded a discordant note with respect to the



above principles. See generally Guymon, supra ¶ 37.



In Ross, the Court stated that whether section 63–



30–4(4), the provision in the Governmental Immunity



Act that barred suits against government employees



for negligence, was unconstitutional as applied to a



prison physician for malpractice on a prisoner turned on



whether the provision abrogated a remedy that existed



under the common law at the time of statehood. Id. at



1162. For that proposition, the Court cited Berry, 717



P.2d at 676 n. 3. The footnote in Berry which Ross relied



on stated in pertinent part that to “some extent, ... the



common law at the time of statehood provides at least a



measure of the kinds of legal rights that the framers must



have had in mind for the protection of life, property, and



reputation.” Id. This language refers to the kinds of “legal



rights” that tended to define the legal nature of person,



property, and reputation that were entitled to a “remedy



by due course of law.” That footnote can certainly not be



construed to override the basic thesis reiterated several



times in the text of the Berry opinion that Article I,



section 11 did not constitutionalize the common law or



freeze the law at any given point in time. See id. at



676, 677; Guymon, supra ¶ 37, at 882. Moreover, Ross



was decided to some extent on the basis of the policy



considerations of allowing an action to proceed against



a prison physician by inmates, a position consistent with



that part of Berry that allows the abrogation of a remedy



by the necessity of vindicating a “social or an economic



evil.” Ross, 920 P.2d at 1162 (citing Berry, 717 P.2d



at 677 n. 4, 680). It may be that the notion that Article



I, section 11 protected only those remedies recognized



in 1896 came from statements in our opinions that the



Framers of the Constitution, in adopting Article I, section



11, undoubtedly intended that the general principles on



which the common law was founded were not ipso facto



displaced by section 11. See DeBry v. Noble, 889 P.2d



428 (Utah 1995).



This provision, as we have interpreted it, imposes
a substantive limitation on the legislature's ability to
eliminate or unduly restrict causes of action seeking relief
for injury to “person, property, or reputation.” Berry v.
Beech Aircraft Corp., 717 P.2d 670, 676 (Utah 1985).



Despite the importance of this function, the rights
of individuals protected by the open courts provision



must be balanced against the legislature's need to enact
laws to meet changing societal needs. Thus, the rights
protected by the open courts provision are “not always
paramount,” id. at 677, and “the Legislature has great
latitude in defining, changing, and modernizing the law,
and in doing so may create new rules of law and abrogate
old ones.” Id. at 676. This is so because “[i]t is, in
fact, one of the important functions of the Legislature
to change and modify the law that governs relations
between individuals as society evolves and conditions
require.” Id. Thus, we will declare a statute violative of
the open courts provision only if it “is unreasonable and
arbitrary and will not further the statutory objectives.”
Id. at 681.



[14]  ¶ 38 The determination of whether a person who is
injured in “person, property, or reputation” has been denied a
remedy by due course of law should be decided by reference
to the general law of rights and remedies at the time that
the Legislature abrogates a remedy. Then Chief Justice Hall,
writing for a unanimous Court in Sun Valley Water Beds,
782 P.2d at 191, addressed that precise issue in stating that
the Legislature “does not have unbridled power to deny to
contemporary plaintiffs their existing common law rights and
remedies.” (Emphasis added.) In *1185  Masich v. United
States Smelting, Refining & Mining Co., 113 Utah 101,
191 P.2d 612 (1948), the plaintiff asserted the Legislature
had unconstitutionally abrogated his common law action for
damages that existed at the time of the lawsuit by enacting the
exclusive remedy provision of the Occupational Disease Act.
The Court sustained the constitutionality of the abrogation of
a plaintiff's common law course of action, but the decision
was not concerned at all with the causes of action the plaintiff
had as of 1896. See id. at 624–25. The Court was concerned
only with whether the remedies provided under the Act were
reasonable alternatives to the common law remedies that the
Act displaced.



¶ 39 The remedies unconstitutionally abrogated by the statute
of repose in Berry were remedies based on the existing body
of rights and remedies then available generally to persons
injured in their person, property or reputation. The Court in
Berry focused only on the abrogation of those legal remedies
that were generally available at the time of the lawsuit for the
protection of person and property. See 717 P.2d at 681–83.
That was also the focus of the Court's analysis in Craftsman
Builder's Supply, Inc. v. Butler Mfg. Co., 974 P.2d 1194
(1999), Horton v. Goldminer's Daughter, 785 P.2d 1087
(Utah 1989), and Sun Valley Water Beds v. Herm Hughes
& Son, 782 P.2d 188 (Utah 1989). Indeed, some of the
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remedies abrogated in Craftsman, Horton, Sun Valley, and
Berry did not even exist in 1896. See Horton, 785 P.2d at
1088–90. Accord, e.g., Hazine v. Montgomery Elevator Co.,
176 Ariz. 340, 861 P.2d 625, 629 (1993); Boswell v. Phoenix
Newspapers, 152 Ariz. 9, 730 P.2d 186, 194–95 (1986), cert.
denied, 481 U.S. 1029, 107 S.Ct. 1954, 95 L.Ed.2d 527
(1987); Kluger v. White, 281 So.2d 1, 4 (Fla.1973); Perkins
v. Northeastern Log Homes, 808 S.W.2d 809, 816 (Ky.1991);
Nat'l Ref. Co. v. Seehorn, 344 Mo. 547, 127 S.W.2d 418,
424 (1939). The general precept was stated more recently in
DeBry v. Noble, 889 P.2d 428 (Utah 1995):



The fundamental interests of “life,
liberty, and property,” as protected
by the due process clause and of
“person, property and reputation” as
protected by article I, section 11
were to be protected as societal and
jurisprudential concepts of those terms
evolved. For the law to freeze the
meaning of those clauses as of one
point in time would be to deny the
essential meaning and purpose that
was built into those clauses by the
broad, expansive language that the
Constitution uses.



889 P.2d at 435.



¶ 40 The Legislature does, of course, have the power to
abrogate such remedies. However, that power is not absolute.
Under the test stated in Berry, an abrogation of remedies must
meet the following standards:



First, section 11 is satisfied if the law provides an injured
person an effective and reasonable alternative remedy “by
due course of law” for vindication of his constitutional
interest. The benefit provided by the substitute must be
substantially equal in value or other benefit to the remedy
abrogated in providing essentially comparable substantive
protection to one's person, property, or reputation, although
the form of the substitute remedy may be different....



Second, if there is no substitute or alternative remedy
provided, abrogation of the remedy or cause of action may
be justified only if there is a clear social or economic
evil to be eliminated and the elimination of an existing
legal remedy is not an arbitrary or unreasonable means for
achieving the objective.



Berry, 717 P.2d at 680.



[15]  ¶ 41 Thus, if the Legislature abrogates a remedy, and if
it provides an “effective and reasonable alternative remedy,”
id., the abrogation meets the requirements of Article I, section
11. See Payne v. Myers, 743 P.2d 186, 190 (Utah 1987)
(suit against the State for negligence in lieu of suit against
state employee). In a number of instances, the Legislature
has provided non-common law alternative remedies in lieu
of common law remedies that it abrogated, such as in the
No–Fault Insurance Act, the Worker's Compensation Act, and
the Occupational Disease Act. See Masich v. United States
Smelting, Refining & Mining Co., 113 Utah 101, 191 P.2d
612, 624–25 (1948).



¶ 42 We examine now the first part of the Berry test. In 1983,
the Legislature amended section 63–30–4(3) and abrogated
all remedies *1186  against the tortfeasors themselves for
negligence and recklessness of government employees acting
in the course and scope of their employment. 1983 Utah
Laws ch. 129, § 3. Government employees are now personally
liable only for fraud or malice. See id. The consequence
of that amendment was to abrogate the remedies that one
who had been injured by the negligence or recklessness of a
government employee had against the government employee
personally. However, in lieu of that remedy, one injured by
the negligence or recklessness of a government employee was
provided a remedy against the government agency.



[16]  ¶ 43 Thus, Mrs. Day was barred by section 63–30–
4 from asserting an action against Officer Colyar. However,
the amendment to section 63–30–7 in 1990 also barred her
action against the government agency. Thus, for a period of
a year and six days, the State barred all actions of the type
asserted by Mrs. Day against both the government agency and



its employees. 11



11 It is of no legal consequence under our Article I, section



11 analysis that plaintiff might have had a claim against



Floyd. Indeed, the State does not argue otherwise. In Sun



Valley Water Beds v. Herm Hughes & Son, 782 P.2d



188, 192 (Utah 1989), this Court held that alternative



claims against other possible defendants do not constitute



“substitute or alternative remedies” for section 11



purposes. The Court stated that “alternative claims are to



be distinguished from substitute or alternative remedies.”



Id.



¶ 44 Under this circumstance, we must turn to the second part
of the Berry test. If the Legislature provides no alternative
remedy, the abrogation is valid if it is justified by a “clear
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social or economic evil to be eliminated and the elimination
of an existing legal remedy is not an arbitrary or unreasonable
means for achieving the objective.” Berry, 717 P.2d at 680. In
this case, we can look to the legislative history of the bill that
amended § 63–30–7 to bar the action against the government
agency to determine the reason for its enactment and whether
the abrogation was “an arbitrary or unreasonable means for
achieving” the elimination of a “clear social or economic
evil.” Berry, 717 P.2d at 680.



¶ 45 Senator Richard Carling, the sponsor of Senate Bill 194,
explained the reason for the bill on the Senate floor:



Mr. President, this is a bill that
came to us from the law enforcement
community. They are being bothered
by frivolous lawsuits now, by
individuals not particularly in Utah,
but this is a rash that started especially
in California.... But because of the
rash of suits mainly to try to get the
government entity to come up with
some money and settle these types of
cases, suits have been filed. We want
to put in statute what we understand to
be the common law rule that if a police
vehicle is chasing a suspect, and that
suspect is involved in an accident, that
there will not be liability to the police
department or to the local government
unless there was a reckless disregard of
the safety of the public and therefore
they would be able to come back
against the police agency for that
reason.... We understand that is the
common law, and it [is] merely to try
to stop some frivolous lawsuits that are
being filed harassing government and
police entities.



See Senate debate, Senator Richard J. Carling, S.B. 194,
February 4, 1990.



¶ 46 On its face, this statement identifies no social, economic,
or any other “evil” in Utah. The problem identified by
the sponsor of the amendment was a “rash” of “frivolous
lawsuits” in California. No evidence was presented showing
that Utah had experienced a similar rash of such frivolous
lawsuits. Indeed, the sponsor made clear that the basis for
the amendment was the situation in California, but “not



particularly in Utah.” In other words, the Legislature was
not acting to obviate a “clear social evil” in Utah. See
Lee v. Gaufin, 867 P.2d 572, 583–88 (Utah 1993) (holding
unconstitutional legislative abrogation of remedies based on
economic and social problems that had occurred in other
states but not in Utah).



¶ 47 Nor was there any showing that such an evil was likely to
occur in Utah. Indeed, the fact that there was truly no factual
basis for the abrogation of plaintiff's remedy is convincingly
shown by the Legislature's repeal of the Act a little more than
one *1187  year after its enactment and six weeks after the
accident in issue.



[17]  ¶ 48 Finally, Senator Carling's statement in support of
the amendment misstated the actual effect of the amendment.
Senator Carling stated that the amendment was intended to
enact “the common law rule” that where a police vehicle
chases a suspect and that suspect is involved in an accident,
there is no liability unless the officer was engaged in “reckless
disregard of the safety of the public.” That clearly was not the
effect of the amendment. In fact, it imposed an absolute bar to
such an action, whether based on recklessness or some other
standard. In truth, the stated factual and legal bases justifying
the amendment were simply in error, as is evident from its
quick repeal. The stated basis for the abrogation of the remedy
had no foundation. It follows that the Act barring the action
for the time it was in effect was unconstitutional.



¶ 49 Reversed and remanded to the district court for trial.



¶ 50 Associate Chief Justice DURHAM and Justice RUSSON
concur in Justice STEWART'S opinion.



¶ 51 Chief Justice HOWE concurs in the result.



ZIMMERMAN, Justice, dissenting:
¶ 52 I dissent from the conclusion that section 63–30–4 is
unconstitutional because it violates article I, section 11 of the
Utah Constitution. I would affirm the grant of judgment to the
defendants.



¶ 53 Today's majority opinion marks yet another twist in
the Berry v. Beech Aircraft saga. While our cases applying
the Berry analysis in the area of governmental immunity
have heretofore looked to the state of the law at the time
of statehood as a reference point for determining the tort
rights that the legislature may not reduce without meeting
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Berry 's high standards, see Craftsman Builder's Supply, Inc.
v. Butler Mfg. Co., 974 P.2d 1194, 1224, 1228–31 (1999)
(Zimmerman, J., concurring in the result), today Justice
Stewart explicitly abandons that reference point. See supra
¶¶ 36–40. This may be because of the absurdities that this
standard has introduced into the law, as highlighted by the
court of appeals analysis in this case. See Craftsman, 974 P.2d
at 1228–31 (Zimmerman, J., concurring in the result). But
in any event, Justice Stewart now says that under Berry, the
sole referent against which any legislative attempt to limit tort
liability will be measured is the “general law of rights and
remedies at the time that the Legislature abrogates a remedy.”
See supra ¶ 38. The majority, then, no longer even purports
to refer to any fixed historical point or fact to set the measure
of the rights that article I, section 11 protects. It reads the
Utah Constitution to effectively enshrine safe from legislative
diminishment our tort case law and any pertinent legislative
enactments on any day that the legislature tries to act.



¶ 54 It cannot be doubted that the Berry analysis puts
this court in the role of second guessing the wisdom of
the legislature by a standard that can seldom be met. The
majority opinion, like other of our Berry precedents, closely
reviews the whys and wherefores of the legislation under
attack and finds them wanting. Here, as in Berry and Sun
Valley Water Beds of Utah, Inc. v. Herm Hughes & Son, Inc.,
782 P.2d 188, 193 (Utah 1989), for example, the majority



finds that the legislature was naive and poorly informed, and
concludes that “the stated factual and legal bases justifying
the amendment were simply in error.” See supra ¶ 48.
The evil that the legislature thought it was addressing
just doesn't exist, according to this court. Therefore, the
statute is unconstitutional. Whatever I may think of the
profundity of the legislature's justifications for section 63–
30–4—justifications it found unpersuasive only a year later
when it repealed the statute—I reject this court's claim of
entitlement to constitutionally second guess the legislature in
this fashion under the guise of article I, section 11. I continue
to view this ad hoc constitutionalization of the existing law
to put it beyond the legitimate reach of the legislature as
an unjustifiable judicial arrogation of power, one certainly
never intended by the drafters of the constitution and never
anticipated by this court before Berry. See Craftsman, 974
P.2d at 1230–36 (Zimmerman, J., concurring in the result).



*1188  ¶ 55 My views on this matter, and on Berry v. Beech
Aircraft where this claim originated, are fully set forth in my
concurrence in Craftsman, and will not be repeated here. But
I will persist in asserting the illegitimacy of the course we are
embarked on under Berry.



All Citations



980 P.2d 1171, 369 Utah Adv. Rep. 14, 1999 UT 46
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889 P.2d 428
Supreme Court of Utah.



Robert J. DeBRY and Joan
DeBry, Plaintiffs and Petitioners,



v.
Wallace R. NOBLE, individually and in his capacity
as Chief Building Official of Salt Lake County; and
Salt Lake County, Defendants and Respondents.



Nos. 920377, 930239.
|



Jan. 27, 1995.



Purchasers brought fraud and breach of contract actions
against city and building inspector. The Third District Court,
Salt Lake County, Pat B. Brian, J., entered judgment in
favor of city and inspector on fraud and negligence claims,
and the same court, Kenneth Rigtrup, J., entered judgment
on breach of contract claims, and purchasers appealed. The
Court of Appeals affirmed, 835 P.2d 981, and certiorari
was granted. The Supreme Court, Stewart, Associate C.J.,
held that: (1) allegations of negligence were within scope
of statutory governmental immunity; (2) building inspections
are core governmental functions unless outside the protection
of the open courts provision of the Constitution; (3) complaint
did not state cause of action for fraud; and (4) breach of
contract claims could and should have been brought in the
fraud and negligence complaint, and thus was barred by issue
preclusion branch of res judicata.



Affirmed.



Zimmerman, C.J., filed an opinion concurring in part and
concurring in the result in part.



Attorneys and Law Firms



*430  Robert J. DeBry, Edward T. Wells, Salt Lake City, for
plaintiffs.



David E. Yocom, Paul G. Maughan, Salt Lake City, for Salt
Lake County.



ON CERTIORARI TO THE UTAH COURT OF APPEALS



STEWART, Associate Chief Justice:



This opinion decides two related cases that are here on
certiorari to the Utah Court of Appeals. In DeBry v. Salt Lake
County, 835 P.2d 981 (Utah Ct.App.1992) (DeBry I ), the
court of appeals affirmed a summary judgment dismissing
a complaint filed by Robert J. DeBry and Joan DeBry for
damages against defendants Salt Lake County and Wallace
R. Noble. The complaint alleged that the plaintiffs were
injured by the negligent inspection of a building that the
DeBrys purchased from a third party, Cascade Enterprises,
and by the fraudulent issuance of a temporary occupancy
permit for that building. The court of appeals held that
the plaintiffs' negligence and fraud claims were barred by
the Governmental Immunity Act. The court of appeals also
affirmed the dismissal of another complaint the DeBrys had
filed against the same defendants alleging similar claims for
relief on grounds of sovereign immunity and res judicata.
DeBry v. Salt Lake County, No. 910745–CA, slip op. (Utah
Ct.App. March 16, 1993) (DeBry II ). DeBry II was not
published.



Robert J. and Joan DeBry executed an earnest money
agreement to purchase an office building from Cascade
Enterprises while it was still under construction. In December
1985, before the building was completed, Salt Lake County
issued a temporary thirty-day certificate of occupancy for the
building on the erroneous representation by Cascade's Del
Bartel to Wallace R. Noble, a Salt Lake County building
official, that Cascade had obtained all necessary permits for
the building. Cascade had in fact obtained only a footings
permit. Because there did not appear to be any significant
hazard that precluded temporary occupancy while the
building was being completed and brought into compliance
with the building code, Noble issued the certificate. The
DeBrys thereafter purchased the building.



Although the County discovered that Cascade had obtained
only a footings permit and not a building permit, it did not
revoke the temporary occupancy permit. After the temporary
occupancy permit expired, Noble found that the building
did not comply with the building code and sent a letter to
the DeBrys informing them that a permanent certificate of
occupancy would not issue until they procured a building
permit and corrected specified defects in the building. The
letter gave the DeBrys thirty working days to bring the
building into compliance with the code. Two months later,
Noble sent another letter to the DeBrys, stating that by
occupying the building without a certificate of occupancy,
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they were in violation of the code and that no further
inspections would be made until the DeBrys obtained a
building permit.



In October 1986, the DeBrys sent the County the affidavit
of a licensed civil engineer stating that the building was in
violation of the uniform building code. A month later, the
County served the DeBrys with an order to vacate within ten
days on the grounds that the DeBrys had no valid certificate
of occupancy and the defects found by the County after its
March 1986 inspection had not been corrected.



The DeBrys appealed the order to the Salt Lake County Board
of Appeals. The Board denied their request for an extension
of time to vacate the building and refused to direct additional
inspections until the DeBrys complied with the order. The
Utah Court of Appeals dismissed an appeal from the order for
lack of jurisdiction. DeBry v. Salt Lake County Bd. of App.,
764 P.2d 627 (Utah Ct.App.1988).



The DeBrys then filed a complaint alleging that the County
and Noble were negligent in failing to require the building
contractors to correct violations of the building code and
in issuing the temporary certificate of occupancy *431
without making any inspections or determining whether a



building permit had issued. 1  The complaint asserted a claim
of fraud against the County and Noble on the theory that the
temporary certificate of occupancy was a misrepresentation.
The complaint also asserted that the notice to vacate deprived
the DeBrys of asserted First and Fourteenth Amendment
rights of freedom of enterprise and occupation, Fifth and
Fourteenth Amendment rights to the use of their building, and
a Fourteenth Amendment right to the equal protection of the
laws.



1 The DeBrys had already filed a complaint against



Cascade as the seller and contractor, several



subcontractors and suppliers, and the architect, designer,



real estate company, lenders, mortgage company, and



title company. The DeBrys amended their complaint



against the other defendants to add their claims against



the County and Noble. A jury verdict in favor of Cascade



Enterprises was affirmed in part and vacated in part by



this Court in DeBry v. Cascade Enterprises, 879 P.2d



1353 (Utah 1994).



The DeBrys and the defendants filed cross-motions for
summary judgment. The defendants argued that they were
immune under the Governmental Immunity Act (the “Act”),
Utah Code Ann. §§ 63–30–1 to –38, that the DeBrys had



failed to allege a valid claim of fraud against them, and that
the DeBrys' eviction from the building did not violate any
constitutional rights.



The DeBrys responded that building inspections were not
governmental functions immunized from tort liability under
the Act and that even if they were governmental functions,
the Act waived immunity. In addition, the DeBrys argued that
if the Act barred the actions, it violated the open courts or
guaranteed remedy provision in article I, section 11 of the
Utah Constitution.



Judge Pat Brian granted the defendants' motion for summary
judgment. He ruled that the County's actions with respect
to the building permit and inspection were governmental
functions and that the State had not waived immunity,
that the Act did not violate article I, section 11 of the
Utah Constitution, and that the County's order to vacate the
building was not unconstitutional. Judge Brian also ruled
that the DeBrys had failed to state a claim for fraud either
against the County or against Noble in either his official or
his individual capacity.



More than a year after Judge Brian entered summary
judgment in DeBry I, the DeBrys moved for leave to file
a fifth amended complaint against the County and Noble,
again alleging that the County had negligently issued a
building permit and certificate of occupancy to Cascade and
that the DeBrys had relied on the issuance of those permits
in purchasing the building. The proposed fifth amended
complaint alleged that the County “negligently revoked the
certificate of occupancy; continually refused to allow the
building to be occupied; on or about March 7, 1988, imposed
new conditions before the building could be occupied”;
and after March 1988, imposed further new conditions
for issuance of a permanent certificate of occupancy. The
proposed fifth amended complaint also alleged two new
causes of action against the County. The first alleged breach
of a third-party beneficiary contract. The theory was that
the temporary certificate of occupancy constituted a contract
between the County and Cascade that obligated Cascade to
complete improvements and the County to allow the building
to be occupied, that the contract was breached, and that the
DeBrys were third-party beneficiaries of the contract between
the County and Cascade. The second new claim for relief
sought a writ of mandamus to compel the County to issue
a permanent certificate of occupancy for the building. Judge
Brian denied the motion to file the amended complaint in
February 1990, without stating whether the order was with
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or without prejudice and without stating any grounds for
denying the motion.



Before Judge Brian denied the motion to file a fifth amended
complaint in DeBry I, the DeBrys filed another original
complaint against the County and Noble. That case was
assigned to Judge Kenneth Rigtrup and is referred to as DeBry
II. That complaint was almost identical to the complaint in
DeBry I, except that it alleged a continuing violation of the
defendants' statutory duties. It also alleged a claim for breach
of a third-party beneficiary contract and sought a writ of
mandamus against Noble. Both claims *432  were based on
the same basic facts that had been alleged in the case before
Judge Brian.



After Judge Brian denied the motion to amend in DeBry I,
Judge Rigtrup ruled in DeBry II that res judicata barred that
action because the parties and the claims for relief in DeBry
II were identical to the parties and the claims for relief in
DeBry I. Judge Rigtrup imposed Rule 11 sanctions against the
DeBrys in the amount of $500 for abuse of process.



The court of appeals affirmed the summary judgment in
DeBry I. It held that (1) both the County's and Noble's acts
were immune governmental functions and that immunity had
not been waived under the Act, (2) the Act did not violate
article I, section 11 of the Utah Constitution, (3) the DeBrys'
constitutional rights had not been violated, and (4) because
the DeBrys had not alleged that Noble had acted in his
individual capacity, instead of his representative capacity,
with respect to the fraud claim, that claim was also barred by
the Act. DeBry I, 835 P.2d at 989.



In DeBry II, the court of appeals in a brief per curiam
opinion affirmed Judge Rigtrup's dismissal of the complaint
on the ground that “the claims were barred by sovereign
immunity as set forth in the related case of [DeBry I ], ... and
on the further basis that the prior determination concerning
sovereign immunity was res judicata in this case.” DeBry II,
slip op. The court of appeals did not address the lawfulness
of the Rule 11 sanctions.



The DeBrys contend that the court of appeals erred in DeBry
I in ruling (1) that the inspection of buildings and the issuance
of temporary occupancy permits are governmental functions
that are immune from suit under the Act and (2) that the
DeBrys did not plead an action for fraud against Noble.
In addition, the DeBrys raise several constitutional issues,
namely, that (1) insofar as the Act bars their claims, it violates



the guaranteed remedy provision of article I, section 11 of
the Utah Constitution, (2) they were denied procedural due
process when the County evicted them, and (3) the summary
judgment against them denied them their right to a jury trial.



I. THE APPEAL IN DEBRY I



A. Governmental Immunity



The DeBrys argue that the inspection of buildings to enforce
compliance with the building code, the enforcement of that
code by stop-work orders, and the issuance and refusal to
issue temporary occupancy and building permits are not
governmental functions entitled to immunity under the Act
and that if they are, the Act, to that extent, is unconstitutional
under article I, section 11 of the Utah Constitution.



In 1965, the Legislature enacted the Governmental Immunity
Act. 1965 Utah Laws 390, ch. 139. With one exception,
the Act replaced the existing common law doctrine of
governmental immunity and expanded governmental liability
to some extent. Under the terms of the Act, a suit against
the state or one of its political subdivisions was barred if
the injury complained of was (1) caused by a governmental
agency in the exercise of a “governmental function” and
(2) the Act did not expressly waive immunity. Madsen
v. Borthick, 658 P.2d 627, 630 (Utah 1983) (Madsen I
); Johnson v. Salt Lake City Corp., 629 P.2d 432, 433
(Utah 1981). Thus, the term “governmental function” was
the operative phrase establishing the scope of governmental
immunity. The Act did not, however, define the term
“governmental function.” See Johnson, 629 P.2d at 433;
Standiford v. Salt Lake City Corp., 605 P.2d 1230, 1232 (Utah
1980). Furthermore, the Act did not displace or overrule the
common law that governmental proprietary activities were
not immune. This Court specifically held that the Act did
not change that law. Greenhalgh v. Payson City, 530 P.2d
799, 801 (Utah 1975). See generally Arvo Van Alstyne,
Governmental Tort Liability: A Decade of Change, 1966
Ill.L.F. 919; John W. Creer, Note, The Utah Governmental
Immunity Act: An Analysis, 1967 Utah L.Rev. 120.



In Standiford, a case that arose after enactment of the Act,
the Court observed that the common law governmental/
proprietary function doctrine that had been developed
over the years as an exception to the doctrine *433
of governmental immunity had produced inconsistent and
arbitrary results in determining which governmental activities
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were immune and which were not and provided no rational
analysis for determining that issue. The Court stated:



Originally, the proprietary-governmental distinction was
created as a device to limit the harsh results produced by
the doctrine of sovereign immunity. The doctrine operated
on the basis that a public entity should be liable for the torts
it committed in the exercise of a proprietary function but
not for those committed in the exercise of a governmental
function. See Gillmor v. Salt Lake City, 32 Utah 180,
89 P. 714 (1907); Sehy v. Salt Lake City, 41 Utah 535,
126 P. 691 (1912); Alder v. Salt Lake City, 64 Utah 568,
231 P. 1102 (1924); Rollow v. Ogden City, 66 Utah 475,
243 P. 791 (1926); Niblock v. Salt Lake City, 100 Utah
573, 111 P.2d 800 (1941). The distinction is, however,
“one of the most unsatisfactory known to the law,” Davis,
Administrative Law, Ch. 9, “Tort Liability of Governments
and of Officers,” at 179.



....



Clearly, factors which may lead to such contrary and
unpredictable results do not provide an adequate test upon
which governmental agencies can rely in planning their
budgets and providing for their tort liability, whether by
way of insurance coverage or otherwise.



Standiford, 605 P.2d at 1233, 1235 (footnote omitted).



Standiford modified the common law governmental/
proprietary test and held that the term “governmental
function” meant a function that could “only be performed
by a governmental agency or that ... is essential to the
core of governmental activity.” Id. at 1237 (emphasis
added). In elucidating the Standiford test, Johnson held
that “[t]he first part of the Standiford test—activity of
such a unique nature that it can only be performed by a
governmental agency—does not refer to what government
may do, but to what government alone must do” and that
“the second part of the Standiford test—‘essential to the core
of governmental activity’— ... refers to those activities not
unique in themselves (and thus not qualifying under the first
part) but essential to the performance of those activities that
are uniquely governmental.” 629 P.2d at 434. Thomas v.
Clearfield City, 642 P.2d 737, 739 (Utah 1982), followed
Johnson and held that the maintenance of a sewer system was



not a core governmental activity under the Standiford test. 2



2 The holding was consistent with an early Utah case,



Kiesel v. Ogden City, 8 Utah 237, 30 P. 758 (1892).



Thereafter, Madsen I limited the scope of the ruling
in Johnson to some extent and distinguished Thomas in
holding that state regulation and supervision of banks was a
governmental function and that negligent performance of the
statutorily required regulatory and supervisory functions was
immune from liability under the Act. The Court stated:



Standiford's reference to activities that “can only be
performed by a governmental agency” does not preclude
governmental immunity for supervisory functions in some
respects similar to those that could be performed by a
private association authorized by agreement, such as self-
regulation by an industry.... But governmental supervision
of financial institutions in the public interest, which
includes the exercise of discretionary powers delegated by
law, and private oversight by a voluntary association of
businesses are qualitatively different. The former can be
performed only by a government agency. Thus, unlike the
provision of sewer services, the governmental activity in
this case qualifies as a “governmental function.”



Madsen I, 658 P.2d at 631; accord Gillman v. Department
of Fin. Insts., 782 P.2d 506 (Utah 1989). Madsen I also held
that the general principle of governmental immunity did not
violate article I, section 11, but the Court did not purport to
define the line between governmental immunity and article I,
section 11. 658 P.2d at 629.



*434  Parenthetically, we note that in 1987 the Legislature
amended the Act by adding § 63–30–2(4)(a), which vastly
expanded the scope of the term “governmental function” and
therefore the scope of governmental immunity by making
all government acts subject to immunity, regardless of
whether the actions were deemed “essential,” “core,” or



“uniquely governmental” activities. 3  The amendment, in
effect, made the right to sue the state dependent entirely
upon legislative grace expressed in a statutory waiver of
immunity. By defining the term “governmental function” to
cover all governmental acts, the amendment extended the
scope of governmental immunity far beyond the common law
doctrine of sovereign immunity as if the guaranteed remedy
provision in article I, section 11 had no bearing on the scope
of governmental immunity. Because the instant case arose
before the 1987 amendment, however, we do not address
directly the constitutionality of the 1987 amendment.



3 Section 63–30–2(4)(a) states:



“Governmental function” means any act, failure



to act, operation, function, or undertaking of



a governmental entity whether or not the act,
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failure to act, operation, function, or undertaking



is characterized as governmental, proprietary, a



core governmental function, unique to government,



undertaken in a dual capacity, essential to or not



essential to a government or governmental function,



or could be performed by private enterprise or



private persons.



The DeBrys argue that the defendants' acts involving
inspections under the building code and the issuance
and revocation of building permits and certificates are
not governmental functions and not subject to sovereign
immunity because the guaranteed remedy provision in article
I, section 11 protects their right to a remedy contrary to the



court of appeals' ruling. 4  Thus, the issue is whether article I,
section 11 limits the doctrine of sovereign immunity and, if
so, to what extent.



4 Article I, section 11 of the Utah Constitution provides:



All courts shall be open, and every person, for



an injury done to him in his person, property or



reputation, shall have remedy by due course of



law, which shall be administered without denial or



unnecessary delay; and no person shall be barred



from prosecuting or defending before any tribunal



in this State, by himself or counsel, any civil cause



to which he is a party.



[1]  The specific inquiry that was before the court of appeals
and that is now before this Court is whether the statutory
exceptions in subsections (3) and (4) of § 63–30–10 to the
general waiver of immunity in § 63–30–10 deny a right to
a remedy “by due course of law” as guaranteed by article
I, section 11. Section 63–30–10 waives immunity for an
employee's negligence unless the injury arises out of



(3) the issuance, denial, suspension, or revocation of or
by the failure or refusal to issue, deny, suspend, or revoke
any permit, license, certificate, approval, order, or similar
authorization;



(4) a failure to make an inspection or by making an
inadequate or negligent inspection.



Utah Code Ann. § 63–30–10(3), (4).



The defendants' issuance of the temporary occupancy permit,
the alleged negligent inspections and failures to inspect, and
the refusal to issue a building permit fall squarely within
the plain language of subsections (3) and (4). It follows that
the DeBrys' claims in DeBry I are not actionable because



of governmental immunity unless those subsections conflict
with article I, section 11.



The issue of whether article I, section 11 limits the doctrine
of sovereign immunity is not entirely one of first impression.
In Condemarin v. University Hospital, 775 P.2d 348 (Utah
1989), the opinions of three justices were all premised on
the proposition that the doctrine of sovereign immunity was
subject to the rights protected by article I, section 11. See
opinion of Durham, J., id. at 351; opinion of Zimmerman,
J., id. at 366; opinion of Stewart, J., id. at 369. Each of the
three justices either stated explicitly or assumed implicitly
that injuries caused by some governmental activities were
subject to the protection of article I, section 11.



[2]  [3]  The court of appeals ruled that the defendants'
actions were immune on the basis of that court's reading
of Condemarin that all statutory exceptions to the waiver
of *435  immunity in § 63–30–10 are based on “core
governmental functions.” DeBry I, 835 P.2d at 986. The court
of appeals stated, “The Supreme Court of Utah has held, as
a matter of law, that those functions expressly enumerated
in section 63–30–10 are ‘core governmental functions.’ ” Id.
Justice Durham's statement to that effect in Condemarin, 775



P.2d at 348, was not, however, a holding of the Court. 5



While her opinion was the lead opinion in Condemarin, and



is an arguable proposition, it was not a majority opinion. 6



Furthermore, her statement was made in the course of her
analysis of the history and general structure of the Act,
which was part of the argument in support of her conclusion.
Judicial statements made in the course of an argument do not
constitute a holding. Beyond that, the Court in Condemarin
was not confronted with such a broad issue.



5 Although we affirm the result reached by the court of



appeals in this case, we note that the general rule is that



when we affirm the court of appeals, we do not adopt,



or indicate agreement with, the reasoning stated in that



court's opinion, unless we so state. We specifically do not



subscribe to or adopt the court of appeals' rationale with



respect to the constitutionality of § 63–30–10(3) and (4).



6 In ruling that the activities in this case were governmental



functions, the court of appeals relied on the following



language from Justice Durham's opinion in Condemarin



v. University Hospital, 775 P.2d 348, 350 (Utah 1989):



[I]mmunity of government entities is waived for



injuries caused by employee negligence committed



within the scope of employment except where



the injuries arise out of certain specific activities
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listed in section 63–30–10(1)(a) to (l ). Each of



the excepted activities listed in section –10 is,



interestingly, within the “core” of governmental



functions discussed in Standiford. Each is of “such



a unique nature that it can only be performed by



a governmental agency or that it is essential to the



core of governmental activity.”



[4]  We have previously indicated that the scope of the
protections afforded by article 1, section 11 had to be viewed
in light of the immunities that were recognized when the Utah
Constitution was adopted. See Madsen I, 658 P.2d at 629.
At the time the Constitution and article I, section 11 were
adopted, most remedies for the protection of the interests
and values embodied in the terms “person,” “property,” and
“reputation” were either common law or equitable remedies,
but the law also recognized various tort immunities that
were exceptions to those remedies. For example, in addition
to governmental immunity, charitable enterprises enjoyed
immunity from tort liability. Gitzhoffen v. Sisters of Holy
Cross Hosp. Ass'n, 32 Utah 46, 88 P. 691 (1907). Other
immunities protected members of a family from tort actions
by other members of the family. Forsman v. Forsman, 779
P.2d 218, 219 (Utah 1989); Rubalcava v. Gisseman, 14 Utah
2d 344, 384 P.2d 389 (1963). Furthermore, legal remedies
for some persons were so restricted as to be ineffectual or, in
effect, nonexistent. A married woman, for example, could sue
a third person only by and through her husband. See Hackford
v. Utah Power & Light Co., 740 P.2d 1281, 1291 (Utah 1987)
(Durham, J., dissenting) (discussing legal status of married
women at common law).



The nature and origin of the rights and interests protected by
article I, section 11 were examined in Berry v. Beech Aircraft
Corp., 717 P.2d 670 (Utah 1985), the seminal case in article I,
section 11 jurisprudence. The Court observed that “[s]ection
11 and the Due Process Clause of Article I, section 7 are
related both in their historical origins [i.e., Magna Charta] and
to some extent in their constitutional functions.... Both act to
restrict the powers of both the courts and the Legislature.” Id.
at 675.



Although different in wording, and to some extent in the
interests protected, article I, section 11 is similar to the due
process clause in the sense that its language was written in
broad, flexible language. The fundamental interests of “life,
liberty, and property” as protected by the due process clause
and of “person, property and reputation” as protected by
article I, section 11 were to be protected as societal and
jurisprudential concepts of those terms evolved. For the law



to freeze the meaning of those clauses as of one point in time
would be to deny the essential meaning and purpose that was
built into those clauses by the broad, expansive language that
the Constitution uses.



*436  [5]  The meanings of the terms “person,” “property,”
and “reputation” have indeed evolved, especially since the



end of the nineteenth century. 7  For example, the common
law property notion that the borders of a person's real estate
extend from the heavens to the center of the earth is to a
considerable degree obsolete today, although the continued
protection of property is no less vital as a basic principle.
Similarly, concepts about injuries to one's person have also
evolved. As Berry declared, “[N]either the due process nor
the open courts provision constitutionalizes the common law
or otherwise freezes the law governing private rights and
remedies as of the time of statehood.” Berry, 717 P.2d at 676
(citing Masich v. United States Smelting, Refining & Mining



Co., 113 Utah 101, 191 P.2d 612 (1948)).



7 As pointed out in Berry, the common law causes of



action and remedies that protected the values inherent in



the terms “person,” “property,” and “reputation” infused



those terms with meaning, but the causes of action, as



such, were not constitutionalized.



[6]  Likewise, the immunities that existed in 1896 and were
viewed as exceptions to the protection of article I, section
11 have also been subject to change. Since 1896, several
immunities and restrictions on legal remedies have been
abolished, in some instances by the Legislature and in some
instances by the Court. For example, the Legislature, by
enactment of the Married Woman's Act, gave married women



the right to sue in their own names. 8  And this Court, for
example, abolished tort immunity for charities. Sessions v.
Thomas D. Dee Memorial Hosp. Ass'n, 94 Utah 460, 78
P.2d 645 (1938) (in effect overruling Gitzhoffen v. Sisters
of Holy Cross Hosp. Ass'n, 32 Utah 46, 88 P. 691 (1907)).
Of course, the restriction or abolition of an immunity raises
no constitutional issue under article I, section 11 because
a restriction or an abolition serves only to enhance, not
diminish, the rights protected by that provision.



8 Utah Rev.Stat. § 1201 (1898). See Justice Durham's



dissenting opinion in Hackford v. Utah Power & Light



Co., 740 P.2d 1281, 1289 (Utah 1987), which discussed



the disabilities that existed at common law with respect



to the right of a married woman to sue for injuries to her



person or property.





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-10&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107643&pubNum=661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_629&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_629


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107643&pubNum=661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_629&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_629


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1907016030&pubNum=0000660&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1907016030&pubNum=0000660&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989125061&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_219&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_219


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989125061&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_219&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_219


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963135248&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963135248&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075018&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1291&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1291


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075018&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1291&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1291


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S7&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_675&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_675


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_676&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_676


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948103111&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948103111&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938104673&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938104673&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938104673&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1907016030&pubNum=0000660&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1907016030&pubNum=0000660&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075018&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1289&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1289


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075018&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1289&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1289


SS0265


Highlight





SS0265


Highlight











DeBry v. Noble, 889 P.2d 428 (1995)



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 7



[7]  Governmental immunity, like a number of immunities,
was created by the courts, not by the Legislature. Even before
1896, this Court had recognized exceptions to governmental
immunity that were based on a theory and logic that allowed
the exceptions to expand as the role of government in the
lives of individuals became more pervasive and the nature and
number of governmental activities increased.



Initially, the Court devised a discretionary/ministerial test
to determine the liability of cities for negligent acts.
Municipalities were held liable in negligence for breach of a
duty of due care in carrying out “ministerial” responsibilities,
whether those responsibilities were imposed by statute or
undertaken pursuant to a power granted by a city's charter.
Levy v. Salt Lake City, 3 Utah 63, 1 P. 160 (1881) (Levy
I ), held Salt Lake City liable for flooding of the plaintiff's
property as a result of negligently managing the flow and
distribution of water in public channels and water courses.
The Court stated:



The power to act necessarily carries with it the right of
determining the manner of acting and of executing the
power; and if a city, by its common council or other
authorized agents, in undertaking to carry out or execute
a power granted by its charter, commits a wrongful act,
causing a direct injury to the person or property of another
outside of the limits of its public work, then in such case
it becomes liable for such injury in a private action. In
Perry et al. v. City of Worcester, 6 Gray, 544, Chief Justice
Shaw says: “A public work authorized by law must be
executed in a reasonably proper and skillful manner, with a
just regard to the rights of private owners of estate. If done
otherwise, the damage is not necessarily incident to the
accomplishment of the public object, but to the improper
and unskillful manner of doing it; such damage to private
property is not warranted by the authority under color of
which it is done, and it is not justifiable, and a wrong, for
the redress of which an action of tort will lie.”



....



*437  If this doctrine is correct, and it seems to be
supported by abundant authority, then, although there is
no statute expressly giving the action against the defendant
city for the recovery of damages caused by the neglect
of a corporate municipal duty, the liability of a city
invested with its corporate powers, involving the right of
raising revenue by taxation and special assessments, and
the expenditure of the revenue for general and also for
special and local purposes, is greater than that of counties



or towns which are deemed to be auxiliaries of the state
merely....



Id. at 66–69, 1 P. at 161–64 (emphasis added). Levy I stated
that cases holding a city liable for “mere negligence” were in
accord with settled law. Id. at 69, 1 P. at 164.



In accord with Levy I, Hopkins v. Ogden City, 5 Utah 390, 16
P. 596 (1888), held a city liable for negligent maintenance of
its streets and relied on the same basic theory of liability, that
“[t]he law gave to the City of Ogden the control of its streets,
and the right to repair them.... To accomplish these ends, it
was authorized to collect taxes, and, having this power, it was
required, for the safety of the travelling public, to keep its
streets in repair.” Id. at 392–93, 16 P. at 597. Therefore, the
city had a “duty to use all reasonable diligence and skill to
make such water-pipes and streets safe and secure.” Id. at 393,
16 P. at 597. As in Levy I, no statute authorized the suit against
the city.



Shortly thereafter, Kiesel v. Ogden City, 8 Utah 237, 30 P.
758 (1892), sustained the liability of Ogden City for damages
caused by the back flow of sewage from a clogged city
sewer pipe. Although the city asserted a claim of immunity,
citing John F. Dillon, Commentaries on the Law of Municipal
Corporations § 1049 (4th ed. 1890), the Court held that the
city was liable for a tort action arising out of the “ministerial
act” of failing to maintain the sewer pipes with reasonable



care. 9  The Court stated:



9 Some seventy years later, the result in Kiesel was



reversed in Cobia v. Roy City, 12 Utah 2d 375, 377, 366



P.2d 986, 987 (1961).



The city of Ogden possessed the power “to construct
and keep in repair culverts, drains, sewers, catch basins,
manholes, and cesspools, and to regulate the use thereof.”
1 Comp. Laws Utah 1888, § 1755, subd. 36; Id. § 712.
Defendant's counsel insists that municipal authorities in
deciding to construct sewers in streets and upon plans
adopted by them exercise discretion and judgment, and
that therefore they act judicially, and that private actions
will not lie against cities for injuries to private persons for
failures to act or for errors of judgment in acting. The law
gives them a wide discretion in such cases. The general
rule is that a private action cannot be maintained for an
injury for mere failure to construct a sewer, or for injuries
from inadequate sewers built according to plans made by
competent persons, and adopted by such officers in good
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faith. But if injury results from a wrong mode of carrying
such plans into execution, or if they are unskillfully or
improperly executed, or if the sewer when built is found
to be defective or inadequate, and injury results from
a neglect to remedy such defects or inadequacy, when
discovered, an action will lie. When authority is given
the municipality to collect taxes to construct and maintain
sewers, it is its duty to use all reasonable diligence and
care to keep them so that their use will not injure private
property. If municipalities negligently permit sewers or
drains to fill up or be obstructed, and cellars connected
therewith or other property is flooded, and damage results
to private property, an action can be maintained to recover
such damage.
Kiesel, 8 Utah at 239, 30 P. at 759 (emphasis added). A
number of subsequent cases held that municipalities either
were or could be held liable for negligence in a variety of
activities. Levy v. Salt Lake City, 5 Utah 302, 16 P. 598
(1887) (Levy II ) (construction of ditch); Yearance v. Salt
Lake City, 6 Utah 398, 24 P. 254 (1890) (obstruction in
street); Thomas v. Springville City, 9 Utah 426, 35 P. 503
(1893) (maintenance of bridge); Naylor v. Salt Lake City, 9
Utah 491, 35 P. 509 (1893) (obstruction in street); Scoville
v. Salt Lake City, 11 Utah 60, 39 P. 481 (1895) *438
(nonremoval of ice from sidewalk); Scott v. Provo City,
14 Utah 31, 45 P. 1005 (1895) (maintenance of streets);
Jordan v. Mt. Pleasant, 15 Utah 449, 49 P. 746 (1897)
(construction of barriers and ditches to control flooding);
MacKay v. Salt Lake City, 29 Utah 247, 81 P. 81 (1905)
(maintenance of bridge); Jones v. Ogden City, 32 Utah 221,
89 P. 1006 (1907) (obstruction in street); Brown v. Salt
Lake City, 33 Utah 222, 93 P. 570 (1908) (maintenance of
water system used by public).



It has been argued, and some later cases asserted, that a
statutory waiver of immunity was necessary for a case to be
brought against a governmental agency. The argument rested
on a plainly erroneous construction of a statute enacted in
1898 in which the Legislature acknowledged, and in effect
ratified, the judicially created doctrine of municipal liability.



See Utah Rev.Stat. § 312 (1898). 10  In fact, the statute did not
purport to waive sovereign immunity. It merely established
a procedural requirement that a claim for negligence against
a city or town had to be presented to a city or town council
within a certain time before an action could be maintained.
Brown v. Salt Lake City, 33 Utah 222, 233, 93 P. 570,
572 (1908). The statute was later misconstrued, and that
misconstruction gave rise to the proposition that a suit against
a governmental entity could be maintained only if there were
a statutory waiver of immunity. Hurley v. Town of Bingham,



63 Utah 589, 228 P. 213 (1924); see also Niblock v. Salt
Lake City, 100 Utah 573, 575, 111 P.2d 800, 802 (1941)
(suit against governmental agency could be maintained only
if there is statutory waiver of immunity); Cobia v. Roy City,
12 Utah 2d 375, 377 & n. 2, 366 P.2d 986, 988 & n. 2 (1961)
(same).



10 That statute stated:



All claims against a city or town for damages or



injury alleged to have arisen from the defective,



unsafe, dangerous or obstructed condition of any



street, alley, crosswalk, sidewalk, culvert, or bridge



of such city or town or from the negligence of



the city or town authorities in respect to any such



street, alley, crosswalk, sidewalk, culvert, or bridge,



shall, within ninety days after the happening of



such injury or damage, be presented to the city



council of such city or board of trustees of such



town in writing, signed by the claimant or by some



authorized person, and properly verified, describing



the time, place, cause, and extent of the damage or



injury; and no action shall be maintained against any



city or town as aforesaid for injuries to person or



property, unless it appears that the claim for which



the action was brought was presented to the council



as aforesaid, and that the council or board did not,



within ninety days thereafter, audit and allow the



same.



Utah Rev.Stat. § 312 (1898). The modern version of



this statute was repealed by 1978 Utah Laws ch. 27, §



12. See Utah Code Ann. §§ 10–7–77, –78 (1953).



After the turn of the century, the Court ignored such cases
as Levy I, Hopkins, and Kiesel and other similar cases cited
above and severely narrowed the scope of municipal liability
and expanded governmental immunity beyond what it had
been at statehood. In Alder v. Salt Lake City, 64 Utah 568, 231
P. 1102 (1924), the Court stated that the test for determining
whether a municipal act is governmental and therefore
immune is “whether the act is for the common good of all
without the element of special corporate benefit or pecuniary
profit,” a test that applied to virtually every governmental
activity. Id. at 571, 231 P. at 1103. The Court noted, however,
that the general immunity rule was subject to the exception
that municipalities were liable for failing to keep “the avenues
of public travel in safe condition and repair.” Id. at 570, 231
P. at 1103. For the latter proposition, the Court cited Utah
Comp.Laws § 816 (1917), which imposed a duty on cities to
maintain streets but did not purport to grant a right to sue for
failure to perform that duty.
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Without regard for prior precedent, Niblock and Cobia
expanded government immunity still further. Cobia reversed
Kiesel with respect to whether the maintenance of a sewer
was actionable for negligent maintenance, and Niblock
stated “that the duty to repair or construct streets ... is a
governmental one,” 100 Utah at 577, 111 P.2d at 802, despite
all the prior law to the contrary. Niblock did not cite Hopkins,
Yearance, Thomas, Naylor, Scoville, MacKay, Jones, or
Alder. Rather, Niblock relied on Hurley, 63 Utah at 594,
228 P. at 215, which held that the procedural requirements
for filing a *439  claim in the 1898 statute had to be
complied with to sue a municipality, even though Hurley in
fact assumed that an action could be maintained against a
municipality for negligent maintenance of its streets but in
dictum asserted that the right to institute an action in this
class of cases is “purely statutory.” 63 Utah at 595, 228 P.
at 215. Niblock relied on that erroneous dictum as the basis
for holding that the duty to repair streets is a governmental
duty and not subject to suit without statutory authorization.
100 Utah at 577, 111 P.2d at 802.



The discretionary/ministerial test relied on in Kiesel later
turned into the governmental/proprietary test, which resulted
in a limited expansion of the rule of governmental liability
over that stated in such cases as Niblock. The term
“governmental function” was, however, still defined broadly,
i.e., “something done or furnished for the public good.”
Ramirez v. Ogden City, 3 Utah 2d 102, 105, 279 P.2d 463,
465 (1955). A governmental activity held to be “proprietary”
could nonetheless be the basis for a lawsuit. The distinction
was applied in a number of cases, and not always consistently.
See Gillmor, 32 Utah at 184, 89 P. at 715 (police search,
resulting in injury to property, held governmental function);
Sehy v. Salt Lake City, 41 Utah 535, 538, 126 P. 691,
692 (1912) (same); Alder, 64 Utah at 571, 231 P. at 1103
(maintenance of park and presentation of pageant held
governmental function); Rollow v. Ogden City, 66 Utah 475,
481, 243 P. 791, 794 (1926) (operation of fire department
held governmental function); Burton v. Salt Lake City, 69
Utah 186, 191, 253 P. 443, 444 (1926) (municipal operation
of swimming pool held proprietary function); Griffin v. Salt
Lake City, 111 Utah 94, 101, 176 P.2d 156, 160 (1947)
(same); Ramirez, 3 Utah 2d at 105, 279 P.2d at 465 (operation
of community recreation center held governmental function);
Jopes v. Salt Lake County, 9 Utah 2d 297, 300, 343 P.2d
728, 730 (1959) (operation of golf course held governmental
function); Cobia, 12 Utah 2d at 377, 366 P.2d at 988
(maintenance of sewer held governmental function). Later,
the term “proprietary” was defined to broaden governmental



liability somewhat. See, e.g., Greenhalgh v. Payson City,
530 P.2d 799, 801 (Utah 1975) (operation of hospital held
proprietary). The Court also held that suits against the
state were subject to the governmental/proprietary test. See
Sheffield v. Turner, 21 Utah 2d 314, 316, 445 P.2d 367, 368
(1968) (operation of state prison held governmental function);
White v. State, 579 P.2d 921, 923 (Utah 1978) (operation of
Industrial Commission held governmental function).



[8]  The cases holding municipalities liable for negligence
had clear legal implications for the doctrine of governmental
immunity with respect to the state. The law of municipal
liability involved the same fundamental policy considerations
as the law involving state immunity. Indeed, municipalities
acted as agents of the state, especially in exercising “powers
conferred on them for purposes essentially public.” Gillmor,
32 Utah at 184, 89 P. at 715. To the extent that governmental
immunity rested on protection of the public treasury, the early
cases allowing suits against municipalities gave no weight
to that consideration, even though, significantly, municipal
treasuries had much smaller tax bases than the state treasury.
To the extent that state immunity rested on such concepts
as “the sovereign can do no wrong” or the lawgiver cannot
be made subject to a lawsuit, sovereign immunity has no
valid rationale. See Condemarin v. University Hosp., 775 P.2d
348, 349 (Utah 1989); Edwin M. Borchard, Governmental
Responsibility in Tort, 34 Yale L.J. 1, 129, 229 (1921).



Beginning with Wilkinson v. State, 42 Utah 483, 134 P. 626
(1913), the Court flatly declared that tort actions against the
state could not be maintained without statutory authorization,
even though the whole immunity doctrine was court created.
See, e.g., State v. District Court, 94 Utah 384, 78 P.2d
502 (1937); Springville Banking Co. v. Burton, 10 Utah
2d 100, 349 P.2d 157 (1960). Nevertheless, absolute state
immunity later gave way to judicial modifications that made
state immunity essentially congruent with the municipal
cases by applying the proprietary/governmental test in state
cases. Unlike such cases as Wilkinson, District Court, and
Springville Banking, later state immunity cases cited and
relied on the early municipal cases as authority for the law
that the *440  state could be held liable for negligence in
proprietary activities. See, e.g., Condemarin, 775 P.2d at 351;
White, 579 P.2d at 923; Sheffield, 21 Utah 2d at 316, 445
P.2d at 368. Thus, the two different lines of authority that
developed after statehood with respect to state and municipal
immunity were largely harmonized.
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DeBry v. Noble, 889 P.2d 428 (1995)
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In sum, governmental immunity law in Utah has changed over
time. At statehood, Utah case law was liberal in allowing
actions against governmental agencies, but the case law was
sparse and did not deal with actions against the state. Later
cases severely narrowed governmental liability. Thereafter,
liability was broadened somewhat. Although it is not possible
to define precisely the scope of governmental immunity
doctrine in 1896 because of the paucity of cases, the 1965
Act and the Standiford test in effect stated the essence of the
scope of the immunity that was recognized in the early Utah
cases. Standiford refocused the legal analysis for determining
governmental liability to take into account considerations
relevant to the task of providing necessary protection for
essential governmental activities. Although Standiford did
not address the interplay between article I, section 11 and
governmental immunity, the test that was formulated drew a
line between article 1, section 11 interests and governmental
immunity in a manner consistent with the underlying concept
of governmental immunity as it existed at statehood.



[9]  In applying the Standiford test to fix the line between
governmental immunity and article I, section 11 rights,
the legislative determination of the scope of governmental
immunity must, of course, be accorded a presumption of
constitutionality. Lee v. Gaufin, 867 P.2d 572, 580 (Utah
1993); J.J.N.P. Co. v. State, 655 P.2d 1133, 1138 (Utah 1982).
Nevertheless, the ultimate issue of the scope and meaning of
article I, section 11 protections with respect to governmental
activities is, and must be under our Constitution, a judicial
question.



[10]  [11]  Of course, the Standiford test does not
present a precise analytical framework for deciding
the constitutional issue. That is in part because a
degree of flexibility is appropriate and in part because
there are significant differences between different kinds
of governmental activities. However, policies favoring
governmental immunity cannot be viewed in isolation from
article I, section 11 and the harsh effect of denying individuals
a remedy for what may be devastating injuries. See generally
Condemarin v. University Hosp., 775 P.2d 348 (Utah 1989).
In applying the Standiford test, the Court must, among
other things, evaluate whether the effect of tort liability



would promote public safety 11  or defeat essential or core
governmental activities and programs that are critical to the



protection of public safety and welfare. 12



11 In Condemarin, Justice Durham referred to the deterrent



value of tort liability by quoting from Professor (now



Judge) Posner:



“The association of



negligence with purely



compensatory damages has



prompted the erroneous



impression that liability



for negligence is intended



solely as a device for



compensation. Its economic



function is different; it



is to deter uneconomical



accidents. As it happens, the



right amount of deterrence



is produced by compelling



negligent injurers to make



good the victim's losses.



Were they forced to pay



more (punitive damages),



some economical accidents



might also be deterred; were



they permitted to pay less



than compensation, some



uneconomical accidents



would not be deterred. It



is thus essential that the



defendant be made to pay



damages and that they be



equal to the plaintiff's loss.



But that the damages are



paid to the plaintiff is, from



an economic standpoint, a



detail.”



775 P.2d at 364 (quoting R. Posner, Economic



Analysis of Law § 6.12, at 143 (1972) (footnote



omitted)).



12 It does not follow that governmental activities are subject



to tort liability if sovereign immunity does not apply.



This Court, quite apart from the Act, has in a number of



cases held governmental activities nonactionable on the



ground that the governmental agency did not have a tort



duty of due care to persons injured by a governmental



activity. Various kinds of regulatory and police activities



have, for example, been held not subject to a tort duty



of due care to particular individuals, quite apart from the



doctrine of governmental immunity. See, e.g., Madsen



v. Borthick, 850 P.2d 442, 444 (Utah 1993) (Madsen III



); C.T. v. Martinez, 845 P.2d 246, 247–48 (Utah 1992);



Ferree v. State, 784 P.2d 149, 151 (Utah 1989). We



have also held governmental entities not liable for natural





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993226592&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_580&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_580


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993226592&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_580&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_580


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983100327&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1138&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1138


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000512&cite=UTCNART1S11&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989069545&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_364&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_364


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993081780&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_444&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_444


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993081780&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_444&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_444


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993019417&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_247&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_247


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989173981&pubNum=0000661&originatingDoc=Ib56155cef58911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_151&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_151








DeBry v. Noble, 889 P.2d 428 (1995)



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 11



catastrophes. Rocky Mountain Thrift Stores v. Salt Lake



City, 887 P.2d 848 (Utah 1994).



*441  [12]  In this case, the DeBrys seek to overcome the
presumption of constitutionality that attaches to subsections
(3) and (4) of § 63–30–10 by arguing that private
entities can perform building inspections. Although that
argument has some weight, it ignores the qualitative
differences between public and private regulation of
building construction. Specifically, the issue here is whether
government enforcement of the building code by inspections
and other enforcement mechanisms are core or unique
governmental activities because the governmental scheme
accomplishes essential objectives that private enforcement
mechanisms cannot and whether liability would be consistent
with the accomplishment of those objectives.



Although tort liability produces greater precaution in the
conduct of activities that may cause injury to others, public
safety would not be furthered by tort liability for negligence
in the governmental activity involved in this case. Liability
for negligent enforcement of building code provisions could
cause a breakdown in the enforcement of the statutory
scheme and an overall loss in safety, rather than greater
safety and protection. In Gillman v. Department of Financial
Institutions, 782 P.2d 506, 512–13 (Utah 1989), this Court, in
holding banking regulations a unique governmental activity,
noted the adverse effects that tort liability would have if
applicable to the regulation of banks:



Sound policy reasons support the immunity from suit
that section 63–30–10(3) provides. Licensing decisions are
essential governmental functions that must be free from
tort liability. The California Law Revision Commission
aptly recognized this fact in recommending a similar
immunity provision in the California statute:



Public entities and public employees should not be liable
for failure to make arrests or otherwise to enforce any
law. They should not be liable for failing to inspect
persons or property adequately to determine compliance
with health and safety regulations. Nor should they be
liable for negligent or wrongful issuance or revocation
of licenses and permits. The government has undertaken
these activities to insure public health and safety.
To provide the utmost public protection, government
entities should not be dissuaded from engaging in such
activities by the fear that liability may be imposed if an
employee performs his duties inadequately. Moreover, if
liability existed for this type of activity, the risk exposure
to which a public entity would be subject would include



virtually all activities going on within the community.
There would be potential governmental liability for all
building defects, for all crimes, and for all outbreaks
of contagious disease. No private person is subjected to
risks of this magnitude.... Far more persons would suffer
if government did not perform these functions at all
than would be benefitted by permitting recovery in those
cases where the government is shown to have performed
inadequately.



Id. (quoting 4 California Law Revision Comm'n,
Reports, Recommendations and Studies 817–18 (1963)
(emphasis added)); see also Arvo Van Alstyne, California
Governmental Tort Liability § 5.58 (1964). The same
considerations apply here. In short, the activity here is a
unique governmental function.



[13]  The DeBrys argue that the defendants' acts
enforcing legally binding building construction standards
by inspections and licensing are not functions unique to
government because they can be performed by private
persons. They assert:



Building code compliance inspections
are not unique to government.
Building code compliance inspections
are often requested by persons
or firms other than governments.
For example, housing lenders and
insurance companies frequently need
to know if a building meets applicable
codes. In such instances, they may
retain services of a private person or
firm to conduct building inspections ...
architectural [sic] and engineering
firms may contract with a [private]
firm ... to provide inspection services.



The establishment and enforcement of building standards
designed to protect the public is not an activity that
nongovernmental entities perform, at least in the same
sense that governmental entities do. See  *442  Bennett v.
Bow Valley Dev. Corp., 797 P.2d 419, 423 (Utah 1990);
Metropolitan Fin. Co. v. State, 714 P.2d 293, 294 (Utah 1986)
(per curiam); Seal v. Mapleton City, 598 P.2d 1346, 1348
(Utah 1979). Furthermore, although private inspectors can
and do perform building inspections, the issue of whether
such acts are constitutionally excepted from the waiver of
immunity in subsections (3) and (4) of § 63–30–10 cannot
be determined solely by whether a certain activity can be,
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or is, conducted by private parties or agencies. Madsen I,
658 P.2d at 631. Almost all activities that are quintessentially
governmental in nature can also be conducted by private
agencies, at least to a certain degree. For example, private
police forces use force and arms to maintain order, and private
armies may be indistinguishable in some respects from a
state-sponsored army.



Practically speaking, only government can enact binding,
enforceable building standards designed to protect the entire
community. Although private groups may ostensibly perform
somewhat similar functions, there is a qualitative difference
between government's actions and those of private groups.
See id. The issuance of permits is integral to assuring
compliance with building code standards. Licensing to insure
compliance with those standards is not a function that can be



privately performed. 13  See Metropolitan Fin. Co., 714 P.2d
at 294; see also Loveland v. Orem City Corp., 746 P.2d 763,
775–76 (Utah 1987).



13 It does not necessarily follow, and we do not mean to



imply, that every licensing function of government is a



core governmental activity.



[14]  In sum, whatever acts are core governmental functions
or are unique to government are outside the protection
of article I, section 11. The defendants' acts on which
the DeBrys seek to predicate tort liability are within the
scope of subsections (3) and (4) of § 63–30–10 and are
core governmental functions. As applied in this case, those
subsections are constitutional.



B. Fraud Claim



The next position asserted by the DeBrys in DeBry I is that
the court of appeals erred in holding that Noble was immune
from an action for fraud. The trial court dismissed the DeBrys'
fraud claim against Noble on the ground that the complaint
did not allege the elements of a claim for fraud. The court
of appeals affirmed, but on a different ground. The court
reasoned that the complaint alleged an action against Noble
only in his representative capacity as an agent of the County,
not in his personal capacity, and that because the County was
immune from such an action under § 63–30–10(3), Noble was
also immune from the fraud claim under subsections (3) and
(4) of § 63–30–4, which grants immunity to all government
employees acting within the scope of employment or under
color of law, unless “the employee acted or failed to act



through fraud or malice.” Utah Code Ann. § 63–30–4(3)(b)



(i). 14



14 The DeBrys asserted in their petition for certiorari that §



63–30–4(3) and (4) of the Act violated article I, section



11 of the Utah Constitution. The DeBrys argued that



at common law, Noble would have been personally



liable for negligent acts committed in the course of his



employment and that § 63–30–4(3) and (4) abrogates



that cause of action by making government employees



personally liable only when acting with fraud or malice.



In their briefs on the merits in this Court, they do not



mention these two statutory provisions or argue the point



raised in the petition for certiorari. The issue is therefore



waived. Smith v. Batchelor, 832 P.2d 467, 470 n. 4 (Utah



1992); Reid v. Anderson, 116 Utah 455, 460, 211 P.2d



206, 208 (1949); see also Pixton v. State Farm Mut. Auto.



Ins. Co., 809 P.2d 746, 751 (Utah Ct.App.1991).



[15]  We do not agree that the complaint was faulty because
it only alleged that Noble acted in an representative capacity.
Subsections (3) and (4) of § 63–30–4 contemplate that a
government employee can be sued for fraud even if the
employee acted in a representative capacity. Section 63–30–
4(4) provides:



An employee may be joined in an
action against a governmental entity
in a representative capacity if the act
or omission complained of is one for
which the governmental entity may be
liable, but no employee may be held
personally liable for acts or omissions
occurring during the performance of
the employee's duties, within the scope



of employment, or under  *443  color
of authority, unless it is established
that the employee acted or failed to act
due to fraud or malice.



(Emphasis added.) Thus, even though the governmental
agency cannot be liable, an employee who commits fraud in
the course of his employment can be held personally liable.
See Madsen I, 658 P.2d at 632–33; Maddocks v. Salt Lake
City Corp., 740 P.2d 1337, 1339–40 (Utah 1987).



[16]  Nevertheless, we affirm the result reached by the court
of appeals on a different ground. The general rule is that
allegations in a complaint should be construed liberally and
against a motion for failure to state a claim for relief. See
Prows v. State, 822 P.2d 764, 767 (Utah 1991); Colman v.
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Utah State Land Bd., 795 P.2d 622, 624–25 (Utah 1990);
Union Bank v. Swenson, 707 P.2d 663, 668–69 (Utah 1985).
That rule, however, does not apply to actions for fraud. Rule
9(b) of the Utah Rules of Civil Procedure requires that fraud



claims be pled with particularity. 15



15 Rule 9(b) of the Utah Rules of Civil Procedure provides:



Fraud, mistake, condition of the mind. In all



averments of fraud or mistake, the circumstances



constituting fraud or mistake shall be stated with



particularity.



[17]  Fraud is a false representation of an existing material
fact made knowingly or recklessly for the purpose of inducing
reliance thereon, and there must be reasonable reliance
resulting in the plaintiff's injury. Horton v. Horton, 695 P.2d
102, 105 (Utah 1984); Dugan v. Jones, 615 P.2d 1239, 1246
(Utah 1980); Schwartz v. Tanner, 576 P.2d 873, 875 (Utah
1978); Pace v. Parrish, 122 Utah 141, 145, 247 P.2d 273,
274–75 (1952).



[18]  The DeBrys did not allege that Noble made any
representations to them. They only alleged that Noble's
signing of the temporary certificate of occupancy was a
“representation to the citizens of Salt Lake County” that
Salt Lake County had taken certain actions pursuant to the
building code. The DeBrys did not allege with specificity that
Noble intentionally or recklessly misrepresented an existing
fact to the DeBrys. For all that appears in the complaint,
Noble acted without fault of any kind. Furthermore, they do
not allege that a misrepresentation was made with the intent
of inducing the DeBrys to rely on the representation to their
detriment. It follows that the DeBrys failed to allege a valid
claim for relief of fraud because they did not allege with
particularity facts necessary to make all their elements of



fraud. 16



16 Because of the history of this case, we note that the



dismissal of this claim operates as an adjudication upon



the merits. Utah R.Civ.P. 41(b). Therefore, another



complaint alleging fraud against Noble with particularity



would be barred by res judicata. See Nichols v. State, 554



P.2d 231, 232 (Utah 1976); Steiner v. State, 27 Utah 2d



284, 285, 495 P.2d 809, 810 (1972); see also Ringwood



v. Foreign Auto Works, Inc., 786 P.2d 1350, 1358 (Utah



Ct.App.), cert. denied, 795 P.2d 1138 (Utah 1990).



C. Procedural Due Process



[19]  The DeBrys assert that the court of appeals erred in
holding that they were not denied procedural due process
when the County evicted them from their building. That
issue was not presented in their petition for certiorari and
is not therefore before the Court. In granting a petition for
certiorari, we review “[o]nly the questions set forth in the
petition or fairly included therein” and for which certiorari
is granted. Utah R.App.P. 49(a)(4). This Court's grant of a
petition for certiorari does not allow a second plenary appeal.
Butterfield v. Okubo, 831 P.2d 97, 101 n. 2 (Utah 1992); see
also Sherman Agency v. Carey, 195 Colo. 277, 577 P.2d 759,
761 (1978). Issues not presented in the petition for certiorari,
or if presented, not included in the order granting certiorari
or fairly encompassed within such issues, are not properly
before this Court on the merits. See Okubo, 831 P.2d at 101 n.
2; see also Hagen v. Utah, 510 U.S. 399, 114 S.Ct. 958, 127
L.Ed.2d 252 (1994); Izumi Seimitsu Kogyo Kabushiki v. U.S.
Philips Corp., 510 U.S. 27, ––––, 114 S.Ct. 425, 430, 126
L.Ed.2d 396 (1993) (per curiam); Yee v. Escondido, 503 U.S.
519, ––––, 112 S.Ct. 1522, 1531, 118 L.Ed.2d 153 (1992).



D. Right to Jury Trial



The contention that the entry of summary judgment violated
the DeBrys' rights to due *444  process and to a jury trial
were not raised on appeal in the court of appeals, and that
court did not address them. Although the issues were raised in
the petition for certiorari, we do not address them. Issues not
raised in the court of appeals may not be raised on certiorari
unless the issue arose for the first time out of the court of
appeals' decision.



II. THE APPEAL IN DEBRY II



The district court dismissed the complaint in DeBry II on the
ground that the adjudication in DeBry I barred the complaint.
The court of appeals affirmed on grounds of res judicata and
sovereign immunity.



The DeBrys argue that the court of appeals erred in holding
that res judicata barred the complaint in DeBry II because it
alleged different facts than the facts alleged in DeBry I. They
also assert that the court of appeals denied them due process
in relying on sovereign immunity when they had not raised
that issue in the court of appeals.
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DeBry v. Noble, 889 P.2d 428 (1995)



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 14



A. Dismissal of the Complaint



The court of appeals affirmed Judge Rigtrup's dismissal of
the Debry II complaint “on the basis that the claims were
barred by sovereign immunity as set forth in the related
case of DeBry v. Salt Lake County, 835 P.2d 981 (Utah
Ct.App.1992), ... and on the further basis that the prior
determination [in DeBry I ] concerning sovereign immunity
was res judicata in this case.” DeBry II, slip op.



[20]  The only issue the DeBrys presented to the court of
appeals was whether the “claims preclusion branch of res
judicata” barred the claims alleged in the DeBry II complaint.
Before this Court, the DeBrys argue that they were denied
procedural due process because the court of appeals based its
affirmance on sovereign immunity, “an issue neither briefed
nor presented to the Court of Appeals or to the trial court.”



The argument has no merit. A party to an appeal does not have
a constitutional right to have a cause decided on a particular
ground. It is well-settled that an appellate court may affirm
a trial court's ruling on any proper grounds, even though the
trial court relied on some other ground. O'Neal v. Division
of Family Servs., 821 P.2d 1139, 1141 (Utah 1991); Buehner
Block Co. v. UWC Assoc., 752 P.2d 892, 895 (Utah 1988);
Branch v. Western Petroleum, Inc., 657 P.2d 267, 276 (Utah
1982); Allphin Realty, Inc. v. Sine, 595 P.2d 860, 861 (Utah
1979) (per curiam); see also Thurston v. Box Elder County,
835 P.2d 165, 168 n. 3 (Utah 1992). This rule does not deprive
a party of due process.



[21]  With respect to the effect of res judicata on those
claims that are essentially the same in both cases, the DeBrys'
position is that the trial court erred in holding that DeBry I
barred the action in DeBry II because the appeal in DeBry I
had not been concluded and the judgment in DeBry I was not
therefore final for res judicata purposes. The short answer to
the argument is that DeBry I is now final and is res judicata.



Even if the DeBrys' position is correct on the law, 17  the trial
court's error was harmless.



17 There is Utah case law that a judgment is not final for



res judicata principles until an appeal is concluded or



time for an appeal has expired. See Young v. Hansen, 117



Utah 607, 218 P.2d 674 (1950); State Bank of Sevier v.



American Cement & Plaster Co., 80 Utah 250, 261, 10



P.2d 1065, 1069 (1932); Vance v. Heath, 42 Utah 148,



156, 129 P. 365, 367 (1912). But see Bernard v. Attebury,



629 P.2d 892, 896–97 (Utah 1981); Sandy City v. Salt



Lake County, 827 P.2d 227, 230–31 (Utah 1992).



[22]  Finally, the complaint in DeBry II alleged two claims
for relief not alleged in the complaint that was actually
litigated in DeBry I, breach of a third-party beneficiary
contract and a “claim” for a writ of mandamus. The breach of
contract claim was based on the same facts that were the basis
for the negligence and fraud claims in DeBry I. The DeBrys
in DeBry II simply recast the legal theory that was based on
the same basic facts. The breach of contract claim could and
should have been alleged in DeBry I. Ringwood v. Foreign
Auto Works, 786 P.2d 1350, 1357 (Utah Ct.App.1990). The
claims preclusion branch of res judicata bars that claim
from being asserted in a subsequent *445  case. Madsen v.



Borthick, 769 P.2d 245, 247–48 (Utah 1988) (Madsen II ). 18



18 The DeBrys also argue that DeBry II alleged acts



occurring subsequent to the judgment in DeBry I and



therefore under Lawlor v. National Screen Service Corp.,



349 U.S. 322, 75 S.Ct. 865, 99 L.Ed. 1122 (1955), res



judicata does not apply. Lawlor is not controlling. The



DeBrys claimed damages over a longer period of time



in DeBry II, but their cause of action relates back to the



same events and the same conduct that were litigated



in DeBry I. The claims raised in DeBry II existed and



were sued on in DeBry I. DeBry II simply attempted to



relitigate under slightly different theories essentially the



same basic conduct that was in issue in DeBry I—the



building inspections, the issuance of the building permit,



and the certificate of occupancy.



As for the claim for a writ of mandamus, res judicata does not
apply, but there is nothing before the Court that indicates that
an official is presently refusing to perform a legal duty.



B. Sanctions



The DeBrys argue that Judge Rigtrup erred in imposing Rule
11 sanctions because there was no factual or legal basis
for doing so. That issue was not raised in the petition for
certiorari, and we do not address it on the merits. The DeBrys
have also raised other issues in their brief that were not raised
in their petition for certiorari. Again, those issues are not
properly before the Court.



Affirmed.



DURHAM and HOWE, JJ., concur.
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ZIMMERMAN, Chief Justice, concurring in part and
concurring in the result in part:
I join in all parts of Associate Chief Justice Stewart's opinion
except part IA. As to that part, I concur only in the result.
I limit my concurrence in part IA because, in my view, it
contains much commentary on prior history and case law and
on Utah constitutional theory that is quite arguable and does
not represent fairly what the court as a whole, as opposed
to Justice Stewart, has written in this area. However, since



the vast bulk of this discussion is dictum, I see no reason to
engage in a lengthy dispute over these matters at this time.



HALL, J., heard the arguments but retired before he could act
on the case.



All Citations



889 P.2d 428



End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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416 So.2d 1291
Supreme Court of Louisiana.



Mrs. Francois Maude DETRAZ et al.
v.



Anthony J. FONTANA, Jr. et al.



No. 81-C-3033.
|



July 2, 1982.



The Fifteenth Judicial District Court, Parish of Vermilion, G.
Bradford Ware, J., dismissed with prejudice defendants' third-
party demand against police jury and police jury secretary
treasurer for defendants' failure to furnish bond for attorney
fees, and an appeal was taken. The Court of Appeal, 406
So.2d 248, amended and affirmed in part, reversed in part, and
remanded. Certiorari was granted to address constitutional
challenges to statute requiring posting of bond raised by
defendants. The Supreme Court, Dixon, C. J., held that statute
which grants public officials right to require persons bringing
suit against them to furnish a bond for attorney fees before
proceeding with trial is unconstitutional as violative of equal
protection clauses of the State and Federal Constitutions and
in its denial to litigants of due process and open access to state
courts.



Reversed in part.



Marcus, J., concurred in the result.



Attorneys and Law Firms



*1291  Anthony J. Fontana, Jr. of Theall & Fontanna,
Abbeville, for applicants.



*1292  Paul G. Moresi, Jr. of Broussard, Broussard &
Moresi, Ltd., Abbeville, for respondents.



Opinion



DIXON, Chief Justice.



In a third party demand to a libel suit third party defendants
Hulin and the police jury filed a rule to require third party
plaintiffs Fontana and Dore to furnish a bond for attorney's



fees under R.S. 42:261 E. 1  Fontana and Dore opposed the
rule on the ground that the statute violates the equal protection
clause of the state and federal constitutions, that Hulin and



the police jury are not public officials, and that no attorney's
fees were being incurred by the third party defendants because
they were represented by the district attorney. On November
20, 1980 the trial court ordered Fontana and Dore to post
bond in the amount of $15,000 before December 20, 1980, in
default of which the third party demand would be dismissed.
No bond was posted; on December 23, 1980 the third party
claim was dismissed with prejudice.



1 This action for damages was brought by Mrs. Francois



Detraz, Marlene Detraz and Ada Detraz against Anthony



Fontana, Monte Williams, Charles Dore and Louisiana



State Newspapers, Inc., d/b/a Abbeville Meridional. The



petition alleges that defendants made certain libelous



statements concerning the lease of a tract of land for a



waste dumping site by Francois Detraz to the Vermilion



Parish Police Jury. Defendants Anthony Fontana and



Charles Dore answered the petition and filed a third



party demand against J. Minos Simon, the attorney



for plaintiffs, and the Vermilion Parish Police Jury,



as well as a reconventional demand against plaintiffs.



In a supplemental pleading defendants Fontana and



Dore filed a third party claim against Jewitt Hulin, the



secretary-treasurer of the police jury, alleging that the



statements made by them were based on information



supplied by Hulin.



The court of appeal upheld the constitutionality of R.S.
42:261 E. The trial court's ruling was reversed insofar as it
applied the provision to the police jury, the court noting that
the statute does not encompass public bodies; the court also
ruled that the third party demand should have been dismissed
without prejudice. 406 So.2d 248 (La.App.1981).



We granted certiorari to address the constitutional challenges
raised by third party plaintiffs.



1. History



R.S. 42:261 E provides:



“Any party who files suit against any duly elected or
appointed public official of this state of or any of its
agencies or political subdivisions for any matter arising
out of the performance of the duties of his office other
than matters pertaining to the collection and payment of
taxes and those cases where the plaintiff is seeking to
compel the defendant to comply with and apply the laws of
this state relative to the registration of voters, and who is
unsuccessful in his demands, shall be liable to said public
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official for all attorneys fees incurred by said public official
in the defense of said lawsuit or lawsuits, which attorneys
fees shall be fixed by the court.



The defendant public official shall have the right, by rule,
to require the plaintiff to furnish bond as in the case of bond
for costs, to cover such attorneys fees before proceeding
with the trial of said cause.” (Footnote omitted).



By Act 304 of 1960 the legislature added subsection D
(now E) to R.S. 42:261; it was passed by a unanimous vote
of each branch of the legislature and signed into law by
Governor Jimmie Davis. Although the legislative history of
this particular act is not available, a review of documents
endorsed by the legislature during the 1960 Regular Session
reveals the motivating force behind the passage of many
of these bills. The legislature approved thirty-five acts and
proposed four constitutional amendments which deal with



interracial relations. 2  Wollett, *1293  Race Relations, 21
La.L.Rev. 85, n. 1 (1961). According to Professor Wollett:



2 Compare these acts passed during the 1960 Regular



Session of the Mississippi legislature: chs. 241, 253, 254,



256-261, 273, 288, 365.



Several of the acts have been struck down on the basis



of racial discrimination. In Bush v. Orleans Parish



School Board, 187 F.Supp. 42 (E.D.La.1960), aff'd



365 U.S. 569, 81 S.Ct. 754, 5 L.Ed.2d 806, Acts



333, 495, 496 and 542 of 1960 (as well as Act 256



of 1958, Act 319 of 1956, and Act 555 of 1954)



were declared unconstitutional. See also Anderson v.



Martin, 375 U.S. 399, 84 S.Ct. 454, 11 L.Ed.2d 430



(1964), declaring Act 538 of 1960 unconstitutional;



Lombard v. Louisiana, 373 U.S. 267, 83 S.Ct. 1122,



10 L.Ed.2d 338 (1963), reversing convictions under



Act 77 of 1960.



Cost bond statutes were passed in other states around



the same time as the Louisiana provision. The Idaho



legislature enacted I.C. § 6-610 in 1953; RCW



4.96.010 was passed by the Washington legislature in



1967; the California provisions were added in 1963;



the 1962 legislature of Alaska enacted AS 09.50.260



(now repealed); a similar provision was passed in



Indiana in 1965 (Ind. 34-17-5).



“Many of these acts do not purport, on their face, to deal
with segregation or any other aspect of race relations as
such. It seems likely, however, on the basis of the facts
set forth in legislative debates, discussions, and comments,
that in operation they will affect primarily the Negro
population of the state.”



A joint resolution of the legislature evidences the contempt
of state leaders for the decision of the United States Supreme
Court in Brown v. Board of Education, 347 U.S. 483, 74



S.Ct. 686, 98 L.Ed. 873 (1954). 3  In the resolution the state
legislature announced its determination to carry on the fight
to “maintain segregation of the races in all phases of our
life in accordance with the customs, traditions and laws of



our State ...” 4  The statute now before us would further this
purpose by making it extremely costly, if not prohibitive,
for minority groups or individuals to bring suit against any
public official (school board member, police officer, police



juror) 5  for *1294  the redress of grievances suffered because
of race. The statute classifies litigants as either public officials
or those not public officials. Public officials can recover
attorney's fees if the plaintiff is unsuccessful, and obtain a
bond for attorney's fees before trial. Defendants who are not
public officials can recover attorney's fees only in certain



kinds of cases as provided by statute. 6



3 The resolution reads in part:



“Whereas, the rights and



liberties of the people of the



United States are threatened as



never before by enemies, both



foreign and domestic; and



Whereas, these enemies have concentrated their



attacks upon the States in the South and are there



employing what has been described by these enemies



as ‘the Party's most powerful weapon ... racial



tension’, and, the success of these subversive forces



has been so great that they have been able to pit one



section of the country against another, one branch of



the Federal Government against the governments of



the several states and, in many places, the people of



one race against the people of another; and



Whereas, in Louisiana the design of these evil forces



has been largely thwarted through the prompt and



vigorous action of the Legislature of Louisiana aided



by the other branches of the State Government, with



the result that the turmoil created by the Black Monday



decision of May 17, 1954, has been held in check



and relative peace and good will has been maintained



among our people; ...” H.Con.Res. 6, 23rd Reg.Sess.



(1960), Official Journal of the Senate (1960), at 210.



Other state legislatures reacted in a corresponding



manner to Brown v. Board of Education, supra. In



Cooper v. Aaron, 358 U.S. 1, 15, 78 S.Ct. 1401,



1408, 3 L.Ed.2d 5, 15 (1958), the Court discussed the



response of leaders in the State of Arkansas (the state



directly affected by Brown):
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“... the conditions they [findings of the district court]



depict are directly traceable to the actions of legislators



and executive officials of the State of Arkansas, taken



in their official capacities, which reflect their own



determination to resist this Court's decision in the



Brown case and which have brought about violent



resistance to that decision in Arkansas. In its petition



for certiorari filed in this Court, the School Board



itself describes the situation in this language: ‘The



legislative, executive, and judicial departments of the



state government opposed the desegregation of Little



Rock schools by enacting laws, calling out troops,



making statements villifying federal law and federal



courts, and failing to utilize state law enforcement



agencies and judicial processes to maintain public



peace.’ ”



The Court warned:



“... the constitutional rights of children not to be



discriminated against in school admission on grounds



of race or color declared by this Court in the Brown



case can neither be nullified openly and directly



by state legislators or state executive or judicial



officers, nor nullified indirectly by them through



evasive schemes for segregation whether attempted



‘ingeniously or ingenuously.’ ” 358 U.S. at 18, 78



S.Ct. at 1409, 3 L.Ed.2d at 16.



4 To the same effect, see also Governor's Address, Official



Journal of the House (1960), at 53 et seq.; Resolution 4



of the State of North Carolina read before the Louisiana



House of Representatives, Official Journal of the House



(1960), at 207 et seq.



5 The definition of a public official has been liberally



construed to include a high school principal (Prentice



v. McGowen, 346 So.2d 1361 (La.App.1977)), a



police officer (Houston v. Brown, 292 So.2d 911



(La.App.1974); Jones v. Anderson, 277 So.2d 697



(La.App.1973), writ denied 279 So.2d 697 (La.1973);



Bolden v. City of Shreveport, 278 So.2d 138



(La.App.1973), writ denied 279 So.2d 685 (La.1973);



Foshee v. Longino, 236 So.2d 870 (La.App.1970)), and



a state trooper (Brown v. Aetna Life & Casualty Ins. Co.,



394 So.2d 290 (La.App.1980)).



The term has not been construed so broadly as to



include public entities such as the state (Brown v.



Aetna Life & Casualty Ins. Co., supra) or a police jury



(Detraz v. Fontana, 406 So.2d 248 (La.App.1981)).



6 See Comment, Attorney's Fees As An Element of



Damages: The General Rule and Its Exceptions, 20



La.L.Rev. 389 (1960). See, e.g., R.S. 9:3902 (failure of



surety to pay); R.S. 22:658 (failure of insurance company



to pay); R.S. 23:632 (failure to pay employees' wages);



R.S. 38:2246 (claims of materialmen and laborers on



public works); R.S. 45:454 (enforcement of railroads'



obligation to relieve natural drainage); R.S. 23:1201.2



(arbitrary failure to pay workmen's compensation claim);



R.S. 23:364 (failure to pay minimum wage).



[1]  [2]  [3]  Wide discretion is normally afforded
legislative classifications; the legislative judgment will be
upheld “if any state of facts reasonably may be conceived
to justify it.” McGowan v. State of Maryland, 366 U.S. 420,
426, 81 S.Ct. 1101, 1105, 6 L.Ed.2d 393, 399 (1961). Racial
classifications, however, must be considered in “light of the
historical fact that the central purpose of the Fourteenth
Amendment was to eliminate racial discrimination emanating
from official sources in the States.” McLaughlin v. State of
Florida, 379 U.S. 184, 192, 85 S.Ct. 283, 288, 13 L.Ed.2d
222, 228 (1964). For this reason, racial classifications are
suspect and subject to the “most rigid scrutiny.” Loving
v. Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010
(1967); Brown v. Board of Education, supra. If viewed by
this stringent test the statute could not pass constitutional
muster (if it were established that racial reasons caused
the classification, a fact not evident from the face of the
statute). The purported purpose of protecting public officers
from litigation brought solely for its harassment value would
not satisfy the requirement of a “compelling governmental
interest.” Shapiro v. Thompson, 394 U.S. 618, 89 S.Ct. 1322,
22 L.Ed.2d 600 (1969).



Other than suits for taxes or voter registration, the statute
applies to suits, of whatever kind, brought by any person,
including paupers, so long as the party defendant is a public
official.



The appellate courts have fashioned various jurisprudential
exceptions to the statute to avoid its harsh application. In
Jones v. Anderson, 277 So.2d 697 (La.App.1973), writ denied
279 So.2d 697 (La.1973), the court held that a bond for
attorney's fees could not be imposed on an indigent. The court
examined the language in R.S. 42:261 E which states that the
plaintiff may be required to furnish bond “as in the case of
bond for costs” and analogized this provision to R.S. 13:4522,
concluding that since no bond for costs can be required of an
indigent under the latter statute, no bond could be demanded
under R.S. 42:261 E.



In Cogswell v. Town of Logansport, 321 So.2d 769
(La.App.1975), writ denied, 322 So.2d 768 and 323 So.2d
479 (La.1975), a writ of mandamus was sought by a town
to compel its police chief to put an abandoned trailer in the
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Detraz v. Fontana, 416 So.2d 1291 (1982)
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abandoned vehicles lot. The police chief asked that the town
post bond. On original hearing, the court held that R.S. 42:261
E does not apply to mandamus actions where suit is brought
to compel performance of an official duty. (On rehearing,
the court decided a stipulation by the parties that the officer
was sued on a matter arising out of the performance of his
duties precluded a determination of whether mandamus was
intended to be within the actions to which the statute applies).



In Collins v. Rozands, 385 So.2d 332 (La.App.1980), the
court avoided the constitutional question by finding that the
public officials were represented by insurance companies
who were paying the expenses of defense, and, therefore, no
attorney's fees were actually “incurred” by any official.



*1295  One appellate court has upheld the statute against
constitutional attack. In Houston v. Brown, 292 So.2d 911,
915 (La.App.1974), an action was brought against the City of
Shreveport and a police officer for personal injuries sustained
during an arrest. The court held that the statute did not deny “a
meaningful opportunity to be heard,” and that the Fourteenth
Amendment did “not demand access to the courts for all
individuals in all circumstances.” The bond requirement was
considered a legitimate exercise of legislative control over
litigation.



2. Equal Protection



The state and federal constitutional guarantees of equal
protection mandate that state laws affect alike all
persons and interests similarly situated. U.S.Const.Amend.
XIV; La.Const. art. 1, § 3 (1974). The effect of the
bond requirement is to create two classes of litigants
indistinguishable from each other except that one is a private
citizen and the other is an elected or appointed public official.
As a result of this distinction the class composed of public
officials is entitled to demand that a bond for attorney's fees be
furnished before the litigation may proceed; no corresponding
privilege is afforded members of the other class. Litigants
generally are required to pay their own attorney's fees in
Louisiana. Failure to post the bond will result in dismissal of



the lawsuit. 7  This statutory scheme creates a classification
which substantially burdens the right of some persons to be
compensated for injuries suffered by them while not placing
such a burden on other individuals. Such classifications are
permissible only if they are:



7 The sanction of dismissal was developed by the courts.



See Gisclair v. Ripp, 378 So.2d 553 (La.App.1979).



“... reasonable, not arbitrary, and ... rest upon some ground
of difference having a fair and substantial relation to
the object of the legislation, so that all persons similarly
circumstanced shall be treated alike....” Royster Guano
Co. v. Virginia, 253 U.S. 412, 415, 40 S.Ct. 560, 561, 64
L.Ed.2d 989, 990-991 (1920).
Reed v. Reed, 404 U.S. 71, 76, 92 S.Ct. 251, 254, 30
L.Ed.2d 225, 229 (1971); Dandridge v. Williams, 397 U.S.
471, 520-522, 90 S.Ct. 1153, 1179-1180, 25 L.Ed.2d 491,
522-523 (1970) (Marshall, J., dissenting).



It is argued that the bond requirement is a justifiable means
to deter frivolous suits instituted against public officials
for harassment. No support for the suggestion that suits
are brought against public officials for harassment with
greater frequency than suits against other defendants has been
presented in brief or in argument.



A similar statute was invalidated in Sheffield v. State, 92
Wash.2d 807, 601 P.2d 163 (1979), on an equal protection



ground. 8  In that case, the court summarily struck down
a provision which entailed the filing of a surety bond



contemporaneously with institution of suit against the state, 9



relying on Hunter v. North Mason High School, 85 Wash.2d
810, 539 P.2d 845 (1975). Hunter dealt with a “nonclaim”
statute which required notice of claims against governmental
entities to be given within 120 days from the date the claim
arose. The court held that, even under minimal scrutiny, the
statute bore no reasonable relation to its *1296  asserted
purposes-it unjustifiably discriminated against persons with
claims against the government in violation of the equal



protection clause of the Fourteenth Amendment. 10



8 But see Pigg v. Brockman, 79 Idaho 233, 314 P.2d 609



(Idaho 1957), holding that a statute requiring a plaintiff



to file an undertaking for costs before maintaining a



suit against an officer charged with the enforcement of



criminal laws did not violate the equal protection clause.



9 The statute provides in part:



“Any person or corporation having any claim against



the state of Washington shall have a right of action



against the state in the superior court. The plaintiff in



such action shall, at the time of filing his complaint,



file a surety bond executed by the plaintiff and a



surety company authorized to do business in the



state of Washington to the effect that such plaintiff
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will indemnify the state against all costs that may



accrue in such action, and will pay to the clerk



of said court all costs in case the plaintiff shall



fail to prosecute his action or to obtain a judgment



against the state: Provided, That in actions for the



enforcement or foreclosure of any lien upon, or to



determine or quiet title to, any real property in which



the state of Washington is a necessary or proper party



defendant no surety bond as above provided for shall



be required.” RCW 4.92.010.



10 Several other states have held that a provision requiring



a private citizen to notify the governmental entity



within a certain time period (ranging from 30 to 120



days) unconstitutionally discriminates against the private



plaintiff in derogation of the Fourteenth Amendment.



See Reich v. State Highway Dept., 386 Mich. 617, 194



N.W.2d 700 (1972); Kossak v. Stalling, 277 N.W.2d 30



(Minn.1979); O'Neil v. City of Parkersburg, 237 S.E.2d



504 (W.Va.1977); Turner v. Staggs, 89 Nev. 230, 510



P.2d 879 (1973), cert. denied 414 U.S. 1079, 94 S.Ct.



598, 38 L.Ed.2d 486.



“... This prerequisite to tort recovery has no counterpart
in actions between private parties. The statutes thus
create two classes of tortfeasors, governmental and
nongovernmental, and grant the one a procedural
advantage not available to the other. Concomitantly they
produce two classes of tort victims and place a substantial
burden on the right to bring an action of one of them.”
Hunter v. North Mason High School, supra, 539 P.2d at
847.



[4]  In the case before us, the instant statute also divides
tortfeasors into two classes: governmental tortfeasors and
private tortfeasors. Simultaneously two classes of victims
are created: victims of governmental tortfeasors and victims
of private tortfeasors. Only the first class of victims must
suffer the additional burden of a bond for attorney's fees. No
reasonable justification for this disparate treatment has been
supplied. The statute violates the equal protection clauses of
the state and federal constitutions.



3. Due Process and Access to Courts



[5]  The challenged provision is also defective because it
deprives the plaintiff of due process and denies open access
to the courts. U.S.Const.Amends. V, XIV; La.Const. art. 1 §§
2, 22 (1974). In Beaudreau v. Superior Court of Los Angeles
County, 14 Cal.3d 448, 121 Cal.Rptr. 585, 535 P.2d 713
(1975), a cost bond statute was struck down on the ground



that it constituted a taking of property without a prior hearing
in violation of the due process clause of the Fourteenth



Amendment. 11  The court noted that the purpose of the
challenged sections was to protect public entities and public
employees against unmeritorious litigation. As in this case,
decisional law allowed the plaintiff an opportunity to qualify
to proceed in forma pauperis. Under the statute, the court
reasoned that a taking occurs if the *1297  plaintiff refuses
to post the bond and thereby relinquishes his property interest
in the form of his claim against the public entity or employee.
Conversely, should the plaintiff secure his undertaking from
a corporate entity, he will forfeit the nonrefundable premium;
if money is deposited in court, the plaintiff is deprived of
its use during pendency of the suit. The court concluded
that due process mandates a hearing before the undertaking
is posted to inquire into the merits of the litigation and the
reasonableness of the amount of the bond in light of the
defendant's probable expenses.



11 The defective sections read as follows:



“(a) At any time after the filing of the complaint in



any action against a public entity, the public entity



may file and serve a demand for a written undertaking



on the part of each plaintiff as security for the



allowable costs which may be awarded against such



plaintiff. The undertaking shall be in the amount of



one hundred dollars ($100) for each plaintiff or in



the case of multiple plaintiffs in the amount of two



hundred dollars ($200), or such greater sum as the



court shall fix upon good cause shown, with at least



two sufficient sureties, to be approved by the court.



Unless the plaintiff files such undertaking within 20



days after service of a demand therefor, his action shall



be dismissed.



(b) This section does not apply to an



action commenced in a small claims court.”



Cal.Ann.Gov.Code § 947 (West 1954).



“(a) At any time after the filing of the complaint in



any action against a public employee or former public



employee, if a public entity undertakes to provide for



the defense of the action, the attorney for the public



employee may file and serve a demand for a written



undertaking on the part of each plaintiff as security



for the allowable costs which may be awarded against



such plaintiff. The undertaking shall be in the amount



of one hundred dollars ($100), or such greater sum as



the court shall fix upon good cause shown, with at least



two sufficient sureties, to be approved by the court.



Unless the plaintiff files such undertaking within 20



days after service of the demand therefor, his action



shall be dismissed.
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(b) This section does not apply to an



action commenced in a small claims court.”



Cal.Ann.Gov.Code § 951 (West 1954).



An equal protection argument was not presented to



the court. See Beaudreau v. Superior Court of Los



Angeles County, supra, 121 Cal.Rptr. at 587, n.5, 535



P.2d at 715 n. 5. The requirement of a prior hearing is



embodied in an Indiana provision dealing with bonds



in public lawsuits. Ind. 34-17-5. Due to this safeguard,



the statute withstood due process attack in State ex rel.



Haberkorn v. DeKalb Circuit Court, 251 Ind. 283, 241



N.E.2d 62 (1968).



In Williams v. London, 370 So.2d 518, 521 (La.1979),
Judge Tate observed in a concurring opinion that the
constitutionality of R.S. 42:261 E was not before the court.
Citing Beaudreau v. Superior Court of Los Angeles County,
supra, he stated that the Louisiana statute is invalid for reasons
similar to those used to invalidate the California statute:



“... a requirement that a citizen furnish a bond and be liable
for attorney's fees when he sues a public official, whereas
an official suing a citizen need not file bond or be liable
for attorney's fees, is in my opinion unconstitutional. For
one reason, the statute offends Art. 1, Section 22, La.Const.
of 1974: ‘All courts shall be open, and every person shall
have an adequate remedy by due process of law and justice,
administered without denial, partiality, or unreasonable
delay, for injury to him in his person, property, reputation,
or other rights.’ ”



In Boddie v. Connecticut, 401 U.S. 371, 374-375, 91 S.Ct.
780, 784, 787, 28 L.Ed.2d 113, 117, 120 (1971), the
court declared that a Connecticut statute which required
prepayment of court fees and costs violated due process
because it precluded access to the courts to those plaintiffs
who could not afford to pay the costs. The court stated:



“Perhaps no characteristic of an organized and cohesive
society is more fundamental than its erection and
enforcement of a system of rules defining the various rights



and duties of its members, enabling them to govern their
affairs and definitively settle their differences in an orderly,
predictable manner....”



“Just as a generally valid notice procedure may fail to
satisfy due process because of the circumstances of the
defendant, so too a cost requirement, valid on its face,
may offend due process because it operates to foreclose
a particular party's opportunity to be heard. The State's
obligations under the Fourteenth Amendment are not
simply generalized ones; rather, the State owes to each
individual that process which, in light of the values of a free



society, can be characterized as due.” 12



12 But see United States v. Kras, 409 U.S. 434, 93 S.Ct. 631,



34 L.Ed.2d 626 (1973); Ortwein v. Schwab, 410 U.S.



656, 93 S.Ct. 1172, 35 L.Ed.2d 572 (1973), rehearing



denied 411 U.S. 922, 93 S.Ct. 1551, 36 L.Ed.2d 315.



The present statute unconstitutionally denies litigants due
process and open access to Louisiana courts.



For these reasons, that portion of the judgment of the Court
of Appeal upholding the constitutionality of R.S. 42:261 E
is reversed, and R.S. 42:261 E is declared unconstitutional;
the demand of third party defendant Jewitt Hulin for bond for
attorney's fees is rejected, at the cost of third party defendant.



WATSON, J., concurs.



LEMMON, J., concurs and will assign reasons.



MARCUS, J., concurs in the result.



All Citations



416 So.2d 1291
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116 Ariz. 576
Supreme Court of Arizona, In Banc.



Keith A. EASTIN and Rosemary
Eastin, husband and wife, Petitioners,



v.
The Honorable Robert C. BROOMFIELD,
Presiding Judge of the Maricopa County
Superior Court, the Honorable Rufus C.



Coulter, Jr., Judge of the Maricopa County
Superior Court, Robert R. Mills, William S.



Weast, D. O., and Scottsdale Family Physicians,
Ltd., an Arizona Corporation and William R.



Gerchick, William R. Gerchick, personally and
individually, Real Parties In Interest, Respondents.



No. 13114.
|



Sept. 27, 1977.



Spouses brought action to recover against osteopath and
another defendant on theory that there was a failure
to exercise reasonable care in administering the drug
“Talwin” to husband. Spouses subsequently brought a
petition for special action questioning certain rulings and the
constitutionality of Medical Malpractice Act. The Supreme
Court, Cameron, C. J., held that: (1) provisions, which require
that party submit medical malpractice action to medical
liability review panel and which provide that panel's findings
can be introduced to jury, do not violate right to trial by
jury; (2) fact that Act provides that a lawyer and a licensed
health care provider are to be two of the members of such a
panel does not cause the Act to encroach on judicial power
of state courts in violation of state constitutional provision;
(3) provisions requiring submission of medical malpractice
action to medical liability review board do not deny equal
protection; (4) provision, which abolishes the collateral
source evidentiary rule, does not violate state constitutional
provisions; (5) provision, which requires that nonprevailing
party before panel must post bond before proceeding to trial
in medical malpractice action, violated State Constitution's
privileges and immunities clause; (6) panel's refusal to allow
medical doctor to testify as to standard of care required of
osteopath in regard to use of drugs was not an abuse of
discretion and (7) trial court did not err in failing to provide
completely new panel after disqualification of doctor member
of panel.



Matter remanded.
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Opinion



CAMERON, Chief Justice.



We accepted jurisdiction of this petition for special action
to consider the constitutionality of the medical liability
review panels as provided by A.R.S. ss 12-567, et seq. In
addition to the constitutionality of the statute, we must also
consider whether the trial judge was within his discretion
in refusing to allow a medical doctor to testify as to the
degree of professional skill required by an osteopathic doctor
in the prescribing of certain drugs to a patient, and whether
the Presiding Judge of the Superior Court was correct in
refusing to submit the case to an entirely new panel after the
disqualification of one of the members of the first panel.



The facts necessary for a determination of this matter are as
follows. Petitioners, Keith A. Eastin and Rosemary Eastin,
husband and wife, brought an action against Dr. William R.
Gerchick and Scottsdale Family Physicians, Ltd., alleging
failure to exercise reasonable care in the administration of
the drug Talwin to Keith Eastin. The matter was submitted
to a medical review panel as provided by *579  **747
A.R.S. ss 12-561 to 569. This Act, Chapter 5.1 of Title
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12, was enacted in February of 1976 and provides for the
creation of medical liability review panels consisting of a
superior court judge, one attorney, and one physician or
licensed health care provider in the same field of health care
as the defendant (s 12-567(B)). Upon the filing of a medical
malpractice action, the matter must be referred to this medical
liability review panel within 10 days after the expiration of
the time for defendant's answer (s 12-567(A)). The matter
is then submitted to the panel under such procedural rules
as established by the Supreme Court, but with relaxed rules
of procedure (s 12-567(D)). After hearing, the panel files a
decision finding either for the plaintiff or for the defendant (s
12-567(G)).



If either party rejects the decision of the panel, the plaintiff
may then proceed with litigation in the Superior Court (s
12-567(H)). However, if he does proceed, he must post a
$2,000 bond secured by cash or its equivalent, and if such
bond is not posted before the plaintiff proceeds, the action
shall be dismissed (s 12-567(I)). The same is true of the
defendant. If he refuses to accept the recommendations of the
panel and does not file the bond, the matter shall proceed
in a default manner (s 12-567(J)). s 12-568 provides for a
review of the attorney's fees in a health care action, and s
12-569 provides for the non-admissibility at a subsequent trial
of evidence of medical malpractice insurance by a licensed
health provider. s 12-567(M) provides that the conclusions
of the panel may be admitted into evidence, but the panel
members themselves may not be called to testify as to the
merits of the case, and the jury shall be instructed that the
conclusion of the panel shall not be binding but should be
accorded such weight as they choose to give it. s 12-565
abolishes the collateral source rule.



At the hearing of the panel, the petitioners called a Dr.
John Palmer as an expert witness. Dr. Palmer possessed a
Bachelor's, Master's, and Doctor's degrees in Pharmacology
as well as a Doctor's degree in Medicine. Dr. Palmer is
a licensed internist in Arizona and an Assistant Professor
of Internal Medicine at the University of Arizona Medical
School. Because the defendant Dr. Gerchick is a Doctor of
Osteopathy and Dr. Palmer is a Doctor of Medicine, the trial
court would not allow Dr. Palmer to testify as to the standard
of care required of Dr. Gerchick in the administration of
drugs.



Also at the first hearing, it appeared that the medical member
of the review panel, a Doctor of Osteopathy, had been
suspended from the practice of osteopathic medicine for three
months for the abusive and unprofessional prescription of



narcotic drugs and was on probation at the time of the hearing.
The doctor was excused, but instead of starting over with
a new panel as petitioner requested, the Presiding Judge
of Maricopa County appointed a new medical member and
proceeded with the hearing.



From these rulings the petitioners brought a petition for
special action which also questions the constitutionality of the
Act.



A. CONSTITUTIONALITY OF THE ACT



Petitioners contend that the Act is unconstitutional for the
following reasons:
1. The medical review panels violate the petitioners' right to
trial by jury.



2. The introduction of the panel's finding at the subsequent
trial is an impermissible comment on the evidence by the
judge.



3. The medical review panel usurps the judicial function of
the court.



4. The medical review panel denies equal protection of the
laws.



5. The abolition of the collateral source rule is a “special law”
in violation of Arizona Constitution, Art. IV, Part 2, s 19; is a
limitation on damages contrary to Arizona Constitution, Art.
II, s 31 and Art. XVIII, s 6; and also is a denial of due process
and equal protection of the laws.



6. The requirement of a $2,000 cost bond is a denial of the
equal protection of the laws.



*580  **748  [1]  At the outset it should be noted that
there is a strong presumption supporting the constitutionality
of a legislative enactment and the party asserting its
unconstitutionality bears the burden of overcoming the
presumption. State v. Krug, 96 Ariz. 225, 393 P.2d 916
(1964); Landgraff v. Wagner, 26 Ariz.App. 49, 546 P.2d 26
(1976).



1. Right to trial by jury.
[2]  Petitioners contend that A.R.S. s 12-567, which requires



that the party submit his case first to the medical liability
review panel and then permits the introduction of their
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findings to the jury, violates their right to trial by jury as
guaranteed by Art. II, s 23 of the Arizona Constitution.



The Act provides that upon the filing of a medical malpractice
action the matter shall be referred to a panel for its review. The
panel is to find either for the plaintiff or for the defendant on
each claim presented, and by the terms of A.R.S. s 12-567(M),
its conclusions are admissible in any subsequent trial on the
matter. A.R.S. s 12-567(M) further provides:



“Parties may, in the opening statement or
argument to the court or jury, comment
on the panel's conclusion in the same
manner as any other evidence introduced
at trial. Panel members may not be
called to testify as to the merits of the
case. The jury shall be instructed that
the conclusion of the panel shall not
be binding but shall be accorded such
weight as they choose to give it.”



We do not agree that this provision violated the petitioners'
right to trial by jury. Once the panel has considered the
evidence and a decision has been rendered, either party is
free to proceed to trial and present his case to a jury. A.R.S.
s 12-567(H). The jury remains the final arbiter of the issues
raised and the facts presented. The statute does not take away
the right of the party to have the matter finally and fully
determined by the jury.



Petitioners further contend that no jury will be able to
objectively evaluate the conclusion reached by the panel or
to follow the court's instructions as to how much weight they
are to accord such finding, and that, in effect, this procedure
violates the plaintiffs' right to trial by jury. Again, we do not
agree.



In Meeker v. Lehigh Valley R. R. Co., 236 U.S. 412, 35 S.Ct.
328, 59 L.Ed. 644 (1915), the United States Supreme Court
rejected an assertion similar to the one made by petitioners
here. In that case the court held that a provision permitting the
introduction of the prior findings and order of the Interstate
Commerce Commission as prima facie evidence of facts
contained therein in a civil action by a shipper against a
defendant carrier, does not violate the right to trial by jury. In
reaching that conclusion, the court said:
“It is also urged, as it was in the courts below, that the
provision in s 16 that, in actions like this, ‘the findings and
order of the Commission shall be prima facie evidence of the



facts therein stated’ is repugnant to the Constitution in that
it infringes upon the right of trial by jury and operates as a
denial of due process of law.



“This provision only establishes a rebuttable presumption.
It cuts off no defense, interposes no obstacle to a full
contestation of all the issues, and takes no question of fact
from either the court or jury. At most, therefore, it is merely
a rule of evidence. It does not abridge the right of trial by
jury, or take away any of its incidents.” 236 U.S. at 430, 35
S.Ct. at 335, 59 L.Ed. at 657. See also Ex Parte Peterson, 253
U.S. 300, 40 S.Ct. 543, 64 L.Ed. 919 (1920) and Comiskey v.
Arlen, 55 A.D.2d 304, 390 N.Y.S.2d 122 (1976).



In Meeker, supra, the decisions of the commission were prima
facie evidence of facts alleged. In the instant case, the finding
of the panel is merely evidence which the jury may reject or
accept as the case may be.



Also, while the Arizona Act does not permit the members of
the panel to be called to testify, that in no way precludes either
party from impeaching the panel's conclusion *581  **749
by competent evidence. Neither does the Act prevent a party
from showing that relevant evidence for whatever reason was
not, in fact, presented to the panel. In essence, the panel's
finding constitutes an expert opinion which the jury may hear,
evaluate, accept or reject just as it would any other expert
opinion.



We are aware that the Ohio court in Simon v. St. Elizabeth
Medical Center, 3 Ohio Op.3d 164, 355 N.E.2d 903
(C.P.1976) held that the introduction of the decision of a panel
similar to our own so substantially reduces a party's ability
to prove his case as to deny him the right to a trial by jury.
However, we do not agree with that conclusion.



We note first that under the Ohio statute there construed not
only could the panel's decision be introduced, but, in addition,
either party could call the individual arbitrators to testify. This
procedure enabled the prevailing party to bolster the panel's
decision by testimony at trial and in our view distinguishes
that case from the one at bar. Moreover, we believe, as did the
court in Halpern v. Gozan, 85 Misc.2d 753, 381 N.Y.S.2d 744
(Sup.Ct.1976), that if the trial court properly instructs the jury
they will perform their role as the exclusive finder of fact.
[3]  Petitioners, however, further contend that the procedure



violates Art. XVIII, s 5 of the Arizona Constitution which
provides as follows:
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“Section 5. The Defense of contributory
negligence or of assumption of risk shall,
in all cases whatsoever, be a question of
fact and shall, at all times, be left to the
jury.”



Assuming that the panel could find for the defendant
based upon plaintiff's contributory negligence, it is
petitioners' contention that the medical liability review panel
unconstitutionally invades the province of the jury to alone
decide the issue of contributory negligence.



A.R.S. s 12-567(G) provides that the panel's finding is to be
stated either as:
“1. ‘After considering all evidence presented to the panel, we
find for the plaintiff’; or



“2. ‘After considering all evidence presented to the panel, we
find for the defendant’.”



Such a finding may or may not be based upon an application
of the law of contributory negligence. We find nothing in the
procedures established by s 12-567 that takes from the jury
its power to apply the defense or not as it sees fit. The jury,
of course, may be instructed as to the law of contributory
negligence just as it would in any other case and the final
determination on that issue will remain with the jury.



We do not believe that the introduction of the panel's findings
usurps the right of the jury to resolve the issue of contributory
negligence.



2. Judge's comment on evidence.



Petitioners contend that that introduction of the panel's
findings at the subsequent trial constitutes an impermissible
comment on the evidence by a judge who presided at the
hearing and was a part of the panel. Petitioners' argument
is based on Art. VI, s 27 of the Arizona Constitution. That
section provides in pertinent part:



“Section 27. Judges shall not charge
juries with respect to matters of fact, nor
comment thereon, but shall declare the
law.”



[4]  The purpose of Art. VI, s 27 is to prohibit judges
presiding at trial from expressing their opinion as to the



evidence presented. State v. Barnett, 111 Ariz. 391, 531 P.2d
148 (1975); State v. Godsoe, 107 Ariz. 367, 489 P.2d 4
(1971). A judge who is shrouded with authority by virtue of
his position in presiding at a trial, will, if he is permitted to
comment on the evidence, unduly influence the jury and this
danger is greatest when the judge is instructing the jury. See
Beasley v. State, 20 Ariz. 237, 179 P. 647 (1919).



[5]  Under the provisions of A.R.S. s 12-567(L), the Superior
Court judge who sits on the panel is prohibited from presiding
at *582  **750  any trial arising out of the claim. Thus, the
judge who participated in the panel's decision will not be able
to comment on the evidence or unduly influence the jury. We
find no constitutional violation.



3. Judicial function of Arizona courts.
[6]  Petitioners assert that the provisions of A.R.S. s



12-567 which empower the medical liability review panel to
conduct a hearing and find either for the plaintiff or for the
defendant, invade the judicial function of the Arizona courts
as enunciated in Art. VI, s 1 of the Arizona Constitution. That
section provides as follows:



“Section 1. The judicial power shall
be vested in an integrated judicial
department consisting of a Supreme
Court, such intermediate appellate courts
as may be provided by law, a superior
court, such courts inferior to the superior
court as may be provided by law, and
justice courts.”



The argument put forth is that the presence of a lawyer
and a health care provider on the panel having the authority
to determine both procedural and substantive issues of law
affecting the rights of the citizens of Arizona violates Art. VI,
s 1.



In support of their argument, petitioners rely upon the
decision of the Illinois Supreme Court in Wright v. Central Du
Page Hospital Ass'n, 63 Ill.2d 313, 347 N.E.2d 736 (1976).
In that case the court held that the presence of a doctor and
a lawyer on the medical review panel violated an Illinois
constitutional provision similar to our own vesting exclusive
judicial power in the courts. Stating that “(t)he application of
principles of law is inherently a judicial function,” the court
ruled the statute there in question usurped the judicial power
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of the courts by allowing the non-judicial members of the
panel to decide questions of law and fact.



We believe that case is readily distinguishable. Under
the Illinois statute (I.R.S. Ch. 110 s 58.8) if the parties
either agree to be bound or unanimously accept the panel's
recommendation, it may serve as the sole basis for the entry
of judgment. By contrast, under the provisions of our statute,
the panel's finding is intended to encourage settlements and
may be introduced into evidence at any subsequent trial, as
discussed above, but it can never suffice for the entry of
judgment against either party.
[7]  The provisions of s 12-567 do not empower the medical



liability review panels to enter judgment against either party.
Its actions are at most advisory. As was stated by Judge Fred
C. Struckmeyer, Sr., writing for this court in Stuart v. Norviel,
26 Ariz. 493, 226 P. 908 (1924):
“Judicial power is the power of the court to decide and
pronounce a judgment and carry it into effect between persons
and parties who bring a case before it for decision.” 26 Ariz.
at 501, 226 P. at 910.



In the instant case, the parties may accept or reject the decision
as they wish.



The procedures established by A.R.S. s 12-567 do not
encroach upon the judicial power of the court and are not
violative of Art. VI, s 1 of our Constitution.



4. Does the medical liability review panel deny equal
protection of the laws to malpractice plaintiffs?



In determining whether the panel provisions violate the equal
protection clause, we apply the traditional equal protection
test as expressed by the United States Supreme Court:
“In the area of economics and social welfare, a State does
not violate the Equal Protection Clause merely because
the classifications made by its law are imperfect. If the
classification has some ‘reasonable basis,’ it does not offend
the Constitution simply because the classification ‘is not
made with mathematical nicety or because in practice it
results in some inequality.’ ” Dandridge v. Williams, 397
U.S. 471, 485, 90 S.Ct. 1153, 1161, 25 L.Ed.2d 491, 501-02
(1970).



And:
“ * * * The constitutional safeguard is offended only
if the classification rests on grounds wholly irrelevant to



the achievement of the State's objective. *583  **751
State legislatures are presumed to have acted within their
constitutional power despite the fact that, in practice, their
laws result in some inequality. A statutory discrimination
will not be set aside if any state of facts reasonably may be
conceived to justify it. * * * ” McGowan v. State of Maryland,
366 U.S. 420, 425-26, 81 S.Ct. 1101, 1105, 6 L.Ed.2d 393,
399 (1961).



[8]  We will uphold the classification if there exists any set
of facts under which the classification rationally furthers a
legitimate legislative purpose. State v. Kelly, 111 Ariz. 181,
526 P.2d 720 (1974), cert. denied 420 U.S. 935, 95 S.Ct. 1143,
43 L.Ed.2d 411 (1975); Uhlmann v. Wren, 97 Ariz. 366, 401
P.2d 113 (1965).



[9]  Petitioner asserts the classification is arbitrary and
unreasonable in that the treatment accorded to medical
malpractice plaintiffs is different from tort plaintiffs
generally. The medical malpractice plaintiff must first
submit his claim to the medical liability review panel
before the matter can be heard by the Superior Court.
A.R.S. s 12-567(A). The petitioner cites Simon v. St.
Elizabeth Medical Center, 3 Ohio Op.3d 164, 355 N.E.2d
903 (C.P.1976), which decision held that the compulsory
arbitration provisions of the Ohio Medical Act violated, inter
alia, equal protection of the laws. We do not agree with the
conclusion reached by that court.



The panel provision was one of the several provisions
enacted by the Arizona legislature in an effort to curb
rising medical malpractice insurance premiums. At the
time the Act was enacted, there was evidence that
medical malpractice insurance costs, as well as hospital
professional liability costs, were doubling every three years.
(Arizona Medical Malpractice Insurance Study, Booz, Allen
Consulting Actuaries, prepared for the Arizona Legislative
Council.)



By providing a system whereby the meritorious claims could
be separated from the frivolous ones prior to trial and
pretrial settlements would be encouraged, the Act promoted
a legitimate legislative purpose. See Halpern v. Gozan, 85
Misc.2d 753, 381 N.Y.S.2d 744 (1976).



We do not believe that the panel provisions violate the equal
protection clause because the classification created by the Act
has a rational basis.
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5. Abolition of the collateral source rule.



The common law collateral source rule excludes at trial
evidence of any benefits received by the injured party from
sources other than the tortfeasor and prohibits any reduction
of damages recovered because of such benefits. One rationale
for the rule is that if the recovery were reduced by the amount
of collateral benefits, the deterrent impact of tort actions
would be diminished. Another rationale is that since the
plaintiff paid for the benefits, his foresight should not lessen
the tortfeasor's liability nor should the plaintiff be penalized
for his purchase of increased protection.



The validity of these rationales has been questioned by
commentators. Comment, An Analysis of State Legislative
Response to the Medical Malpractice Crisis, 1975 Duke
L.J. 1417, 1447-1450; see 2 Harper & James, The Law of
Torts s 25.22 (1956). Several legislatures have abrogated
the collateral source rule in medical malpractice actions
by enacting provisions which make evidence of collateral
payments to the plaintiff admissible at trial. See, e. g.,
Cal.Civil Code s 3333.1 and statutes of other states cited in
Comment, supra. In a day of increased insurance protection,
this rule has allowed plaintiffs to effectuate double and even
triple recovery as a result of injuries received by them.



The petitioners contend that provisions of the Arizona
Medical Malpractice Act, A.R.S. s 12-561, et seq., abolishing
the collateral source rule, is unconstitutional in that it (a) is
a special law, (b) is a limitation on damages, and (c) denies
equal protection of the laws.



*584  **752  a. Are the panel provisions and the collateral
source evidentiary rules “special laws” enacted in violation
of Arizona Constitution, Art. IV, Part 2, s 19?



Art. IV, Part 2, s 19 provides:
“Section 19. No local or special laws shall be enacted in any
of the following cases, that is to say:



“3. Changing rules of evidence.



“5. Regulating the practice of courts of justice.



“6. Limitation of civil actions * * *.



“13. Granting to any corporation, association, or individual,
any special or exclusive privileges, immunities, or
franchises.”



This article “was patterned after those which occurred
in many state constitutions in the late nineteenth century
following a proliferation of special and local laws in post-
Civil War legislatures.” Jones v. State Board of Medicine, 97
Idaho 859, 876, 555 P.2d 399, 416 (1976). In Jones, the Idaho
Supreme Court stated that the “purpose of such constitutional
provisions was ‘to prevent legislation bestowing favors on
preferred groups or localities.’ ” 97 Idaho at 876, 555 P.2d at
416, quoting State Ex Rel. Idaho State Park Board v. City of
Boise, 95 Idaho 380, 383, 509 P.2d 1301, 1304 (1973).
[10]  The “special” laws proscribed by Art. IV must be



contrasted with “ general” laws which are permissible. A law
is “general” if it confers rights and privileges or imposes
restrictions upon all persons of a given class. Schrey v.
Allison Steel Mfg. Co., 75 Ariz. 282, 255 P.2d 604 (1953).
This court has defined a “general” law as follows:
“Laws operating uniformly upon all of a class, when the
classification has a basis founded in reason, are not obnoxious
to any constitutional provision with which we are familiar.
Legislation of the kind is common and often necessary.
The legislative judgment in all such matters, unless palpably
arbitrary, is controlling upon the courts.” Hazas v. State, 25
Ariz. 453, 458, 219 P. 229, 231 (1923).



[11]  We believe that the legislature has the right to abolish
the collateral source rule as it affects medical malpractice
cases just as it has done in the workmen's compensation field.
Ruth v. Industrial Commission,107 Ariz. 572, 490 P.2d 828
(1971).



The Arizona Medical Malpractice Act, A.R.S. s 12-561, et
seq., operates alike upon all of a given class, i. e., health
care providers and persons suing them. Such a classification
is reasonable. Landgraff v. Wagner, 26 Ariz.App. 49, 546
P.2d 26 (1976). The Act was a legislative response to
the difficulties faced by doctors and hospitals in obtaining
insurance coverage at reasonable rates. We believe the Act is
a general law and does not violate Art. IV, Part 2, s 19 of the
Arizona Constitution.



b. Limitation on damages.
[12]  Petitioner contends, however, that abolition of the



collateral source evidentiary rule constitutes a statutory
limitation on damages in contravention of Ariz.Const., Art.
II, s 31, and Art. XVIII, s 6.
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Ariz.Const., Art. II, s 31 states:
“* * * Damages for death or personal injuries



“Section 31. No law shall be enacted in this State limiting the
amount of damages to be recovered for causing the death or
injury of any person.”



Ariz.Const., Art. XVIII, s 6 states:
“* * * Recovery of damages for injuries



“Section 6. The right of action to recover damages for injuries
shall never be abrogated, and the amount recovered shall not
be subject to any statutory limitation.”



The petitioners contend that A.R.S. s 12-565(A) and (B)
constitute a statutory limitation on damages because the
statute “specifically invite(s) the jury to consider damages
claimed by the plaintiff in light of collateral benefits
received.” We do not agree that A.R.S. s 12-565 limits the
amount of damages recoverable.



*585  **753  The purpose of this rule is to inform the
fact finder of the true extent of the plaintiff's economic loss
in order to avoid the inequity of windfall recoveries. The
resulting judgments will no doubt reflect a set-off for the
benefits the plaintiff has already received and these lower
judgments would be reflected in lower malpractice insurance
premiums, one of the objectives of the legislation. It should
be noted that admission into evidence of plaintiffs' collateral
benefits in no way guarantees any reduction in the damages
awarded by the trier of fact. The jury may still choose to
ignore the collateral benefits in making its decision as to the
damages sustained by the plaintiffs.



c. Equal protection and due process.
[13]  The petitioners further contend that the abrogation of



the collateral source evidentiary rule, A.R.S. s 12-565(A),
in conjunction with the non-admissibility of the health care
provider's liability insurance coverage, A.R.S. s 12-569,
arbitrarily precludes the petitioners from recovering certain
expenses that all other tort claimants are entitled to and
denies them fundamental due process and equal protection
of the laws. The petitioners cite Simon v. St. Elizabeth
Medical Center, supra, and Graley v. Satayatham,74 Ohio
Op.2d 316, 343 N.E.2d 832 (C.P.1976). The Ohio courts
held that Sec. 2307.42(B) (Ohio Revised Code) of the Ohio
Malpractice Law, which required malpractice complaints to
list all benefits of any kind paid or payable to the claimant as



a result of the incident forming the basis of the medical claim,
denied the malpractice plaintiff the equal protection of the
laws. There was “ no compelling governmental interest” for
this “separate and unequal treatment,” said the Graley court,
because the “extending of special litigation benefits to the
medical profession” could cause a decline in the quality of
health care if that profession is held less accountable than
formerly to the public. 343 N.E.2d at 838.



We do not agree. Abolition of the collateral source rule does
not deprive the medical malpractice claimant of any property
interest accorded protection by the due process clause of the
United States Constitution. Nor is the application of the rule
only to malpractice actions so arbitrary and unreasonable as
to deny to medical malpractice claimants equal protection of
the laws. The rule was intended by the legislature to give
the jury the true extent of damages sustained by the plaintiff
thereby. By scaling down the size of jury verdicts by the
amount of collateral benefits the plaintiff may have received,
the legislature could reasonably assume that a reduction in
premiums would follow. This was one of the reasons for the
Act. The legislature is entitled to proceed “one step at a time,
addressing itself to the phase of the problem which seems
most acute to the legislative mind.” Williamson v. Lee Optical
Co., 348 U.S. 483, 489, 75 S.Ct. 461, 465, 99 L.Ed. 563, 573
(1955).



6. Is the $2,000 cost bond unconstitutional?



The Arizona Constitution, Art. II, provides:
“s 13. Equal privileges and immunities



“Section 13. No law shall be enacted granting to any
citizen, class of citizens, or corporation other than municipal,
privileges or immunities which, upon the same terms, shall
not equally belong to all citizens or corporations.”



[14]  This clause commands that “all citizens of our State,
regardless of their financial status, must be afforded an equal
opportunity to the courts and an equal opportunity to appeal.”
Hampton v. Chatwin, 109 Ariz. 98, 99, 505 P.2d 1037, 1038
(1973).



[15]  If the medical liability review panel finds for the
defendant and the plaintiff proceeds with litigation against
the defendant, A.R.S. s 12-567(I) imposes the requirement
of a $2,000 cost bond secured by cash or its equivalent to
be posted by the plaintiff payable to the defendant for the
defendant's assessed costs and attorney's fees if the plaintiff
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does not prevail in the final judgment. The same bond applies
to the defendant if the defendant proceeds to trial after the
panel finds for the plaintiff. A.R.S. s 12-567(J).



*586  **754  A.R.S. s 12-567(K) authorizes the presiding
judge, upon motion, to reduce the amount of the bond upon
a determination that the party required to post the bond is
indigent, “or upon other just cause.” However, the judge
“may not eliminate the requirement of the bond.” A.R.S. s
12-567(I) makes payment of the bond a condition precedent
to maintaining a malpractice action in the superior court: “If
such bond is not posted before the plaintiff proceeds further
in the action, the action shall be dismissed.”



A.R.S. s 12-567(K) prohibits the presiding judge from
waiving the bond requirement altogether. As to the indigent,
the statute violates the Arizona constitutional privileges and
immunities clause, Art. II, s 13, by denying access to the
courts. As to the non-indigent, it places a heavier burden upon
his access to the court and therefore violates the same clause
of the Arizona Constitution. Hampton v. Chatwin, supra.



B. ABUSE OF DISCRETION



1. Could Dr. Palmer testify?



At the hearing before the panel, the petitioners called Dr. John
Palmer, a medical doctor, to testify as to the standard of care
required of Dr. Gerchick, a Doctor of Osteopathy. Dr. Palmer
was not allowed to testify because he was not of the same
school of health care as the defendant.



It is generally held that a practitioner of one school of
health care is not competent to testify as an expert in a
malpractice action against a practitioner of another discipline
of health care. (See Annot. 85 A.L.R.2d 1022) An exception
is recognized by some jurisdictions where the testimony
indicates the two schools follow the same standards and a
breach of that standard by a member of one school would be
a breach by a member of the other school. James v. Falk, 226
Or. 535, 360 P.2d 546 (1961); Korljan v. Johnson, 96 Ariz.
25, 391 P.2d 584 (1964). Petitioners contend that the standard
for the use of drugs is the same and that it was apparent
that medical doctors and osteopathic doctors follow the same
procedure, consult the same sources, The Pharmacological
Basis of Therapeutics, and have the same standards.
[16]  [17]  While we might be persuaded to sustain the



admission of Dr. Palmer's testimony based upon a recitation
of the facts as stated in the pleadings filed in this court,



the record before us does not indicate that it was an abuse
of discretion to exclude the evidence before the panel. The
admissibility of expert testimony is a question for the judge
or, in this case, the panel. State v. Kelly, 111 Ariz. 181, 526
P.2d 720 (1974), cert. denied, 420 U.S. 935, 95 S.Ct. 1143,
43 L.Ed.2d 411 (1975). We cannot state it was an abuse of
that discretion to not allow Dr. Palmer to testify.



2. Failure to resubmit to a new panel.
[18]  Petitioners further contend that the trial court erred



in not providing for a completely new panel after the first
doctor member was disqualified. We do not agree. There is
no indication that the disqualified doctor prejudiced the other
members of the panel. A substitute was provided and the
reconstituted panel heard the matter. We find no error.



C. DISPOSITION



[19]  Having found that the provision of the statute requiring
a $2,000 bond to be unconstitutional, this does not mean that
we must find the entire statute unconstitutional. We have
stated:
“* * * it is well settled in this state that where the valid
parts of a statute are effective and enforceable standing alone
and independent of those portions declared unconstitutional,
the court will not disturb the valid law if the valid and
invalid portions are not so intimately connected as to raise
the presumption the legislature would not have enacted
one without the other, and the invalid portion was not the
inducement of the act.” Selective Life Ins. Co. v. Equitable
Life Assurance Society of U.S., 101 Ariz. 594, 599, 422 P.2d
710, 715 (1967). See also Millet v. Frohmiller, 66 Ariz. 339,
188 P.2d 457 (1948); State v. Coursey, 71 Ariz. 227, 225 P.2d
713 (1950).



**755  *587  The rest of the statute being a workable entity
without the $2,000 bond requirement, the statute stands.



The matter is remanded to the trial court for further action
consistent with this opinion.



STRUCKMEYER, V. C. J., and HAYS, HOLOHAN and
GORDON, JJ., concur.
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386 F.3d 344
United States Court of Appeals,



First Circuit.



John EULITT and Belinda Eulitt, as
Parents and Next Friends of Cathleen



N. EULITT, et al., Plaintiffs, Appellants,
v.



State of MAINE, DEPARTMENT OF
EDUCATION, et al., Defendants, Appellees.



No. 04–1496.
|



Heard Sept. 9, 2004.
|



Decided Oct. 22, 2004.



Synopsis
Background: Parents brought suit alleging Maine statute
providing that only nonsectarian schools were eligible for
receipt of public funds for tuition purposes violated the Equal
Protection clause of the Fourteenth Amendment. The United
States District Court for the District of Maine, 307 F.Supp.2d
158, John A. Woodcock, Jr., J., granted Maine's motion for
summary judgment, and appeal was taken.



Holdings: The Court of Appeals, Selya, Circuit Judge, held
that:



[1] Court was not bound under doctrine of stare decisis by
First Circuit's decision in Strout v. Albanese, and thus the
Court would review the issue anew;



[2] parents lacked third-party standing to raise constitutional
claim on behalf of Catholic school;



[3] statute did not violate the Free Exercise Clause; and



[4] rational relationship existed between statute and Maine's
legitimate interests, and thus statute did not violate Equal
Protection.



Affirmed.



Attorneys and Law Firms



*346  Stephen C. Whiting, with whom The Whiting Law
Firm, P.A. was on brief, for appellants.



Paul Stern, Deputy Attorney General, with whom G. Steven
Rowe, Attorney General, William H. Laubenstein, III, and
Sarah A. Forster, Assistant Attorneys General, were on brief,
for appellees.



Robert H. Chanin, Andrew D. Roth, Laurence Gold, Bredhoff
& Kaiser, P.L.L.C., Elliott M. Mincberg, Judith E. Schaeffer,
Ayesha N. Khan, Zachary L. Heiden, Jeffrey A. Thaler, and
Bernstein, Shur, Sawyer & Nelson, P.A. on consolidated
brief for Maine Education Association, National Education
Association, Americans United for Separation of Church and
State, People for the American Way Foundation, and Maine
Civil Liberties Union, amici curiae.



Before BOUDIN, Chief Judge, SELYA, Circuit Judge, and



SCHWARZER, * Senior District Judge.



* Of the Northern District of California, sitting by



designation.



Opinion



SELYA, Circuit Judge.



This case calls upon us to decide whether the Equal Protection
Clause requires Maine to extend tuition payments to private
sectarian secondary schools on behalf of students who reside
in a school district that makes such payments available on a
limited basis to private nonsectarian secondary schools. We
hold that the Equal Protection Clause does not impose any
such obligation. Accordingly, although our reasoning differs
from that of the district court, we affirm the entry of summary
judgment in the defendants' favor.



I. BACKGROUND
By statute, Maine commits to providing all school-aged
persons with “an opportunity to receive the benefits of a free
public education,” Me.Rev.Stat. Ann. tit. 20–A, § 2(1) (West
2004), and vests authority in local school districts to fulfill
that undertaking by maintaining and supporting elementary
and secondary education, id. §§ 2(2), 4501. School districts,
known in Maine's bureaucratic argot as school administrative
units, enjoy some flexibility in administering this guarantee.
They may satisfy the state mandate in any of three ways:
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by operating their own public schools, see id. § 1258(1),
by contracting with outside public schools to accept their
students, see id. §§ 1258(2), 2701; or by paying private
schools to provide such an education, see id. §§ 2951,
5204(4). State law bars a school district that exercises the
third option from paying tuition to any private sectarian
school. Id. § 2951(2).



The town of Minot comprises a school administrative unit.
It has decided to operate its own grade school (kindergarten
through eighth grade), but has chosen to outsource secondary
education. To this end, Minot has contracted with a
neighboring school district—the town of Poland—to educate
at least 90% of its eligible students at Poland Regional High
School (PRHS). The contract gives Minot the right to send
up to 10% of its high schoolers to other *347  approved
nonsectarian secondary schools (private or public) so long
as those students can demonstrate that they have educational
needs that PRHS cannot satisfy. The superintendent of School
Union # 29, which consists of the school administrative units
of Poland, Mechanic Falls, and Minot, reviews applications
for such alternative placements on a case-by-case basis. By
operation of section 2951(2), however, sectarian schools
cannot win approval for publicly funded tuition payments
(and, thus, Minot cannot underwrite tuition for youths seeking
to attend such schools).



John and Belinda Eulitt and Kelly J. MacKinnon are parents
residing in Minot who, on their own dime, send their
daughters to St. Dominic's Regional High School, a Catholic
secondary school that is indisputably sectarian. They believe
that, under Minot's education plan, the state and the town
should pay tuition directly to St. Dominic's on behalf of
their daughters because PRHS does not offer classes in
Catholic doctrine or teach from a Catholic viewpoint (and,
therefore, does not meet the full range of their daughters'
educational needs). The parents have not submitted formal
applications for such funding because section 2951(2), which
forbids the payment of public dollars to sectarian schools,
would prevent the superintendent from approving any such
applications. Instead, as parents and next friends of their
daughters, they brought suit in Maine's federal district court
against various state educational authorities. Pertinently,
their complaint alleged that section 2951(2)'s restriction on
the approval of sectarian schools for placements funded
by public tuition payments violates the Equal Protection
Clause of the Fourteenth Amendment because that restriction
discriminates on the bases of religion, religious speech, and
viewpoint. Additionally, the complaint asserted a separate



equal protection claim on behalf of St. Dominic's, in which the
parents argued that section 2951(2) strips the school of equal
protection of the laws because it denies the school the ability
to receive public funds for providing secondary education
services even though it allows private nonsectarian schools to
receive such stipends.



In due course, the parties cross-moved for summary
judgment. The district court referred the motions to a
magistrate judge who recommended, inter alia, that summary
judgment be granted in favor of the defendants on the equal
protection claims. Eulitt v. Me. Dep't of Educ., No. 02–
162, 2003 WL 21909790, at *4 (D.Me. Aug.8, 2003). The
magistrate judge ruled that the Equal Protection Clause does
not compel the provision of public funds to private sectarian
schools, even when a school district has chosen to subsidize
the payment of tuition to private nonsectarian schools on
a limited basis. Id. at *3–4. On objection, see 28 U.S.C. §
636(b)(1); Fed.R.Civ.P. 72(b), the district court concurred
with the magistrate judge's recommended decision, but it did
so solely on the ground that this court's decision in Strout
v. Albanese, 178 F.3d 57 (1st Cir.1999), had “authoritatively
answered exactly the same questions Plaintiffs now urge this
Court to decide,” and, therefore, pretermitted further inquiry
under the doctrine of stare decisis. Eulitt v. Me. Dep't of Educ.,
307 F.Supp.2d 158, 161 (D.Me.2004). This appeal ensued.



II. ANALYSIS
The appellants hawk three propositions on appeal. First, they
urge that the doctrine of stare decisis does not foreclose
consideration of their substantive claims. Second, they
contend that the Establishment Clause does not compel Maine
to eschew public funding of sectarian education (and, hence,
does not prevent the *348  state from providing the redress
that they seek). Third, they asseverate that section 2951(2)
violates the Equal Protection Clause because it discriminates
on the bases of religion, religious speech, and viewpoint. We
consider these propositions sequentially.



A. Stare Decisis.



[1]  [2]  As a general matter, the doctrine of stare decisis
precludes the relitigation of legal issues that have previously
been heard and authoritatively determined. Stewart v. Dutra
Constr. Co., 230 F.3d 461, 467 (1st Cir.2000). In other words,
stare decisis “renders the ruling of law in a case binding
in future cases before the same court or other courts owing
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obedience to the decision.” Gately v. Massachusetts, 2 F.3d
1221, 1226 (1st Cir.1993) (emphasis in original). For present
purposes, the question reduces to whether our earlier decision
in Strout constitutes such a bar.



Strout arose in a very similar posture. There, we upheld the
constitutionality of section 2951(2) against equal protection,
establishment, and free exercise challenges brought by
parents (not the present plaintiffs) who sought public funding
for their children's matriculation at St. Dominic's. Strout, 178
F.3d at 64–65. The Strout panel rejected the equal protection
challenge because Maine had shown a compelling interest
in avoiding an Establishment Clause violation through the
exclusion of sectarian schools from its secondary education
tuition program. Id. at 64. Two members of the panel further
speculated, in dictum, that if Maine's proffered interest had
been found to depend upon an erroneous understanding of the
Establishment Clause (that is, if it had been determined that
payments to sectarian schools were permissible under that
clause), then the state's exclusion of sectarian schools from
the tuition program would not withstand scrutiny. Id. at 64 n.
12.



Three years later, the Supreme Court decided Zelman
v. Simmons–Harris, 536 U.S. 639, 122 S.Ct. 2460, 153
L.Ed.2d 604 (2002). That opinion altered the landscape of
Establishment Clause jurisprudence in the school finance
context by upholding a program that allowed income-
qualified parents in Cleveland to elect to apply state-funded
school vouchers toward their children's tuition at private
sectarian schools. Id. at 644–46, 663, 122 S.Ct. 2460. The
Zelman Court announced that indirect public aid to sectarian
education is constitutionally permissible when the financial
assistance program has a valid secular purpose, provides
benefits to a broad spectrum of individuals who can exercise
genuine private choice among religious and secular options,
and is neutral toward religion. Id. at 662–63., 122 S.Ct. 2460



Last term, the Supreme Court again addressed the application
of the First Amendment to educational funding issues. The
Court upheld a Washington state college scholarship program
that prohibited the application of scholarship funds toward the
pursuit of a devotional theology degree. Locke v. Davey, 540
U.S. 712, 124 S.Ct. 1307, 1309, 158 L.Ed.2d 1 (2004). In so
doing, the Court reaffirmed that “ ‘there is room for play in the
joints' ” between the Religion Clauses. Id. at 1311 (quoting
Walz v. Tax Comm'n, 397 U.S. 664, 669, 90 S.Ct. 1409, 25
L.Ed.2d 697 (1970)). By this, the Davey Court meant that



“there are some state actions permitted by the Establishment
Clause but not required by the Free Exercise Clause.” Id.



[3]  The Zelman opinion raises the distinct possibility that
Strout's view of Maine's asserted interest depended upon
an incorrect interpretation of the Establishment Clause's
strictures. Davey also *349  casts doubt on the reasoning of
Strout because it clarifies, and subtly alters, the decisional
framework to be applied to equal protection claims that
are rooted in allegations of religious discrimination. The
district court nevertheless declined to consider the effects of
Zelman and Davey on the continuing vitality of Strout. We
do not find fault with that cautious approach. See Crowe v.
Bolduc, 365 F.3d 86, 94 (1st Cir.2004) (noting that district
court correctly regarded circuit precedent as “good law” even
though a subsequent Supreme Court dictum had “presaged
the demise” of the rule stated therein). Until a court of
appeals revokes a binding precedent, a district court within
the circuit is hard put to ignore that precedent unless it
has unmistakably been cast into disrepute by supervening
authority. See Sarzen v. Gaughan, 489 F.2d 1076, 1082 (1st
Cir.1973) (explaining that stare decisis requires lower courts
to take binding pronouncements “at face value until formally
altered”); cf. Agostini v. Felton, 521 U.S. 203, 237–38, 117
S.Ct. 1997, 138 L.Ed.2d 391 (1997) (reaffirming that the
Court has the prerogative to overrule its own decisions).



We are, of course, in a somewhat different position. Even
though “our precedent-based system of justice places a
premium on finality, stability, and certainty in the law,”
Stewart, 230 F.3d at 467, “stare decisis is neither a
straightjacket nor an immutable rule,” Carpenters Local
Union No. 26 v. U.S. Fid. & Guar. Co., 215 F.3d 136, 142
(1st Cir.2000). Thus, a panel of the court of appeals has some
flexibility, modest though it may be, with respect to its own
precedents.



Ordinarily, newly constituted panels in a multi-panel circuit
should consider themselves bound by prior panel decisions.
See United States v. Rodriguez, 311 F.3d 435, 438–39 (1st
Cir.2002); United States v. Wogan, 938 F.2d 1446, 1449
(1st Cir.1991). This rule is a specialized application of the
stare decisis principle. It is, however, subject to at least two
exceptions, either of which may warrant a departure from a
prior holding.



The first exception comes into play when a preexisting
panel opinion is undermined by subsequently announced
controlling authority, such as a decision of the Supreme
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Court, a decision of the en banc court, or a statutory
overruling. Williams v. Ashland Eng'g Co., 45 F.3d 588, 592
(1st Cir.1995). That exception does not apply here. Although
Zelman did confirm that the state may provide funding for
sectarian education in certain instances, see Zelman, 536
U.S. at 662–63, 122 S.Ct. 2460, the decision depended upon
the Court's careful consideration of the facts underlying the
Cleveland voucher program, see id. at 653–57, 122 S.Ct.
2460. Even after Zelman and Davey, it is fairly debatable
whether or not the Maine tuition program could survive an
Establishment Clause challenge if the state eliminated section
2951(2) and allowed sectarian schools to receive tuition



funds. 1  Thus, the newly emergent Supreme Court case law
does not necessarily undercut the Strout panel's premise, 178
F.3d at 64 & n. 12, that Maine could not extend funding
to sectarian schools under its program without violating the
Establishment Clause.



1 Without belaboring the point, we note that the Maine



program is substantially narrower than the “broad[ ]



undertaking by the State to enhance educational



options” that was under scrutiny in Zelman, 536 U.S.



at 647, 122 S.Ct. 2460. Moreover, Maine's scheme



provides for the approval of applications based on



an individualized assessment of educational benefit,



whereas the Cleveland program employed only objective



criteria of financial need and residency. See id. at 662,



122 S.Ct. 2460.



*350  A second exception exists when recent Supreme
Court precedent calls into legitimate question a prior opinion
of an inferior court. Carpenters Local Union No. 26, 215
F.3d at 141; see also Crowe, 365 F.3d at 89, 92. In that
context, a reviewing court must pause to consider the likely
significance of the neoteric Supreme Court case law before
automatically ceding the field to an earlier decision. See
Williams, 45 F.3d at 592 (explaining that stare decisis may
yield in “those relatively rare instances in which authority
that postdates the original decision, although not directly
controlling, nevertheless offers a sound reason for believing
that the former panel, in light of fresh developments, would
change its collective mind”).



We think that this exception applies here. In Strout, the
panel explicitly relied on “the present state of jurisprudence”
in determining that Maine's interest in excluding sectarian
schools from its tuition program would survive any level of
scrutiny because the Establishment Clause likely required the
state to maintain such an exclusion. Strout, 178 F.3d at 64.
In reaching this conclusion, the panel candidly observed that



“the guidance provided by the Supreme Court has been less
than crystalline.” Id. Zelman and Davey obviously constitute
significant developments in the pertinent jurisprudence and
shed new light on the case law upon which the Strout decision
hinged. If these decisions, collectively, do not make the law
crystalline, they at least provide more focused direction than
was available to the Strout panel. Consequently, we find
it incumbent upon us to reject a rote application of stare
decisis here and to undertake a fresh analysis. See Arecibo
Cmty. Health Care, Inc. v. Puerto Rico, 270 F.3d 17, 24 (1st
Cir.2001).



B. The Establishment Clause.



The appellants' second proposition invites us to determine
whether the state's asserted interest in maintaining section
2951(2)'s parochial school exclusion in order to avoid
an Establishment Clause violation is a valid one. This
proposition is asserted out of order: because the response to it
depends upon what level of scrutiny we should apply in this
case, the proposition itself is not susceptible to consideration
at a preliminary point in our analysis. We explain briefly.



It cannot be gainsaid that Establishment Clause defenses
sometimes trigger consideration of hypothetical statutory
schemes to determine whether entanglement concerns
actually justify a particular feature of a challenged law.
However, such defenses should not be addressed until a
court has identified the right at issue and ascertained the
level of scrutiny that attaches to it. See, e.g., Good News
Club v. Milford Cent. Sch., 533 U.S. 98, 112–13, 121 S.Ct.
2093, 150 L.Ed.2d 151 (2001) (weighing the validity of a
school's Establishment Clause defense after finding that the
challenged restriction constituted viewpoint discrimination
and that strict scrutiny therefore applied); Widmar v. Vincent,
454 U.S. 263, 270–71, 102 S.Ct. 269, 70 L.Ed.2d 440
(1981) (determining first that religious group's exclusion from
open forum was discriminatory, and then reviewing school's
Establishment Clause defense for retaining its existing forum
access policy instead of adopting a hypothetical policy that
would be more inclusive). That sequence is particularly
significant in view of the time-honored axiom that federal
courts should withhold decision on vexing constitutional
questions until consideration of those questions becomes
necessary. See Ala. State Fed'n of Labor v. McAdory, 325 U.S.
450, 461, 65 S.Ct. 1384, 89 L.Ed. 1725 (1945) (noting that
“[i]t has long been [the Court's] considered practice not to
decide abstract, hypothetical or contingent questions, *351
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or to decide any constitutional question in advance of the
necessity for its decision”) (citations omitted); El Dia, Inc. v.
Hernandez Colon, 963 F.2d 488, 494 (1st Cir.1992) (similar).



That ends this aspect of the matter. Consideration of the
question that the appellants seek to pose—whether section
2951(2) or some similar restriction is indispensable to Maine's
obligation to keep its tuition program in compliance with the
Establishment Clause—is premature at this juncture. Instead,
we explore the contours of the right at issue and ascertain what
level of scrutiny an Establishment Clause defense would have
to survive.



C. Equal Protection.



The heart of the appellants' claim is the proposition that
section 2951(2) violates both the equal protection rights of
St. Dominic's and the appellants' own equal protection rights
(as parents and next friends of their children) because the
statute discriminates on the bases of religion and religious
speech. Before untangling this argument, we first address the
threshold question of standing.



[4]  [5]  [6]  1. Standing. We start with the question
whether the appellants have standing to raise a constitutional
claim on behalf of St. Dominic's. An individual who asserts
the constitutional rights of a third party must, of course,
satisfy the Article III requirements of injury in fact, causation,
and redressability with respect to the third-party claim. See
Valley Forge Christian Coll. v. Americans United for Sep.
of Church & State, Inc., 454 U.S. 464, 472, 102 S.Ct. 752,
70 L.Ed.2d 700 (1982). In addition, that party must satisfy
the prerequisites that arise from prudential limitations on the
jurisdiction of the federal courts, namely, that the litigant
personally has suffered an injury in fact that gives rise to a
sufficiently concrete interest in the adjudication of the third
party's rights; that the litigant has a close relationship to the
third party; and that some hindrance exists that prevents the
third party from protecting its own interests. Powers v. Ohio,
499 U.S. 400, 411, 111 S.Ct. 1364, 113 L.Ed.2d 411 (1991);
Playboy Enters. v. Pub. Serv. Comm'n, 906 F.2d 25, 37 (1st
Cir.1990).



In the case at hand, the appellants contend that section
2951(2) causes them injury in fact because it compels the
superintendent to reject all applications for the funding of a
high school education at St. Dominic's on the ground that the
school is religiously oriented (and, thus, ineligible to receive



tuition payments). Therefore, the statute's restriction on the
school translates into the parents' inability to gain approval
for the public funding of their children's sectarian education.
This link between the appellants' interests and those of St.
Dominic's may suggest the type of special relationship that
would support a departure from the general proscription on
jus tertii claims. See, e.g., Craig v. Boren, 429 U.S. 190,
195, 97 S.Ct. 451, 50 L.Ed.2d 397 (1976) (finding vendor
satisfied jus tertii requirement to advocate for rights of third-
party consumers who may wish to purchase its wares); Pierce
v. Soc'y of Sisters, 268 U.S. 510, 535, 45 S.Ct. 571, 69 L.Ed.
1070 (1925) (recognizing standing of religious schools to
assert the rights of potential pupils who might seek access to
their education services).



Assuming for argument's sake, but without deciding, that both
an injury and a sufficient relationship exist, the appellants
nonetheless stumble on the third step of the jus tertii standing
framework: they have wholly failed to show any obstacle
preventing St. Dominic's from bringing suit to protect
itself against the imagined infringements. The appellants
have advanced no credible suggestion either that *352  St.
Dominic's is generically unable to assert its rights or that the
circumstances of this case create some idiosyncratic barrier to
such a suit. Then, too, all of the environmental factors point
the other way. For one thing, section 2951(2) does not impose
or threaten to impose any criminal or civil penalty for any
action that might be taken by sectarian schools. Thus, this
case does not fall into the isthmian category of cases in which
courts have recognized jus tertii standing because a third
party is understandably reluctant to engage in the allegedly



protected activity for fear of prosecution or other penalty. 2



See, e.g., Broadrick v. Oklahoma, 413 U.S. 601, 612, 93
S.Ct. 2908, 37 L.Ed.2d 830 (1973) (recognizing third-party
standing to bring First Amendment overbreadth claims). For
another thing, the appellants are not exposed to any criminal
or civil penalty because of their interaction with the school;
accordingly, cases in which the putative litigant faced such
penalties by providing assistance or service to the holder of
the third-party right are inapposite. See, e.g., Craig, 429 U.S.
at 193–94, 97 S.Ct. 451 (finding third-party standing where
litigant, a beer vendor, faced sanctions and loss of license for
sales to men between eighteen and twenty years of age). And,
finally, this case is not one in which the right-holder has little
or no financial incentive to pursue suit or, alternatively, would
face great difficulty in demonstrating that the alleged injury
was likely to reoccur. See, e.g., Powers, 499 U.S. at 414–15,
111 S.Ct. 1364 (noting that the barriers to suit by a potential
juror who believes he has been excluded because of race
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are “daunting” because of the small financial stake involved
as well as the difficulty of proving that such discrimination
would recur).



2 The appellants alleged for the first time in their appellate



briefs that St. Dominic's faced an obstacle to suit arising



out of the risk of “reprisals” by the appellees (e.g.,



the loss of approved status for purposes of Maine's



compulsory school laws). This charge, in addition to



being belated, is entirely without foundation in the



summary judgment record. We therefore reject it out of



hand.



At the expense of carting coal to Newcastle, we add that
the underlying justifications for the prudential limitation on
third-party standing could be thwarted were the appellants
allowed to serve as proxy-holders for St. Dominic's. Those
justifications include the venerable tenet that “third parties
themselves usually will be the best proponents of their own
rights.” Singleton v. Wulff, 428 U.S. 106, 114, 96 S.Ct. 2868,
49 L.Ed.2d 826 (1976). They also include the wise counsel
that, sometimes, the holder of a right has reasons of its own for
not pursuing potential claims. See, e.g., Friedman v. Harold,
638 F.2d 262, 265–66 (1st Cir.1981). An exception to these
basic maxims sometimes is warranted because a congruence
of interests exists between a litigant and a third party. See
Playboy Enters., 906 F.2d at 38. Here, however, it is by
no means apparent that the appellants and St. Dominic's
share a common interest; it is entirely possible that the
school has refrained from litigation precisely because it is
not interested in participating in Maine's tuition program and
thereby subjecting itself to any number of concomitant state
regulations. Cf., e.g., Am. Library Ass'n v. Odom, 818 F.2d 81,
82 (D.C.Cir.1987) (finding that researchers seeking access
to certain library materials could not assert library's property
rights); Friedman, 638 F.2d at 266 (finding that bankruptcy
trustee was an inappropriate party to assert certain rights of
debtor).



For these reasons, we hold that the appellants lack third-party
standing to advance St. Dominic's equal protection claim.



*353  [7]  This holding does not end our odyssey. Although
the appellants lack standing to pursue their jus tertii claim,
they do have standing in their own right to seek global relief
in the form of an injunction against the enforcement of section
2951(2) and a declaration of the statute's unconstitutionality.
The appellants have established standing directly based on
their allegation that section 2951(2) effectively deprives
them of the opportunity to have their children's tuition



at St. Dominic's paid by public funding. Even though it
is the educational institution, not the parent, that would
receive the tuition payments for a student whose “educational
requirements” application was approved, it is the parent who
must submit such an application and who ultimately will
benefit from the approval. Because section 2951(2) imposes
restrictions on that approval, the parents' allegation of injury
in fact to their interest in securing tuition funding provides
a satisfactory predicate for standing. See Bennett v. Spear,
520 U.S. 154, 168–69, 117 S.Ct. 1154, 137 L.Ed.2d 281
(1997) (explaining that harm “produced by determinative or
coercive effect” upon a third party satisfies the injury in fact
requirement when the harm is “fairly traceable” to that effect).



2. The Merits. We thus proceed to the merits of the appellants'
equal protection claim and consider whether recent Supreme
Court precedents, especially the Court's opinions in Zelman
and Davey, provide a sound basis for overturning Strout.



In undertaking this examination, we review the district
court's entry of summary judgment de novo, considering the
record and all reasonable inferences therefrom in the light
most favorable to the summary judgment losers (here, the
appellants). Garside v. Osco Drug, Inc., 895 F.2d 46, 48 (1st
Cir.1990). Our consideration is not inextricably linked to the
district court's stare decisis theory; rather, we may affirm the
entry of summary judgment on any independent ground fairly
presented in the record. Houlton Citizens' Coalition v. Town
of Houlton, 175 F.3d 178, 184 (1st Cir.1999).



The appellants first contend that section 2951(2)
discriminates against them on the basis of religion by
forcing them to choose between a publicly funded education
and what they describe as “their fundamental right[ ] of
religion.” Appellants' Br. at 22. They attempt to position this



harm under the rubric of equal protection, 3  avoiding any
detailed reference to the Free Exercise Clause even though
that clause defines the scope of the fundamental right to
religion incorporated by the Fourteenth Amendment's equal
protection guarantee. *354  See Johnson v. Robison, 415
U.S. 361, 375 n. 14, 94 S.Ct. 1160, 39 L.Ed.2d 389 (1974).



3 In their briefs, the appellants alternately invoke



the language of fundamental rights and suspect



classifications. We focus here on their claim of



religion as a fundamental right. We note, however,



the hopelessness of any effort to suggest that those



who choose to send their children to religious



schools comprise a suspect class. The Supreme Court
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has taken a very limited approach in recognizing



suspect classifications. See, e.g., Johnson v. Robison,



415 U.S. 361, 375 n. 14, 94 S.Ct. 1160, 39



L.Ed.2d 389 (1974) (describing criteria for establishing



a suspect classification). The traditional indicia of



suspect classification, such as immutable characteristics



determined by birth or membership in a group that is



politically powerless, are not present in this case. See id.



(declining to categorize group of religious conscientious



objectors as a suspect class); see also Corp. of the



Presiding Bishop of the Church of Jesus Christ of Latter–



Day Saints v. Amos, 483 U.S. 327, 338–39, 107 S.Ct.



2862, 97 L.Ed.2d 273 (1987) (explaining that although



laws that draw distinctions among religions can give



rise to a suspect classification triggering strict scrutiny,



provisions that distinguish generally between secular and



religious entities engender rational basis scrutiny).



[8]  This crabbed approach will not wash. In Davey, the
Supreme Court clearly rejected this type of effort to erect
a separate and distinct framework for analyzing claims of
religious discrimination under the Equal Protection Clause.
See Davey, 124 S.Ct. at 1312 n. 3 (confirming that the
Free Exercise Clause provides the primary framework for
assessing religious discrimination claims). Along these lines,
the Court held that if a challenged program comports with
the Free Exercise Clause, that conclusion wraps up the
religious discrimination analysis. See id. Thus, rational basis



scrutiny applies to any further equal protection inquiry. 4



See id.; see also Johnson, 415 U.S. at 375 n. 14, 94
S.Ct. 1160 (explaining that once a law is found to be
valid with respect to the free exercise right, there is “no
occasion to apply to the challenged classification a standard
of scrutiny stricter than the traditional rational-basis test”
in addressing an equal protection claim). Accordingly, we
inquire whether intervening Supreme Court precedent alters
the panel's conclusion in Strout that section 2951(2) marks no
free exercise violation.



4 The majority in Strout found it unnecessary to articulate



the particular level of scrutiny it employed in rejecting



the equal protection challenge. Strout, 178 F.3d at 64.



To the extent the panel may have suggested that a



religious discrimination claim might be twice subjected



to an analysis aimed at determining the level of scrutiny



to be applied—once under the Free Exercise Clause



and again as a freestanding claim under the Equal



Protection Clause—that implication must be abandoned.



Davey unequivocally rejected such an approach on



the ground that the free exercise analysis definitively



answers the question whether the challenged state action



impermissibly infringes upon the fundamental right to



religion. See Davey, 124 S.Ct. at 1312 n. 3. Thus, an



equal protection claim that challenges a law found not



to violate the Free Exercise Clause gives rise only to



rational basis review. See id.



[9]  In Strout, the panel held that section 2951(2) imposes
no substantial burden on religious beliefs or practices—
and therefore does not implicate the Free Exercise Clause
—because it does not prohibit attendance at a religious
school or otherwise prevent parents from choosing religious



education for their children. 5  Strout, 178 F.3d at 65.
Far from undermining that analysis, Davey reinforces it.
Indeed, Davey confirms that the Free Exercise Clause's
protection of religious beliefs and practices from direct
government encroachment does not translate into an
affirmative requirement that public entities fund religious
activity simply because they choose to fund the secular
equivalents of such activity. See Davey, 124 S.Ct. at 1313.
Consequently, the appellants' effort to characterize Maine's
decision not to deploy limited tuition dollars toward the
funding of religious education as an impermissible burden on
their prerogative to send their children to Catholic school is
futile. The fact that the state cannot interfere with a parent's
fundamental right to choose religious education for his or
her child does not mean that the state must fund that choice.
Cf. Maher v. Roe, 432 U.S. 464, 475–77, 97 S.Ct. 2376, 53
L.Ed.2d 484 (1977) (explaining that the fundamental right to
abortion does not entail a *355  companion right to a state-
financed abortion).



5 We add that the statute does not exclude residents of



Minot from participation in the tuition program on the



basis of religion; all school-aged residents are equally



eligible to apply for the benefit that the program extends



—a free secular education. Any shift in the decisional



calculus for parents who must decide whether to take



advantage of that benefit or pay to send their children to



a school that provides a religious education is a burden



of the sort permitted in Davey, 124 S.Ct. at 1315.



The appellants endeavor to cabin Davey and restrict its
teachings to the context of funding instruction for those
training to enter religious ministries. Their attempt is
unpersuasive. We find no authority that suggests that the
“room for play in the joints” identified by the Davey Court,
124 S.Ct. at 1311, is applicable to certain education funding
decisions but not others. We read Davey more broadly: the
decision there recognized that state entities, in choosing how
to provide education, may act upon their legitimate concerns
about excessive entanglement with religion, even though the
Establishment Clause may not require them to do so.
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In addition to holding that section 2951(2) imposes no
constitutionally impermissible burden on religion, the Strout
panel found no indication that substantial animus against
religion had motivated the passage of that law. See Strout,
178 F.3d at 65. Despite this finding, the appellants, relying
on Church of the Lukumi Babalu Aye, Inc. v. City of
Hialeah, 508 U.S. 520, 113 S.Ct. 2217, 124 L.Ed.2d
472 (1993), resurrect the claim that section 2951(2) is
presumptively unconstitutional because it lacks religious
neutrality on its face. According to this thesis, the fact that the
statute expressly excludes sectarian institutions as potential
recipients of education funds necessarily indicates an animus
against religion.



The decision in Lukumi cannot bear the weight that the
appellants pile upon it. There, the Court invalidated a local
ordinance that made it a crime to engage in certain kinds
of animal slaughter because it found overwhelming evidence
that animus against the Santeria religion had motivated the
ordinance's passage. See id. at 535, 546, 113 S.Ct. 2217. There
is not a shred of evidence that any comparable animus fueled
the enactment of the challenged Maine statute.



The Davey Court catalogued the principal factors to be
considered in determining whether a particular law is
motivated by religious animus. To determine whether any
implication that might be drawn from a state's decision
not to fund a particular activity constitutes impermissible
animus, an inquiring court must examine whether the state
action in question imposes any civil or criminal sanction on
religious practice, denies participation in the political affairs
of the community, or requires individuals to choose between
religious beliefs and government benefits. See Davey, 124
S.Ct. at 1312–13. To the extent that these factors articulate
a test for smoking out an anti-religious animus, the statute
here passes that test with flying colors. Maine's decision not to
extend tuition funding to religious schools does not threaten
any civil or criminal penalty. By the same token, it does not
in any way inhibit political participation. Finally, it does not
require residents to forgo religious convictions in order to
receive the benefit offered by the state—a secular education.



If more were needed—and we doubt that it is—Davey
recognized that states are not required to go to the
brink of what the Establishment Clause permits. Id. at
1311–12. As part of its formulation of this doctrine,
the Davey Court confirmed the legitimacy of extra-
constitutional Establishment Clause concerns. See id. Given



these acknowledgments, it would be illogical to impose upon
government entities a presumption of hostility whenever they
take into account plausible entanglement concerns in making
decisions in areas that fall within the figurative space between
the Religion Clauses. Just as the Davey Court found that
the scholarship program at issue there was not inherently
*356  suspect simply because “there [was] no doubt that the



State could, consistent with the Federal Constitution, permit
[scholarship recipients] to pursue a degree in devotional
theology,” id., the mere fact that a hypothetical program in
which Maine extended tuition funding to parochial schools
might comport with the Establishment Clause would not
support a presumption that religious hostility motivated its
decision not to adopt such a scheme.



In sum, recent Supreme Court jurisprudence reinforces
rather than undermines Strout's conclusion that section
2951(2) perpetrates no free exercise violation. That reinforced
conclusion shortens the road that we must travel. Having
determined that the appellants' free exercise rights are not
implicated by section 2951(2), we have no occasion to ponder
whether Maine's Establishment Clause defense constitutes a
compelling interest that justifies the challenged restriction.
This, in turn, renders it unnecessary to construct and construe
a hypothetical tuition plan based on the premise that Maine
would repeal section 2951(2) but leave intact all other
relevant provisions of the statutory scheme.



[10]  [11]  It follows inexorably that we must apply rational
basis scrutiny to the lines that the Maine statute actually
draws. See Davey, 124 S.Ct. at 1312 n. 3. That means that the
appellants bear the burden of demonstrating that there exists
no fairly conceivable set of facts that could ground a rational
relationship between the challenged classification and the
government's legitimate goals. Kittery Motorcycle, Inc. v.
Rowe, 320 F.3d 42, 47 (1st Cir.2003); Montalvo–Huertas, v.
Rivera–Cruz, 885 F.2d 971, 978–79 (1st Cir.1989). Like any
other challenger confronting rational basis review, they must
rule out every plausible rationale that might support the law
at issue. Heller v. Doe, 509 U.S. 312, 320, 113 S.Ct. 2637,
125 L.Ed.2d 257 (1993); Boivin v. Black, 225 F.3d 36, 44 (1st
Cir.2000).



Under the best of circumstances, this is a steep uphill climb
for a plaintiff. The appellants have declined to engage in
it. At oral argument in this court, they conceded that if the
rational basis test applies, their equal protection claim fails.
This concession is understandable: the legislative history
clearly indicates Maine's reasons for excluding religious
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schools from education plans that extend public funding to
private schools for the provision of secular education to
Maine students. These reasons include Maine's interests in
concentrating limited state funds on its goal of providing
secular education, avoiding entanglement, and allaying
concerns about accountability that undoubtedly would
accompany state oversight of parochial schools' curricula and
policies (especially those pertaining to admission, religious
tolerance, and participation in religious activities). In all
events, we accept the appellants' concession at face value and
hold that their equal protection challenge to section 2951(2)
fails as a matter of law.



We need not tarry in addressing appellants' additional
contention that section 2951(2) violates the fundamental right
to speech because it discriminates on the basis of religious
viewpoint. The statute at issue here does not implicate the
appellants' speech rights at all. As the Supreme Court made
clear in Davey, state programs to fund general tuition costs are
not fora for speech. Davey, 124 S.Ct. at 1312 n. 3. The Maine



education plan deals with the provision of secular secondary
educational instruction to its residents; it does not commit to
providing any open forum to encourage diverse views from
private speakers. Consequently, cases dealing with speech
fora—such as *357  Rosenberger v. Rector & Visitors of
Univ. of Va., 515 U.S. 819, 115 S.Ct. 2510, 132 L.Ed.2d 700
(1995), relied upon by the appellants—are not relevant. See
Davey, 124 S.Ct. at 1312 n. 3.



III. CONCLUSION
We need go no further. For the reasons elucidated above,
we conclude that the district court did not err in granting the
appellees' motion for summary judgment.



Affirmed.



All Citations



386 F.3d 344, 192 Ed. Law Rep. 651
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54 P.3d 1069
Supreme Court of Utah.



John W. (Jack) GALLIVAN, an individual;
Michael D. Gallivan, an individual; Frank R.



Pignanelli, an individual; Phyllis Sorenson, an
individual; Susan M. Kuziak, an individual; and



Linda Sue Dickey, an individual, Petitioners,
v.



Olene WALKER, in her official
capacity as Lieutenant Governor
of the State of Utah, Respondent.



No. 20020545.
|



Aug. 26, 2002.



Sponsors of initiative petition sought extraordinary writ,
requesting a declaration that multi-county signature
requirement for placing an initiative on ballot was
unconstitutional, a declaration that their initiative petition
was sufficient, and an order compelling Lieutenant Governor
to place initiative on general election ballot. After ordering
additional briefing, 2002 UT 73, 54 P.3d 1066, the Supreme
Court, Russon, J., held that: (1) provision of initiative
enabling statute that discriminated against voters in more
populous urban counties in favor of voters in less populous
rural counties, by requiring that initiative sponsors obtain
signatures from registered voters in each of at least 20 of
state's 29 counties equal to 10 percent of all votes cast in
that county for governor during last gubernatorial election,
violated “uniform operation of laws” provision of State
Constitution; (2) same provision violated Equal Protection
Clause of Federal Constitution; and (3) that unconstitutional
provision was severable from remainder of initiative enabling
statute.



Petition for extraordinary writ granted.



Durham, C.J., filed an opinion concurring in part.



Thorne, Court of Appeals Judge, filed a dissenting opinion in
which Davis, Court of Appeals Judge, joined.



West Codenotes



Held Unconstitutional



U.C.A. 1953, 20A–7–201(2)(a)(ii).



Attorneys and Law Firms



*1076  Lisa Watts Baskin, Salt Lake City, for petitioners
John Gallivan, Phyllis Sorenson, Susan Kuziak, Linda
Dickey.



Deno G. Himonas, John A. Pearce, Salt Lake City, for
petitioners Michael Gallivan, Frank Pignanelli.



Mark L. Shurtleff, Att'y Gen., Thomas D. Roberts, Asst. Att'y
Gen., for Lieutenant Governor.



David Jordan, Mark E. Hindley, Marc T. Rasich, Salt Lake
City, for intervenors Gene Davis, Peter Knudsen, Howard
Stephenson, Michael Waddoups, James Gowans, Utahns
Against Unfair Taxes.



M. Gay Taylor, Salt Lake City, for amicus Utah Legislature.



Opinion



RUSSON, Justice:



¶ 1 John W. (Jack) Gallivan, Michael D. Gallivan, Frank R.
Pignanelli, Phyllis Sorenson, Susan M. Kuziak, and Linda
Sue Dickey (collectively, “Gallivan”) seek an extraordinary
writ from this court requesting the following relief: (1) a
declaration that Utah's multi-county signature requirement
for placing an initiative on the ballot is unconstitutional,
(2) a declaration that their initiative petition was sufficient
under Utah Code section 20A–7–207(2), and (3) an order
compelling respondent Lieutenant Governor Olene Walker
(“lieutenant governor”) to accept and file the petition and
to place the initiative on the 2002 general election ballot.
Gallivan v. Walker, 2002 UT 73, ¶ 1, 54 P.3d 1066. We grant
the extraordinary writ and order the lieutenant governor to
accept and file the petition and place the initiative on the 2002
general election ballot.



BACKGROUND



¶ 2 The facts underlying and relevant to this petition for an



extraordinary writ are undisputed. 1  Certain citizens of the
State of Utah sponsored a proposed initiative known as the
Radioactive Waste Restrictions Act (the “initiative”) to be
placed on the 2002 general election ballot. The sponsors of
the proposed initiative included petitioners Michael Gallivan,
Frank R. Pignanelli, Phyllis Sorenson, and Susan M. Kuziak.
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1 Indeed, in her brief, the lieutenant governor did not



present any facts, ostensibly concurring with the facts



presented by Gallivan, and none of the parties in interest



has refuted any facts presented to us that are relevant to



the disposition of this case.



¶ 3 On April 10, 2002, the proposed initiative was filed with
the lieutenant governor. On April 15, 2002, the lieutenant
governor approved the initiative for circulation and issued
circulation sheets in conformity with Utah Code section 20A–
7–204. On or after April 15, 2002, the initiative's sponsors
printed initiative packets and the sponsors commenced the
circulation process of soliciting registered voters' signatures
to obtain a sufficient number of signatures to have the
initiative placed on the 2002 general election ballot.



¶ 4 To qualify the initiative for placement on the statewide
ballot, the sponsors were required to obtain a specific number
of signatures statewide and in each of more than two-thirds
of the state's counties. To satisfy the statewide signature
requirement,



[a] person seeking to have an initiative submitted to a vote
of the people for approval or rejection shall obtain:



(i) legal signatures equal to 10% of the cumulative total
of all votes cast for all candidates for governor at the last
regular general election at which a governor was elected ....



Utah Code Ann. § 20A–7–201(2)(a)(i) (Supp.2001). Pursuant
to this requirement, the lieutenant governor determined that
the sponsors were required to obtain a statewide minimum of
76,180 certified signatures in order to qualify the initiative for
placement on the ballot.



¶ 5 In addition, to get the initiative placed on the ballot, the
initiative's sponsors had to satisfy a multi-county distribution
requirement: The sponsors had to obtain signatures from
registered voters in each of at least 20 of Utah's 29 counties
equal to 10 percent of all the votes cast for governor during
the last gubernatorial election in the respective county in
which the votes for governor were cast. Id. § 20A–7–201(2)
(a)(ii) (Supp.2001). Specifically, *1077  this multi-county
signature requirement provides that the sponsors must obtain



from each of at least 20 counties, legal
signatures equal to 10% of the total
of all votes cast in that county for
all candidates for governor at the last



regular general election at which a
governor was elected.



Id.



¶ 6 Between April 15 and June 1, 2002, the initiative's
sponsors obtained over 130,000 signatures, purportedly the
largest number of signatures ever gathered during the



circulation of an initiative petition in Utah. On June 3, 2002, 2



the initiative's sponsors delivered the signed and verified
initiative packets to each of the county clerks of the counties
in which the respective initiative packets were circulated.



2 Although Utah law requires the sponsors to deliver the



packets to the county clerks by June 1, Utah Code Ann.



§ 20A–7–206(1) (Supp.2001), Gallivan notes that the



packets were delivered on June 3 because June 1 was



a Saturday. None of the parties contends that this was



improper or that it in any way impacts the outcome of



this petition for an extraordinary writ or the placement of



the initiative on the ballot.



¶ 7 By July 1, 2002, the county clerks were required to verify
that the signers are registered voters, certify on the petition
that each signature is that of a registered voter, and deliver all
of the packets to the lieutenant governor. Id. § 20A–7–206(3)
(Supp.2001). From June 1 until the date on which each of
the county clerks sent the petitions to the lieutenant governor,
Utah law permitted voters that signed the initiative petition to
remove their signatures from the petition. Id. § 20A–7–205(3)
(a) (Supp.2001).



¶ 8 After the sponsors delivered the packets to the county
clerks, opponents of the initiative, including Utahns Against
Unfair Taxes, began contacting the petition signers to
encourage them to remove their signatures from the petition.
This campaign focused on signers residing in Utah's rural,
sparsely populated counties, where fewer signature removals
were required to cause the number of remaining signatures to
fall below the number required in the county pursuant to the
multi-county signature requirement.



¶ 9 Before the county clerks sent the signatures to the
lieutenant governor, a sufficient number of signers from
rural counties, approximately 3,000, removed their signatures
from the initiative petition, thus disqualifying the initiative
from being placed on the ballot for failure to satisfy
the multi-county signature requirement. In fact, after the
signatures were removed, the sponsors satisfied the multi-
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county signature requirement in only 14 of Utah's 29 counties,
6 counties short of the required 20.



¶ 10 The aggregate population of the 14 counties in
which the sponsors satisfied the multi-county signature
requirement is 87.14 percent of the state's overall population.
Comparatively, the aggregate population of the other 15
counties is less than 13 percent of the state's total population.
In addition, more than three-fourths of the state's population
is concentrated in the 4 Wasatch Front counties of Weber,
Davis, Salt Lake, and Utah. Indeed, if the sponsors had



obtained only a combined 147 3  additional signatures in 6
specific counties of the 15 counties in which the sponsors
did not satisfy the individual county requirement (Beaver,
Daggett, Garfield, Kane, Piute, and Wayne)—in which only
21,651 people, or less than one percent of the state's overall
population, reside—then the sponsors would have satisfied
the multi-county signature requirement.



3 This number represents 1/15,000th of the state's total



population.



¶ 11 Even after the names were removed under Utah
Code section 20A–7–205(3)(a), the state's county clerks
certified and delivered an aggregate statewide total of 95,974
signatures of registered voters to the lieutenant governor,
satisfying the statewide minimum 10 percent signature
requirement of 76,180. Despite exceeding the statewide 10
percent requirement, on July 5, 2002, the lieutenant governor
declared the initiative petition to be legally insufficient to
be placed on the ballot because the sponsors failed to meet
the multi-county signature requirement of Utah Code section
20A–7–201(2)(a)(ii).



[1]  ¶ 12 On July 16, 2002, Gallivan petitioned this court
for an extraordinary writ pursuant to Utah Code section 20A–
7–207(4). *1078  In the petition, Gallivan contends that
Utah's multi-county signature requirement is unconstitutional
under (1) the equal protection clause of the Fourteenth
Amendment to the United States Constitution, (2) the uniform
operation of laws provision of article I, section 24 of the
Utah Constitution, and (3) the free speech clauses of the First
Amendment to the United States Constitution and article I,



section 15 of the Utah Constitution. 4  Gallivan argues that
the multi-county signature requirement is unconstitutional
because it discriminates against registered voters residing in
urban counties and that the removal provision exacerbates
that discrimination by permitting just a few registered voters
living in rural, less populated counties to remove their



signatures from the petition to thwart an entire statewide
initiative petition.



4 The dissent contends that “Petitioners have presented



this court with a facial challenge to the use of any non-



population based geographic distribution requirement in



the initiative process [and that therefore] [t]o succeed,



Petitioners must demonstrate that no circumstances



exist under which such requirement can be found



constitutional.” This misstates and mischaracterizes



Gallivan's constitutional challenge in this case. Gallivan



makes a facial challenge specifically to the multi-



county signature requirement, Utah Code Ann. § 20A–7–



201(2)(a)(ii), in the initiative enabling statute. Gallivan



does not challenge the use of “any non-population



based geographic distribution requirement” as the dissent



suggests, but instead, the actual geographic distribution



requirement codified in the statute. Therefore, in



order successfully to make a facial challenge to



the multi-county signature requirement, Gallivan must



demonstrate that no circumstances exist under which



this requirement can be found constitutional. United



States v. Salerno, 481 U.S. 739, 745, 107 S.Ct. 2095, 95



L.Ed.2d 697 (1987) (stating that in facial challenge, “the



challenger must establish that no set of circumstances



exist under which the Act would be valid”). Under



Salerno, Gallivan is not required to show that any form of



a statute requiring a geographic distribution requirement



would be unconstitutional, but rather Gallivan must show



that the specific requirement at issue, the multi-county



signature requirement, is facially unconstitutional. As



discussed below, the multi-county signature requirement



is unconstitutional on its face because in every instance



and under every circumstance it violates the uniform



operation of laws provision of the Utah Constitution



and the Equal Protection Clause of the United States



Constitution.



¶ 13 In addition to a brief filed by the lieutenant governor
in opposition to Gallivan's petition for an extraordinary writ,
we permitted Gene Davis, Peter C. Knudson, Howard A.
Stephenson, Michael G. Waddoups, James R. Gowans, and
Utahns Against Unfair Taxes (collectively, “intervenors”) to
file a brief opposing Gallivan's petition, and we permitted
the Utah Legislature to file an amicus curiae brief relating to
Gallivan's petition.



¶ 14 In her brief, the lieutenant governor argues that
the multi-county signature requirement burdens neither
Gallivan's free speech rights nor Gallivan's equal protection
rights, that the multi-county signature requirement is
sustainable as a general initiative regulation, and that the
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purposes of the multi-county signature requirement justify it.
Further, the lieutenant governor contends that if the multi-
county signature requirement is unconstitutional, then the
requirement is not severable from the rest of the initiative
enabling statute and that therefore the entire statute would
have to be struck down as unconstitutional.



¶ 15 Intervenors contend 5  that the multi-county signature
requirement is a reasonable, and therefore a constitutional,
implementation of Utah's initiative process, that the multi-
county signature requirement does not implicate Gallivan's
free speech rights, and that even if the multi-county signature
requirement is unconstitutional—which they contend it is not
—the requirement is not severable from the statewide 10
percent signature requirement, thereby precluding this court
from granting Gallivan the remedy Gallivan seeks in the
petition for an extraordinary writ to have the initiative placed
on the ballot.



5 Originally, intervenors also contended that we do not



have original jurisdiction under Utah Code section 20A–



7–207(4) to reach Gallivan's constitutional challenges.



However, in Gallivan v. Walker, we decided that



although we do not have jurisdiction under section



20A–7–207(4), we are treating this action as a petition



for an extraordinary writ over which we have original



jurisdiction pursuant to article VIII, section 3 of the Utah



Constitution. 2002 UT 73 at ¶¶ 2–4, 54 P.3d 1066.



*1079  ¶ 16 The legislature, in its amicus brief, endorsed
the lieutenant governor's contentions that the multi-county
signature requirement is constitutional under both the federal
and state constitutions. Further, the legislature contends that
the multi-county signature requirement of subsection (2)
(a)(ii) of section 20A–7–201 cannot be severed from “the
remainder of Subsection (2)(a) without severely distorting
or altogether destroying legislative intent with respect to the
numbers of voters required to place a statewide initiative
on the ballot,” that if this court declares any portion of the
statute unconstitutional and severs it from the remainder,
then this court would be unconstitutionally rewriting the
statutory framework governing initiatives, and that therefore,
if the multi-county signature requirement is unconstitutional,
“the exclusive remedy should be to refer the statute back
to the Legislature to make whatever modifications the
Legislature determines appropriate.” The legislature also
contends that if the multi-county signature requirement is
declared unconstitutional, a new timetable for the initiative
process will have to be created and that the legislature, rather
than this court, should set that timetable.



¶ 17 After oral argument, we issued an opinion in which we
determined that we have original jurisdiction to consider this
matter as a petition “for an extraordinary writ pursuant to
article VIII, section 3 of the Utah Constitution.” Gallivan,
2002 UT 73 at ¶ 4, 54 P.3d 1066. In that opinion, we solicited
supplemental briefing and expedited the briefing process, id.
at ¶¶ 5–6, requesting



additional briefing from the parties
on two questions: (1) What is or
should be the standard for determining
the freedom of expression and equal
protection issues under the Utah
Constitution? (2) What considerations
affect the severability question when
all portions of the initiative statute (the
geographic distribution requirements,
the percentage requirements, and the
“signature rescission” provisions) are
considered as a whole and separately?



Id. at ¶ 5.



¶ 18 Gallivan, in the supplemental brief, contends that
the multi-county signature requirement is unconstitutional
under the uniform operation of laws and free speech
provisions of the Utah Constitution, regardless of whether
the requirement is analyzed under heightened scrutiny or
under less stringent scrutiny, although Gallivan maintains that
heightened scrutiny is appropriate. Additionally, Gallivan
contends that the multi-county signature requirement can be
freely severed from the remainder of the statewide initiative
statute.



¶ 19 Calling for a balancing test to determine which level
of scrutiny should be applied to Gallivan's arguments under
the Utah Constitution, the lieutenant governor contends that
because any impact to Gallivan's fundamental rights relating
to this case is not severe and is general, nondiscriminatory,
and regulatory and because the state's interests in this case
justify the multi-county signature requirement, it should be
subjected to reasonable basis scrutiny and should be upheld.
Similarly, intervenors contend that “the appropriate level of
scrutiny [under the uniform operation of laws and free speech
provisions of the Utah Constitution] is the lowest” in this
case and that because the multi-county signature requirement
passes constitutional muster under this level of scrutiny,
the requirement should not be declared unconstitutional.
Additionally, supplementing their contentions regarding
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severability, both the lieutenant governor and intervenors
maintain that provisions of the initiative statute are not
severable. Finally, intervenors contend that any challenge
to the signature removal provision either is waived or has
become moot.



ANALYSIS



¶ 20 Gallivan petitions this court for an extraordinary writ,
seeking to have the multi-county signature requirement
of Utah Code section 20A–7–201(2)(a)(ii) declared
unconstitutional and to have this court order the lieutenant
governor to place the initiative on the 2002 general election
ballot. Accordingly, we must review whether the multi-
county signature requirement violates the uniform operation
of laws provision of the Utah Constitution, the equal
protection clause of the Fourteenth Amendment, and *1080
the free speech clauses of both the United States and Utah
Constitutions.



¶ 21 Before doing so, however, we must first explain how
the people's right to legislate by initiative correlates with
and functions in our constitutional state government system
and how the legislatively created multi-county signature
requirement relates to the implementation of the people's
initiative right. Long ago, this court explained:



[G]overnment ... is an organization created by the people
for their own purposes, to wit, for governmental purposes.
As such, the government has powers [that] are strictly
limited by the constitution.... The State of Utah ... was
conceived of dalliance between the Congress of the United
States and the people of the Territory of Utah. The
Congress passed an act, known as the Enabling Act, “to
enable the people of Utah to form a constitution and
State government.” As a result thereof, the people of Utah
conceived and gave birth to Siamese twins: A constitution
and the State of Utah, inseparable unless both shall die.



Duchesne County v. State Tax Comm'n, 104 Utah 365, 375–
76, 140 P.2d 335, 339–40 (1943) (quoting Enabling Act of
July 16, 1894, ch. 138, Statutes at Large 107, reprinted in 1A
Utah Code Ann. (1991)).



¶ 22 The government of the State of Utah was founded
pursuant to the people's organic authority to govern
themselves. The constitution crafted and ratified by the
people of Utah unequivocally provides:



All political power is inherent in the people; and all free
governments are founded on their authority for their equal
protection and benefit, and they have the right to alter or
reform their government as the public welfare may require.



Utah Const. art. I, § 2 (emphasis added); see also Duchesne
County, 104 Utah at 376, 140 P.2d at 340.



[2]  ¶ 23 In conformity with this principle, the Utah
Constitution vests the people's sovereign legislative power in
both (1) a representative legislature and (2) the people of the
State, in whom all political power is inherent. Utah Const.
art. VI, § 1(1) (Supp.2001); see also Utah Const. art. I, § 2;
Duchesne County, 104 Utah at 376, 140 P.2d at 340. Pursuant
to article VI, section 1 of the Utah Constitution, the people
exercise their direct legislative power through initiatives and
referenda. Utah Const. art. VI, § 1. Article VI, section 1 is not
merely a grant of the right to directly legislate, but reserves
and guarantees the initiative power to the people. Dewey v.
Doxey–Layton Realty Co., 3 Utah 2d 1, 3, 277 P.2d 805,
806 (1954); see also Shriver v. Bench, 6 Utah 2d 329, 330
n. 1, 313 P.2d 475, 476 n. 1 (1957); Halgren v. Welling, 91
Utah 16, 21, 63 P.2d 550, 552 (1936) (“The right of direct
legislation is in the people.”); Urevich v. Woodard, 667 P.2d
760, 762 (Colo.1983) (en banc) (stating that initiative power
under Colorado Constitution is “ ‘a reservation of power
by [the people] for themselves' ” (quoting McKee v. City
of Louisville, 200 Colo. 525, 616 P.2d 969, 972 (1980))).
The power of the legislature and the power of the people
to legislate through initiative and referenda are coequal,
coextensive, and concurrent and share “equal dignity.” Utah
Power & Light Co. v. Provo City, 94 Utah 203, 235–36, 74
P.2d 1191, 1205 (1937) (Larson, J., concurring) (stating that
“by the initiative process [under the Utah Constitution] the
people [are] a legislative body coequal in power and with
superior advantages to the Legislature”); see also Dewey, 3
Utah 2d at 4, 277 P.2d at 807 (noting that electors' power to
pass legislation via initiative is same as power of legislature);
accord Manduley v. Superior Court, 27 Cal.4th 537, 117
Cal.Rptr.2d 168, 41 P.3d 3, 13 (2002); Commonwealth v.
Leno, 415 Mass. 835, 616 N.E.2d 453, 457 (1993); State ex
rel. Goodman v. Stewart, 57 Mont. 144, 187 P. 641, 643
(1920); State ex rel. Stenberg v. Moore, 258 Neb. 199, 602
N.W.2d 465, 474 (1999); Wyo. Nat'l Abortion Rights Action
League v. Karpan, 881 P.2d 281, 285 (Wyo.1994).



[3]  ¶ 24 The reserved right and power of initiative is a
fundamental right under article VI, section 1 of the Utah
Constitution. Shriver, 6 Utah 2d at 332, 313 P.2d at 480;
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Gallivan v. Walker, 54 P.3d 1069 (2002)



455 Utah Adv. Rep. 3, 2002 UT 89
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see also Loonan v. Woodley, 882 P.2d 1380, 1383–84
(Colo.1994) (en banc). For decades, we have recognized
that the right to vote is a *1081  fundamental right. Pub.
Employees' Ass'n v. State, 610 P.2d 1272, 1273 (Utah 1980).
Indeed,



[n]o right is more precious in a free
country than that of having a voice
in the election of those who make the
laws under which, as good citizens, we
must live. Other rights, even the most
basic, are illusory if the right to vote is
undermined. Our Constitution leaves
no room for classification of people in
a way that unnecessarily abridges this
right.



Reynolds v. Sims, 377 U.S. 533, 560, 84 S.Ct. 1362, 12
L.Ed.2d 506 (1964).



[4]  [5]  [6]  [7]  [8]  ¶ 25 Initiative is the power of a voter
to directly legislate via exercising the right to vote. Stavros
v. Office of Legislative Research & Gen. Counsel, 2000 UT
63, ¶ 19, 15 P.3d 1013; Halgren, 91 Utah at 21, 63 P.2d at
552; see also Shriver, 6 Utah 2d at 330, 313 P.2d at 476.
Like the right to vote generally, the initiative right guarantees
participation in the political process. Loonan, 882 P.2d at
1383–84. It is a constitutionally guaranteed right that “form[s]



an implicit part of the life of a free citizen in a free society.” 6



Pub. Employees' Ass'n, 610 P.2d at 1273. The initiative right
encourages political dialogue and allows the general populace
to have substantive and meaningful participation in enacting
legislation that impacts society. It is democracy in its most
direct and quintessential form.



6 The United States Supreme Court has explained that



fundamental rights are those that are “implicit in



the concept of ordered liberty.” Palko v. State of



Connecticut, 302 U.S. 319, 325, 58 S.Ct. 149, 82 L.Ed.



288 (1937), overruled on other grounds by Benton v.



Maryland, 395 U.S. 784, 89 S.Ct. 2056, 23 L.Ed.2d 707



(1969).



¶ 26 The voters' right to initiative does not commence at the
ballot box: The voters' right to legislate via initiative includes
signing a petition to get the proposed initiative on the ballot.
Signing a petition is inextricably connected to the voters'
right to vote on an initiative because it serves a gatekeeping
function to the right to vote. Accordingly, “[t]he use of ...
petitions ... to obtain a place on the [state's] ballot is an integral



part of [its] elective system.” Moore v. Ogilvie, 394 U.S. 814,
818, 89 S.Ct. 1493, 23 L.Ed.2d 1 (1969). Recognizing that
ballot access is essential to fundamental rights, the United
States Supreme Court explained:



Restrictions on access to the ballot burden two distinct and
fundamental rights, “the right of individuals to associate
for the advancement of political beliefs, and the right of
qualified voters, regardless of their political persuasion, to
cast their votes effectively.”



Illinois State Bd. of Elections v. Socialist Workers Party,
440 U.S. 173, 184, 99 S.Ct. 983, 59 L.Ed.2d 230 (1979)
(quoting Williams v. Rhodes, 393 U.S. 23, 30, 89 S.Ct. 5, 21
L.Ed.2d 24 (1968)). In essence, both the ability to commence
the initiative process by signing a petition and the ultimate
act of casting a vote on a proposed initiative are integral
and correlative parts of a proposed initiative's “election
process,” Moore, 394 U.S. at 818, 89 S.Ct. 1493, that is,
the right to cast a vote in the initiative context is dependent
on the proposed initiative garnering sufficient signatures to
qualify the proposed initiative for placement on the ballot.
The right to vote on an initiative cannot exist without the
voters' unfettered right to legislate through initiative, which
necessarily begins with the circulating and signing process.



[9]  [10]  ¶ 27 Because the people's right to directly
legislate through initiative and referenda is sacrosanct and
a fundamental right, Utah courts must defend it against
encroachment and maintain it inviolate. See Cope v. Toronto,
8 Utah 2d 255, 259, 332 P.2d 977, 979 (1958) (per curiam)
(noting that statute enabling people's right to initiative must
be given construction that “effectuate[s] its purpose that the
people be permitted to vote and express their will on proposed
legislation”); see also Legislature v. Eu, 54 Cal.3d 492, 286
Cal.Rptr. 283, 816 P.2d 1309, 1313 (1991) (en banc) (“[I]t
is our solemn duty to jealously guard the precious initiative
power, and to resolve any reasonable doubts in favor of its
exercise.”); Associated Home Builders of Greater Eastbay,
Inc. v. City of Livermore, 18 Cal.3d 582, 135 Cal.Rptr. 41, 557
P.2d 473, 477 (1976) (en banc) (same); Urevich, 667 P.2d at
762 (“Any law that limits this ‘fundamental right at the very
core of our republican *1082  form of government’ is viewed
with the closest scrutiny.” (quoting McKee, 616 P.2d at 972));
State ex rel. Stenberg v. Moore, 258, Neb. 199, 602 N.W.2d
465, 474 (1999) (stating that right of initiative is “precious”
and “is one which the courts are zealous to preserve to the
fullest tenable measure of spirit as well as letter” (quotations
omitted)); In re Referendum Pet. No. 18, State Question
No. 437, 1966 OK 152, 417 P.2d 295, 297 (“The right to
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petition for a vote of the people by Initiative and Referendum
provided by Art. 5, § 2, of the Constitution of Oklahoma is
a sacred right to be carefully preserved.”); Bernstein Bros.,
Inc. v. Dep't of Revenue, 294 Or. 614, 661 P.2d 537, 539
(1983) (holding that Oregon Supreme Court “has consistently
defended [the people's powers of referendum and initiative]
against any encroachment”). Because of the fundamental
nature of the right of initiative and its significance to the
political power of registered voters of the state, the vitality of
ensuring that the right is not effectively abrogated, severely
limited, or unduly burdened by the procedures enacted to
enable the right and to place initiatives on the ballot is of
paramount importance.



[11]  ¶ 28 Article VI, section 1 requires the legislature
to enact legislation to enable the people to exercise their
reserved power and right to directly legislate through
initiative. See Owens v. Hunt, 882 P.2d 660, 661 (Utah 1994).
This section provides in pertinent part:



(2)(a)(i) The legal voters of the State of Utah in the
numbers, under the conditions, in the manner, and within
the time provided by statute, may:



(A) initiate any desired legislation and cause it to be
submitted to the people for adoption upon a majority
vote of those voting on the legislation ....



Utah Const. art. VI, § 1(2)(a)(i)(A) (Supp.2001).
Accordingly, the legislature can and is required to enact
legislation that implements and enables the exercise of the
people's right to initiative so long as it does not pass laws
that unduly burden or diminish the people's right to initiate
legislation. See Owens, 882 P.2d at 661 (acknowledging
legislature's latitude in enacting initiative regulations that
do not “discriminat[e]” or impose “unreasonable restraint
on rights of electorate” to legislate through initiative); see
also Loonan, 882 P.2d at 1386–87 (stating that legislature's
enactments that will diminish, impair, limit, or destroy
constitutional initiative right are impermissible); Wolverine
Golf Club v. Hare, 24 Mich.App. 711, 180 N.W.2d 820, 830
(1970) (noting that legislature can enact statutes that “place
certain ground rules on the petitioning for initiative in order
to facilitate the enormous task of verifying the signatures
on petitions,” but it cannot “create unnecessary obstacles to
restrict the lawful use of initiative”); Bernstein Bros., Inc.,
661 P.2d at 539 (“The only power the legislature has is to
pass legislation that aids or facilitates the [initiative power]
intended by the constitution.”); cf. Ark. Const. amend. 7 (“No



legislation shall be enacted to restrict, hamper or impair the
exercise of the right [of initiative] reserved to the people.”).



¶ 29 Complying with this constitutional directive to enact
enabling legislation, the Utah Legislature passed Utah Code
sections 20A–7–201 to –213, which detail Utah's procedures
for conducting statewide initiative elections. See generally
Bigler v. Vernon, 858 P.2d 1390, 1391–92 (Utah 1993). The
legislature, in setting the minimum number of signatures
required for a proposed initiative to be placed on the ballot,
requires the sponsors to obtain both a specific number of
signatures statewide and a specific number of signatures in
each of more than two-thirds of the state's counties. To satisfy
the statewide signature requirement,



[a] person seeking to have an initiative submitted to a vote
of the people for approval or rejection shall obtain:



(i) legal signatures equal to 10% of the cumulative total
of all votes cast for all candidates for governor at the
last regular general election at which a governor was
elected ....



Utah Code Ann. § 20A–7–201(2)(a)(i) (Supp.2001). To
satisfy the multi-county signature requirement,



[a] person seeking to have an initiative submitted to a vote
of the people for approval or rejection shall obtain:



...;



*1083  (ii) from each of at least 20 counties, legal
signatures equal to 10% of the total of all votes cast in
that county for all candidates for governor at the last
regular general election at which a governor was elected.



Id. § 20A–7–201(2)(a)(ii). 7  Having this backdrop in mind,
we now turn to Gallivan's constitutional challenges to the
multi-county signature requirement.



7 Twenty-three states allow their citizens to legislate by



initiative. Thirteen of those states, including Utah with



the multi-county signature requirement, have some form



of geographic distribution requirement. Those states



are Alaska, Arkansas, Florida, Idaho, Massachusetts,



Mississippi, Missouri, Montana, Nebraska, Ohio, Utah,



and Wyoming.



Five of those 13 states—Alaska, Florida, Mississippi,



Missouri, and Montana—use a population-based



unit of geographic distribution, such as state house



districts, state senate districts, or congressional
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districts. The remaining 8 states, including Utah, use



nonpopulation-based units of geographic distribution,



such as counties. Each of these states requires a



certain percentage of signatures from each of a certain



number, percentage, or fraction of the counties in the



state to place an initiative on the ballot. See Ark.



Const. amend. 7 (requiring 8 percent statewide with



not less than 4 percent in at least 15 of 77 counties for



enacting statutes by initiative); Idaho Code § 34–1805



(Michie 2000) (requiring 6 percent statewide with not



less than 6 percent from each of 22 of 44 counties



to place an initiative on the ballot); Mass. Const.



Amend. art. XLVIII, Init., pt. 5, § 1 (1997) & Gen.



Prov., pt. 2 (1997) (requiring 3.5 percent statewide



with not more than one-fourth of the signatures from



any one county, or requiring at least 4 of 14 counties



to place an initiative on the ballot); Neb. Const. art.



3, § 2 (requiring 7 percent statewide with signatures



distributed as to include 5 percent of registered voters



from each of 37 of 93 counties to place an initiative



on the ballot); Nev. Const. art. 19, § 2 (requiring 10



percent statewide with 10 percent or more from not



less than 13 of 17 counties to place an initiative on



the ballot); Ohio Const. art. II, §§ 1A & 1G (requiring



signatures of 6 percent of registered voters voting



in last gubernatorial election and signatures of one-



half of those, or 3 percent, from each of 44 of 88



counties to place an initiative on the ballot); Utah



Code Ann. § 20A–7–201 (Supp.2001) (requiring 10



percent statewide with not less than 10 percent from



each of 20 of 29 counties to place an initiative on



the ballot); Wyo. Const. art. 3, § 52(c) (requiring 15



percent statewide with not less than 15 percent from



each of 15 of 23 counties to place an initiative on the



ballot). It is worth noting that before the legislature



amended Utah Code section 20A–7–201(2)(a)(ii) in



1998, Utah required only 10 percent in 15, rather than



20, of Utah's 29 counties. Utah Code Ann. § 20A–7–



201(2)(a)(ii) (1995).



Only 3 of the 13 states incorporating a geographic



distribution requirement—Alaska, Idaho, and Utah



—do so by statute, and of those only Idaho and



Utah use counties. Idaho's multi-county signature



requirement, requiring signatures from only 6 percent



of the registered voters in half of Idaho's 44 counties,



was declared unconstitutional by the Federal District



Court for the District of Idaho. Idaho Coalition



United for Bears v. Cenarrusa, Civ. No. 00–0668–S–



BLW, slip op. at 1, 9–10 (D.Idaho Nov. 30, 2001);



see infra ¶ 76. The other 10 states incorporating a



geographic distribution requirement do so expressly in



the constitution of the state.



I. EQUAL PROTECTION AND
UNIFORM OPERATION OF LAWS



¶ 30 Gallivan challenges the multi-county signature
requirement provision of the Utah initiative enabling statute,
Utah Code Ann. § 20A–7–201(2)(a)(ii), on the grounds that
it violates both the uniform operation of laws provision of
the Utah Constitution, Utah Const. art. I, § 24, and the Equal
Protection Clause of the Fourteenth Amendment to the United
States Constitution, U.S. Const. amend. XIV, § 1.



[12]  ¶ 31 Article I, section 24 of the Utah Constitution states:
“All laws of a general nature shall have uniform operation.”
Utah Const. art. I, § 24. The Fourteenth Amendment to the
United States Constitution prohibits a state from enacting
laws that deny “any person within its jurisdiction the equal
protection of the laws.” U.S. Const. amend. XIV, § 1. Despite
their dissimilar language, these two constitutional provisions
“embody the same general principle: persons similarly
situated should be treated similarly, and persons in different
circumstances should not be treated as if their circumstances
were the same.” Malan v. Lewis, 693 P.2d 661, 669 (Utah
1984); see also Carrier v. Pro–Tech Restoration, 944 P.2d
346, 355–56 (Utah 1997) (observing that Utah's uniform
operation of laws provision and federal Equal Protection
Clause “embody the same general principles”); Mountain
Fuel Supply Co. v. Salt Lake City Corp., 752 P.2d 884, 888
(Utah 1988) (same); Liedtke v. Schettler, 649 P.2d 80, 81 n.
1 (Utah 1982) *1084  (stating that article I, section 24 is
“generally considered the equivalent of the Equal Protection
Clause of the 14th Amendment, U.S. Constitution”).



[13]  [14]  ¶ 32 Both constitutional provisions incorporate
the “[b]asic principles of equal protection of the law [that]
are inherent in the very concept of justice and are a necessary
attribute of a just society.” Malan, 693 P.2d at 670. That
equal protection is “essential to a free society” is “explicitly
stated ... in Article I, § 2 of the Utah Constitution: ‘[A]ll free
governments are founded on their authority for [the people's]



equal protection and benefit ....’ ” 8  Id. (alterations in original)
(quoting Utah Const. art. I, § 2).



8 We have referenced either article I, section 24 or article



I, section 2, or both, of the Utah Constitution as the



wellsprings of our state equal protection principles. See,



e.g., Malan, 693 P.2d at 670 n. 13; Allen v. Intermountain



Health Care, Inc., 635 P.2d 30, 31 & n. 10 (Utah 1981);



Redwood Gym v. Salt Lake County Comm'n, 624 P.2d
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1138, 1146 n. 27 (Utah 1981). Article I, section 2 uses the



phrase “equal protection,” but “although it is relevant to



the construction of Article I, § 24, it is more a statement



of a purpose of government than a legal standard that can



be used to measure the legality of governmental action.”



Malan, 693 P.2d at 670 n. 13. Nevertheless, article



I, section 2 articulates a fundamental philosophical,



political, and legal principle that underlies and informs



our analysis under its companion uniform operation of



laws article.



[15]  ¶ 33 Even though there is a similitude in the
“fundamental principles” embodied in the federal Equal
Protection Clause and the Utah uniform operation of laws
provision, “our construction and application of Article I, §
24 are not controlled by the federal courts' construction and
application of the Equal Protection Clause,” Malan, 693 P.2d
at 670; see also Ryan v. Gold Cross Servs., Inc., 903 P.2d
423, 426 (Utah 1995), and “[w]e have recognized that article
I, section 24 ... establishes different requirements from the
federal Equal Protection Clause.” Whitmer v. City of Lindon,
943 P.2d 226, 230 (Utah 1997). In light of and because of
these differences, we also have reiterated that Utah's uniform
operation of laws provision is “at least as exacting and, in
some circumstances, more rigorous than the standard applied
under the federal constitution.” Mountain Fuel Supply Co.,
752 P.2d at 889; see also Carrier, 944 P.2d at 356; Whitmer,
943 P.2d at 230. Thus, because “the language and history
of the two provisions are entirely different, and even though
there are important areas of overlap in the concepts embodied
in the two provisions,” we have noted that “the differences
can produce different legal consequences.” Lee v. Gaufin,
867 P.2d 572, 577 (Utah 1993); see also State v. Mohi, 901
P.2d 991, 997 (Utah 1995) (citing Lee ); Malan, 693 P.2d at
670 (“The different language of Article I, § 24, the different
constitutional contexts of the two provisions, and different
jurisprudential considerations may lead to a different result in
applying equal protection principles under Article I, § 24 than
might be reached under federal law.”). Consequently, we will
address Gallivan's challenges to the multi-county signature
requirement under each constitutional provision separately
and in turn.



A. Uniform Operation of Laws under Utah Constitution



¶ 34 Gallivan challenges the multi-county signature
requirement provision of the initiative enabling statute, Utah
Code Ann. § 20A–7–201(2)(a)(ii), on the ground that it
violates the uniform operation of laws provision of the



Utah Constitution, arguing that the multi-county signature
requirement is unreasonable and disparate in its operation
because it has the effect of heightening the relative weight
of the signatures of registered voters in rural, less populous
counties and diluting the weight of the signatures of registered
voters in urban, more populous counties, thus impermissibly
skewing in favor of rural registered voters the power to
determine whether an initiative is placed on the ballot under
the initiative process. Gallivan contends that the multi-county
signature requirement neither is supported by nor furthers
any valid or legitimate legislative purpose or objective and
that the multi-county signature requirement is not reasonably
necessary to further legitimate legislative goals. Because in
Gallivan's view the challenged statutory provision impacts
fundamental or *1085  critical rights guaranteed by the
Utah Constitution, Gallivan asserts that our review of the
statute should employ a heightened scrutiny, giving little
or no deference to the legislature and without affording
the multi-county signature requirement provision the normal
presumption of constitutionality.



¶ 35 The lieutenant governor and intervenors maintain
that because no fundamental or critical right is at stake
in connection with the statute and because the legislative
purposes and goals underlying the statute are reasonable
and legitimate and reasonably related to the classification in
question, we should sustain the constitutionality of the multi-
county signature requirement under the lowest or minimal
level of scrutiny.



[16]  ¶ 36 Article I, section 24 of the Utah Constitution
states: “All laws of a general nature shall have uniform
operation.” Utah Const. art. I, § 24. The essence of this
constitutional provision is “ ‘the settled concern of the law
that the legislature be restrained from the fundamentally
unfair practice’ of classifying persons in such a manner that
those who are similarly situated with respect to the purpose
of the law are treated differently by that law, to the detriment
of some of those so classified.” Blue Cross & Blue Shield
of Utah v. State, 779 P.2d 634, 637 (Utah 1989) (quoting
Mountain Fuel Supply Co., 752 P.2d at 888).



[17]  [18]  ¶ 37 In order for a law to be constitutional under
the uniform operation of laws provision, “it is not enough that
it be uniform on its face. What is critical is that the operation
of the law be uniform.” Lee, 867 P.2d at 577; see also Mohi,
901 P.2d at 997. “A law does not operate uniformly if ‘persons
similarly situated’ are not ‘treated similarly’ or if ‘persons in
different circumstances' are ‘treated as if their circumstances
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were the same.’ ” Lee, 867 P.2d at 577 (quoting Malan
v. Lewis, 693 P.2d 661, 669 (Utah 1984)). In other words,
“[w]hen persons are similarly situated, it is unconstitutional
to single out one person or group of persons from among the
larger class on the basis of a tenuous justification that has little
or no merit.” Malan, 693 P.2d at 671 (footnote omitted).



[19]  [20]  [21]  ¶ 38 Therefore, the equal protection
principle inherent in the uniform operation of laws provision
protects against discrimination within a class and guards
against disparate effects in the application of laws. See id.
While the legislature may have discretion in the creation
of classes to which legislation applies, “ ‘the court must
determine whether such classifications operate equally on
all persons similarly situated.’ ” Id. (quoting State Tax
Comm'n v. Dep't of Fin., 576 P.2d 1297, 1298 (Utah
1978)). Ultimately, it is the judiciary's province to decide the
vital and determinative question of “whether a classification
operates uniformly on all persons similarly situated within
constitutional parameters.” Id.



[22]  ¶ 39 In conducting an analysis of a challenged statutory
provision under article I, section 24, “the broad outlines of
the analytical model used in determining compliance with
the uniform operation of laws provision remain the same
in all cases, [but] the level of scrutiny we give legislative
enactments varies.” Blue Cross & Blue Shield, 779 P.2d at
637; see also, e.g., Peterson v. Coca–Cola USA, 2002 UT
42, ¶ 23, 48 P.3d 941; Lee, 867 P.2d at 578–83; Ryan v.
Gold Cross Servs., Inc., 903 P.2d 423, 426 (Utah 1995);
Swayne v. L.D.S. Soc. Servs., 795 P.2d 637, 647 (Utah 1990)
(Zimmerman, J., concurring and dissenting); Mountain Fuel
Supply Co., 752 P.2d at 888 n. 3; Condemarin v. Univ. Hosp.,
775 P.2d 348, 354–56, 373 (Utah 1989); Condemarin, 775
P.2d at 372–73 (Stewart, J., separate opinion).



[23]  ¶ 40 Where a legislative enactment implicates a
“fundamental or critical right” or creates classifications which
are “considered impermissible or suspect in the abstract,” we
apply a heightened degree of scrutiny. Ryan, 903 P.2d at 426;
see also Peterson, 2002 UT 42 at ¶ 23, 48 P.3d 941; Swayne,
795 P.2d at 647 (Zimmerman, J., concurring and dissenting);
Condemarin, 775 P.2d at 373 (Stewart, J., separate opinion).



[24]  ¶ 41 The starting point of our analysis, therefore,
is whether the multi-county signature requirement of the
initiative enabling statute implicates a “fundamental or
critical right” or creates classifications which *1086  are
“considered impermissible or suspect in the abstract.” Ryan,



903 P.2d at 426. The statutory provision at issue in this case
impacts the right of the people to exercise their reserved
legislative power and their right to vote. As we previously
explained, both are fundamental and critical rights to which
the Utah Constitution has accorded special sanctity. See supra
¶¶ 24–27.



[25]  ¶ 42 Because the multi-county signature requirement
affects fundamental and critical rights guaranteed by and
reserved to the citizens of Utah in the Utah Constitution, we
review the challenged law with heightened scrutiny and apply
the following analytical model articulated in Lee:



[A] statutory classification
that discriminates against a
person's constitutionally protected
[fundamental or critical] right ...
is constitutional only if it (1) is
reasonable, (2) has more than a
speculative tendency to further the
legislative objective and, in fact,
actually and substantially furthers a
valid legislative purpose, and (3) is
reasonably necessary to further a
legitimate legislative goal.



867 P.2d at 582–83. In other words, in order for a
discriminatory classification to be constitutional it must be
reasonably necessary to further, and in fact must actually and
substantially further, a legitimate legislative purpose. See id.



[26]  ¶ 43 Under this uniform operation of laws analytical
model, our analysis is straightforward. Initially, we must
address two threshold issues by determining (1) what, if any,
classification is created and (2) whether that classification is
discriminatory, that is, whether it treats the members of the
class or subclasses disparately. See Mohi, 901 P.2d at 997. If a
discriminatory classification exists, it must then be analyzed
according to the Lee test to determine if it is constitutionally
permissible. Under the Lee analysis, we review each of
the stated legislative purposes supporting the multi-county
signature requirement and determine whether that legislative
purpose is legitimate, whether the multi-county signature
requirement actually and substantially furthers that purpose,
and whether the multi-county signature requirement is
reasonably necessary to further the legislative purpose. With
this road map in hand, we return to the first of our two
threshold issues.
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[27]  ¶ 44 First, the multi-county signature requirement of
the initiative enabling statute requires that citizens wishing
to have an initiative placed on the ballot must secure
the signatures of registered voters residing in a particular
county equal to 10 percent of the aggregate number of
votes cast in that particular county for governor in the last
gubernatorial election in each of 20 of Utah's 29 counties.
Utah Code Ann. § 20A–7–201(2)(a)(ii) (Supp.2001). The
classification made by the statutory provision, that is, the
class of persons to which the statutory provision applies, is
registered voters by requiring the signatures of such voters.
See id. § 20A–7–201(2)(a). The effect of the operation of the
multi-county signature requirement enacted by the legislature
is the creation of two subclasses of registered voters: those
who reside in rural counties and those who reside in urban
counties. These subclasses, while not expressly created by
the statute, result from the application and operation of
the statute. The lieutenant governor and intervenors also
implicitly acknowledge the existence of the two subclasses
and the operation of the statute as to the two subclasses
when they argue that the legislative purpose behind the
multi-county signature requirement is, among other things,
to counter localized legislation disfavoring rural counties and
populations and to act as a check and balance on the urban
majority.



[28]  ¶ 45 Second, the question arises whether the
classification created by the legislature is discriminatory,
that is, whether the members of the class or subclasses are
treated disparately. The multi-county signature requirement
has the effect of diluting the power of urban registered
voters and heightening the power of rural registered voters
in relation to an initiative petition, thereby treating similarly
situated registered voters disparately. Given Utah's uniquely
concentrated population, the effect of the multi-county
signature requirement is to allow registered voters in rural
counties to wield a disproportionate amount of power in
*1087  the determination of whether an initiative qualifies



to be placed on the ballot. The statutory scheme is
discriminatory in that it essentially raises registered voters
in rural counties to the level of gatekeepers who can
effectively keep initiatives off the ballot despite the existence
of significant numeric support for the initiative in urban
portions of the state. Because more than three-fourths of
Utah's population resides along the urbanized Wasatch Front,
i.e., in Salt Lake, Utah, Weber, and Davis Counties, a
relatively small number of registered voters in the rural,
sparsely populated counties have an effective veto in the
initiative process merely by virtue of residing in rural areas of



the state. For example, a signature in Daggett County, whose
population is 0.1 percent of Salt Lake County's population,
is rendered 1000 times as valuable as the signature of
a voter in Salt Lake County. The multi-county signature
requirement does not apply equally to the subclasses of
rural and urban registered voters and in effect creates a
discriminatory classification because of its disparate impact.



¶ 46 Having determined that a discriminatory classification
and disparate impact exist, we now must consider if that
discriminatory classification is constitutionally permissible
under the uniform operation of laws provision. To make this
determination, we turn to Lee's analytical model. See 867 P.2d
at 582–83.



¶ 47 The lieutenant governor and intervenors advance six
purportedly legitimate legislative purposes that allegedly
support the discriminatory classification in question and
maintain that the multi-county signature requirement is
reasonably necessary to further, and in fact actually
and substantially furthers, those legislative purposes. The
proffered legislative purposes are (1) “maintaining the
integrity of the process” by ensuring that there is a “significant
modicum of support throughout the state”; (2) ensuring
that “initiatives are not so easy to get on the ballot”;
(3) “promoting initiatives as grassroots legislation with
geographical and popular support”; (4) “counter[ing] the
possibility of localized legislation”; (5) “acting as a check
and balance” to “temper majoritarian rule [and] safeguard
minority interests”; and (6) “insur[ing] that there is an
informed electorate.” Gallivan responds that none of the
suggested legislative purposes underlying the multi-county
signature requirement is legitimate and that the multi-county
signature requirement is not reasonably necessary to further
those legislative goals in any event.



¶ 48 The primary or principal legislative purpose of the
multi-county signature requirement offered by intervenors is
that of ensuring statewide support for an initiative before it



can be placed on the ballot. 9  According to this legislative
purpose, in enacting the multi-county signature requirement,
the legislature sought to ensure that only initiatives that
have a sufficient modicum of support from registered
voters throughout the state would ultimately be placed on
the statewide general election ballot. In other words, the
legislature sought to make certain that an initiative has
broad geographically distributed statewide support before
that initiative can be placed on the ballot. To this end,
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the legislature chose counties as the unit of geographic
distribution.



9 A few of the other proffered legislative goals or purposes,



while offered independently, essentially are components,



restatements, or subsets of the broader goal of requiring



or ensuring statewide support. To some extent, they



are subsumed in the goal of statewide support, and our



analysis of the primary purpose applies to those with



equal force. In any event, we will address each stated goal



independently.



[29]  ¶ 49 The multi-county signature requirement is not
a reasonably necessary means or mechanism to further the
legislative purpose of ensuring broad geographic statewide
support because it invidiously discriminates against urban
registered voters in favor of rural registered voters in violation
of the one person, one vote principle and overly burdens
the constitutional right of initiative in that it is not the least
restrictive means of furthering the stated legislative purpose.
The multi-county signature requirement's use of counties
as the geographic unit of distribution is the source of the
invidious discrimination. Because counties have such widely
varied populations, with the concentration of population
being in 4 counties, the multi-county signature requirement's
reliance *1088  on counties and the effect of its requiring
signatures from 20 of 29 counties result in the discrimination
in favor of the 25 rural counties over the 4 urban counties.
It is not inconceivable that a less restrictive, burdensome, or
nondiscriminatory mechanism for ensuring broad geographic
statewide support could be crafted. Because the multi-county
signature requirement is not a reasonably necessary means
to further this intended legislative purpose, it does not pass
constitutional muster under our uniform operation of laws
provision. See Lee, 867 P.2d at 582–83.



[30]  ¶ 50 In addition, the multi-county signature
requirement does not actually and substantially further the
legislative purpose of ensuring statewide support, that is,
broadly distributed geographic support, or of promoting
initiatives regarding issues of statewide interest. The multi-
county signature requirement has the opposite effect. By
giving an effective veto to the rural minority over the urban
majority, initiatives that enjoy statewide support from the
majority of the population and therefore focus on issues
of at least numerical statewide concern are prevented from
qualifying for the ballot. In this respect, the multi-county
signature requirement thwarts the placement on the ballot of
widely supported initiatives. Effectively, only initiatives of
rural concern and with rural support get placed on the ballot,



thus defeating the use of the initiative process and purpose
of statewide support. Therefore, the multi-county signature
requirement with regard to this purpose does not pass the Lee
test because it does not actually and substantially further the
stated legislative purpose of ensuring statewide support.



[31]  ¶ 51 The lieutenant governor also argues that the multi-
county signature requirement is supported by the legitimate
legislative purpose of ensuring that “initiatives are not so
easy to get on the ballot.” In other words, she argues that
the legislature was justified in enacting the multi-county
signature requirement because it makes it harder for citizens
to exercise their right to legislate through the constitutionally
guaranteed initiative process. This clearly is not a legitimate
legislative purpose.



¶ 52 As we have previously explained, the initiative power
and the citizens' right to legislate directly through the exercise
of that power is a fundamental right guaranteed in the Utah
Constitution. See supra ¶¶ 24–27. The legislature's purpose to
unduly burden or constrict that fundamental right by making
it harder to place initiatives on the ballot is not a legitimate
legislative purpose. Endorsing this legislative purpose would
essentially allow the legislature without limitation to restrict
and circumscribe the initiative power reserved to the people,
thus rendering itself the only legislative game in town. If
such a legislative purpose were legitimate, the legislature
would be free to completely emasculate the initiative right and
confiscate to itself the bulk of, if not all, legislative power.
This would obviously contravene both the letter and the spirit
of article VI of the constitution.



[32]  ¶ 53 This is not to say that in some circumstances
the legislature cannot impose restrictions that may, through
their operation, make it more difficult to place an initiative
on the ballot. The legislature can impose restrictions—such
as requiring a particular form of petition, setting reasonable
time frames to ensure the efficiency of the process, or
requiring signers to be registered voters—which would have
the effect of making it more difficult to get initiatives on the
ballot, but only to the extent that those restrictions comport
with article VI, section 1 of the Utah Constitution, do not
violate other constitutional provisions, and further legitimate
legislative purposes such as deterring fraud, ensuring the
efficiency of the process, or ensuring a modicum of numerical
support for an initiative. All of these legislative purposes
could support restrictions on the initiative right that could,
conceivably, have the effect of making it more difficult to
place an initiative on the ballot and could be consistent
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with the provision of article VI, section 1 that requires the
legislature to enact legislation enabling the initiative right.
The legislature may not, however, impose discriminatory
restrictions on the initiative right by making it “not so easy”
to get initiatives on the ballot simply for the sake of making
it harder to do so and restricting the initiative power. Thus,
the multi-county *1089  signature requirement does not pass
the uniform operation of laws constitutional hurdle in this
respect either because even if we assume that the multi-county
signature requirement is reasonably necessary to further, and
in fact actually and substantially furthers, the legislative
purpose of making it harder to get initiatives on the ballot,
that legislative purpose is not legitimate.



[33]  ¶ 54 To the extent this legislative purpose is essentially
aimed at preventing ballot overcrowding, the multi-county
signature requirement is not reasonably necessary to further
that purpose for the same reasons that it is not a reasonably
necessary means to ensure statewide geographic support
for initiatives. While the multi-county signature requirement
might have the effect of making it more difficult to
get initiatives on the ballot, thus reducing the chance of
ballot overcrowding, it does so only through invidious
discrimination and in a way that overly burdens the initiative
right. The other procedural provisions of the initiative
enabling statute, specifically, the requirement of numeric
statewide support, is sufficient to advance this legislative
purpose, rendering the multi-county signature requirement
superfluous to furthering the legislative purpose.



[34]  ¶ 55 Intervenors also contend that the multi-
county signature requirement is constitutional because it is
reasonably necessary to further, and in fact actually and
substantially furthers, the legitimate legislative purpose of
promoting initiatives as grassroots legislation. This purported
legislative purpose is offered merely as an assertion without
any explanation or analysis in defense of its legitimacy. Even
if we were to assume this legislative purpose is legitimate,
the multi-county signature requirement is not reasonably
necessary to further that purpose. The exercise of the
legislative power reserved to the people through the initiative
process is inherently a “grassroots” endeavor. The very idea
and definition of “grassroots” movements or legislation is
essentially that the source of the movement or legislation
is at the lowest level of the political and governmental
power structure. Because the initiative process is inherently
“grassroots” in nature, the legislative purpose of promoting
initiatives as grassroots legislation would be satisfied by
an initiative statute that enabled the basic initiative right



with or without the multi-county signature requirement. This
being the case, the multi-county signature requirement is not
reasonably necessary to further the stated legislative purpose.



¶ 56 In light of the discriminatory impact and effect
of the multi-county signature requirement and its burden
on fundamental rights, the disparate treatment resulting
from the multi-county signature requirement cannot be
considered reasonably necessary to further this legislative
purpose because even in the absence of the multi-county
signature requirement the legislative purpose would be
furthered. In other words, this legislative purpose could still
be furthered without infringing constitutionally protected
rights through less restrictive, burdensome, or discriminatory
means. Therefore, the multi-county signature requirement
is unconstitutional with regard to this legislative purpose
because it is not reasonably necessary to its furtherance.



[35]  [36]  ¶ 57 Next intervenors argue that the multi-
county signature requirement is constitutional because it
is reasonably necessary to further, and in fact actually
and substantially furthers, the related legitimate legislative
purposes of countering the possibility of localized legislation
and acting as a check and balance on the majority. Countering
the possibility of localized legislation is not a legitimate
legislative purpose. The legislature itself does not operate
under the requirement that legislation enacted through its
processes and procedures must avoid “localized” legislation



that potentially favors one region or county of the state. 10



If the avoidance of localized legislation were a legitimate
legislative purpose or goal, one would presume that the
legislature would tailor its own legislative processes and
procedures to advance *1090  that goal or purpose. This,
however, is not the case. The legislature is free to pass
localized legislation. If the passage of localized legislation is
permissible in the context of the enactment of laws via the
constitutionally established legislature, it is hard to discern
why the deterrence of potential localized legislation should be
advanced as a legitimate legislative purpose in the context of
the enactment of laws that unduly burden the people's right to
initiative via the constitutionally established initiative power.



10 Any “localized” legislation enacted by the legislature



would be subject to the prohibition against special laws



of article XI, section 3 of the Utah Constitution, as would



any “localized” legislation enacted through the initiative



process. See Grand County v. Emery County, 2002 UT



57, ¶ ¶ 7–24, 52 P.3d 1148.
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[37]  ¶ 58 Moreover, the multi-county signature requirement
does not actually and substantially further the legislative
purpose of preventing localized legislation because even
under the current multi-county signature requirement,
nothing would stop an initiative that, for example, imposed
a tax on only 2 counties from receiving the required number
of signatures in each of 20 or more of 29 counties. Such an
initiative could be considered localized legislation, yet the
multi-county signature requirement would be ineffective in
preventing it.



[38]  [39]  [40]  [41]  ¶ 59 As to the notion that the
multi-county signature requirement is a necessary check “to
temper majoritarian rule [and] safeguard minority interests”
in the context of the initiative process, the multi-county
signature requirement is not reasonably necessary to further



that legislative purpose. 11  The lieutenant governor and
intervenors claim that the multi-county signature requirement
acts as a check and balance on the majority. However,
the multi-county signature requirement goes too far in this
*1091  regard. By effectively weighting the signatures of the



relatively few registered voters residing in rural counties, the
multi-county signature requirement affords the rural minority
a preemptive veto or check on the majority's power to legislate
through the initiative process.



11 The system of checks and balances that operates in



connection with the three coequal and coextensive



branches of our state government are constitutionally



mandated and derived. Any checks and balances



present in the system are therefore constitutional in



nature, not “legislative.” The legislature is not free to



enact restrictions on constitutionally established and



guaranteed rights and powers whenever it perceives that



the system of checks and balances is misaligned or



out of equilibrium. Such a purpose is not a legitimate



legislative purpose. Furthermore, it is not a legitimate



legislative purpose to impose checks and balances, i.e.,



overly burdensome restrictions, on the initiative power



when the constitutional responsibility and duty of the



legislature in enacting initiative enabling legislation is to



facilitate the initiative process.



This legislative purpose is also cast as a means



of ensuring that rural populations are involved in



the initiative process from its inception and as



providing a check and balance within the legislative



process itself, similar to the processes and procedures



employed during the crafting of legislation in the



representative legislature, i.e., the ability to offer



amendments, the use of the committee system, or



the ability to table a proposed bill. Again, these



internal legislative processes and rules of operation



are not constitutional checks and balances. The ability



of “[e]ach house [to] determine the rules of its



proceedings” may be constitutionally established,



but the actual rules adopted for the operation of



the legislature are not. Utah Const. art. VI, § 12.



Nothing in the constitution indicates that it is within



the legislature's province to impose on the coequal



initiative legislative right a system of checks and



balances, that is, rules for operation, akin to the



legislature's own internal rules of operation. Allowing



such would lose sight of the fact that the representative



legislative process, while coequal and coextensive



with the direct initiative legislative process, has a



different character in our constitutional system than



the direct legislative process in that the direct initiative



legislative process may be considered a constitutional



check on the representative legislature if it fails



to enact widely supported legislation, see Stavros



v. Office of Legislative Research & Gen. Counsel,



2000 UT 63, ¶ 19, 15 P.3d 1013, perhaps because



the legislature's internal rules of operation, such as



the committee system or tabling, have prevented



legislation from being enacted, or where the governor



vetoes legislation having popular support but lacking



support of two-thirds of the representative legislature



to override the governor's veto. Accord Warren v.



Boucher, 543 P.2d 731, 740 (Alaska 1975) (Erwin



and Burke, JJ., dissenting) (“[Initiative and referenda]



permit the people to enact laws when the legislature



refuses to act, or repeal acts of the legislature which are



unpopular or unfair [and are] additional check[s] and



balance[s] on the governmental process because [they]



act[ ] upon the legislative awareness that such power



exists with the people.”); Mich. United Conservation



Clubs v. Sec'y of State, 464 Mich. 359, 630 N.W.2d



297, 306 (2001) (en banc) (noting that initiative



and referendum provisions of Michican Constitution



provide “means for citizens directly to challenge



Legislative action or inaction”); Pitman v. Drabelle,



267 Mo. 78, 183 S.W. 1055, 1057 (1916) (en banc)



(“It is the very essence of free government that the



laws regulating a community should reflect the view



and voice of a majority of its voters [and therefore] the



plan (initiative) by which the people are empowered to



do the business which their recalcitrant representatives



have failed to perform[ ] has met with full judicial



sanction.”). Therefore, the direct legislative initiative



process was not meant to be subject to the same checks



and balances that the representative legislature has



chosen to adopt as its internal rules of operation.
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¶ 60 Our system of government is premised on the notion
of majority rule with minority rights. Majority rule is the
foundational premise of both of the constitutionally mandated
mechanisms for enacting legislation. The representative
legislature enacts legislation based upon this principle, and
the same should be true with respect to the initiative process.
In our system of government, in the event the majority abuses
or threatens to abuse the rights of the minority, the minority
has recourse to the courts to redress the violation of its rights
by the majority. Several constitutional provisions serve to
protect the minority from the majority, such as the open
courts clause, the uniform operation of laws provision, the
prohibition against ex post facto laws and special laws. In this
regard, the United States Supreme Court has noted that



to sanction minority control of
state legislative bodies [or legislative
processes, i.e., initiatives], would
appear to deny majority rights in a
way that far surpasses any possible
denial of minority rights that might
otherwise be thought to result.... Our
constitutional system amply provides
for the protection of minorities by
means other than giving them majority
control of state legislatures [or
legislative processes, i.e., initiatives].



Reynolds v. Sims, 377 U.S. 533, 565–66, 84 S.Ct. 1362, 12
L.Ed.2d 506 (1964).



[42]  ¶ 61 Regardless of the constitutional mechanism
for redress of abuse of the minority by the majority, the
vindication of minority rights in almost every circumstance
comes after an action taken pursuant to majority rule. The
legislature, through the multi-county signature requirement,
has put the cart before the horse by giving the minority
a preemptive weapon against the perceived potential
infringement of the minority's rights from the majority's
attempted resort to the initiative process. By doing so,
the legislature gives the minority control of the initiative
power. This preemptive veto on the initiative power turns
our system of majority rule on its head and therefore cannot
be considered a reasonably necessary means to further the
purpose of maintaining checks and balances in our system
of government. Furthermore, the multi-county signature
requirement does not actually and substantially further the
system of checks and balances in our governmental system
because it actually causes the system to fall out of balance by
shifting an inordinate and disproportionate amount of power



to the rural minority at the expense of the urban majority.
Therefore, the purpose of maintaining the system of checks
and balances is not furthered but instead hindered.



[43]  ¶ 62 Finally, the lieutenant governor suggests that
the multi-county signature requirement is justified “to insure
that there is an informed electorate.” We do not doubt the
necessity of an informed electorate or that ensuring the
existence of one is a legitimate legislative purpose; however,
the multi-county signature requirement is not reasonably
necessary to further, nor does it actually and substantially
further, that legislative purpose. The multi-county signature
requirement does not promote an informed electorate. At
most, the requirement that initiative proponents circulate
petitions and gain signatures in 20 (or more) of Utah's 29
counties merely exposes a number of registered voters in
those counties to the basic issue underlying the proposed
initiative. The circulation of the petition is only the initial
stage of the election process, however. In reality, it is after the
initiative is placed on the election ballot and the campaigns
for and against the initiative are underway that the electorate
becomes informed. Therefore, in some respects, the multi-
county signature requirement hinders the development of an
informed electorate as to the subjects of initiatives because the
multi-county signature requirement unduly hinders the ability
to get initiatives on the ballot, thus preventing the waging of
a full-scale campaign on the issue.



¶ 63 Nor is the multi-county signature requirement reasonably
necessary to further the legislative purpose of enabling an
informed *1092  electorate. Because the electorate becomes
informed through the campaigns for and against the proposed
initiative after an initiative is placed on the ballot regardless
of whether the proponents of an initiative circulated the initial
petition in and garnered signatures from the required counties,
the requirement is not reasonably necessary to further the
stated legislative purpose.



[44]  ¶ 64 The multi-county signature requirement
effectively discriminates against urban voters in that it affords
the registered voters of rural counties a disproportionate
amount of voting power. The multi-county signature
requirement's discriminatory classification is unconstitutional
under the uniform operation of laws provision of the Utah
Constitution because it is not reasonably necessary to further,
and does not in fact actually and substantially further, any of
the proffered legislative purposes. We therefore hold that the
requirement constitutes a violation of the Utah Constitution
and note that the result in this case is explicitly premised on
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that holding. Although we address the federal claims raised
by the parties, our state constitutional analysis constitutes an
independent ground for our decision. Cf. Michigan v. Long,
463 U.S. 1032, 103 S.Ct. 3469, 77 L.Ed.2d 1201 (1983).



B. Federal Equal Protection



¶ 65 Gallivan also challenges the multi-county signature
requirement provision on the ground that it contravenes the
Equal Protection Clause of the Fourteenth Amendment to
the United States Constitution, arguing that the requirement
imposes severe and discriminatory restrictions on the
initiative right because it effectively increases the relative
weight of the signatures of registered voters in the rural,
sparsely populated counties while concurrently diluting the
relative weight of the signatures of voters in the urban,
more populous counties, thus discriminating against urban
voters by allowing rural voters to act as gatekeepers who
can prevent initiatives from qualifying for placement on
the ballot. Gallivan asserts that because the multi-county
signature requirement severely burdens the rights of urban
voters, the requirement “must be analyzed with the strictest
scrutiny.”



¶ 66 The lieutenant governor and intervenors contend that the
multi-county signature requirement does not severely burden
the rights of urban voters and is therefore to be analyzed only
under rational basis scrutiny. Nevertheless, they contend that
the multi-county signature requirement passes constitutional
muster under either rational basis or strict scrutiny.



¶ 67 The Equal Protection Clause of the Fourteenth
Amendment provides that no state shall “deny to any person
within its jurisdiction the equal protection of the laws,” U.S.
Const. amend. XIV, § 1, “which is essentially a direction that
all persons similarly situated should be treated alike.” City of



Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 439, 105
S.Ct. 3249, 87 L.Ed.2d 313 (1985); see also State v. Lafferty,
2001 UT 19, ¶ 70, 20 P.3d 342.



[45]  ¶ 68 Accordingly, the Equal Protection Clause
requires states generally to treat voters similarly and not
to unreasonably subject voters to disparate treatment. The
United States Supreme Court recently stated:



The right to vote is protected in
more than the initial allocation of the
franchise. Equal protection applies as



well to the manner of its exercise.
Having once granted the right to vote
on equal terms, the State may not, by
later arbitrary and disparate treatment,
value one person's vote over that of
another.



Bush v. Gore, 531 U.S. 98, 104–05, 121 S.Ct. 525, 148
L.Ed.2d 388 (2000).



¶ 69 Petitioning to place an initiative on the ballot is an
integral part of Utah's initiative procedures and processes
and is inextricably intertwined with the voters' right to
vote on initiatives, serving a gatekeeping function to that
right to vote. See Moore v. Ogilvie, 394 U.S. 814, 818,
89 S.Ct. 1493, 23 L.Ed.2d 1 (1969). Because petitioning
to place an initiative on the ballot is “an integral part
of the election process,” the procedure “must pass muster
against the charges of discrimination or of abridgment of
the right to vote” under the Equal Protection Clause. Id.
Accordingly, *1093  we must determine whether the multi-
county signature requirement violates the Equal Protection
Clause of the Fourteenth Amendment.



1. Multi–County Signature Requirement under Moore v.
Ogilvie
¶ 70 For decades the United States Supreme Court has
held unconstitutional state election laws when there is a
disparity in the political and voting power of the voters
similarly situated within a state. In 1962, the Court reversed a
federal district court that had determined that it lacked subject
matter jurisdiction and remanded, ordering that the district
court conduct a trial regarding the asserted constitutional
claim that the state apportionment act was “offensive to
the Fourteenth Amendment” in that it effected “a gross
disproportion of representation to voting population” because
the act's “classification disfavors the voters in counties in
which [the appellants] reside, placing them in a position
of constitutionally unjustifiable inequality vis-a-vis voters in
irrationally favored counties.” Baker v. Carr, 369 U.S. 186,
207–08, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962).



¶ 71 Then in 1963, the United States Supreme Court
declared unconstitutional Georgia's county-unit system under
the Equal Protection Clause of the Fourteenth Amendment.
Gray v. Sanders, 372 U.S. 368, 379–81, 83 S.Ct. 801, 9
L.Ed.2d 821 (1963). In Gray, Georgia's county-unit system
gave “every qualified voter one vote in a statewide election;
but in counting those votes [Georgia] employ[ed] the county
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unit system which in end result weight[ed] the rural vote
more heavily than the urban vote and weight[ed] some small
rural counties heavier than other larger rural counties.” Id.
at 379, 83 S.Ct. 801. Declaring this county-unit system
unconstitutional, the Court, adopting the one person, one vote
principle, explained:



The conception of political equality
from the Declaration of Independence,
to Lincoln's Gettysburg Address,
to the Fifteenth, Seventeenth, and
Nineteenth Amendments can mean
only one thing—one person, one vote.



Id. at 381, 83 S.Ct. 801 (emphasis added). Striking down the
Georgia county-unit system, the Court reasoned:



How then can one person be given twice or ten times the
voting power of another person in a statewide election
merely because he lives in a rural area or because he lives
in the smallest rural county? Once the geographical unit
for which a representative is to be chosen is designated, all
who participate in the election are to have an equal vote
—whatever their race, whatever their sex, whatever their
occupation, whatever their income, and wherever their
home may be in that geographical unit. This is required by
the Equal Protection Clause of the Fourteenth Amendment.



Id. at 379, 83 S.Ct. 801 (emphasis added).



¶ 72 The next year, the United States Supreme Court held
unconstitutional Alabama's legislative apportionment system,
stating:



Since the achieving of fair and
effective representation for all
citizens is concededly the basic
aim of legislative apportionment, we
conclude that the Equal Protection
Clause guarantees the opportunity
for equal participation by all voters
in the election of state legislators.
Diluting the weight of votes because
of place of residence impairs
basic constitutional rights under the
Fourteenth Amendment just as much
as invidious discriminations based
upon factors such as race or economic
status.



Reynolds v. Sims, 377 U.S. 533, 565–66, 84 S.Ct. 1362,
12 L.Ed.2d 506 (1964) (citing Brown v. Bd. of Educ., 347
U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954); Griffin v.
Illinois, 351 U.S. 12, 76 S.Ct. 585, 100 L.Ed. 891 (1956);
Douglas v. California, 372 U.S. 353, 83 S.Ct. 814, 9 L.Ed.2d
811 (1963)). In Reynolds, the Court reasoned, “Weighting
the votes of citizens differently, by any method or means,
merely because of where they happen to reside, hardly seems
justifiable.” 377 U.S. at 563, 84 S.Ct. 1362.



¶ 73 While the foregoing cases address votes rather than
a voter's right to petition to place a candidate or direct
legislation on the ballot, in 1969 the Court applied the “one
person, one vote” principle to the petition context in *1094
Moore v. Ogilvie. 394 U.S. at 818–19, 89 S.Ct. 1493. At
issue in Moore was “[t]he use of nominating petitions by
independents to obtain a place on the Illinois ballot.” 394
U.S. at 818, 89 S.Ct. 1493. The Court explained that the “one
person, one vote” principle applied to nomination petitions
because the use of such petitions



is an integral part of [Illinois's] election
system. All procedures used by a State
as an integral part of the election
process must pass muster against
the charges of discrimination or of
abridgement of the right to vote.



Id. (citation omitted).



¶ 74 In Moore, the Court held that an Illinois statute requiring
200 signatures from qualified voters in at least 50 of the state's
102 counties was unconstitutional under the Equal Protection
Clause according to the one person, one vote principle. Id. at
818–19, 89 S.Ct. 1493. The statute at issue in Moore required
at least 25,000 voters statewide to sign a nomination petition
and 200 qualified voters to sign nomination petitions in each
of at least 50 of the state's 102 counties before a candidate
could be placed on the ballot. Id. at 815, 89 S.Ct. 1493. At
the time the case was pending before the Court, 93.4 percent
of the state's total population was concentrated in the 49 most
populous counties and only 6.6 percent of the population
resided in the remaining 53 counties. Id. at 816, 89 S.Ct.
1493. The Court held the Illinois requirement of obtaining
200 signatures in 50 counties unconstitutional, stating:



The law ... discriminates against the
residents of the populous counties of
the State in favor of rural sections.
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It, therefore, lacks the equality to
which the exercise of political rights
is entitled under the Fourteenth
Amendment.



Id. at 819, 89 S.Ct. 1493. The Court explained:



Under this Illinois law the electorate
in 49 of the counties which contain
93.4% of the registered voters may not
form a new political party and place
its candidates on the ballot. Yet 25,000
of the remaining 6.6% of registered
voters properly distributed among the
53 remaining counties may form a new
party to elect candidates to office.



Id. 12



12 More recently, in Bush, the United States Supreme



Court reiterated the rule that states cannot treat voters



differently under the Equal Protection Clause simply



because they reside in different counties. 531 U.S. at



106–07, 121 S.Ct. 525 (citing Moore, 394 U.S. 814, 89



S.Ct. 1493, 23 L.Ed.2d 1).



¶ 75 Several courts have applied Moore to invalidate election
laws that discriminate between voters of populous and
sparsely settled counties. See, e.g., Blomquist v. Thomson,
739 F.2d 525, 528 (10th Cir.1984) (holding Wyoming two-
county rule unconstitutional under Moore ); Communist
Party v. State Bd. of Elections, 518 F.2d 517, 521 (7th
Cir.1975) (holding Illinois two-county rule unconstitutional
under Moore ); Baird v. Davoren, 346 F.Supp. 515,
522 (D.Mass.1972) (holding election law violates equal
protection because it “has the effect of discriminating
between voters in populous and sparsely-settled counties”);
Socialist Workers Party v. Rockefeller, 314 F.Supp. 984, 990
(S.D.N.Y.1970) (invalidating law that granted voters in rural,
less populous counties “an absolute equal veto power over
the nomination of any candidate”); Socialist Workers Party
v. Hare, 304 F.Supp. 534, 536 (E.D.Mich.1969) (holding that
election law that is “discriminatory against voters in populous
counties” violates equal protection).



¶ 76 Then, in 2001, the United States District Court for the
District of Idaho held unconstitutional an Idaho requirement
that initiative sponsors obtain “signatures [from] at least 6
percent of qualified electors from each of” 22 of Idaho's
44 counties before an initiative qualifies to be placed on
the Idaho general election ballot. Idaho Coalition United for



Bears v. Cenarrusa, Civ. No. 00–0668–S–BLW, slip op. at
9–10 (D.Idaho Nov. 30, 2001). The Idaho District Court
concluded that Moore governed that case and stated, “Idaho's
law suffers from the same flaw as the Illinois law struck down
in Moore.” Id. at 10. The court explained:



Because over 60% of Idaho's
population resides in just 9 of the
State's 44 counties, it is easy to
envision a situation where 3/4 of
Idaho's voters sign a petition but fail
to *1095  get it on the ballot because
they could not collect 6% of the vote
in the rural counties.



Id.



¶ 77 Intervenors argue that Moore is distinguishable from
this case because Moore “involved requirements for placing
third-party candidates on the ballot,” while “this case involves
rules regarding direct legislation.” However, intervenors have
not provided us a cogent reason why a different rule should
apply to candidates on the one hand and to initiatives on the
other. The only difference between the case of a petition to
place a candidate on the ballot and the case of a petition to
place an initiative on the ballot is that the first involves a
person and the second involves an idea that possibly could
become law. The voters' suffrage right is fundamental and not
to be infringed, regardless of whether the voters are voting
for candidates or initiatives. Additionally, in either case, a
multi-county requirement like the requirement at issue in this
case would mitigate or eliminate the voters' right to vote
because neither the candidate nor the initiative would ever be
placed on the ballot. Accordingly, in the context of whether
there is an equal protection violation regarding ballot access,
the distinction between whether ballot access is denied to a
candidate rather than to an initiative is a distinction without
a relevant difference, and therefore a different rule is not
required in this case. See Idaho Coalition United for Bears,
Civ. No. 00–0668–S–BLW, slip op. at 10. Therefore, we
apply Moore.



¶ 78 The multi-county signature requirement in this case
unconstitutionally suffers from the same infirmities as the



Illinois law in Moore and the less severe 13  multi-county
signature requirement of the Idaho statute struck down in
Idaho Coalition United for Bears. As in both Moore and
Idaho Coalition United for Bears, the multi-county signature
requirement in this case invidiously discriminates against
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voters in urban areas. The multi-county signature requirement
requires sponsors to obtain



13 The Idaho law requires sponsors of an initiative petition



to meet Idaho's multi-county signature requirement in



22 of 44 counties, or in half of Idaho's counties. By



way of comparison, the Utah multi-county signature



requirement provides that sponsors of an initiative



petition must meet Utah's signature requirement in 20 of



29 counties, or more than two-thirds of the counties.



from each of at least 20 counties, legal signatures equal
to 10% of the total of all votes cast in that county for all
candidates for governor at the last regular general election
at which a governor was elected.
Utah Code Ann. § 20A–7–201(2)(a)(ii) (Supp.2001).
Requiring signatures from at least 20 counties is
intrinsically discriminatory against voters in urban counties
because it impermissibly exalts the power of voters in rural,
sparsely populated counties: The multi-county signature
requirement effectively increases the relative weight of the
signatures of voters in the rural counties and diminishes
the relative weight of signatures of urban voters, permitting
rural voters to foreclose the placement of an initiative on
the ballot, even if the majority of the voters in the state
desire the initiative to be on the ballot. In Utah, three-
fourths of the state's population resides in only 4 Wasatch
Front counties: Weber, Davis, Salt Lake, and Utah.
Further, 87.14 percent of the state's overall population
is concentrated in the 14 counties in which the sponsors
satisfied the individual county signature requirement of
the multi-county signature requirement. Comparatively,
the aggregate population of the remaining 15 counties is
less than 13 percent of the state's total population. To
place a proposed initiative on the ballot, sponsors would
be required to meet the signature requirement in at least
6 of the 15 counties in which less than 13 percent of
the statewide population resides and in 16 of the 24
counties in which only a quarter of the state's population
resides. Such a requirement concentrates an inordinate
and disproportionate amount of control over qualifying
initiatives for placement on the ballot to voters in those
less populous counties, effectively affording a few voters
a preemptive veto over placement of a proposed initiative
on the ballot based solely upon the county in which those
voters reside.



¶ 79 This problem is exacerbated by the removal provision of
Utah Code section 20A–7–205(3)(a), which allows voters to
remove their signatures from initiative petitions after *1096



the petitions have been submitted to the county clerks for
certification and after the sponsors can no longer solicit
additional signatures to replace removed signatures. The
removal provision effectively allows an initiative petition
to be defeated by the removal of a very small number
of voters' signatures from initiative petitions in specifically
targeted rural counties. Indeed, in this case opponents of the
initiative conducted a concerted campaign in rural counties to
encourage voters in those counties to remove their signatures
from initiative petitions after the petitions had been delivered
to the county clerks, and around 3,000 voters in rural counties
removed their signatures, effectively preventing the initiative
from qualifying for placement on the ballot.



[46]  ¶ 80 As in Moore and Idaho Coalition United for Bears,
the disparity in power between the registered voters in rural
counties and the registered voters in urban counties under
the multi-county signature requirement is constitutionally
impermissible, and such invidious discrimination will not be
constitutionally tolerated. Thus, the multi-county signature
requirement is unconstitutional under the Equal Protection
Clause of the Fourteenth Amendment to the United States
Constitution.



2. Multi–County Signature Requirement under Burdick v.
Takushi
¶ 81 It is argued that the United States Supreme Court
case of Burdick v. Takushi, 504 U.S. 428, 112 S.Ct. 2059,
119 L.Ed.2d 245 (1992), supplies the rule as to when strict



scrutiny applies in election cases. 14  The Supreme Court
explained in Burdick:



14 Intervenors contend that Burdick is inapposite because



it is a case involving ballot access for candidates



rather than ballot access for initiatives. Specifically,



intervenors contend, citing the Western District of



Arkansas case of Hoyle v. Priest, 59 F.Supp.2d 827



(W.D.Ark.1999), and the Massachusetts Supreme Court



case of Massachusetts Public Interest Research Group



v. Secretary of Commonwealth, 375 Mass. 85, 375



N.E.2d 1175, 1182 (1978), that voting for a candidate



is a fundamental constitutional right, while the right



to have an initiative on the ballot is not. However, as



stated above, the right of initiative is a fundamental



right under the Utah Constitution, and as applied



in this case, the multi-county signature requirement



serves a gatekeeping function that can, in certain cases,



burden the fundamental right to vote by precluding the



placement on the ballot of initiatives supported by a
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majority of the people of the state. In any event, as



explained in the previous section, there is no relevant



distinction between candidate nominating petitions and



initiative petitions. See supra ¶ 77.



A court considering a challenge to a state election law
must weigh “the character and magnitude of the asserted
injury to the rights protected by the First and Fourteenth
Amendments that the plaintiff seeks to vindicate” against
“the precise interests put forward by the State as
justifications for the burden imposed by its rule,” taking
into consideration “the extent to which those interests make
it necessary to burden the plaintiff's rights.”
504 U.S. at 434, 112 S.Ct. 2059 (quotations omitted).
“Under this standard, the rigorousness of our inquiry into
the propriety of a state election law depends upon the
extent to which a challenged regulation burdens First and
Fourteenth Amendment rights.” Id. Accordingly, “when
those rights are subjected to ‘severe’ restrictions, the
regulation must be ‘narrowly drawn to advance a state
interest of compelling importance.’ ” Id. (quoting Norman
v. Reed, 502 U.S. 279, 289, 112 S.Ct. 698, 116 L.Ed.2d
711 (1992)). If the challenged election law provision
“imposes only ‘reasonable, nondiscriminatory restrictions'
upon the First and Fourteenth Amendment rights of voters,
‘the State's important regulatory interests are generally
sufficient to justify’ the restrictions.” Id. (quoting Anderson
v. Celebrezze, 460 U.S. 780, 788, 103 S.Ct. 1564, 75
L.Ed.2d 547 (1983)).



¶ 82 Because Moore v. Ogilvie controls the outcome of this
case regardless of the level of scrutiny applied, we apply
Moore and its related United States Supreme Court precedent
to this case and find it dispositive. See supra part I.B.1.
Nevertheless, under Burdick strict scrutiny applies. In this
case, there are severe restrictions on the rights of registered
voters in Utah's most populous counties, compelling us to
use strict scrutiny analysis. The United States Supreme Court
explained:



Restrictions on access to the ballot burden two distinct
and fundamental rights, “the *1097  right of individuals
to associate for the advancement of political beliefs, and
the right of qualified voters, regardless of their political
persuasion, to cast their votes effectively.” ...



When such vital individual rights are at stake, a State
must establish that its classification is necessary to serve a
compelling interest.



Illinois State Bd. of Elections v. Socialist Workers Party,
440 U.S. 173, 184, 99 S.Ct. 983, 59 L.Ed.2d 230 (1979)
(quoting Williams v. Rhodes, 393 U.S. 23, 30, 89 S.Ct. 5, 21
L.Ed.2d 24 (1968)). The multi-county signature requirement
discriminates against urban voters because it allows voters
in rural counties to wield disproportionate power over the
placement of initiatives on the ballot. See supra ¶¶ 45, 78–
79. Thus, the multi-county signature requirement does not
impose a “ ‘reasonable, nondiscriminatory restriction[ ]’ upon
the ... rights of voters” in the more populous counties of
the state. Burdick, 504 U.S. at 434, 112 S.Ct. 2059 (quoting
Anderson, 460 U.S. at 788, 103 S.Ct. 1564).



¶ 83 Accordingly, under Burdick, the multi-county signature
requirement “must be narrowly drawn to advance a state
interest of compelling importance.” 504 U.S. at 434, 112
S.Ct. 2059; see also Illinois State Bd. of Elections, 440
U.S. at 185, 99 S.Ct. 983 (noting that “where restrictions
on access to the ballot are involved,” “ ‘a State may not
choose means that unnecessarily restrict constitutionally
protected liberty,’ [and must] adopt the least drastic means
to achieve their ends” (quoting Kusper v. Pontikes, 414
U.S. 51, 58–59, 94 S.Ct. 303, 38 L.Ed.2d 260 (1973))).
The justifications advanced in support of the multi-county
signature requirement, set forth in paragraph 47 of this
opinion, are not “narrowly drawn to advance a state interest of
compelling importance.” Burdick, 504 U.S. at 434, 112 S.Ct.
2059. First, the proffered justifications fail to meet our own
heightened-scrutiny analysis under the uniform operation of
laws provision of the Utah Constitution, see supra ¶¶ 47–63,
which “is at least as exacting” if not more so than the Equal
Protection Clause of the Fourteenth Amendment. Mountain
Fuel Supply Co. v. Salt Lake City Corp., 752 P.2d 884,
889 (Utah 1988). Second, the proffered justification that the
multi-county signature requirement exists to ensure statewide
support for initiatives fails under Moore. Moore itself rejected
this as a justification for a law that discriminates against the
political rights of registered voters in violation of the Equal
Protection Clause. Moore, 394 U.S. at 818–19, 89 S.Ct. 1493.
The Court explained in Moore:



It is no answer to the argument under
the Equal Protection Clause that this
law was designed to require statewide
support for launching a new political
party rather than support from a few
localities. This law applies a rigid,
arbitrary formula to sparsely settled
counties and populous counties alike,
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contrary to the constitutional theme of
equality among citizens in the exercise
of their political rights. The idea that
one group can be granted greater
voting strength than another is hostile
to the one man, one vote basis of our
representative government.



Id. Therefore, although Moore governs this case, the multi-
county signature requirement does not pass constitutional
muster under the strict scrutiny test of Burdick.



II. FREE SPEECH



[47]  ¶ 84 Gallivan also contends that the multi-county
signature requirement is unconstitutional because it violates
the free speech guarantees of the First Amendment to the
United States Constitution and article I, section 15 of the
Utah Constitution. Because we decide this case based upon
the fundamental rights arguments associated with the uniform
operation of laws provision, and the Equal Protection Clause,
we do not need to address these additional constitutional
challenges. See State v. Telford, 2002 UT 51, ¶ 8, 48 P.3d 228;
Salt Lake City Corp. v. Prop. Tax Div. of State Tax Comm'n,
1999 UT 41, ¶ 30, 979 P.2d 346; State v. Lopes, 1999 UT 24,
n. 4, 980 P.2d 191; Valley Colour, Inc. v. Beuchert Builders,
Inc., 944 P.2d 361, 363 n. 1 (Utah 1997).



III. SEVERABILITY



[48]  ¶ 85 Having concluded that section 20A–7–201(2)(a)
(ii) of the Utah Code is unconstitutional, *1098  we must
determine if that subsection is severable from the rest of the
initiative enabling statute.



¶ 86 The lieutenant governor, intervenors, and legislature
argue that the multi-county signature requirement is not
severable from the remainder of the statute and that therefore
this court's only option in light of its holding that section 20A–
7–201(2)(a)(ii) is unconstitutional is to invalidate and strike
down the entire initiative enabling statute. Gallivan counters
that the subsection setting forth the multi-county signature
requirement is not an integral part of the statute and that it can
be severed from the overall statutory scheme, leaving the rest
of the initiative enabling statute operable and effective.



[49]  ¶ 87 When reviewing the construction of statutes,
“[t]he general rule is ‘that statutes, where possible, are to be
construed so as to sustain their constitutionality. Accordingly,
if a portion of the statute might be saved by severing the part
that is unconstitutional, such should be done.’ ” State v. Lopes,
1999 UT 24, ¶ 18, 980 P.2d 191 (quoting Celebrity Club, Inc.
v. Utah Liquor Control Comm'n, 657 P.2d 1293, 1299 (Utah
1982)).



[50]  [51]  ¶ 88 In determining if an unconstitutional
subsection is severable from its umbrella statute, “we look to
legislative intent.” Id. at ¶ 19. When the legislature's intent
is not expressly stated, we “turn to the statute itself, and
examine the remaining constitutional portion of the statute
in relation to the stricken portion.” Id. Upon reviewing the
statute as a whole and its operation absent the offending
subsection, “[i]f the remainder of the statute is operable and
still furthers the intended legislative purpose, the statute will
be allowed to stand.” Id.; see also Berry v. Beech Aircraft
Corp., 717 P.2d 670, 686 (Utah 1985) (“Severability, where
part of an act is unconstitutional, is primarily a matter of
legislative intent[,] which generally is determined by whether
the remaining portions of the act can stand alone and serve a
legitimate legislative purpose.” (citations omitted, alteration
in original)); Stewart v. Pub. Serv. Comm'n, 885 P.2d 759,
779–80 (Utah 1994); Union Trust Co. v. Simmons, 116 Utah
422, 429, 211 P.2d 190, 193 (1949). In Union Trust Co.,
we further noted that “[t]he test fundamentally is whether
the Legislature would have passed the statute without the
objectionable[, i.e., the unconstitutional] part ....” 116 Utah at
429, 211 P.2d at 193; see also Berry, 717 P.2d at 686.



¶ 89 The legislature did not include in the initiative enabling
statute an express indication of its legislative intent regarding
the severability of potentially unconstitutional portions of
the statute. Therefore, we must determine whether the
initiative enabling statute is operable without the multi-
county signature requirement and whether the initiative
enabling statute furthers a legitimate legislative purpose
without that provision.



¶ 90 The initiative enabling statute is still operable after
the offending subsection is removed. Even without the
multi-county signature requirement, the initiative enabling
statute establishes a workable process and framework through
which the citizens of Utah can exercise their constitutionally
guaranteed right to directly legislate via the fundamental
initiative power. The procedure for placing an initiative on
the ballot would function at least as well as the system





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S15&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002312861&pubNum=4645&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999112735&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999112735&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999092993&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999092993&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997177568&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_363&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_363


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997177568&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_363&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_363


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS20A-7-201&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4062000010ab5


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS20A-7-201&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4062000010ab5


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS20A-7-201&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4062000010ab5


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS20A-7-201&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4062000010ab5


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999092993&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999092993&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983104615&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_1299&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1299


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983104615&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_1299&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1299


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983104615&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_1299&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1299


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_686&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_686


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_686&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_686


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994161045&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_779&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_779


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994161045&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_779&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_779


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949103266&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_193&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_193


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949103266&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_193&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_193


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949103266&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_193&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_193


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949103266&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_193&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_193


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112259&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_686&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_686








Gallivan v. Walker, 54 P.3d 1069 (2002)



455 Utah Adv. Rep. 3, 2002 UT 89



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 22



currently in place. Simply excising the multi-county signature
requirement from the initiative enabling statute does nothing
to affect the statute's operability.



¶ 91 The statute still furthers the intended and legitimate
purpose of enabling the people's initiative right. As we have
indicated previously, subsection 2 of article VI, section 1
requires the legislature to enact legislation to enable the
people to exercise their reserved power and right to directly
legislate through initiative. See supra ¶¶ 28–29. The clear
purpose of the initiative enabling statute, therefore, must be
to establish a framework through which the citizens of Utah
can effectuate their reserved article VI, section 1 power.
Indeed, the initiative enabling statute itself invokes the Utah
Constitution and states that “[b]y following the procedures
and requirements of [the initiative enabling statute], Utah
voters may, subject to the restrictions of Article VI, Sec. 1,
Utah Constitution and this chapter [,] ... initiate any desired
legislation and cause it to be submitted ... to a vote of
the people.” *1099  Utah Code Ann. § 20A–7–102 (1998).
Moreover, this court has stated that the “purpose” of the
initiative enabling statute is “that the people be permitted to
vote and express their will on proposed legislation.” Cope v.
Toronto, 8 Utah 2d 255, 259, 332 P.2d 977, 979 (1958) (per
curiam).



¶ 92 The overriding and controlling purpose of the initiative
enabling statute is still furthered without the multi-county
signature requirement. Because the purpose of the statute
is to enable the citizens of Utah to legislate through the
initiative process and the removal of the multi-county
signature requirement would not impact the effectuation
of the initiative right, the purpose of the statute is still
furthered. In fact, the removal of the multi-county signature
requirement at a minimum eliminates an overly burdensome
discriminatory hurdle to the exercise of the right and in doing
so effectively makes it easier for the citizens of Utah to
exercise their constitutionally guaranteed legislative power
through initiative. In other words, the purpose of the initiative
enabling statute is perhaps better furthered through the excise
of the multi-county signature requirement.



¶ 93 Finally, as to the question of whether the legislature
would have enacted the initiative enabling statute without the
constitutionally infirm multi-county signature requirement,
we note that the constitutional mandate in article VI, section 1
dictates that the legislature must enact legislation to enable the
exercise of the initiative power. Because the legislature would
be required to enact initiative enabling legislation in any



event, under the constitutional requirement, the legislature
would have to enact the rest of the initiative enabling statute
without the unconstitutional provision. In other words, the
legislature would have enacted the initiative enabling statute
without the multi-county signature requirement because it is
compelled to do so by subsection 2 of article VI, section
1 in order to enable the citizens to exercise their reserved
initiative power. The legislature cannot claim that they would
not have enacted the initiative enabling statute without the
multi-county signature requirement because in making such
a claim the legislature would be admitting that it would
have chosen to shirk its constitutional duty to establish a
framework for the exercise of the people's constitutionally
guaranteed initiative right. We are certain the legislature,
had it known of the unconstitutionality of the multi-county
signature requirement, would have met its constitutional
responsibility by enacting the initiative enabling statute
without the unconstitutional subsection.



¶ 94 Therefore, the multi-county signature requirement set
forth in section 20A–7–201(2)(a)(ii) is severable because the
remainder of the initiative enabling statute will continue to be
operable and continue to serve a legitimate legislative purpose
after the unconstitutional multi-county signature requirement
provision is excised.



CONCLUSION



¶ 95 For the foregoing reasons, the multi-county signature
requirement is unconstitutional first, and independent,
because it violates the uniform operation of laws provision
of the Utah Constitution, and also because it violates the
Equal Protection Clause of the United States Constitution.
Additionally, the unconstitutional multi-county signature
requirement of Utah Code section 20A–7–201(2)(a)(ii) is
severable from the statewide initiative enabling statute.
Accordingly, Gallivan's petition for an extraordinary writ is
granted, and the lieutenant governor is ordered to place the



initiative on the 2002 general election ballot. 15



15 The statutory deadlines established in the initiative



enabling statute have been rendered inoperable in this



case by the instant litigation. The operable time frame in



this case is November 5, 2002, the date of the general



election. Therefore, all that is required in this case is for



the lieutenant governor to ensure that the initiative is on



the ballot by that date. The deadlines established in the





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S1&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S1&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S1&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S1&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS20A-7-102&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959132697&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_979&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_979


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959132697&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_979&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_979


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S1&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S1&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S1&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS20A-7-201&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4062000010ab5


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS20A-7-201&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4062000010ab5








Gallivan v. Walker, 54 P.3d 1069 (2002)



455 Utah Adv. Rep. 3, 2002 UT 89



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 23



initiative enabling statute otherwise remain effective for



future proposed initiatives.



¶ 96 Justice HOWE concurs in Justice RUSSON's opinion.



DURHAM, Chief Justice, concurring:
¶ 97 I concur with Justice Russon's opinion, with
the exception of Part B (“Federal Equal Protection”).
Having concluded that *1100  the multi-county signature
requirement violates the Utah constitution, the court ought
not, in my view, offer what is in effect an advisory
opinion on the federal question. When this court has
determined that state constitutional law does not permit the
challenged legislative action, the case is fully resolved, and
the federal claim becomes moot. This seems to me to be
a fundamental characteristic of federalism, and consistent
with the perspective that courts should generally resolve
cases on the narrowest applicable grounds unless specific
reasons exist for offering broader guidance. I agree that the
federal question is an important one, and perhaps the United
States Supreme Court would appreciate this court's analytic
contribution when and if the question reaches that court (in
Idaho Coalition United for Bears, for example), but I think
that this is fundamentally a state law case, given the unique
role that initiative lawmaking has in the state system, and the
absence of any federal constitutional counterpart.



THORNE, Judge, dissenting.
¶ 98 I respectfully dissent from both the conclusion
that section 20A–7–201(2)(a)(ii) creates an unconstitutional
abridgement of the Utah Constitution and from the analysis
that equates the initiative right with the right to vote, thereby
establishing the “initiative right” as one of the relatively few
fundamental rights.



¶ 99 First, Petitioners have presented this court with a facial
challenge to the use of any non-population based geographic
distribution requirement in the initiative process. To succeed,
Petitioners must demonstrate that no circumstances exist
under which such requirement can be found constitutional.
United States v. Salerno, 481 U.S. 739, 745, 107 S.Ct. 2095,
2100, 95 L.Ed.2d 697 (1987); State v. Herrera, 1999 UT 64,
¶ 4 n. 2, 993 P.2d 854. Instead of performing a facial analysis
of the question presented, the majority seemingly addresses
the statute as applied.



¶ 100 Second, I believe the majority's decision to equate
the people's initiative ability with the fundamental right to
vote to be a new development, untested and unsupportable. I
believe the majority's analysis of the nature of the initiative
process is inadequate and the majority merely concludes
that the people's ability to seek changes to the law through
the initiative process is the same as voting rights because
the initiative process, at its conclusion, involves the right to



vote. 1



1 I also believe that the majority position may have



been more persuasive had the majority equated the



initiative right with the right to associate as a political



party. The reasons underlying a person's decision to



join or create a new political party may, in some



cases, be identical to their reasons for utilizing the



initiative process, and therefore, may be subject to



similar protections. See Illinois State Bd. of Elections



v. Socialist Workers, 440 U.S. 173, 187, 99 S.Ct. 983,



991–92, 59 L.Ed.2d 230 (1979) (stating “[t]he freedom



of association as a political party, a right we have



recognized as fundamental, has diminished practical



value if the party can be kept off the ballot” (citation



omitted)). The majority, however, does not attempt an



analysis of this approach.



¶ 101 While I agree that the right to initiative is granted
within the State Constitution, I do not agree that this right is
unfettered. The plain language of Article VI, § 1 establishes in
the people the ability to legislate through the initiative process
as reasonably defined and controlled by the legislature.
While it is the responsibility of this court to ensure that the
legislature does not unreasonably restrict this ability, I would
conclude that the geographic distribution requirement is not
unreasonable; therefore it does not infringe upon the people's
ability to legislate.



¶ 102 Rather than the approach adopted by the majority,
I would address Petitioners' arguments with the following
analysis:



I. FEDERAL ANALYSIS



¶ 103 Petitioners first argue that Utah Code Ann. §
20A–7–201(2)(a)(ii) (Supp.2001), requiring Petitioners to



demonstrate broad-based geographic support 2  before an
initiative can be placed on the ballot, violates *1101  federal
principles of equal protection and freedom of speech.
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2 Pursuant to the plain language of section 20A–7–201(2)



(a)(ii), Petitioners were required to obtain signatures



from a specified number of counties. Throughout



this dissent I refer to this requirement either as the



“geographic distribution requirement” or as section



20A–7–201(2)(a)(ii).



¶ 104 The ability to pursue a change in the law through the
initiative process is solely a state-created right. See Meyer v.
Grant, 486 U.S. 414, 424, 108 S.Ct. 1886, 1893, 100 L.Ed.2d
425 (1988); Save Palisade Fruitlands v. Todd, 279 F.3d
1204, 1211 (10th Cir.2002); Dobrovolny v. Moore, 126 F.3d
1111, 1113 (8th Cir.1997); Biddulph v. Mortham, 89 F.3d
1491, 1500 (11th Cir.1996); Taxpayers United for Assessment
Cuts v. Austin, 994 F.2d 291, 294 (6th Cir.1993); Bowers
v. Polk County Bd. of Supervisors, 638 N.W.2d 682, 692
(Iowa 2002). Absent a state provision creating this right, an
initiative right does not exist and no violation of the U.S.
Constitution is possible. See Todd, 279 F.3d at 1211; Bates
v. Jones, 131 F.3d 843, 854 (9th Cir.1997) (O'Scannlain, J.,
concurring); Austin, 994 F.2d at 295; Massachusetts Pub.
Interest Research Group v. Secretary of Commonwealth, 375
Mass. 85, 375 N.E.2d 1175, 1182 (1978). However, once a
state creates an initiative process, the system must comport
with the protections afforded under the U.S. Constitution.
See Austin, 994 F.2d at 295; Hoyle v. Priest, 59 F.Supp.2d
827, 836 (W.D.Ark.1999). Included in these protections are
the right to equal protection under the law and the right to
freedom of speech. See id.



A. Free Speech



¶ 105 The First Amendment of the United States Constitution
provides that Congress “shall make no law ... abridging the
freedom of speech, or of the press; or the right of people
peaceably to assemble, and to petition the Government for a
redress of grievances.” Meyer, 486 U.S. at 420, 108 S.Ct. at
1891 (1988); see also U.S. Const. amend. I. “ ‘[T]he freedom
of speech and of the press, which are secured by the First
Amendment against abridgment by the United States, are
among the fundamental personal rights and liberties which are
secured to all persons by the Fourteenth Amendment against
abridgment by a State.’ ” Meyer, 486 U.S. at 420, 108 S.Ct.
at 1891 (quoting Thornhill v. Alabama, 310 U.S. 88, 95, 60
S.Ct. 736, 84 L.Ed. 1093 (1940)).



¶ 106 “The freedom of speech and of the press guaranteed by
the Constitution embraces at the least the liberty to discuss
publicly and truthfully all matters of public concern without



previous restraint or fear of subsequent punishment.” Id. at
421, 108 S.Ct. at 1892 (quoting Thornhill, 310 U.S. at 101–
02, 60 S.Ct. 736). The First Amendment “was fashioned
to assure unfettered interchange of ideas for the bringing
about of political and social changes desired by the people.”
Id. (quoting Roth v. United States, 354 U.S. 476, 484, 77
S.Ct. 1304, 1308, 1 L.Ed.2d 1498 (1957)). Petitioners seek
to utilize the initiative process to achieve political change in
Utah by exercising their right to engage freely in discussions
concerning the need for that change as guaranteed by the First
Amendment. See id.



¶ 107 In Meyer, the Supreme Court reviewed a Colorado
statute that prohibited the use of paid personnel to assist in the
circulation of an initiative petition. See id. at 416, 108 S.Ct.
1886. The Court struck down this prohibition as violative of
both the First and the Fourteenth Amendments. See id. at 428,
108 S.Ct. 1886. The Court noted that:



[t]he circulation of an initiative
petition of necessity involves both the
expression of a desire for political
change and a discussion of the merits
of the proposed change. Although
a petition circulator may not have
to persuade potential signatories that
a particular proposal should prevail
to capture their signatures, he or
she will at least have to persuade
them that the matter is one deserving
of the public scrutiny and debate
that would attend its consideration
by the whole electorate. This will
in almost every case involve an
explanation of the nature of the
proposal and why its advocates
support it. Thus, the circulation of a
petition involves the type of interactive
communication concerning political
change that is appropriately described
as “core political speech.”



Id. at 421–22, 108 S.Ct. at 1891–92. Recognizing that
persuading citizens to sign an initiative necessarily involves
political speech, and that there is value in allowing the
citizenry *1102  to freely seek political change through the
initiative process, the Court viewed Colorado's limitation on
the qualification of petition circulators as an unreasonable
restraint on free speech. See id. at 428, 108 S.Ct. 1886. Thus,
any state statute that unreasonably prohibits core political
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speech—citizens openly debating political issues during an
initiative process—must be closely scrutinized.



¶ 108 In the case before the court today, Petitioners claim
that their federally-protected right to free speech has been
violated. Petitioners present a twofold argument: First, they
claim that their free speech rights have been infringed because
they were unsuccessful in getting their initiative on the ballot.
They next argue that section 20A–7–201(2)(a)(ii) infringes
upon core political speech. I address each in turn.



¶ 109 Petitioners first argue that their free speech right has
been infringed because they were unsuccessful in placing
their initiative on the ballot due to their failure to satisfy a
geographic distribution requirement. Free speech, however,
guarantees neither success in placing an item on the ballot nor
eventual ratification by voters. Rather, free speech is found
in the interplay of ideas during the attempt to capture the
voters' curiosity and support. In Skrzypczak v. Kauger, 92
F.3d 1050 (10th Cir.1996), an Oklahoma woman sought to
place an initiative on the general ballot but was refused on
the grounds that the initiative was unconstitutional. See id.
at 1052. The woman brought suit claiming the requirement
that initiatives be subject to a screening before placement
on the ballot constituted a prior restraint on her free speech.
See id. The Tenth Circuit dismissed her claim concluding
that the woman did not have a constitutional right to have
her initiative placed on the ballot. See id. at 1053. The court
stated:



Skrzypczak mistakenly conflates her
legally-protected interest in free
speech with her personal desire to
have [an initiative] on the ballot.
In removing [the initiative] from the
ballot, the Oklahoma Supreme Court
has not prevented Skrzypczak from
speaking on any subject. She is free
to argue against legalized abortion, to
contend that pre-submission content
review of initiative petitions is
unconstitutional, or to speak publicly
on any other issue. Her right to free
speech in no way depends on the
presence of [the initiative] on the
ballot. Moreover, she cites no law, and
we find none, establishing a right to
have a particular proposition on the
ballot.



Id. at 1053; see also Washington v. Finlay, 664 F.2d 913, 927–
28 (4th Cir.1981) (noting that free speech does not equate to
an entitlement to success in one's attempt to get a political
viewpoint on the ballot).



¶ 110 Petitioners mistakenly rely upon language in Meyer,
where the Court noted that a statute may burden political
speech by making it “less likely that appellees will garner
the number of signatures necessary to place the matter on the
ballot, thus limiting their ability to make the matter the focus
of statewide discussion.” Meyer, 486 U.S. at 423, 108 S.Ct.
at 1892. Petitioners take this quote out of context and thereby
subvert its meaning. Fully viewed, the Court in Meyer stated:



The refusal to permit appellees to pay
petition circulators restricts political
expression in two ways: First, it
limits the number of voices who will
convey appellees' message and the
hours they can speak and, therefore,
limits the size of the audience they can
reach. Second, it makes it less likely
that appellees will garner the number
of signatures necessary to place the
matter on the ballot, thus limiting their
ability to make the matter the focus of
statewide discussion.



Id. at 422–23, 108 S.Ct. at 1892.



¶ 111 The Court explained that restricting the use of paid
circulators violated free speech because the “prohibition
against the use of paid circulators has the inevitable effect of
reducing the total quantum of speech on a public issue.” Id.
at 423, 108 S.Ct. at 1892. A more correct reading of Meyer is
not that free speech was infringed in that case simply because
the law made it less likely that citizens would garner enough
signatures, but the violation occurred because the manner by
which the signatures were to be garnered (which necessarily
included core political speech) was unreasonably *1103
restricted. Thus, a regulation that makes it more difficult to
gather signatures in support of an initiative, in and of itself,
does not necessarily infringe free speech. See Todd, 279 F.3d
at 1211 (noting “the right to free speech ... [is] not implicated
by the state's creation of an initiative procedure, but only
by the state's attempts to regulate speech associated with an
initiative procedure. (emphasis added)); Biddulph, 89 F.3d at
1498 n. 7 (recognizing that the Supreme Court in Meyer set
forth “a distinction between a state's power to regulate the
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initiative process in general and the power to regulate the
exchange of ideas.”).



¶ 112 On its face, section 20A–7–201(2)(a)(ii) does not
limit or restrict Petitioners' opportunity to engage in political



speech, disseminate their ideas, or solicit support. 3  Rather,
Petitioners are required to meet both a popular support
threshold and a geographic distribution support threshold
before their ideas are submitted to the citizens for a
vote. Accordingly, section 20A–7–201(2)(a)(ii) requires
Petitioners to disseminate their political message to a large
number of people across a broad geographic area in seeking
to place an initiative on the ballot. In contrast to the
situation in Meyer, where the regulation prevented citizens
from utilizing the “most effective, fundamental, and perhaps
economical avenue of political discourse, direct one-on-
one communication,” Meyer, 486 U.S. at 424, 108 S.Ct.
at 1893, section 20A–7–201(a)(ii) encourages Petitioners to
spread their political message via one-on-one communication
with people across a wide geographic area. In this regard,
the statute actually encourages free speech rather than
unconstitutionally restricting it.



3 Freedom of speech has been defined as implicating



several areas. See, e.g., Riley v. Nat'l Fed'n. of Blind



of N.C., 487 U.S. 781, 789, 108 S.Ct. 2667, 2673,



101 L.Ed.2d 669 (1988) (acknowledging solicitation of



charitable contribution is protected speech); Police Dep't



of Chicago v. Mosley, 408 U.S. 92, 97–98, 92 S.Ct. 2286,



2291, 33 L.Ed.2d 212 (1972) (picketing is form of free



speech). None of these are claimed to be applicable to



Petitioners' case.



¶ 113 In Dobrovolny, appellants challenged a state
constitutional provision that required an initiative petition
to have secured the signatures of ten percent (10%) of the
registered voters in Nebraska by the date the initiative was
submitted. See 126 F.3d at 1112. The appellants claimed the
constitutional provision violated their free speech and due
process rights under the United States Constitution because
they had insufficient prior notice of the number of signatures
required. See id. In finding that the state constitutional
provision did not violate any federally protected rights, the
Eighth Circuit stated:



[T]he constitutional provision at issue
here does not in any way impact the
communication of appellants' political
message or otherwise restrict the
circulation of their initiative petitions



or their ability to communicate with
voters about their proposals. Nor does
the provision regulate the content of
appellants' political speech. While the
Nebraska provision may have made
it difficult for appellants to plan their
initiative campaign and efficiently
allocate their resources, the difficulty
of the process alone is insufficient
to implicate the First Amendment,
as long as the communication of
ideas associated with the circulation of
petitions is not affected.



Id. at 1112–13 (emphasis added).



¶ 114 Accordingly, Petitioners' free speech rights to conduct
political discussion during the solicitation of signatures and,
later, during the attempt to persuade voters, is not infringed
by section 20A–7–201(2)(a)(ii). See Hoyle, 59 F.Supp.2d at
836 (finding that a law requiring petition signers to be fully
registered voters did not involve a restriction on core political
speech).



¶ 115 Section 20A–7–201(2)(a)(ii) establishes the conditions
that must be met for an initiative to be placed on the
ballot. Creating such requirements is within the province
of the state. See Burdick v. Takushi, 504 U.S. 428, 433,
112 S.Ct. 2059, 2063, 119 L.Ed.2d 245 (1992) (noting that
“[c]ommon sense, as well as constitutional law, compels
the conclusion that government must play an active role
in structuring elections”). Establishing such requirements
prevents frivolous initiatives from being placed on the ballot
and ensures that state funds and efforts are utilized only
on those initiatives that have *1104  broad-based support.
See Anderson v. Celebrezze, 460 U.S. 780, 788 & n. 9,
103 S.Ct. 1564, 1570, 75 L.Ed.2d 547 (1983) (noting that a
state has an interest in ensuring elections are run fairly and
honestly and that proposals are not submitted for enactment
into law unless they have sufficient support); see also Austin,
994 F.2d at 297. As the court in Dobrovolny stated, “the
difficulty of the process alone is insufficient to implicate the
First Amendment, as long as the communication of ideas
associated with the circulation of petitions is not affected.”
Dobrovolny, 126 F.3d at 1113.



¶ 116 I conclude that section 20A–7–201(2)(a)(ii) does
not preclude Petitioners from disseminating any political
message nor does it prohibit the exchange of ideas. Rather, the
statute establishes a numeric and geographic floor that must
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be reached before an idea is presented for a vote. Since no
core political speech is infringed by the statute, Petitioners'
argument that the statute unconstitutionally burdens their
First Amendment free speech right is without merit.



B. Equal Protection



¶ 117 Petitioners next argue that section 20A–7–201(2)(a)
(ii) violates the Equal Protection Clause of the Fourteenth
Amendment of the U.S. Constitution. The Equal Protection
Clause provides that no state shall “deny to any person within
its jurisdiction the equal protection of the laws.” U.S. Const.
amend. XIV, § 1. Thus, state laws must “treat similarly
situated people alike unless a reasonable basis exists for
treating them differently.” State v. Lafferty, 2001 UT 19, ¶ 70,
20 P.3d 342 (quotations and citations omitted). The United
States Supreme Court has stated that it will uphold a law
against an equal protection challenge that neither burdens
a fundamental right nor targets a suspect class so long as
the legislative classification bears a rational relation to some
independent and legitimate legislative end. See Romer v.
Evans, 517 U.S. 620, 627, 116 S.Ct. 1620, 1627, 134 L.Ed.2d
855 (1996).



¶ 118 A statute creates impermissible or suspect
classifications when it impacts “discrete and insular
minorities,” United States v. Carolene Products Co., 304
U.S. 144, 152 n. 4, 58 S.Ct. 778, 783 n. 4, 82 L.Ed. 1234
(1938), differently than the larger class of people affected
by the statute. See generally Malan v. Lewis, 693 P.2d 661,
669–75 (Utah 1984). Petitioners argue that section 20A–
7–201(2)(a)(ii) creates just such an impact on a discrete
and insular minority group—urban dwellers. Petitioners,
however, present inadequate support for this claim, nor have
I been able to discover any authority for the proposition that
urban dwellers represent a discrete and insular minority group
worthy of suspect classification and constitutional protection.
Cf. Bowers, 638 N.W.2d at 689 (noting that “Iowans who
reside in counties with a relatively small population are not
similarly situated to those who live in [larger counties]” and
this was exactly why the legislature enacted a 10% signature
requirement in all counties to get a bond on the ballot



(citations and quotation omitted)). 4  Petitioners do argue that
the United States Supreme Court has previously struck down
laws based on a rural/urban distinction, and that therefore the
United States Supreme Court has inferentially countenanced
the inclusion of urban or rural dwellers within the rubric of
*1105  “suspect class.” See Dunn v. Blumstein, 405 U.S. 330,



336, 92 S.Ct. 995, 999, 31 L.Ed.2d 274 (1972); Gordon v.
Lance, 403 U.S. 1, 4–5, 91 S.Ct. 1889, 1891, 29 L.Ed.2d 273
(1971); Moore v. Ogilvie, 394 U.S. 814, 818–19, 89 S.Ct.
1493, 1496, 23 L.Ed.2d 1 (1969). I, however, find these cases
distinguishable.



4 In Bowers v. Polk County Bd. of Supervisors, 638



N.W.2d 682, 689 (Iowa 2002), the petitioners argued that



a statute which required sponsors of a bond to acquire



signatures from 10% of the voters in each county in



the last gubernatorial or presidential election within a



ten-day period violated the Equal Protection Clause of



the Iowa Constitution. The petitioners argued that voters



in the more populous counties were treated differently



from voters in less populous areas, because the ten-



day time limit for obtaining signatures did not provide



adequate time to collect signatures in the more populated



counties. See id. at 689. In rejecting the challenge, the



Iowa Supreme Court noted:



“Iowans who reside in counties with relatively



small populations are not similarly situated to



those who live in [more populous counties] for



the purposes of this statute.” We agree with the



district court that to account for this variance in



population is exactly why the legislature enacted



the ten percent requirement, a requirement that



applies to all counties. As the United States



Supreme Court recognized, “[s]ometimes the



grossest discrimination can lie in treating things that



are different as though they were exactly alike.”



638 N.W.2d at 689–90 (alterations in original)



(citations omitted).



¶ 119 In Dunn, for instance, the Supreme Court expressly
stated that “durational residence laws must be measured by a
strict equal protection test,” and, after applying the strict test,
struck down a Tennessee statute that both required residence
for one year and eliminated the possibility of registering to
vote 30 days prior to an election. 405 U.S. 330, 342, 360, 92
S.Ct. 995, 1003, 1012, 31 L.Ed.2d 274 (1972). Rather than
determining that place of residence could be used to establish
a suspect class, the Court decided the issue based on the right
to vote. Id. at 341–42, 92 S.Ct. at 1002–03. Similarly, the
Court in Gordon upheld a Virginia statute that provided that
any attempt to incur public debt must be approved by 60% of
the voters. 403 U.S. at 7–8, 91 S.Ct. at 1893. Admittedly, in
the body of the opinion, the Court used the phrase “ ‘discrete
and insular minority,’ ” id. at 5, 91 S.Ct. at 1891, as well as
“identifiable class,” id. at 7, 91 S.Ct. at 1892, but the Court
did not adopt a position that would support holding urban
dwellers out as a protected class. Finally, in Moore, rather
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than identifying any discrete and insular minority, the Court
struck down an Illinois law that they determined intruded
upon the principle of “one man, one vote,” a fundamental
right raised in voting rights cases, because of the “rigid and
arbitrary formula” used by the state. Id. at 818–19, 89 S.Ct.



at 1496. 5



5 In this voting rights case, the formula required that



persons seeking inclusion on the ballot as nontraditional



candidates must submit a fixed number of registered



voter signatures from a large number of counties. See



Moore v. Ogilvie, 394 U.S. 814, 815, 89 S.Ct. 1493,



1494, 23 L.Ed.2d 1 (1969). The Court held that this



formula, involving a fixed number without consideration



for the population size of the various counties, was rigid



and arbitrary, therefore violative of the Constitution. See



id. at 818–19, 89 S.Ct. at 1496.



¶ 120 Neither the majority nor the Petitioners have convinced
me that the ability to attempt to change the law via the
initiative process is entitled to the same protection as the
right to vote. Nor can I find support for the proposition
that the classifications created in section 20A–7–201(2)(a)(ii)
implicate an impermissible or suspect classification under the



Fourteenth Amendment. 6



6 Additionally, the statute requires only that initiative



supporters obtain signatures in 20 of the 29 Utah counties



amounting to 10% of the total of all votes cast in



that county for gubernatorial candidates in the last



regular general election in which a governor was elected.



Nowhere in the statute are initiative supporters directed



to include certain counties nor are they mandated to



ensure the participation of either rural or urban dwellers.



Moreover, while it may be true that population figures



are larger along the Wasatch front, it is not true that



the people who make up this population can be fairly



described as either urban or rural and, therefore, a



“discrete and insular minority.” Nor can it be safely



asserted that the interests of the people who make up



this purported group coincide or are even closely related.



Without such evidence, it would be difficult, if not



impossible, to characterize most geographic areas of



Utah as containing a “discrete and insular minority.”



¶ 121 In the next part of their equal protection argument,
Petitioners claim that section 20A–7–201(2)(a)(ii) violates



their voting rights. 7  In support for this claim, Petitioners
*1106  rely upon Idaho Coalition United for Bears v.



Cenarrusa, Civ. No. 00–0668–S–BLW (D.Idaho Nov. 30,
2001).



7 I am unconvinced by the reasoning underlying the



decision of the majority to declare the people's right



to legislate via the initiative process equal to the



voting right and therefore fundamental. As it stands,



the majority approach discusses the vital nature of



fundamental constitutional rights and concludes, with



little substantive discussion, that the ability to change



the law through the initiative process is equal to the



voting right and therefore fundamental. Admittedly, the



majority proffers a number of cases to support this



proposition, see infra ¶¶ 66–74. However, a close reading



of these cases shows that they do not, in fact, support the



majority's conclusion that the ability to change the law



via the initiative is fundamental. See infra, dissent, note



20.



Outside of Idaho Coalition United for Bears v.



Cenarrusa, Civ. No. 00–0668–S–BLW (D.Idaho Nov.



30, 2001), there is a dearth of authority to support the



conclusion that a federal right to initiative exists or



that the initiative process itself implicates a citizen's



voting right under the federal Constitution. See Meyer



v. Grant, 486 U.S. 414, 424, 108 S.Ct. 1886, 1893, 100



L.Ed.2d 425 (1988); Save Palisade Fruitlands v. Todd,



279 F.3d 1204, 1211 (10th Cir.2002); Dobrovolny v.



Moore, 126 F.3d 1111, 1113 (8th Cir.1997); Biddulph



v. Mortham, 89 F.3d 1491, 1500 (11th Cir.1996);



Taxpayers United for Assessment Cuts v. Austin,



994 F.2d 291, 294 (6th Cir.1993); Bowers v. Polk



County Bd. of Supervisors, 638 N.W.2d 682, 692



(Iowa 2002). Prior to this decision, the ability to



legislate through the initiative process has been subject



to reasonable regulation, and has not triggered a



declaration that the ability is either equal to the voting



right or independently a fundamental right worthy of



protection under a heightened scrutiny analysis.



¶ 122 In that case, the district court judge ruled
unconstitutional a requirement in the Idaho Code that a
petition contain signatures from six percent (6%) of qualified
voters in 22 of 44 counties. See id. at 14. The court stated
that “this Court must determine if the restriction is a ‘severe’
restriction on the right to vote ... [i]f the restriction is ‘severe,’
it may be upheld only if narrowly drawn to advance a
compelling state interest.” Id. at 7 (relying upon Burdick,
504 U.S. 428, 112 S.Ct. 2059, 119 L.Ed.2d 245 (1992)). The
court rejected the argument that “there is no fundamental
interest in placing measures, as opposed to candidates, on
the ballot,” id. at 9, and found that placing a measure on the
ballot was entitled to the same protection as “disseminating
ideas.” Id. at 9–10 (quoting Illinois State Bd. of Elections v.
Socialist Workers, 440 U.S. 173, 187, 99 S.Ct. 983, 991–92,
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59 L.Ed.2d 230 (1979) (“[A]n election campaign is a means
of disseminating ideas as well as attaining political office.”)).



¶ 123 In essence, the United States District Court for the
District of Idaho equated the ability to legislate through the
initiative process with both the free speech right and the right
to vote. The District Court's conclusion that the Idaho statute
violated free speech is unpersuasive, for states may regulate
the means by which measures get on the ballot as long as core
political speech is not infringed. See Dobrovolny, 126 F.3d
at 1113 (holding signature requirement to place initiative on
ballot did not impinge upon speech); Hoyle, 59 F.Supp.2d at
836 (holding that a law requiring petition signers to be fully
registered voters did not involve a restriction on core political
speech).



¶ 124 The Idaho court's decision, equating the ability to
place a matter on the ballot with the right to vote, is
equally unpersuasive. In Moore, 394 U.S. at 818, 89 S.Ct. at
1495, the petitioners challenged on equal protection grounds
the constitutionality of a statute that required nominating
petitions for independent candidates to include signatures of
200 qualified voters from each of at least 50 of the state's 102
counties. The Court reasoned that “[t]he use of nominating
petitions by independents to obtain a place on the ballot [was]
an integral part of [the] elective system.” Id. at 818, 89 S.Ct.
at 1495. The Court further stated that “[a]ll procedures used
by a State as an integral part of the election process must pass
muster against the charges of discrimination or of abridgment
of the right to vote.” Id. at 818, 89 S.Ct. at 1495–96. The
Court then concluded that the statute violated the Fourteenth
Amendment as an abridgement of the right to vote. See id. at
819, 89 S.Ct. 1493.



¶ 125 Subsequently, in Burdick, the U.S. Supreme Court
altered its position that merely because a law affects the
election process it was “integral” to the process. In Burdick



the Court stated:



Election laws will invariably impose
some burden on individual voters.
Each provision of a code, whether
it governs the registration and
qualification of voters, the selection
and eligibility of candidates, or
the voting process itself, inevitably
affects—at least to some degree—
the individual's right to vote and
his right to associate with others
for political ends. Consequently, to



subject every voting regulation to
strict scrutiny and to require that
the regulation be narrowly tailored to
advance a compelling state interest,
as petitioner suggests, would tie the
hands of States seeking to assure that
elections are operated equitably and
efficiently.... Accordingly, the mere
fact that a State's system creates
barriers ... tending to limit the field
of candidates from which voters might
choose, ... does not itself compel close
scrutiny.



Id. (citations and quotations omitted).



¶ 126 The Court, therefore, abandoned the approach
that all laws which impact the election *1107  process
unconstitutionally impinge the right to vote. Thus, the Idaho
court's reliance upon Illinois State Bd. of Elections, which
adopts this absolutist approach, conflicts with the reasoning



in Burdick. 8



8 The majority has chosen to follow Moore and not the



more cautious and more recent approach used in Burdick.



The majority ignores the fact that Moore's treatment of



a voting rights claim represents an evolutionary dead



end. “Even though election laws will invariably impose



some burden on individual voters, not all restrictions on



access to the ballot merit strict scrutiny.” Rockefeller v.



Powers, 74 F.3d 1367, 1378 (2d Cir.1996) (citations and



quotations omitted). “To subject every voting regulation



to strict scrutiny and to require that the regulation



be narrowly tailored to advance a compelling state



interest ... would tie the hands of States seeking to assure



that elections are operated equitably and efficiently.”



Burdick v. Takushi, 504 U.S. 428, 433, 112 S.Ct. 2059,



119 L.Ed.2d 245 (1992). The approach, as outlined



in Burdick, requires a balancing of competing interest



rather than an immediate application of strict scrutiny.



Therefore, the majority errs in failing to apply the



standard set forth in Burdick.



Under Burdick, I would conclude the geographic



distribution requirement is not severe, if for no other



reason than the simple fact that Petitioners missed



their goal by a mere 147 signatures. Moreover, since



the recent amendment to section 20A–7–201(2)(a)(ii)



two groups have successfully placed initiatives on the



ballot. Petitioners have made no representation that



any other group has failed to collect the sufficient





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979108034&pubNum=708&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_708_991&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_991


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997208853&pubNum=506&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_506_1113&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1113


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997208853&pubNum=506&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_506_1113&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1113


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999185713&pubNum=4637&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4637_836&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_836


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999185713&pubNum=4637&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4637_836&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_836


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132981&pubNum=708&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_708_1495&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1495


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132981&pubNum=708&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_708_1495&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1495


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132981&pubNum=708&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_708_1495&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1495


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132981&pubNum=708&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_708_1495&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1495


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132981&pubNum=708&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_708_1495&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1495


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132981&pubNum=708&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132981&pubNum=708&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996038655&pubNum=506&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_506_1378&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1378


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996038655&pubNum=506&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_506_1378&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1378


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS20A-7-201&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4062000010ab5








Gallivan v. Walker, 54 P.3d 1069 (2002)



455 Utah Adv. Rep. 3, 2002 UT 89



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 30



number of signatures with the required geographic



distribution.



It is also noteworthy that since deciding Moore, with



the exception of Illinois State Bd. of Elections v.



Socialist Workers, 440 U.S. 173, 187, 99 S.Ct. 983,



991–92, 59 L.Ed.2d 230 (1979), the United States



Supreme Court has not cited Moore as controlling



authority in any election or voting case, thereby



reaffirming my belief that Burdick is the proper



statement of the law to be applied.



¶ 127 In the instant case, Petitioners rely upon Moore to
support their claim that any law that affects the initiative
process is a per se infringement upon the right to vote.
However, in light of Burdick, this reasoning is flawed.



¶ 128 Other courts have agreed, concluding that limiting
access to the ballot via the initiative process does not
equate to restricting one's voting rights. For example, in
Massachusetts Pub. Interest Research Group, 375 N.E.2d
at 1181–82, the Massachusetts Supreme Court, performing
almost exclusively a federal law analysis, addressed the
constitutionality of a county-distribution rule that restricted
the maximum number of petition signatures that could be
utilized from any one county to qualify an initiative for the
ballot. Opponents of the legislation claimed that it violated
their federally protected voting rights. Id. at 1181. The court
disagreed, and found that “[t]he county-distribution rule in no
way affects the right of qualified voters to cast their votes for
or against an initiative proposal properly on the ballot ... [nor
does it] dilute any citizen's vote.” Id. at 1181–82. The Tenth
Circuit, also addressing an initiative issue, said



it could be argued that the appellant's
fundamental right[ ] to vote [is]
implicated within the broader right
to bring an initiative, and that the
power of initiative is therefore a
fundamental right. However, nothing
in the language of the [United
States] Constitution commands direct
democracy and we are aware of no
authority supporting this argument. In
fact, every decision of which we are
aware has held that initiatives are state-
created rights and are therefore not
guaranteed by the U.S. Constitution.



Todd, 279 F.3d at 1210–11.



¶ 129 Moreover, a close reading of Meyer supports the
conclusion that the United States Supreme Court has accepted
the proposition that the ability to change the law via the
initiative process is not a right granted either under the United
States Constitution or implicated within the right to vote.
See Meyer, 486 U.S. at 424, 108 S.Ct. 1886. Rather, the
Court concluded that the initiative process is focused on the
“discussion of public policy generally or advocacy of the
passage or defeat of legislation.” Id. at 428, 108 S.Ct. 1886;
see also Austin, 994 F.2d at 296 (being unpersuaded that the
signing of a petition to initiate legislation was entitled to the
same protection as exercising the right to vote); Hoyle, 59
F.Supp.2d at 834, 838 (noting that signing a petition does
not fall within the purview of the Voting Rights Act, and
that there is no right under the federal constitution to have
an initiative placed on the *1108  ballot); Kelly v. Macon–
Bibb County Bd. of Elections, 608 F.Supp. 1036, 1038
(M.D.Ga.1985) (stating “This is not a ‘right to vote’ case;
referendums, unlike general elections for a representative
form of government, are not constitutionally compelled.”).



¶ 130 I am persuaded by the reasoning of the cases cited
above and agree that the ability to change the law via the
initiative process is not equivalent to the right to vote. Were
I to be persuaded by Petitioners' claim that section 20A–
7–201(2)(a)(ii) implicates their right to vote, however, my
conclusion today would not change. In their original petition
for extraordinary writ, Petitioners asked that the court adopt
the standard of review set forth in Moore. See 394 U.S. at
814, 89 S.Ct. at 1493. However, in its supplemental brief.
Petitioners concede that the approach articulated in Burdick,
504 U.S. at 428, 112 S.Ct. at 2059, may be the more applicable



guide. 9



9 Petitioners acknowledge that “to avoid performing a



strict scrutiny analysis [each] time a plaintiff complains



that a state election law violates the First or Fourteenth



Amendments, [the federal courts] have softened the



test to require that a plaintiff show that her First or



Fourteenth Amendment rights are subject to ‘severe’



or ‘discriminatory’ restrictions before strict scrutiny is



triggered.” Petitioners' Supplemental Brief at 18 n. 20.



¶ 131 In Burdick, the Supreme Court acknowledged that
“[c]ommon sense, as well as constitutional law, compels
the conclusion that government must play an active role
in structuring elections.” 504 U.S. at 433, 112 S.Ct. at
2063. The Court conceded that while the right to vote
is of fundamental significance under the United States
Constitution, it is erroneous to assume that all laws that
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impose a burden upon the right to vote are subject to strict
scrutiny. See id. at 432–33, 112 S.Ct. at 2062–63. This
conclusion constitutes a distinct departure from the Court's
holding in Moore, for it acknowledges that not all election
laws are considered “an integral part of the election process”



subject to strict scrutiny. 10  394 U.S. at 818, 89 S.Ct. at 1496;
see also Biddulph v. Mortham, 89 F.3d 1491, 1500 (1996)
(finding that a “state's broad discretion in administering its
initiative process is subject to strict scrutiny only in certain
narrow circumstances.”). The court in Burdick then adopted a
“flexible standard” for reviewing election cases that requires
courts to weigh the character and magnitude of the burden
imposed against the State's justification for the burden. 504
U.S. at 434, 112 S.Ct. at 2063 (relying upon Anderson, 460
U.S. at 789, 103 S.Ct. at 1569–70).



10 For the same reason, it is misplaced for both Petitioners



and the majority to rely upon such pre-Burdick cases



as Gray v. Sanders, 372 U.S. 368, 83 S.Ct. 801, 9



L.Ed.2d 821 (1963), where the Court struck down



a “county-unit system” in which rural counties were



given a disproportionate share of voting power in a



primary as violating the Equal Protection Clause, and



Reynolds v. Sims, 377 U.S. 533, 84 S.Ct. 1362, 12



L.Ed.2d 506 (1964), which found that weighing the



votes of citizens differently because of place of residence



is not justified as support for its position that the



geographic requirement of section 20A–7–201(2)(a)(ii)



violates equal protection.



¶ 132 Even were I to assume that section 20A–7–201(2)(a)(ii)
implicates Petitioners' voting right, which I do not, the burden
imposed by section 20A–7–201(2)(a)(ii) is not severe enough
to warrant a heightened level of scrutiny. Section 20A–7–
201(2)(a)(ii) passes constitutional muster because it imposes
only reasonable burdens on Petitioners.



¶ 133 Petitioners challenge the constitutionality of the
geographic distribution requirement and assert that all
geographic distributions are unconstitutional on their face.
“A facial challenge to a legislative [statute] is ... the most
difficult challenge to mount successfully, since the challenger
must establish that no set of circumstances exists under which
the [statute] would be valid.” Salerno, 481 U.S. at 745, 107
S.Ct. at 2100. The fact that section 20A–7–201(2)(a)(ii) might
operate unconstitutionally under some conceivable set of
circumstances is insufficient to render it wholly invalid, since
the U.S. Supreme Court has “not recognized an ‘overbreadth’
doctrine outside the limited context of the First Amendment.”
Id.



¶ 134 Petitioners have failed to shoulder their heavy burden
to demonstrate that section 20A–7–201(2)(a)(ii) is facially
unconstitutional. See id. I am unpersuaded that no *1109
set of circumstances exist where a geographic distribution
would be valid under the United States Constitution. Rather,
I am persuaded by the fact that at least thirteen other
states have created citizen initiative schemes that include



a geographic distribution requirement. 11  Likewise, I also
find persuasive the fact that other courts have reviewed
geographic distribution requirements and have found them
to be constitutional. See Bowers, 638 N.W.2d at 695;
Massachusetts Pub. Interest Research Group, 375 N.E.2d
at 1182. Having failed to discredit all possible geographic
distribution schemes, Petitioners' equal protection argument
fails.



11 See Ark. Const. amend. 7; Fla. Const. art. XI, § 3; Mass.



Const. Amend. art. 48, Gen. Prov., pt. 2; Miss. Const.



Ann. art. 15, § 273; Mo. Const. art. 3, § 50; Mont. Const.



art. III, § 4; Neb. Const. art. 3, § 2, Nev. Const. art. 19,



§ 2; Ohio Const. art. II, § 1a; Wyo. Const. art. 3, § 52;



see also Alaska Stat. § 15.45.140 (2000); Fla. Stat. Ann.



§ 15.21 (West 2001); Idaho Code § 34–1805 (Michie



2001).



¶ 135 Consequently, on its face, a geographic distribution
requirement implicates neither federally recognized
fundamental rights of free speech nor the right to vote.
Nor does the requirement create distinctions based upon any
previously recognized suspect classification. Therefore, if
the statute is reasonably related to a legitimate government
interest, I must conclude that it is not violative of the United
States Constitution. See Austin, 994 F.2d at 297.



¶ 136 Here, the Respondents and the amicus curiae assert
that requiring that initiatives have broad geographic support
ensures that state-wide ballot initiatives are not controlled
solely by highly populated areas with narrowly focused
local interests. To address this concern, the legislature has
required supporters to canvass the breadth of the State seeking
support in multiple counties. See Utah Code Ann. § 20A–7–
201(2)(a)(ii). It is within the range of legitimate government
goals to ensure that initiatives placed on a ballot have been
reviewed and agreed to by citizens from a broad range of
geographic regions. See generally Bullock v. Carter, 405 U.S.
134, 92 S.Ct. 849, 31 L.Ed.2d 92 (1972) (addressing filing
fee requirements). A geographic distribution component is
reasonably related to achieving this goal. Thus, Petitioners'
claim that all geographic distribution requirements violate
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the Equal Protection Clause of the Fourteenth Amendment is
without merit.



¶ 137 I now consider Petitioners' claims pursuant to the Utah
Constitution.



II. STATE CONSTITUTIONAL ANALYSIS



¶ 138 Petitioners' remaining avenue for relief lies in their
claim that Utah Code Ann. § 20A–7–201(2)(a)(ii) is facially



unconstitutional under the Utah Constitution. 12  Petitioners
argue that under the Utah Constitution, the people's sovereign
right to enact legislation through the initiative process can
never be subject to a geographic distribution requirement.
Petitioners predicate their argument on two claims: (1) The
statutory geographic distribution requirement violates the
guarantees of free speech set forth in Article I, §§ 1 and
15; and (2) the geographic distribution requirement violates
Article I, § 24 (the Uniform Operation of Laws Provision).



12 While the majority delves into a discussion of the



statutes' signature removal provision, this provision is



not challenged. In fact, in their supplemental brief,



Petitioners specifically request that this court not address



this issue and concede that it is, in all likelihood,



constitutional. See Petitioners' Supplemental Brief, at 22.



¶ 139 To support a facial challenge, Petitioners must establish
that the challenged statute is invalid under any set of
circumstances. See State v. Herrera, 1999 UT 64 at ¶ 4 n.
2, 993 P.2d 854. “Even if a court finds certain legislation
unreasonable or unwise, that alone does not mean it has
authority to invalidate it.” State v. Herrera, 895 P.2d 359, 362
(Utah 1995).



It is well settled in this state,
as elsewhere, that the courts will
not declare a statute unconstitutional
unless it clearly and manifestly
violates some provision of the
Constitution of the state.... Every
presumption must be indulged in favor
of the constitutionality of an act, and
every reasonable doubt resolved in
favor of its *1110  validity .... If by
any fair interpretation of the statute
the legislation can be upheld, it is the
duty of this court to sustain it, even
though judges may view the act as



inopportune or unwise; and it is not
within the province of the judiciary to
question the wisdom or the motives of
the Legislature in the enactment of a
statute.



Baker v. Matheson, 607 P.2d 233, 237 n. 2 (Utah 1979)
(quoting State v. Packer Corp., 77 Utah 500, 508–09, 297 P.
1013 (1931) (citations omitted)).



¶ 140 I also note that previously “[a]ll constitutional rights,
including the highly protected right of free speech, [have
been] subject to reasonable regulation.” Bott v. DeLand, 922



P.2d 732, 743 (Utah 1996). 13



13 The majority relies upon Cope v. Toronto, 8 Utah 2d 255,



332 P.2d 977 (1958), as support for its claim that the



people's ability to directly legislate through the initiative



process is a fundamental right that the court must “defend



against encroachment” and “maintain inviolate.” See



supra ¶ 27. The majority misapplies case law as well as



the plain language of the Utah Constitution which states



that the legislature may reasonably regulate the initiative



process. See Utah Const. Art. VI, § 1. Furthermore,



my reading of Cope does not support the majority's



claim. While Cope does encourage liberal construction



of the initiative process, the case itself only addresses



the inequities of keeping initiatives off the ballot for



“technical deficiencies.”



¶ 141 Petitioners, while offering no independent support
or analysis for their free speech claim under the Utah
Constitution, argue that the protections afforded under Article
I, §§ 1 and 15 are broader than the protections afforded
by the First Amendment of the United States Constitution.
Therefore, Petitioners continue the geographic distribution
requirement violates their free speech rights under the Utah
Constitution, or that the ability to legislate through the
initiative process is a fundamental State constitutional right
worthy of heightened protection.



A. Freedom of Speech



¶ 142 In pertinent part, Article I, § 15 of the Utah Constitution
states that “No law shall be passed to abridge or restrain the



freedom of speech or of the press.” 14  Free speech protection
has been interpreted to guarantee that the government has
no authority to restrict expression because of its message, its
ideas, its subject matter, or its content. See Police Dep't of
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Chicago v. Mosley, 408 U.S. 92, 95, 92 S.Ct. 2286, 2290,



33 L.Ed.2d 212 (1988). 15  The constitutional guarantee of
free speech prevents any public authority from assuming
a guardianship role of the public mind through regulating
the press and speech. See Riley v. National Fed'n of the
Blind of N.C., 487 U.S. 781, 791, 108 S.Ct. 2667, 2674–
75, 101 L.Ed.2d 669 (1988). At its core, the free speech
protection establishes that the government, even with the
purest of motives, cannot substitute its judgment as to the
most appropriate method of communication available to both
speakers and listeners. See id. It also forbids the government
from directing the free and robust debate anticipated by the
free speech provision. See id.



14 Article I, § 1 of the Utah Constitution includes the phrase



“to communicate freely their thoughts and opinions.”



This court, however, has concluded previously that



Article I, § 15 provides a broader description than Article



I, § 1 of the people's right to communicate freely. See



West v. Thomson Newspapers, 872 P.2d 999, 1015 (Utah



1994). Therefore, I focus my analysis on Article I, § 15.



15 “[T]o the extent we cite federal authority, we do so only



because we consider it persuasive to our independent



construction of article I, section[ ] ... 15 of the Utah



Constitution.” West, 872 P.2d at 1018.



¶ 143 I see no reason to believe that Article I, § 15 provides
any less protection than the First Amendment presumption
that “speakers, not the government, know best both what they
want to say and how to say it.” Id.



¶ 144 Petitioners argue that by requiring supporters to
demonstrate geographic support for an initiative before it
can be placed on the ballot, the State has imposed a severe
restriction on the free speech rights of Utah voters, as well
as chilled the initiative sponsors' right to political expression.
Utah Code Ann. § 20A–7–201(2)(a)(ii) states:



A person seeking to have an initiative submitted to a vote
of the people for approval or rejection shall obtain:



...;



*1111  (ii) from each of at least 20 counties, legal
signatures equal to 10% of the total of all votes cast in
that county for all candidates for governor at the last
regular general election at which a governor was elected.



The question then is whether this provision implicates either
Petitioners' or the voters' right to free speech.



¶ 145 At its core, the statute requires initiative supporters
to present to the lieutenant governor a sufficient number
of signatures, from the required number of counties, before
the initiative can be placed on the ballot. See id. With this
threshold in mind, initiative supporters are free to approach
any citizen within any, and ideally all, of the 29 Utah counties
and freely discuss the initiative or any other subject without
restriction from section 20A–7–201(2)(a)(ii). Moreover, Utah
voters are equally free to voice their opinions concerning
a proposed initiative, or concerning any other subject, with
no restriction from section 20A–7–201(2)(a)(ii). Petitioners
would have us determine that any geographic distinction that
is not population equivalent would unconstitutionally burden
the free speech necessary to the initiative right.



¶ 146 Free and robust public debate, however, can neither
be equated with successfully communicating one's ideas, nor
with successfully placing an initiative on the ballot, or with
the proposal being adopted as law. Free and robust public
debate is merely a means to achieve success or failure in the
initiative process, not simply the result of successfully placing
an initiative on the ballot. Although successfully placing an
initiative on the ballot potentially sets the stage for public
debate, there is no free speech right to place an initiative on
the ballot. The free speech right simply protects Petitioners'
right to engage in discourse that is essential to their attempt
to place the measure on the ballot, as well as any further
discussion that may occur in the process of their attempt to
have the measure adopted.



¶ 147 Not only am I unable to agree with Petitioners that
any geographic distribution requirement implicates either
Petitioners', or the general populace's, right to free speech, I
am also unable to conclude that the geographic distribution
requirement acts as a chilling force on the free and robust
public debate protected by Article I, § 15.



B. Uniform Operation of Laws



¶ 148 Next, Petitioners' claim that all geographic distribution
requirements are violative of Article I, § 24 of the Utah
Constitution, the State equal protection provision, which
requires that “All laws of a general nature shall have
uniform operation.” This court has previously determined
that “[w]hether a statute meets equal protection standards
depends in the first instance upon the objectives of the statute
and whether the classifications established [by the statute]
provide a reasonable basis for promoting those objectives.”
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Malan, 693 P.2d at 670. “For a law to be constitutional
under Article I, § 24, it is not enough that it be uniform
on its face. What is critical is that the operation of the
law be uniform.” Lee v. Gaufin, 867 P.2d 572, 577 (Utah
1993). This court has interpreted this to mean that “persons
similarly situated should be treated similarly, and persons
in different circumstances should not be treated as if their
circumstances were the same.” Malan, 693 P.2d at 669. Thus,
to determine the validity of Petitioners' claim, it is necessary
to decided whether a geographic distribution requirement
operates uniformly and within constitutional parameters on
all similarly situated persons. To satisfy this requirement, any
geographic distribution requirement adopted by the State, at
a minimum: (1) “must apply equally to all persons within a
class” and (2) any statutory classifications created, and any
resulting different treatment given the classes, “must be based
on differences that have a reasonable tendency to further the
objectives of the statute.” Id. at 670.



¶ 149 “When persons are similarly situated, it is
unconstitutional to single out one person or group of persons
from among the larger class on the basis of a tenuous
justification that has little or no merit.” Id. at 671 (footnote
omitted). Thus, when presented with a uniform operation
of the laws challenge that does not involve an important or
critical State constitutional right, the court *1112  examines
the statute to determine whether: (1) the classification created
by the statute is reasonable, (2) the legislative objectives are
legitimate, and (3) there is a reasonable relationship between
the two. See Ryan v. Gold Cross Servs., Inc., 903 P.2d 423,
426 (Utah 1995). Previously, the court has determined that
“a statutory classification is constitutional unless it has no
rational relationship to a legislatively stated purpose or, if not
stated, to any reasonably conceivable legislative purpose.”
Lee, 867 P.2d at 580. Moreover, so long as the classification



creates no invidious discrimination, 16  and is construed as
having a rational relationship to the legitimate State purpose,
the court is required to “presume that the classification was
intended to further the legislative purpose.” Id.



16 In paragraphs 49, 54, 78, and 80, the majority makes



the bold statement that the geographic distribution



requirement is invidiously discriminatory. Black's



Law Dictionary defines “invidious discrimination” as



“arbitrary, irrational and not reasonably related to a



legitimate purpose.” Black's Law Dictionary, 826 (6th



ed.1990) (citation and quotation omitted) (emphasis



added). While there may be a question as to whether



the distribution requirement is reasonably related to a



legitimate governmental purpose, there is nothing to



support the conclusion that the requirement is either



irrational or arbitrary in this case. Such a conclusion



would seem to ignore the 12 states that also have



included a geographic distribution requirement within



their initiative processes. See infra dissent note 19.



Moreover, the small amount of evidence proffered



during this case supports just the opposite conclusion,



that the requirement was the product of significant



discussion on the part of the Legislature to satisfy certain



concerns that today have been deemed insufficient by the



majority. Invidious discrimination is not the same thing



as a fundamentally different point of view. Rather, it is an



unreasoned distinction with an intolerable consequence.



Finally, today's adoption of the urban/rural distinction



may have widespread and far-reaching effects well



beyond today's decision. I fear that future, benign



legislation that makes reference to distinctions



between urban and rural residents and their differing



needs and concerns will be subject to attack as



invidiously discriminatory.



¶ 150 However, should a court conclude that a statute's
classifications involve a critical state constitutional right
or a suspect classification, then the court must employ a
heightened standard of review. See id. at 581; Peterson v.
Coca–Cola USA, 2002 UT 42, ¶ 23, 48 P.3d 941. Under
those circumstances, a court may find that a statute does not
violate the Constitution “only if it (1) is reasonable, (2) has
more than a speculative tendency to further the legislative
objective and, in fact, actually and substantially furthers a
valid legislative purpose, and (3) is reasonably necessary to
further a legitimate legislative goal.” Lee, 867 P.2d at 583;
accord Ryan, 903 P.2d at 428 (Stewart, J., concurring). But,
the fact that the practical effect of a statute “subjects some
persons to disparate treatment which is more oppressive than
others must bear” does not create a claim of constitutional
dimension. State v. Bell, 785 P.2d 390, 398 (Utah 1989).



¶ 151 Petitioners argue that the State's geographic distribution
requirement should be subject to heightened scrutiny, as
established in Lee, because it not only involves a fundamental
right, but it also creates “ ‘classifications considered
impermissible or suspect in the abstract.’ ” Peterson, 2002
UT 42 at ¶ 23, 48 P.3d 941 (quoting Ryan, 903 P.2d at 426).
Petitioners assert that the geographic distribution requirement
establishes a discrete and insular minority group—urban
dwellers. Petitioners, however, present no state constitutional
support for this claim nor have I been able to discover any
authority, in any jurisdiction, to support the proposition that
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urban dwellers have been recognized as a discrete and insular
minority group. Cf. Bowers, 638 N.W.2d at 689.



¶ 152 Section 20A–7–201(2)(a)(ii), in its present form,
does not distinguish between rural and urban dwellers. It
requires only that initiative supporters obtain signatures
from a variety of counties, clearly balanced to account for
population differences. The statute does not mandate that
initiative supporters obtain signatures from certain counties
nor does it require supporters to obtain signatures from only
urban or rural residents.



¶ 153 I am unwilling, at this time, to declare residents of either
urban or rural counties as constituting an impermissible or
suspect classification.



¶ 154 Petitioners next argue that the geographic distribution
requirement embodied *1113  within section 20A–7–201(2)
(a)(ii) impacts the fundamental right of Utah citizens to seek
changes to the law through the initiative process. Petitioners
base this claim on Article VI, § 1(2) of the Utah Constitution.



The catalog of fundamental interests is
relatively small to date, and includes
such things as the right to vote, to
procreate[,] and to travel interstate....
A right or interest does not invoke
strict [or heightened] scrutiny just
because it is important to the aggrieved
party. Only those rights that form an
implicit part of the life of a free
citizen in a free society can be called
fundamental.



Utah Pub. Employees' Ass'n v. State, 610 P.2d 1272, 1273
(Utah 1980). When “interpreting the state constitution,
[courts] look primarily to the language of the constitution
itself .... Therefore, [the] starting point in interpreting a
constitutional provision is the textual language itself.... [A
court] need not inquire beyond the plain meaning of the
[constitutional provision] unless [it] find[s] it ambiguous.”
Grand County v. Emery County, 2002 UT 57, ¶ 29, 450 Utah
Adv. Rep. 21 (citations and quotations omitted); see also Salt
Lake City v. Ohms, 881 P.2d 844, 850 (Utah 1994) (stating
that “ ‘The rule which should be applied is that laws, and
especially foundational laws such as our Constitution, should
be interpreted and applied according to the plain import
of their language as it would be understood by persons of
ordinary intelligence and experience.’ ”) (citations omitted)).
Thus, to properly perform this analysis, it is important to first



determine whether the ability to pursue changes to Utah law,
under the plain language of Article VI, § 1(2), and any prior
interpretations of the provision, is an “implicit part of the
life of a free citizen in a free society.” Utah Pub. Employees'
Ass'n, 610 P.2d at 1273.



¶ 155 “The power to initiate legislation was reserved to the
people of the State and to the people of any legal subdivision
of the State by an amendment to the Constitution of Utah in
1900.” Dewey v. Doxey–Layton Realty Co., 3 Utah 2d 1, 277
P.2d 805, 806 (1954). Article VI, section 1(2) sets forth that:



The Legislative power of the State shall be vested:



....



In the people of the State of Utah, as hereinafter stated:



The legal voters or such fractional part thereof, of the
State of Utah as may be provided by law, under such
conditions and in such manner and within such time as may
be provided by law, may initiate any desired legislation and
cause the same to be submitted to a vote of the people for
approval or rejection ....



Utah Const. art. VI, § 1. 17



17 The majority cites to constitutional provisions from



other states to support its conclusion that the ability



to attempt change through the initiative process is



fundamental. Having reviewed the cited provisions, I



would conclude that they are sufficiently different as



to be inapplicable. Unlike Utah, the states cited by the



majority have expressly limited the legislatures' ability



to restrict the people's initiative right within the body



of their constitutions. See, e.g., Colo. Const. art. V, §



1(10) (2001) (establishing that the initiative right is self-



executing under the Colorado constitution); Ore. Const.



art. IV, § 1 (2001) (setting out, within the body of



the constitution, the percentages of signatures required



and only providing the legislature with the authority to



“provide by law for the manner in which the Secretary



of State shall determine whether a petition contains



the required number of signatures”). Additionally, that



the majority relies on constitutions other than our own



to establish the fundamental nature of a Utah right is



unpersuasive.



¶ 156 This court has recently commented on this provision
stating
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The Constitution has vested in the
legislature the power to prescribe
the conditions, the manner, and the
time that any desired legislation
may be submitted to a vote of the
people for approval or rejection. ...
It is axiomatic that laws enacted by
the legislature are presumed to be
constitutional and that the legislature
is accorded wide latitude in complying
with constitutional directives such as
the one contained in article VI, section
1.



Owens v. Hunt, 882 P.2d 660, 661 (Utah 1994) (emphasis



added). 18  This court has *1114  also recognized limitations
beyond the plain language of the Constitution. A voter's
ability to initiate laws is restricted to proper legislative
areas and away from areas specifically vested in an existing
legislative body. See Dewey, 277 P.2d at 807; see also
Anderson v. Cook, 102 Utah 265, 130 P.2d 278, 285 (1942)
(concluding that even the constitutionally granted right to



vote is subject to reasonable regulation). 19



18 This court has addressed the initiative and referendum



process in several other cases. See Tobias v. South Jordan



City Recorder, 972 P.2d 373 (Utah 1998); Citizen's



Awareness Now v. Marakis, 873 P.2d 1117 (Utah 1994);



Bigler v. Vernon, 858 P.2d 1390 (Utah 1993); Wilson



v. Manning, 657 P.2d 251 (Utah 1982); Provo City v.



Anderson, 12 Utah 2d 417, 367 P.2d 457 (Utah 1961);



Revne v. Trade Comm'n, 113 Utah 155, 192 P.2d 563



(Utah 1948); Allan v. Rasmussen, 101 Utah 33, 117 P.2d



287 (Utah 1941); White v. Welling, 89 Utah 335, 57 P.2d



703 (Utah 1936).



19 The majority concludes that the people's ability to initiate



legislation is “coequal, coextensive and concurrent” with



the power of the legislature. In making this statement,



the majority relies on a concurring opinion, joined by no



other member of the court, found in Utah Power & Light



v. Provo City, 94 Utah 203, 74 P.2d 1191, 1205 (1937)



(Larson, J., concurring). I am unpersuaded by the prose



of the concurring opinion, and instead am convinced that



the analysis adopted by the entire court in Owens is a



more appropriate statement of the law. In Owens, we



determined that the people's ability to change the law



via the initiative process, as found in our Constitution,



is an ability subject to reasonable limitations set by the



legislature. Owens v. Hunt, 882 P.2d 660, 661 (Utah



1994).



Moreover, I do not think that Shriver supports the



majority's conclusion that the ability to change the



law via the initiative process is a fundamental right.



Instead, I read Shriver to merely restate the language



of Article VI, § 1. See Shriver v. Bench, 6 Utah 2d 329,



313 P.2d 475, 476 n. 2 (1957). Furthermore, in Shriver,



we stated that “the fundamental power of government



is in the people, and the policy of the law generally is



to regard it as being reserved to them except as it may



have been clearly declared otherwise.” Id. at 332, 313



P.2d 475 (emphasis added). What was left unstated



in Shriver, but is clear in both the language of our



Constitution and Owens, is that while the ability to



change the law via the initiative process is reserved to



the people, the Legislature has the power to “prescribe



[the number,] the conditions, the manner, and the



time” surrounding the initiative process. Owens, 882



P.2d at 661.



For this reason, I am unpersuaded by the argument



that the ability to change the law via the initiative



process might be obliterated by excessive regulation.



Any such regulation is limited by the plain language of



the Utah Constitution, and our case law, to reasonable



regulation of condition, manner, and time.



¶ 157 I conclude that the plain language of Article VI, § 1(2) is
clear and unambiguous. While the ability to attempt to change
Utah law through the initiative process is reserved to the
legal voters of the State, this ability is expressly self-limiting.
Article VI, § 1(2) establishes in the legislature the authority to
reasonably limit the numbers, conditions, manner, and time
within which the citizens may exercise this ability. Because
of this limiting language within the Constitution, and while
I acknowledge that the ability to pursue change through the
initiative process is important, I conclude that the ability is not
unfettered within the Constitution and, therefore, not subject
to a heightened level of scrutiny.



¶ 158 Accordingly, I would apply the lower standard of
review to section 20A–7–201(2)(a)(ii) to determine whether:
(1) any classification created by the statute is reasonable, (2)
the legislative objectives are legitimate, and (3) there is a
reasonable relationship between the two. See Ryan, 903 P.2d
at 426. “[We should] keep in mind, however, that it is not
[the court's] function to defend the merits, desirability, or
rationality of legislative action. Rather, [the court's] function
is to examine the reasonableness of the classification in light
of legislative objectives.” Id.
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¶ 159 The first question, then, is to “determine precisely
what classification is at issue,” and whether that identified
classification is reasonable. Id. Petitioners challenge the
State's authority to enact any legislation that would require
initiative supporters to demonstrate non-population based
geographically distributed voter support before an initiative



can be qualified for placement on the ballot. 20  This statutory
requirement does not on its face create classifications. The
court must therefore examine both the intent underlying the
statute and the statute's impact. Petitioners assert that due to
the concentration of Utah's population in four of the counties
that make up the Wasatch front, the geographic distribution
requirement vests *1115  Utah's less populated counties with



veto power over any proposed initiative. 21



20 As presently enacted, section 20A–7–201(2)(a)(ii)



requires initiative supporters to obtain signatures from



20 of Utah's 29 counties. However, because Petitioners



challenge the geographic distribution statute on its face,



I do not address the legislature's present requirement.



21 The majority asserts that the geographic distribution



requirement endows the rural counties with an “effective



veto” over initiatives that enjoy support from the



majority of Utah voters. This may indeed be true,



but an equally effective veto power is held by



what the majority has declared to be those subject



to invidious discrimination—the four urban counties.



These counties, apparently comprising 3/4 of Utah's



population, can effectively veto any rural initiative



through the requirement that an initiative garner support



from 10% of the voters prior to qualifying for the



ballot. Moreover, the concern regarding majoritarian



rule is somewhat misplaced. As the United States



Supreme Court has said, “Certainly any departure from



the majority rule gives disproportionate power to the



minority. But there is nothing in the language of the



Constitution, our history, or our cases that require that



a majority always prevail on every issue.” Gordon v.



Lance, 403 U.S. 1, 6, 91 S.Ct. 1889, 1892, 29 L.Ed.2d



273 (1971).



¶ 160 Assuming arguendo that Petitioners' contention is
correct and that that a geographic distribution requirement
results in voters in higher populated counties being treated
differently than voters in less populated counties, I do not see
this as fatal. In fact, I believe that the variance in population
densities supports a reasonable legislative conclusion that
voters residing in less populated counties are not similarly
situated to the voters from more heavily populated counties.
See Bowers, 638 N.W.2d at 690. Thus, because “persons



similarly situated should be treated similarly, and persons
in different circumstances should not be treated as if their
circumstances were the same,” Malan, 693 P.2d at 669, I
conclude that the geographic distribution requirement is not
necessarily an unreasonable or severe burden.



¶ 161 Moreover, I am not convinced that the distribution
requirement creates the impact Petitioners allege. The
geographic distribution requirement is based upon a
mathematical formula. This formula is used to determine first
the number of voters who cast a ballot in the last gubernatorial
election in every Utah county, and then to determine the
number of signatures that would satisfy the 10% requirement
within each county. Sidestepping this needed information,
Petitioners utilize absolute population numbers to make
their argument. Petitioners fail to present any information
concerning the number of voters who cast ballots in the last
gubernatorial election, the distribution of these voters in Utah,
or the balance that may or may not be demonstrated through
these figures. Petitioners have presented us with inadequate
support for their argument that requiring a certain number of
voters, representing a relatively wide geographic distribution,
to sign an initiative petition before the initiative can be placed



on the ballot is unreasonable. 22



22 Petitioners and the majority argue that the county



distribution requirement creates a distinction between



rural and urban voters. However, I am hard pressed



to accept an argument that would require declaring



St. George (approximate population 50,000) or Logan



(approximate population 42,000) to be rural in nature,



rather than urban, based purely on their existence within



certain counties. By the same token, I would have a



similar difficulty characterizing Magna or Spanish Fork,



which both share a great number of rural characteristics,



but are located within what Petitioners identify as urban



counties. Finally, both Park City and Moab, each with



very small year-round populations, defy characterization



because both could reasonably be considered urban and



rural in character.



¶ 162 Therefore, I find nothing inherently irrational, see
Peterson, 2002 UT 42 at ¶ 24, 48 P.3d 941, about the
statutory geographic distribution scheme as a means to
achieve widespread discussion and support when applied to
the initiative process. See Halgren v. Welling, 91 Utah 16,
63 P.2d 550, 559 (1936) (analyzing Utah's statutory scheme
surrounding the initiative process, including the then existing
geographic distribution provision, without comment); Zautra
v. Miller, 348 F.Supp. 847, 850 (D.Utah 1972)(concluding
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that Utah's scheme, requiring a candidate demonstrate support
over a geographic distribution to qualify for placement
on the ballot, was reasonable); Bowers, 638 N.W.2d at
689–90 (determining that the inherent differences between
smaller and larger counties supported a conclusion that the
groups were not similarly situated); Massachusetts Pub.
Interest Research Group, 375 N.E.2d at 1183 (concluding
that requiring initiative supporters to show support over a
geographic distribution was reasonable).



*1116  ¶ 163 The second question to be answered is whether
the legislature's purpose in requiring initiative supporters
to demonstrate statewide support for their initiatives is
legitimate. This court should “ ‘sustain legislative action if
[it] can reasonably conceive of facts which would justify the
classifications made by the legislation.’ ” Peterson, 2002 UT
42 at ¶ 25, 48 P.3d 941 (quoting Ryan, 903 P.2d at 427
(citations omitted)). Thus, the court is not limited to the “
‘purposes that can be plainly shown to have been held by
some or all legislators.’ ” Ryan, 903 P.2d at 427 (quoting Blue
Cross & Blue Shield v. State, 779 P.2d 634, 641 (Utah 1989)).
Here, however, much like in Peterson, the court has no need
to impute a legitimate purpose, for at least one of several
possible legislative purposes can be gleaned from examining
the debate that surrounded the statute's 2000 amendment. At
that time, Representative Garn stated



There are two issues related to this
house bill 304. The first is that this bill
will assure [that] citizen's initiatives
that go to the ballot are truly statewide
issues and that is really one of the
fundamental issues. If we're going
to have initiatives on the ballot let's
make sure that they are statewide
issues.... If this law passes, you're still
going to need 67,188 signatures. The
difference is that we're increasing the
distribution ... so by doing that we
make sure the initiatives that go on the
ballot are truly statewide initiatives.



See 52nd General Session of the Utah Legislature (February
17, 1998); Transcription of Floor Debate, House Bill 304.



¶ 164 It is also possible to discern a number of other legitimate
purposes that may underlie this statement in support of the
adoption of a geographic distribution requirement. Chief
among these is a desire to facilitate a broader level of
participation in discussing issues of statewide importance



and to provide initiative supporters with a broader platform
from which they can convey their message. Additionally, the
requirement for support to be demonstrated over a geographic
distribution could be motivated by a desire to avoid the
appearance of matters of purely local interest on the statewide
ballot that might occur if initiative supporters were permitted
to garner 100% of the required signatures from one locality.
Finally, the legislature may have intended to avoid the
possibility of ballot clutter, where an issue is lost among
competing initiatives and therefore not a focus of discussion.
All have been recognized as legitimate goals in other locales.



¶ 165 In addition to acknowledging the broad range of
possible legislative purposes, and noting that this is an issue
of first impression, it is possible to look outside of the state for
assistance in establishing the legitimacy of these identified,
possible legislative purposes. To this end, I believe the
analysis of Bullock, 405 U.S. 134, 92 S.Ct. 849, is persuasive.
In Bullock, the United States Supreme Court stated



the State understandably and properly
seeks to prevent the clogging of
its election machinery, avoid voter
confusion, and assure that the winner
is the choice of a majority, or at least
a strong plurality, of those voting,
without the expense and burden of
runoff elections. Although we have
no way of gauging the number of
candidates who might enter primaries
in Texas if access to the ballot were
unimpeded by the large filing fees
in question here, we are bound to
respect the legitimate objectives of the
State in avoiding overcrowded ballots.
Moreover, a State has an interest, if
not a duty, to protect the integrity of
its political processes from frivolous or
fraudulent candidacies.



405 U.S. at 145, 92 S.Ct. at 857 (footnote omitted). I
conclude that the legislature may legitimately establish
geographic distribution requirements for application to the
initiative process to encourage wider debate, reduce ballot
overcrowding, or ensure that initiatives are not focused solely



on issues of local interest. 23



23 Despite the existence of geographic distribution



requirements enacted for similar reasons in twelve other





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002042009&pubNum=595&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_689


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002042009&pubNum=595&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_689


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978107012&pubNum=578&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_578_1183&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_1183


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978107012&pubNum=578&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_578_1183&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_578_1183


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002263899&pubNum=4645&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002263899&pubNum=4645&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995192656&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_427&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_427


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995192656&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_427&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_427


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989112020&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_641&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_641


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989112020&pubNum=661&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_661_641&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_641


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127079&pubNum=708&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127079&pubNum=708&originatingDoc=I9738f163f53a11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_708_857&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_857








Gallivan v. Walker, 54 P.3d 1069 (2002)



455 Utah Adv. Rep. 3, 2002 UT 89



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 39



states, and despite the acceptance of such reasons by



the United States Supreme Court, the majority has



concluded that none of the purposes proffered by



the appellees are legitimate. Then, after drawing this



conclusion, the majority proceeds to determine that these



“illegitimate purposes” are not actually and substantially



furthered by the geographic distribution requirement. I



am unpersuaded by the analysis of the majority, and



in fact believe it ill-advised to determine whether the



legislative purpose is actually and substantially furthered



by the geographic distribution requirement absent a



developed factual record.



*1117  ¶ 166 Finally, the analysis turns to a determination
of whether the legislature has chosen a reasonable means
to achieve its objective. See Peterson, 2002 UT 42 at ¶ 27,
48 P.3d 941. I would conclude that instituting a geographic
distribution requirement within the initiative process is not
an unreasonable choice to achieve one or more of the



aforementioned possible legislative purposes. 24  While it
may be possible to imagine alternative options that would
have a different impact on the process, it is not this court's
place “ ‘to defend the merits, desirability, or rationality of
legislative action.’ ” Id. (quoting Ryan, 903 P.2d at 426). It
is sufficient that the geographic distribution requirement is a
reasonable and fairly debatable method to further conceivable
legislative purposes.



24 It is of no small moment that of the 23 states



that have created a citizens initiative process, thirteen



of them have instituted a geographic distribution



requirement. More importantly, among these thirteen,



ten states have concluded that the geographic distribution



requirement is so important to the process that they have



constitutionalized the requirement. See Arkansas Const.



amend. 7; Fla. Const. art. XI, § 3; Mass. Const. Amend.



art. 48, Gen. Prov., pt. 2; Miss. Const. Ann. art. 15,



§ 273; Mo. Const. art. 3, § 50; Mont. Const. art. III,



§ 4; Neb. Const. art. 3, § 2; Nev. Const. art. 19, § 2;



Ohio Const. art. II, § 1a; Wyo. Const. art. 3, § 52; see



also Alaska Stat. § 15.45.140 (2000); Fla. Stat. Ann.



§ 15.21 (West 2001); Idaho Code § 34–1805 (Michie



2001). It would seem illogical to declare the geographic



distribution requirement unreasonable in the face of such



strong evidence of the central importance of such a



limitation to so many other jurisdictions.



¶ 167 Finally, were I to accept Petitioners' challenge
as implicating a fundamental right under the state
constitution, my conclusion would not change. As the parties
acknowledge, the standard articulated in Moore has evolved
over time into a more realistic approach. In Burdick, the



United States Supreme Court determined that “to subject
every voting regulation to strict scrutiny and to require that
the regulation be narrowly tailored to advance a compelling
state interest ... would tie the hands of States seeking to assure
that elections are operated equitably and efficiently.” Burdick,
504 U.S. at 433, 112 S.Ct. at 2063. Thus, the Court explained,
when a challenge to a State election law is considered, a court
is directed to



weigh “the character and magnitude of the asserted injury
to the rights ... that the plaintiff seeks to vindicate”
against “the precise interests put forward by the State as
justifications for the burden imposed by its rule,” taking
into consideration “the extent to which those interests make
it necessary to burden the plaintiff's rights.”



Id. at 434, 112 S.Ct. at 2063 (citations omitted). The Court
then further refined the standard, adopting a sliding scale
to apply to state election laws and instructing courts to
examine whether a statute has been “ ‘narrowly drawn to
advance a state interest of compelling importance’ ” only if
the regulation is determined to create a “ ‘severe’ restriction
[ ].” Id. (quoting Norman v. Reed, 502 U.S. 279, 289,
112 S.Ct. 698, 705, 116 L.Ed.2d 711 (1992)). However, if
the regulation creates “only ‘reasonable, nondiscriminatory
restrictions' ... ‘the State's important regulatory interests are
generally sufficient to justify’ the restrictions.” Id. (quoting
Anderson, 460 U.S. at 788, 103 S.Ct. 1564).



¶ 168 Here, contrary to Petitioners' assertion, there is
inadequate support for the conclusion that any geographic
distribution requirement must always create a severe
restriction on the people's ability to legislate through the
initiative process. In the last general election, initiative
supporters qualified two separate initiatives for inclusion on
the ballot, each of which ultimately was approved by the
voters. I am unable, therefore, to discern the severe impact
that the geographic distribution requirement may have upon
the people's ability to seek change through the initiative
process. Accordingly, whether under Burdick or Utah's State
Constitutional equal protection analysis, I conclude that “ ‘the
State's important regulatory interests,’ ” id. (quoting *1118
Anderson, 460 U.S. at 788, 103 S.Ct. 1564), are sufficient to
justify the requirement.



III. SEVERABILITY



¶ 169 Finally, I disagree with the conclusion that the
geographic distribution requirement is severable from the
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body of the statute. Whether a portion of a statute is severable
depends upon a determination of the legislature's intent in
including the portion declared unconstitutional. See Stewart
v. Utah Pub. Serv. Comm'n, 885 P.2d 759, 779 (Utah 1994).
Central to this analysis is a need to “determin[e] whether the
remaining sections, standing alone, will further the legislative
purpose.” Id. As we stated in an earlier case, “[t]he test
fundamentally is whether the legislature would have passed
the statute without the objectionable part, and whether or not
the parts are so dependent upon each other that the court
should conclude that the intention was that the statute be
effective only in its entirety.” Union Trust Co. v. Simmons,
116 Utah 422, 211 P.2d 190, 193 (1949). In Stewart we
determined that the best measure of this lay in determining
whether the offending subsection “has no necessary legal or
practical effect upon the operation” of the statute. Stewart,
885 P.2d at 780.



¶ 170 My examination of section 20A–7–201(2) suggests
that the geographic distribution requirement has both a
legal and a practical effect on the law. Thus, subsection
(2)(a)(ii) is not severable from the whole unless there is
no circumstance under which such a requirement would
survive a constitutional challenge. The majority, having
stated that “[i]t is not inconceivable that a less restrictive,
burdensome, or nondiscriminatory mechanism for ensuring
broad geographic statewide support could be crafted,” supra
¶ 49, have thereby established that a geographic distribution
requirement may survive a constitutional challenge in at least
one circumstance. Thus, it would be improper for this Court
to find that the legislature could not have determined that
a geographic distribution is integral to the legislative intent
underlying the statute. Because subsection (2)(a)(ii) has a
practical effect upon the operation of the initiative statute,
which affects the balance struck between the various state
interests, I do not believe that it is properly severable.



CONCLUSION



¶ 171 A voter's ability to legislate through the initiative
process is uniquely a state-created right that does not, in and
of itself, implicate a fundamental right under the Constitution
of the United States. It is a creature of state law that,
if adopted, must comport with the First and Fourteenth
Amendments of the United States Constitution. I conclude
that the State geographic distribution plan satisfies this
requirement.



¶ 172 The people's right to legislate through the initiative
process, though important, is self-limiting under the plain
language of the state constitution. As Article VI, section 1(2)
sets forth:



The Legislative power of the State shall be vested:



....



In the people of the State of Utah, as hereinafter stated:



The legal voters or such fractional part thereof, of the
State of Utah as may be provided by law, under such
conditions and in such manner and within such time as may
be provided by law, may initiate any desired legislation and
cause the same to be submitted to a vote of the people for
approval or rejection ....



Utah Const. art. VI, § 1. Thus, the ability to pursue change
through the initiative process is not unfettered and not
properly the subject of heightened scrutiny.



¶ 173 Accordingly, following the analysis previously set forth
in Owens, I would weigh limitations on the initiative ability
for reasonableness, and, having done so, I would then hold
that geographic distribution requirements are a reasonable
exercise of legislative prerogative. As long as the legislature
does not effectively foreclose the people's ability to seek
change through the initiative process, the legislature may
create reasonable regulations for the exercise of the ability.
Thus, because the adoption of a geographic distribution
requirement does not violate Article I, §§ 1, 15, or *1119  24
of the Utah State Constitution, I would affirm the action of the
Lieutenant Governor and deny Petitioners' request for writ.



¶ 174 Judge DAVIS concurs in Judge THORNE's dissenting
opinion.



¶ 175 Having disqualified himself, Associate Chief Justice
DURRANT does not participate herein, and Justice
WILKINS does not participate herein; Court of Appeals
Judges JAMES Z. DAVIS and WILLIAM A. THORNE sat.
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246 P.3d 102
Supreme Court of Utah.



Nadine GILLMOR, individually and as trustee
of the Nadine Fausett Gillmor Trust; Evergreen



Development; Milton O. Bitner Company;
Ella M. Pace; Dwayne M. Pace, trustee of the



Dwayne M. Pace revocable trust; Joan J. Pace,
trustee of the Joan J. Pace revocable trust;



Gale W. Pace; Kathleen D. Pace; and Anderson
Development, LC, Plaintiffs and Appellants,



v.
SUMMIT COUNTY, a political subdivision of the



State of Utah; Summit County Board of Adjustment,
a quasi-judicial body; Summit County Attorney;
and John Does 1–20, Defendants and Appellees.



No. 20070266.
|



Dec. 28, 2010.



Synopsis
Background: Property owner petitioned for judicial review
of decision by county denying applications for plat and
for amendment to code that established various township
ordinances relating to property development. The Third
District Court, Silver Summit Department, Bruce C. Lubeck,
J., entered summary judgment in county's favor on limitations
grounds, and owner appealed.



Holdings: The Supreme Court, Durrant, Associate C.J., held
that:



[1] denial of property owner's applications were land use
decisions that adversely affected owner's interests from which
owner had 30 days to seek judicial review;



[2] denials were land use decisions made in exercise of
its authority under County Land Use Development and
Management Act (CLUDMA), for purposes of 30-day
limitations period governing judicial review; and



[3] 30-day limitations period governing owner's petition
for review, in which she asserted facial challenges to
constitutionality of plan and code, began to run from date
county denied applications.



Reversed and remanded.



Attorneys and Law Firms



*103  Bruce R. Baird, Salt Lake City, for plaintiffs.



Jody K. Burnett, Robert C. Keller, Steven W. Allred, Salt
Lake City, for defendants.



DURRANT, Associate Chief Justice:



INTRODUCTION



¶ 1 This case comes to us on direct appeal from the
district court and involves a land use dispute between
appellant, Nadine Gillmor, and appellee, Summit County
(the “County”). We are asked to determine whether the
district court erred in granting summary judgment in favor
of the County on the ground that all of Gillmor's claims
are time barred. Additionally, we must decide whether a
plaintiff seeking review of a land use decision under section
801(2)(a) of the Utah County Land Use Development and
Management Act (“CLUDMA”) is permitted to challenge the
facial validity of a zoning ordinance upon which the county's
decision is based, or rather whether such challenges must be
brought within thirty days of the enactment of the applicable
ordinance.



¶ 2 First, we hold that Gillmor's claims are not time barred
because section 801(2)(a) of CLUDMA entitles petitioners
to district court review of any county land use decision that
adversely affects their interests so long as the decision is made
in the exercise or violation of the provisions of CLUDMA
and a petition for review is filed within thirty days of the
county's decision. Since Gillmor has complied with these
requirements, we conclude that her claims are timely and
entitled to judicial review.



¶ 3 Second, we hold that once petitioners have satisfied
the jurisdictional requirements of section 801(2)(a) of
CLUDMA, they may *104  assert any and all claims related
to the alleged arbitrary, capricious, or illegal nature of a
county's land use decision—including facial challenges to
the zoning ordinance upon which the decision was based.
Accordingly, we conclude that Gillmor was entitled to
challenge the County's zoning ordinances in her Petition for
Review. Based on these conclusions, we reverse the district
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court's grant of summary judgment in favor of the County and
remand this case for further proceedings.



BACKGROUND



¶ 4 Because this case comes to us on summary judgment,
we construe the facts in a light most favorable to Gillmor,
the nonmoving party. CLUDMA grants counties power to
“enact all ordinances, resolutions, and rules and [to] enter into
other forms of land use controls and development agreements
that they consider necessary or appropriate for the use and



development of land within ... the[ir] county.” 1  In 1995,
acting pursuant to this authority, the County established the
Synderville Basin Planning District by ordinance. Following
a 1997 amendment to CLUDMA, the Synderville Basin
Planning District was converted into a “township.”



1 Utah Code Ann. § 17–27a–102(1)(b) (2009).



¶ 5 In November 1997, the Synderville Basin Planning
Commission proposed a general plan (the “1997 Plan”)
to the Synderville Township concerning zoning ordinances
and subdivision regulations in the area. After a lengthy
public process, the 1997 Plan was approved by the
Summit County Board of County Commissioners (the
“BCC”). Several months later, in March 1998, the BCC
adopted the Synderville Basin Development Code (the “1998
Code”), which provides various ordinances relating to the
development of property throughout the area.



¶ 6 Gillmor is the owner of over 300 acres of real property
in the Synderville Basin Area. She also owns approximately
208 acres in the same area in her capacity as trustee of the
Nadine Fausett Gillmor Trust. In 1998, Gillmor filed a lawsuit
against the County challenging the adoption of the 1997
Plan and 1998 Code. In her complaint, Gillmor argued that
the County's development ordinances violated constitutional
guarantees of due process and equal protection. Additionally,
she requested a declaratory judgment that the ordinances were
“void ab initio.” One year after commencement of the suit, it
was voluntarily dismissed without prejudice.



¶ 7 In early 2004, after several attempts to sell her property to
potential developers failed due to zoning restrictions, Gillmor
submitted an application to the County (the “Amendment
Application”) requesting that the text of the 1998 Code be
amended and that the requested changes be applied to her
property. After public hearings, the BCC voted to deny the



Amendment Application on the basis that it did not meet the
criteria set forth in the 1998 Code.



¶ 8 Pursuant to section 801(2)(a) of CLUDMA, Gillmor
petitioned the district court for review of the BCC's denial
of her Amendment Application. The parties concede that
Gillmor's Petition for Review was filed within thirty days
of the BCC's final decision. In her petition, Gillmor raised
twenty-one separate claims. Twenty of those claims—claims
one through nineteen and twenty-one—contended that the
County's 1997 Plan and 1998 Code violated CLUDMA and
both the Utah and United States Constitutions. Based on these
alleged violations, Gillmor's petition argued that the 1997
Plan and 1998 Code were “void ab initio” and unenforceable.
Additionally, in her twentieth claim, Gillmor argued that “the
County's denial of [her] zoning application was arbitrary,
capricious and/or illegal.”



¶ 9 Five months after filing her petition for review, Gillmor
submitted a plat application to the County (the “Plat
Application”). In her Plat Application, Gillmor argued that
the 1997 Plan and 1998 Code were unconstitutional and
invalid. Specifically, Gillmor contended that the County's
zoning ordinances: (1) were “so vague, defective, undefined,
discriminatory, and overreaching” as to violate Gillmor's
“state and federal [constitutional] rights” and (2) violated
CLUDMA based on several procedural deficiencies, such
as the alleged failure to include a valid zoning map.
*105  Based on these alleged flaws, Gillmor's application



contended that her request could not be processed under
the requirements set forth in the 1997 Plan and 1998 Code.
Instead, Gillmor asserted that the County was required to
accept the changes requested in her Plat Application because
the request complied with other relevant provisions of state
law.



¶ 10 On November 4, 2004—one day after Gillmor
submitted her Plat Application to the County—the Summit
County Director of Community Development returned the
application to Gillmor with a letter denying her request (the
“Denial Letter”). The Denial Letter notified Gillmor that
she would have to follow the requirements set forth in the
1997 Plan and 1998 Code to obtain any right to develop her
property at the densities requested in her Plat Application.
The Denial Letter also informed Gillmor of the proper means
of filing a valid plat application under the 1997 Plan and stated
that the densities she requested could not be approved without
complying with the plan's requirements. These requirements
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include submitting a “Sketch Plan” and an application for a
Specially Planned Area Zone.



¶ 11 After receiving the Denial Letter, Gillmor appealed the
County's decision to not review her application to both the
Board of Adjustment (the “BOA”) and the BCC. At public
hearings regarding Gillmor's appeal, the BOA addressed the
question of “whether the community development director
correctly applied the existing code” in rejecting and returning
Gillmor's applications without processing them. But at the
suggestion of the County Attorney, the BOA “did not
consider the claims relating to the illegality of the General
Plan and Development Code.” Following the hearings, the
BOA affirmed the Director of Community Development's
decision to reject the Plat Application. After receiving notice
of the BOA's decision, Gillmor amended her initial Petition
for Review to include claims relating to the denial of her Plat
Application.



¶ 12 Shortly after Gillmor filed her Petition for Review, the
County filed a motion for summary judgment arguing that
(1) Gillmor's claims were barred by the relevant statute of
limitations and laches, (2) the BOA had legislative discretion
to deny Gillmor's applications, and (3) the County's land use
ordinances as applied to Gillmor's applications were legal.
The district court granted the County's motion. In support
of its decision, the court concluded that (1) Gillmor's claims
were time barred and (2) Gillmor's challenge of the County's
decision to deny her applications was not entitled to judicial
review because her applications did not comply with the
County's land use ordinances. In arriving at these conclusions,
the district court noted that although there were many facts
in dispute, most of the facts were not material in that “they d
[id] not govern the [sole ] issue to be resolved,” which was



whether the petition was “timely.” 2  Based on this narrow
scope, the district court determined that the only facts material
to the issue before it were that the challenged ordinance was
adopted no later than March 9, 1998, and that Gillmor filed
her claims in 2004.



2 Throughout its order, the district court emphasized



this narrow scope, noting that “given the nature of



this motion, which defendants accurately characterize



as a ‘rifle shot,’ most of the facts are not material



in that they do not govern the issue to be resolved



—is this complaint/petition timely? ” (Emphasis added.)



Similarly, the court also stated that it was “ruling only



on the time frames for seeking judicial review and the



general limitations statutes preclude any recovery under



this complaint.” (Emphasis added.)



¶ 13 Turning to the applicable statute of limitations, the
court surmised that “[h]owever characterized or labeled,
[Gillmor's] claims are not really an appeal from a land
use decision as applied to [her], but are [instead] a claim
that the ordinances are facially invalid.” Because the court
believed that Gillmor's “applications for development were
nothing more ... than a challenge to the ordinance scheme,”
it also concluded that the only land use decision at issue
was the County's decision to enact the 1997 Plan and 1998
Code. After concluding that Gillmor's claims were nothing
more than a “facial attack” on the County's ordinances, the
district court held that her claims were time barred either
by CLUDMA's thirty-day statute of limitations *106  or the
catch-all four-year statute of limitations contained in the Utah
Code.



¶ 14 On appeal, Gillmor contends that the district court erred
in granting summary judgment by improperly concluding that
her claims were time barred. Specifically, Gillmor argues
that her initial complaint raises an “as applied” challenge
to several land use decisions made by the County and that
because these claims were timely filed, they are entitled
to judicial review. Alternatively, Gillmor argues that even
if her claims are considered “facial” challenges, they are
not time barred because the zoning ordinances are “void ab
initio,” and because application of the ordinances constitutes
a “continuing violation.”



¶ 15 By contrast, the County contends that Gillmor's claims
are all time barred and that the BOA's and BCC's decisions
to deny her applications were not arbitrary, capricious, or
illegal. Additionally, the County argues that even if Gillmor's
Petition for Review is timely, her claims relating to the facial
validity of the 1997 Plan and 1998 Code cannot be considered
because CLUDMA requires that they be asserted within thirty
days of the enactment of the ordinances. We have jurisdiction
pursuant to Utah Code section 78A–3–102(2)(j).



STANDARD OF REVIEW



[1]  [2]  ¶ 16 “We review a district court's decision to grant
summary judgment for correctness, granting no deference to



the district court's conclusions....” 3  Similarly, application of
a statute of limitations to bar an action presents a question of



law that we review for correctness. 4
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3 Bodell Constr. Co. v. Robbins, 2009 UT 52, ¶ 16, 215



P.3d 933.



4 See State v. Lusk, 2001 UT 102, ¶ 11, 37 P.3d 1103.



ANALYSIS



¶ 17 Although the facts and legal issues raised before the
trial court in this case are numerous and complex, the narrow
issue before us on appeal is whether the trial court properly
granted summary judgment on the ground that all of Gillmor's
claims are time barred. We first hold that Gillmor's claims
are not time barred because they were properly raised in a



petition for review under section 801(2)(a) of CLUDMA. 5



Additionally, we hold that despite the fact that Gillmor's
substantive claims can be fairly characterized as “facial
challenges” to the County's zoning ordinances, she may still
assert these claims in the instant action. Once a petitioner
has satisfied the jurisdictional requirements of section 801(2)
(a), she may assert any and all claims related to the alleged
arbitrary, capricious, or illegal nature of a county land use
decision—including facial challenges to the zoning ordinance
upon which the decision is based. Because we conclude
that Gillmor's claims are timely, we do not address her
arguments regarding the continuing violation doctrine or the
ability to challenge an ordinance that is “void ab initio” after
expiration of a statute of limitations. Additionally, because
the district court granted summary judgment based solely on
the timeliness of Gillmor's claims, we do not address whether
the County's decisions to deny Gillmor's applications were in
fact arbitrary, capricious, or illegal or whether the 1997 Plan
and 1998 Code violate provisions of CLUDMA or the Utah
or United States Constitutions. We instead hold that summary
judgment was inappropriate.



5 Utah Code Ann. § 17–27a–801(2)(a) (2009).



I. BECAUSE GILLMOR COMPLIED WITH THE
APPLICABLE STATUTE OF LIMITATIONS,



SECTION 801(2)(a) OF CLUDMA, HER CLAIMS ARE
TIMELY AND ENTITLED TO JUDICIAL REVIEW



¶ 18 Based on the plain language of the applicable statute
of limitations contained in section 801(2)(a) of CLUDMA,
we conclude that Gillmor's claims are timely and entitled to
judicial review. Section 801(2)(a) expressly grants parties the
right to seek judicial review of county land use decisions



in district *107  court. 6  Specifically, that section provides
that “[a]ny person adversely affected by a final decision
made in the exercise of or in violation of the provisions of
[CLUDMA] may file a petition for review of the decision
with the district court within 30 days after the local land use



decision is final.” 7  Based on CLUDMA's plain language, a
party is affirmatively entitled to judicial review of any final
county land use decision whenever (A) the decision adversely
affects the party's interests, (B) the decision was made in the
exercise of or in violation of provisions of CLUDMA, and (C)
the party files a petition for review within thirty days of the
date the county's decision is final.



6 See Utah Code Ann. § 17–27a–801(2)(a) (2009). At



the time this case was initiated, section 801(2)(a) was



codified in Utah Code section 17–27–1001. Because



there has been no substantive changes to the statute,



throughout this opinion, we cite to the most recent



codification of CLUDMA.



7 Id. (emphasis added).



¶ 19 In 2004, Gillmor filed her Petition for Review in
response to the County's decisions to deny her Amendment
and Plat Applications. Because Gillmor sought review of
these decisions in a petition for review pursuant to section
801(2)(a), the procedural requirements of that section govern



this action. 8  As explained below, in the instant case each of
section 801(2)(a)'s jurisdictional requirements is satisfied and
Gillmor's claims are therefore entitled to judicial review.



8 Because we conclude that the procedural requirements



of section 801(2)(a) govern this action, we need not



address the County's contention that Gillmor's claims are



barred by the Utah Code's catch-all four-year statute of



limitations. See Utah Code Ann. § 78B–2–307(3) (2008).



A. The County's Decisions to Deny Gillmor's
Applications Adversely Affected Gillmor's Interests



[3]  ¶ 20 The County rendered land use decisions that
adversely affected Gillmor's interests when it rejected
Gillmor's Amendment and Plat Applications. Before the
right to district court review under section 801(2)(a) may
be invoked, a county must render a final land use decision
that adversely affects the interests of the party seeking



review. 9  In the instant case, the County rendered land use
decisions that adversely affected Gillmor's interests when it
rejected Gillmor's applications. In each of her applications,
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Gillmor made requests to develop her property in ways
that would have been financially beneficial to her. Although
it may have been within the County's discretion to deny
these applications, by doing so the County adversely affected
Gillmor's ability to develop or potentially sell her property.
Because these decisions adversely affected Gillmor, and
because section 801(2)(a) expressly states that it is applicable
to any “final decision” adversely affecting any party, we
conclude that the County's decisions constitute reviewable
land use decisions under section 801(2)(a).



9 See id. § 17–27a–801(2)(a) (2009).



¶ 21 The County contends that its decisions to deny Gillmor's
applications were not reviewable land use decisions because
Gillmor's applications did not comply with the requirements
of the 1997 Plan and 1998 Code. Following this reasoning,
the district court concluded that “[h]owever characterized or
labeled, [Gillmor's] claims are not really an appeal from a
land use decision” because her applications did not comply
with the requirements of the 1997 Plan and 1998 Code.
We find these arguments unpersuasive. There is certainly
no dispute concerning whether or not Gillmor's applications
complied with the requirements of the 1997 Plan and
1998 Code. Indeed, Gillmor concedes that her applications
were noncompliant. But the noncompliance of Gillmor's
applications does not determine whether the decisions to deny
those applications constitute reviewable land use decisions.
This is because the noncompliance of Gillmor's applications
does not render the County's rejections “nondecisions” and
does not shield these rejections from judicial review. Instead,
the noncompliance of Gillmor's applications relates solely
to the question of whether the County's decisions were
arbitrary, capricious, or illegal—the exact question a district



*108  court will consider on review. 10  Whether or not the
applications complied with the requirements of the 1997
Plan or 1998 Code, the County's decisions to deny Gillmor's
requests adversely affected her interests. Because this is what
section 801(2)(a) requires to entitle a petitioner to district
court review, we hold that the County's decisions qualify as
reviewable land use decisions under section 801(2)(a).



10 See id. § 17–27a–801(3)(a)(ii) (stating that county



land use decisions, ordinances, or regulations shall be



reviewed by the district court to “determine only whether



or not the decision, ordinance, or regulation is arbitrary,



capricious, or illegal”).



B. The County's Decisions to Deny Gillmor's Applications
Were Made in the Exercise of Provisions of CLUDMA



[4]  ¶ 22 The County's decisions to deny Gillmor's
applications were made in the exercise of provisions of
CLUDMA. To be subject to district court review under
section 801(2)(a), a county's land use decision must be
made “in the exercise of or in violation of the provisions



of [CLUDMA].” 11  CLUDMA provides counties with the



authority to enact zoning ordinances, 12  enforce those



ordinances in the review of land use applications, 13  and to
establish appeal authorities to “hear and decide ... requests
for variances from the terms of ... land use ordinances
and ... appeals from decisions applying th[ose] land use



ordinances.” 14



11 Id. § 17–27a–801(2)(a).



12 See id. § 17–27a–102(1)(b) (2009).



13 See, e.g., id. § 17–27a–302(1)(e) (2009).



14 Id. § 17–27a–701(1) (2009).



¶ 23 The County's decisions to deny Gillmor's applications
were made in the exercise of these provisions. Specifically, in
addition to applying the 1997 Plan and 1998 Code to Gillmor's
applications—as authorized by CLUDMA—the County also
exercised the appellate authority provided by section 701
of CLUDMA when it reviewed the denials of Gillmor's
applications in hearings before the BCC and BOA. Because
these denials and reviews specifically exercised authority
granted by CLUDMA, we conclude that Gillmor's petition
seeks review of County land use decisions made in the
exercise of provisions of CLUDMA.



C. Gillmor Filed Her Petition for Review Within
Thirty Days of the County's Final Decisions



¶ 24 It is undisputed that Gillmor complied with the timeliness
requirement set forth in section 801(2)(a). To receive district
court review under section 801(2)(a), a party must file a
petition for review within thirty days of the date on which a



county renders its final land use decision. 15  It is undisputed
that Gillmor filed her Petition for Review within thirty days
of the date the County rendered its final decisions to deny her
applications. Indeed, in its brief, the County agrees that “[t]o





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS17-27A-801&originatingDoc=I772137a9128911e0aa23bccc834e9520&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_0eb50000c74e2


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS17-27A-801&originatingDoc=I772137a9128911e0aa23bccc834e9520&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_2b6a000071572


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS17-27A-801&originatingDoc=I772137a9128911e0aa23bccc834e9520&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_0eb50000c74e2


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS17-27A-102&originatingDoc=I772137a9128911e0aa23bccc834e9520&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a20b0000590b0








Gillmor v. Summit County, 246 P.3d 102 (2010)



672 Utah Adv. Rep. 19, 2010 UT 69



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 6



the extent Gillmor's complaints could be considered bonafide
petitions for review ... [they] were timely filed.” Based on
this concession, we conclude that Gillmor's petition satisfied
section 801(2)(a)'s thirty-day timing requirement.



15 Id. § 17–27a–801(2)(a).



¶ 25 Because Gillmor's Petition for Review satisfies the three
requirements set forth in section 801(2)(a), we hold that her
claims are not time barred and are entitled to judicial review.



II. BECAUSE GILLMOR IS PROPERLY
BEFORE THE DISTRICT COURT, SHE IS



NOT BARRED FROM ASSERTING FACIAL
CHALLENGES TO THE 1997 PLAN AND 1998 CODE



[5]  ¶ 26 Having concluded that Gillmor's petition was timely
and entitled to judicial review, we now address whether she is
barred from asserting facial challenges to the 1997 Plan and
1998 Code. With respect to this question, the County contends
that the statute of limitations for facial challenges to a zoning
ordinance begins to run not when a particular plaintiff is
injured by application or enforcement of the ordinance, but
rather on the date the ordinance is enacted. Based on this
position, the County argues that any facial challenges to the
1997 Plan and 1998 *109  Code must have been brought
within thirty days of their enactment, and that after thirty days
the 1997 Plan and 1998 Code became completely immune
from facial challenge. Accordingly, the County contends that
even if Gillmor's petition is entitled to review, “[s]uch a
review c[an] not consider claims [that] the 1997 Plan and
1998 Code were facially invalid ... because those claims
were no longer judicially cognizable.” We disagree with the
County's position and conclude that once petitioners have
satisfied the jurisdictional requirements of section 801(2)(a)
and are properly before the district court, they may raise any



and all claims relating to the alleged arbitrary, capricious,
or illegal nature of a county land use decision that adversely
affects their interests—including facial challenges to the
ordinance or regulation upon which the county's decision is
based.



[6]  [7]  [8]  ¶ 27 As we have previously explained, a statute
or zoning ordinance “may be unconstitutional either on its



face or as applied to the facts of a given case.” 16  In an
as-applied challenge, a party concedes that the challenged
statute may be facially constitutional, but argues that under
the particular facts of the party's case, “the statute was



applied ... in an unconstitutional manner.” 17  By contrast, “in
asserting a facial challenge, [a] party avers that the statute is
so constitutionally flawed that no set of circumstances exists



under which the [statute] would be valid.” 18



16 State v. Gallegos, 2009 UT 42, ¶ 14, 220 P.3d 136



(quoting State v. Herrera, 993 P.2d 854, 857 n. 2 (Utah



1999); see also Herrera, 993 P.2d at 857 n. 2 (“A



facial challenge is the most difficult because it requires



the challenger to establish that no set of circumstances



exists under which the [statute] would be valid. An as-



applied challenge, on the other hand, succeeds if the



challenger shows that the statute was applied to him



or her in an unconstitutional manner.”) (alteration in



original) (internal quotation marks omitted)).



17 See Gallegos, 2009 UT 42, ¶ 14, 220 P.3d 136 (alteration



in original) (internal quotation marks omitted).



18 Id. (second alteration in original) (internal quotation



marks omitted).



[9]  ¶ 28 Although the facial/as-applied distinction may be
procedurally significant in some contexts, this distinction
generally “has nothing to do with the accrual or ripeness



of a cause of action” for statute of limitations purposes. 19



Instead, the accrual date of a facial or as-applied challenge
is identical to the accrual date of other substantive claims—
the date upon which the plaintiff's injury occurred and the



cause of action became complete. 20  Thus, as long as a party
satisfies CLUDMA's jurisdictional prerequisites to be in court
—including bringing her claim within thirty days of the date
she was injured—she may challenge a law's validity “whether
she chooses to argue that the law is facially unconstitutional



or only unconstitutional as applied in her case.” 21



19 See Timothy Sandefur, The Timing of Facial Challenges,



43 Akron L.Rev. 51, 52 (2010).



20 See, e.g., Colosimo v. Roman Catholic Bishop, 2007 UT



25, ¶ 14, 156 P.3d 806.



21 Sandefur, supra note 21, at 52; see also Richard



H. Fallon, Jr., Commentary As–Applied Challenges



and Facial Challenges and Third–Party Standing, 113



Harv. L.Rev. 1321, 1324 (2000) (“[T]here is no single



distinctive category of facial, as opposed to as-applied,



litigation. Rather, all challenges to statutes arise when a



particular litigant claims that a statute cannot be enforced



against her.”).
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¶ 29 Importantly, nothing in CLUDMA purports to bar
a party from asserting facial challenges in a petition for
review. In fact, the only substantive limitation CLUDMA
places on the scope of a district court's review is that the
court shall “determine only whether or not the decision,
ordinance, or regulation [at issue] is arbitrary, capricious,



or illegal.” 22  Section 801(3)(d) of CLUDMA explains
that a decision, ordinance, or regulation is illegal when it
“violates a law, statute, or ordinance in effect at the time the



decision was made.” 23  Clearly, a decision made pursuant
to an unconstitutional ordinance falls within this definition
of illegality. Accordingly, it is entirely appropriate for a
petitioner to assert a facial challenge to the constitutionality
of a zoning ordinance in an appeal to *110  a land use
decision in an effort to demonstrate that the decision was
illegal because it was based on a facially unconstitutional
ordinance.



22 Utah Code Ann. § 17–27a–801(3)(a)(ii) (2009).



23 Id. § 17–27a–801(3)(d).



¶ 30 This is precisely what Gillmor has done in her Petition
for Review. Despite her argument that her petition raises
an “as-applied” challenge, nearly all of her claims directly
challenge the facial validity of the 1997 Plan and 1998
Code. Indeed, with the exception of her single claim relating
to the alleged arbitrary, capricious, and illegal nature of
the County's decisions to deny her applications, nothing in
Gillmor's petition alleges that there was something uniquely
unconstitutional about the way in which the ordinances were
applied to her particular applications. We therefore agree
with the County that Gillmor's Petition for Review raises
facial challenges to the validity of the 1997 Plan and 1998



Code. 24  But as previously explained, the characterization of
Gillmor's claims as facial challenges has no impact on our
determination of whether Gillmor's claims are timely. Instead,
because Gillmor brought her Petition for Review in a timely
manner after the County's decisions to deny her applications,
she is permitted to raise a facial attack on the 1997 Plan and
1998 Code's validity in order to demonstrate that the County's
decisions made pursuant to those ordinances were illegal.



24 For a discussion of the distinction between facial and as-



applied challenges, see supra ¶ 28.



¶ 31 The County's reply brief opposes this conclusion by
relying on the Utah Court of Appeals' statement in Tolman v.
Logan City that “[a] facial challenge to a land use regulation



becomes ripe upon the enactment of the regulation itself.” 25



But the rule articulated in Tolman is not applicable to any



and all kinds of facial challenges. 26  Instead, as commentators
and courts in other jurisdictions have recognized, this limited
rule was meant to apply only to facial challenges to regulatory
takings where injury to the plaintiff is said to occur at the
moment the ordinance is enacted and the plaintiff's property



value is “taken.” 27



25 2007 UT App 260, ¶ 9, 167 P.3d 489.



26 See, e.g., Lowenberg v. City of Dallas, 168 S.W.3d 800,



800–02 (Tex.2005) (per curiam); Sandefur, supra note



21, at 53–77 (“A common misconception holds that a



facial challenge to the constitutionality of a law must



be brought within a certain period after the enactment



of that law. This is incorrect. Any challenge to a law's



constitutionality must be brought within the limitations



period after the plaintiff is injured by the law, [whatever]



form that injury might take. Only very rarely will the



injury occur through the mere enactment of [a] law.”).



27 See Levald, Inc. v. City of Palm Desert, 998 F.2d 680,



688 (9th Cir.1993) (“[T]he differences between a statute



that effects a taking and a statute that inflicts some other



kind of harm ... [is that] [i]n other contexts, the harm



inflicted by the statute is continuing or does not occur



until the statute is enforced—in other words, until it



is applied. In the takings context, the basis of a facial



challenge is that the very enactment of the statute has



reduced the value of the property or has effected a



transfer of a property interest. This is a single harm,



measurable and compensable when the statute is passed.



Thus, it is not inconsistent to say that different rules



adhere in the facial takings context and other contexts.”);



Lowenberg, 168 S.W.3d at 800–02 (concluding the rule



that “the statute of limitations begins to run upon the



passage of [a] statute” applies only in the regulatory



takings context); Sandefur, supra note 21, at 58, 61



(“[C]ourts have occasionally erred by holding that a



facial challenge to the constitutionality of a law is time-



barred because the case was filed too long after the



enactment of a law—in other words, that the cause of



action in a facial challenge accrues when the challenged



law was adopted. This is incorrect.... The origin of



[this] misapprehension ... lies in confusion between



two different types of constitutional claims: 1) cases



involving facial challenges to the validity of a law and



2) cases involving facial regulatory takings claims. The



two are quite distinct.”).



¶ 32 Importantly, however, unlike in a facial challenge to
a regulatory taking, in this case Gillmor does not complain
of injury sustained solely from the enactment of the 1997
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Plan and 1998 Code. Instead, Gillmor complains of injury
arising out of, and seeks relief from, the County's decision
to apply the requirements of the 1997 Plan and 1998 Code
to her Amendment and Plat Applications and its decisions to
deny the applications based on those requirements. Because
Gillmor's petition complains of injury arising out of the
application of the ordinance to her, rather than the mere
enactment of the ordinances in the first instance, the rule
articulated in Tolman does not apply to her claims.



*111  [10]  [11]  ¶ 33 Moreover, even if the Tolman rule
were not limited to the facial regulatory takings context,
we believe that the broad position advocated by the County
would tend to produce an illogical, unjust, and potentially
unconstitutional result. For instance, if an unconstitutional
zoning ordinance could not be challenged by a property owner
in an action to prevent its enforcement within thirty days of
its application, but instead could be challenged only within
thirty days of its enactment, a property owner subjected to
some constitutional violation would be without remedy unless
the owner had the foresight to challenge the ordinance when
it was enacted, possibly years or even decades before it was
applied to her property and before she ever had standing



to assert her claims. 28  Furthermore, as past cases have
demonstrated, a facially unconstitutional statute or ordinance
may linger on the books of a jurisdiction for many years



before ever causing injury to a particular plaintiff. 29  But this
does not render the statute or ordinance immune from facial
challenge because “[t]here is simply no categorical rule that
a law becomes insulated from facial challenge by the mere



passage of time.” 30  Instead, a law may be facially attacked
whenever it causes injury to a particular plaintiff as long as
the plaintiff asserts her challenge in a timely manner. For
example, as one scholar has thoughtfully explained,



28 See Travis v. Cnty. of Santa Cruz, 33 Cal.4th 757, 16



Cal.Rptr.3d 404, 94 P.3d 538, 544 (2004) (rejecting a



similar argument and offering similar analysis).



29 See, e.g., Lawrence v. Texas, 539 U.S. 558, 123 S.Ct.



2472, 156 L.Ed.2d 508 (2003).



30 Sandefur, supra note 21, at 61 (“[L]awsuits over



constitutional issues, including facial challenges, should



not be barred merely by the passage of time after the



enactment of the challenged law.” (emphasis added));



See also Lawrence, 539 U.S. at 558–79, 123 S.Ct. 2472



(permitting a plaintiff to bring a facial challenge in 1998



to a statute enacted in 1973 because the plaintiff's injury



occurred when he was arrested pursuant to the statute);



Travis, 16 Cal.Rptr.3d 404, 94 P.3d at 544 (rejecting



the argument that a plaintiff's claims were time barred



and concluding that because the plaintiff “brought his



action in a timely way after application of the Ordinance



to him,” the plaintiff could “raise in that action a facial



attack on the Ordinance's validity”).



Imagine ... a community in which all the citizens are white
and in which an ordinance forbids black persons from
voting. That ordinance would be facially unconstitutional,
even though it would not affect any of the residents.
But years later, when a black person moves into that
community and discovers that the law forbids him from
voting, he has suffered an injury, his cause of action
accrues, and he may seek redress by challenging the facial



constitutionality of the law. 31



31 Sandefur, supra note 21, at 62.



Similarly, once an allegedly unconstitutional zoning
ordinance is applied to a land owner to prevent her from
using or developing her property in a beneficial way, she has
suffered an injury, her cause of action accrues, and she may
seek redress by bringing a timely challenge to the application
of the ordinance to her in a district court action under section
801(2)(a).



[12]  ¶ 34 In adopting this position, we fully recognize
that the Legislature intended CLUDMA to provide for



“expeditious and orderly development of a community.” 32



We also recognize that in some instances this purpose may
be undermined by permitting landowners to assert facial
challenges to zoning ordinances years after enactment of the
relevant ordinance. Notwithstanding this conflict, however,
we do not think the Legislature intended to provide for
“expeditious and orderly development of a community” at the
expense of a fair and reasonable opportunity to challenge an
allegedly invalid ordinance when it is enforced against one's
property. We therefore construe section 801(2)(a) precisely
as it was written by the Legislature. And we conclude that
once petitioners have satisfied the jurisdictional requirements
of section 801(2)(a), they may raise any and all claims
relating to the alleged arbitrary, capricious, or illegal nature
of a county's decision that adversely affects their interests
—including facial challenges to *112  the ordinance or
regulation upon which the county's decision is based.



32 Foutz v. City of S. Jordan, 2004 UT 75, ¶ 16, 100 P.3d



1171 (internal quotation marks omitted).
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¶ 35 Based on our conclusion that Gillmor's Petition for
Review was timely filed in response to the County's decisions
to deny her applications, we hold that she was entitled to
assert facial challenges to the constitutionality of the 1997
Plan and 1998 Code in her petition in an effort to demonstrate
that the County's decisions were illegal because they were
based on a facially unconstitutional zoning ordinance.



CONCLUSION



¶ 36 We hold that Gillmor's Petition for Review satisfies
the requirements set forth in section 801(2)(a) of CLUDMA
and that the substantive claims asserted in her petition are
timely and entitled to judicial review. We also hold that
once petitioners have satisfied the jurisdictional requirements



of section 801(2)(a) and are properly before the district
court, they may raise any and all claims relating to the
alleged arbitrary, capricious, or illegal nature of a county
decision adversely affecting their interests—including facial
challenges to the ordinance or regulation upon which the
county's decision is based. We therefore reverse the district
court's grant of summary judgment and remand this case for
further proceedings consistent with this opinion.



¶ 37 Chief Justice DURHAM, Justice PARRISH, Justice
NEHRING, and Justice LEE concur in Associate Chief
Justice DURRANT's opinion.



All Citations
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345 P.3d 619
Supreme Court of Utah.



Rachel GRAVES and Dustin Russell, a married
couple, individually and as Conservators for



and on behalf of A.R., a minor child, Appellees,
v.



NORTH EASTERN SERVICES, INC., a Utah
corporation and North Eastern Services–



Lakeside, Inc., a Utah corporation, Appellants.



No. 20121012.
|



Jan. 30, 2015.



Synopsis
Background: Parents brought negligence action against
provider of services to disabled after its employee sexually
assaulted their child after inviting the child into provider's
residential facility. The First District, Logan Department,
Thomas L. Willmore, J., denied provider's motion for
summary judgment on the negligence claim. Provider sought
review.



Holdings: The Supreme Court, Lee, J., held that:



[1] provider did not have a duty to prevent the sexual assault
of a child by its employee;



[2] provider had a duty through special relationship to
exercise reasonable care in preventing employee from acting
outside the scope of employment in intentionally harming
child;



[3] expert testimony was not required; and



[4] comparative liability regime calls for apportionment of
responsibility for intentional torts.



Affirmed in part and reversed in part.



Nehring, C.J., concurred in part, dissented in part, and filed
opinion in which Durham, J., joined.



Attorneys and Law Firms



*621  D. Rand Henderson, Providence, Salt Lake City,
Shaun L. Peck, Craig Winder, Logan, for appellees.



Gregory J. Sanders, Patrick C. Burt, Salt Lake City, for
appellants.



Justice LEE authored the opinion of the Court, in which
Chief Justice DURRANT and Justice PARRISH joined.
Associate Chief Justice NEHRING authored a dissenting and
concurring opinion, in which Justice DURHAM joined.



Opinion



Justice LEE, opinion of the Court:



¶ 1 This is an interlocutory appeal from the denial of a defense
motion for summary judgment. Plaintiffs alleged negligence
in the hiring, training, and supervision of defendants'
employees resulting in the sexual assault of A.R. (a minor
child) by defendants' employee Matthew Cooper. The assault
took place in a home occupied by disabled individuals who
were living under defendants' care. Defendants moved for
summary judgment on the grounds that they owed no duty
of care to A.R. and that plaintiffs had failed to establish a
standard of care through expert testimony. In a subsequent
motion, defendants also asserted that in any event they were
entitled to apportion liability to their employee under the
comparative fault provisions of Utah Code section 78B–5–
818. The district court denied defendants' motions, and we
granted their petition for interlocutory appeal.



¶ 2 We affirm in part and reverse in part. First, we affirm
the decision holding that defendants owed a duty to A.R. to
exercise reasonable care in the hiring, training, and *622
supervision of their employees. We do so on the basis of
a special relationship that we find to have been established
under the terms of the Restatement (Second) of Torts section
317. Second, we uphold the district court's determination that
plaintiffs had no obligation to designate an expert witness to
establish a standard of care. Finally, we reverse the district
court's decision regarding apportionment, holding that the
“fault” to be apportioned under Utah Code section 78B–5–
818 is not limited to negligence but extends to intentional
torts. On that point, we resolve a question identified in our
past cases but never previously commanding a majority.
See Field v. Boyer Co., 952 P.2d 1078, 1080 (Utah 1998)
(Zimmerman, C.J., plurality opinion).
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I



¶ 3 Defendants North Eastern Services–Lakeside, Inc. and



North Eastern Services, Inc. (NES 1 ) provide services for
individuals with mental and physical disabilities. NES's
services are provided under contracts with the State of Utah,
monitored by the State Department of Human Services. NES
employees provide various levels of supervision, depending
on the needs of the client as determined by the client's “action
plan.”



1 We follow the parties' convention in their briefs



on appeal of referring to the corporate defendants



collectively as NES—noting, as do defendants in their



brief, that North Eastern Services, Inc. asserts a lack of



any connection to the events leading to the assault of A.R.



and purports to reserve a separate defense on that basis.



¶ 4 Some NES homes are in residential neighborhoods.
Typically such homes are occupied by three or fewer
residents. Some of NES's action plans include goals for
residents to interact with children, on the rationale that such
interactions may be beneficial to the residents.



¶ 5 The sexual assault on A.R. occurred in a duplex referred
to by NES as “Res 7.” The Res 7 duplex was in Logan, in
a complex surrounding a central parking lot and play area.
According to the record on summary judgment, the main door
to Res 7 was often left open during the summer, allowing
children to come in or out as they pleased.



¶ 6 There was also evidence of certain features that may have
attracted children to approach and enter Res 7. For one thing,
one of the residents of Res 7 was known for having candy
on hand in his room. When neighborhood children asked
about candy, NES staff would sometimes retrieve it for them
from that client's room. Alternatively, he or the staff would
sometimes invite the children into Res 7 to find the candy.



¶ 7 The record also indicated that NES staff had maintained
a portable swimming pool outside the open door to Res 7.
The principal purpose of the pool was for the benefit of
the other resident of Res 7 (a second NES client whose
action plan required NES monitoring “at all times” when near
children). The second client used the pool to soak his feet.
Neighborhood children often used it to play in during the
summer.



¶ 8 The other attraction in Res 7 was a television. According to
the record, neighborhood children often entered the residence
to watch television or videos with the residents and/or NES
staff.



¶ 9 A.R. was sexually abused by NES employee Cooper on
July 18, 2008. On that day A.R. was playing in the common
area outside of Res. 7, asked for some candy, and was invited
into the residence to watch television with Cooper and one
of the residents. Cooper eventually escorted A.R. into the
bathroom, where he sexually assaulted her.



¶ 10 Cooper was under the supervision of NES employee
Amber Brady at the time of the assault. Brady testified that
she had a “bad feeling” when she saw Cooper show A.R.
where the bathroom was, but proceeded with cleaning and
vacuuming instead of intervening. She also indicated that
when she went to put the vacuum away she saw Cooper and
A.R. exiting the bathroom and “had such an awful feeling”
when she noticed that A.R. had a “red face” and appeared to
have been crying. At that point Brady asked A.R. what was
wrong. A.R. responded inaudibly, and Cooper then answered
for her, indicating that she “missed her home and wanted to
go home.”



*623  ¶ 11 Brady then called her supervisor and ultimately
the police. Cooper was arrested and charged with aggravated
sexual abuse of a child. He subsequently entered a guilty plea,
and is now serving a sentence of fifteen years to life in prison.



¶ 12 NES's actions in hiring and supervising Cooper were
of central concern on summary judgment. The evidence
established that Michelle Grajeda was the person responsible
for interviewing Cooper and checking his references. Yet
although Cooper had been terminated from a recent job in the
same field for sexually abusive conduct, Grajeda apparently
never asked about his previous employment, indicating that
she had never been trained to ask such questions. As for
checking references, Grajeda testified that she had no memory
of calling Cooper's previous employer(s), but believes that
she would have done so per her past practice. Plaintiffs,
on the other hand, presented evidence that Cooper's prior
employer, Lindon Care, had terminated Cooper for sexually
abusive actions against a client, had concluded that Cooper
was not qualified to work in the field, and alleged that
it had “no record of any phone calls received from any
representative of [NES] regarding Mr. Cooper's employment
with Lindon Care.” As for training, the summary judgment
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record indicated that Brady had not received training on
children in NES homes or on how to keep children safe.



¶ 13 Plaintiffs Rachel Graves and Dustin Russell, A.R.'s
parents, filed this negligence action on her behalf in the
First District Court. Initially the complaint asserted claims
only against Cooper. Plaintiffs subsequently amended the
complaint to add claims against the NES defendants,
including claims for negligence in hiring, training, and
supervising its employees.



¶ 14 NES eventually filed a motion for summary judgment.
The motion asserted two grounds for dismissal of plaintiffs'
claims for negligence: (a) that NES owed no duty to A.R., a
guest in the home of NES's clients, in its hiring, training, and
supervision of employees; and (b) that plaintiffs had failed to
establish a standard of care through expert testimony, thereby
leaving the jury to speculate as to what NES was reasonably
required to do under the circumstances of the case.



¶ 15 Soon after the filing of the NES motion, plaintiffs sought
voluntary dismissal of their claims against Cooper. NES
filed a notice asserting its intention to seek apportionment of
comparative fault of Cooper under Utah Code section 78B–
5–818.



¶ 16 The district court denied NES's motion for summary
judgment on the negligence claims. It also approved dismissal
of Cooper as a defendant and ruled that apportionment as to
his intentional conduct was improper under section 78B–5–
818 (while approving a jury instruction explaining his role in
the case).



¶ 17 We granted NES's petition for interlocutory appeal.
We now review the district court's decisions—on summary
judgment, and on issues of law—de novo, affording no
deference to its determination of the matters on appeal. Bahr



v. Imus, 2011 UT 19, ¶ 15, 250 P.3d 56.



II



¶ 18 We affirm the denial of NES's motion for summary
judgment, concluding that NES owed a duty to A.R. and that
plaintiffs had no obligation to present expert testimony in
support of a standard of care. We reverse as to the district
court's determination regarding apportionment, however. On
this issue, we hold that the text of the apportionment
statute broadly authorizing apportionment for any and all



“fault”—expressly defined to encompass “any actionable
breach of legal duty, act, or omission proximately causing
or contributing to injury,” UTAH CODE § 78B–5–817,
encompasses not just negligence but also intentional acts.



A. Duty



¶ 19 We recently clarified and extended the paradigm for
analyzing questions of duty in tort in our opinion in B.R. ex
rel. Jeffs v. West, 2012 UT 11, 275 P.3d 228. In that case we
reaffirmed the core tort-law distinction between misfeasance
(active misconduct) and nonfeasance (omissions). Id. ¶ 7.
Specifically, we noted that we all generally have a duty *624
of due care in the performance of our affirmative acts, but
that a duty regarding nonfeasance typically inheres only in
“special legal relationships.” Id.; see also Webb v. Univ. of
Utah, 2005 UT 80, ¶ 10, 125 P.3d 906 (“In almost every
instance, an act carries with it a potential duty and resulting
legal accountability for that act. By contrast, an omission
or failure to act can generally give rise to liability only
in the presence of some external circumstance—a special
relationship.”), overruled on other grounds in Cope v. Utah
Valley State College, 2014 UT 53, ¶ 27, 342 P.3d 243.



[1]  ¶ 20 Thus, a key threshold question regarding duty
is whether the plaintiff's harm is alleged to have been
caused by (a) an affirmative act of the defendant or (b)
an act of a third party that the defendant failed to prevent.
In the former case a tort-law duty is the general rule.
But in the latter case the general rule is the contrary. A
person generally has “no duty to control the conduct of
third persons.” Higgins v. Salt Lake Cnty., 855 P.2d 231,
236 (Utah 1993) (citing RESTATEMENT (SECOND) OF
TORTS § 315 (1965)). This general rule, of course, is subject
to a significant exception—under the above-noted “special
relationship” principle. Id.; see also Rollins v. Petersen, 813
P.2d 1156, 1159 (Utah 1991) (acknowledging the general rule
and the special relationship exception).



¶ 21 In explaining these principles in Rollins, we
“acknowledge[d] the general applicability in Utah of the
‘special relation’ analysis described in sections 314 through
320 of the Restatement of Torts.” 813 P.2d at 1159. The issue
in Rollins was whether a secure mental health facility owed a
duty to prevent a patient from leaving the facility and causing
a car accident. Id. at 1158. In declining to find such a duty,
we first invoked the standard set forth in section 315 of the
second Restatement—that
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[t]here is no duty so to control the
conduct of a third person to prevent
him [or her] from causing physical
harm to another unless (a) a special
relation exists between the actor and
the third person which imposes a
duty upon the actor to control the
third person's conduct, or (b) a special
relation exists between the actor and
the other which gives to the other a
right to protection.



Id. at 1159, n. 1 (second alteration in original) (quoting
RESTATEMENT (SECOND) OF TORTSSSSS § 315).
Next, we noted that the “two exceptions” set forth in section
315 “are given more detailed explanation” in subsequent
sections. Id. at 1159. Of particular relevance in Rollins was
section 319, which provides that “ ‘[o]ne who takes charge of
a third person whom he knows or should know to be likely to
cause bodily harm to others if not controlled is under a duty to
exercise reasonable care to control the third person to prevent
him from doing such harm.’ ” Id. (quoting RESTATEMENT
(SECOND) OF TORTSSS § 319).



¶ 22 Our holding in Rollins was to decline to find a
special relationship between the mental health facility and
the plaintiff's decedent. We based that decision on a limiting
construction of section 319—that “the ‘others' to whom ...
bodily harm is ‘likely’ and in favor of whom the duty
arises must be reasonably identifiable by the custodian either
individually or as members of a distinct group.” Id. at 1162.
And because the plaintiff's decedent was not reasonably
identifiable, we held that the “hospital owed no duty.” Id.



¶ 23 The parties in this case have staked out contrary positions
under the above framework. Because the assault on A.R. was
perpetrated by a third party (Cooper), NES frames the case as
one involving only its nonfeasance—in not undertaking acts
(supervision, training, and employment background checks)
to prevent the assault. And because the assault was outside
the scope of Cooper's employment, NES insists that it bears
no responsibility for the acts of its employee.



¶ 24 Plaintiffs frame the case quite differently. They first
portray NES's responsibility in terms of affirmative acts of
misfeasance, noting that NES affirmatively enticed children
like A.R. into Res. 7, in a manner leading to the assault.
Alternatively, plaintiffs contend that this case does involve a
special relationship—arising under the Restatement (Second)



of Torts section 317. That section of the restatement provides
as follows:



*625  A master is under a duty to exercise reasonable care
so to control his servant while acting outside the scope
of his employment as to prevent him from intentionally
harming others or from so conducting himself as to create
an unreasonable risk of bodily harm to them, if



(a) the servant



(i) is upon the premises in possession of the master or upon
which the servant is privileged to enter only as his servant,
or



(ii)is using a chattel of the master, and



(b) the master



(i) knows or has reason to know that he has the ability to
control his servant, and



(ii) knows or should know of the necessity and opportunity
for exercising such control.



RESTATEMENT (SECOND) OF TORTS § 317.



¶ 25 We endorse NES's view of the case on the misfeasance /
nonfeasance front, but accept plaintiffs' basis for a special
relationship. Thus, we conclude that the essence of plaintiffs'
claim is in asserting the unreasonableness of NES's failure to
prevent the assault perpetrated by a third party, but we adopt
the principle set forth in section 317 of the second restatement
and find its standards satisfied here.



1. Misfeasance / Nonfeasance



[2]  ¶ 26 As plaintiffs have noted, their claims implicate some
affirmative acts attributable to NES—in enticing children
like A.R. into Res. 7 by keeping the door open, maintaining
a portable swimming pool outside, and offering candy and
television inside. And those acts are plausibly connected
to the assault on A.R. Thus, to the extent plaintiffs are
complaining about these affirmative acts, NES would have a
duty to perform them in a non-negligent, reasonable manner.



¶ 27 That is ultimately an inadequate basis for a finding
of duty here, however. The crux of plaintiffs' case is not
that NES was uncareful in the way it placed the portable
swimming pool, or in the manner in which it offered candy
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or television programming. Instead, plaintiffs' core complaint
is with NES's omissions or failures—in not performing
an employment background check on Cooper, and in not
providing training and supervision for Brady and Cooper.
Those omissions, moreover, were significant in their failure to
prevent a tortious act of a third party (Cooper). So a decision
upholding a duty by NES to perform its affirmative acts in
a reasonable manner would not get the plaintiffs very far.
It would leave room for them to charge negligence in the
placement of the swimming pool or in offering candy or
television, but not to assert their core claim for negligent
hiring, training, and supervision.



¶ 28 The point is related to one we made recently in Hill v.
Superior Property Management Services, Inc., 2013 UT 60,
321 P.3d 1054. In Hill the question was whether an entity
hired to mow the lawn at an apartment complex owed a
duty to apartment residents to prevent the hazard associated
with offshoots of tree roots growing hidden in the grass. Id.
¶ 1. As one of several grounds for such a duty, plaintiffs
in Hill asserted that the property management company had
voluntarily undertaken the affirmative act of mowing the
lawn, and claimed that that undertaking sustained a duty
under the Restatement (Second) of Torts section 323. Id. ¶
38. We rejected that ground for a duty, noting that plaintiffs
had “fail[ed] to connect up any activity that [defendant]
voluntarily undertook with an allegation of negligence in
the performance of that activity.” Id. ¶ 39. In other words,
because “the only specific voluntary undertaking” identified
by plaintiffs in Hill was mowing, and plaintiffs conceded
that “the tree shoot hazard could not be remedied by mere
mowing,” we noted in Hill that plaintiffs' real claim was
that the injury “could have been prevented if [defendant]
had chosen to undertake additional activities.” Id. ¶¶ 39–41.
And we held that defendant's duty “was limited to the extent
of its undertaking,” not “a basis for a general obligation to
undertake affirmative acts in aid of third parties.” Id. ¶ 41.



¶ 29 A similar approach is in order here. NES's affirmative
acts are a basis for imposing a duty in the performance of
those acts, not for a broader duty to undertake additional
measures aimed at preventing the sexual assault by a third
party. And because plaintiffs' *626  claims seem aimed
at NES's failures (as regards training, supervision, and
employment background checks), and not its affirmative acts,
we must proceed to consider the question whether there is a
special relationship here sustaining such a duty.



2. Restatement (Second) section 317



[3]  ¶ 30 NES questions the basis for any such relationship
here by asserting that Cooper's sexual assault on A.R. was
outside the scope of his employment. Citing Birkner v.
Salt Lake County, 771 P.2d 1053, 1056–57 (Utah 1989),
NES asserts that an “unprovoked, highly unusual, and quite
outrageous” act undertaken for “purely personal motives”
is beyond the scope of employment. And on that basis
NES insists that it “had no special relationship to A.R. who
was harmed by the independent conduct of NES's employee
Cooper when he criminally acted outside the scope of his
employment.”



¶ 31 NES's argument misses a key distinction between
vicarious and direct liability. The scope of employment
question concerns a principle of agency law, of relevance
to the question of an employer's vicarious liability. But the
question presented here is one of direct liability—of whether
NES can be liable directly (for its own negligence) for harm
to a guest resulting from negligence in hiring, training, or
supervision.



¶ 32 The answer to that question depends on whether there
is a basis for finding a special relationship sustaining a duty
in the circumstances of this case. We find such a basis in
the principle set forth in section 317 of the Restatement
(Second) of Torts. Our caselaw has not previously endorsed
this standard directly. But we have cited favorably to the
“special relation[ship]” principles in “sections 314 through
320 of the Restatement of Torts.” Rollins, 813 P.2d at 1159.
And we find the standard in section 317 eminently reasonable,
while noting that it has been widely endorsed throughout the



United States and rarely, if ever, criticized. 2



2 At least thirty-six state supreme courts have cited



§ 317 favorably, many explicitly adopting it. See



e.g., Destefano v. Grabrian, 763 P.2d 275, 287–88



(Colo.1988) (en banc); Malicki v. Doe, 814 So.2d 347,



361 n. 14 (Fla.2002); Wong–Leong v. Hawaiian Indep.



Refinery, Inc., 76 Hawai‘i 433, 879 P.2d 538, 549–51



(1994); Hills v. Bridgeview Little League Ass'n, 195



Ill.2d 210, 253 Ill.Dec. 632, 745 N.E.2d 1166, 1179–86



(2000); Gariup Const. Co. v. Foster, 519 N.E.2d 1224,



1228 (Ind.1988); Thies v. Cooper, 243 Kan. 149, 753



P.2d 1280, 1285 (1988); Grand Aerie Fraternal Order of



Eagles v. Carneyhan, 169 S.W.3d 840, 850 (Ky.2005);



Fortin v. Roman Catholic Bishop of Portland, 871 A.2d



1208, 1222 (Me.2005); Barclay v. Briscoe, 427 Md.
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270, 47 A.3d 560, 575–76 (2012); Semrad v. Edina



Realty, Inc., 493 N.W.2d 528, 534 (Minn.1992); Gibson



v. Brewer, 952 S.W.2d 239, 248 (Mo.1997) (en banc);



Everitt v. Gen. Elec. Co., 159 N.H. 232, 979 A.2d



760, 764–65 (2009); Nelson v. Gillette, 571 N.W.2d



332, 340–41 (N.D.1997); Vance v. Consol. R. Corp., 73



Ohio St.3d 222, 652 N.E.2d 776, 790 (1995); Schovanec



v. Archdiocese of Okla. City, 188 P.3d 158, 170–71



(Okla.2008); Dempsey v. Walso Bureau, Inc., 431 Pa.



562, 246 A.2d 418, 419–21 (1968); James v. Kelly



Trucking Co., 377 S.C. 628, 661 S.E.2d 329, 330 (2008);



Iverson v. NPC Intern., Inc., 801 N.W.2d 275, 281



(S.D.2011); Otis Eng'g Corp. v. Clark, 668 S.W.2d 307,



313 (Tex.1983); Bradley v. H.A. Manosh Corp., 157 Vt.



477, 601 A.2d 978, 981 (1991); Niece v. Elmview Grp.



Home, 131 Wash.2d 39, 929 P.2d 420, 427 (1997) (en



banc); Shafer v. TNT Well Serv. Inc., 285 P.3d 958, 966



(Wyo.2012).



[4]  ¶ 33 Section 317 recognizes a “special relationship”
basis for a duty of an employer to exercise reasonable
care in preventing an employee from acting outside the
scope of employment in “intentionally harming others.”
RESTATEMENT (SECOND) OF TORTS § 317. NES
challenges the wisdom of a duty that it views as
fundamentally altering the “employment landscape in Utah,”
in a manner opening up “liability never before anticipated,”
turning “theories of scope of employment and respondeat
superior ... on their heads.” Specifically, NES questions the
prudence of a principle that would render employers insurers
against criminal activity perpetrated on their premises,
warning that under this standard “every employer who runs a
business that ever has children present” would face liability
whenever “an employee harms those kids, regardless of how
independent or intentional the action is.”



¶ 34 For the most part, NES's opposition is mistaken and
misdirected—aimed at a strawman, and not at the section 317
standard that we adopt today. First, as already noted, the duty
at stake under section 317 sounds in direct—not vicarious—
liability. So *627  the standard we adopt makes no employer
an insurer and in no way undercuts the vicarious liability
principle of respondeat superior. This is about an employer's
duty with respect to its own negligence, not its secondary
liability for someone else's.



[5]  ¶ 35 Second, the standard in section 317 does not impose
liability on “every employer who runs a business that ever
has children present.” Instead, as quoted above the duty
standard we adopt requires proof (a) that the employee who
intentionally harms another is on premises he is entitled to



enter only by virtue of his status as an employee, and (b) that
the employer knows or has reason to know that he has the
ability to control the employee and knows or should know of
the necessity and opportunity for exercising such control. Id.
Perhaps this standard would not be satisfied in circumstances
where the employer's business does not foreseeably put its
workers in contact with the public, since in that case the
employer might not know of the necessity and opportunity
for exercising control. But this is not such a case. Here it
is more than foreseeable that NES's workers will come into
contact with the public, including children like A.R. As noted
above, NES affirmatively went out of its way to encourage
the involvement of neighbors in the goings-on in Res. 7. It is
hardly in a position to question the basis for its knowledge of
the necessity of controlling its employees in their interactions
with the public.



¶ 36 Thus, we hereby adopt the standard set forth in section
317 of the second Restatement. And because its elements are
satisfied under the undisputed facts of this case, we affirm the
district court's decision denying NES's motion for summary
judgment on the question of duty.



B. Standard of Care



[6]  [7]  [8]  ¶ 37 The standard of care in a negligence
action is generally a question of fact for the jury. The jury's
determination, moreover, is a matter for the commonsense
assessment of a lay juror—not for expert testimony. This
follows logically from the premise of the standard of care
in tort. Because the essential question is the care that
a reasonable person would undertake in the defendant's
circumstances, we generally leave it to jurors—as ordinary
persons representing a particular community—to make that
judgment. See Pearce v. Utah Athletic Found., 2008 UT 13,
¶¶ 25–26, 179 P.3d 760.



¶ 38 Our cases recognize a limited exception to this general
rule. In medical malpractice cases, we have generally required
expert testimony regarding the standard of care. See Bowman
v. Kalm, 2008 UT 9, ¶ 7, 179 P.3d 754. The rationale is
rooted in an intuitive exception to the above-noted rule—
that unlike the run-of-the-mill negligence case, “most medical
malpractice cases ‘depend upon knowledge of the scientific
effect of medicine,’ ” a matter “not within the common
knowledge of the lay juror.” Id. (quoting Fredrickson v. Maw,
119 Utah 385, 227 P.2d 772, 773 (1951)).
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[9]  ¶ 39 The medical malpractice exception itself is subject
to a further exception. Under the “common knowledge”
exception, expert testimony is not required—and the matter
is left up to the jury's lay assessment—in cases where
the standard of care could be assessed according to lay
common knowledge. Id. ¶¶ 9–10. Thus, where a “medical
procedure is so common or the outcome so affronts our
notions of medical propriety” that scientific knowledge is not
necessary, “the plaintiff can rely on the common knowledge
and understanding of laymen to establish this element.”
Nixdorf v. Hicken, 612 P.2d 348, 353 (Utah 1980).



[10]  [11]  ¶ 40 Ultimately, then, the question of the need
for expert testimony turns on the nature of the standard to
be addressed by the jury. Questions of ordinary negligence
are properly determined by the lay juror without the need
for expert testimony. Where the standard implicates scientific
matters beyond the capacity of an ordinary juror, however,
expert testimony may be required. See Jenkins v. Jordan
Valley Water Conservancy Dist., 2013 UT 59, ¶¶ 11, 16–17,
321 P.3d 1049 (holding that expert testimony was required
on the question whether a cast-iron pipeline needed to
be replaced, given that analysis of that question was “not
within the knowledge and experience of average lay *628
persons,” but would depend on esoteric questions “such as
soil conditions, burial depth, and the extent of any earth
movement in the area”).



[12]  ¶ 41 We see no basis for requiring expert testimony
regarding the standard of care in this case. The question of
what a reasonable person would do in performing background
checks in hiring and in training and supervising employees is
one permissibly resolved on the basis of the knowledge and
experience of lay persons. NES has cited no cases, and we are
aware of none, requiring expert testimony on such matters.



¶ 42 The case NES does cite, Collins v. Utah State



Developmental Center, 1999 UT App 336, 992 P.2d 492,
clearly cuts the other way. In Collins, the staff of a group
home allowed a mentally handicapped woman to use a swing
set, resulting in severe injury. Id. ¶ 3. The issue in the
ensuing litigation concerned the need for expert testimony
regarding the reasonable care required of a group home in this
circumstance. See id. ¶¶ 6–8. The Collins court concluded that
this case was different from the medical malpractice context,
where “the nature of the profession removes the particularities
of its practice from the knowledge and understanding of the
average citizen.” Id. ¶ 7 (internal quotation marks omitted).
Instead, the court of appeals held that this fell within the



Nixdorf “common-knowledge” exception, as “a lay juror can
readily evaluate the alleged negligence by the Center in
failing to protect Collins from a swing injury.” Id. ¶ 8.



¶ 43 The Collins court relied on a case that is even closer to
the fact pattern at hand, Virginia S. v. Salt Lake Care Center,
741 P.2d 969 (Utah Ct.App.1987). In that case the court
of appeals concluded that “where a mentally and physically
incapacitated seventeen-year-old girl was raped while under
the care and custody of the defendant nursing home, there
are no medical technicalities involved that call for expert
testimony to determine whether the nursing home breached
its standard of care.” Id. at 972. This case is parallel to Collins
and Virginia S. The matters at issue appear to us to sound
in common sense, not science or other subjects of expertise.
We accordingly see no basis for requiring plaintiffs to present
expert testimony on the standard of care, and affirm the denial
of summary judgment on this question as well.



C. Allocation of Liability



¶ 44 Decades ago our legislature abrogated the common law
doctrine of contributory negligence. In the 1973 Comparative
Negligence Act, the legislature replaced this common law
defense with a comparative negligence regime. 1973 Utah
Laws 710–12. The 1973 act was subsequently revised and
extended by the Liability Reform Act of 1986, which
maintained the comparative liability regime while extending
its scope. 1986 Utah Laws 470.



¶ 45 Although the governing statutory regime has been in
place for decades, this court has not yet had occasion to
make a definitive pronouncement on the question presented
by this case—whether our comparative negligence regime
provides for allocation of responsibility for intentionally
tortious conduct. Various members of the court have opined
on the issue in separate opinions. See Field v. Boyer Co.,
952 P.2d 1078, 1080 (Utah 1998) (Zimmerman, C.J., plurality
opinion) (concluding that “an intentional tort such as battery
is an act that proximately causes or contributes to injury or
damage,” and thus that “the legislature included intentional
acts in its comparative fault scheme”); id. at 1083 (Stewart,
J., concurring in part, dissenting in part, joined by Durham,
J.) (“The Legislature never intended such an absurd result.”).
But we have not as yet resolved the matter, as the Field case
was decided on other grounds, and no majority view was
announced on the question before us.
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[13]  ¶ 46 We now interpret our statutory comparative
liability regime to call for apportionment of responsibility
for intentional torts. That conclusion appears to us to
follow from the broad, categorical terms of the Liability
Reform Act, as informed by the history and evolution of
our statutory scheme. In so holding, we recognize that the
statute arguably leaves room for doubt on this question,
and of course acknowledge the legislature's prerogative to
override our decision *629  or to clarify its intent if we have
misperceived it. Thus, we highlight some of the competing
policy considerations at stake as we see them, in a manner
that may be useful to the legislature if it decides to revisit this
important issue.



1. Fault



¶ 47 The apportionment provision of our code calls for
the court to “allocate the percentage or proportion of
fault attributable to each person seeking recovery, to each
defendant, to any person immune from suit, and to any other
person identified under Subsection 78B–5–821(4) for whom
there is a factual and legal basis to allocate fault.” UTAH
CODE § 78B–5–818(4)(a). Matthew Cooper is a person who
qualifies for apportionment under the terms of Utah Code
section 78B–5–821(4), as NES filed the description of the
factual and legal basis for apportionment called for under that
section. Thus, the sole question on appeal is whether Cooper
is one with a “percentage or proportion of fault attributable”
to him.



¶ 48 That question turns on the statutory definition of “fault.”
The term is expressly defined in the Liability Reform Act.
Under Utah Code section 78B–5–817(2),



“Fault” means any actionable breach
of legal duty, act, or omission
proximately causing or contributing
to injury or damages sustained
by a person seeking recovery,
including negligence in all its degrees,
comparative negligence, assumption
of risk, strict liability, breach of
express or implied warranty of a
product, products liability, and misuse,
modification, or abuse of a product.



¶ 49 We interpret this definition to encompass intentionally
tortious activity. The core definition is broad and categorical.



It extends to “any actionable breach of legal duty, act or
omission proximately causing or contributing to injury or
damages.” Thus, the key limiting term of the definition is the
element of causation. Any breach of duty, act, or omission
counts as fault so long as it is proximately connected to injury
or damages.



¶ 50 The parties' briefs focus on the question whether an
intentional tort amounts to a breach of duty. We think that
it does, as our caselaw has long defined “duty” in tort
to encompass any “obligation, to which the law will give
recognition and effect, to conform to a particular standard of
conduct toward another,” Jeffs, 2012 UT 11, ¶ 5, 275 P.3d 228
(internal quotation marks omitted), and everyone has a legal
obligation to refrain from committing intentional torts.



¶ 51 That said, the statutory question presented does not
require an answer to the “duty” question, as apportionment is
called for under the statute not just for breaches of duty but
for any act or omission that proximately causes or contributes
to injury or damages. And because there is no tenable notion
of “act” that does not extend to an intentional tort, we read
the text of our statute to call for apportionment for torts like



Matthew Cooper's sexual assault. 3



3 The dissent takes issue with this conclusion, asserting



that the LRA's definition of fault “uses language



traditionally associated with negligence” that cannot



be read to extend to intentional torts. Infra ¶ 79.



Specifically, the dissent contends that the words



“proximately causing” and “contributing to” injury are



“inapt for intentional torts.” Infra ¶ 79. And although



the statute defines “fault” broadly, the dissent insists that



the legislature did not intend to enact a “sea change in



fault allocation.” Infra ¶ 80. Instead, the dissent suggests



that “fault” was aimed only at avoiding the limitations of



the term “negligence,” in a manner encompassing “strict



liability and products liability” but not intentional torts.



Infra ¶ 80. We disagree.



First, the foreseeability aspect of proximate causation



is frequently relaxed in the case of intentional torts,



see W. PAGE KEETON ET AL., PROSSER AND



KEETON ON TORTS § 8, at 37 (5th ed.1984); id.



§ 43, at 293, but proximate cause is in no way an



alien inquiry in the world of intentional torts. See,



e.g., United Food & Commercial Workers Unions,



Empr's Health & Welfare Fund v. Philip Morris, Inc.,



223 F.3d 1271, 1273–74 (11th Cir.2000) (recognizing



“that the requirements of proximate cause are relaxed



—to some degree—in intentional tort cases” but



concluding that “the usual common law rule [of
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proximate cause] still forbids claims like Plaintiff's,



even where those claims are premised upon intentional



torts”). Second, “fault” is broadly defined by statute to



encompass “any ... act[ ] or omission.” UTAH CODE



§ 78B–5–817(2). And because there is no way to



interpret “any act” in a manner excluding intentional



torts, we are bound by the terms of the statute



regardless of our vague sense of the legislature's likely



intentions. See infra ¶¶ 64–68, 74–76.



*630  ¶ 52 This construction is confirmed by the structure
and context of this provision. First, the statutory definition of
fault is written in terms encompassing any act proximately
causing injury. The term any is broadening and inclusive.
It is defined as “every; all,” WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY 97 (2002), or “one or
more without specification or identification.” RANDOM
HOUSE DICTIONARY OF THE ENGLISH LANGUAGE
96 (2d ed.1987). That construction of any is more than just
the ordinary sense of the word as found in the dictionary. It is
the sense of the word given in extensive judicial constructions
of a broad range of statutory provisions, which consistently



recognize the broad, encompassing import of this term. 4  We
cannot interpret the statutory definition of fault to exclude
intentional torts without robbing the term any of its clear
import. And that, of course, would run counter to our sensible,
longstanding canon of preserving meaning for each provision
of the statutory text. State v. Arave, 2011 UT 84, ¶ 28, 268
P.3d 163 (“It is our duty to give effect, if possible, to every
word of [a] statute.” (alteration in original) (internal quotation
marks omitted)).



4 See, e.g., Mass. v. E.P.A., 549 U.S. 497, 528–29, 127



S.Ct. 1438, 167 L.Ed.2d 248 (2007) (“The Clean Air



Act's sweeping definition of ‘air pollutant’ includes



‘any air pollution agent’.... On its face, the definition



embraces all airborne compounds of whatever stripe,



and underscores that intent through the repeated use of



the word ‘any.’ ”); Dep't of Hous. & Urban Dev. v.



Rucker, 535 U.S. 125, 131, 122 S.Ct. 1230, 152 L.Ed.2d



258 (2002) (interpreting statutory language reading “any



drug-related criminal activity” broadly because “the



word ‘any’ has an expansive meaning, that is, one



or some indiscriminately of whatever kind” internal



quotation marks omitted); Garamendi v. Golden Eagle



Ins. Co., 127 Cal.App.4th 480, 25 Cal.Rptr.3d 642, 646



(2005) (“[E]ven if silica is not one of the enumerated



items listed in the policy definition of pollutants, that



listing is not exclusive and silica dust nonetheless comes



within the broad definition of ‘any solid, liquid, gaseous,



or thermal irritant or contaminant.’ ”); W. Sur. Co. v.



ADCO Credit, Inc., –––Nev. ––––, 251 P.3d 714, 718 n.



7 (2011) (broadly interpreting “any breach of a consumer



contract”); In re Ordinance 04–75, 192 N.J. 446, 931



A.2d 595, 603 (2007) (“Here, based on its statutory



context, the word ‘any’ clearly is synonymous with ‘all.’



”).



¶ 53 The second point confirming our construction is that
the list of actions included within the definition of fault is
introduced by the word “including.” This renders the absence
of any specific reference to intentional torts inconsequential.
Like any, including is an established term of art with
an established meaning. BLACK'S LAW DICTIONARY
831 (9th ed.2009) (“[I]ncluding typically indicates a partial
list.”). In statutory cases far and wide, this term is routinely



construed as introducing a non-exclusive, exemplary list. 5



And that is of course the obvious, ordinary sense of the
word. To include is to embody or encompass; exclude, of
course, is an antonym. RANDOM HOUSE DICTIONARY
OF THE ENGLISH LANGUAGE 967 (defining “include”
as “to place in an aggregate, class, category, or the like” and
listing “exclude” as an antonym); WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY 1143 (defining include
as “to place, list, or rate as part or component of a whole or of
a larger group, class or aggregate”). So the only way to read
the list of examples of acts amounting to fault is as a non-
exhaustive list.



5 See, e.g., Samantar v. Yousuf, 560 U.S. 305, 317, 130



S.Ct. 2278, 176 L.Ed.2d 1047 (2010) (“[U]se of the



word ‘include’ can signal that the list that follows is



meant to be illustrative rather than exhaustive.”); People



v. W. Air Lines, 42 Cal.2d 621, 268 P.2d 723, 733



(1954) (“The term ‘includes' is ordinarily a word of



enlargement and not of limitation.”); United Rentals



Nw., Inc. v. Yearout Mech., Inc., 148 N.M. 426, 237



P.3d 728, 732–33 (2010) (“[U]se of the word ‘includes'



to connect a general clause to a list of enumerated



examples demonstrates a legislative intent to provide an



incomplete list of activities.”); State v. Kurtz, 350 Or.



65, 249 P.3d 1271, 1277 (2011) (“Typically, statutory



terms such as ‘including’ ... convey an intent that the



accompanying list of examples be read in a nonexclusive



sense.”); see also 2A NORMAN J. SINGER & J.D.



SHAMBIE SINGER, SUTHERLAND ON STATUTES



AND STATUTORY CONSTRUCTION § 47.7, at 305



(2014) (“ ‘[I]ncludes' is usually a term of enlargement,



and not of limitation.... It, therefore, conveys the



conclusion that there are other items includable, though



not specifically enumerated.” (internal quotation marks



omitted)).
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¶ 54 A 1994 amendment to the statute omitted an additional
phrase—“not limited to.” 1994 Utah Laws 1022. Thus, prior
to the amendment the statutory definition of fault introduced
the listed examples with the phrase “including but not limited
to.” Id. *631  Perhaps the “not limited to” phrasing made
the non-exhaustive nature of the list even clearer. But we
see no basis for the conclusion that the omission of “not
limited to” somehow indicates that “[c]learly the Legislature
intended to limit comparative fault principles to the types
of claims and defenses specified in the statute.” Field, 952
P.2d at 1087 (Stewart, J., concurring in part, dissenting in
part). That is hardly clear. The omission of “not limited
to” could just as easily indicate a move—quite common in



legislative amendments—to omit unnecessary surplusage. 6



And in light of the widely accepted meaning of “including” in
this context, that is the way we interpret the 1994 amendment.
There are ample—abundantly clear—indications of the non-
exhaustive nature of the statutory list of illustrative examples
even without the “not limited to” phrase. So there is no basis
for crediting the 1994 amendment as accomplishing anything
more than clearing away surplusage, and that is the way we



understand it. 7



6 See Rahofy v. Steadman, 2012 UT 70, ¶ 12 n. 12, 289



P.3d 534 (“stylistic changes” in legislative amendments



have “no substantive effect on our analysis”); Yu v.



Clayton, 147 Ill.App.3d 350, 100 Ill.Dec. 916, 497



N.E.2d 1278, 1281 (1986) (“Where the deleted words are



simply surplusage, there is no change in the law....”).



7 For all of the above reasons, we see no “omission[ ],”



infra ¶ 81, in the statutory text. Thus, we have no quarrel



with the notion that “ ‘omissions in statutory language



should be taken note of and given effect.’ ” Infra ¶ 81



(quoting Biddle v. Wash. Terrace City, 1999 UT 110, ¶



14, 993 P.2d 875). But in our view there is no omission,



as the LRA by its terms expressly encompasses claims



involving intentional torts.



2. Counterarguments



[14]  ¶ 55 The above analysis forecloses plaintiffs' invocation
of the ejusdem generis canon of construction. That canon,
as plaintiffs note, provides that an ambiguity regarding a
general term following or followed by an “inexhaustive
enumeration of particular or specific terms” may be resolved
by interpreting the general term to be “restricted to include
things of the same kind, class, character, or nature as those
specifically enumerated, unless there is something to show a



contrary intent.” State ex rel. A.T., 2001 UT 82, ¶ 12, 34 P.3d
228. But the canon comes into play only in cases of ambiguity
as to the meaning or scope of the general term. Great Salt
Lake Auth. v. Island Ranching Co., 18 Utah 2d 45, 414 P.2d
963, 966 (1966) (“The rules of statutory construction ... were
developed to aid in determining the intent of legislation where
meaning is obscure or uncertain and not to destroy that which
is clearly apparent.”). Where the general term unambiguously
exceeds the scope of a non-exhaustive list, we cannot read the
list to override the clear meaning of the general term.



¶ 56 That conclusion likewise forecloses any significance
of the title of section 78B–5–818. See Field, 952 P.2d at
1086 (Stewart, J., concurring in part, dissenting in part)
(“Significantly, the title of [the Act] ... is ‘Comparative
negligence.’ ”). The title makes express reference to
“Comparative Negligence.” See UTAH CODE § 78B–5–818.
And it is true that we have, on occasion, afforded some
clarifying significance to titles of statutory enactments or
provisions. E.g., Blaisdell v. Dentrix Dental Sys., Inc., 2012
UT 37, ¶ 10, 284 P.3d 616. But we have also held that “[t]he
title of a statute is not part of the text of a statute, and absent
ambiguity, it is generally not used to determine a statute's
intent.” Id. (internal quotation marks omitted); see also Funk
v. Utah State Tax Comm'n, 839 P.2d 818, 820 (Utah 1992)
(declining to interpret a statute to be consistent with its title
when the title “is clearly narrower than the plain language of
the statute”). So where, as here, the statute's terms are broad
and encompassing, extending beyond the title assigned to the
provision in question, it is the statute's text that controls, and
not its title.



¶ 57 In this case, moreover, there is a simple explanation—
evident in the historical evolution of our statutory scheme
—for the section title's reference to comparative negligence.
The first statutory iteration of our comparative liability
regime, the 1973 Comparative Liability Act, dealt exclusively
with negligence. It provided that a plaintiff's “[c]ontributory
negligence shall not bar recovery” in a negligence action,
so long as *632  “such negligence was not as great as the
negligence or gross negligence” of the defendant. UTAH
CODE § 78–27–37 (1973). It also indicated that the plain-
tiff's damages were to be “diminished in the proportion to
the amount of negligence attributable to” the plaintiff. Id.
And the court was to “direct the jury to find separate special
verdicts determining (1) the total amount of damages suffered
and (2) the percentage of negligence of the damages in
proportion to the amount of negligence attributable to the
person seeking recovery.” Id. § 78–27–38. That provision is
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the direct antecedent to the one at issue here. Both provisions
are phrased in similar terms—of requiring the court to direct
the jury to apportion liability.



¶ 58 It is hardly surprising, therefore, that the provision
at issue here is titled “Comparative Negligence.” That was
its sole original focus. And even today, that is perhaps its
principal application. We cannot from that premise proceed to
conclude that the 1986 Liability Reform Act “did not alter the
basic principles of comparative negligence contained in the
1973 Act,” or that the amended provision “did not ... include
any claims for relief that involved an intent or purpose to
harm.” Field, 952 P.2d at 1086 (Stewart, J., concurring in part,
dissenting in part).



¶ 59 The 1986 amendments most certainly did alter the
principles of comparative negligence in the 1973 Act. They
did so first by abrogating the doctrine of joint and several
liability, which had persisted under the 1973 Act. Compare
1973 Utah Laws 710 (“The right of contribution shall exist
among joint tortfeasors,” with “each remaining severally
liable to the injured person for the whole injury as at common
law.”), with 1986 Utah Laws 471 (“No defendant is entitled
to contribution from any other person.”). More significantly,
the 1986 amendments replaced the concept of apportionment
of comparative “negligence” with the operative principle
of apportionment of comparative “fault.” Compare 1973
Utah Laws 710 (“Contributory negligence shall not bar
recovery....”), with 1986 Utah Laws 471 (“The fault of a
person seeking recover shall not alone bar recovery....”).
And of course the 1986 amendments adopted a definition
of “fault” that broadly extends beyond mere principles of
negligence. It is thus impossible to read the 1986 Act as
merely retaining—and not altering—the basic principles of
comparative negligence in the 1973 Act.



¶ 60 Granted, the 1986 Act “broaden[s] the statute to apply
comparative principles in products liability and breach of
warranty cases so that defenses such as misuse, abuse of
product modification, etc., were no longer absolute bars to
recovery but operated only to reduce a plaintiff's recovery.”
Field, 952 P.2d at 1086 (Stewart, J., concurring in part,
dissenting in part) (characterizing 1986 Act as “reflect[ing]
the abolition of absolute defenses and the adoption of
comparative negligence principles” in products liability cases
under circumstances like those in Mulherin v. Ingersoll–
Rand Co., 628 P.2d 1301 (Utah 1981)). But it would be an
oversimplification to read the 1986 amendments as doing no
more than that. That conclusion would overlook the impact



of the legislative decision to replace a narrow principle of
apportionment of comparative “negligence” with a broad
concept of apportionment of comparative “fault.”



¶ 61 This court's opinion in the Mulherin case puts the
1986 amendments in perspective. That case involved “jury
findings of concurrent proximate causes of ... injury”—of a
“defective condition” of a product and of “plaintiff's misuse”
of it. 628 P.2d at 1303. Our opinion concluded that the
1973 Act did not apply, as its principles of comparative
fault extended only to actions “ ‘to recover damages for
negligence or gross negligence,’ ” and products liability did
not technically implicate negligence. Id. (quoting UTAH
CODE § 78–27–37 (1973)). At the same time, the Mulherin
court nonetheless adopted a common law rule under which
“both faults should be considered by the trier of fact in
determining the relative burden each should bear for the
injury they have caused.” Id. (adopting rule under which
plaintiff's recovery is limited to “that portion of his damages
equal to the percentage of the cause contributed by the
product defect” (internal quotation marks omitted)). And in
so holding, our court emphasized that the term “fault” in
play was “not synonymous with *633  ‘negligence,’ but
instead connote[d] responsibility.” Id. at 1303 n. 7 (citing
John W. Wade, Products Liability and Plaintiff's Fault—The
Uniform Comparative Fault Act, 29 MERCER L.REV. 373,
376 (1978) (arguing that negligence-based fault and strict
liability “tend to fade into each other and are not utterly
different in kind”)). Thus, while acknowledging “semantic
difficulties in comparing strict liability and negligence,” we
indicated our confidence “that judges and juries [would] have
no difficulty assigning the relative responsibility each is to
bear for particular injury when the ultimate issues in such
comparison are relative fault and relative causation.” Id. at
1304.



¶ 62 The 1986 Act adopted the essential principles of the
Mulherin court's analysis. It defined “fault” in a manner
that was “not synonymous with ‘negligence,’ but instead
connote[d] responsibility.” Id. at 1303, n. 7; see UTAH
CODE § 78B–5–817(2) (defining “fault” as “any actionable
breach of legal duty, act, or omission proximately causing
or contributing to injury”). And it shifted the focus from
apportionment of comparative negligence to the task of
“assigning the relative responsibility” based on “relative fault
and relative causation.” Id. at 1304.



¶ 63 Plaintiffs' construction of the 1986 Act robs the statute's
text of its plain meaning. It shifts the focus back to the 1973–
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era notion of comparative negligence and away from relative
fault and causation. We cannot adopt that reading without
overriding the clear import of the statutory text.



¶ 64 Nor can we credit statements in the 1986 Act's legislative
history, cited by both the plaintiffs and the dissent, as
sustaining the conclusion that our current statute is still
merely “ ‘a comparative negligence statute.’ ” Field, 952 P.2d
at 1086 (Stewart, J., concurring in part, dissenting in part)
(quoting Floor Debate S.B. 64, Utah Senate, 46th Leg.1986,
General Sess., Senate Day 31, Records No. 63 (Feb. 12,
1986)); see also infra ¶ 83. The statutory text extends well
beyond comparative negligence. Such extension, in fact, was
the whole point of the 1986 amendments. We cannot properly
invoke the legislative history in a manner overriding the terms
of the statute. Legislative history is not law. It may be useful
in informing our construction of ambiguities in the law. But
its utility ends there. See Hooban v. Unicity Int'l, Inc., 2012
UT 40, ¶ 17, 285 P.3d 766 (holding that “the statute's language
marks its reach,” and refusing to allow the legislative history
to “supplant” the statutory text).



¶ 65 The cited legislative history suggests that individual
legislators and their counsel may have understood the
statutory definition of “fault” as synonymous with
“negligence.” See Field, 952 P.2d at 1086 (Stewart, J.,
concurring in part, dissenting in part) (citing statements of
Senator Lyle Hillyard and attorney Steve Mecham, both of
whom equated “fault” with “negligence”). And perhaps those
statements could be accepted as indicating the typical reach of
the statute—as explaining that a common application of fault
is negligence. But they cannot properly be read to define the
full breadth of the statute's scope. That would give primacy
to legislative history, and only secondary significance to
the duly enacted statute. And it would thereby turn a core
principle of statutory construction on its head.



¶ 66 The dissent chides us for extending fault allocation
“to hitherto unknown territory” that it sees as incompatible
with the legislature's “purpose.” Infra ¶ 82. In the dissent's
view, “[t]he purpose of the Comparative Negligence Act
was to ameliorate the harsh common law rules that made
contributory negligence, no matter how slight, an absolute
defense to an action by a plaintiff for negligence and barred
all recovery.” Infra ¶ 82 (internal quotation marks omitted).
And the dissent would have us limit our understanding of the
statute to that purpose, in a manner foreclosing its application
to intentional torts.



[15]  [16]  [17]  ¶ 67 We disagree on two grounds. First,
as our recent decisions have emphasized, the governing law
is defined not by our abstract sense of legislative purpose,
but by the statutory text that survived the constitutional



process of bicameralism and presentment. 8  We may resolve
ambiguities *634  in the text of the law by reference to
reliable indications of legislative understanding or intent (as
in legislative history). But the invocation of extra-statutory
intent as a matter overriding the statutory text gets things
backwards. The statutory language is primary; legislative



history is of secondary significance. 9



8 See Schroeder Invs., L.C. v. Edwards, 2013 UT 25,



¶¶ 24–25, 301 P.3d 994 (“We ... must implement the



particular balance of policies reflected in the terms of



[the] statute. Those terms are the law....” (alteration



in original) (emphasis added)); State v. Clark, 2011



UT 23, ¶ 17, 251 P.3d 829 (“Any suppositions about



what the legislature may have intended cannot properly



override what it actually did.”); see also In re Sinclair,



870 F.2d 1340, 1344 (7th Cir.1989) (“It would demean



the constitutionally prescribed method of legislating to



suppose that its elaborate apparatus for deliberation on,



amending, and approving a text is just a way to create



some evidence about the law, while the real source



of legal rules is the mental processes of legislators.”);



Laurence H. Tribe, “Comment,” in ANTONIN SCALIA,



A MATTER OF INTERPRETATION: FEDERAL



COURTS AND THE LAW 65, 65 (1997) (“[I]t is



the text's meaning, and not the content of anyone's



expectations or intentions, that binds us as law.”).



9 See T–Mobile USA, Inc. v. Utah State Tax Comm'n,



2011 UT 28, ¶ 21, 254 P.3d 752 (“If the plain language



[of a statute] is unambiguous, we do not look to other



interpretive tools.”); Robinson v. Shell Oil Co., 519



U.S. 337, 340, 117 S.Ct. 843, 136 L.Ed.2d 808 (1997)



(“Our inquiry must cease if the statutory language is



unambiguous....”).



¶ 68 Second, the dissent's position is based on an erroneous
premise—that statutory provisions are addressed only to the
specific problems giving rise to their adoption. Our recent
cases again have repudiated this principle. We have explained
that “we cannot presume that the legislature meant only to
deal with [one] particular problem, as legislative bodies often
start with one problem in mind but then reach more broadly
in their ultimate enactment.” Hooban, 2012 UT 40, ¶ 17, 285
P.3d 766. And we have therefore emphasized that “we cannot
limit the reach of [a statute] to the ill that initially sparked
[the legislature's] interest.” Id.; see also Myers v. Myers, 2011
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UT 65, ¶¶ 26–28, 266 P.3d 806 (rejecting the contention
that because “the legislative debate was addressed mainly to
the need to remove a loophole ... we ought to construe the
amendment as aimed at that purpose alone”).



3. Policy



¶ 69 Plaintiffs' position, while falling short under the
governing text of the statute, is not without some basis in
public policy. We acknowledge some sympathy for the notion
that extending the principle of comparative fault to intentional
torts may threaten to dampen incentives of a defendant
who has a duty to undertake due care in preventing acts of
intentional misconduct. Thus, in cases involving a duty to
supervise or train employees in a manner that would mitigate
the possibility of an intentional tort by another, we recognize
that it may seem “unfair to allow [a defendant's] liability to a
faultless, injured plaintiff to be reduced or even eliminated by
the culpability of an intentional wrongdoer.” Field, 952 P.2d
at 1088 (Stewart, J., concurring in part, dissenting in part).



[18]  ¶ 70 That said, the scope of our authority in this matter
is limited. In the face of a detailed statutory scheme like the
Liability Reform Act, our role as policymaker is preempted.
We are relegated to the function of agent of the legislature
—of interpreting the policy judgment that it reached, and not
of imposing our own will through the exercise of our limited
judicial power.



¶ 71 In any event, the policy question presented in this
case is more nuanced—and substantially more difficult—
than that posed above. First, it is an overstatement to suggest
that extending comparative fault to intentional misconduct
would “eliminate[ ]” the incentive for due care in a manner
“eviscerat[ing] defendants' duty to prevent” an intentional
wrong. Id. It is impossible to argue with the proposition that
“[i]ntentional tortious conduct has always been deemed to be
categorically different from nonintentional tortious conduct.”
Id. at 1083. But that does not render “absurd[ ]” any attempt
to apportion relative fault. See id. at 1088 (“Comparing a
defendant's negligence and a rapist's intentional tort results
in an absurdity; it is a comparison of unlikes, of apples and
oranges.”). In a case like this one—where NES allegedly
failed to avail itself of numerous opportunities for a clear
chance of preventing a sexual assault by an employee *635
with an apparent history of such misconduct—a factfinder
could easily apportion ample responsibility to the defendant's



acts of negligence. 10  A jury might easily—and appropriately



—be moved to cast significant blame on a defendant who fails
to avail itself of such opportunities. And that prediction is



validated in real-world examples. 11



10 On the other hand, it may well be impossible to



conceptualize the notion of apportioning liability to the



“negligence” of a victim of an intentional tort—in “not



taking adequate measures to protect herself from [an]



assault.” Field, 952 P.2d at 1088 (Stewart, J., concurring



in part, dissenting in part). But if so, we can expect



a jury to reject this notion out of hand (and likewise



expect a savvy defendant to avoid making the argument,



for fear of inflaming the jury). And in any event, this



notion of apportionment may be a true “absurdity”—a



construction so far beyond the realm of the conceivable



that we could not possibly attribute it to our legislature,



in which case we could reject it despite its compatibility



with the statutory text. State ex rel. Z.C., 2007 UT



54, ¶ 13, 165 P.3d 1206 (holding the absurdity canon



is properly invoked where a construction is so absurd



that “the legislative body which authored the legislation



could not have intended it”).



A parallel point can be made in response to the concern



that our construction of the statute might lead to its



extension to “breach of contract actions and actions



for breach of statutory duties since those actions also



involve an ‘actionable breach of legal duty.’ ” Field,



952 P.2d at 1087 (Stewart, J., concurring in part,



dissenting in part). We see no reason to extend our



interpretation in a manner leading to this slippery



slope. The Liability Reform Act is all about tort law.



Perhaps its principle of “fault” could conceivably be



read, in the abstract, to tread into other legal fields.



But we don't read statutes in the abstract. We read



them in context. And given its context we think the



better construction would limit its principle of fault to



tortious acts or omissions, and not to extent to breaches



of duty rooted in contract or statute.



We are not adopting a principle of apportionment that



“has no bounds,” as the dissent charges. Infra ¶ 81.



We hold, instead, that the bounds of the apportionment



principle in the LRA are dictated by the terms of



the statute, and not our speculation as to legislative



purpose. See infra ¶ 81 (insisting that “[t]he breadth



of possible allocation remains cabined by the intent of



the legislature”).



11 See, e.g., Paragon Family Rest. v. Bartolini, 799 N.E.2d



1048, 1056 (Ind.2003) (upholding jury allocation of



fault of 80% to bar and 20% to intentional tortfeasor



because the jury “may have chosen to allocate a greater



proportion of fault to the Pub than to the assailants



because the opportunity for the beating would not even
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have existed had the Pub not failed to restrict [the



intentional tort-feasor] from entering its bar or had it



taken appropriate action to prevent or stop the attach



on its parking lot”); Hutcherson v. City of Phoenix, 192



Ariz. 51, 961 P.2d 449 (1998) (in a wrongful death



suit, allocating 25% fault to the intentional murderer



and 75% fault to the negligent 911 emergency operator);



Weidenfeller v. Star & Garter, 1 Cal.App.4th 1, 2



Cal.Rptr.2d 14, 15 (1991) (allocating 20% fault to a bar



which failed to protect a patron and 75% to intentional



attacker).



¶ 72 Second, a refusal to apportion liability for intentional
torts would raise line-drawing problems of a different
sort. Our comparative liability statute plainly calls for
apportionment for a range of tortious activity—not just
for simple negligence but also for gross negligence and
even recklessness. UTAH CODE § 78B–5–817. A decision
foreclosing apportionment for intentional acts would thus
raise a significant line-drawing concern along this plane—of
how to justify apportionment right up to the line of intent but
not beyond it.



¶ 73 The fairness concerns regarding apportionment, in other
words, cut two ways. There is a downside in allowing
intentionally tortious conduct to cut off (or at least pare back)
the incentive for due care in preventing it. But once we
have started down the path of apportionment, there is also a
downside to apportioning for negligence, gross negligence,
and even recklessness but not for intentional acts.



¶ 74 The dissent overlooks these nuances. Instead
of acknowledging the policies supporting extension of
the Liability Reform Act's apportionment principle to
intentional torts, the dissent simply rehearses the above-
noted countervailing concerns. Infra ¶ 86 (asserting that
“allowing allocation of intentional tortfeasors could have the
consequence of rendering the duty of reasonable care by
others unenforceable”). And after articulating those policies
and ignoring those that cut the other way, the dissent proceeds
to espouse the “belief” that those concerns must represent the
legislature's true “intent.” Infra ¶ 88. But that is not a matter
of interpretation of the law. It is the assertion of a preferred
policy position, cloaked in an assurance that such position
(deemed reasonable *636  because it is the view of the judge)
must also correspond to the intent of the legislature (a body
also presumed reasonable).



¶ 75 That sort of search for legislative intent is perilous, for
reasons articulated long ago:



[I]n many cases, it is difficult to
discover the motives, which may
have prompted those who drew up
the text; but it is also dangerous
to construe upon supposed motives,
if they are not plainly expressed.
Every one is apt to substitute what
his motives would have been, or
perhaps, unconsciously, to fashion the
supposed motives according to his
own interests and views of the case;
and nothing is a more ready means
to bend laws, charters, wills, treatises,
& c., according to preconceived
purposes, than by their construction
upon supposed motives. To be brief,
unless motives are expressed, it is
exceedingly difficult to find them
out, except by the text itself; they
must form, therefore, in most cases, a
subject to be found out by the text, not
the ground on which we construe it.



FRANCIS LIEBER, LEGAL AND POLITICAL
HERMENEUTICS, OR PRINCIPLES OF
INTERPRETATION AND CONSTRUCTION IN LAW
AND POLITICS 127–28 (1839). We reject the dissent's
invocation of policy on these grounds. Interpreting the text
of the Liability Reform Act as we understand it, we conclude
that the statutory principle of apportionment for “fault”
extends to cases involving intentional torts.



¶ 76 In so doing, we need not take sides on the question of
which set of policy concerns identified above may ultimately
prove more weighty. Because we conclude that our legislature
has spoken on this issue, we defer to its judgment and
enforce its decision as we understand it. And we do so not
based on any abstract notion of purpose or intent but based
on the legislature's actual product—the statutory text. We
highlight the above concerns, however, because the statutory
question before us is difficult, and we deem the matter
sufficiently significant that it might merit further attention in
the legislature.



Associate Chief Justice NEHRING, dissenting:
¶ 77 I concur with the majority opinion in Parts I, II.A,
and II.B. However, I respectfully dissent as to Part II.C of
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the majority opinion because I do not believe the legislature
intended the Liability Reform Act (LRA) to allow for the
allocation of fault for intentional torts.



¶ 78 When interpreting a statute, “it is axiomatic that this
court's primary goal is to give effect to the legislature's
intent in light of the purpose that the statute was meant



to achieve.” 12  In so doing, “we begin first by looking to



the plain language of the [statute].” 13  I agree with the
majority that the LRA is written in “broad, categorical



terms.” 14  The Act allows a party to allocate the “fault” that
is attributable to the plaintiff, another defendant, immune



persons, or nonparties. 15  And the statute defines “fault”
as “any actionable breach of legal duty, act, or omission
proximately causing or contributing to injury or damages



sustained by a person seeking recovery.” 16



12 Biddle v. Wash. Terrace City, 1999 UT 110, ¶ 14, 993



P.2d 875 (internal quotation marks omitted).



13 Carrier v. Salt Lake Cnty., 2004 UT 98, ¶ 30, 104 P.3d



1208.



14 Supra ¶ 46.



15 UTAH CODE § 78B–5–818(4)(a).



16 Id. § 78B–5–817(2).



¶ 79 While I agree the definition of “fault” is broad, “we do
not interpret the plain meaning of a statutory term in isolation.
Our task, instead, is to determine the meaning of the text given
the relevant context of the statute (including, particularly,



the structure and language of the statutory scheme).” 17  The
majority focuses on the term “act,” concluding that “act” must



logically and unambiguously encompass intentional torts. 18



Instead, I would evaluate the *637  text “in relation to the



statute as a whole[ ] to determine its meaning,” 19  and would



presume “the legislature used each word advisedly.” 20  In
considering the plain language, it is not surprising that
the LRA speaks in broad terms because its purpose was
to expand comparative negligence principles beyond what



had been done in the 1973 Comparative Negligence Act. 21



Before passage of the LRA, contributory negligence could
still act as a complete bar to recovery for suits brought



in, for example, strict liability or products liability. 22



The LRA thus continued the move from the harsh results
of contributory negligence to the moderating effects of



comparative negligence. 23  But the harshness of contributory



negligence was not a concern in the realm of intentional



torts because it had never applied to such conduct. 24  As
Dean Prosser explained, “[c]ontributory negligence has never
been considered a good defense to an intentional tort such



as a battery.” 25  Thus, it seems strange to read a statute
designed to cure the evils of contributory negligence to
address a situation where contributory negligence never even
applied. Moreover, the LRA's definition of “fault” supports
this understanding because it uses language traditionally
associated with negligence to define fault: any act or omission
“proximately causing or contributing to” the injury or



damages alleged. 26  This language is inapt for intentional
torts. For example, it would be odd to say that Mr. Cooper
“proximately caus[ed]” or “contribut[ed] to” the sexual
assault of A.R. when he committed the assault.



17 Olsen v. Eagle Mountain City, 2011 UT 10, ¶ 12, 248



P.3d 465 (internal quotation marks omitted).



18 Supra ¶¶ 51–52.



19 Anderson Dev. Co. v. Tobias, 2005 UT 36, ¶ 40, 116 P.3d



323 (internal quotation marks omitted).



20 Martinez v. Media–Paymaster Plus/Church of Jesus



Christ of Latter-day Saints, 2007 UT 42, ¶ 46, 164 P.3d



384 (internal quotation marks omitted); see also Carrier,



2004 UT 98, ¶ 30, 104 P.3d 1208 (“[W]e should give



effect to any omission in the [statutory] language by



presuming that the omission is purposeful.”); Biddle,



1999 UT 110, ¶ 14, 993 P.2d 875.



21 See Field v. Boyer Co., 952 P.2d 1078, 1086 (Utah 1998)



(Stewart, J., concurring in part and dissenting in part).



22 See Mulherin v. Ingersoll–Rand Co., 628 P.2d 1301,



1303 (Utah 1981) (noting that the earlier 1973



Comparative Negligence Act did not settle the question



of whether plaintiff's contributory negligence bars



recovery in a products liability suit “since that statute



only applies to the defense of contributory negligence in



an action ‘to recover damages for negligence or gross



negligence’ ”).



23 See Hale v. Beckstead, 2005 UT 24, ¶ 19, 116 P.3d 263



(“Under the prior [contributory negligence] approach, a



person who bore any portion of fault, no matter how



slight, for his own injuries was barred from recovering



against the primary tortfeasor.”); see also supra ¶¶ 59–



60 (explaining the expansion of comparative fault under



the LRA).
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24 See Allan L. Schwartz, Annotation, Applicability of



Comparative Negligence Principles to Intentional Torts,



18 A.L.R. 5TH 525 (1994) ( “Before comparative



negligence was widely adopted, it was black-letter



law that contributory negligence principles were



not a defense to an intentional tort action. And



under comparative negligence, this same defense of



nonapplicability to intentional torts carried over and



became the general rule, so that there would be no



apportionment of damages where an intentional tort was



involved.”).



25 W. PAGE KEETON ET AL., PROSSER & KEETON



ON THE LAW OF TORTS § 67, at 477 (5th ed.1984).



Rather, in the context of intentional torts, a defendant



may raise an affirmative defense—for example, privilege



or consent. See id. § 16, at 109 (“The question of



‘privilege’ as a defense arises almost exclusively in



connection with intentional torts.... Negligence ... is a



matter of risk and probability of harm; and where the



likelihood of injury to the plaintiff is relatively slight,



the defendant will necessarily be allowed greater latitude



than where the harm is intended, or substantially certain



to follow.”).



26 UTAH CODE § 78B–5–817(2). “Proximate cause” is a



legal fiction developed within the doctrine of negligence



as a policy decision of when to cut off liability. See



Dowell Div. of Dow Chem. U.S.A. v. Del–Rio Drilling



Programs, Inc., 761 P.2d 1380, 1384 (Utah 1988)



(“Proximate cause is a legal construct calling for a legal



conclusion.... It is common place in the law that an act,



omission, or force may be an actual cause, but not a



proximate cause.” (internal quotation marks omitted)).



¶ 80 The legislature's use of the word “fault” instead of
“negligence” should not be read to indicate a sea change
in fault allocation. When the legislature expanded allocation
principles from traditional negligence to doctrines like strict
liability and products liability, it necessarily could not
continue to use the word “negligence.” This is because
“negligence” is a legal term of art which *638  connotes the



existence of a duty and a breach of that duty. 27  But strict
liability and products liability do not involve any analysis of
duty and breach; thus reference to “negligence” in such cases
would be inaccurate. The broader term “fault” more aptly
encompasses these doctrines.



27 See BLACK'S LAW DICTIONARY 1133 (9th ed.2009)



(defining “negligence” as “[t]he failure to exercise the



standard of care that a reasonably prudent person would



have exercised in a similar situation”).



¶ 81 The majority reasons that there is “no tenable notion



of ‘act’ that does not extend to an intentional tort.” 28  And
thus, because “fault” is a broader term than “negligence,”



its application has no bounds. 29  But a broadening of fault
allocation does not require unlimited expansion. The breadth
of possible fault allocation remains cabined by the intent
of the legislature. Conspicuously absent from the statute is
any reference to intentional torts. The definitional section
provides an illustrative list establishing that “fault” includes
“negligence in all its degrees, comparative negligence,
assumption of risk, strict liability, breach of express or
implied warranty of a product, products liability, and misuse,



modification, or abuse of a product.” 30  This absence is also
noticeable throughout the remaining sections of the statute
—there is no reference in any of the statutory sections to an
intentional act. Rules of statutory construction dictate that
“omissions in statutory language should be taken note of



and given effect.” 31  Contrary to this canon, the majority
reads the solitary term “act” to include intentional torts. But
intentional torts are nowhere mentioned or alluded to in the
statute. I believe that the illustrative list does not demonstrate
any intent to expand allocation to intentional tortfeasors, and
I would view the omission of intentional torts from the LRA



as purposeful. 32



28 Supra ¶ 51.



29 Curiously, however, the majority is willing to erect a



boundary when it comes to application of the LRA to



breach of contract claims, reasoning that “limit[ing] [the



LRA's] principle of fault to tortious acts or omissions” is



a “better construction” even though the language of the



statute “could conceivably be read” to apply to contracts.



Supra ¶ 71 n. 10.



30 UTAH CODE § 78B–5–817(2). I do not quibble with the



majority that an illustrative list such as provided in this



section is not exhaustive. See supra ¶ 53. But that does



not mean it cannot inform our understanding of the text.



If we are to “presume that the legislature used each word



advisedly,” Martinez, 2007 UT 42, ¶ 46, 164 P.3d 384



(internal quotation marks omitted), I would not consider



such a list to be “inconsequential,” supra ¶ 53.



31 Biddle, 1999 UT 110, ¶ 14, 993 P.2d 875 (internal



quotation marks omitted).



32 Marion Energy, Inc. v. KFJ Ranch P'ship, 2011 UT 50,



¶ 14, 267 P.3d 863 (“[W]e presume[ ] that the expression



of one [term] should be interpreted as the exclusion
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of another.” (second and third alterations in original)



(internal quotation marks omitted)).



¶ 82 Moreover, the statutory development of Utah's
liability jurisprudence can inform our understanding of



the legislative intent. 33  Prior to 1973, Utah recognized



and applied the doctrine of contributory negligence. 34



As noted by the majority, the legislature abrogated the
doctrine of contributory negligence in 1973 with the passage



of the Comparative Negligence Act. 35  The purpose of
the Comparative Negligence Act “was to ameliorate the
harsh common law rules that made contributory negligence,
no matter how slight, an absolute defense to an action



by a plaintiff for negligence and barred all recovery.” 36



The subsequent LRA amendments of 1986 effected two
changes. The first was the abrogation of joint and several



liability. 37  The second change “broadened the statute to
apply comparative principles in products liability and breach
of warranty cases so that defenses such as misuse, abuse of
product *639  modification, etc., were no longer absolute
bars to recovery but operated only to reduce a plaintiff's



recovery, as in negligence cases.” 38  However, today, the
majority goes much further, extending allocation of fault to
hitherto unknown territory.



33 See supra ¶ 46 (interpreting the LRA as “informed by the



history and evolution of our statutory scheme”).



34 See Jensen v. Intermountain Health Care, Inc., 679



P.2d 903, 907 (Utah 1984) (explaining that the 1973



Comparative Negligence Act sought “to alleviate the



harshness of the old common law doctrine”).



35 Supra ¶ 44.



36 Field, 952 P.2d at 1085 (Stewart, J., concurring in part,



dissenting in part).



37 See UTAH CODE § 78B–5–818(3).



38 Field, 952 P.2d at 1086 (Stewart, J., concurring in part,



dissenting in part).



¶ 83 In extending allocation of fault to intentional torts, the
majority cites our 1981 opinion in Mulherin v. Ingersoll–



Rand Company. 39  as putting the 1986 amendments “in



perspective.” 40  While I agree that Mulherin puts the
amendments in perspective, I disagree with the majority's
reading of the case. In Mulherin, we were asked to decide
whether comparative negligence principles applied to actions



based in strict products liability and product misuse. 41



We stated that due to the defective condition of a product
manufactured by the defendant and the misuse of that product
by the plaintiff, “[b]oth parties [could] therefore be said



to be at fault in contributing to plaintiff's injuries.” 42  A
footnote to this statement reads, “[a]s used in this context,
the word ‘fault’ is not synonymous with ‘negligence,’ but



instead connotes responsibility.” 43  The majority cites this
footnote, but omits the important qualifier: “[a]s used in this
context”—namely, the context of products liability claims.
The majority correctly notes that the 1986 Act adopted the



principles espoused in Mulherin, 44  because the legislature
passed the LRA amendments in response to our decision in



that case. 45  However, in so doing, the legislature did not
adopt the majority's interpretation of “fault” as encompassing
intentional torts. Instead, the legislature simply “broadened
the statute” to apply comparative principles to cases involving
“assumption of risk, strict liability, breach of express or
implied warranty of a product, products liability, and misuse,



modification, or abuse of a product.” 46  These additions
to the statute did incorporate the Mulherin opinion, but
that decision had nothing to do with intentional torts. The
legislative history confirms this: “Senator Lyle Hillyard
stated during debate on the Act, ‘I understand the word
“fault” and that's negligence or not doing what you're



supposed to, and that's a normal negligent recovery.’ ” 47



An attorney for the drafter of the bill responded, “This



is a comparative negligence statute.” 48  Additionally, the
full name of the Liability Reform Act is “An Act Relating
to the Judicial Code; Modifying Provisions Relating to
Comparative Negligence; Specifying Duties of Jurors and
Judges; Abolishing Joint and Several Liability and Rights
of Contribution Among Defendants; and Defining Certain



Terms.” 49  The “amendment's title is telling.” 50  The Act's
history, evidenced by the floor debates and the Act's title,
indicate that the LRA was not intended to encompass
intentional torts. Furthermore, the fact that section 78B–
5–818 remains titled “Comparative Negligence” further
evidences the exclusion of intentional torts from fault



allocation under the LRA. 51



39 628 P.2d 1301 (Utah 1981).



40 Supra ¶ 61.



41 628 P.2d at 1303.



42 Id.
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43 Id. at 1303 n. 7 (emphasis added).



44 See supra ¶ 62.



45 See Floor Debate S.B. 64, Utah Senate, 46th Leg.1986,



Gen. Sess., Senate Day 31, Records No. 63 (Feb. 12,



1986).



46 UTAH CODE § 78B–5–817(2).



47 Field, 952 P.2d at 1086 (Stewart, J., concurring in



part, dissenting in part) (quoting Floor Debate S.B. 64,



Utah Senate, 46th Leg.1986, Gen. Sess., Senate Day 31,



Records No. 63 (Feb. 12, 1986)).



48 Id.



49 1986 Utah Laws 470 (emphasis added).



50 Gressman v. State, 2013 UT 63, ¶ 64, 323 P.3d 998 (Lee,



J., dissenting).



51 The majority, however, views this heading as a mere



historical vestige that is easily dispensed with. Supra ¶¶



56–58.



¶ 84 Furthermore, Mulherin 's footnote seven, cited by the
majority, provides another indication that intentional torts are
not included in the statutory definition of fault. *640  Both



Mulherin 52  and the majority 53  cite a law review article by
Dean John W. Wade entitled Products Liability and Plaintiff's



Fault—The Uniform Comparative Fault Act. 54  The article
explains, and the majority recognizes, that negligence and
strict liability “tend to fade into each other and are not utterly



different in kind.” 55  Indeed, negligence, strict liability,
products liability, and misuse, modification, or abuse of
a product are not utterly different in kind, because these
doctrines have their genesis in a hybrid of negligence tort



action, breach of contract, and warranty of quality theories. 56



In contrast, intentional torts and negligence have long been



viewed as different in kind. 57  In Field v. Boyer Co.,
Justice Stewart aptly illustrated the difficulties inherent in
such comparisons: “Comparing a defendant's negligence and
a rapist's intentional tort results in an absurdity; it is a



comparison of unlikes, of apples and oranges.” 58  And the
majority agrees: “[i]ntentional tortious conduct has always
been deemed to be categorically different from nonintentional



tortious conduct.” 59



52 628 P.2d at 1303 n. 7.



53 Supra ¶ 61.



54 29 MERCER L.REV. 373 (1978).



55 Supra ¶ 61 (citing Mulherin, 628 P.2d at 1303 n. 7).



56 See 1 DAVID G. OWEN & MARY J. DAVIS, OWEN



& DAVIS ON PRODUCTS LIABILITY § 1.3 (4th



ed.2014) (“[Products liability law] is a mixture of tort



law—negligence, strict liability in tort, and deceit—



and of the contract law of sales—mostly warranty.”);



RESTATEMENT (THIRD) OF TORTS: PRODUCTS



LIABILITY § 1 cmt. a (1998) (“In the early 1960s,



American courts began to recognize that a commercial



seller ... should be liable in tort for harm caused by the



defect regardless of the plaintiff's ability to maintain a



traditional negligence or warranty action.”).



57 See Field, 952 P.2d at 1083 (Stewart, J., concurring in



part, dissenting in part); see also Veazey v. Elmwood



Plantation Assocs., 650 So.2d 712, 719–20 (La.1994)



(“Because we believe that intentional torts are of a



fundamentally different nature than negligent torts, we



find that a true comparison of fault based on an



intentional act and fault based on negligence is, in many



circumstances, not possible.”); Brandon ex rel. Estate



of Brandon v. Cnty. of Richardson, 261 Neb. 636, 624



N.W.2d 604, 620 (2001) (“Negligent and intentional



torts are different in degree, in kind, and in society's



view of the relative culpability of each act.”); Turner v.



Jordan, 957 S.W.2d 815, 823 (Tenn.1997) ( “[N]egligent



and intentional torts are different in degree, in kind, and



in society's view of the relative culpability of each act.”).



58 952 P.2d at 1088 (Stewart, J., concurring in part,



dissenting in part).



59 Supra ¶ 71 (quoting Field, 952 P.2d at 1083 (Stewart,



J., concurring in part, dissenting in part)); see also 3



DAN B. DOBBS ET AL., THE LAW OF TORTS §



496 (2d ed.2014) (“Most jurisdictions do not make such



comparisons.”).



¶ 85 In Cortez v. University Mall Shopping Center, the federal
district court considered whether a defendant shopping mall
could apportion fault under the LRA to an unknown assailant
who kidnapped the plaintiff from the mall parking lot and



assaulted her. 60  The court explained that “[t]he concepts
of intentional tort liability and negligent fault do not lend



themselves to easy comparison.” 61  The court ultimately
concluded that the LRA does not allow for the allocation of



fault to intentional tortfeasors. 62  The court also noted that
in situations where a defendant owes a duty to protect the
plaintiff from a specific harm, permitting the defendant to



shift fault to the assailant perverts that very duty. 63  I would
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agree with the courts in Cortez and many of our sister states 64



that intentional torts and negligence, *641  strict liability,
and products liability claims are different in kind and not
easily compared.



60 941 F.Supp. 1096 (D.Utah 1996).



61 Id. at 1099.



62 Id. at 1100. In arriving at its decision, the court also noted



the absence of any reference to intentional torts in the



statutory language and applied the canons of noscitur a



sociis and ejusdem generis. Id.



63 Id. at 1099 (“The duty of the defendant is to act against



the anticipated criminal wrong of another to prevent the



misconduct of the third person. To require comparison



distorts the protections a plaintiff should be able to claim



from a defendant's duty to protect.” (footnote omitted)).



64 See Thomas A. Eaton, Who Owes How Much?



Developments in Apportionment & Joint & Several



Liability Under O.C.G.A. § 51–12–33, 64 MERCER



L.REV. 15, 17 & n. 13 (2012) (collecting cases)



(“The vast majority of states take the same position:



comparative fault is not a defense to an intentional tort.”);



see also Kansas State Bank & Trust Co. v. Specialized



Transp. Servs., Inc., 249 Kan. 348, 819 P.2d 587, 606



(1991) ( “[N]egligent tortfeasors should not be allowed



to reduce their fault by the intentional fault of another



that they had a duty to prevent.”); Brandon, 624 N.W.2d



at 620 (“[I]t would be irrational to allow a party who



negligently fails to discharge a duty to protect to reduce



its liability because there is an intervening intentional



tort when the intervening intentional tort is exactly what



the negligent party had a duty to protect against.”);



Turner, 957 S.W.2d at 823 (“Such comparison ... reduces



the negligent person's incentive to comply with the



applicable duty of care.”).



¶ 86 Finally, as the majority recognizes, there are policy
reasons that the legislature would not include intentional



torts within the scope of the LRA. 65  Chief among them is
the concern that allowing allocation to intentional tortfeasors
could have the consequence of rendering the duty of



reasonable care by others unenforceable. 66  “[I]t would be
patently unfair to allow [defendants'] liability to a faultless,
injured plaintiff to be reduced or even eliminated by the



culpability of an intentional wrongdoer.” 67  This rule would
likely “depriv[e] the faultless plaintiff of an adequate remedy
or any remedy at all” and it would “eviscerate defendants'



duty to prevent such a wrong.” 68  The majority acknowledges



this possibility. 69  But the majority comforts itself that a
jury “could easily” allocate significant responsibility to the



unintentional tort-feasor. 70  I do not share my colleagues'



optimism. 71



65 Supra ¶ 69.



66 See 3 DOBBS, supra note 59, § 493 (recognizing that



policy goals could be defeated where joint and several



liability is abolished and fault is apportioned between an



intentional tortfeasor and a negligent tortfeasor with a



duty to protect against that very intentional tort).



67 Field, 952 P.2d at 1088 (Stewart, J., concurring in part,



dissenting in part).



68 Id.



69 Supra ¶ 69 (noting that extending comparative fault to



intentional torts “may threaten to dampen incentives of



a defendant who has a duty to undertake due care in



preventing acts of intentional misconduct”).



70 Supra ¶ 71.



71 See, e.g., Brandon, 624 N.W.2d at 611 (in wrongful death



action, court reduced liability of county and sheriff by



allocating 85 percent fault to murderers and 1 percent



fault to victim's own negligence). A number of our



sister states are rightly concerned that, in the face of an



intentional harm, juries may not allocate significant fault



to parties that are merely negligent. See, e.g., Veazey,



650 So.2d at 719 (“[A]ny rational juror will apportion



the lion's share of the fault to the intentional tortfeasor



when instructed to compare the fault of a negligent



tortfeasor and an intentional tortfeasor....”); Brandon,



624 N.W.2d at 620 (“Fact finders are likely to allocate



most, if not all, of the damages to the intentional tort-



feasor due to the higher degree of social condemnation



attached to intentional, as opposed to negligent, torts.”);



3 DOBBS, supra note 59, § 498 (“The issue is critical



because the negligence of the landlord, no matter how



great, will often be perceived as tiny in comparison to



the fault of the rapist....”); see also Ellen M. Bublick,



Who Is Responsible for Child Sexual Abuse? A View



from the Penn State Scandal, 17 J. GENDER, RACE



& JUST. 297, 304–07 (2014) (expressing concern that



allowing apportionment of fault to intentional tortfeasors



will negatively impact sexual abuse victims).



¶ 87 I am also wary of a categorical pronouncement that
the LRA applies to all scenarios involving intentional torts,
particularly where we have not answered the question of
whether the legislature has abolished joint and several





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996224622&pubNum=0000345&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996224622&pubNum=0000345&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_345_1099&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1099


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996224622&pubNum=0000345&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_345_1100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1100


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0379766340&pubNum=0001190&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=LR&fi=co_pp_sp_1190_17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1190_17


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0379766340&pubNum=0001190&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=LR&fi=co_pp_sp_1190_17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1190_17


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0379766340&pubNum=0001190&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=LR&fi=co_pp_sp_1190_17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1190_17


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0379766340&pubNum=0001190&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=LR&fi=co_pp_sp_1190_17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1190_17


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991178505&pubNum=0000661&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_661_606&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_606


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991178505&pubNum=0000661&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_661_606&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_606


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991178505&pubNum=0000661&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_661_606&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_606


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001324136&pubNum=0000595&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_595_620&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_620


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001324136&pubNum=0000595&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_595_620&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_620


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997250740&pubNum=0000713&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_713_823&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_823


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998061677&pubNum=0000661&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_661_1088&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1088


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001324136&pubNum=0000595&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_595_611&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_611


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995073088&pubNum=0000735&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_735_719&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_719


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995073088&pubNum=0000735&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_735_719&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_719


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001324136&pubNum=0000595&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_595_620&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_620


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001324136&pubNum=0000595&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_595_620&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_595_620


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0403669744&pubNum=0115822&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=LR&fi=co_pp_sp_115822_304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_115822_304


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0403669744&pubNum=0115822&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=LR&fi=co_pp_sp_115822_304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_115822_304


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0403669744&pubNum=0115822&originatingDoc=Iab86c48faaeb11e4b86bd602cb8781fa&refType=LR&fi=co_pp_sp_115822_304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_115822_304








Graves v. North Eastern Services, Inc., 345 P.3d 619 (2015)



779 Utah Adv. Rep. 82, 2015 UT 28



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 20



liability as to intentional tortfeasors. 72  Commentators
have remarked that the extension of fault allocation to
intentional torts can implicate different scenarios, including
allocation between: (1) an intentional tortfeasor plaintiff
and a negligent defendant, (2) a negligent plaintiff and an
intentional tortfeasor defendant, and (3) an innocent plaintiff
and a negligent defendant and an intentional tortfeasor



defendant. 73  Each of these scenarios may implicate different



policy considerations. 74  Thus, for example, though the
Restatement does apportion tort liability to intentional torts,
it also explicitly notes that “[i]ntentional torts present special



problems *642  of apportionment.” 75  In attempting to
address these concerns, the Restatement provides that a
defendant who fails to protect another “from the specific
risk of an intentional tort is jointly and severally liable
for the share of comparative responsibility assigned to the



intentional tortfeasor.” 76  Such a rule would address the
situation presented in the current case and would not leave
an innocent plaintiff with the possibility of no recovery. But
the LRA says nothing of the various scenarios that implicate
such fault allocation and indeed, as explained above, makes
no mention at all of intentional torts.



72 See Jedrziewski v. Smith, 2005 UT 85, ¶¶ 3–23, 128 P.3d



1146.



73 3 DOBBS, supra note 59, § 496.



74 Id. (“The difference in the various contexts counsels for



caution in making a category-wide rule....”).



75 RESTATEMENT (THIRD) OF TORTS:



APPORTIONMENT LIABILITY § 1 cmt. c (2000).



76 Id. § 14; see also id. § 12 cmt. a (retaining joint



and several liability for intentional tortfeasors, even



in jurisdictions that have abolished joint and several



liability).



¶ 88 I highlight these concerns not to opine on the wisdom of
various tort reforms but to support my belief that the majority
does not give effect to the legislature's intent. The majority's
decision today marks a stark departure from long-established
tort liability jurisprudence in Utah. Indeed, the majority
seems to recognize the significant move it makes. Despite



its confident assertions that the statute is unambiguous, 77



the majority nonetheless admits that “the statute arguably



leaves room for doubt on this question,” 78  and notes that
“the statutory question before us is difficult” and “might merit



further attention in the legislature.” 79  Given the language of
the statute and the history of our tort liability doctrines, I am
not persuaded that the legislature intended the LRA to allow
for the allocation of fault to intentional tortfeasors. And I am
not comforted by the idea that the legislature may someday



give the matter “further attention.” 80  I would therefore deny
defendants' attempt to allocate fault to Mr. Cooper for his
intentional tort.



77 Supra ¶¶ 55, 76.



78 Supra ¶ 46.



79 Supra ¶ 76.



80 Supra ¶ 76.



All Citations
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299 P.3d 1098
Supreme Court of Utah.



Tom GREGORY, et al., Plaintiffs and Appellants,
v.



Mark SHURTLEFF, et al.,
Defendants and Appellees.



Nos. 20110277, 20110473.
|



March 19, 2013.



Synopsis
Background: Group of current and former legislators,
other elected and unelected government officials, and self-
described “good citizens” brought action challenging the
constitutionality of law relating to education, establishment
of new program and amendment of existing programs, and
funding of other programs. The Third District Court, Salt
Lake, L.A. Dever, J., dismissed some claims and granted
summary judgment in favor of State. Plaintiff group appealed.



Holdings: The Supreme Court, Durham, J., held that:



[1] plaintiffs lacked traditional standing;



[2] allegation that law violated single-subject and clear-title
rule was of great constitutional importance;



[3] plaintiffs were appropriately situated to bring single-
subject and clear-title challenge;



[4] plaintiffs were not appropriate parties to bring challenge
pursuant to constitutional delegation of power to Board of
Education;



[5] challenge pursuant to constitutional delegation of power
to Board was not of great constitutional importance;



[6] law did not violate single-subject rule; and



[7] law did not violate clear-title rule.



Affirmed in part, vacated in part, and remanded.



Justice Lee, Concurring in Part and Dissenting in Part:



Attorneys and Law Firms



*1101  David R. Irvine, Janet I. Jenson, Alan L. Smith, Salt
Lake City, for appellants.



John E. Swallow, Att'y Gen., Brent A. Burnett, Asst. Att'y
Gen., Salt Lake City, for appellees.



John L. Fellows, Robert H. Rees, Eric N. Weeks, Peter
Asplund, Salt Lake City, for amicus curiae.



Justice DURHAM, opinion of the Court:



INTRODUCTION



¶ 1 Appellants brought suit to enjoin the enforcement of a
law, claiming that the law violated the state constitution in
four respects. The district court dismissed the first two claims
and rejected the second two claims on summary judgment. On
appeal, we consider whether Appellants had standing to bring
these claims in the first place. We hold that, although they
lacked the personal injury required for traditional standing,
Appellants had public-interest standing to bring the first two
claims. We also hold that they did not have standing to
bring the second two claims under either the traditional or
the public-interest doctrine of standing, and we accordingly
vacate the grant of summary judgment on those claims and
remand to the district court for dismissal. Finally, we hold
that although Appellants had standing to bring the first two
claims, the district court properly dismissed the claims under
Utah Rules of Civil Procedure, rule 12(b)(6).



BACKGROUND



¶ 2 In March 2008, the legislature enacted Senate Bill 2
(the Bill). The Bill contained some fourteen items relating to
education, establishing new programs and amending existing
programs; it also contained funding provisions for some
programs.



¶ 3 Appellants are a group of current and former legislators,
other elected and unelected government officials, and
self-described “good citizens.” They include current and
former members of the Utah State Board of Education
(the Board). However, they appear in their individual
capacities, and the Board itself is not a party to this
litigation. In May 2008, Appellants filed suit in district
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court against the State's Attorney General, its Treasurer,
and the Executive Director of the Department of Human
Resources (collectively, Appellees), seeking a declaration
that the Bill was unconstitutional and an injunction against its
implementation, as well as an award of costs and fees.



¶ 4 Appellants claimed the Bill was unconstitutional in four
respects. The first two claims fall under Article VI, Section
22 of the Utah Constitution, which provides that “no bill shall
be passed containing more than one subject, which shall be
clearly expressed in its title.” (Emphasis added.) Appellants
argue that the Bill as a whole violates this provision in two
respects: first, they argue that it contained “more than one
subject”; second, that its subject was not “clearly expressed
in its title” (collectively, the Article VI Claims). The second
two claims fall under Article X, Section 3 of the Utah
Constitution, which provides that “[t]he general control and
supervision of the public education system shall be vested in
a State Board of Education.” Appellants argue that two items
of the Bill violate this provision: first, the item that delegates
the administration of the Teacher Salary Supplement Program
to the Department of Human Resources; second, the item that
delegates textbook approval to private entities (collectively,
the Article X Claims).



¶ 5 Appellees moved to dismiss the Article VI Claims
pursuant to rule 12(b)(6) of the Utah Rules of Civil Procedure.
They subsequently moved to dismiss the Article X Claims
for lack of standing and moved in the alternative for partial
summary judgment on those claims. The district court granted
Appellees' motion to dismiss the Article VI Claims for failure
to state a claim, and later granted the State's motion for
summary judgment on the Article X Claims. It did not rule
on the alternative motion to dismiss those claims for lack of
standing.



*1102  ¶ 6 Appellants timely appealed. 1  We permitted
the Office of Legislative Research and General Counsel of



the Utah Legislature to appear as amicus curiae. 2  At oral
argument, we asked the parties to discuss whether Appellants
had standing to bring any of their claims. We then ordered
supplemental briefing on the standing question in regard to
the Article X Claims.



1 Two separate appeals were taken to this court: No.



20110277, appealing from the dismissal of the Article



VI Claims, and No. 20110473, appealing from the grant



of summary judgment on the Article X Claims. The



appeals were consolidated for the purposes of argument;



we hereby fully consolidate them and dispose of both



appeals with this opinion.



2 Our order permitting the amicus brief specified that



this court “will not assume any particular scope of



representation vis-à-vis the members of the Legislature.”



¶ 7 We have jurisdiction under Utah Code section 78A–3–
102(3)(j).



STANDARD OF REVIEW



[1]  [2]  [3]  ¶ 8 “We review the grant of a motion to dismiss
for correctness, granting no deference to the decision of the
district court.” State v. Apotex Corp., 2012 UT 36, ¶ 16, 282
P.3d 66 (internal quotation marks omitted). Further, “[o]n
appeal from a motion to dismiss, we review the facts only
as they are alleged in the complaint. We accept the factual
allegations as true and draw all reasonable inferences from
those facts in a light most favorable to the plaintiff.” Id. ¶ 3
(internal quotation marks omitted).



ANALYSIS



[4]  ¶ 9 Since standing is a jurisdictional requirement, we first
must determine whether Appellants have standing to bring
any of their claims. Unlike in the federal system, our law
recognizes that appropriate plaintiffs without individualized
injury may nevertheless possess standing to bring certain
claims treating issues of great public importance. We
determine that the issues underlying the Article VI Claims
rise to this level and that Appellants are appropriate parties
to bring these claims; Appellants therefore have standing
to raise the Article VI Claims. The issues underlying the
Article X claims, however, do not rise to this level, and
furthermore Appellants are not appropriately situated to bring
them. Accordingly, they do not have standing to raise the
Article X claims.



¶ 10 On the merits of the district court's dismissal of the
Article VI Claims, we hold that even on the facts alleged by
Appellants, the Bill does not violate either the single-subject
or clear-title rules of Article VI, Section 22. Accordingly, the
dismissal is affirmed.



I. STANDING
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[5]  [6]  ¶ 11 “[I]n Utah, as in the federal system, standing is
a jurisdictional requirement.” Brown v. Div. of Water Rights



of the Dep't of Natural Res., 2010 UT 14, ¶ 12, 228 P.3d 747. 3



Furthermore, “[s]tanding is an issue that a court can raise sua
sponte at any time.” State v. Tuttle, 780 P.2d 1203, 1207 (Utah
1989).



3 In Brown, we considered whether property owners had



standing to seek an injunction preventing their neighbor



from constructing a bridge over a creek near the border



between their properties. 2010 UT 14, ¶ 1, 228 P.3d 747.



“[W]e conclude[d] that the Browns' complaint satisfie[d]



our traditional test for standing....” Id. (emphasis added).



The dispute in Brown was patently not a candidate for



public-interest standing, and indeed Brown does not



discuss the alternative, public-interest test for standing.



While “in Utah, as in the federal system standing is a



jurisdictional requirement,” id. ¶ 12, the contours of our



requirements for standing differ from those in the federal



system. Our jurisdictional requirement is satisfied by



either the traditional test or the public-interest test.



A. Utah Recognizes Public–Interest Standing in
Matters of Great Constitutional or Public Importance



[7]  [8]  ¶ 12 “Unlike the federal system, the judicial
power of the state of Utah is not constitutionally restricted
by the language of Article III of the United States
Constitution requiring ‘cases' and ‘controversies,’ since no
similar requirement exists in the Utah Constitution.” Jenkins



v. Swan, 675 P.2d 1145, 1149 (Utah 1983). 4  While it is
“the usual rule that one must be personally adversely affected
*1103  before he has standing to prosecute an action .... it is



also true this Court may grant standing where matters of great
public interest and societal impact are concerned.” Jenkins v.



State, 585 P.2d 442, 443 (Utah 1978). 5



4 While the judicial power of the state of Utah is not



restricted, as is the federal judicial power, by the



language of Article III of the United States Constitution,



our power is, of course, not unlimited. We have observed



that “the Utah Constitution ... mandates certain standing



requirements, which emanate from the principle of



separation of powers.” Brown, 2010 UT 14, ¶ 12, 228



P.3d 747. But our standing requirements, based as they



are on the law and constitution of our state, are not



identical to those of the federal system. Cf. Lansing Schs.



Educ. Ass'n v. Lansing Bd. of Educ., 487 Mich. 349, 792



N.W.2d 686, 694–95 (2010) (discussed infra ¶ 17).



The dissent correctly observes that the judicial



power of this court is limited by the principle



of separation of powers. Infra ¶ 69. Indeed, that



principle is enshrined in the state constitution. “The



powers of the government of the State of Utah



shall be divided into three distinct departments ...



and no person charged with the exercise of powers



properly belonging to one of these departments, shall



exercise any functions appertaining to either of the



others....” UTAH CONST. art. V, § 1 (emphasis



added). In entertaining a claim that the Legislature has



violated the constitutional restraints on its lawmaking



procedures, we are not “exercis [ing] a function”



of either of the other branches of government. As



the dissent notes, infra ¶ 69 n.3, see also infra



¶ 89, separation-of-powers concerns support the



traditional standing doctrine requiring individualized



injury. But in the absence of a textual requirement



of “case or controversy” akin to those of the federal



Article III, these concerns do not reflect an absolute,



constitutionally-imposed jurisdictional requirement,



but rather a “historical and pragmatic conviction that



particular disputes are most amenable to resolution in



particular forums.” Jenkins v. Swan, 675 P.2d at 1149.



The questions, for instance, of what level of funding is



appropriate for public education, or how that funding



should be distributed across the state, are—in the



absence of constitutional or statutory claims—classic



examples of “disputes most amenable to resolution in”



non-judicial fora. The question of whether a law was



passed in violation of Article VI, Section 22 is not such



a dispute.



The dissent asserts that it is not urging the wholesale



adoption of federal standing doctrine. Infra ¶ 69



n.4. Indeed, it suggests that federal standing doctrine



has become too lax, implicitly arguing that our state



standing doctrine is properly more restrictive than



the federal practice under Article III of the United



States Constitution. We are aware of no state court



—even among those which have explicitly rejected



an alternative, public—interest standing doctrine—



which has taken such a position.



5 The dissent argues, infra ¶¶ 67–69, 91 that our recent



opinion in Utah Transit Authority v. Local 382 of the



Amalgamated Transit Union (UTA ), 2012 UT 75, 289



P.3d 582, weighs in favor of the “repudiat[ion] of the



public interest approach” to standing, infra ¶ 92. It



does not. UTA did not establish new law or doctrine;



it reiterated that parties seeking to avail themselves of



the “public interest” exception to mootness must make a



further showing that the dispute in question is capable of



repetition yet likely to evade review. See 2012 UT 75, ¶
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33, 289 P.3d 582. Since mootness is a characteristic of a



dispute between parties rather than a characteristic of the



parties themselves, an exception to the usual prohibition



on considering moot questions will hinge on the nature



of the dispute. Conversely, traditional standing (or the



lack thereof) is a characteristic not of the dispute between



parties, but of the parties themselves. Therefore, the



exception this court has established to the traditional



standing requirements hinges not only on the importance



of the dispute, but also on the nature of the party seeking



to make the claim. See infra ¶¶ 15, 28–29, 35.



[9]  [10]  [11]  [12]  ¶ 13 “[D]espite our recognition
of this Court's power to grant standing where matters of
great public interest and societal impact are concerned,”
however, “this Court will not readily relieve a plaintiff of the
salutory requirement of showing a real and personal interest
in the dispute.” Jenkins v. Swan, 675 P.2d at 1150 (internal
quotation marks omitted). Therefore,



we engage in a three-step inquiry in
reviewing the question of a plaintiff's
standing to sue. The first step in
the inquiry will be directed to the
traditional criteria of the plaintiff's
personal stake in the controversy.... If
the plaintiff does not have standing
under the first step, we will then
address the question of whether there
is anyone who has a greater interest
in the outcome of the case than the
plaintiff. If there is no one, and if the
issue is unlikely to be raised at all if
the plaintiff is denied standing, this
Court will grant standing.... The Court
will deny standing when a plaintiff
does not satisfy the first requirement
of the analysis and there are potential
plaintiffs with a more direct interest
in the issues who can more adequately
litigate the issues. The third step in the
analysis is to decide if the issues raised
by the plaintiff are of sufficient public
importance in and of themselves to
grant him standing.



Id. (emphases added). 6



6 See also Haymond v. Bonneville Billing & Collections,



Inc., 2004 UT 27, ¶ 6, 89 P.3d 171 (“In matters of great



public importance, we have employed other tests [than



the traditional one] to evaluate whether a plaintiff should



be allowed to pursue a lawsuit where he has sustained no



injury. Standing may be found if the matter is of great



public importance, if the plaintiff, although lacking a



distinct injury is in as good a position to challenge the



alleged illegality as any other potential plaintiff, and if



the issue is unlikely to ever be raised if the plaintiff is



denied standing to sue.”).



*1104  ¶ 14 In a more recent case, we summarized this
alternative basis for standing as follows: “[T]he statutory and
the traditional common law tests are not the only avenues to
gain standing; Utah law also allows parties to gain standing
if they can show that they are an appropriate party raising
issues of significant public importance ....” Cedar Mountain
Envtl., Inc. v. Tooele Cnty. ex rel. Tooele Cnty. Comm'n, 2009
UT 48, ¶ 8, 214 P.3d 95 (emphasis added).



¶ 15 In Jenkins v. Swan we framed the middle step of the
“three-step inquiry” as “the question of whether there is
anyone who has a greater interest in the outcome of the case
than the plaintiff.” 675 P.2d at 1150. In Cedar Mountain,
however, we modified the inquiry, requiring a determination
of whether the plaintiff is “an appropriate party.” 2009 UT
48, ¶ 8, 214 P.3d 95 (emphasis added). This shift in analysis
is explained in intervening precedent. In 2006 we explained:



Under the alternative test, a petitioning party must first
establish that it is an appropriate party to raise the issue
in the dispute before the court. A party meets this burden
by demonstrating that it has the interest necessary to
effectively assist the court in developing and reviewing
all relevant legal and factual questions and that the issues
are unlikely to be raised if the party is denied standing.
We recognize that there is language in both Jenkins [v.
Swan] and subsequent cases suggesting that in making this
determination the court may grant standing only to the
party with the greatest interest in the case, or in other words,
the most appropriate party. We now conclude, however,
that the notion that a court must find the most appropriate
party, thereby limiting standing under the alternative
criteria to only one party in any given case, is unnecessary
and counter-productive.... [A] court addressing standing
under the alternative test does not need to determine which
party seeking to intervene is the most appropriate party in
comparison to any other potential party, but rather needs
to determine only which parties are, in fact, appropriate
parties to a full and fair litigation of the dispute in question.



....
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In addition, an appropriate party must still satisfy the
second part of the alternative test before we will grant
standing. Once a party has established that it is an
appropriate party to the litigation, it must also demonstrate
that the issues it seeks to raise are of sufficient public
importance in and of themselves to warrant granting the
party standing.



Utah Chapter of the Sierra Club v. Utah Air Quality Bd.,
2006 UT 74, ¶¶ 36, 39, 148 P.3d 960 (citations omitted)



(internal quotation marks omitted). 7  Cedar Mountain's more
concise statement of the test is the applicable standard:
“[P]arties [may] gain standing if they can show that they
are an appropriate *1105  party raising issues of significant
public importance ....” 2009 UT 48, ¶ 8, 214 P.3d 95. This
is a two-part inquiry. Id. ¶ 15 (“[T]his test breaks down
to two elements: (1) is the plaintiff an appropriate party;
and (2) does the dispute raise an issue of significant public
importance.” (citing Sierra Club, 2006 UT 74, ¶¶ 36–39, 148



P.3d 960)). 8



7 This passage from Sierra Club also replaces a description



of the Jenkins v. Swan test that we enunciated in



Kennecott Corp. v. Salt Lake County, 702 P.2d 451 (Utah



1985). There, we framed the middle step as a requirement



that “no one ha[ve] a greater interest than [the plaintiff].”



Id. at 454. Sierra Club reformulated the middle step,



which both Jenkins v. Swan and Kennecott described as



a requirement that no other more appropriate potential



party exist, to an examination of whether the plaintiff



at bar is or is not appropriate. Compare Sierra Club,



2006 UT 74, ¶ 36, 148 P.3d 960 (“[T]he notion that



a court must find the most appropriate party, thereby



limiting standing under the alternative criteria to only



one party in any given case, is unnecessary and counter-



productive.”), with Kennecott, 702 P.2d at 454 (“If the



plaintiff has no standing under the [traditional test], then



he may have standing if no one has a greater interest



than he ....”), and Jenkins v. Swan, 675 P.2d at 1150 (“If



the plaintiff does not have standing under the [traditional



test], we will then address the question of whether there



is anyone who has a greater interest in the outcome of the



case than the plaintiff.”).



8 See also 1A C.J.S. Actions § 107 (2005) (“When the



issues sought to be litigated are of great importance and



interest to the public, they may, in some jurisdictions, be



resolved in a form of action that involves no rights or



obligations peculiar to the named parties. The doctrine



of great public interest or importance must, however,



be applied with caution in expanding or relaxing the



definition of standing. Its exercise must be a matter



where strict standards are applied to avoid the temptation



to apply a judge's own beliefs and philosophies to a



determination of what questions are of great public



importance. Standing may be found under a public



interest standing test if the matter is of great public



importance, if the plaintiff, although lacking a distinct



injury is in as good a position to challenge the alleged



illegality as any other potential plaintiff, and if the issue



is unlikely to ever be raised if the plaintiff is denied



standing to sue.”(footnotes omitted)).



¶ 16 Our public-interest standing doctrine is not unusual
in state jurisprudence. Numerous other states, mindful that
their constitutions do not impose the same restrictions on
their judicial power that the federal constitution imposes on



federal courts, 9  have similarly established (under various



names) a doctrine of public-interest standing. 10  See, e.g.,
Trustees for Alaska v. State, 736 P.2d 324, 329 (Alaska
1987) (“[T]axpayer-citizen status is a sufficient basis on
which to challenge allegedly illegal government conduct on
matters of significant public concern.”); Save the Plastic
Bag Coal. v. City of Manhattan Beach, 52 Cal.4th 155, 127
Cal.Rptr.3d 710, 254 P.3d 1005, 1011–12 (2011) (“[W]here
the question is one of public right and the object of the
mandamus is to procure the enforcement of a public duty,
the petitioner need not show that he has any legal or special
interest in the result, since it is sufficient that he is interested
as a citizen in having the laws executed and the duty in
question enforced .... We refer to this variety of standing
as public interest standing.” (alteration omitted) (internal
quotation marks omitted)); State ex *1106  rel. Cittadine
v. Ind. Dep't of Transp., 790 N.E.2d 978, 980 (Ind. 2003)
(“Indiana cases recognize certain situations in which public
rather than private rights are at issue and hold that the
usual standards for establishing standing need not be met....
[W]hen a case involves enforcement of a public rather than
a private right the plaintiff need not have a special interest
in the matter nor be a public official.” (internal quotation
marks omitted)); Godfrey v. State, 752 N.W.2d 413, 425
(Iowa 2008) (“We believe our doctrine of standing in Iowa
is not so rigid that an exception to the injury requirement
could not be recognized for citizens who seek to resolve
certain questions of great public importance and interest
in our system of government.”); New Energy Econ., Inc.
v. Martinez, 149 N.M. 207, 247 P.3d 286, 290 (2011)
(“We do not need to decide whether Petitioners have an
actual beneficial interest because we conclude that they have
standing under the great public importance doctrine. This
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court, in its discretion, may grant standing to private parties to
vindicate the public interest in cases presenting issues of great
public importance.” (alteration omitted) (internal quotation
marks omitted)); State ex rel. Ohio Acad. of Trial Lawyers v.
Sheward, 86 Ohio St.3d 451, 715 N.E.2d 1062, 1082 (1999)
(“This court has long taken the position that when the issues
sought to be litigated are of great importance and interest
to the public, they may be resolved in a form of action that
involves no rights or obligations peculiar to named parties.”).



9 The dissent argues that “the traditional standing



requirement is rooted in the constitution,” infra ¶ 72,



and supports this argument by reference to language



in Article VIII of the Utah constitution, infra ¶ 73.



That language “confers on our courts the ‘judicial



power,’ and ... speaks of our authority to issue ‘writs'



and to decide ‘cases.’ ” Infra ¶ 73 (quoting UTAH



CONST. art. VIII, §§ 1, 3, 5). The dissent further argues



that any alternative to traditional standing requirements



would require “repeal or amend[ment of] the terms



of Article VIII.” Infra ¶ 72. But the dissent gives



no suggestion of what the required constitutional text



would say, nor does it cite an example from any



other state constitution of an affirmative recognition of



public-interest standing. In contrast, other state courts



which—unlike Utah's—issue advisory opinions do so



based on explicit constitutional authorization. See, e.g.,



MASS. CONST. pt. 2, ch. 3, art. 2 (authorizing the



issuance of advisory opinions “upon important questions



of law, and upon solemn occasions”); see also In re



Advisory Opinion, 335 S.E.2d 890, 891 (N.C.1985)



(declining to issue an advisory opinion on the ground that



“[t]he North Carolina Constitution does not authorize



the Supreme Court” to do so). At the state level, the



recognition of an alternative form of standing is simply



not the type of jurisprudential development which is



predicated on explicit constitutional authorization. The



dissent suggests that this court requires explicit textual



authorization to articulate the scope of the judicial power



to assess standing. We reject this view.



The dissent asserts that “the conclusion (of unbridled,



common-law power) does not at all follow from



the premise (the lack of a ‘case or controversy’



clause).” Infra ¶ 105. First, we disagree with



the characterization of our public-interest standing



doctrine as “unbridled.” Second, we note that the



dissent does not suggest what does follow from



our constitution's lack of a “case or controversy”



requirement. Again, the dissent's only suggested



difference between state and federal standing doctrine



is that the latter has become too lax. See supra ¶ 12



n.4; infra ¶ 69. We disagree, and align with the courts



of numerous other states in determining that the lack



of a “case or controversy” requirement in our state



constitution permits the development of alternative,



public-interest standing doctrines.



10 See 59 AM.JUR.2DParties § 30 (2d ed. 2012) (“Unlike



the federal courts, state courts are not bound by



constitutional strictures on standing as with state courts



standing is a self-imposed rule of restraint. State



courts need not become enmeshed in the federal



complexities and technicalities involving standing and



are free to reject procedural frustrations in favor of just



and expeditious determination on the ultimate merits.



Standing in the state courts is a judge-made doctrine



and is used to refuse to determine the merits of a legal



controversy irrespective of its correctness where the



party advancing it is not properly situated to prosecute



the action.” (footnotes omitted)).



¶ 17 The case of Michigan is particularly illuminating.
Recently, the Supreme Court of that state overruled a line
of cases which “departed dramatically from Michigan's
historical approach to standing.” Lansing Schs. Educ. Ass'n v.
Lansing Bd. of Educ., 487 Mich. 349, 792 N.W.2d 686, 689
(2010); see generally Kenneth Charette, Standing Alone?:
The Michigan Supreme Court, the Lansing Decision, and
the Liberalization of the Standing Doctrine, 116 PENN ST.
L. REV. 199 (2011). In restoring Michigan's traditional
approach to standing, the Lansing court explained that
“[t]here is no support in either the text of the Michigan
Constitution or in Michigan jurisprudence ... for recognizing
standing as a constitutional requirement or for adopting the
federal standing doctrine.” 792 N.W.2d at 693. The same is



true of Utah's constitution and jurisprudence. 11



11 Some state courts have explicitly or implicitly rejected



such an alternative standing doctrine. See, e.g., Sears



v. Hull, 192 Ariz. 65, 961 P.2d 1013, 1017–19 (1998);



In re Sandy Pappas Senate Comm., 488 N.W.2d 795,



797 (Minn. 1992); City of Chattanooga v. Davis,



54 S.W.3d 248, 280 (Tenn. 2001) (“We are aware



that some commentators have criticized adherence to



the particularized injury requirement of the standing



doctrine.... Indeed ... some states have adopted a ‘public



rights' exception to private party standing .... However,



except with regard to the Office of the Attorney General,



the courts of this state have yet to recognize a general



‘public rights' exception to the standing requirement, and



we decline to do so in this case.” (citations omitted)). But



we have not followed that course.



As noted above, supra ¶ 12 n.4, the dissent's position



goes well beyond that of states which reject alternative
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standing in its suggestion that our doctrine of standing



should, if anything, be more restrictive than the federal



one. See infra ¶ 69 n.4.



¶ 18 We reaffirm today the teaching of our precedent that
“Utah law ... allows parties to gain standing if they can show
that they are an appropriate party raising issues of significant
importance.” Cedar Mountain, 2009 UT 48, ¶ 8, 214 P.3d 95.



B. Appellants Do Not Meet the Traditional
Standing Criteria of Having a “Personal Stake in
the Controversy” for Any of Their Four Claims



[13]  ¶ 19 As explained above, Appellees below moved
to dismiss the Article X Claims for lack of standing. The
district court, however, granted Appellees' alternative motion
for summary judgment on those claims without ever ruling
on the question of standing. Appellees had earlier moved to
dismiss the Article VI Claims for failure to state a claim
pursuant to rule 12(b)(6) of the Utah Rules of Civil Procedure.
Although that rule may be used to dismiss a claim for lack
of standing, see Anderson v. Dean Witter Reynolds, Inc., 920
P.2d 575, 577 (Utah Ct.App. 1996), Appellees invoked it only
to assert that Appellants had failed to state a cause of action.
The district court therefore never considered *1107  whether
Appellants had standing with respect to any of their claims.



¶ 20 As mentioned above, however, this court may raise
standing “sua sponte at any time.” Tuttle, 780 P.2d at 1207.
We did so at oral argument, and then requested supplemental
briefing on standing with respect to the Article X Claims.
The arguments submitted by the parties in their supplemental
briefs, however, are applicable to all four claims. For the
following reasons, we determine that Appellants do not have
traditional standing to raise any of their claims.



¶ 21 Appellants argue that they have traditional standing to
bring the Article X Claims for two reasons. First, they argue
that the challenged provisions of the Bill deny “plaintiffs as
voters ... their political prerogative, implicit in Article 10,
Section 3, to hold Board members politically accountable by a
meaningful exercise of the right to vote.” This argument is not
persuasive. To the extent that one's status as a voter in itself
ever gives one a right to challenge legislation, it can only be
through some form of an alternative form of standing, such as
our public-interest doctrine. It does not constitute a “personal
stake in [a] controversy.” Jenkins v. Swan, 675 P.2d at 1150.



¶ 22 Appellants' second argument is that they have traditional
standing to bring the Article X Claims because six of



them are members of the Board. 12  They argue that the
Salary Supplement Program and the Textbook Approval
Program “positively forbid the members of [the Board] from
exercising their Article 10, Section 3 powers respecting those
programs .... mak[ing] it impossible for them to fulfill their
oaths of office ... and impair[ing] their ability, as candidates,
in seeking re-election to office.” This argument is similarly
unconvincing. Appellants cite no authority for the proposition
that elected officials have a vested interest in reelection
sufficient to satisfy the traditional test for standing. And while
it is true that elected officials who take oaths of office should
take those oaths seriously, they likewise cite no authority
establishing that taking such an oath gives them standing to
challenge a law which they assert will infringe on their ability
to faithfully execute it. Appellants are, in essence, asking
that we view those who were members of the Board at the
time they brought suit as being localized attorneys general,
charged with constitutional authority to prosecute alleged
violations of their portion of the constitution. This we decline
to do.



12 At least with respect to the federal system, “the Supreme



Court [of the United States] has repeatedly held that if



one party has standing in an action, a court need not reach



the issue of the standing of other parties when it makes



no difference to the merits of the case.” Ry. Labor Execs.



Ass'n v. United States, 987 F.2d 806, 810 (D.C.Cir.



1993). Because we determine that all Appellants lack



traditional standing on all four of their claims, that all



Appellants have public-interest standing on the Article



VI Claims, and that all Appellants lack public-interest



standing on the Article X Claims, we need not consider



whether this principle applies in Utah law.



¶ 23 For similar reasons, we determine that Appellants lack
standing to bring those claims under the traditional doctrine
of standing. As explained below, we conclude that they do
have public-interest standing to bring the Article VI Claims.
But that is only because we determine that violations of the
provisions at issue in those claims are of sufficient public
importance that they give Appellants standing to raise such
violations in their role as citizens.



¶ 24 In previous cases where this court has reviewed the
merits of a claim that either or both the single-subject and
clear-title rules of Article VI, Section 22 have been violated,
the plaintiffs alleged a direct and personal injury sufficient to
satisfy the traditional standing test. See, e.g., State v. Barlow,
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107 Utah 292, 153 P.2d 647, 655 (1944) (persons convicted
under a law criminalizing polygamous lifestyle alleging “that
the statute actually contains four subjects”); Pass v. Kanell, 98
Utah 511, 100 P.2d 972, 973, 975 (1940) (renter and owner of
car found liable for tort challenging statutory basis for liability
as violating both the single-subject and the clear-title rules);
State v. Edwards, 34 Utah 13, 95 P. 367, 368 (1908) (court
reporter alleging that a law which “affect[ed] his salary”
violated the single-subject rule). While we determine below
that the Article VI Claims treat issues of public significance
and that Appellants are appropriately situated to *1108  bring
them, comparison with the cases cited above clarifies that
Appellants have standing to bring those claims only under
the alternative public-interest doctrine. They do not have a
“personal stake in the controversy.” Jenkins v. Swan, 675 P.2d



at 1150. 13



13 Appellants further assert that they possess standing as



taxpayers. Taxpayer standing may be understood as a



subset of public-interest standing. See, e.g., Olson v.



Salt Lake City Sch. Dist., 724 P.2d 960, 962 & 962



n.1 (Utah 1986) (finding taxpayer standing to challenge



disbursement of monies in a reserve fund by “applying



the general principles enunciated in,” inter alia, Jenkins



v. Swan and Kennecott ); see also Brummitt v. Ogden



Waterworks Co., 33 Utah 289, 93 P. 828, 831 (1908)



(“To the extent that the water rates are excessive his



taxes are increased, and the mere fact that it increases



in like proportion the taxes of all other taxpayers does



not deprive him of the right to maintain an action to



arrest the waste of public funds.”). That doctrine is more



appropriate, however, for claims with a direct relation



to the expenditure of monies, typically at the local



level. While the programs treated by the Bill, as with



everything government does, cost taxpayer money, here



Appellants' claims are properly analyzed not as taxpayer



claims but as claims brought in the “public interest” in a



more general sense.



C. The Article VI Claims Rise to the Level of
Great Constitutional Importance, and Appellants



are Appropriately Situated to Raise Them



[14]  ¶ 25 As explained above, Appellants do not meet
the traditional requirements for standing on any of their
four claims. We therefore consider whether they meet the
requirements for public-interest standing. First, we examine
their Article VI Claims, and determine that they do meet those
requirements.



¶ 26 Article VI, Section 22 of the Utah Constitution
provides: “Except general appropriation bills and bills for
the codification and general revision of laws, no bill shall
be passed containing more than one subject, which shall be
clearly expressed in its title.” These provisions, we have
observed, “reflect[ ] an intent to limit legislative power and
prevent special interest abuse” and are “clearly motivated by
a wariness of unlimited legislative power.” Laney v. Fairview
City, 2002 UT 79, ¶ 34, 57 P.3d 1007.



¶ 27 The restrictions placed on legislative activity by Article
VI, Section 22 of the Utah Constitution are part of the
fundamental structure of legislative power articulated in our
constitution. They are accordingly of sufficient importance
and general interest that claims of their violation may be
brought even by plaintiffs who lack standing under the



traditional criteria. 14  Not every constitutional provision, to
be sure, is of such importance that a claim of its violation will
necessarily rise to the level of “significant public importance”
required for public-interest standing under the formulation
of Cedar Mountain, 2009 UT 48, ¶ 8, 214 P.3d 95. Our
discussion below reveals, for instance, that delegations of
particular functions to specific *1109  executive agencies
may not rise to that level. But today we hold that the single-
subject and clear-title rules of Article VI, Section 22 do.



14 In support of its argument that Utah's “judicial ancestry”



includes a rule that “reserve[es] ‘public’ claims for



public officials and allow[s] private suits only for special,



individualized injuries,” infra ¶¶ 82–83, the dissent



cites Crockett v. Board of Education, 58 Utah 303,



199 P. 158, 159–61 (1921). In that case, this court



held that a taxpayer had standing to seek a writ to



compel statutorily mandated financial disclosure from a



governmental agency where the statute “was designed



for the benefit and interests of the citizen taxpayers so



that they [could] be informed.” Id. at 159; see infra ¶



83. Similarly, we have previously determined that the



restrictions imposed on the legislative process by Article



VI, Section 22 were designed for the public interest and



benefit—specifically, to prevent private interest capture



by requiring legislation to be transparently titled and



narrow in scope. See supra ¶ 26; Laney, 2002 UT 79,



¶ 34, 57 P.3d 1007. Where in Crockett we inferred



standing from legislative design, here we infer it from



constitutional design. Crockett does not undermine our



analysis, but rather supports it.



The dissent references a second case in tandem



with Crockett. In Startup v. Harmon, 59 Utah 329,



203 P. 637 (1921), this court held that a taxpayer





http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945102695&pubNum=661&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&fi=co_pp_sp_661_655&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_655


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940104022&pubNum=661&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&fi=co_pp_sp_661_973&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_973


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940104022&pubNum=661&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&fi=co_pp_sp_661_973&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_973


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1908015742&pubNum=660&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&fi=co_pp_sp_660_368&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_660_368


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S22&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984102616&pubNum=661&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&fi=co_pp_sp_661_1150&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1150


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984102616&pubNum=661&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&fi=co_pp_sp_661_1150&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1150


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986142726&pubNum=661&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&fi=co_pp_sp_661_962&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_962


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986142726&pubNum=661&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&fi=co_pp_sp_661_962&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_962


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986142726&pubNum=661&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&fi=co_pp_sp_661_962&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_962


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984102616&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984102616&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985134528&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1908016313&pubNum=660&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&fi=co_pp_sp_660_831&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_660_831


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1908016313&pubNum=660&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&fi=co_pp_sp_660_831&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_660_831


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S22&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S22&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S22&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002501433&pubNum=4645&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002501433&pubNum=4645&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S22&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S22&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019504974&pubNum=4645&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S22&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921101646&pubNum=660&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&fi=co_pp_sp_660_159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_660_159


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921101646&pubNum=660&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&fi=co_pp_sp_660_159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_660_159


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921101646&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S22&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART6S22&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002501433&pubNum=4645&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002501433&pubNum=4645&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921101646&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921101646&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921101646&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1922102247&pubNum=660&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1922102247&pubNum=660&originatingDoc=I9440d0b590cc11e2981ea20c4f198a69&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)








Gregory v. Shurtleff, 299 P.3d 1098 (2013)



730 Utah Adv. Rep. 29, 2013 UT 18



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 9



lacked standing to seek a writ compelling a county to



disburse funds to widowed mothers, even where such



disbursement was statutorily required. Id. at 641. The



instant case is, in our view, much closer to Crockett



than to Startup. Indeed, from a separation-of-powers



perspective, see supra ¶ 12 n.4, if—as in Crockett—



taxpayers have standing to compel the publication



of statutorily required audits, recognition of standing



is even more appropriate where parties request only



that the courts consider whether a given law was



passed in accordance with the constitution, since the



determination of that question does not require this



court to instruct another branch of government to do



anything other than obey the constitutional limits on



that other branch's power.



[15]  [16]  [17]  ¶ 28 Under Cedar Mountain, the
importance of the issue by itself is not enough to give parties
public-interest standing. One must also be “an appropriate
party.” Id.; see also id. ¶ 15 (emphasizing that “this test
breaks down to two elements”). “[A]n appropriate party ....
has the interest necessary to effectively assist the court
in developing and reviewing all relevant legal and factual
questions ....” Sierra Club, 2006 UT 74, ¶ 36, 148 P.3d 960
(internal quotation marks omitted). To demonstrate that it is
an “appropriate party,” a plaintiff must further show that “the
issues are unlikely to be raised if the party is denied standing.”
Id. (internal quotation marks omitted).



[18]  ¶ 29 First, Appellants are “appropriate parties” with
“the interest necessary to effectively assist the court in
developing and reviewing all relevant legal and factual
questions” with respect to the Article VI Claims. The
“appropriateness” of a party under the public-interest
standing doctrine is a question of competency. In the Sierra
Club case, we determined that the Club “would have standing
under the alternative [public-interest] test” due to its policy
concerns and status as an “entity focused on protecting the



environment.” 15  Id. ¶ 42. The coalition of Appellants in
the instant case is not as well-established or long-standing
as the Sierra Club, but it similarly has policy concerns and
has come together to “focus[ ] on” the instant constitutional
challenge. Further, Appellants have shown themselves able to
“effectively assist the court” in its consideration of the Article
VI Claims. While the district court dismissed those claims,
and we affirm that dismissal, Appellants have nevertheless
done an admirable job of briefing the facts and controlling
law. That their complaint ultimately failed to state a claim
does not mean that they were not appropriate parties to bring
it. While we hold today that the Bill does not violate the
clear-title and single-subject rules of Article VI, Section 22,



Appellants have caused this court to consider those rules and
clarify the standards they impose for the first time in decades,



and that in itself is a considerable achievement. 16



15 The dissent correctly notes that in Sierra Club “the



plaintiff satisfied traditional standing requirements.”



Infra ¶ 95. But whether or not “the court ... need[ed] to



opine about an alternative (public right) standing test,”



infra ¶ 95, the court did so “opine,” in the form not of



mere dicta but explicitly as an alternative holding. Sierra



Club, 2006 UT 74, ¶ 35, 148 P.3d 960.



16 The dissent criticizes our discussion as “post-hoc” and



“circular [ ].” Infra ¶¶ 107, 108. We do not feel that



under the circumstances and procedural history of this



appeal this criticism is warranted. Since standing was



never ruled on below (and, indeed, was only ever raised



by Appellees as a defense to the Article X claims,



not the Article VI Claims), and was only addressed at



appellate oral argument and in requested supplemental



briefing, we have a full district-court record and appellate



briefing by which to assess Appellants' competency and



appropriateness vis-à-vis both sets of claims.



As the dissent observes, the standard we enunciate for



the public-interest standing doctrine must be applied



not only on appeal but at trial. Infra ¶ 108 n.26. In



our discussion of the doctrine, and our differential



treatment of the Article VI and Article X Claims (as



well as Appellants' appropriateness with respect to



both sets of claims), we have provided guidance for



trial courts in future cases. But a universally applicable



formulation is neither appropriate nor available in



this area. Traditional standing requirements have



themselves been the subject of much discussion and



refinement in this and other courts; so too is such



refinement proper with the alternative doctrine.



¶ 30 Second, Sierra Club requires that “the issues [be]
unlikely to be raised if the party is denied standing.” Id.
¶ 36 (internal quotation marks omitted). We can certainly
construct hypothetical plaintiffs who might be seen to have
traditional standing to bring at least some of Appellant's
claims. For instance, a teacher whose colleagues' salaries
were raised under the Teacher Salary Supplement Program,
but whose own salary was left unchanged, might invoke direct
economic interests. Similarly, we can imagine a suit brought
by a textbook publisher whose materials were rejected
pursuant to the Textbook Approval Program. But our inquiry
is not whether some hypothetical plaintiff can be imagined;
it is whether “the issues are unlikely to be raised if the party
is denied [public-interest] standing.” Id. (emphasis *1110
added) (internal quotation marks omitted). Here, where the
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Board itself is silent and no other plaintiff has emerged in the
years since the Bill's passage, we think that is indeed unlikely.



[19]  ¶ 31 One more feature of our prior statements on
public-interest standing deserves mention. In Sierra Club, we
observed that a court's recognition that a party has public-
interest standing analysis



requires the court to determine not
only that the issues are of a
sufficient weight but also that they
are not more appropriately addressed
by another branch of government
pursuant to the political process. The
more generalized the issues, the more
likely they ought to be resolved in the
legislative or executive branches.



Id. ¶ 39 (emphasis added) (citation omitted). But Article VI,
Section 22 places restrictions on the legislative process itself.
Where the legislature has passed a bill and the governor has
signed it, we cannot assume that either of those branches
are appropriate parties to whom to entrust the prosecution
of a claim that the bill violates the strictures of Article VI,
Section 22. And “more generalized” in this context speaks not
to the general nature of the interest—for that is inherent in
every issue of “sufficient weight” to justify the recognition
of public-interest standing—but rather to the generalized



nature of the issue itself. 17  In other words, public-interest
standing should not be used by courts to engage in review of
nonjusticiable political questions. Here, Appellants' claims do
not raise that type of question. Rather, they seek to enforce
an explicit and mandatory constitutional provision dealing
primarily with questions of form and process. See UTAH
CONST. art. I, § 26 (“The provisions of this Constitution are
mandatory and prohibitory, unless by express words they are
declared to be otherwise.”).



17 The dissent argues that the Article VI Claims “implicate



issues that are among the most generalized one



could imagine—involving structural restrictions on the



legislative process, which affect all citizens in a general,



undifferentiated manner.” Infra ¶ 113 n.29. We disagree.



The interest in seeing the legislature observe the



constitutional restrictions on its power is general, but the



issue is not general in the relevant sense—it is not a



question of legislative policy or executive practice. The



question of the constitutionality of the Bill's passage is



a specific question of the type which it is the special



province of the courts to decide. See supra ¶ 12 n.4.



¶ 32 We conclude that Appellants satisfy the requirements
of the public-interest standing doctrine with respect to the



Article VI Claims. 18



18 We are mindful that “[t]he doctrine of great public



interest or importance must ... be applied with caution,”



and that “[i]ts exercise must be a matter where strict



standards are applied to avoid the temptation to apply a



judge's own beliefs and philosophies to a determination



of what questions are of great public importance.” 1A



C.J.S. Actions § 107 (2005). But in holding today that



alleged violations of the requirements of Article VI,



Section 22 are “questions ... of great public importance,”



we do not rely on our own beliefs, but rather on the



text and structure of our constitution. This court has



previously determined that the requirements of Section



22 express the intent of the people “to limit legislative



power and prevent special interest abuse,” and that



they are “clearly motivated by a wariness of unlimited



legislative power.” Laney, 2002 UT 79, ¶ 34, 57 P.3d



1007; see also Pence v. State, 652 N.E.2d 486, 489



(Ind.1995) (Dickson, J., dissenting) (arguing that public-



interest standing is appropriately recognized on alleged



violations of a state's single-subject rule).



D. The Article X Claims do not Rise to the Same Level
of Great Constitutional Importance, and Appellants



Are Not Appropriately Situated to Raise Them



[20]  ¶ 33 Article X, Section 3 of the Utah Constitution
provides: “The general control and supervision of the public
education system shall be vested in a State Board of
Education.” Appellants claim that the Bill violates this
provision in two respects. First, they object to the Teacher
Salary Supplement Program, which delegates to the Utah
Department of Human Resources Management the duty of
administering a pilot program to provide salary enhancements
to certain science teachers in Utah public schools in order to
dissuade them from seeking private employment. Appellants
claim this is an unconstitutional delegation of an element of
the “general control and supervision of the public education
system” to an executive agency other than the one with that
constitutionally specified role. Second, they argue *1111
that another provision of the Bill, which requires a private
contractor to “evaluate and map the alignment of public
school instructional materials” to the “core curriculum,”
unconstitutionally delegates another element of that “general
control and supervision.”
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¶ 34 As explained above, Appellants do not have standing
to bring the Article X Claims under “the traditional criteria
of [having a] personal stake in the controversy.” Jenkins
v. Swan, 675 P.2d at 1150. For the following reasons, we
determine that they also lack standing under the alternative
public-interest standing doctrine. As articulated in Cedar
Mountain, that doctrine provides that “parties [may] gain
standing if they can show that they are an appropriate party
raising issues of significant public importance.” 2009 UT 48,
¶ 8, 214 P.3d 95. “[A]n appropriate party .... has the interest
necessary to effectively assist the court in developing and
reviewing all relevant legal and factual questions ....” Sierra
Club, 2006 UT 74, ¶ 36, 148 P.3d 960 (internal quotation
marks omitted).



¶ 35 Appellants fail to satisfy either element of the public-
interest standing test with respect to their Article X Claims.
First, while we have explained above that Appellants are
“appropriate part[ies]” to raise the Article VI Claims, they
are not as well situated to raise the Article X Claims. While
the restrictions on the legislative process imposed by Article
I, Section 22 give every citizen of Utah an interest in seeing
them obeyed, the delegation in Article X, Section 3 of
“general control and supervision of the public education
system” to the Board does not create such a general interest.
Further, Appellants below and in their briefs and argument on
appeal have not proved themselves able to “assist the court
in developing and reviewing all relevant legal and factual
questions.” Id. ¶ 36. The crucial question of how we are
to understand the scope of “general control and supervision
of the public education system,” and the related question
of what the historical practice and traditional core functions
of the Board have been, were never sufficiently framed and
answered. This played a role in the district court's grant of
summary judgment in favor of Appellees on the Article X
Claims.



[21]  ¶ 36 In addition to demonstrating that they are
“appropriate part [ies],” plaintiffs must also raise issues
of “sufficient public importance” to have standing under
the public-interest doctrine. Id. ¶ 40. Every constitutional
provision is surely important, but not every alleged violation
of a constitutional provision will provide a basis for public-
interest standing. As discussed above, the single-subject and
clear-title rules imposed on the legislature by Article VI,
Section 22 meet that standard. They are restrictions which
must be observed every time the legislature exercises its
core function of passing laws. The provision at issue in the
Article X Claims, in contrast, is a delegation of a defined



subject to a particular agency. While we do not conclude that
such questions can never be appropriate ones in which to
employ the public-interest standing doctrine, in combination
with the Appellants' lack of “appropriateness” to treat them,
their more localized significance renders the public-interest
standing doctrine inapplicable to these plaintiffs on these
claims.



¶ 37 Appellants further argue that their claims are unlikely
to be brought by anyone else. As explained above, that is
a necessary part of the showing parties must make under
the public-interest standing doctrine. Id. ¶ 36. However, by
itself it is not sufficient—and we have already determined that
Appellants do not meet the other criteria for public-interest
standing. Accordingly, we vacate the entry of summary
judgment against Appellants on the Article X Claims and
remand to the district court. The district court is directed on
remand to dismiss these claims for lack of standing.



II. TRIAL COURT'S DISMISSAL
OF ARTICLE VI CLAIMS



¶ 38 Having determined that Appellants, although they lack
standing under “the traditional criteria of [having a] personal
stake in the controversy,” Jenkins v. Swan, 675 P.2d 1145,
1150 (Utah 1983), do have standing to bring the Article
VI Claims under the alternative standard, we review the
district court's grant of summary judgment on those claims.
Again, Appellants claim that the Bill contains “more than
one subject,” and that *1112  its contents are not “clearly
expressed in its title”; therefore, they argue, it violates Article
VI, Section 22 in two respects. We determine that Appellants
have failed to state a claim on either count.



A. The Complaint did not State a
Violation of the Single–Subject Rule



[22]  ¶ 39 Again, Article VI, Section 22 provides that “no
bill shall be passed containing more than one subject, which
shall be clearly expressed in its title.” Appellants argue
that the Bill treats too many separate aspects of the public
education system to pass muster under the single-subject
rule. In their complaint, Appellants supported this claim by
extensive reference to the legislative history of the items
contained in the Bill. They point out that, when introduced as
separate items, some had failed on a floor vote, some passed
in one chamber but were held in committee in the other, and
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some were never submitted for even committee consideration
as individual items. They further assert that popular bills were
“used as hostages to extort or compel enactment of the less
popular bills.”



[23]  [24]  ¶ 40 Almost a century ago, this court opined that
while the single-subject rule



is mandatory and binding alike upon
the courts and the Legislature, yet
it should be liberally construed in
favor of upholding a law, and should
be so applied as to effectuate its
purpose in preventing the combination
of incongruous subjects neither of
which could be passed when standing
alone. A too strict application of
the provision might, however, result
in hampering wholesome legislation
upon any comprehensive subject
rather than in preventing evils.



Salt Lake City v. Wilson, 46 Utah 60, 148 P. 1104, 1109
(1915). See also McGuire v. Univ. of Utah Med. Ctr., 603
P.2d 786, 789 (Utah 1979) (citing similar language from
State ex rel. Edler v. Edwards, 34 Utah 13, 95 P. 367, 368
(1908) as controlling authority). Furthermore, while bills
must address a single subject, “ ‘[t]here is no constitutional
restriction as to the scope or magnitude of the single subject of
a legislative act.’ ” Martineau v. Crabbe, 46 Utah 327, 150 P.
301, 304 (1915) (emphasis added) (quoting the North Dakota
Supreme Court's interpretation of their constitution's single-
subject rule in State v. Morgan, 2 S.D. 32, 48 N.W. 314,
317 (1891)). “A liberal view should be taken of both the act
and the constitutional provisions so as not to hamper the law
making power, but to permit the adoption of comprehensive
measures covering a whole subject.” Kent Club v. Toronto,
6 Utah 2d 67, 305 P.2d 870, 873 (1957) (discussing both the
single-subject and clear-title rules).



¶ 41 Other state courts have given a similar “liberal[ ]



constru[ction]” to their constitutions' single-subject rules. 19



See, e.g., Legislature v. Eu, 54 Cal.3d 492, 286 Cal.Rptr.
283, 816 P.2d 1309, 1321 (1991) (“[T]he single-subject
provision does not require that each of the provisions of a
measure effectively interlock in a functional relationship. It
is enough that the various provisions are reasonably related
to a common theme or purpose.” (citation omitted)); Wirtz v.
Quinn, 2011 IL 111903, 352 Ill.Dec. 218, 953 N.E.2d 899,
905 (2011) (“In determining whether a particular enactment



violates the single subject rule, we construe the word subject
liberally in favor of upholding the legislation .... However ...
the single subject requirement may not be circumvented
by selecting a topic so broad that the rule is evaded
as a meaningful constitutional check on the legislature's
actions.” (internal quotation marks omitted)); Dague v. Piper
Aircraft Corp., 275 Ind. 520, 418 N.E.2d 207, 214 (1981)
(“One basic principle of our review is that, in considering
the validity of an act under this constitutional provision, a
very *1113  liberal interpretation is to be applied, with all
doubts resolved in favor of the legislation's validity.”); see
also Comm. for a Healthy Future, Inc. v. Carnahan, 201
S.W.3d 503, 511 (Mo. 2006) (“When reviewing a single
subject challenge to an initiative petition, this Court must
liberally and non-restrictively construe the petition in such
a way that the provisions connected with or incident to the
central purpose of the proposal are harmonized and not treated
as separate subjects.”).



19 The vast majority of state constitutions contain such



provisions. See Millard H. Ruud, “No Law Shall



Embrace More Than One Subject,” 42 MINN. L. REV.



389, 389 (1958) (“A one-subject rule for laws has found



its way, in one form or another, into the constitutions of



forty-one of our states.”); see also Brannon P. Denning



& Brooks R. Smith, Uneasy Riders: The Case for a



Truth–in–Legislation Amendment, 1999 UTAH L. REV.



957, 963, 1005–23 (updating the count to forty-three and



providing an appendix listing all state constitutions with



single-subject and/or clear-title rules, with their exact



wording and date of adoption).



¶ 42 Examined on its face, 20  under this liberal standard the
Bill does not violate the single-subject rule. All its provisions
deal with public education. With one very minor exception,
all its enactments and amendments are confined to Title 53A



of the Utah Code. 21  We do not suggest that such confinement
to one title or general subject area will always shield a law
from claims that it violates the single-subject rule. Nor do
we suggest that legislation which amends items located in
two or more titles will per se be ruled unconstitutional. We
have never established, and do not create today, a precise
formula for determining whether a challenged act “contain[s]
more than one subject.” UTAH CONST. art. VI, § 22. Such



a formula may well be impossible to craft, 22  and might be
undesirable even if it were possible.



20 For the moment, we only consider whether the Bill



facially violates the single-subject rule. Below, we
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discuss and reject Appellants' other arguments for



violation.



21 The one exception was an amendment in then-Title 63,



Chapter 55B, a table of “Repeal Dates By Title.” (That



Chapter has since been renumbered as Title 63I, Chapter



2.)



22 See Richard Briffault, The Item Veto in State Courts, 66



TEMP. L. REV.. 1171, 1177–78 (1993) (“The notion of



a subject is inherently incapable of precise definition ....



Lacking a clear definition of ‘single-subject’ and



reluctant to intervene in the internal workings of the



legislative process, courts have generally held that the



single-subject rule is to be given a ‘liberal’ interpretation



and have strained to uphold the constitutionality of most



challenged measures. The invalidation of a state law for a



violation of the single-subject rule is a rarity.” (footnote



omitted)). But see Michael D. Gilbert, Single Subject



Rules and the Legislative Process, 67 U. PITT. L. REV..



803, 819 & Fig. 1, 821 (2006) (purporting to show a



dramatic rise in recent decades in the amount of single-



subject challenges nationwide and concluding that “[i]n



recent years, single subject litigation has blossomed”).



¶ 43 It is easy to imagine a law that all would agree
violates the single-subject rule. For instance, a bill dealing
with pet licenses, mining regulation and beekeeping could
not be plausibly argued to fit under any all-encompassing
rubric less general than “legislation,” or at the most specific
“safety” (assuming that the pet licensing regime had that as its



purpose). 23  Similarly, one can imagine items of legislation
so targeted that no plausible argument could be made that
they violate the single-subject rule. Most actual legislation,
of course, falls somewhere in between, and while the single-
subject rule is mandatory and must be policed by this court,
see supra ¶ 27, under our tradition of liberal construction a
bill addressing even a relatively large number of educational
programs does not violate that rule. Cf. Akin v. Dir. of
Revenue, 934 S.W.2d 295, 302 (Mo.1996) (holding that
a bill containing some twenty enactments and thirty-eight
reenactments in the area of education, along with various
revenue mechanisms to fund those laws, does not violate the
single-subject rule “[g]iving the measure the liberal reading
required to sustain its constitutionality ... [because *1114  it]
contains only one subject, education.”).



23 The federal constitution, of course, lacks a single-subject



rule, and federal acts often take the form of a congeries of



subjects no less incongruous than the three listed above.



See generally Denning & Smith, supra ¶ 41 n.19 (arguing



for the adoption of a single-subject rule at the federal



level); cf. Wash. State Legislature v. Lowry, 131 Wash.2d



309, 931 P.2d 885, 895 (1997) (“Our [state] constitution



also evidences a clear policy that bills should pertain



to single subjects and should not be encumbered by



‘riders' containing divergent subjects, as is the practice



in Congress ....”).



Some state courts appear to have set the bar for what



constitutes a violation of the single-subject rule at the



level of total incongruity. E.g., People v. Cervantes,



189 Ill.2d 80, 243 Ill.Dec. 233, 723 N.E.2d 265, 267



(1999) (“[A] legislative act violates the single subject



rule when the General Assembly includes within one



bill unrelated provisions that by no fair interpretation



have any legitimate relation to one another.” (internal



quotation marks omitted)). We need not establish so



liberal a test in order to conclude that the Bill in



question today does not violate the single-subject rule.



¶ 44 In addition to their general argument that the Bill contains
too many disparate subjects, Appellants argue that it violates
the single-subject rule for two specific reasons. First, they
argue that it combines substantive law and appropriations



measures, 24  and that such a combination is a per se violation
of the rule. Second, they include in their complaint a detailed
legislative history of the components of the Bill, and argue
that the fact that some of these components were rejected
by the legislature as individual bills, while others passed
committee or a floor vote in one house but were then held and
combined with the rest of the Bill's components, demonstrates
that the Bill constitutes impermissible “bundling” and “log-



rolling” in violation of the spirit of the single-subject rule. 25



24 In addition to individual programs enacted or amended,



including the Textbook Approval and Teacher Salary



Supplement Programs, the Bill also both provided



funding for programs established in the bill and adjusted



funding levels for already existing programs.



25 See Pass v. Kanell, 98 Utah 511, 100 P.2d 972, 978



(1940) (identifying the prevention of “hodge podge



or ‘log rolling’ legislation” as “one, and perhaps the



primary, object of” the single-subject rule (internal



quotation marks omitted)).



¶ 45 Appellants urge us to adopt what they represent as the
rule of Washington State Legislature v. State, 139 Wash.2d
129, 985 P.2d 353 (1999): a bright-line test holding that the
combination in one bill of substantive and appropriations
measures violates the single-subject rule. While conceding
that we have never before set such a test, Appellants argue that
dicta in four of our previous opinions suggest such a result.
But it is not clear to us that Washington State Legislature
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establishes any such bright-line test. Because the provision at
issue was an item “in an omnibus appropriations or operating
budget bill” that “restrict[ed] access to public assistance
eligibility,” the court held that it violated the single-subject
rule and struck it on that basis. Id. at 355, 363. The Bill
before us neither “defines rights or eligibility for services”
in the sense of the provision scrutinized in Washington State
Legislature, nor is it included in a general “operating budget



bill.” 26  Accordingly, we do not see this case as providing
persuasive authority that we should (1) announce a bright-
line standard that any combination of funding and substantive
measures violates the single-subject rule and then (2) find
that the Bill violates that rule and accordingly declare it
unconstitutional under Article VI, Section 22 of the Utah
Constitution.



26 We note that general appropriations bills are specifically



exempted from the single-subject rule. UTAH CONST.



art. VI, § 22.



¶ 46 We are similarly unpersuaded by Appellants' argument
that we have already endorsed such a bright-line standard.
For instance, Appellants cite Carter v. State Tax Commission,
98 Utah 96, 96 P.2d 727, 733–34 (1939). There, we held
that a specific part of a “plan of graduating [motor vehicle
registration] fees according to the propensity of the vehicle
to injure the highways” based upon “the fuel used in the
engine of the vehicles” violated the single-subject rule. Id.
at 733. Our explanation for this holding was that “[w]e
have here an obvious departure from any thought of wear
and tear upon the road”; the type of fuel used by a vehicle
“bears no relationship to the object of the legislation.” Id.
In other words, Carter ruled that a provision that bore “no
relationship” to a bill's larger purpose violated the single-
subject rule—not, as Appellants frame it, because it was a
revenue measure, but because it was incongruous with the rest
of the bill.



¶ 47 Among Appellants' other citations is one to Petty v. Utah
State Board of Regents, 595 P.2d 1299 (Utah 1979). There we
said “it is important to have in mind that the purpose of the
Appropriations Act is to allocate finances, and not to affect
substantive changes in the law on other matters.” Id. at 1301.
But the very next sentence reads: “Consequently, it is our
opinion that such an expression of intent in an appropriations
act should not be regarded as repealing or superseding other
existing statutory law.” Id. In Petty, the plaintiff was a student
arguing that a statement of “the intent of the Legislature”
as to the appropriate level of tuition for medical students
prevented the Board of Regents *1115  charging fees beyond



that level. Id. at 1300. In ruling that this statement of “intent”
in a general appropriations bill had no substantive effect, we
did not mention the single-subject rule. Appellants cite this
case for its supposed analogic strength, but we do not see an
analogy to the claims before us.



¶ 48 We are unpersuaded by these cases, and by the
other cases cited by Appellants in their urging us to
establish a rule that the combination of substantive and
appropriations measures always violates the single-subject
rule. We therefore decline to adopt such a rule. As explained
above, the Bill on its face treats a single, albeit broad,
subject: education. The presence in the Bill of funding
measures directed towards education programs does not
render it unconstitutional. We are left, then, with Appellants'
remaining argument on this point: that the legislative history
of the items in the Bill reveal that it is the product of
impermissible “log-rolling,” and that it therefore violates the
single-subject rule.



¶ 49 In Appellants' description, the Bill



is the sum of 14 bills, all of which
started as single subject measures. All
initially were introduced, reviewed,
considered, and debated as separate,
stand-alone legislation. Two of these
bills were defeated by majority vote
in the House. Two others lacked
sufficient merit to survive committee
hearings. These failed bills were
revived and, through bundling ...[,]
were allowed to ride “piggy-back”
on popular legislation and money
measures to enactment at the eleventh
hour of the 2008 general session.



For three reasons, however, we conclude that these facts—
even taken at face value, as we do when reviewing the grant of
a motion to dismiss—do not state a claim that the Bill violates
the single-subject rule.



¶ 50 First, the text of Article VI, Section 22 speaks to the
contents and title of the Bill itself; it makes no reference to
legislative motive. We have determined that the Bill itself,
in treating multiple programs related to education, handles
a “single subject”; we further determine that an itemized
list of those programs is a clear expression of the Bill's
content, which is what the clear-title rule requires. It is true
that in Wilson we identified the “purpose” of the single-
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subject rule as “preventing the combination of incongruous
subjects neither of which could be passed when standing
alone.” 148 P. at 1109 (emphasis added). But in light of
our tradition of liberally construing the single-subject rule,
see id., we have already concluded that the subjects in
the Bill are not incongruous in the constitutional sense.
Therefore, even taking at face value Appellants' assertions
that portions of the Bill “could [not] be passed when standing
alone,” Wilson neither requires nor empowers us to find them
unconstitutional solely on that basis if we have not determined
that they are “incongruous.” While the prevention of “log-
rolling” may be a purpose of the single-subject rule, the text
of that rule requires us to focus on a bill's contents, rather
than conducting a review of a law's “backstory” as revealed
in legislative history.



¶ 51 Second, Appellants have not identified—and we have
not independently found—any prior opinion of this court that
analyzes a single-subject claim by reference to the legislative
history of the bill at issue. Appellants cite McGuire, 603
P.2d 786, and Jensen v. Matheson, 583 P.2d 77 (Utah 1978),
for the proposition that this court has previously examined
legislative journals in its Article VI, Section 22 jurisprudence.
This is true, but those cases dealt with other provisions of
the section: respectively, the clear-title rule and a voting/



recordation provision. 27  McGuire, 603 P.2d at 790; Jensen,
583 P.2d at 79–80. These cases do not establish the propriety
of undertaking an extensive search of legislative history in
the application of the single-subject rule, and we are not
persuaded that we should depart from an examination of
the Bill on its face, at least absent any ambiguity or other
interpretive problems revealed by such a facial examination.
To do so would *1116  put us in the position of examining
the motives and strategies of the Legislature, rather than its
acts.



27 “The vote upon the final passage of all bills shall be by



yeas and nays and entered upon the respective journals



of the house in which the vote occurs.” UTAH CONST.



art. VI, § 22 (emphasis added). This provision clearly



contemplates an examination of material in addition to



the final bill; the single-subject rule does not.



¶ 52 Finally, where a bill has not been shown to violate
the single-subject rule, separation-of-powers considerations
make us hesitate to inquire into the internal process that led
to the bill's passage. Sometimes we are required to, as it were,
“pierce the veil” of the legislative text—for instance, when
a facially neutral bill is alleged to have some impermissible
invidious motive. And allegations of outright illegality, in the



form of bribery or the like, have their remedy elsewhere in the
law. But the line between forbidden “log-rolling” and mere
“horse-trading” may be a fine one, and we are not confident
in our ability—or even our constitutional power—to police it
in the manner which Appellants ask of us.



B. The Complaint did not State a
Violation of the Clear–Title Rule



[25]  ¶ 53 The Bill was entitled “MINIMUM SCHOOL
PROGRAM BUDGET AMENDMENTS.” Under this title
came a caption identifying the session in which the Bill
was submitted and its chief sponsor and sponsor in the
House. Under this caption came a double line, then the
following: “LONG TITLE[.] General Description: This bill
provides funding for the Minimum School Program and
other education programs. Highlighted Provisions: This bill:
[followed by a bullet-pointed list of short descriptions of the



various components of the bill].” 28  Appellants argue that the
Bill violates the clear-title rule for two reasons. First, they
argue that the “short title” is under-inclusive and misleading.
Second, they argue that the “long title” does not cure the
constitutional defect.



28 See Appendix for a representation of the entire



introductory section to the Bill, including both its “short”



and “long title.”



¶ 54 This court considered the clear-title rule in Utah's first
year of statehood. Ritchie v. Richards, 14 Utah 345, 47 P. 670
(1896). There, we held that a bill entitled “An act relating
to and making sundry provisions concerning elections,” id.



at 671 (emphasis added), could not constitutionally contain
a provision governing the appointment of persons to vacated
positions. Id. at 674. “This section,” we determined, “does not
relate to elections, nor does it concern elections. Therefore the
title does not embrace it.” Id.



¶ 55 A justice of a later generation enunciated general
principles that guide our application of the clear-title rule:



[T]he title is sufficient if it is not
productive of surprise and fraud and
is not calculated to mislead the
legislature or the people, but is of
such character as fairly to apprise
the legislators and the public of the
subject matter of the legislation and to
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put anyone having an interest in the
subject on inquiry.



Thomas v. Daughters of Utah Pioneers, 114 Utah 108, 197
P.2d 477, 508 (1948) (Latimer, J., concurring). A more recent
opinion saw the purpose of the clear-title rule as ensuring that
“the legislators will be advised of the subject and purpose of
the act in order that there be no misunderstanding, omitting,
nor burying or obscuring of what is being proposed.” Jensen,
583 P.2d at 80.



¶ 56 Here, the bill's “long title” informs the reader that “[t]his
bill provides funding for the Minimum School Program and
other education programs,” proceeding to give a full list of
those programs in bullet-point format. This is constitutionally
sufficient—if the “long title” can be considered part of the
“title” which the constitution says must “clearly express[ ]”
the bill's “subject.” UTAH CONST. art. VI, § 22.



¶ 57 Appellants insist it cannot be so considered. First,
they observe that Article VI, Section 22 speaks of the bill's
“title” in the singular. Second, they argue that our case law
has treated additional or supplementary titles of laws as
unnecessary surplusage. Third, they argue that the clear-title
rule is intended to benefit the public and that the public is
less likely than the legislators to notice the presence of such
additional titles.



*1117  ¶ 58 Appellees and Amicus counter that a “long title”
is an acceptable manner of observing the constitutional clear-
title rule, and that in this case the Bill's “long title,” as the
constitution requires, clearly expresses the Bill's subject. We
agree that the “long title” of this Bill is its title for purposes of
Article VI, Section 22 and that it clearly expresses the Bill's
subject. The Bill therefore does not violate the clear-title rule.



¶ 59 First, the fact that Article VI, Section 22 speaks of a bill's
“title” in the singular is not dispositive. The Bill before us
has a singular title. That title, it is true, is divided into a five-
word header (“MINIMUM SCHOOL PROGRAM BUDGET
AMENDMENTS”) and a longer title, which is in turn divided
into a “General Description” and a list of “Highlighted
Provisions.” But the text of Section 22 does not indicate how
long or detailed a bill's “title” must be, or whether it may be
divided into sub-parts. As we have interpreted and applied it
above, the single-subject rule permits one bill to treat multiple
aspects of the public education system. Accordingly, a title
such as the one this Bill has is arguably the fairest way of
putting legislators and citizens on notice of what the Bill



contains. 29  If the Bill's contents are constitutional in scope
—and we have determined that they are—then an itemized
description of them is a constitutionally acceptable way to
“clearly express [ ]” those contents.



29 General principles of separation of powers further



suggest that we ought to refrain from dictating to the



Legislature the form that the titles of its laws must take.



The state constitution requires only that titles clearly



express their bills' subjects. We are wary of imposing



further requirements.



¶ 60 Second, Appellants cite Edwards, 95 P. at 369, in
support of their argument that “the use of a second title
may be constitutionally improper.” The case is inapposite.
In Edwards, we determined that certain “extraneous matter
added to what constitutes the actual title is harmless. ...
[and] wholly unnecessary, and the elimination of this surplus
matter is ... required of us in order to preserve” an otherwise
constitutional law. Id. (emphasis added). But here we have,
if anything, the opposite situation. By itself, “MINIMUM
SCHOOL PROGRAM BUDGET AMENDMENTS” might
well be unconstitutionally under-inclusive. The “long title,”
with its list of programs contained in the Bill, removes the



cloud over the Bill's constitutionality. 30



30 Appellants also cite Marioneaux v. Cutler, 32 Utah



475, 91 P. 355, 359 (1907) (“[T]he Legislature may



not disregard the [clear-title rule] by simply making the



legislative intention clear in the act itself.”). But that



case upheld the challenged provision, since “a reasonable



doubt exist[ed] ... whether the subject of the act is



expressed in the title, [and] such doubt will be resolved



in favor of the act.” Id.



¶ 61 Third and finally, we disagree that the “long title” is
of use only to legislators. It is not written in technical or
misleading language. It puts anyone reading it, whether they
be a member of the legislature or of the general public,
on notice of the Bill's contents. For all these reasons, we
determine that the full title of the Bill comports with the
constitutional requirement that it “clearly express[ ]” the
subject of the Bill. UTAH CONST. art. VI, § 22.



CONCLUSION



¶ 62 We determine that Appellants do not have standing
to bring any of their claims under the traditional doctrine
of standing. We further determine that they lack standing
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to bring the Article X Claims even under the alternative
doctrine of public-interest standing. Accordingly, we vacate
the district court's grant of summary judgment and remand
with respect to those claims, directing the court on remand
to dismiss them for lack of standing. We further determine
that Appellants do have standing to bring the Article VI
Claims under the doctrine of public-interest standing. Since
their complaint fails to state a claim for violation of either
the single-subject or clear-title rules, however, we affirm the
district court's dismissal with respect to those claims.



Justice DURHAM authored the majority opinion in which
Associate Chief Justice NEHRING and Justice PARRISH
joined.



*1118  Justice LEE filed a concurring, dissenting opinion in
which Chief Justice DURRANT joined.



APPENDIX



[The following is a representation of the entire introductory
portion of the Bill, containing both its short title and its long
title]



MINIMUM SCHOOL PROGRAM BUDGET



AMENDMENTS



2008 GENERAL SESSION



STATE OF UTAH



[names of sponsoring legislators omitted]



LONG TITLE



General Description:
This bill provides funding for the Minimum School Program
and other education programs.



Highlighted Provisions:
This bill:



— establishes the value of the weighted pupil unit at
$2,577;



— establishes a ceiling for the state contribution
to the maintenance and operations portion of the
Minimum School Program for fiscal year 2008–09 of
$2,497,012,086;



— modifies provisions related to the funding of charter
schools;



— modifies requirements regarding instructional
materials;



— authorizes the use of appropriations for accelerated
learning programs for International Baccalaureate
programs;



— modifies the positions that qualify for educator salary
adjustments and increases the salary adjustments for
those positions;



— establishes and funds the following ongoing programs:



• a pilot project using a home-based educational
technology program to develop school readiness skills
of preschool children;



• a financial and economic literacy passport to track
student mastery of certain concepts;



• the Teacher Salary Supplement Program to provide a
salary supplement to an eligible teacher;



• stipends for special educators for additional days of
work;



• an optional grant program to provide an extended year
for math and science teachers through the creation of
Utah Science Technology and Research Centers;



• the High-ability Student Initiative Program to provide
resources for educators to enhance the academic
growth of high-ability students;



• the English Language Learner Family Literacy Centers
Program; and



• career and technical education online assessment;



— makes one-time appropriations for fiscal year 2008–09
for:



• pupil transportation to and from school;
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• the Beverly Taylor Sorenson Elementary Arts Learning
Program to provide grants to integrate arts teaching
and learning into selected schools; and



• classroom supplies;



— provides a repeal date for certain pilot programs;



— makes nonlapsing appropriations; and



— makes technical corrections.



Monies Appropriated in this Bill: [followed by nine
enumerated appropriations]



Other Special Clauses:



This bill provides an effective date.



This bill coordinates with H.B. 1 by providing
superseding and substantive amendments.



Utah Code Sections Affected: [followed by a list of sections
amended and enacted]



Justice LEE, concurring in part and dissenting in part:
¶ 63 In the past several decades, this court's standing
jurisprudence has strayed *1119  further and further from
its traditional mooring in the judicial power clause of the
Utah Constitution. Thus, although we have long recognized a
“traditional” conception of standing requiring individualized
injuries sustaining private rights of action, our more recent
decisions have exhibited increasing willingness to overlook
that requirement under a “public interest” exception. That
exception, as reconceived by the court today, stretches the
principle of standing beyond recognition.



¶ 64 I respectfully dissent from the majority's invocation
—and extension—of this “public interest” exception to
the traditional requirement of standing. Its methodology is
incompatible with the judicial power clause in Article VIII of
the Utah Constitution. That clause limits our authority to the
resolution of cases that fall within the traditional conception
of the judicial power. In overriding these constraints, the
majority robs the constitutional limits on our power of
meaningful content. It does so to uphold standing for the
Article VI claimants in this case on public interest grounds,
thereby subjecting the standing inquiry to the arbitrary
discretion of the court, under a standardless “test” that is little
more than a post-hoc justification for a preferred result. Under



this test, the standing question is left to a subjective, case-by-
case assessment of a majority of the court as to whether the
claims seem sufficiently “important” to merit review.



¶ 65 Instead of expanding the public interest exception,
I would repudiate our prior dicta on this point and reject
the exception altogether. And I would resolve the case
under a traditional formulation of standing—one requiring
an assertion of injury sustaining a private action. That
formulation, in my view, requires dismissal of all of the
claims at issue in this case, including the Article VI claims
the majority reaches on public interest grounds.



I. STANDING AS A CONSTITUTIONAL
COMPONENT OF THE JUDICIAL POWER



¶ 66 Standing is not a judge-made principle of judicial
restraint subject to common-law evolution over time. It is an
essential element of the constitutional provisions defining and
limiting the judicial power. Such an element requires careful
definition, rooted in an interpretation of the binding text of our
constitution. We assail the very principle of constitutionalism
when we ignore that interpretive role and opt instead to invoke
and refine standardless “exceptions” justifying (but failing to
explain) our case-by-case preferences to exercise jurisdiction
in some cases but not in others.



¶ 67 We recently underscored these central points in the
parallel context of our mootness doctrine. In Utah Transit
Authority v. Local 382 of the Amalgamated Transit Union,



2012 UT 75, 289 P.3d 582, we repudiated a freestanding, 1



discretionary “public interest” exception to the doctrine of
mootness, explaining that mootness is an essential “element
of the principles defining the scope of the ‘judicial power’
vested in the courts by the Utah Constitution,” not a “simple
matter of judicial convenience or ascetic act of discretion.” Id.
¶ 18. After identifying the historical basis for foreclosing the
use of judicial power to issue advisory opinions, our opinion
in Utah Transit Authority chided the parties for urging our
invocation of standardless “discretion” to exercise judicial
power withheld by traditional constitutional bounds, noting:



1 The Utah Transit Authority v. Local 382 of the



Amalgamated Transit Union opinion clarified that the



so-called “public interest” exception to our mootness



doctrine is not a one-part inquiry that may be “satisfied



by showing only that a matter involved the public



interest.” 2012 UT 75, ¶ 31 n.18, 289 P.3d 582. Rather,
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the exception requires a litigant to show that a matter “(1)



presents an issue that affects the public interest, (2) is



likely to recur, and (3) because of the brief time that any



one litigant is affected, evades review.” Id. ¶ 32. Because



we deemed the notion of a “public interest exception”



more confusing than helpful, we repudiated that label,



reinforcing our holding that the “public interest” alone is



an inadequate ground for exercising jurisdiction over a



moot case. Id. ¶ 33.



The notion of such discretion is repugnant to the very
idea of a written constitution. That document protects us
by setting forth fundamental limitations on government
authority that cannot be crossed or *1120  disregarded
as a matter of convenience or discretion. We accept that
principle as established orthodoxy on matters of individual
rights such as that of free speech or double jeopardy. But it
is no less viable on matters defining the structural scope of
the powers of the branches of government.
Id. ¶ 25 (citation omitted).



¶ 68 Our Utah Transit Authority opinion also clarified the
appropriate methodology for interpreting the constitutional
limits on our judicial power. While recognizing that the
text of Article VIII's articulation of “[t]he judicial power
of the state” does not “reveal the precise scope” of our
power, we emphasized “one fundamental point”: “The scope
of our authority is not a matter for the courts to define
at our preference or whim; we are constitutionally limited
to wield only ‘judicial power’ and may not act extra-
judicially (regardless of how interesting or important the
matter presented for our consideration).” Id. ¶ 20 (alteration in
original) (internal quotation marks omitted); see also Mellor
v. Wasatch Crest Mut. Ins., 2012 UT 24, ¶ 14, 282 P.3d
981 (“The limits on our jurisdiction are legal rules that
define the nature and extent of the judicial power, not mere
guidelines to be invoked or discarded at our whim.”). And to
give content to the text of the constitution, we turned to the
traditional understanding of the judicial power, identifying
long-established case law and constitutional history that
informed the mootness doctrine's limitations on the judicial



power. 2  Utah Transit Auth., 2012 UT 75, ¶¶ 21–24, 289 P.3d
582.



2 The majority seeks to undermine the import of our



Utah Transit Authority opinion on grounds purportedly



distinguishing mootness and standing. In the majority's



view, mootness somehow concerns only a “characteristic



of a dispute between the parties,” while standing simply



respects a “characteristic ... of the parties themselves.”



Supra ¶ 12 n.5. These are semantic distinctions without



any analytical difference. In reality, both mootness and



standing concern the interests of particular parties in a



particular dispute—such that the characteristics of both



the parties and the dispute are relevant. And because



both mootness and standing are jurisdictional doctrines



defining the limits of the judicial power, our analytical



approach to both should be consistent.



¶ 69 As set forth in detail below, an inquiry in this case
following the model set out in Utah Transit Authority reveals
that standing, like mootness, places well-defined, principled
limitations on the scope of Article VIII's grant of judicial



power. 3  So, although our constitution does not limit our
authority (as the federal constitution does) to the resolution
of a “case or controversy,” see supra ¶ 12 (noting this
discrepancy), the lack of such restriction is hardly a carte
blanche license to reach out to exercise any power we



deem expedient. 4  The separation-of-powers *1121  limits
on our authority are too important to be subsumed into
a standardless evaluation of the significance of a party's
underlying claims. If a party's standing turns on such an
evaluation, our interpretation of the scope of our power will
not be taken seriously, and we will leave ourselves open to
the impression (if not the reality) of arbitrariness.



3 Jenkins v. Swan, 675 P.2d 1145, 1149 (Utah 1983)



(“Inherent in the tripartite allocation of governmental



powers is the historical and pragmatic conviction that



particular disputes are most amenable to resolution in



particular forums. The requirement that a plaintiff have



a personal stake in the outcome of a dispute is intended



to confine the courts to a role consistent with the



separation of powers, and to limit the jurisdiction of



the courts to those disputes which are most efficiently



and effectively resolved through the judicial process.”);



Baird v. State, 574 P.2d 713, 717 (Utah 1978) (“To



invoke judicial power to determine the validity of



executive or legislative action, claimant must show that



he has sustained or is immediately in danger of sustaining



a direct injury as a result of that action. It is insufficient



to assert a general interest he shares in common with all



members of the public, viz., a generalized grievance.”).



4 In making this point, I am not suggesting that standing



under the Utah Constitution must necessarily coincide



in every particular with the federal doctrine of standing



as articulated by the United States Supreme Court.



Our Article VIII is not identical to its federal Article



III counterpart, and there may well be differences in



standing implied by the differences in the two provisions



as historically understood. And the federal doctrine



of standing has not always hewed consciously to the
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traditional conception of the federal judicial power. On



occasion, the federal formulation of standing would



appear to have been treated as a matter for case-by-



case adjustment on grounds of pure judicial policy—



grounds articulated without appropriate reference to the



text or traditional understanding of the judicial power.



See Hein v. Freedom From Religion Found., Inc., 551



U.S. 587, 609, 127 S.Ct. 2553, 168 L.Ed.2d 424 (2007)



(refusing to apply the Flast v. Cohen, 392 U.S. 83,



106, 88 S.Ct. 1942, 20 L.Ed.2d 947 (1968), exception



to traditional standing rules—which allows taxpayer-



standing where the constitutional provision allegedly



violated is a specific limitation on the taxing and



spending power—to encompass discretionary executive



branch expenditures and recognizing that Flast has been



confined to its facts). And where that has happened, we



would certainly be free to reach our own independent



judgment as to the appropriate limitations on our power



—hopefully with reference to the governing text and its



traditional understanding.



¶ 70 Thus, I cannot accept the “public interest” test invoked
by the court. I would instead interpret Article VIII of our
constitution to confine the authority of the Utah courts to
hear cases filed by private plaintiffs only where they vindicate
“private rights,” as that term was historically understood
at the time of the framing of the Utah Constitution. That
standard requires dismissal of all claims in this case for lack
of standing.



¶ 71 In the sections that follow, I set forth the historical basis
for the standard I would adopt, show that this standard is
compatible with most all of the holdings (but not some of the
dicta) from our court on the law of standing, and explain why
the citizen-plaintiffs in this case lack standing.



II. THE TRADITIONAL CONCEPTION OF STANDING



¶ 72 Under the framework employed in Utah Transit
Authority, we must take seriously our role of interpreting
the judicial power clause of Article VIII. And in interpreting
that clause, we must examine the traditional understanding
of the judicial power, identifying limits on the judicial
power in established case law and in our constitutional
history. If the traditional standing requirement is rooted
in the constitution, it cannot be seen as a mere salutary
invention of this court or as a matter within our power to



“relieve” a plaintiff of fulfilling. See supra ¶ 13. 5  Instead,
it must be understood as a constraint on the exercise of
judicial power that we are duty-bound to follow—just as



we are with any provision of the constitution—unless and
until the people repeal or amend the terms of Article VIII.
As detailed below, I would find that the standing limits on
our judicial power are indeed constitutionally rooted. This
conclusion necessarily forecloses the majority's approach—
of announcing an evolving set of discretionary standards
endorsing claimants we deem “appropriate” or claims we find
within the “public interest.”



5 For the same reasons, I am puzzled by the majority's



insistence that the prescription of evolving “public



interest” principles of standing is somehow “not the type



of jurisprudential development ... requir[ing] explicit



textual authorization.” Supra ¶ 16 n.9. If the majority



means to suggest that we have some sort of common-law



authority to extend our constitutionally granted power,



then I couldn't disagree more; any common-law authority



we possess is foreclosed by the limiting text of the



constitution. State v. Walker, 2011 UT 53, ¶ 34, 267 P.3d



210 (Lee, J., concurring) (“Where the judge's primary



lawmaking authority has been usurped by legislative or



constitutional enactments, he cannot ignore the original



meaning of the law without exceeding the bounds of



his judicial authority as a secondary interpreter and not



a primary lawgiver.”). And if, on the other hand, the



court finds some sort of implicit textual authority in the



constitution, then it is incumbent on the court to identify



the implication it sees. Its failure to do so speaks loudly



and reinforces for me what is both explicit and implicit



in the grant of “judicial power,” which is that we are



constitutionally limited to exercise the kind of power that



was traditionally, historically afforded to the courts in the



issuance of “writs” and the decision of “cases.”



¶ 73 The starting point for this analysis, of course, is the text of
Article VIII. That provision confers on our courts the “judicial
power,” and it speaks of our authority to issue “writs” and to
decide “cases.” UTAH CONST. art. VIII, §§ 1, 3, 5. These
are definite terms with fixed content that place meaningful
restrictions on the exercise of judicial power. First, because
the power we wield must be “judicial,” we are foreclosed
from making law or announcing our views in an advisory
or other non-judicial posture. See, e.g., Utah Transit Auth.
v. Local 382 of the Amalgamated Transit Union, 2012 UT



75, ¶ 23, 289 P.3d 582. 6  And second, our exercise *1122
of the judicial power must be in the context of the issuance
of “writs” or in our resolution of “cases,” a formulation that



implies a particular form for exercising the judicial power. 7



6 This point forecloses the majority's suggestion that



the only constraint on our power (in a constitution
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lacking a “case or controversy” requirement) is the



separation of powers proscription on our exercise of



powers “ ‘appertaining to’ ” one of the other branches of



government. See supra ¶ 12 n.4 (quoting UTAH CONST.



art. V, § 1). That argument misses the core point. The



power we possess under the constitution is limited to



that which is “judicial” in nature. We may not act in



a non-judicial manner—as by issuance of an advisory



opinion—even if doing so does not tread on the powers



of another branch of government.



That conclusion highlights the question for resolution



here, which is whether a decision on a case falling



outside the scope of our traditional doctrine of



standing is an appropriate exercise of “judicial



power.” We should answer that question, as we



did in Utah Transit Authority, with reference to



the historical limits on the judicial power in our



constitutional history. And if that history cuts against



public interest standing, we should reject that doctrine



as ultra vires under our constitution. For that same



reason, the historical, established understanding of the



judicial power is no mere “pragmatic conviction,”



but a constitutional requirement—one rooted in the



notion of the “judicial power” that persists even “in



the absence of a textual requirement of ‘case or



controversy’ akin to those of the federal Article III.”



Supra ¶ 12 n.4.



7 This, together with the extensive historical discussion



below, is the answer to the question that the majority



finds lacking in my opinion. See supra ¶ 16 n.9 (asserting



that “the dissent does not suggest what does follow



from our constitution's lack of a ‘case or controversy’



requirement”). What follows from the text and structure



of our constitution is the conclusion that while our courts



may not be limited to the resolution of what amounts to



a federal “case or controversy,” they are confined to the



exercise of the “judicial power” in the issuance of “writs”



and the decision of “cases.” Our state constitutional



regime may thus be quite close to that which governs our



federal counterparts. Whatever the differences, it surely



cannot be said that our judicial power is unfettered, or



that it is subject to any evolving limits that we may wish



to impose.



¶ 74 Our interpretation of Article VIII, then, must be informed
by an analysis of the traditional nature of the judicial power
and of the types of writs and cases traditionally resolved in
the courts. And in my view, the relevant history is clear.
Established case law in Utah and elsewhere has long limited
the judicial power to the resolution of suits brought by private
parties in cases involving so-called “private rights.”



¶ 75 Eighteenth- and nineteenth-century precedent
established important limitations on the sorts of writs and
cases that could be initiated by private parties and entertained
by courts. The traditional formulation in the case law
uniformly held that suits involving “public rights”—interests
held by the public generally and not by individuals—could



not be initiated by private plaintiffs. 8  Specifically, in actions
involving criminal prosecutions, public nuisances, and writs
of mandamus, the courts held that private individuals could
not maintain actions vindicating public rights. For me, these
cases establish a key element of the doctrine of standing as
a gateway to the invocation of the judicial power: Private
parties lack standing to sue to vindicate public rights, which
must be asserted by government representatives and not by



private individuals. 9



8 Ann Woolhandler & Caleb Nelson, Does History Defeat



Standing Doctrine?, 102 MICH. L. REV. 689, 694



(2004) (“The question of which parties may properly



come to court to vindicate ... different kinds of legal



rights is central to the issue of standing.... [I]t is worth



noting ... the ubiquity of the twin ideas of public control



over public rights and private control over private rights



[in early American cases].”); see California v. San Pablo



& Tulare R.R. Co., 149 U.S. 308, 314, 13 S.Ct. 876,



37 L.Ed. 747 (1893) (“The duty of this court, as of



every judicial tribunal, is limited to determining rights



of persons ... which are actually controverted in the



particular case before it.”); Bigelow v. Hartford Bridge



Co., 14 Conn. 565, 579 (1842) (“[T]he very object of all



suits, both at law and in equity,” is “[t]o preserve and



enforce the rights of persons, as individuals, and not as



members of the community at large.”).



9 While the analysis is rooted in tradition and history, the



core point is hardly new to this court. In Jenkins v. Swan,



we concluded that “[t]he liability of one individual to



another under the law ... is a matter of private rights”



and that “[p]rivate-rights disputes ... lie at the core of



the historically recognized judicial power.” 675 P.2d



1145, 1149 (Utah 1983) (second and fourth alterations in



original) (internal quotation marks omitted). We should



hew to that traditional understanding in this case.



A. The Criminal Law Example



¶ 76 Since before the founding of the Utah Constitution,
it has been widely “understood [that] the tort action [is]
under private control and the criminal action [is] under public
control.” Ann Woolhandler & Caleb Nelson, Does History
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Defeat Standing Doctrine?, 102  *1123  MICH. L. REV.
689, 696 (2004). Early American courts uniformly proscribed



the private prosecution of criminal actions. Id. at 696–700. 10



Concerns about giving private parties control over claims
belonging to the general public drove this proscription. See
Foute v. State, 4 Tenn. 98, 98–99 (1816). Courts feared that
“leaving prosecutions to every attorney who will take a fee to
prosecute” would frustrate “[t]he designs of the constitution”
and permit “the innocent to be oppressed or vexatiously
harassed” without “the responsibility imposed by the oath of
the solicitor-general[,] by his selection for the discharge of
these duties, [and] by the confidence of the public reposed
in him.” Id. at 99–100; see Markham v. Close, 2 La. 581,
587 (1831) (worrying that private prosecutions would reflect
“the promptings of envy, malice, and all uncharitableness”).
Thus, as the U.S. Supreme Court put it in 1842, “from
the very nature of an indictment, and the sentence thereon,
the government alone has the right to control the whole
proceedings and execution of the sentence.” United States v.
Murphy, 41 U.S. (16 Pet.) 203, 209, 10 L.Ed. 937 (1842).



10 See 1 JOEL PRENTISS BISHOP, COMMENTARIES



ON THE LAW OF CRIMINAL PROCEDURE § 26, at



15 (Boston, Little, Brown, & Co., 2d ed. 1872) (“In all



the States of our Union, and in the tribunals of the United



States, criminal prosecutions are carried on by a public



officer, learned in the law, and chosen for this particular



purpose.”).



¶ 77 Early Utah criminal law followed this pattern and
confirms that actions by individuals to prosecute public
wrongs are not within the judicial power. Utah courts
carefully differentiated between the individual-specific harm
typical to civil cases and the society-level harm involved
in criminal matters. See Snow v. Snow, 13 Utah 15, 43 P.
620, 622 (1896) (though a private party may benefit from
a criminal contempt charge, it is imposed “to vindicate the
authority and dignity of the people, as represented in and by
their judicial tribunals”). Criminal process was appropriate
for the latter, but not for the former. As one early opinion
put it, “[criminal] punishment is not meted out as a ‘balm to
hurt mind.’ Nor is there in the law aught of malice against
him who is punished. The power is exercised by the court as
the representative, in this respect, of the people,—the ultimate
sovereigns,—and in their interest and for their good.” In re
Whitmore, 9 Utah 441, 35 P. 524, 528–29 (1894) (internal
quotation marks omitted). Thus, territorial criminal statutes
required “the prosecuting attorney, or other counsel for the
people, [to] open the cause, and offer the evidence in support
of the indictment.” Territory v. Catton, 5 Utah 451, 16 P. 902,



908 (1888) (quoting CRIM. CODE LAWS UTAH § 257(2),
(5), (6) (1878)), rev'd on other grounds by Calton v. Utah,
130 U.S. 83, 9 S.Ct. 435, 32 L.Ed. 870 (1889). Though courts
allowed private counsel to aid public prosecutors during trial,
People v. Tidwell, 4 Utah 506, 12 P. 61, 64 (1886), I can find
no instance of a private party indicting or trying a criminal
suspect independent of state involvement. This is just the
first of several indications that in the era of the founding of
the Utah Constitution, the judicial power was understood to
restrict the vindication of public rights to public officials—
and to do so on the basis of a concern about the capacity of
private litigants to account for the public weal and without
regard to the importance of the issue involved.



B. Nuisance Law



¶ 78 This limitation was not confined to criminal
prosecutions, however. Under the law of “public nuisance,”
for example, early American courts enforced the familiar
principle that “[t]he public authorities alone can complain of
nuisances, while they remain public or general.” Seeley v.



Bishop, 19 Conn. 128, 135 (1848). 11  And this rule was rooted
in a broader principle: “Upon general principles, that common
interest, which belongs equally to all, and in which the parties
suing have no special or peculiar property, will not maintain
a suit.” Barr v. Stevens, 4 Ky. (1 Bibb.) 292, 293 (1808).



11 See also, e.g., Harrison v. Sterett, 4 H. & McH. 540, 548



(Md.Prov.Ct. 1774) (argument of counsel) (“[P]ublic



wrongs being a general injury to the community are to be



redressed and punished by a public prosecution....”).



¶ 79 Again, moreover, the proscription of private prosecution
of public rights was justified *1124  by concerns about
private parties' incapacity to account for broader societal
interests. Thus, common-law commentators noted the need



for “avoiding multiplicity of suits” 12  and of limiting
defendants' exposure to a single proceeding filed by public
authorities rather than allowing “every subject in the



kingdome ... to harass the offender with separate actions.” 13



12 1 EDWARD COKE, THE FIRST PART OF THE



INSTITUTES OF THE LAWS OF ENGLAND 56a



(London, James & Luke G. Hansard & Sons 19th ed.



1832) (1628) (stating that “if any one man might have



an action [for public nuisance], all men might have



the like”); William B. Hale, Parties to Actions, in 15
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456, 473 (William M. McKinney ed., N.Y., Edward



Thompson Co. 1899) (stating that the rule “prevent[s] a



multiplicity of suits”).



13 3 WILLIAM BLACKSTONE, COMMENTARIES



*219.



¶ 80 Though the public nuisance rule was subject to an
exception, the exception itself only confirmed the public-/
private-rights distinction. It held that a public nuisance action
could be maintained where the nuisance resulted in “special
damage” to the plaintiff—“an injury different in kind from



that of which the public complains.” 14  The law in this
area was settled at the time of the founding of the Utah
Constitution. As William Hale put it in a treatise penned at
about the time our Utah framers established our founding
document,



14 Commonwealth v. Webb, 27 Va. (6 Rand.) 726, 729



(1828); see Pennsylvania v. Wheeling & Belmont Bridge



Co., 54 U.S. (13 How.) 518, 566, 14 L.Ed. 249 (1851)



(“[A] public nuisance is also a private nuisance, where



a special and an irremediable mischief is done to an



individual.”); COKE, supra note 12, at 56a (stating that



a man may have “an action upon a [public nuisance]



case” if he has “a particular damage” meaning “special



damage, which is not common to others”); Hale, supra



note 12, at 473 (same).



[t]he interest which an individual has in common with all
other citizens or members of the state or municipality is
insufficient to authorize him to maintain an action founded
upon a public wrong affecting the people at large in the
same manner. A party cannot vindicate the rights of others
by process in his own name, nor employ civil process to
punish wrongs to the public.
William B. Hale, Parties to Actions, in 15
ENCYCLOPEDIA OF PLEADING AND PRACTICE
456, 472–73 (William M. McKinney ed., N.Y., Edward
Thompson Co. 1899) (footnote omitted).



¶ 81 Utah's early nuisance law is identical, in that it held that
“private individuals ... [could] not champion purely public
rights.” Lewis v. Pingree Nat'l Bank, 47 Utah 35, 151 P. 558,
561 (1915). Our early cases indicate that “[n]o doubt the
rule is well established that private persons may not invoke
the aid of the courts to abate public nuisances, unless they
can show that they suffer some special or peculiar injury or
damage which is not common to the rest of the community.”
Id.; Startup v. Harmon, 59 Utah 329, 203 P. 637, 640 (1921)
(same). Not only was the plaintiff required to show special
injury, but that injury was also required to be “different



not merely in degree but in kind from that suffered by the
public at large.” Muir v. Kay, 66 Utah 550, 244 P. 901,
905 (1925) (internal quotation marks omitted). If a different
rule obtained, “a discharge in one case would be no bar to
another, and thus there would be no end to litigation.” Id.
This precedent thus illustrates that, at and near the founding
of the Utah Constitution, suits brought by private individuals
to redress public wrongs were not the kind of “cases” subject
to the judicial power.



C. Mandamus



¶ 82 Early mandamus actions in other jurisdictions conform
with this understanding. The general rule was consistent with
the practice of reserving “public” claims for public officials
and allowing private suits only for special, individualized
injuries. Chief Justice Lemuel Shaw articulated this principle
as “[u]ndoubtedly” the law in Massachusetts: “[A] private
individual can apply for a writ of mandamus only in a
case where he has some private or particular interest to be
subserved, or some particular right to be pursued or protected
by the aid of this process, independent of that which he holds
in common with the public at large; and it is for the public
officers exclusively to apply, where public rights are to be
subserved.” In re *1125  Wellington, 33 Mass. (16 Pick.) 87,
105 (1834).



¶ 83 Utah's judicial ancestry is in line with the approach
prescribed by Chief Justice Shaw and squarely supports the
limitation on our power overridden by the majority today.
Specifically, Utah's early mandamus cases required plaintiffs
to show that they had “some peculiar interest separate and
distinct from that of the community in general.” Startup, 203
P. at 640. Only then could the plaintiff satisfy Utah statutory
law allowing mandamus to issue for “part[ies] beneficially
interested.” See Crockett v. Bd. of Educ., 58 Utah 303, 199 P.
158, 159–61 (1921). In Crockett, this court noted that “there
are no fixed rules for determining” who is a beneficially
interested party, but also confirmed that



[a]ll agree ... that mandamus
proceedings should not be upheld
on the part of an individual who,
under the guise of correcting official
delinquencies, uses the writ merely as
a means of vexing and annoying public
officials when he has no special or
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peculiar interest, as distinguished from
that of the general community.



Id. at 160. With this in mind, the court in Crockett granted
a taxpayer's writ to compel a school board to publish
statutorily required annual financial statements because the
statute involved “was designed for the benefit and interests
of the citizen taxpayers so that they [could] be informed as to
whether or not the financial affairs of the school district each
year have been properly and lawfully conducted on the part
of the board of education.” Id. at 159–60.



¶ 84 In Startup, by contrast, the court rejected the standing
of a taxpayer who sought to command a county to satisfy a
statutory duty to provide funds to support widowed mothers.
203 P. at 638. The court's opinion in Startup analyzed the
standing of a mandamus petitioner in a manner consistent
with public nuisance standing: “If the nuisance affects him
only in the same manner and to the same extent that it affects
the people of the community in general, it is an elementary
rule of practice that he would have no standing as a plaintiff
in such proceeding. If, however, he is peculiarly affected or
injured by the nuisance, then, under all the authorities, he has
the right to institute an action in his own name to abate the
nuisance.” Id. at 640.



¶ 85 Applying these principles, the Startup court dismissed
the petitioner's claim for lack of standing because the
petitioner was not part of the class protected or benefited by
the statute (widowed mothers), but was instead a member of
“the community in general” who “ha[d] no greater interest
than any other resident.” Id. at 640–41. Distinguishing
Crockett, the court reiterated that the petitioner in that case
had “come within the class of persons ... specially interested
in the relief applied for”—residents of a particular school
district. Id. at 641. At the same time, the court doubted that
standing would have been found in Crockett had the taxpayer
not been such a resident. Id. In such case, the Crockett
taxpayer would have been similar to the Startup petitioner—
no more than “interested as a citizen in seeing that the law
was enforced.” See id.



¶ 86 Seeing “no reason” in law to sustain standing by a citizen
merely interested in assuring the enforcement of the law,
the court rejected the Startup petitioner's standing. Id. In so
doing, the court noted that “[a]ny widowed mother of the
class mentioned, for whose relief the law was enacted, would
undoubtedly have the right to apply for a writ of mandate to
compel an enforcement of the law,” and that “[a]ny attorney
authorized to represent the county ... would have the right ...



to institute [a] proceeding.” Id. But a “person whose relation
to the case” is merely that of a citizen seeking enforcement of
the law could not be sustained without “set [ting] at naught”



the rules of standing in mandamus. 15  Id.



15 The majority misses the essence of these cases in



attempting to extend Crockett v. Board of Education, 58



Utah 303, 199 P. 158 (1921), to sustain standing for the



Article VI petitioners in this case. See supra ¶ 27 n.14.



That provision—like many others in our constitution and



statutes—could be said to be “designed for the public



interest and benefit.” Supra ¶ 27 n.14 (citing Laney v.



Fairview City, 2002 UT 79, ¶ 34, 57 P.3d 1007). But the



standing question for mandamus actions under our cases



is not whether the law to be vindicated is designed to



protect a “public interest” that encompasses the plaintiffs



filing suit. It is whether the plaintiffs can be deemed to



be vindicating a “special or peculiar interest” rather than



“that of the general community” at large. Crockett, 199



P. at 160–61. The petitioner in Crockett was deemed



to qualify because he was a member of a subset of



the citizenry at large, but one specifically covered by a



statute aimed at those “beneficially interested in having



a statement prepared and published in the manner in



which the law expressly and clearly enjoins.” Id. at



161. The petitioner in Startup, by contrast, was simply



a member of the community at large, one who was



simply “interested as a citizen in seeing that the law was



enforced.” Startup, 203 P. at 641.



As explained in greater detail below, infra ¶¶ 117–18,



the Article VI claimants in this case fall in the latter



category. Their only interest is as citizens seeking



enforcement of laws that protect all Utah citizens



equally. If it is enough to sustain public interest



standing to note that the law being vindicated is



“designed for the public interest and benefit,” nothing



will be left of the key distinction in Crockett and



Startup. The same can be said of any law, so the



majority's argument must be rejected if we are to retain



any semblance of a limit on the doctrine of standing.



*1126  D. The Root of Standing Doctrine



¶ 87 This historical practice of differentiating between
public and private rights is fundamental. The above-cited
cases distinguishing private and public rights represent not
just a traditional policy preference for public control over
public actions, but a principle long understood to define and
establish limits on the judicial power.
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¶ 88 Prohibiting private parties from vindicating grievances
shared by the general community plays an important role



in maintaining the separation of powers. 16  Thus, in the era
leading up to the founding of the Utah Constitution, American
courts widely accepted the public-/private-rights distinction
as an element of “standing” or a limit on the gateway to the



judicial power. 17  Respect for that principle is essential to
honoring constitutional limits on the powers of the judicial
branch of government.



16 The majority recognizes this core point at a high



level of generality, conceding that the judicial power



is not unlimited and that there are “certain standing



requirements” that “emanate from the principle of



separation of powers.” See supra ¶ 12 n.4 (internal



quotation marks omitted). But the court fails to identify



any such limitations, or to assess whether the public



interest exception may exceed them. Thus, the court's



concession stands as an acknowledgement that its



decision may tread on the principle of separation of



powers—without any analysis of whether it does so.



17 Ann Woolhandler & Caleb Nelson, Does History Defeat



Standing Doctrine?, 102 MICH. L. REV. 689, 691



(2004) (“[T]here was an active law of standing in the



eighteenth and nineteenth centuries. To be sure, early



American courts did not use the term ‘standing’ much ....



[b]ut eighteenth-and nineteenth-century courts were well



aware of the need for proper parties, and they linked



that issue to the distinction between public and private



rights.”); see Kendall v. United States ex rel. Stokes,



37 U.S. 524, 619, 12 Pet. 524, 9 L.Ed. 1181 (1838)



(articulating a notion of the “judicial power” under



which “private rights are to be enforced by judicial



proceedings”).



¶ 89 When we exceed our constitutional authority, we
necessarily tread on ground that belongs to a coordinate
branch of government. As we noted in Jenkins v. Swan,
“[t]he requirement that a plaintiff have a personal stake in
the outcome of a dispute is intended to confine the courts
to a role consistent with the separation of powers, and to
limit the jurisdiction of the courts to those disputes which are
most efficiently and effectively resolved through the judicial
process.” 675 P.2d 1145, 1149 (Utah 1983). And as we
explained in Baird v. State, “[t]o grant standing to a litigant,
who cannot distinguish himself from all citizens, would be a
significant inroad on the representative form of government,
and cast the courts in the role of supervising the coordinate
branches of government.” 574 P.2d 713, 717 (Utah 1978).



¶ 90 When a dispute implicates commonly held public
rights, the prerogative to advocate that interest belongs
to the body politic generally, not to private individuals.
And the advocacy of such public rights belongs either to
government representatives suing for the public in court, or
to the representative branches of government. As we put it
in Jenkins v. Swan, “the airing of generalized grievances and
the vindication of public rights are properly addressed to
the legislature, a forum where freewheeling debate on broad
issues of public policy is in order.” 675 P.2d at 1149–50.



¶ 91 We cannot simultaneously honor these fundamental
restraints on our power while defining that power through
ad hoc, discretionary standards rooted in our sense of the
*1127  “importance” of or “public interest” in the issues



presented. See Utah Transit Auth., 2012 UT 75, ¶¶ 17, 32 &
n.18, 289 P.3d 582 (rejecting freestanding “public interest”
exception to the mootness doctrine; noting that the doctrine
is not a “principle of our own creation” which we may
“abolish ... at our whim, on the ground ... that the question
presented is sufficiently important or interesting to merit our



attention”). 18  These are not legal restraints on our power.
They are a hollow assurance that we will exercise it only
where we think it is expedient to do so. That is troubling, as
it threatens to blur the lines of standing with our views on the
underlying merits.



18 Even proponents of “public right” standing recognize



this failing. See John Dimanno, Beyond Taxpayers' Suits:



Public Interest Standing in the States, 41 CONN. L.



REV. 639, 667 (2008) (“[I]t leaves a great deal—perhaps



too much—discretion in the hands of judges, where



somewhat subjective line-drawing inevitably occurs in



distinguishing between those public actions worthy of



adjudication and those that are not. Another concern is



that in deciding whether the doctrine applies, judges must



be sure to separate the issue of standing from the merits



of the case, a difficult task for any adjudicator.”).



¶ 92 We should repudiate the public interest approach and
reiterate and clarify the traditional formulation of the doctrine
of standing. We should decide this case in accordance with
that traditional formulation.



III. PUBLIC INTEREST STANDING IN UTAH CASES



¶ 93 Our modern standing cases do not foreclose the approach
I advocate; they leave plenty of room for faithful adherence to
the traditional standing formulation. Prior to today's decision,
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our cases have only occasionally adverted to a “public
interest” notion of standing, and almost always in dicta (as an
alternative to traditional standing). Today the court crosses a
significant, problematic line. It extends the dicta in our cases
to a square holding, and does so in a manner that deprives
the limits of the public interest exception of any meaningful
content.



A. The Private Right Limitation in Our Law



¶ 94 The holdings in most of our cases (if not always the
dicta) have effectively maintained traditional limitations on
standing. In Jenkins v. Swan, for example, we foreclosed
standing in cases where “other potential plaintiffs with a more
direct interest in [the] particular question” exist. 675 P.2d
1145, 1151 (Utah 1983). This holding appropriately prefers
parties that meet traditional standing requirements. See id. at
1150 (“[T]his Court will not readily relieve a plaintiff of the ...
requirement of showing a real and personal interest in the
dispute.”); York v. Unqualified Wash. Cnty. Elected Officials,
714 P.2d 679, 680 (Utah 1986) (per curiam).



¶ 95 We departed from that approach to some extent in Utah
Chapter of the Sierra Club v. Utah Air Quality Board, 2006
UT 74, 148 P.3d 960, where we outlined the parameters
of an expanded “public right” standing. But that discussion
was dicta and not controlling. Because the plaintiff satisfied
traditional standing requirements, the court did not need to
opine about an alternative (public right) standing test. See id.



¶ 32. 19



19 See Cedar Mountain Envtl., Inc. v. Tooele Cnty.



ex rel. Tooele Cnty. Comm'n, 2009 UT 48, ¶



9, 214 P.3d 95 (finding that the plaintiff met a



statutory standing requirement—which incorporated the



traditional standing test—before commenting on its



standing under the alternative standing test); Haymond v.



Bonneville Billing & Collections, Inc., 2004 UT 27, ¶ 6,



89 P.3d 171 (stating that plaintiffs failed to satisfy either



the traditional or the alternative standing test).



¶ 96 To my knowledge, we have only once employed the
Sierra Club dicta in a case where we found traditional
standing lacking: in City of Grantsville v. Redevelopment
Agency of Tooele City, 2010 UT 38, ¶ 16, 233 P.3d 461. In
that case, we upheld a municipality's “alternative” standing
to litigate a contract matter involving a claim for breach
of a development agreement. Id. Yet although the City
of Grantsville opinion upholds Grantsville City's standing



on public interest grounds, id., that conclusion was again
unnecessary. The city, after all, was a signatory to the
agreement with an express right to receive proceeds of the
development, and as such it was unquestionably a third-



*1128  party beneficiary 20  with a traditional, private-right



interest in the contract dispute. 21  See id. ¶¶ 4, 6.



20 See SME Indus., Inc. v. Thompson, Ventulett, Stainback



& Assocs., Inc., 2001 UT 54, ¶ 47, 28 P.3d 669 (“Third-



party beneficiaries are persons who are recognized as



having enforceable rights created in them by a contract



to which they are not parties and for which they give



no consideration.... The contract must be undertaken



for the plaintiff's direct benefit and the contract itself



must affirmatively make this intention clear.” (internal



quotation marks omitted)).



21 See Holmes Dev., LLC v. Cook, 2002 UT 38, ¶ 53,



48 P.3d 895 (stating that third-party beneficiaries of a



contract have standing to sue under that contract).



¶ 97 In City of Grantsville the court claimed not to reach the
third-party beneficiary basis for standing. See id. ¶ 14 & n.2
(acknowledging that third-party beneficiaries have traditional
standing to sue under a contract, but concluding not to
“address this issue” because Grantsville City “does not argue
it”). But in my view the court necessarily (if implicitly) relied
on this ground, as Grantsville City's third-party beneficiary
status is the only plausible legal basis for its standing.



¶ 98 For one thing, the City's failure to cite a third-
party beneficiary basis for its standing could not have been
dispositive. Standing is jurisdictional and is thus a matter the
court has an obligation to consider sua sponte. Utah Transit
Auth. v. Local 382 of the Amalgamated Transit Union, 2012
UT 75, ¶ 26 & n.17, 289 P.3d 582. And once we determine to
reach an issue, we can hardly be required to blind ourselves



from considering authority of relevance to its resolution. 22



So we were not at all foreclosed from relying on the city's
third-party beneficiary status in upholding its standing.



22 See Patterson v. Patterson, 2011 UT 68, ¶ 18, 266 P.3d



828 (considering a controlling statute not raised by the



parties below and explaining that “we routinely consider



new authority relevant to issues that have properly been



preserved” and that “we have never prevented a party



from raising controlling authority that directly bears



upon a properly preserved issue”).



¶ 99 And in my view the court must have relied on that
status in its decision. A complete stranger to a contract would
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never be granted standing to sue to enforce it. See Hooban v.
Unicity Int'l, Inc., 2012 UT 40, ¶ 24, 285 P.3d 766 (“[Plaintiff]
was deemed a stranger to the contract, and as such he had
no rights to enforce it or obligations under it.”). And the
enforcement of a mere contract is not a matter of fundamental
public importance; surely it is less so than the constitutional
claims under Article X deemed insufficient by the majority
today. See supra ¶ 35. So even the City of Grantsville opinion
is not really authority for public interest standing generally
(and certainly not public interest standing in contract actions
brought by third parties); it is better viewed as endorsing the
standing of a named third-party beneficiary who failed to
press a third-party beneficiary argument.



¶ 100 This case is thus a significant milestone. It marks
the first time the court has endorsed a general theory of
public interest standing in a square holding. That holding
is problematic on many levels. In addition to ignoring the
traditional limits on our authority under Article VIII, the
public interest exception undermines at least two strands of
our case law requiring a real party in interest to bring its own
claims.



¶ 101 First, rule 17 of the Utah Rules of Civil Procedure
requires that “[e]very action shall be prosecuted in the name
of the real party in interest.” Standing overlaps with the real
party in interest requirement “inasmuch as both terms are used
to designate a plaintiff who possesses a sufficient interest
in the action to be entitled to be heard on the merits.” 6A
CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE
AND PROCEDURE § 1542 (3d ed. 2012). Courts generally
define a real party in interest as “the person who is the true
owner of the right sought to be enforced.” See Pillsbury
Co. v. Wells Dairy, Inc., 752 N.W.2d 430, 435 (Iowa 2008)
(internal quotation marks omitted). So, even if a merely
“competent” or “appropriate” party could establish standing
under the proposed “public interest” principle, it would have
to satisfy other rules governing parties in dispute, including
the requirement that it be the *1129  true owner of the right



sought to be enforced. 23



23 See Shurtleff v. Jay Tuft & Co., 622 P.2d 1168, 1172



(Utah 1980) (“A defendant has the right to have a cause



of action prosecuted by the real party in interest to



avoid further action on the same demand by another



and to permit the defendant to assert all defenses or



counterclaims available against the real owner of the



cause.”).



¶ 102 Second, we have traditionally limited a litigant's
ability to assert a third party's rights. See Shelledy v. Lore,
836 P.2d 786, 789 (Utah 1992). Third-party vindication of
another's rights is generally proper only if “some substantial
relationship between the claimant and the third parties
[exists],” if it is impossible for the rightholders to assert
their own constitutional rights, and if the third parties'
constitutional rights would be diluted “were the assertion of
jus tertii not permitted.” Id. (internal quotation marks omitted)



¶ 103 We have recognized these limitations for good reason.
As the U.S. Supreme Court has explained, “ ‘courts should not
adjudicate [a third party's] rights unnecessarily,” as “it may
be that in fact the holders of those rights ... do not wish to
assert them’ ” and the “third parties themselves usually will
be the best proponents of their own rights.” Wilderness Soc. v.
Kane Cnty., 632 F.3d 1162, 1171–72 (10th Cir. 2011) (second
alteration in original) (quoting Singleton v. Wulff, 428 U.S.



106, 113, 96 S.Ct. 2868, 49 L.Ed.2d 826 (1976)). 24  Thus,
courts “should prefer to construe legal rights only when the
most effective advocates of those rights are before them.” Id.
at 1172 (internal quotation marks omitted).



24 See Lyon v. Bateman, 119 Utah 434, 228 P.2d 818, 824



(1951) (“We believe the departments of the state should



be first given a fair opportunity to settle their differences



before being harassed by litigants who seek to have the



courts render advisory judgments prematurely.”).



¶ 104 I dissent because I see no basis in our precedent or
elsewhere for abandoning these principles. I find no comfort
in the fact that the approach embraced by the majority today
“is not unusual in state jurisprudence.” Supra ¶ 16. That is
apparently true. But it is also beside the point if the trends in
caselaw outside of Utah are incompatible with the provisions
of the law that we are bound to enforce. And that is exactly
how I see the authority before us.



¶ 105 The state precedent cited by the majority rests
entirely on the faulty premise of “standing” as a judge-made
principle of prudential restraint. In adopting a public interest
conception of standing, these state courts have routinely
ignored the governing constitutional language—with the
dismissive assertion that the federal “case or controversy”
limitation is not a part of the state judicial power clause. See
supra ¶ 16 (noting that the cited opinions are “mindful that
their constitutions do not impose the same restrictions on their
judicial power that the federal constitution imposes on federal
courts”). For reasons I've explained above, the conclusion (of
unbridled, common-law power) does not at all follow from
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the premise (the lack of a “case or controversy” clause). Thus,
the court may find persuasive the notion of standing in state
court as “ ‘a self-imposed rule of restraint’ ” or a “ ‘judge-
made doctrine’ ” that “ ‘free[s]’ ” state courts to “ ‘reject
procedural frustrations in favor of’ ” their own subjective
sense of what is a “ ‘just and expeditious.’ ” Supra ¶ 16 n.10
(quoting 59 AM. JUR. 2D Parties § 30 (2012)). But I find
them helpful only in highlighting the problematic foundation
of the public interest doctrine of standing. We should reject
that doctrine and instead follow the traditional formulation of
standing that is deeply rooted in the holdings of our cases and
in the text of Article VIII.



B. The Majority's Eradication of a
Meaningful “Public Interest” Standard



¶ 106 In upholding plaintiffs' standing to assert their Article
VI claims in this case, the court not only invokes the “public
interest” exception in a square holding; it stretches the
exception in a manner that erases all meaningful limits on
the doctrine of standing. The majority heralds its intent to
preserve “strict standards” in a manner that “avoid[s] the
temptation to apply a judge's own beliefs and philosophies
to a determination of what questions are of great public
importance.” *1130  Supra ¶ 32 n.18 (internal quotation
marks omitted). Yet the court's variation on the public interest
standard eliminates any real limits, strict or otherwise, leaving
the applicability of the exception to the court's unbridled
discretion.



¶ 107 First, in repudiating any requirement that the plaintiff
be a traditional claimant with an individual injury—or even
the “most appropriate party,” as our prior dicta sometimes



suggested 25 —the court effectively abandons any threshold
limitation based on the plaintiff's stake in the outcome of the
case. The court articulates this element in terms that require
a determination that the plaintiff is “ ‘an appropriate party.’
” Supra ¶ 15 (quoting Cedar Mountain Envtl., Inc. v. Tooele
Cnty. ex rel. Tooele Cnty. Comm'n, 2009 UT 48, ¶ 8, 214 P.3d
95 (emphasis omitted)). But this inquiry is hardly a “test.” It
seems to me that it is more of a post-hoc passing grade—one
crafted to justify the court's ultimate determination to reach
the merits of the case.



25 Terracor v. Utah Bd. of State Lands & Forestry, 716



P.2d 796, 800 (Utah 1986) (stating that public interest



standing did not exist because there were “others who



could raise the same challenges raised by [plaintiff],



and who would have a greater, more direct interest in



doing so”); Jenkins v. Swan, 675 P.2d 1145, 1150 (Utah



1983) (“If the plaintiff does not have standing under the



[traditional test], we will then address the question of



whether there is anyone who has a greater interest in the



outcome of the case than the plaintiff. If there is no one,



and if the issue is unlikely to be raised at all if the plaintiff



is denied standing, this Court will grant standing.”).



¶ 108 That becomes clear when the court actually applies
the test. In deeming plaintiffs “appropriate,” the court says
nothing that couldn't be said about any litigant with the
resources to hire effective counsel (and with even the most
remote interest). Perhaps it's true that plaintiffs have “done
an admirable job of briefing the facts and controlling law”
in this case, supra ¶ 29, but that is no meaningful gateway
to standing. Nor is the fact that the plaintiffs have “policy
concerns” and are “focus[ed] on the instant constitutional
challenge.” Supra ¶ 29 (internal quotation marks omitted).
We should require (and almost always have required) more
from litigants than a showing that they are deeply worried
about the case before us. Finally, the fact that plaintiffs “have
caused this court to consider” the Article VI issues they have
raised and to “clarify the standards they impose for the first
time in decades” may ultimately be an “achievement.” Supra



¶ 29. 26  But if so, it is a circular achievement of the court's
own making. The fact that the court ultimately considered the
issues presented cannot itself be a justification for agreeing
to consider the issues. Plaintiffs have achieved standing only
because we granted it to them. It is a bootstrap to commend
that “achievement” as a basis for upholding standing.



26 The troublesome nature of this standard is compounded



by the requirement that it be assessed not just on appeal



but also at the trial court level—and, thus, by a wide



range of judges whose varying views on squishy matters



of “importance” and “appropriateness” will assure even



more arbitrariness in application. Trial courts will rarely



be in a position to assess the admirability of anticipated



briefing at the threshold stage at which they will be



required to determine standing. And from the trial court



perspective, the “importance” of or “public interest”



in an issue and the “appropriateness” of a plaintiff



will likely feel suspiciously like a full-scale review of



the merits of the issues. The majority's formulation of



public interest standing ignores this problem, treating



the matter as one left only for appellate courts to



resolve. That leaves the first-line judges charged with



addressing standing (trial courts) completely adrift. It



also assures not only arbitrariness but protracted appeals



and litigation.
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¶ 109 The court cements the circularity of its test in
its articulation of the second step of the analysis. While
acknowledging the existence of plaintiffs with concrete
interests in suing to challenge SB 2 (such as teachers who
fail to qualify for a salary supplement under the statute
or textbook publishers whose books are not approved by
the statutory approval program), the court dismisses these
“hypothetical” plaintiffs as irrelevant—asserting that their
failure to file suit to date is enough to render “unlikely” a
lawsuit by these parties. Supra ¶ 30. This is a striking—
and deeply troubling—step in our public interest standing
jurisprudence. Before today, the question was not whether
directly affected parties had filed suit, but whether they
existed. See Haymond v. Bonneville *1131  Billing &
Collections, Inc., 2004 UT 27, ¶ 10, 89 P.3d 171 (denying
“public interest” standing because two classes of potential
plaintiffs existed that were in a better position to bring suit).
If the failure of real parties in interest to file suit is enough to
sustain recognition of a member of the general public to step
in as an “appropriate” party, we have defined the gateway to



the judicial power out of existence. 27  We have assured that
the jurisdictional threshold to the Utah courts depends only
our subjective determination to hear a case even absent the
presence of the claimant with a traditional stake in filing it.



27 And we have done so, moreover, in a manner that



threatens the rights and interests of the underlying real



parties in interest. I rather doubt that the real parties with



individualized interests implicated by SB 2 would find



their decision not to sue irrelevant. In opening the door



to citizen suits supplanting claims otherwise belonging



to real parties with distinct claims, we have allowed



standing that threatens the integrity of the real party in



interest doctrine. If this approach is taken seriously in



future cases—and not, as may be the case, a one-time



excuse to reach the merits in a case where they would



otherwise be beyond our reach—we will surely rue this



day, and just as surely be called on to dial back on this



and other elements of today's opinion.



¶ 110 Finally, the court's test is also circular in its assessment
of the ultimate question of whether the Article VI claims
asserted by plaintiffs are “of sufficient importance and
general interest that claims of their violation may be brought
even by plaintiffs who lack standing under the traditional
criteria.” Supra ¶ 27. Except to conclude that the Article VI
issues are “part of the fundamental structure of legislative
power articulated in our constitution,” supra ¶ 27, the court
offers no justification for deeming this element satisfied. And
the court's further explication of the point only confirms its



analytical emptiness. I see no rational, articulable basis for
deeming the Article VI issues sufficiently important while
rejecting the Article X issues on this score.



¶ 111 It is hardly an answer to note that “[n]ot every
constitutional provision” is sufficiently important. Supra ¶ 27.
That only begs the question of which ones clear the bar—
and of the theoretical basis for setting the bar, or the level
at which it is set. In begging these questions, the court has
evaluated the importance element entirely within the confines
of a black box. That not only deprives the parties in this case
of an understanding of the basis of the court's decision; it also
withholds from lower courts the tools needed to make these
determinations going forward.



¶ 112 The hollow nature of the majority's standing analysis is
confirmed by the court's ultimate rejection of public interest
standing for the Article X claims. The court's proffered
rationale—that the Article VI claims involve “restrictions
which must be observed every time the legislature exercises
its core function of passing laws” while the Article X claims
involve a mere “a delegation of a defined subject to particular
agency,” supra ¶ 36,—is misdirection at best. Surely abiding
by the constitution's power-allocation scheme is part of the
legislature's “core function” that must be considered each
time a law is passed. And the majority's refusal to “conclude
that such questions can never be appropriate ones in which to
employ the public-interest standing doctrine” only bears that
out and emphasizes the standardless quality of this doctrine.
Supra ¶ 36. Either the violation of a constitutional provision
is important or it is not. Its importance cannot depend on the
identity of the plaintiffs or the circumstances of each case, as
the majority implies. Supra ¶ 36.



¶ 113 In all, the majority's distinction between the Article
VI and Article X claims does not spring from meaningful
analysis. It is an attempt to paper over an ultimate



conclusion 28 —the court's preference for reaching *1132
one set of claims (under Article VI) while declining to reach



others (under Article X). 29



28 The court seeks to answer this concern with the assurance



that its decision is based “on the text and structure of



our constitution” and not on “its own beliefs.” Supra



¶ 32 n.18. That is unsatisfying, as the court points to



nothing in the text or structure of the constitution that



makes Article VI claims more important than Article



X claims. It may be true, as the majority states, that



Article VI “express[es] the intent of the people to limit
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legislative power and prevent special interest abuse.”



Supra ¶ 32 n.18 (internal quotation marks omitted). But



Article X is a parallel limitation: In conferring power on



the State Board of Education to control and supervise



the public education system, Article X withholds that



power from everyone else—including the legislature.



See UTAH CONST. art. X, § 3. Thus, both Article VI and



Article X constitute limitations on the legislative power.



If the former limitations are fundamentally important,



then so are the latter.



29 In a sense, the Article X claims seem more fundamental



than their Article VI counterparts, in that the former



constitute substantive, separation-of-powers limits on



governmental power (power reserved for the Board of



Education), while the latter comprise only procedural



rules for lawmaking (single-subject and clear-title



requirements). If asked for my subjective assessment of



the relative importance of the two sets of claims before



us, I suppose I would tend to elevate the Article X claims



above the Article VI claims on this basis. In any event,



the court offers no basis for a contrary conclusion.



On the other hand, this factor is also problematic



at its core. Public interest or importance may often



cut against the propriety of the exercise of judicial



power. The matters of greatest societal interest—



involving a grand, overarching balance of important



public policies—are beyond the capacity of the courts



to resolve. The majority acknowledges this concern,



noting that “ ‘the more generalized the issues, the



more likely they ought to be resolved in the legislative



or executive branches.’ ” Supra ¶ 31 (emphasis



omitted) (quoting Utah Chapter of the Sierra Club



v. Utah Air Quality Bd., 2006 UT 74, ¶ 39, 148



P.3d 960). But the court ultimately fails to give effect



to this principle. The Article VI claims presented



implicate issues that are among the most generalized



one could imagine—involving structural restrictions



on the legislative process, which affect all citizens in



a general, undifferentiated manner.



Although these seem to be precisely the sort of



generalized matters calling for deference to the



legislative process, the court dismisses this concern on



the ground that resolution of this case does not run



afoul of political question doctrine. Supra ¶ 31. That



is unpersuasive. The justiciability bar to resolution



of political questions is analytically distinct from the



limits of the doctrine of standing. The latter focuses



on the nature of the claimant's interest; the former



concerns itself with the nature of the legal standard



implicated by that interest. Each is a separate hurdle,



and clearing one hurdle (political question) does not



erase the need to clear the other (standing).



¶ 114 The exercise of unfettered discretion is troubling,
especially on a matter constituting a limit on our power
under the Utah Constitution. As we explained in Utah Transit
Authority, “on matters affecting the scope of our own power
or jurisdiction, our duty to vigilantly follow the strictures of
the constitution is a matter of great significance.” 2012 UT
75, ¶ 26, 289 P.3d 582. We ignore that responsibility when we
treat the constitutional limits on our power as “mere matter[s]
of convenience or judicial discretion.” Id. ¶ 27. And we
undermine the fundamental notion of a written constitution
when we adopt jurisdictional standards that show no fidelity
to that document and seize unbridled “discretion to decide
which cases should be spun out and which cut off based on
some vague sense of fairness or importance of the issue.” Id.



¶ 115 The public interest notion of standing cannot stand
in the face of these principles. The court's extension of this
doctrine here is particularly problematic, as it cements the
public interest exception in a square holding, and in a manner
that assures arbitrariness in its application going forward.



IV. THE TRADITIONAL
STANDING TEST APPLIED HERE



¶ 116 For all these reasons, we should reinforce the
constitutional basis for our traditional conception of standing
and repudiate the public interest exception as incompatible
with our constitutional tradition. And we should vacate and
dismiss this case for lack of standing.



¶ 117 The Article VI claims at issue here are prototypical,
generalized grievances. Plaintiffs have asserted no injury
peculiar to them—no interest or stake beyond that of all Utah
citizens. They are complaining about the process that resulted
in the enactment of SB 2—a process allegedly lacking the
clear title and single subject required by the Utah Constitution
—and not an unlawful impact of the legislation on them as
private individuals.



¶ 118 Thus, plaintiffs are not individuals or entities with a
direct stake in challenging SB 2, like the affected teachers
or book publishers identified by the majority. Supra ¶ 30.
They are Utah taxpayers asserting a generalized challenge to
the propriety of the legislative process culminating in SB 2.
Their standing cannot be upheld under our historical standing
caselaw without doing serious violence to their core principle.
See supra ¶¶ 72–92. They lack standing on that basis, and
their case should be dismissed.
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*1133  ¶ 119 The Article X claims, on the other hand, do
not belong to the plaintiffs who seek to litigate them. The
Utah Board of Education is the real party in interest. We
should not allow vaguely interested individuals to assert and
litigate to protect the rights of a state body when that body



has declined—for whatever reason—to take action. 30  The
plaintiffs have not established that the Board of Education
cannot properly protect its own rights. Nor have they asserted
a valid, particularized injury stemming from the condemned
legislation. Thus, I would dismiss both claims because they
implicate the rights of third parties who are the real parties
in interest, and because the plaintiffs who seek to advance
these claims cannot establish their own individual standing or
satisfy the elements of the doctrine of third-party standing.



30 See Raines v. Byrd, 521 U.S. 811, 829–30, 117 S.Ct.



2312, 138 L.Ed.2d 849 (1997) (denying standing to



congressmen alleging only wholly abstract and widely



dispersed institutional injury from dilution of legislative



power where none were authorized to represent their



respective houses and where both houses opposed the



suit); see also People Who Care v. Rockford Bd. of



Educ., 179 F.R.D. 551, 562 (N.D.Ill. 1998) (holding that



“petitioners' status as School Board members does not



permit them to step into the shoes of the [School Board]



and invoke its right to appeal”).



¶ 120 This is not the sort of case where the plaintiffs
before the court are the only kinds of parties who could
conceivably litigate this kind of action. Clearly there are
plaintiffs out there with a direct interest in these suits—
textbook publishers, science teachers, and the State Board
of Education, for example. Those plaintiffs have elected not
to sue. That seems significant. We should not broaden the
field of proper plaintiffs just because we wish that the directly
interested parties had filed suit, or because we think the issues
at stake seem important or interesting. The judicial power is
confined to the resolution of disputes between the parties who



have a direct stake in the outcome. The plaintiffs who filed
these cases do not qualify under that rubric.



¶ 121 The bounds of our judicial power cannot accommodate
the kind of expansion that “public right” standing for
merely “competent” plaintiffs involves. We cannot properly
allow less than directly interested parties to litigate before
us. To do so risks unrestrained decision-making based on
underdeveloped facts and law and ultimately against the will



and rights of those directly harmed. 31  It also risks invasion
of the province of the legislature. Public dispute resolution is
beyond our constitutional authority in a case filed by private
plaintiffs.



31 It is perhaps for these reasons that some states either



refuse to recognize “public interest” standing or maintain



traditional standing requirements. See, e.g., Henderson v.



Miller, 228 Ill.App.3d 260, 170 Ill.Dec. 134, 592 N.E.2d



570, 575 (1992); Weinlood v. Simmons, 262 Kan. 259,



936 P.2d 238, 244 (1997) (“Interests to protect the public



at large must be brought by the proper public official.”);



120 W. Fayette St., LLLP v. Mayor of Baltimore, 407



Md. 253, 964 A.2d 662, 669–70 (2009) (stating that



taxpayer standing is granted when the disputed action



“may result in a pecuniary loss to the taxpayer or an



increase in taxes”), superseded on other grounds by



statute as stated in Patuxent Riverkeeper v. Md. Dep't



of the Env't, 422 Md. 294, 29 A.3d 584, 586 (2011);



In re Sandy Pappas Senate Comm., 488 N.W.2d 795,



797–98 (Minn.1992) (maintaining an “injury in fact”



requirement); City of Chattanooga v. Davis, 54 S.W.3d



248, 280–81 (Tenn.2001) (expressly refusing to adopt



“public rights” standing); Goldman v. Landsidle, 262 Va.



364, 552 S.E.2d 67, 72 (2001) (refusing to recognize



general, state taxpayer standing).



All Citations
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794 P.2d 838
Supreme Court of Utah.



Phil L. HANSEN, Plaintiff and Appellant,
v.



SALT LAKE COUNTY, a political subdivision
of the State of Utah, Defendant and Appellee.



No. 21024.
|



June 15, 1990.



Landowner brought action against county alleging injury
to his property from county's alteration of creek streambed
as part of its flood control program. The Third District
Court, Salt Lake City, Dean E. Conder, J., granted
county's motion to dismiss and landowner appealed. The
Supreme Court, Durham, J., held that: (1) governmental
immunity statute conferred qualified, rather than absolute,
immunity on county; (2) record was insufficient to determine
whether county's acts were discretionary acts within meaning
of governmental immunity statute; and (3) governmental
immunity did not prohibit suit or recovery under inverse
condemnation theory.



Reversed and remanded.



Howe, J., concurred in result.



Attorneys and Law Firms



*839  Gregory B. Wall, Salt Lake City, for plaintiff and
appellant.



Ernest W. Jones, Salt Lake City, for defendant and appellee.



Opinion



DURHAM, Justice:



Plaintiff Phil L. Hansen filed suit against defendant Salt
Lake County alleging that the County damaged or destroyed
various improvements Hansen made to his property near the
Big Cottonwood Canyon streambed. The County admitted
that it had removed two bridges and various materials from
the streambed during implementation of its flood control
program but moved to dismiss, claiming immunity under
the Utah Governmental Immunity Act, Utah Code Ann. §§
63–30–1 to –38 (1989), and that no cause of action could



be maintained under the inverse condemnation section of
the Utah Constitution. The trial court granted the County's
motions to dismiss, and Hansen appealed. We reverse.



Hansen owns property adjacent to the Big Cottonwood
Canyon stream. He alleged in his complaint that he had
made various improvements to both the streambed and
the property. He further alleged that beginning sometime
in May 1984, the County, while engaged in altering and
improving the streambed as part of its flood control program,
intentionally or negligently damaged or destroyed a steel-
beamed automobile bridge, a steel-beamed footbridge, a
paved driveway, landscaping, and reinforcements to the
streambed and banks. In January 1985, Hansen served a
written notice of claim for damages upon the County pursuant
to Utah Code Ann. §§ 17–15–10 (1987), 63–30–11, and 63–



30–13 (1989). 1  These sections provide generally for the
time limitations, content, form, and manner of presentation
for claims against the County. The County denied the claim
in March 1985, and Hansen filed suit on May 14, 1985,
in the Third Judicial District Court of Utah. In his original
complaint, Hansen claimed that he sustained damage as a
direct and proximate result of the intentional and negligent
acts of the County. He further claimed that any immunity
from suit conferred on the County was waived under Utah
Code Ann. § 63–30–10(1) (1989), which provides that
“[i]mmunity from suit of all governmental *840  entities
is waived for injury proximately caused by a negligent act
or omission of an employee committed within the scope
of employment” unless the injury arises out of one of the
activities listed in the statute as an exception to the waiver.



Utah Code Ann. § 63–30–10(1)(a) through (m) (1989). 2



1 Section 17–15–10 in pertinent part provides: “Every



claim against the county must be presented to the county



auditor within a year after [it] accrue[s].”



Section 63–30–11 in pertinent part provides:



(2) Any person having a claim for injury against a



governmental entity, or against an employee for an



act or omission occurring during the performance of



his duties, within the scope of employment, or under



color of authority shall file a written notice of claim



with the entity before maintaining an action....



(3)(a) The notice of claim shall set forth:



(i) a brief statement of the facts;



(ii) the nature of the claim asserted; and



(iii) the damages incurred by the claimant so far as



they are known.



(b) The notice of claim shall be signed by the person



making the claim or that person's agent, attorney,
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parent, or legal guardian, and shall be directed and



delivered to the responsible governmental entity



according to the requirements of Section 63–30–12



or 63–30–13.



Section 63–30–13 in pertinent part provides:



A claim against a political subdivision, or against its



employee for an act or omission occurring during



the performance of his duties, within the scope of



employment, or under color of authority, is barred



unless notice of claim is filed with the governing



body of the political subdivision within one year



after the claim arises....



2 Flood control is not a specifically excepted activity. See



further discussion below.



The following September, Hansen filed an amended
complaint, adding an inverse condemnation claim based upon



article I, section 22 of the Utah Constitution. 3  He also alleged
that in addition to waiving immunity under section 63–30–10,
the County waived immunity under Utah Code Ann. § 63–
30–6 (1989), which reads:



3 “Private property shall not be taken or damaged for



public use without just compensation.”



Immunity from suit of all governmental entities is waived
for the recovery of any property real or personal or for the
possession thereof or to quiet title thereto, or to foreclose
mortgages or other liens thereon or to determine any
adverse claim thereon, or secure any adjudication touching
any mortgage or other lien said entity may have or claim
on the property involved.



The County responded by filing motions to dismiss each of
Hansen's claims. The trial court granted the first motion on
September 25, 1985, and the second on November 11, 1985.
The first order of dismissal stated only, “Defendant's motion
to dismiss as to the first cause of action is granted.” The
second order of dismissal stated that article I, section 22 of
the Utah Constitution did not create a cause of action. Hansen
appealed, and the case is now before us.



One ground for the County's first motion to dismiss was
Hansen's failure to comply with Utah Code Ann. § 63–30–19
(1989), which provides:



At the time of filing the action the
plaintiff shall file an undertaking in
a sum fixed by the court, but in
no case less than the sum of $300,
conditioned upon payment by the



plaintiff of taxable costs incurred by
the governmental entity in the action
if the plaintiff fails to prosecute the



action or fails to recover judgment. 4



4 The record does not disclose whether the trial court



initially failed to fix an amount for an undertaking or



Hansen neglected to pay it.



[1]  [2]  [3]  It is not clear on what ground the trial court
granted the County's first motion to dismiss, because the
undertaking issue was only part of the County's objection,
the other argument being that under sections 63–30–3 and –



10(1)(a), the County was immune from suit. 5  Failure to pay
the undertaking is an affirmative defense not properly raised
in a rule 12(b) motion to dismiss, see Utah R.Civ.P. 8(c),
12(b), although it may be appropriate to raise the issue by a



motion analogous to one made under rule 12(k). 6  Dismissal
based on failure to file the undertaking should be without
prejudice. In contrast to other procedural requirements of
the Governmental Immunity Act, failure to comply with
section 63–30–19 does not bar a suit. Cf. Utah Code Ann.
§ 63–30–13 (1989). The policy of discouraging nuisance
suits that supports the undertaking requirement is the same
as that supporting the cost bond that can be required of
nonresident plaintiffs under rule 12(j) of the Utah Rules of
Civil Procedure. Our cases hold that dismissal for failure
to file such a bond is without prejudice. See, e.g., Bunting
Tractor Co. v. Emmett D. Ford Contractors, Inc., 2 Utah 2d
275, 278, 272 P.2d 191, 192–93 (1954). We therefore assume
that Hansen's first cause of action was dismissed based on
immunity.



5 In the case of motions to dismiss based on multiple



grounds, Utah Rule of Civil Procedure 52(a), as of



January 1, 1987, requires the trial court to issue a



brief written statement of the grounds upon which such



motions are granted.



6 A defendant in a suit by a nonresident plaintiff may move



for dismissal under rule 12(k) of the Utah Rules of Civil



Procedure if the plaintiff has failed to timely post a bond



required under rule 12(j).



I. GOVERNMENTAL IMMUNITY



A. Scope of Utah Code Ann. § 63–30–3: Grant of Immunity





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-12&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-13&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-13&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S22&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-10&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-6&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-6&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S22&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S22&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-19&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-19&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-3&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR12&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR8&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR12&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR12&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-19&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-13&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-13&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR12&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR12&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954103604&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_192


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954103604&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_192


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954103604&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_192


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR52&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR12&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR12&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR12&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-3&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


MH7014


Highlight











Hansen v. Salt Lake County, 794 P.2d 838 (1990)



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3



The primary defense of the state and its political subdivisions
against being sued is *841  contained in Utah Code Ann. §
63–30–3 (1989), which reads:



Except as may be otherwise provided in this chapter, all
governmental entities are immune from suit for any injury
which results from the exercise of a governmental function,
governmentally-owned hospital, nursing home, or other
governmental health care facility, and from an approved
medical, nursing, or other professional health care clinical
training program conducted in either public or private
facilities.



The management of flood waters and other natural
disasters and the construction, repair, and operation
of flood and storm systems by governmental entities
are considered to be governmental functions, and
governmental entities and their officers and employees are
immune from suit for any injury or damage resulting from
those activities.



(Emphasis added).



[4]  Hansen claims that section 63–30–3 does not exempt the
County from liability in this case and that, even if it did, any
immunity conferred by this section is waived under section
63–30–10(1). Hansen's first point is that the County's actions
did not constitute “management of flood waters.” Hansen
also argues that section 63–30–3 should not apply because
Big Cottonwood Creek is not a flood or storm system as
contemplated by the statute.



We need not consider the scope of the phrase “management
of flood waters” because section 63–30–3 also confers
immunity for “the construction, repair, and operation of
flood and storm systems” by governmental entities. Hansen
acknowledges that the property damage occurred while the
County was altering and improving the Big Cottonwood
Canyon streambed as part of its flood control program.
Hansen's argument that the streambed is a “naturally existing
water carrying system” and thus cannot be a “flood or storm
system” as contemplated by the statute is flawed. The Utah
Governmental Immunity Act does not define the terms “flood
or storm system,” but chapter 8 of title 17 authorizes counties
to construct flood control projects, and Utah Code Ann. §
17–8–5.5 (1987) specifically authorizes boards of county
commissioners “to provide by ordinance for the protection
and use of flood channels [and to] establish by ordinance the



boundaries of these flood channels....” 7  Salt Lake County
Code of Ordinances § 17.08.040.A.10 (1987) includes Big



Cottonwood Creek as “part of [Salt Lake County's] storm
drainage and flood control system.” We conclude that section
63–30–3 of the Utah Governmental Immunity Act applies in
this case.



7 Utah Code Ann. § 17–8–5 (1987) makes clear that these



flood channels include “natural channels” as well as



“new[ly constructed] channels, storm sewers, ... drains



[and] buried conduits.”



[5]  The more difficult question raised by the parties
is whether the application of section 63–30–3 confers
absolute or qualified immunity on the County. The first
of the two paragraphs in this section contains a general
grant of immunity to governmental entities for the exercise
of governmental functions, but begins by subjecting that
immunity to exceptions elsewhere in the Act. Following this
grant, various governmentally operated health care activities
are listed for which governmental entities are also immune



from suit. 8  The second paragraph defines flood control
activities as governmental functions and reiterates the grant
of immunity for those activities. The question is whether the
grant of immunity for flood control activities mentioned in
the second paragraph is subject to the exceptions mentioned
in the first paragraph of section 63–30–3. For the following
reasons, we conclude that it is.



8 There is no requirement that these health care activities



be governmental functions for immunity to apply. See



further discussion below.



[6]  When interpreting an ambiguous statute, we first try to
discover the underlying intent of the legislature, guided by
the meaning and purpose of the statute as a whole and the
legislative history. See, e.g., Mountain States Tel. & Tel. Co.
v. Payne, 782 P.2d 464, 466 (Utah 1989); *842  Crawford v.
Tilley, 780 P.2d 1248, 1251 (Utah 1989).



Before the Utah Governmental Immunity Act was passed in
1965, Utah adhered to the common law doctrine of sovereign
immunity. See, e.g., Note, The Utah Governmental Immunity
Act: An Analysis, 1967 Utah L.Rev. 120. Section 63–30–3, as
enacted in 1965, read:



Section 3. General Immunity in Exercise of Governmental
Functions.



Except as may be otherwise provided in this act, all
govermental entities shall be immune from suit for any
injury which may result from the activities of said entities
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wherein said entity is engaged in the exercise and discharge
of a governmental function.



1965 Utah Laws ch. 139, § 3, at 391.



At the time of enactment and in its present form, the Act
had and continues to have a definite structure. Section
1 named the Act, section 2 provided definitions, section
3 granted qualified immunity (i.e., immunity subject to
exceptions), section 4 construed the effect of immunity and its
qualifications, sections 5 through 10 qualified the immunity
granted in section 3 (i.e., waived immunity under various
circumstances with some specific reservations), section 11
authorized relief, and sections 12 through 37 set forth
procedural and jurisdictional requirements, along with the tax
and insurance provisions to allow governmental entities to
pay damages. Compare 1965 Utah Laws ch. 139, §§ 1, 2, 3,
4, 5 through 10, 11, 12 through 37, at 390–97 with Utah Code
Ann. §§ 63–30–1, –2, –3, –4, –5 through –10.5, –11, and –12
through –38 (1989). Nowhere in section 3, or anywhere else
in the Act, was there any specific grant of absolute immunity.
Absolute immunity existed only for those classes of claims



not the subject of any waiver. 9  That is, the Act was structured
such that immunity was granted generally and waived (and
retained by exception to waiver) specifically.



9 Activities that are the subject of an exception to a



waiver do not actually enjoy absolute immunity. They



are still qualified by other waivers that do not have the



same exception. For example, provision of emergency



medical care by a governmental entity (a governmental



function under the current Act) is an activity excepted



from the waiver of immunity for negligent operation



of motor vehicles, Utah Code Ann. § 63–30–7 (1989),



and from the waiver of immunity for negligent acts of



governmental entities' employees, Utah Code Ann. §



63–30–10(1)(l)(i) (1989). The immunity is not absolute,



however, because the waivers of immunity for actions



arising out of contractual obligations, Utah Code Ann.



§ 63–30–5 (1989), actions involving real or personal



property, Utah Code Ann. § 63–30–6 (1989), actions



involving dangerous conditions on roadways, Utah Code



Ann. § 63–30–8 (1989), actions involving dangerous



public structures, Utah Code Ann. § 63–30–9 (1989), and



actions for inverse condemnation, Utah Code Ann. § 63–



30–10.5 (1989), all remain applicable to actions arising



out of the provision of emergency medical services



because these other waivers do not specifically except



such activities from their application. So if a plaintiff



were injured in an accident while being transported in a



political subdivision's ambulance, her negligence claim



against the ambulance driver and his employer may be



barred, but she might still have a cause of action based on



contract or based on a dangerous condition on a public



roadway that contributed to the cause of the accident.



Because a waiver in one section applies to an exception



in another section, true absolute immunity exists only for



activities not the subject of any waiver.



Defendant argues that the language “and governmental
entities and their officers and employees are immune from
suit for any injury or damage resulting from [flood control]
activities,” which follows the classification of flood control
activities as governmental functions in the second paragraph
of section 63–30–3, is a specific grant of absolute immunity
for those activities. This conclusion belies the logic and
structure of the Act as a whole and the limited legislative
history surrounding the amendment adding the paragraph on
flood control to section 63–30–3.



A review of the evolution of section 63–30–3 will put
the 1984 amendment into perspective. Originally this
section immunized only the “exercise and discharge of a
governmental function.” Utah Code Ann. § 63–30–3 (Supp.
1967). The term “governmental function” was not defined by
the Act until 1987. This term is a term of art long in use by
the courts to define those activities of governmental entities
to which common law sovereign immunity applied, *843  as
opposed to “proprietary functions” of those entities, to which
immunity did not apply. See, e.g., Standiford v. Salt Lake City
Corp., 605 P.2d 1230, 1235 (Utah 1980); Annotation, State's
Immunity from Tort Liability as Dependent on Governmental
or Proprietary Nature of Function, 40 A.L.R.2d 927 (1955);
see also Cobia v. Roy City, 12 Utah 2d 375, 366 P.2d 986
(1961) (governmental function); Nestman v. South Davis
County Water Improvement Dist., 16 Utah 2d 198, 398 P.2d
203 (1965) (proprietary function). Until 1987, the scope of
the term was defined by our case law, as it had been before the
Act was passed. See Johnson v. Salt Lake City Corp., 629 P.2d
432, 433–34 (Utah 1981); Standiford, 605 P.2d at 1231–36;
Note, 1967 Utah L.Rev. at 127–30. Until the major changes
wrought by Standiford in 1980, the test for determining
whether a function was “governmental” or “proprietary”
required an analysis of whether the activity (1) was done
for the general public good, (2) was generally regarded as
a public responsibility, (3) gave special pecuniary benefit to
the governmental entity, and (4) involved competition with
free enterprise. Greenhalgh v. Payson City, 530 P.2d 799, 801
(Utah 1975); Ramirez v. Ogden City, 3 Utah 2d 102, 105, 279
P.2d 463, 465 (1955).





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-1&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-1&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-7&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-10&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-10&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-5&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-5&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-6&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-8&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-8&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-9&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-10.5&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-10.5&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-3&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-3&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-3&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS63-30-3&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980103932&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1235&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1235


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980103932&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1235&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1235


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955011344&pubNum=107&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955011344&pubNum=107&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955011344&pubNum=107&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962137643&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962137643&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965136364&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965136364&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965136364&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981125265&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_433&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_433


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981125265&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_433&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_433


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980103932&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_1231&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1231


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975124928&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_801&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_801


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975124928&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_801&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_801


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955122637&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_465&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_465


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955122637&pubNum=661&originatingDoc=Iaad7afb8f79511d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_465&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_465








Hansen v. Salt Lake County, 794 P.2d 838 (1990)



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5



In 1978, the section was amended, cleaning up the prose
and broadening the grant of immunity to include claims for
“any injury which results from the exercise of a governmental
function, governmentally-owned hospital, nursing home, or
other governmental health care facility.” 1978 Utah Laws ch.
27, § 2, at 92 (emphasis added). These health care activities
were not defined as governmental functions; rather, immunity
was expanded to include them in reaction to one of our cases
holding that such activities were not governmental functions.
See Standiford, 605 P.2d at 1238 (Hall, J., dissenting)
(referring to legislature's reaction to Greenhalgh, 530 P.2d



799). 10  This new immunity was clearly subject to the
exception language in the beginning of the amended sentence.
See Utah Code Ann. § 63–30–3 (Supp.1979). It also preserved
this court's responsibility to interpret the scope and meaning
of “governmental function.”



10 Language in Frank v. State, 613 P.2d 517, 519 (Utah



1980), decided five years after Greenhalgh, suggests



that operation of a governmental health care facility is



a governmental function after all. Such a construction



is both unnecessary and inconsistent with the legislative



intent. As we recognized in Frank, the legislature



“resolved the health care classification question” by



its amendment in 1978 granting immunity for such



activities, subject to the Act's exceptions. Id. The



legislature did not define operation of a governmental



health care facility as a governmental function; it



granted immunity despite our holding in Greenhalgh



that such activities were not governmental functions.



Our interpretation here renders language to the contrary



in Frank dictum, but the result and the remainder of



the analysis are sound. See discussion of this point in



Condemarin v. University Hospital, 775 P.2d 348, 351–



52 (Utah 1989).



In Standiford, decided in 1980, we abandoned the traditional
governmental/proprietary function distinction in favor of a
more satisfactory and uniformly applicable standard. We held
in Standiford that an activity is a governmental function if
it is “of such a unique nature that it can only be performed
by a governmental agency or [if] it is essential to the core
of governmental activity.” Standiford, 605 P.2d at 1237. We
expressly recognized that we were expanding the scope of
governmental liability under the Act, but also noted that it
was our role to give meaning to the term “governmental
function.” Id. at 1235–37; see also Johnson, 629 P.2d at
433–34 (reviewing the logic and validity of Standiford 's
interpretation of the term “governmental function”).



The legislature again amended section 63–30–3 in 1981,
adding immunity for health care clinical training programs.
As amended, the statute read:



Except as may be otherwise
provided in this act, all governmental
entities are immune from suit for
any injury which results from
the exercise of a governmental
function, governmentally-owned
hospital, nursing home, or other
governmental health care facility, and
from an approved medical, nursing, or
other professional health care clinical
training *844  program conducted in
either public or private facilities.



Utah Code Ann. § 63–30–3 (Supp.1981).



The preamble to the chapter enacting this amended version
of section 63–30–3 notes that section 2 (amending section
63–30–3) is “providing immunity, subject to exceptions,
from liabilities arising from [professional health care] clinical
training programs.” 1981 Utah Laws ch. 116, preamble, at
566. Similarly, the preamble to the chapter enacting the 1978
amendment discussed above recognized that its section 2
(again amending section 63–30–3) was “providing for the
inclusion of governmental proprietary functions [operation
of governmental health care facilities] within the purview
of the Governmental Immunity Act....” 1978 Utah Laws
ch. 27, preamble, at 91 (emphasis added). These statements
of legislative intent demonstrate a legislative purpose to
provide immunity for activities recognized by the legislature
to fall outside the scope of governmental functions under
the then-applicable analyses of this court in Standiford and
Greenhalgh, respectively.



Next came the 1984 amendment, adding immunity for flood
control activities. 1984 Utah Laws ch. 33, § 1, at 148.
Before reviewing the legislative history surrounding this
amendment, we briefly analyze defendant's interpretation of
the amended section 63–30–3 in the context of the structure of
the Act outlined above. Defendant argues that the amendment
provides absolute immunity for flood control activities. At
least until the time of the amendment, however, absolute
immunity only applied to activities for which there was no
waiver. There was (and is) no place in the structure of the
Act for a grant of absolute immunity. A grant of absolute
immunity should logically have been placed in a separate
section from the general grant of qualified immunity (section
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63–30–3) or, more likely, accomplished by excepting the
immunized activity from all of the waivers to which it would
otherwise be subject if placed in the general granting section
(section 63–30–3).



The legislature could have amended the Act in one of
these two ways to clearly signal an intent to grant absolute
immunity, but it did not. In fact, it appears that the
legislature did not intend to upset the existing statutory
framework by granting absolute immunity for flood control
activities. Although we recently held in Rocky Mountain
Thrift Stores, Inc. v. Salt Lake City Corp., 784 P.2d 459, 462
(Utah 1989), that flood control activities were governmental
functions before the 1984 amendment to section 63–30–3
defined them as such, it would not have been clear to the
legislature that this court would so hold. After our decisions
in Standiford and Johnson, the legislature could reasonably
have doubted whether we would hold flood control activities
to be uniquely governmental in nature or essential to a core
governmental activity. See discussion in Rocky Mountain,
784 P.2d at 462. In the preamble to the 1984 flood relief
bill, the legislature noted that in amending section 63–30–
3 by adding the paragraph on flood control activities, it
was “clarifying flooding as a governmental function for
purposes of governmental immunity....” 1984 Utah Laws ch.
33, preamble, at 148.



In discussion on the senate floor before roll call passage of
the bill, Senator Fred Finlinson, sponsor of the bill, clarified
the purpose of the amendment to the Governmental Immunity
Act:



[W]hat we're really trying to do is
encourage the public sector to take
action to prevent damage. Salt Lake
City is probably one of the ... and
the Salt Lake County program with
the tremendous effort they did through
their flood control program—it did
cost money, but they saved, you
know, millions of dollars worth of
damage to the private sector—and
we want them to be able to make
good decisions relative to flood control
without worrying about somebody
coming back and suing him less [sic]
and second guessing him in that very
situation.... [We want to] encourage
them to make good decisions and
get the benefit of it [sic] and not



be worried about not doing anything
because somebody might sue later.



*845  Senate floor discussion of S.B. 97 (from recording of
January 28, 1984 afternoon session).



In later discussion of the same bill on the house floor that
day, Representative Willard Gardner answered a question
regarding liability of the state for bad flood control decisions
made by the state engineer under new powers bestowed
by the bill by noting that affected persons “can seek
injunction” against negligent decisions. Representative Gayle
McKeachnie suggested that many “takings suits” would
prevail if flood control decisions affected property. In
summing up, Representative Ray Schmutz, referring to the
whole bill, said that the state would “assume all liability” if
it took control of bodies and streams of water pursuant to its
new flood control powers. See House floor discussion of S.B.
97 (from recording of January 28, 1984 afternoon session).



There is nothing in the legislative history that would suggest
that the legislature saw a need to upset the existing framework
of the Governmental Immunity Act. It simply amended
the Act to define flood control activities as governmental
functions. We cannot find any urgent policy reasons that
would have compelled the legislature to seek absolute
immunity for flood control activities. The main policy sought
to be advanced, per Senator Finlinson, was the promotion
of action and protection of “good decisions” with regard to
flood control. These ends are amply supported by qualified
immunity: discretionary functions are immunized from suits
for negligence, Utah Code Ann. § 63–30–10(1)(a) (1989), and
other waivers that might waive immunity for such acts protect
important constitutional and other state interests, as discussed
below.



[7]  In addition to the legislative history and the need to
harmonize the 1984 amendment with the logic and structure
of the Act as a whole, there is another important reason
for our conclusion that the legislature intended to subject
the immunity it granted by the 1984 amendment to the
“exceptions” expressed in the first paragraph of section 63–
30–3. Our cases have consistently held that if alternative
constructions of a statute are possible, we should adopt the
one that leads to a minimum of constitutional conflict. See,
e.g., Mountain States, 782 P.2d at 467; Crawford v. Tilley,
780 P.2d at 1252; Critchlow v. Monson, 102 Utah 378, 394,
131 P.2d 794, 802 (1942).
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Although we are not treating constitutional claims here, other
than one under article I, section 22 (no taking of private
property without compensation), discussed below, we note
that there may be other constitutional problems with a grant
of absolute immunity for flood control activities, including
possible conflicts with article I, sections 7 (no deprivation of
property without due process), 11 (open courts provision), 18
(no impairment of obligation of contracts), and 24 (uniform
operation of the laws). The waivers that apply to the general
grant of immunity recognize some of these areas: section
63–30–5 waives immunity as to contractual obligations,
section 63–30–6 waives immunity as to actions involving



property, 11  sections 63–30–7, –8, –9, and –10 waive tort



immunity, 12  and section 63–30–10.5, added by 1987 Utah
Laws chapter 75 section 3, at 417, waives immunity for
takings actions. Avoidance of these possible conflicts favors
construction of section 63–30–3 to subject immunity for flood
control activities to the waivers applicable to the remainder
of the section.



11 Before passage of the Act, Utah Code Ann. § 78–11–9



(1953; repealed 1971) allowed some actions involving



property.



12 Utah Constitution article I, section 11 provides in part,



“All courts shall be open, and every person, for an injury



done to him in his person, property or reputation, shall



have remedy by due course of law....”



Although this construction interprets the language “and
governmental entities ... are immune from suit for any injury
or damage resulting from [flood control] activities” to be no
more than a reiteration of the immunity granted governmental
functions in the first paragraph of section 63–30–3, we are
persuaded that the weight of logic, legislative history, and
constitutional imperatives supports the conclusion that *846
the amendment does no more than define flood control



activities to be governmental functions. 13



13 In 1987, the legislature amended the Act by adding its



own definition of “governmental function,” which would



include flood control activities as well as almost all



activities performed by governmental entities. 1987 Utah



Laws ch. 75, § 2, at 416 (codified at Utah Code Ann. §



63–30–2(4)(a) (1989)). That definition is not before us,



and we presume only to interpret the Act as it stood in



May 1984.



B. Discretionary Function Exception to Waiver of Immunity
for Negligence: Utah Code Ann. § 63–30–10(1)(a)



[8]  Because we do not know which of defendant's arguments
the trial court accepted in granting defendant's first motion
to dismiss, we must also address Hansen's contention that
defendant's actions were not discretionary functions for which
the immunity generally waived for negligence is specifically
retained. Utah Code Ann. § 63–30–10(1)(a).



As early as Carroll v. State Road Commission, 27
Utah 2d 384, 496 P.2d 888 (1972), we held that
discretionary functions are those requiring evaluation of basic
governmental policy matters and do not include acts and
decisions at the operational level—those everyday, routine
matters not requiring “evaluation of broad policy factors.” 27
Utah 2d at 389, 496 P.2d at 891. We noted in Frank that the
discretionary function exception is “intended to shield those
governmental acts and decisions impacting on large numbers
of people in a myriad of unforeseeable ways from individual
and class legal actions, the continual threat of which would
make public administration all but impossible.” Frank, 613
P.2d at 520.



In Doe v. Arguelles, 716 P.2d 279, 283 (Utah 1985), we held
that a “decision or action implementing a preexisting policy is
operational in nature and is underserving of protection under
the discretionary function exception.” In that case, a 14–year–
old was sexually assaulted by a juvenile offender who was
on placement in the community but had not been discharged
from the Youth Detention Center. The victim's guardian
sued the juvenile offender, the state, and the supervising
probation officer, the latter two defendants on a theory
of negligent supervision. Although we recognized that “a
probation officer's policy decisions are discretionary,” we
held that “acts implementing the policy must be considered on
a case-by-case basis to determine whether they are ministerial
and thereby outside the immunity protections.” Id. The case
had been decided below on summary judgment, and we
reversed and remanded for trial. Id.



The County argues that in its efforts to remove obstacles
from the natural channel of Big Cottonwood Creek as part
of its flood control program, its conduct necessarily involved
an exercise of judgment and constituted a discretionary
function. We disagree. We rejected this literal interpretation
of “discretionary” in our earliest cases involving section 63–
30–10(1)(a). See, e.g., Carroll, 27 Utah 2d at 389, 496 P.2d
at 891.



More recently, in Rocky Mountain, 784 P.2d at 464, we held
that in a case decided below on motion, where we did not
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have the benefit of a factual record, we could not determine
as a matter of law whether all of the acts complained of were
discretionary, and we left that determination to the trial court
on remand. We must remand Hansen's claim for the same



reasons. 14



14 We did hold in Rocky Mountain that “the design,



capacity, and construction of the [City Creek] drainage



system are discretionary functions....” Id. at 464. The



area we left undecided was whether the operation



and maintenance of the system involved discretionary



functions. Hansen's claims involve maintenance and



operation of the County's flood control system, and



although the acts he complains of appear to be



operational and ministerial in nature, we simply do



not have the proper record before us to so hold. On



remand, we refer the trial court to our decisions in Rocky



Mountain and Little v. Utah State Division of Family



Services, 667 P.2d 49 (Utah 1983), for guidance.



C. Waiver of Immunity for Certain Actions Involving
Property: Utah Code Ann. § 63–30–6
[9]  Hansen's final point with regard to immunity is that



defendant waived immunity *847  under Utah Code Ann.
§ 63–30–6 (1989), which we have previously quoted in
full. This argument is without merit. That section waives
immunity only for actions to recover property, quiet title,
clear title, or resolve disputes over mortgages or liens held by
a governmental entity. Hansen has not alleged that defendant
is holding his property without right; he alleged that defendant
destroyed his property. Section 63–30–6 does not apply here.



II. INVERSE CONDEMNATION



Hansen's second claim was for inverse condemnation based
on article I, section 22 of the Utah Constitution. The trial
court ruled, based on our case law, that article I, section 22
does not create a cause of action. We reverse that ruling
and refer the trial court, the parties, and the reader to our
decision in Colman v. Utah State Land Board, 795 P.2d 622
(Utah 1990) for analysis of the inverse condemnation issue.



Because the posture of Hansen's claim is different from that
decided in Colman, we will give the trial court some guidance
for disposition of Hansen's inverse condemnation claim on
remand.



[10]  [11]  We note first that to the extent that Hansen
recovers in tort for any damages caused by defendant, the trial
court need not apply the doctrine of inverse condemnation.
Hansen may only recover once for his injuries. It may be,
however, that some of the damage Hansen allegedly suffered
resulted from the performance of discretionary functions
by defendant. To the extent that such is shown to be
the case, we now make clear that governmental immunity
cannot apply to prohibit suit or recovery under an inverse
condemnation theory. That would be unconstitutional under
the interpretation we have given article I, section 22 in



Colman. 15



15 In 1987, the legislature added section 63–30–10.5 to



the Act. 1987 Utah Laws ch. 75, § 3, at 417. This



section reads in pertinent part: “(1) Immunity from suit



of all governmental entities is waived for the recovery



of compensation from the governmental entity when



the governmental entity has taken or damaged private



property without just compensation.” Utah Code Ann.



§ 63–30–10.5(1) (1989). This enactment corrects the



constitutional defect discussed above for any inverse



condemnation suit in which the governmental entity did



not raise the defense of governmental immunity before



April 27, 1987, the effective date of the amendment.



We reverse dismissal of both of Hansen's claims and remand
for further proceedings consistent with this opinion.



HALL, C.J., and STEWART and ZIMMERMAN, JJ.,
concur.



HOWE, Associate J., concurs in the result.



All Citations



794 P.2d 838
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606 P.2d 240
Supreme Court of Utah.



William C. HOYLE, on his own behalf and on behalf
of all others similarly situated and on behalf of the
Socialist Workers Party, Plaintiff and Respondent,



v.
David S. MONSON, Lieutenant Governor-



Secretary of State, and the State of
Utah, Defendants and Appellants.



Nos. 16133, 16134.
|



Jan. 21, 1980.



Action was brought challenging constitutionality of statute
requiring payment of filing fee to become a candidate
for office. The Third District Court, Salt Lake County,
Dean E. Conder, J., found the statute to be unconstitutional
and Lieutenant Governor-Secretary of State appealed. The
Supreme Court, Hall, J., held that plaintiffs who did not
demonstrate that they were impecunious and thus did not
demonstrate that enforcement of the filing fee provision
would deny them any constitutionally guaranteed rights did
not have standing to maintain the challenge to the statute.



Vacated and dismissed.



Crockett, C. J., filed a concurring opinion.



Maughan, J., concurred in the result of Chief Judge Crockett's
concurring opinion.



Attorneys and Law Firms



*241  Robert B. Hansen, Atty. Gen., Joseph P. McCarthy,
Asst. Atty. Gen., Salt Lake City, for appellants.



Ross C. Anderson and Colin King, of Berman & Giauque,
Salt Lake City, for respondent.



Opinion



HALL, Justice:



David S. Monson, Lieutenant Governor-Secretary of State,
and the State of Utah (hereinafter designated “Defendants”),
appeal from the judgment of the Third District Court which



declared U.C.A., 1953, 20-3-14 unconstitutional. The statute
reads in pertinent part as follows:



Any candidate filing a nomination
paper or acceptance . . . shall pay to the
filing officer a fee for such filing. The
fee to be paid shall be one fourth of
one per cent of the total salary for the
full term legally or customarily paid by
such office.



The record furnished in this matter is scant. It contains none of
the pleadings, and, in essence, consists only of the trial court's
Memorandum Decision. It is from that source that we glean
the following facts.



William C. Hoyle and Bruce Bangerter (hereinafter



designated “Plaintiffs”), filed separate proceedings below, 1



both alleging that they were without funds to pay the filing
fee for their candidacy for the U.S. Congress as provided
by the statute in question. Nevertheless, plaintiff Hoyle's
filing fee was paid. (He alleged it to have been paid
with borrowed funds, for which he sought reimbursement.)
Plaintiff Bangerter filed an affidavit of impecuniosity and
sought placement of his name on the ballot without the
payment of a filing fee.



1 The proceedings were consolidated for hearing and



remain so for the purposes of this appeal.



At trial, plaintiffs challenged the constitutionality of the filing
fee requirement, only as it relates to impecunious candidates.
The parties stipulated that, for the purposes of this action,
the court should consider both plaintiffs as impecunious.
However, it is evident from the following excerpt from its
Memorandum Decision that the court declined to accept the
stipulation and, in fact, concluded to the contrary:



. . . After examining the statements
submitted I cannot see that either
*242  petitioner is impecunious. It



appears to be a matter of priority and
each petitioner puts the payment of a
filing fee as the lowest item on priority.



Notwithstanding the foregoing finding and conclusion, the
court addressed the constitutionality of the statute in question
and concluded that it violates the Constitution of Utah, Article
I, Section 4, which prohibits the requirement of a property
qualification of one holding office. Therein the court erred.
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[1]  The right and power of the judiciary to declare whether
legislative enactments exceed constitutional limitations is to
be exercised with considerable restraint and in conformity
with fundamental rules. One such fundamental rule of long-
standing is that unnecessary decisions are to be avoided and
that the courts should pass upon the constitutionality of a
statute only when such a determination is essential to the



decision in a case. 2  A constitutional question does not arise
merely because it is raised and a decision is sought thereon;
rather, the constitutionality of a statute is to be considered
in the light of the standing of the one who seeks to raise the



question and of its particular application. 3  An attack on the
validity of a statute cannot be made by parties whose interests
have not been, and are not about to be, prejudiced by the



operation of the statute. 4



2 State v. Candland, 36 Utah 406, 104 P. 285 (1909).



3 Cavaness v. Cox, Utah, 598 P.2d 349 (1979).



4 State v. Kallas, 97 Utah 492, 94 P.2d 414 (1939), and the



cases cited therein; see also, Sims v. Smith, Utah, 571



P.2d 586 (1977).



[2]  A further fundamental rule is that the courts do not
busy themselves with advisory opinions, nor is it within their
province to exercise the delicate power of pronouncing a
statute unconstitutional in abstract, hypothetical, or otherwise



moot cases. 5  It has been found to be far wiser, and it has
become settled as a general principle, that a constitutional
question is not to be reached if the merits of the case in hand
may be fairly determined on other than constitutional issues.



5 Baird v. State, Utah, 574 P.2d 713 (1978).



[3]  In the instant case, plaintiffs concede that the validity
of their challenge turns on their status as impecunious office
seekers. Therefore, it was not necessary for the trial court
nor is it now necessary for this Court to reach the question
as to the constitutionality of the filing fee provision, for
the plaintiffs lack standing to bring the action. Plaintiffs are
without standing by virtue of their failure to demonstrate that
the enforcement of the filing fee provision denied them a
constitutionally guaranteed right. It is not sufficient that, at
some future time, an application of the statute might infringe
upon the constitutional rights of differently situated persons;
such an eventuality is to be dealt with only if and when it
arises, and then it must be upon petition of the injured party.



In the absence of a showing of a denial of protected rights,



there is no constitutional issue properly before us. 6



6 Rio Grande Lumber Co. v. Darke, 50 Utah 114, 167 P.



241 (1917).



As hereinabove observed, the stipulation of impecuniosity
proffered by the parties was expressly rejected by the trial
court. Of even greater consequence is the fact that the contrary
conclusion reached by the trial court (that the plaintiffs
were Not impecunious) is not challenged on this appeal.
Rather, the parties simply again proffer the same stipulation
of impecuniosity.



A finding of the trier of fact is generally left undisturbed when
met with no challenge on appeal, and we are not persuaded
to ignore the finding made in this instance by reason of
the stipulation in derogation thereof which accompanies
this appeal. The far-reaching effect of a constitutional
determination upon the rights of the general public negatives
any consideration of a constitutional question presented by
a friendly or fictitious suit or on admitted or agreed facts.
Such questions are only to be *243  reached after a full
disclosure of all material facts. We therefore accept the trial
court's unassailed finding that neither of the plaintiffs are truly
indigent.



The order of the trial court requiring a refund of plaintiff
Hoyle's filing fee and placement of plaintiff Bangerter's name
on the ballot is vacated and set aside and the proceedings
herein are dismissed. No costs awarded.



STEWART, J., and Ellett, Retired Justice Pro Tem, concur.



CROCKETT, Chief Justice (concurring, but with separate
comments).
I agree that the court's disposition of this case is not without
justification in law. But I cannot see the practicality nor
the wisdom of failing to treat the issue presented. This is
especially so because the issue upon which the main opinion
is based was not raised in the district court, nor by either party



in this Court, 1  and both seem to desire to have an answer.
I am impelled to point out that the problem will continue to
exist until some answer is provided. For that reason, I think it
not amiss to make some separate observations.
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1 That we do not consider matters raised for the first time



on appeal, see Hamilton v. Salt Lake County, 15 Utah 2d



216, 390 P.2d 235.



The purpose of the statute providing for declaratory
judgments was to afford a means for obtaining an adjudication
without the necessity of anyone having suffered damages or
gotten into serious difficulties before he could have his rights



determined. 2  Accordingly, there is sound law, with which I
am in accord, to the effect that, especially where there is a
public interest to be served, the courts should be liberal in



dealing with such matters. 3



2 See 1 C.J.S. Actions, s 18(3) and cases there cited; see



also Parker v. Rampton, 28 Utah 2d 36, 497 P.2d 848,



citing Terrace v. Thompson, Attorney General of Wash.,



263 U.S. 197, 44 S.Ct. 15, 68 L.Ed. 255.



3 Id. There are some situations where, due to unavoidable



delays in our legal system, the problem will become moot



before the case can be decided.



Even in a democracy, where great emphasis is properly placed
on the right of each individual to do as he pleases, there
must be some limitations upon the freedoms of individuals for
the common good. In order to avoid confusion in elections,
it is necessary that there be imposed some reasonable
requirements as to qualifications and procedures.



The desired objective is to provide a method which will allow,
and indeed encourage, well-qualified candidates to indicate
their willingness to serve in public office, and at the same
time, enable the voters to make the best choice between them.
There are a number of public interests to be served in keeping
the number of candidates within manageable proportions.
This justifies the guarding against filings which may be for



purposes other than good faith candidacies, 4  such as filings
by crusaders, fanatics, or eccentrics, who have no realistic
prospect of public support, who may file merely for publicity,



or for other unjustified or obstructive purposes. 5



4 See Anno. 89 A.L.R.2d 864.



5 The public press (Salt Lake Tribune, December 30, 1979)



reports that an opponent accuses one politician, Panjay



Ghandi, of encouraging and causing such a chaotic



condition in India where over 500 persons have filed to



be candidates for one party's seats in their congress.



The requirement of a payment of a reasonable filing fee, in
addition to having other specified qualifications for office,
seems calculated to minimize the evils just mentioned and
to serve the desired objective of limiting the candidates to
persons of good qualifications and serious purpose who have
at least some reasonable prospect of public support. This
aids in reducing voter confusion by allowing attention to be
focused upon a reasonably small number of such candidates;
and it avoids the encumbering of the handling of elections.



In a society where money is so essential as a means of
living, the likelihood of a person entirely without money
being otherwise qualified for public office would seem to
be quite rare. Nevertheless, allowance should be made for
that possibility. If such a person has the other qualifications
to be *244  regarded a bona fide candidate who will
attract any substantial support, it is safe to assume that
some of his supporters would provide his filing fee; or as



a reasonable alternative thereto, 6  he could be required to
obtain a substantial number of signatures to support his filing.



6 See Lubin v. Panish, 415 U.S. 709, 94 S.Ct. 1315, 39



L.Ed.2d 702; and this is said notwithstanding Bullock



v. Carter, 405 U.S. 134, 92 S.Ct. 849, 31 L.Ed.2d 92,



relating to specific conditions in Texas.



With deference to the position expressed in the main opinion,
it is my judgment that this Court would perform a useful
and desirable public purpose by so confronting and dealing
with the problem presented, and rejecting the attack upon the
statute.



MAUGHAN, J., concurs in the result of Chief Justice
CROCKETT's concurring opinion.



WILKINS, J., having disqualified himself, does not
participate herein.



All Citations



606 P.2d 240
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358 P.3d 1009
Supreme Court of Utah.



In the Matter of the ADOPTION
OF J.S., a minor child.



William E. Bolden, Appellant and Intervenor,
v.



John and Jane Doe, Appellees and Petitioners.



No. 20120751.
|



Nov. 4, 2014.



Synopsis
Background: After prospective adoptive parents
commenced adoption proceedings, putative father of child
sought to intervene and object to adoption of child. The
Fourth District Court, Provo Department, Lynn W. Davis, J.,
barred father's intervention based on his failure to preserve his
legal rights as father by filing paternity affidavit, as required
under Adoption Act. Father appealed.



Holdings: The Supreme Court, Lee, J., held that:



[1] due process challenge was substantive, rather than
procedural;



[2] standard of scrutiny applicable to substantive due process
challenge was deferential, abrogating Wells v. Children's Aid
Society of Utah, 681 P.2d 199, Thurnwald v. A.E., 163 P.3d
623;



[3] affidavit requirement did not infringe on father's right to
substantive due process;



[4] intermediate standard of scrutiny applied to equal
protection challenge under Uniform Operation Clause; and



[5] affidavit requirement did not violate father's right to equal
protection under Uniform Operation Clause.



Affirmed.



Orme, J., concurred in judgment and in part.



Nehring, C.J., filed dissenting opinion.



Parrish, J., filed dissenting opinion.
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Justice LEE announced the judgment of the court and
authored the opinion of the court with respect to Parts I,
II.A.1, II.A.2.a-b, and II.B, and a plurality opinion with
respect to Parts II.A.2.c and II.A.3
Chief Justice DURRANT joined JUSTICE LEE's opinion in
full.
Judge ORME concurred in the judgment and joined Justice
LEE's opinion with respect to Parts I, II.A.1, II.A.2.a–b, and
II.B.
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Justice PARRISH filed a dissenting opinion.
Having recused herself, Justice DURHAM does not
participate herein; Court of Appeals Judge GREGORY K.
ORME sat.



Opinion



Justice LEE, opinion of the Court in part:



¶ 1 William Bolden is the putative father of a child (J.S.)
born in 2011. The case before us on appeal is an adoption
proceeding involving John and Jane Doe, the would-be
adoptive parents of J.S. Bolden tried to intervene in and object
to the Does' adoption of J.S. He was barred from doing so
because he failed to preserve his legal rights as a father by
filing a paternity affidavit within the time prescribed by Utah
Code section 78B–6–121(3).



¶ 2 This provision of the Utah Adoption Act prescribes the
requirements that an unwed father must meet in order to
secure the right to assert his parental rights and object to
an adoption. It is aimed at protecting the best interests of
children born out of wedlock—to ensure that such children
have the benefit of a parent committed to preserving their
well-being. Unwed mothers acquire parental rights—and the
accompanying right to object to an adoption—as a result of
the objective manifestation of the commitment to the child
that is demonstrated by their decision to carry a child to
term. An unwed father's legal obligation to file the paternity
affidavit is a rough counterpart to the mother's commitment.
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When a child is born out of wedlock, the mother, the father,
or both may assert their parental rights and thereby *1012
foreclose an adoption. But if the mother and father choose to
waive that right—or, in the case of a father, fails to assert the
right by filing the paternity affidavit in a timely fashion—then
the child may be placed for adoption.



¶ 3 Utah law is roughly in line with the adoption laws of
all states across the country. In every state unwed fathers are
required to fulfill legal requirements not imposed on unwed
mothers—most commonly, a filing aimed at establishing the
father's paternity. See infra ¶ 79 n.35. In Utah and elsewhere,
the failure to fulfill such requirements in the timeframe
required by law amounts to a waiver of the unwed father's
right to object to an adoption. This consequence is essential
to the goal of protecting children by facilitating adoption.
Without a requirement of a timely paternity filing, adoptions
would be inhibited by being left in limbo.



¶ 4 The affidavit requirement in Utah law takes the matter
of a paternity filing a minor step further—by requiring the
father not just to assert and establish paternity, but also to
attest under oath that he is able and willing to provide for the
child. UTAH CODE § 78B–6–121(3). But this is a simple,
straightforward hurdle—one that countless unwed fathers
have cleared, in a manner preserving their parental rights and
their prerogative of foreclosing adoption.



¶ 5 Bolden failed to fulfill this requirement, and in this case he
challenges it as unconstitutional. We reject his constitutional
challenges and therefore affirm the district court's denial of
his motion to intervene in the Does' adoption of J.S.



¶ 6 First, we uphold the affidavit requirement against Bolden's
due process challenge. Bolden does not claim that the
Adoption Act infringes his procedural due process right to
notice and an opportunity to be heard; nor could he, as his
failure to file the affidavit is a result of his own procedural
misstep (allegedly in accordance with the misadvice of
counsel) and not some procedural defect in the law. And
Bolden fails to establish an infringement of a fundamental
right of substantive due process, as he fails to present
evidence that the right he asserts (to preserve his rights as an
unwed father without filing an affidavit) is a matter deeply
rooted in established history and tradition.



¶ 7 Second, we also uphold the affidavit requirement against
Bolden's equal protection challenge. We do so by recognizing
the importance of the state's interests in protecting children



by facilitating the adoption process, and by concluding that
those interests are substantially advanced by the statutory
affidavit requirement. We likewise reject Justice Nehring's
assertion that this requirement is an indication of invidious
discrimination or sex-based stereotyping. See infra ¶¶ 93–98,
111.



¶ 8 There is doubtless room for disagreement about whether
our legislature has struck the best balance as a matter of
policy. But we see no basis for deriding our law as a
product of “invidious gender stereotypes.” Infra ¶ 88. At some
level all adoption laws discriminate against unwed fathers
—by requiring of them some legal filing not required of
unwed mothers. Such requirements are not an indication of
stereotype or discrimination. They are simply an element
of a legal scheme aimed at assuring that any parent who
would block an adoption has manifested a commitment to
the child's best interests. And we uphold the Utah Adoption
Act as constitutional on the basis of its advancement of those
important interests.



I



¶ 9 In the summer of 2010, Bolden was involved in a
sexual relationship with S.B. The two were not married. S.B.
eventually got pregnant. Approximately two weeks before
the baby was born, Bolden filed a petition in the district
court seeking to adjudicate paternity and to establish custody,
parent time, and child support.



¶ 10 Bolden's unsigned, unverified petition asserted that he
was “a fit and proper parent.” It sought “sole physical and
legal care, custody, and control of [his] unborn child should
[S.B.] decide not to raise the child and attempt to put the child
up for adoption.” In the petition Bolden also asserted that
“a child support order should enter, effective immediately,”
consistent with statutory *1013  guidelines, including an
obligation to obtain health insurance for the child.



¶ 11 One week later, Bolden filed in Utah's putative father
registry a sworn and notarized notice that he had commenced
paternity proceedings regarding S.B.'s unborn child. But he
did not file a separate affidavit asserting his willingness
to assume custody of the child and to submit to a child
support order, or disclosing his childcare plans, as required
by Utah Code section 78B–6–121(3)(b). Bolden attributes his
deficiency in this regard to his attorney's failure to advise him
that such an affidavit was required. Though Bolden offered
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—both before and after the birth of the child—to pay S.B.'s
pregnancy-related medical expenses, S.B. refused to accept
anything from Bolden, believing that her insurance would
cover all costs.



¶ 12 The child, a boy, was born on March 26, 2011. Bolden
initially visited the child in the hospital twice, but was
thereafter refused access and thus prevented from having any
further contact. Three days after the birth, S.B. determined
that she wanted to proceed with an adoption and executed
a consent to adoption before Judge Lyon of the Second



District Court. 1  S.B. relinquished the child to the prospective
adoptive parents (the Does), who commenced an adoption
proceeding that same day. Though their adoption petition
acknowledged that they knew the identity of the child's father
and that the father had made some effort to establish parental
rights, they asserted that the father's failure to file an affidavit
along with his paternity petition was determinative of his
rights—in short, that he had none.



1 The paternity and adoption actions originally proceeded



separately—the former in Second District Court before



Judge Lyon, the latter in Fourth District Court before



Judge Davis. They were consolidated before Judge Davis



upon joint stipulation and motion of the parties.



¶ 13 The Does thereafter notified Bolden of their intent
to adopt J.S. without Bolden's consent. Bolden moved to
intervene in the adoption proceeding, seeking to prevent the
adoption and to assert his parental rights. Between receiving
the Does' Notice of Adoption Proceedings and filing his
motion to intervene, Bolden also filed the affidavit required
by section 78B–6–121(3).



¶ 14 The adoptive parents opposed Bolden's motion to
intervene, arguing that Bolden could not prevent the adoption
because he had not complied with the statute by filing an
affidavit before S.B. relinquished the child. Bolden acquired
new counsel and challenged the constitutionality of section
78B–6–121(3)'s affidavit requirement, moving for summary
dismissal of the adoption petition on federal and state
constitutional grounds. Bolden also sought dismissal on the
ground that he was the undisputed father of J.S., that he did
not consent to the adoption, and that he had strictly and timely
complied with most of the applicable statutory requirements.



¶ 15 The district court heard oral argument on the motions
and issued a memorandum decision rejecting Bolden's
constitutional challenges. It concluded that Bolden had no
right to contest the adoption because he had not filed the



affidavit required under Utah Code section 78B–6–121(3).
In rejecting Bolden's constitutional claims, the district court
found that the affidavit requirement related directly to the
state's interests in requiring unwed fathers to demonstrate
a full commitment to their parental responsibilities, in
minimizing the risk of disrupting adoptions, and in protecting
the rights of unwed mothers.



[1]  ¶ 16 Upon issuance of a final order dismissing Bolden's
intervention and summary judgment motions, Bolden filed
this appeal. Bolden's appeal challenges the district court's
judgment on legal grounds. Our review is accordingly de
novo. See Manzanares v. Byington (In re Adoption of Baby
B.), 2012 UT 35, ¶ 41, 308 P.3d 382.



II



¶ 17 Under our Adoption Act, the consent of an unmarried
biological father is not generally required for the adoption of a
child who is six months of age or less at the time of placement.
See UTAH CODE § 78B–6–121(3). Yet the statute prescribes
an important exception to the general rule. An unmarried
biological father's consent is required if, before the time the
mother executes *1014  consent for adoption or relinquishes
the child for adoption, the father:



(a) initiates proceedings in a district court of Utah to
establish paternity under Title 78B, Chapter 15, Utah
Uniform Parentage Act;



(b) files with the court that is presiding over the paternity
proceeding a sworn affidavit:



(i) stating that he is fully able and willing to have full
custody of the child;



(ii) setting forth his plans for care of the child; and



(iii) agreeing to a court order of child support and the
payment of expenses incurred in connection with the
mother's pregnancy and the child's birth;



(c) consistent with Subsection (4), files notice of the
commencement of paternity proceedings, described in
Subsection (3)(a), with the state registrar of vital statistics
within the Department of Health, in a confidential registry
established by the department for that purpose; and



(d) offered to pay and paid, during the pregnancy and
after the child's birth, a fair and reasonable amount of
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the expenses incurred in connection with the mother's
pregnancy and the child's birth, in accordance with his
financial ability....



Id. § 78B–6–121(3).



¶ 18 Bolden acknowledges his failure to comply with the
affidavit requirement of subsection (b) above. Yet he seeks to
excuse such failure by challenging the constitutionality of the
statutory requirement, asserting that it violates his rights to
due process, uniform operation of laws, and equal protection.



We find no merit in any of Bolden's constitutional claims 2



and accordingly affirm.



2 Bolden does not cleanly distinguish between federal and



state constitutional claims. He frames his arguments in



terms of state constitutional protections, yet frequently



relies on caselaw interpreting federal rights. E.g., Lehr



v. Robertson, 463 U.S. 248, 103 S.Ct. 2985, 77 L.Ed.2d



614 (1983) (analyzing federal due process and equal



protection); Thurnwald v. A.E., 2007 UT 38, 163 P.3d



623 (analyzing both federal and state due process in



constitutional avoidance); Wells v. Children's Aid Soc'y



of Utah, 681 P.2d 199 (Utah 1984) (analyzing both



federal and state due process rights). And he makes little



or no effort to identify anything in the text or history



of the Utah Constitution dictating an analysis that is



distinct from that called for under federal precedent.



We accordingly analyze Bolden's due process argument



under federal standards and his uniform operation of law



arguments under our precedent applying equal protection



doctrines.



A. Due Process



¶ 19 In addressing Bolden's due process arguments, we first
clarify the distinction between procedural and substantive
due process and identify the nature of the claim before us
here. After classifying Bolden's due process challenge as
substantive, we then establish the governing legal framework
and standard of scrutiny, and finally proceed to reject
Bolden's arguments under the applicable standards.



1. Substance v. Procedure



[2]  ¶ 20 The Due Process Clause has been construed to
encompass both a procedural and a substantive component.
Under the procedural component, the courts have long
recognized a general right to notice and an opportunity to



be heard. See United Student Aid Funds, Inc. v. Espinosa,
559 U.S. 260, 272, 130 S.Ct. 1367, 176 L.Ed.2d 158 (2010);
Long v. Ethics & Discipline Comm. of the Utah Supreme
Court, 2011 UT 32, ¶ 29, 256 P.3d 206. Thus, for rights
the law deems subject to formal process (in courts or other
adjudicative bodies), due process requires notice reasonably



calculated to inform parties that their rights are in jeopardy 3



and a meaningful opportunity to be heard in the course of such



proceedings. 4  See Wells v. Children's Aid Soc. of Utah, 681
P.2d 199, 204 (Utah 1984) (explaining that procedural due
process requirements encompass the “notice and opportunity
to be heard” that “must be observed in order to have a valid
proceeding affecting life, liberty, or property”) (emphasis
added).



3 See Mullane v. Cent. Hanover Bank & Trust Co., 339



U.S. 306, 314, 70 S.Ct. 652, 94 L.Ed. 865 (1950);



Jackson Constr. Co. v. Marrs, 2004 UT 89, ¶ 10, 100



P.3d 1211.



4 See Turner v. Rogers, 564 U.S. 431, 131 S.Ct. 2507,



2517, 180 L.Ed.2d 452 (2011); Chen v. Stewart, 2004 UT



82, ¶ 68, 100 P.3d 1177.



*1015  [3]  ¶ 21 The due process right to an opportunity to
be heard may be lost due to a procedural misstep, however. A
statute of limitations, for example, may foreclose a cause of



action before it is ever litigated on its merits. 5  A procedural



bar prescribed by statute has a similar effect. 6



5 See Davis v. Provo City Corp., 2008 UT 59, ¶ 27, 193



P.3d 86 (right to bring an action may be foreclosed by



statutes of limitations, which “cut off the right to bring



an action after a particular period of time”).



6 See UTAH CODE § 63G–7–401(2) (containing the Utah



Government Immunity Act provision that any claimant



with a right of action must, as a prerequisite to filing suit,



file written notice of the claim with the government entity



before maintaining the action).



[4]  [5]  ¶ 22 Such limitations may be challenged on either
procedural or substantive due process grounds. A procedural
due process attack on a statute of limitations or procedural
bar would take the form of an assertion that such a limitation
forecloses any meaningful opportunity for the plaintiff to



protect its rights. 7  A substantive challenge would take a
different form. It would involve a broad-side attack on the
fairness of the procedural bar or limitation, on the ground that
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the right foreclosed is so fundamental or important that it is



protected from extinguishment. 8



7 See Logan v. Zimmerman Brush Co., 455 U.S. 422,



437, 102 S.Ct. 1148, 71 L.Ed.2d 265 (1982) (explaining



due process requires “an opportunity ... granted at a



meaningful time and in a meaningful manner ... for [a]



hearing appropriate to the nature of the case” (alteration



in original) (internal quotation marks omitted)); Terry



v. Anderson, 95 U.S. 628, 632–33, 24 L.Ed. 365 (1877)



(upholding a nine-month and seventeen-day statute of



limitations on the ground that “[t]his court has often



decided that statutes of limitation affecting existing



rights are not unconstitutional, if a reasonable time is



given for the commencement of an action before the bar



takes effect”); Burford v. State, 845 S.W.2d 204, 207,



208 (Tenn.1992) (holding that a three-year limitation on



presenting post-conviction claims “provides a reasonable



opportunity” for doing so, but striking the requirement as



applied to a defendant whose post-conviction claim did



not accrue until after the limitation had passed, as he was



“deprive[d] ... of such a reasonable opportunity”).



8 See Montagino v. Canale, 792 F.2d 554, 557–58



(5th Cir.1986) (discussing framework for substantive



due process challenge to statute of limitations);



Crier v. Whitecloud, 496 So.2d 305, 308–09



(La.1986) (upholding a medical malpractice statute



of limitations against a due process challenge on



rational basis review); Valentine v. Thomas, 433 So.2d



289, 293 (La.Ct.App.1983) (establishing framework



for substantive due process challenges under state



constitution to statute of limitations); State v. Egdorf,



317 Mont. 436, 77 P.3d 517, 521–22 (2003)



(“Substantive due process bars arbitrary governmental



actions regardless of the procedures used to implement



them....”).



[6]  ¶ 23 Bolden's claim is of the latter variety. He nowhere
claims that the Adoption Act forecloses his meaningful access



to the justice system. 9  Nor could he. The *1016  affidavit
requirement is simple and straightforward. And Bolden failed
to fulfill it not because it was difficult but because his counsel
allegedly gave him bad legal advice. See infra ¶ 63.



9 Applicable standards of procedural due process do not



yield free-wheeling authority for the courts to second-



guess the wisdom or fairness of legislative policy



judgments. As the dissent indicates, the courts have



long held that “an unwed father who demonstrates a



full commitment to the responsibilities of parenthood by



‘com[ing] forward to participate in the rearing of his



child,’ acquires ‘substantial protection’ under the due



process clause.” Infra ¶ 123 (Nehring, A.C.J., dissenting)



(quoting Lehr v. Robertson, 463 U.S. 248, 261, 103



S.Ct. 2985, 77 L.Ed.2d 614 (1983)). But that interest is



a substantive interest in an inchoate fundamental right.



And that inchoate right is perfected only when the father



follows reasonable state laws regulating the manner in



which he is to demonstrate his “full commitment to the



responsibilities of parenthood.” Infra ¶ 123 (Nehring,



A.C.J., dissenting) (internal quotation marks omitted). A



failure to do so, moreover, means that the inchoate right



is lost.



Nothing in the cases Justice Nehring cites yields a



judicial prerogative to second-guess the wisdom of



state law standards for a father's perfection of his



inchoate rights under the guise of procedural due



process. The courts are in no position to second-guess



the proper length of a particular statute of limitations



under a procedural due process balancing test. And we



are likewise in no position to second-guess the wisdom



of the legislature's policy decisions regarding statutory



prerequisites to establish an unwed father's parental



rights.



The In re Baby Girl T. case cited by the dissent,



infra ¶ 124, is not to the contrary. There we did



not extend the Mathews balancing test to a matter



that the legislature placed outside the bounds of



adjudicative process. Instead, in a matter directed



precisely within those bounds (of an unwed father



seeking to assert his statutory right to participate in



judicial proceedings), we engaged in standard analysis



of the procedural due process question of the core



right of notice and an opportunity to be heard. See



R.C.S. v. A.O.L. (In re Baby Girl T.), 2012 UT 78,



¶¶ 16–32, 298 P.3d 1251. Thus, Baby Girl T. is not



a case establishing the propriety of procedural due



process analysis of a substantive limit on access to



an adjudicative proceeding. It is a core application



of procedural due process analysis within such a



proceeding, and as such it has no application here.



¶ 24 Thus, Bolden's argument is framed as a substantive



challenge to the fairness of the affidavit requirement. 10



Throughout his opening and reply briefs, Bolden repeatedly
characterizes his claim as one challenging the statutory
affidavit requirement as “substantively unconstitutional” and
as aimed at establishing a “fundamental,” “substantive right”
of an unwed father as a parent.



10 See Black v. Sec'y of Health & Human Servs., 93 F.3d



781, 789 (Fed.Cir.1996) (rejecting a procedural due



process challenge and declining to apply procedural



analysis where “what the petitioners [really] object to is
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not the denial of a hearing, but the substantive rule of



eligibility that has been applied to them”).



¶ 25 Justice Nehring's dissent portrays Bolden's case
differently. It insists that Bolden's arguments encompass both
procedural and substantive due process, while conceding that
Bolden briefed only the latter. Infra ¶¶ 114, 116. And it
contends that Bolden asserts that the affidavit requirement
may deprive him of the procedural right “to be heard ‘at a
meaningful time and in a meaningful manner.’ ” Infra ¶ 117
(Nehring, J., dissenting) (quoting Mathews v. Eldridge, 424
U.S. 319, 333, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976)). But
the argument put forward by the dissent appears nowhere in
Bolden's briefs. Bolden nowhere complains of the sufficiency
of the notice he was given under Utah law or of the adequacy
of the opportunity he was provided to “ ‘submit evidence’
” or to otherwise prepare or present his case in court. See
infra ¶ 121 (quoting Christiansen v. Harris, 109 Utah 1, 163
P.2d 314, 317 (1945)). Thus, neither Mathews v. Eldridge
nor Christiansen v. Harris is anywhere cited by Bolden
on appeal. Nor are any of the other cases cited by Justice
Nehring in support of his concerns regarding the “procedural
protections” inherent in the right to procedural due process.



Infra ¶ 121. 11



11 Tellingly, even Justice Nehring's analysis is ultimately



focused on matters of substance, not procedure. Instead



of questioning the extent of the notice to Bolden or



of the opportunity to present his case, the dissent



ultimately asserts—in a section of the opinion captioned



“Procedural Due Process”—that the statutory affidavit



requirement is “so onerous and arbitrary that [it]



violate[s] ... due process.” Infra ¶ 126. The basis for



that conclusion, moreover, bears no relation to the



standards of procedural due process outlined in the



cases cited earlier in the dissenting opinion. Compare



infra ¶¶ 119–20 (citing Mathews v. Eldridge for



a balancing test dictating the appropriate level of



adjudicative procedure based on a weighing of the



“private interest” affected and the costs and value



of additional procedures), with Montagino, 792 F.2d



at 557–58 (noting that on substantive due process



challenge to statute of limitations the standard was



one of “whether the statute is arbitrary”). Instead of



weighing the costs and benefits of additional adjudicative



procedures, the dissent simply asserts that the statutory



affidavit requirement is “so onerous and arbitrary” that it



crosses a “line” envisioned by the dissent as establishing



the bounds of “fundamental fairness.” Infra ¶ 126. That



conclusion is indistinguishable from that set forth in the



substantive due process section of the dissenting opinion



—a point that reinforces the inherently substantive nature



of the issue on appeal.



¶ 26 Bolden's only allusion to procedural due process in
his briefs is in a defensive response to arguments put
forward by the adoptive parents. In his opening brief, Bolden
reiterated his claim to a substantive right to a fair “opportunity
to develop a relationship with his newborn and thereby
convert his provisional rights into vested parental rights,”
while asserting that “this opportunity interest could easily be
rendered illusory if the state was free to impose ‘any process
’ it wanted on a father's ability to perfect his provisional
interest.” The adoptive parents seized on this formulation in
their responsive brief on appeal. To the extent Bolden claimed
a violation of an opportunity to be heard, the adoptive parents
quoted our cases for the proposition that “the test for whether
a provision of the Adoption Act's putative father provisions
passes due process muster is whether ‘[t]he Act [ ] give[s]
him a meaningful and adequate procedure to protect this
interest.’ ”: R.C.S. v. *1017  A.O.L. (In re Adoption of Baby
Girl T.), 2012 UT 78, ¶ 20, 298 P.3d 1251. And under that
standard, the adoptive parents asserted that Bolden's claim
failed as a matter of law because the affidavit requirement was
“meaningful and adequate” and because Bolden admittedly
failed to comply with it.



¶ 27 Bolden responded in his reply brief by repudiating any
reliance on procedural due process. While acknowledging
the adoptive parents' argument “that an unwed father's due
process rights are merely procedural” and are satisfied
by “whatever ‘process' the legislature offers him,” Bolden
emphasized the substantive nature of his due process claim.
Specifically, Bolden confirmed that his due process challenge
was to the “substantive constitutionality of the affidavit
requirement at issue,” while emphasizing that that claim
subsisted regardless of whether the statutory limitations in
question were “applied in a procedurally fair manner.”



¶ 28 Thus, in its content and its terminology, Bolden's claim



sounds only in substantive due process. 12  We accordingly
proceed to establish the standard of scrutiny that applies to
this claim.



12 In any event, a procedural due process claim would fall



flat in this case even under the cases cited by Justice



Nehring's dissent. “[T]he State certainly accords due



process when it terminates a claim for failure to comply



with a reasonable procedural or evidentiary rule.” Logan,



455 U.S. at 437, 102 S.Ct. 1148 (first emphasis added);



see also Hammond Packing Co. v. Arkansas, 212 U.S.
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322, 350–51, 29 S.Ct. 370, 53 L.Ed. 530 (1909) (default



judgment as discovery sanction for failure to produce



evidence not a violation of due process). Bolden failed to



do just that. He failed to present evidence (an affidavit)



essential to his claim, and he is accordingly in no position



to complain that his own failure amounted to a violation



of procedural due process.



The dissent's other cases are unavailing. This is



not a case of a claimant who is foreclosed from



protecting his interests by an inability to comply with



a procedural requirement in the first place. See Logan,



455 U.S. at 424–26, 435–36, 102 S.Ct. 1148 (holding



that a state labor commission failed to convene a



procedurally required hearing, thus depriving litigant



of future hearing); People v. Germany, 674 P.2d 345,



351–52 (Colo.1983) (involving a three-year time bar



on all post-conviction collateral attack, the effect of



which was to “immediately cut off this right for



all persons whose convictions antedate the statute



by an interval of time in excess of the statutory



limitation period”); Burford, 845 S.W.2d at 208



(three-year limitation on presenting post-conviction



claims “provides a reasonable opportunity” for doing



so, but striking the requirement as applied to a



defendant whose post-conviction claim did not accrue



until after the limitation had passed, as he was



“deprive[d] ... of such a reasonable opportunity”); see



also Lehr, 463 U.S. at 264, 103 S.Ct. 2985 (“[I]f



qualification for notice [of an adoption] were beyond



the control of an interested putative father, it might be



thought procedurally inadequate.” (emphasis added));



In re Baby Girl T., 2012 UT 78, ¶ 31, 298 P.3d 1251,



(holding filing requirement violated due process as-



applied to putative father where he deposited notice



of paternity with state agency, but through agency's



negligence notice was not filed until after the mother



had consented to an adoption).



2. Standard of Scrutiny



¶ 29 The right to due process is principally about process—
procedure, not substance. Most of this court's caselaw in the
field is thus about the nature and extent of the notice required
by the constitution, and of the opportunity to be heard once
such notice is afforded. See Wells v. Children's Aid Soc'y of
Utah, 681 P.2d 199, 204 (Utah 1984) (noting that “[m]ost
due process cases concern procedural requirements, notably
notice and opportunity to be heard”). The same is true at the
federal level. For the most part, the due process precedent
in the United States Supreme Court likewise is aimed at



clarifying the kind of notice and opportunity to be heard that



is guaranteed by the constitution. 13



13 See, e.g., Swarthout v. Cooke, 562 U.S. 216, 131 S.Ct.



859, 178 L.Ed.2d 732 (2011) (holding that prisoners



up for parole received adequate process when given



opportunity to be heard and provided reasons for denial



of parole); Wilkinson v. Austin, 545 U.S. 209, 225–



26, 125 S.Ct. 2384, 162 L.Ed.2d 174 (2005) (holding



that informal, nonadversary procedures were adequate



to safeguard liberty interest inmates had in not being



assigned to supermax facility); Cleveland Bd. of Educ.



v. Loudermill, 470 U.S. 532, 542, 105 S.Ct. 1487, 84



L.Ed.2d 494 (1985) (holding that due process protections



require a hearing prior to discharge of employee



who has constitutionally protected property interest in



employment); Bell v. Burson, 402 U.S. 535, 542, 91



S.Ct. 1586, 29 L.Ed.2d 90 (1971) (holding that except



in emergency situations, due process requires notice and



opportunity for hearing appropriate to the nature of the



case before revocation of a driver's license).



*1018  ¶ 30 On a few occasions, the courts have recognized
new substantive rights under the umbrella of due process. See,
e.g., Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d
147 (1973); Griswold v. Connecticut, 381 U.S. 479, 85 S.Ct.
1678, 14 L.Ed.2d 510 (1965). But the Due Process Clause is
not a license for the judicial fabrication of rights that judges
might prefer, on reflection, to have been enshrined in the
constitution. Our role in interpreting the constitution is one
of interpretation, not common-law-making. Thus, the judicial
recognition of new fundamental rights of substantive due
process is the exception, not the rule. See Regents of Univ.
of Mich. v. Ewing, 474 U.S. 214, 225, 106 S.Ct. 507, 88
L.Ed.2d 523 (1985) (“Although the Court regularly proceeds
on the assumption that the Due Process Clause has more than
a procedural dimension, we must always bear in mind that
the substantive content of the Clause is suggested neither
by its language nor by preconstitutional history....” (internal
quotation marks omitted)).



¶ 31 That said, the principle of substantive due process is
ingrained in both federal and state precedent. So although
we proceed cautiously in this domain, we cannot repudiate
the substantive due process inquiry altogether. We should
instead prescribe carefully the grounds and the basis for the
recognition of any alleged right of substantive due process.
To do so, we start with some general background in federal
precedent, proceed to more specific precedent as applied to
parental rights of unwed fathers, and conclude by articulating
the standard of scrutiny applicable here.
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a. The lesson of Lochner



¶ 32 Substantive due process reached its apex in the so-
called Lochner era. During this period, in decisions like
Lochner v. New York, 198 U.S. 45, 25 S.Ct. 539, 49 L.Ed.
937 (1905), the United States Supreme Court routinely struck
down legislation infringing on economic rights (such as the
freedom of contract) that it deemed inherent in the guarantee
of the Due Process Clause. In Lochner itself, for example, the
court held unconstitutional a labor law restricting the number
of hours that bakers were allowed to work in a day in New
York (ten), concluding that the law was an “unreasonable,
unnecessary, and arbitrary interference with the right of the
individual” to contract. Id. at 56, 25 S.Ct. 539; see also Adkins
v. Children's Hosp., 261 U.S. 525, 43 S.Ct. 394, 67 L.Ed. 785
(1923) (striking down federal minimum wage legislation as
violative of substantive due process).



¶ 33 Such expansive use of the Due Process Clause was hardly
uncontroversial. Lochner-type invocations of substantive due
process sparked now-famous dissents from the likes of
Justices Holmes and Harlan, who decried the “ever increasing
scope” of the substantive due process rights recognized by
their colleagues, and noted the tendency of the doctrine to
“give us carte blanche to embody our economic and moral
beliefs in its prohibitions.” Baldwin v. Missouri, 281 U.S.
586, 595, 50 S.Ct. 436, 74 L.Ed. 1056 (1930) (Holmes,
J., dissenting); see also Lochner, 198 U.S. at 75, 25 S.Ct.
539 (Holmes, J., dissenting) (“Some of these laws embody
convictions or prejudices which judges are likely to share.
Some may not. But a Constitution is not intended to embody
a particular economic theory....”); id. at 68, 25 S.Ct. 539
(Harlan, J., dissenting) (“If the end which the legislature seeks
to accomplish be one to which its power extends, and if the
means employed to that end, although not the wisest or best,
are yet not plainly and palpably unauthorized by law, then the
court cannot interfere.”).



¶ 34 The dissenting view eventually carried the day. In cases
marking the beginning of the so-called Progressive Era, the
court began to disavow Lochner-style decisionmaking. See
West Coast Hotel Co. v. Parrish, 300 U.S. 379, 57 S.Ct.
578, 81 L.Ed. 703 (1937) (overruling Adkins, and upholding
minimum wage legislation). And by the mid–1950s, the court
categorically—and unanimously—concluded that “[t]he day
is gone when this Court uses the Due Process Clause of the
Fourteenth Amendment to strike down state laws, regulatory



of business and industrial conditions, because they may be
unwise, improvident, or out of harmony with a particular
school of thought.” *1019  Williamson v. Lee Optical of
Okla., 348 U.S. 483, 488, 75 S.Ct. 461, 99 L.Ed. 563 (1955).
Thus, with regard to substantive due process challenges
to economic regulations, “[t]he almost universal” standard
embraced by the courts today is “a rational basis test so
tolerant that the substantive content of economic statutes



rarely violates due process.” Wells, 681 P.2d at 205. 14



14 Justice Nehring's dissent spurns the above discussion



of the Lochner era as a “lengthy exposition” that has



“no place” in our analysis. Infra ¶ 133. That critique



is puzzling. Lochner is the key bugaboo of substantive



due process jurisprudence in the twentieth century.



The courts' experiment with Lochner-style decision-



making has had an enormous impact on our current



approach to this field of law. That is evident in the



fact that Lochner is still often raised—as it is here



—in both state and federal precedent as a cautionary



reminder of the perils of over-exuberant invocations of



the judicial power to recognize new fundamental rights.



See Wells, 681 P.2d at 205 (citing scholarly literature



and cases addressed to the “almost universal opinion



that substantive due process was abused in invalidating



economic regulations in the first third of this century”



under Lochner and its progeny, while suggesting that the



judicial reaction to this era “has culminated in a rational



basis test so tolerant that the substantive content of



economic statutes rarely violates due process”); United



Haulers Ass'n, Inc. v. Oneida–Herkimer Solid Waste



Mgmt. Auth., 550 U.S. 330, 347, 127 S.Ct. 1786, 167



L.Ed.2d 655 (2007) (describing Lochner as “a time when



[the] Court presumed to make ... binding judgments



for society under the guise of interpreting the Due



Process Clause,” and cautioning that it is “[ground]



we should not seek to reclaim”); McDonald v. City



of Chicago, 561 U.S. 742, 130 S.Ct. 3020, 3062, 177



L.Ed.2d 894 (2010) (Stevens, J., dissenting) (stating that



the “now-repudiated Lochner line of cases attests to the



dangers of judicial overconfidence in using substantive



due process to advance a broad theory of the right



or the good”); Powell v. State ex rel. Or. Dep't of



Land Conservation & Dev., 238 Or.App. 678, 243 P.3d



798, 802 (2010) (beginning a substantive due process



analysis by putting caselaw in “historical perspective”



and repudiating the “much-maligned Lochner era' of



Supreme Court jurisprudence”). We raise it with that



in mind and place our understanding of the law of



substantive due process in the historical context of the



court's experiment with Lochner-style decisionmaking.



This is no mere “academic pursuit.” Infra ¶ 133. It is an
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attempt to explain our current law in light of its historical



background and to add a continuing voice of caution



regarding the enticing, yet difficult-to-restrain concept of



substantive due process.



¶ 35 That approach has not been broadly extended beyond
the realm of economic rights. With respect to noneconomic
rights, the court has continued to uphold certain substantive
rights under the Due Process Clause. As noted above, for
example, the court has struck down, as violative of due
process, restrictions on access to contraception, see Griswold,
381 U.S. 479, 85 S.Ct. 1678, and to abortion, see Roe, 410
U.S. 113, 93 S.Ct. 705.



¶ 36 But the anti-Lochner backlash of the Progressive Era has
also had an impact in the realm of noneconomic rights. See
Wells, 681 P.2d at 205 (noting, in expressing reluctance to
extend new rights of substantive due process, “[t]he almost
universal opinion that substantive due process was abused
in invalidating economic regulations in the first third of
[the twentieth] century”). In recent decades, both this court
and our federal counterparts have expressed a diminishing
appetite for the judicial recognition of new substantive due
process rights in the social realm.



¶ 37 In Washington v. Glucksberg, 521 U.S. 702, 117 S.Ct.
2258, 138 L.Ed.2d 772 (1997), for example, the United
States Supreme Court declined to recognize a substantive due
process right to assisted suicide. In so doing, the court noted
the uneasy status of the concept of substantive due process,
expressing concern for the slipperiness of the judicial slope.
Id. at 723 n. 23, 117 S.Ct. 2258 (noting the potential for
judicial abuse, while asserting that once recognized, there is
“no principled basis” for confining the right).



b. Substantive due process and parental rights



¶ 38 We expressed a parallel concern in In re J.P., 648 P.2d
1364 (Utah 1982). In J.P., we built on federal precedent in
recognizing a fundamental right for a mother not to lose her
rights to her child absent proof of unfitness, abandonment,
or neglect. Id. at 1367. In so doing however, we first
acknowledged our discomfort with the judicial recognition of
new “rights unknown at common law” and “not mentioned in
the Constitution,” particularly as to “substantive due process
innovations undisciplined by any but abstract formulae.” Id.
at 1375 (citing Moore v. City of *1020  East Cleveland,
431 U.S. 494, 503, n. 12, 97 S.Ct. 1932, 52 L.Ed.2d 531



(1977)). 15



15 The Moore opinion, in turn, emphasized the crucial



importance of a limitation “grounded in history” and



tradition, noting that such limitation is much “more



meaningful than any based on the [mere] abstract



formula” of judicial intuition or preference. Moore, 431



U.S. at 503 n. 12, 97 S.Ct. 1932.



¶ 39 In recognizing the fundamental interest of a mother
in retaining her parental rights absent proof of unfitness,
abandonment, or neglect, our J.P. opinion first established
a narrow, limiting principle. As a predicate to establishing
such a right, we first found that such right was “ ‘deeply
rooted in this Nation's history and tradition,’ and in the
‘history and culture of Western civilization.’ ” Id. (citations
omitted). In support of that conclusion, we cited extensive
historical evidence of the “deeply rooted” nature of this
right. See id. at 1374 (“The integrity of the family and the
parents' inherent right and authority to rear their own children
have been recognized as fundamental axioms of Anglo–
American culture, presupposed by all our social, political,
and legal institutions.”). Because the statute at issue in J.P.
infringed on the fundamental right recognized by this court,
we found it unconstitutional. We held, specifically, that “a
mother is entitled to a showing of unfitness, abandonment, or
substantial neglect before her parental rights are terminated,”
and that the statute that made “no provision for that showing”
was “unconstitutional on its face.” Id. at 1377.



¶ 40 In reaching this conclusion, our decision in J.P.
built upon the United States Supreme Court's decision in
Stanley v. Illinois, 405 U.S. 645, 92 S.Ct. 1208, 31 L.Ed.2d
551 (1972). In J.P., we cited Stanley as establishing the
unconstitutionality of an Illinois statute “presuming unwed
fathers to be unfit [as] a violation of the due process clause.”
648 P.2d at 1374 (citing Stanley, 405 U.S. at 651, 92 S.Ct.
1208). In the context of an unwed father who had lived with
his children at least “intermittently for 18 years,” we noted
that Stanley had upheld the fundamental right of “ ‘a man
in the children he has sired and raised,’ ” a right that was
deemed to “ ‘warrant[ ] deference and, absent a powerful
countervailing interest, protection.’ ” Id. (quoting Stanley,
405 U.S. at 651, 92 S.Ct. 1208).



¶ 41 Our J.P. opinion was discussed and extended in our
subsequent decision in Wells. In Wells, we considered the
constitutionality of a statute predicating an unwed father's
establishment of his parental rights on the statutory condition
of the filing of an acknowledgement of paternity prior to
the child's placement for adoption. 681 P.2d at 202–03
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(considering the constitutionality of UTAH CODE § 78–30–4
(1953)). Building on United States Supreme Court precedents
culminating in Lehr v. Robertson, 463 U.S. 248, 103 S.Ct.
2985, 77 L.Ed.2d 614 (1983), our opinion in Wells concluded
that the standard of scrutiny under the federal Due Process
Clause was a deferential standard of arbitrariness. Citing In
re J.P. and Lehr, we acknowledged the provisional right of an
unwed father to parent his children while also recognizing the
state's interest in “immediate and secure adoptions for eligible
newborns” providing “justification for significant variations
in the parental rights of unwed fathers.” 681 P.2d at 203.
And we noted that Lehr had upheld a New York provision
requiring notice of an adoption proceeding to an unwed father
“only if he had filed a notice of intent to claim paternity with
the putative father registry” on the ground that “ ‘a more open-
ended notice requirement would ... complicate the adoption
process, threaten the privacy interests of unwed mothers,
create the risk of unnecessary controversy, and impair the
desired finality of adoption decrees.’ ” Id. (quoting Lehr,
463 U.S. at 249, 103 S.Ct. 2985). Because Lehr upheld
the New York provision on the ground that it was not
“arbitrary,” we applied an arbitrariness standard in Wells in
upholding the then-applicable requirement of Utah law of
filing an acknowledgement of paternity as a prerequisite to an
unwed father preserving his provisional rights as a parent. Id.
(holding that the acknowledgement of paternity requirement
was “not ‘arbitrary’ ” and was “therefore constitutional under
the Due Process Clause of the United States Constitution”).



*1021  ¶ 42 Our Wells decision adopted a different standard
under the Utah Constitution, however. Although we upheld
the acknowledgment of paternity requirement under the state
constitution as well, we did so only after first adopting a
standard of heightened scrutiny. Id. at 206. That standard, we
concluded, followed from the J.P. opinion's recognition of
“parental rights as ‘fundamental,’ ”; and from a prior decision
in which we had invoked heightened scrutiny in addressing
a void-for-vagueness challenge to a statute impinging on
“fundamental rights” (such as the right to travel). Id. (citing In
re Boyer, 636 P.2d 1085, 1087–88 (Utah 1981)). Thus, under
the Utah Constitution's Due Process Clause, we concluded in
Wells that “the proponent of legislation infringing parental
rights must show (1) a compelling state interest in the result
to be achieved and (2) that the means adopted are ‘narrowly
tailored to achieve the basic statutory purpose.’ ” Id. (quoting



Boyer, 636 P.2d at 1090). 16



16 See also Thurnwald v. A.E., 2007 UT 38, ¶¶ 28, 33, 44,



47, 163 P.3d 623 (reiterating this standard in identifying



a potential constitutional problem with applying the



Adoption Act's requirement of a paternity petition within



twenty-four hours of the birth of a child in a manner that



would “make it impossible for unwed fathers of children



born on weekends or holidays to preserve their rights



postbirth,” but interpreting the statutory filing deadline



to be subject to extension under Utah Rule of Civil



Procedure 6 and interpreting the statute to provide a



“minimum period of twenty-four hours after the child's



birth to file a paternity claim” in a manner avoiding the



constitutional question).



¶ 43 The standard invoked in Wells, however, is in some
tension with the standards employed in subsequent cases.
Despite Wells, for example, our more recent cases have held
that an unwed father's “inchoate” right in his child may be
lost if he fails to follow reasonable state procedures for
perfecting that right. And our recent cases have done so in a
manner foreclosing the sort of heightened scrutiny prescribed
in Wells.



¶ 44 In T.M. v. B.B. (In re Adoption of T.B.), 2010 UT
42, 232 P.3d 1026, for example, we emphasized that the
guarantee of due process recognizes only “an inchoate
interest” of an unwed biological father. Id. ¶ 31 n. 19.
And we concluded that that interest rises to the level of
a fundamental right “only when [the father] ‘demonstrates
full commitment to the responsibilities of parenthood by
[coming] forward to participate in the rearing of his child.’ ”
Id. (second alteration in original). Because the father in T.B.
had failed to satisfy the statutory prerequisites to perfecting
his inchoate parental rights, we held that the “natural mother's
relinquishment of [his] child” for adoption “eliminate[d] his
opportunity to acquire constitutionally protectable parental
rights.” Id. ¶ 40. And we accordingly rejected the biological
father's argument that there was “no compelling need for
the premature termination of [his] ... parental rights based
solely on procedural noncompliance,” concluding that the
fact that he “could have complied with the statutory scheme
established by the Utah Legislature for acquiring the right
to withhold consent to an adoption” foreclosed his alleged
fundamental right. Id. ¶¶ 28, 41.



¶ 45 We reiterated a similar standard in In re Adoption of
Baby Girl T., 2012 UT 78, 298 P.3d 1251. In that case,
we explained that “[u]nder both federal and state law, an
unwed biological father has an inchoate interest in a parental
relationship with his child that acquires full constitutional
protection only when he demonstrates a full commitment to
the responsibilities of parenthood by [coming] forward to
participate in the rearing of his child.” Id. ¶ 18 (alteration
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in original) (internal quotation marks omitted). And we
accordingly held that an “unmarried biological father” must
only “be given an adequate opportunity to comply with
the[ ] statutory requirements of the Adoption Act in order
to assert” a fundamental interest in his parental rights. Id. ¶
19 (alteration in original) (internal quotation marks omitted).
In addition, we again emphasized that an unwed father's
right is simply “in the opportunity to develop a substantial
relationship” with his child, and thus concluded that if the
governing statute provides a “meaningful chance” for the
father to protect his interests, “he may not complain of the
termination of his interest when he fails to strictly comply
with its procedures.” Id. ¶ 20.



*1022  c. The standard of scrutiny applicable here



¶ 46 The foregoing sets the stage for our statement of
the applicable standard of scrutiny. It also emphasizes the
difficulty of so doing, given the evident tension in our
caselaw. Our cases have consistently applied a deferential
standard of federal due process scrutiny of statutory
prerequisites to the establishment of parental rights of unwed
fathers. See Wells, 681 P.2d at 206 (provision of adoption
statute was not “arbitrary” and thus did not violate federal due
process protections); In re Adoption of T.B., 2010 UT 42, ¶
31, 232 P.3d 1026 (adoption statute preserved “meaningful
chance” for putative father to preserve opportunity to develop
relationship with his child and thus satisfied due process).
Our statement of the applicable state constitutional standard
has been inconsistent, however. Wells calls for heightened
scrutiny on the ground that a father's parental rights are
“fundamental.” 681 P.2d at 205 (“fundamental rights of
parenthood” require a “higher level of scrutiny” under Utah's
Due Process Clause). But our subsequent cases apply a
much more deferential standard—one in line with the federal
standard of scrutiny. See In re Baby Girl T., 2012 UT 78,
¶¶ 11, 19, 298 P.3d 1251 (due process requires that putative
father “have a meaningful chance” to preserve opportunity of
relationship with child).



¶ 47 The standard in T.B. and Baby Girl T. runs directly
counter to that set forth in Wells. Instead of applying a
heightened standard of scrutiny, our T.B. opinion expressly
rejected the biological father's argument that showing a
“compelling” interest was necessary. See In re Adoption of
T.B., 2010 UT 42, ¶ 29, 232 P.3d 1026. And it applied
instead a standard turning only on a showing of a “reasonable
opportunity [of a biological father] to preserve his chance to



develop a relationship with his child.” Id. ¶ 42. Baby Girl T.
is to the same effect. See In re Baby Girl T., 2012 UT 78, ¶¶
11, 19, 298 P.3d 1251.



¶ 48 This tension in our caselaw is nowhere reflected on
the face of our opinions. Perhaps the parties in our more
recent cases were unaware of the heightened standard applied
in Wells; at a minimum they appear not to have called it
to our attention. But the tension as to the state standard of
scrutiny is front and center in this case. It is reflected clearly
in the briefing. Bolden expressly invokes the Wells standard
of heightened scrutiny. And the adoptive parents cite T.B.
and Baby Girl T. in support of the deferential “reasonable
opportunity” or “meaningful chance” standard.



¶ 49 We are therefore faced with the question of how to
resolve this tension—a question not directly confronted in
any of our prior cases. And we resolve it in favor of the
deferential standard of scrutiny set forth in our more recent
cases. We do so, first, because T.B. and Baby Girl T. are
our most recent pronouncements on this issue. Because these
cases appear to have overtaken Wells on this point, they
should control. Litigants in Utah are entitled to rely on our



explication of the law as definitive. 17  And although T.B. and
Baby Girl T. do not expressly overrule Wells on the state
standard of scrutiny, the two lines of cases are unquestionably
incompatible. That, without more, would suggest to a litigant
that our most recent pronouncement is the law, and has
overtaken any prior contrary statement. See Malan v. Lewis,
693 P.2d 661, 676 (Utah 1984) (noting “[t]he general rule
from time immemorial” that an opinion from this court “is
deemed to state the true nature of the law both retrospectively
and prospectively”).



17 See Carter v. Lehi City, 2012 UT 2, ¶ 15, 269 P.3d 141



(emphasizing that “[l]itigants ought to be able to rely” on



our opinions).



¶ 50 Second, and in any event, the Wells standard of scrutiny
was unnecessary to the outcome in that case, and may thus



be viewed as over-enthusiastic dicta. 18  Because *1023  the
Wells decision upheld the then-applicable acknowledgement
of paternity filing against a state constitutional due process
challenge, the court could easily have reached the same
conclusion under a more deferential standard. That renders
the heightened standard of scrutiny in Wells unnecessary to
the result. We accordingly read T.B. and Baby Girl T. as



controlling. 19
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18 We use the term dicta in the sense of “[a] court's stating



of a legal principle more broadly than is necessary to



decide the case,” BLACK'S LAW DICTIONARY 519



(so defining gratis dictum ), or “[a]n opinion by a court



on a question that is directly involved, briefed, and



argued by counsel and even passed on by the court, but



that is not essential to the decision,” id. (so defining



judicial dictum ). So the disagreement with the dissent



on this point is not a matter of one of us speaking truth



and the other falsity, see infra ¶ 140 (Nehring, A.C.J.,



dissenting) (disagreeing with the court's understanding



of obiter dictum ); it is simply a matter of nuanced



variations in terminology. Thus, we acknowledge that the



standard set forth in the Wells opinion was not a matter of



“ ‘illustration, argument, analogy, or suggestion’ ” that



was not part of the court's holding. Infra ¶ 140. But it



was dicta in the sense of being unnecessary to the court's



decision.



19 The same thing holds for our decision in Thurnwald



v. A.E., 2007 UT 38, 163 P.3d 623, cited by the



dissent as another instance in which we employed the



strict scrutiny standard to reform a “provision of the



Adoption Act.” Infra ¶ 136 n.166 (Nehring, A.C.J.,



dissenting). The Thurnwald opinion does include some



language invoking the strict scrutiny standard from



Wells. Thurnwald, 2007 UT 38, ¶¶ 28, 35, 163 P.3d



623. But the ultimate holding of Thurnwald is one



of constitutional avoidance—of statutory interpretation



of the Adoption Act in light of Utah Rule of Civil



Procedure 6 in a manner avoiding a potential problem of



unconstitutionality. See id. ¶¶ 46–47 (emphasizing our



approach of choosing one interpretation of a statute over



another, and specifically of selecting an interpretation



that avoided the result of striking down the Adoption Act



as unconstitutional). So our invocation of strict scrutiny



in Thurnwald is even more clearly an instance of dicta,



and in any event a dictum again at odds with our other



recent opinions.



¶ 51 Third, the Wells opinion offers shaky support for its
heightened standard of scrutiny, while our analysis in T.B.
and Baby Girl T. is in line with our current understanding
of the law of substantive due process. The linchpin of the
analysis in Wells is the assertion that parental rights are
fundamental. From that premise the Wells court concluded
that the standard was a heightened one. Thus, the Wells
court reasoned “[b]y analogy” to a case implicating the
fundamental right to travel (In re Boyer, 636 P.2d at 1087–
88) that a statutory regulation of the right of an unwed father
was an infringement of a “fundamental right.” Wells, 681
P.2d at 206. But that conclusion was circular, or at least a
bit too facile. Under the universal understanding in place at



the time of Wells (and still today), an unwed father's right
was not necessarily fundamental; it was only provisionally so,
subject to being perfected by fulfillment of a state's statutory
requirements for its establishment. See Lehr, 463 U.S. at
261–62, 103 S.Ct. 2985 (the “mere existence of a biological
link does not merit equivalent constitutional protection,” a
putative father must “grasp [the] opportunity and accept some
measure of responsibility”); In re Adoption of T.B., 2010 UT
42, ¶ 26 & n. 22, 232 P.3d 1026 (putative father's parental
rights are provisional rights he “may acquire” by “satisfying
certain statutory requirements”); Wells, 681 P.2d at 206
(unwed father's right to a relationship with his newborn is “a
provisional right” subject to statutory perfection). Thus, under
long-settled law, the right of the unwed father in Wells was
not properly described as “fundamental” at the threshold point
of identifying the applicable standard of scrutiny. Deeming
it so was question-begging. So to be true to the settled
understanding of the nature of the right of an unwed father,
Wells should have carefully considered whether the unwed
father in that case had established his fundamental right as a
parent instead of simply assuming that he had.



¶ 52 That careful analysis, moreover, should have followed
the approach modeled in J.P., as informed by the United
States Supreme Court decisions culminating in Lehr. And
that approach is not simply to assume at the highest level of
generality that an unwed father's interests are fundamental.
It is to ask instead the more specific question whether the
precise interest at stake is fundamental in the sense of being
justified not by the mere “abstract formula[ ]” informed by a
judge's instincts of fairness, but by a clear indication that that
interest is “deeply rooted in this Nation's history and tradition
and in the history and culture of Western civilization.” In re
J.P., 648 P.2d at 1374–75 (internal quotation marks omitted);
see also Glucksberg 521 U.S. at 728, 117 S.Ct. 2258 (statute
prohibiting assisted suicide constitutional because assisted
suicide is not a fundamental right deeply rooted in American
tradition).



*1024  ¶ 53 Absent such evidence, the right at stake is
not fundamental, and the applicable standard of scrutiny is
a highly deferential inquiry into rationality or arbitrariness.
That is the evident basis for the standards we adopted in
T.B. and Baby Girl T. In the absence of any proof of a
showing of “deeply rooted” history and tradition sustaining
the unwed father's interests, we simply considered only the
rationality or arbitrariness of statutory terms for an unwed
father's establishment of his parental rights. And we deemed
that deferential standard met where the statutory framework
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provided a reasonable or meaningful opportunity for a father
to establish his rights. See In re Baby Girl T., 2012 UT 78,
¶ 11, 298 P.3d 1251 (due process requires only that unwed
father have “meaningful chance”); In re Adoption of T.B.,
2010 UT 42, ¶ 31, 232 P.3d 1026 (due process satisfied where
“meaningful chance” or “reasonable opportunity” exists).



¶ 54 The required showing of “deeply rooted” history and
tradition was made in J.P., but not in Wells. J.P. concerned
the question of a mother's right to maintain her parental rights
absent proof of unfitness, abandonment, or neglect. 648 P.2d
at 1375. And on that point the evidence of a deeply embedded
history and tradition was powerful. Thus, as a predicate to
recognizing a fundamental right in J.P., the court relied on
widespread historical evidence of a longstanding tradition of
respecting a parent's custodial rights except upon proof of
unfitness, abandonment, or neglect. Id. at 1374.



¶ 55 No such historical record was presented in Wells. The
Wells court cited no established tradition of recognizing an
unwed father's inherent right to his child without regard to any
compliance with statutory prerequisites such as a paternity
filing. Instead the court simply asserted, at the highest level
of generality, that parental rights and familial bonds are
significant, and thus that those rights are “fundamental” and
accordingly subject to “a more stringent standard.” Wells,
681 P.2d at 202, 206. In so concluding, moreover, the Wells
court also acknowledged that the rights of an unwed father
are merely “provisional,” and therefore subject to forfeiture
absent fulfillment of the preconditions to their eventual
fulfillment. Id. at 205–08 (citing Lehr, 463 U.S. at 249,
103 S.Ct. 2985). And absent evidence of a specific tradition
of respecting the rights of unwed fathers without fulfilling
statutory prerequisites, the Wells opinion essentially assumed
away the problem by simply presuming that the right in



question was fundamental. 20



20 The dissent commits a similar error. It broadly asserts



that “a father's right to control his children has a strong



basis in American and English history,” citing caselaw



and other authority in support of the general respect



our society has ceded to parental rights. Infra ¶ 134



(Nehring, A.C.J., dissenting). But that is insufficient.



A general tradition of respect for parental rights comes



nowhere close to establishing a fundamental right for



unwed fathers to unfettered control of their offspring.



That proposition is thoroughly undermined by the



United States Supreme Court's decisions in Lehr and its



antecedents and in our decision in J.P., and the dissent's



evidence of tradition and history is therefore inadequate.



Thus, Hibbette v. Baines, 78 Miss. 695, 29 So. 80



(1900), does not establish a “deeply rooted” historical



tradition of respecting the rights of unwed fathers.



Infra ¶ 134. Indeed, the father in Hibbette was not



unwed but married to the mother of his children, and



the case established only his rights to custody upon the



death of the children's mother in a custody contest with



“collateral relatives” (a grandmother and aunts). 29



So. at 81–82. So the “presumption” of a father's right



to his children recognized in Hibbette says nothing



about such a right in a case of an unwed father like



this one. And it certainly doesn't undermine the long-



settled understanding of an unwed father's right as



merely provisional.



¶ 56 The heightened standard in Wells was not justified by the
record and authority presented. Absent a record of a deeply
embedded tradition of protecting the unwed father's rights
regardless of the fulfillment of any preconditions prescribed
by statute, our court was in no position to declare the right in
Wells a “fundamental” one. We should instead have simply
concluded, as we more recently have done in T.B. and Baby
Girl T., that the standard was the deferential, fallback standard
of rationality or arbitrariness.



[7]  ¶ 57 For these reasons, we would repudiate the
heightened scrutiny standard announced in Wells. In our view,
the standard requires more than a broad, general assertion
*1025  that parental rights are significant and traditionally



respected. To trigger such a standard, a party would have
to make the more specific showing presented in J.P.—to
establish a specific showing that the precise interest asserted
by the parent is one that is “deeply rooted in this Nation's
history and tradition and in the history and culture of Western
civilization.” In re J.P., 648 P.2d at 1374–75 (internal



quotation marks omitted). 21



21 That showing, moreover, cannot be made by bare citation



to Troxel v. Granville, 530 U.S. 57, 65, 120 S.Ct. 2054,



147 L.Ed.2d 49 (2000), which the dissent cites in support



of the notion that the interest of parents “in the care,



custody, and control of their children is ‘perhaps the



oldest of the fundamental liberty interests' recognized



by the United States Supreme Court.” Infra ¶¶ 86, 131



(Nehring, A.C.J., dissenting). The Troxel opinion comes



nowhere close to establishing a generalized, fundamental



right of an unwed father. Instead, Troxel vindicates



only the established right of a mother to trump the



visitation rights asserted by grandparents under a state



statute granting such rights upon proof that it is in “ ‘the



best interest of the child.’ ” Id. at 60, 120 S.Ct. 2054
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(quoting WASH. REV.CODE § 26.10.160(3)). Troxel



does so, moreover, only on the basis of established



history, tradition, and precedent supporting the principle



of a fundamental right of an established parent “to



make decisions concerning the care, custody, and control



of their children.” Id. at 66, 120 S.Ct. 2054. None



of the cited history, tradition, or precedent sustains



the right asserted by Bolden and recognized by the



dissent. Instead, for unwed fathers, the relevant history,



tradition, and precedent establishes only a provisional



right, subject to reasonable regulation by the states.



3. Bolden's Substantive Due Process Claim



[8]  [9]  ¶ 58 That leaves only the question of the viability
of Bolden's particular claim of an infringement of his rights
of substantive due process. We conclude that he has failed
to make the kind of showing rooted in settled history and
tradition, and thus that his claim is subject only to review for
rationality or arbitrariness. And because we find the statutory
gateway to establish his parental rights to be a rational,
meaningful opportunity, we reject his claim and uphold the
statute's constitutionality.



¶ 59 Bolden fails to present any historical basis for
rooting the right he asserts in “this Nation's history
and tradition” or in “the history and culture of Western
civilization.” In re J.P., 648 P.2d at 1375 (internal quotation
marks omitted). His briefs make no effort to identify any
longstanding, widespread basis in our history and culture
for recognizing a perfected right in unmarried biological
fathers arising upon their mere filing of a paternity suit (and



without following other requirements set forth by law). 22



Instead, the right asserted by Bolden implicates the slippery
slope problems associated with “substantive due process
innovations undisciplined by any but abstract formulae.” Id.



22 The dissent complains that this formulation is not



Bolden's. Infra ¶ 129 (Nehring, A.C.J., dissenting). Fair



enough. Bolden has not deigned to frame his due process



claim in these clear terms. But that is just because he



prefers to frame it at too-high a level of generality,



anticipating that a more general statement of his interest



might persuade us to embrace it. The question, however,



is not the terms that Bolden has chosen to articulate



his asserted right. It is the actual nature of the right



in question. And there is no question that to succeed,



Bolden would have to do more than establish a generic



interest in parenthood. He would have to establish the



precise interest that he advocates for, which is that of



assuring his interests in his child without complying with



the statute.



¶ 60 Bolden insists that his interest is “more than a
mere biological connection to his newborn son.” But he
offers “[no] principled basis for confining the right” that
he asserts. Glucksberg, 521 U.S. at 733, n. 23, 117 S.Ct.
2258. Endorsement of a substantive right in this case would
inevitably lead to a series of line-drawing problems going
forward, requiring the courts to make policy judgments about
whether the biological father before the court had done
enough to properly justify the recognition of his parental
rights.



¶ 61 Those policy judgments are matters for legislative action.
Our legislature has spoken to this question, prescribing a
series of prerequisites to an unmarried biological father's
perfection of his inchoate interest in his child. Bolden asks
us to second-guess those requirements (at least one of them).
He asks us to establish a substantive due process right to
perfect his parental rights on something less than the grounds
prescribed by the legislature—by filing a paternity *1026
action but not the affidavit called for by statute. Doing so
would put us in the problematic realm of making “due process
innovations” dictated by “abstract formulae” and without any
effective limiting principle.



¶ 62 Bolden's claim is thus subject only to deferential
review of the rationality or non-arbitrariness of the statutory
scheme, or in other words, of whether the statute preserves a
meaningful opportunity for him to perfect his parental rights.
Under that standard his claim fails, as he has made no attempt
to suggest that the affidavit requirement is arbitrary or that the
opportunity afforded to him by statute is not meaningful.



¶ 63 Instead he just claims that he ignored the statute on the
(bad) advice of counsel. If so, that is unfortunate. But bad
legal advice is no excuse for a failure to follow the law. For
better or worse, our legal system treats attorneys as agents
for their clients. And on that basis, we generally deem clients
responsible for the decisions they make on advice of counsel.



[10]  ¶ 64 There is an exception to this rule: In criminal
cases, defendants convicted upon objectively deficient advice
at trial may be entitled to a new trial as a remedy on a
constitutional claim for ineffective assistance of counsel.
See Strickland v. Washington, 466 U.S. 668, 691–92, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984) (to prevail on ineffective
assistance of counsel claim defendant must show deficient
performance by counsel that was objectively unreasonable
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and prejudicial). But the exception proves the rule. Except in
these limited circumstances, a misstep on advice of counsel
is still a misstep, and a client's recourse is simply an action
for malpractice. See Jennings v. Stoker, 652 P.2d 912, 913
(Utah 1982) (general rule in civil cases is that judgment
of district or trial court will stand despite incompetence or
negligence of one's own counsel); Peterson v. Peterson, 2006
UT App 199U, para. 9, 2006 WL 1348922 (memorandum
decision) (malpractice action is the “appropriate remedy
for the client whose counsel's performance falls below the
standard of professional competence” (internal quotation
marks omitted)). That reality is less than ideal, particularly in
cases like this one where money damages are cold comfort
for the injury associated with the loss of parental rights. But
that is the law—and perhaps a reminder that our system is
imperfect, and that the remedies it affords may fall short of
the ideal of restoring the losses suffered by the wronged.



¶ 65 Bolden's due process claim accordingly fails under
the applicable standard of scrutiny. We therefore affirm the
district court's denial of this claim.



B. Uniform Operation and Equal Protection



¶ 66 The Uniform Operation Clause of the Utah Constitution
states that “[a]ll laws of a general nature shall have uniform
operation.” UTAH CONST. art. I, § 24. As we explained
in State v. Canton, uniform operation provisions historically
were understood to be aimed “not at legislative classification
but at practical operation.” 2013 UT 44, ¶ 34 & n. 7, 308
P.3d 517. Thus, under this historical approach, the uniform
operation guarantee is “not viewed as a limit on the sorts of
classifications that a legislative body could draw in the first
instance, but as a rule of uniformity in the actual application
of such classifications.” Canton, 2013 UT 44, ¶ 34, 308 P.3d
517. Bolden asserts no tenable infringement of this guarantee.
His complaint is with legislative classification, not practical
operation.



[11]  ¶ 67 Bolden's claim thus arises under the modern
notion of “uniform operation,” which is simply a “state-
law counterpart to the federal Equal Protection Clause.” Id.
¶ 35. Under this formulation, we employ a three-step test
wherein we assess: (1) “what classifications,” if any, “the
statute creates,” (2) “whether different classes ... are treated
disparately,” and (3) if there is disparate treatment, “whether
the legislature had any reasonable objective that warrants



the disparity.” Id. (alteration in original) (quoting State v.
Angilau, 2011 UT 3, ¶ 21, 245 P.3d 745).



[12]  [13]  ¶ 68 Most classifications are presumptively
permissible and thus subject to rational basis review.
Canton, 2013 UT 44, ¶ 36, 308 P.3d 517 (citing State v.
Robinson, 2011 UT 30, ¶ 22, 254 P.3d 183). Other *1027
classifications, however, “are so generally problematic (and
so unlikely to be reasonable) that they trigger heightened
scrutiny.” Id. Such “suspect” classes include race, sex, and
classifications implicating fundamental rights. See Robinson,
2011 UT 30, ¶ 22, 254 P.3d 183.



[14]  ¶ 69 Not all “suspect” classifications are treated
identically, however. For one thing, sex-based classifications
are evaluated under a less-searching standard than that
applied to race-based ones. Thus, race-based classifications
are evaluated under a standard of strict scrutiny (requiring
a compelling governmental interest advanced by the



least restrictive means possible 23 ), while sex-based
classifications are evaluated as a matter of intermediate
scrutiny (requiring only an important governmental interest



that is substantially advanced by the legislation). 24



23 Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No.



1, 551 U.S. 701, 720, 127 S.Ct. 2738, 168 L.Ed.2d 508



(2007) (“It is well established that when the government



distributes burdens or benefits on the basis of individual



racial classifications, that action is reviewed under strict



scrutiny.... In order to satisfy this searching standard of



review, the [government] must demonstrate that the use



of individual racial classifications ... is narrowly tailored



to achieve a compelling government interest.” (internal



quotation marks omitted)).



24 See Nguyen v. I.N.S., 533 U.S. 53, 60, 121 S.Ct.



2053, 150 L.Ed.2d 115 (2001) (“For a gender-based



classification to withstand equal protection scrutiny,



it must be established at least that the [challenged]



classification serves important governmental objectives



and that the discriminatory means employed are



substantially related to the achievement of those



objectives.” (alteration in original) (internal quotation



marks omitted)); State v. Herrera, 895 P.2d 359, 384



(Utah 1995) (discrimination must “substantially further



a legitimate legislative interest” to comply with Uniform



Operation Clause of the Utah State Constitution).



¶ 70 Second, not all sex-based classifications implicate
the same considerations under this intermediate standard
of scrutiny. The notion of a “substantial” relation between
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means and ends implies a threshold consideration of the
nature and extent of the discrimination at issue. For “official
action that closes a door or denies opportunity to women
(or to men),” it is difficult for the government to show
that its discriminatory policy “substantially” advances an
important objective. United States v. Virginia, 518 U.S. 515,
532, 116 S.Ct. 2264, 135 L.Ed.2d 735 (1996) (concluding
that Virginia failed to carry this burden in failing to identify
an “exceedingly persuasive” justification for its policy of
excluding women from Virginia Military Institute). On the
other hand, for official action that is less imposing, the
operative standard will be easier to satisfy. See Nguyen
v. I.N.S., 533 U.S. 53, 70, 121 S.Ct. 2053, 150 L.Ed.2d
115 (2001) (explaining, in upholding federal immigration
rule requiring unwed fathers of children born abroad to
satisfy standards not imposed on unwed mothers, that
the court is “mindful” that the “obligation” imposed on
fathers “is minimal”). This is particularly true where the
differential treatment of men and women is rooted in
“[i]nherent differences” between the sexes, and where such
differences translate not into an outright bar on one of
the sexes, see Virginia, 518 U.S. at 532–33, 116 S.Ct.
2264 (internal quotation marks omitted), but a regime
preserving meaningful opportunities to both sexes, see
Lehr v. Robertson, 463 U.S. 248, 267, 103 S.Ct. 2985,
77 L.Ed.2d 614 (1983) (holding that where a father had
no established relationship with his child and had failed
to file with the putative father registry, “nothing in the
Equal Protection Clause [would] preclude[ ] the State from
withholding from him the privilege of vetoing the adoption
of that child” (alteration in original) (internal quotation marks
omitted)); Friehe v. Schaad, 249 Neb. 825, 545 N.W.2d 740
(1996) (holding that it was not a violation of equal protection
to require a father to file with the putative father registry
within five days of his child's birth or lose the right to object



to an adoption). 25



25 Our point is not to establish two distinct standards



of intermediate scrutiny. See infra ¶ 148 (Parrish, J.,



dissenting) (noting that the United States Supreme Court



“has articulated only one definition of intermediate



scrutiny applicable in sex discrimination cases”); infra ¶



87 (Nehring, A.C.J., dissenting) (claiming that we “fail[ ]



to actually engage in a heightened scrutiny analysis”).



It is simply to note, as the United States Supreme



Court has, the relevance of the degree of government



discrimination in the application of the standard of



intermediate scrutiny.



*1028  [15]  ¶ 71 In any event, the intermediate standard
of scrutiny does not require a precise fit between means
and ends. A simple “substantial” relation will do, and that
standard does not require proof that the official action
adopted by government is the “least restrictive means” of
accomplishing the government's objectives. See Nguyen, 533
U.S. at 70, 121 S.Ct. 2053 (“None of our gender-based
classification equal protection cases have required that the
statute under consideration must be capable of achieving its
ultimate objective in every instance.”).



[16]  [17]  ¶ 72 We apply this standard to the affidavit
requirement in section 78B–6–121(3). And we uphold it
as constitutional. First, we acknowledge that the statute
discriminates on the basis of sex. Within the class of
unmarried parents, the statute prescribes the requirement of
an affidavit only for men. That is a sex-based classification
triggering an intermediate scrutiny standard of scrutiny.



¶ 73 That said, it is important to recognize the nature
and extent of the classification at issue. This is not a
statute that “closes a door or denies opportunity” to men
outright. Virginia, 518 U.S. at 532, 116 S.Ct. 2264. Instead,
this provision preserves meaningful opportunities for both
sexes, and the threshold basis for its differential treatment
of men and women stems initially not from an outmoded
stereotype but from a straightforward matter of biology. It
bears emphasizing, moreover, that the requirement the statute
imposes on men is straightforward and quite simple. See
Nguyen, 533 U.S. at 70, 121 S.Ct. 2053 (noting the relevance
of the “minimal” obligations imposed on unwed fathers under
federal immigration law). And we reiterate that the standard
of intermediate scrutiny does not require a closely tailored fit
between means and ends. Only a “substantial” fit is required
—a showing that the important ends of government are
substantially advanced by the statute.



¶ 74 We uphold the statute under this standard. The
overarching, important governmental objective is clearly
prescribed by statute—the preservation of the “best interests”
of children. See UTAH CODE § 78B–6–102(1). That
objective is among the most important of any in our



society. 26



26 See Palmore v. Sidoti, 466 U.S. 429, 433, 104 S.Ct. 1879,



80 L.Ed.2d 421 (1984) (“The State, of course, has a



duty of the highest order to protect the interests of minor



children....”).
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¶ 75 To make this objective a reality, moreover, the
government has long pursued ancillary goals of great
significance—of prescribing laws and procedures aimed
at establishing binding connections between children and
parents, either through a child's natural parents or through



adoption. 27  In either setting, the State has a twofold interest
—of promptly identifying those who might be designated as



parents, and of reliably 28  ensuring that such persons will



fulfill their parental role. 29  To further those goals, moreover,
the state has a subsidiary interest in giving voice to those with
a demonstrated commitment to the best interests of the child
—to allow them to either step forward to assert their interest
in parenting a child or, if not, to express their willingness
to relinquish their rights of parenthood by consenting to an



adoption. 30



27 UTAH CODE § 78B–6–102(5)(a) (“[T]he state has a



compelling interest in providing stable and permanent



homes for adoptive children in a prompt manner, in



preventing the disruption of adoptive placements, and



in holding parents accountable for meeting the needs of



children.”).



28 Our point is emphatically not to suggest that fathers



are inherently unreliable or untrustworthy. Infra ¶



87 (Nehring, A.C.J., dissenting) (contending that



we “embrace the stereotype that unwed fathers are



inherently less reliable” who must “take extra steps to



ensure the State that their desire to parent (and ability



to parent) is reliable and genuine”). It is simply that the



affidavit requirement is the state's attempt to create a



procedure that reliably does the job of indicating who



has parental rights and standing to object to an adoption.



29 See Wells, 681 P.2d at 203 (stating that the state



has a “strong interest in speedily identifying those



persons who will assume the parental role” and



promptly ascertaining whether they will “fulfill their



corresponding responsibilities”); UTAH CODE § 78B–



6–102(5)(f) (“[T]he state has a compelling interest in



requiring unmarried biological fathers to demonstrate



commitment by ... establishing legal paternity in



accordance with the requirements of [the Adoption



Act].”).



30 UTAH CODE § 78B–6–102(5)(b) (recognizing



unmarried mother's “right to make timely and



appropriate decisions regarding her future and the future



of the child” and “to assurance regarding the permanence



of an adoptive placement,” given that she is “faced



with the responsibility of making crucial decisions



about the future of a newborn child”); id. § 102(5)



(c) (recognizing that “adoptive children have a right to



permanence and stability in adoptive placements”); id.



§ 102(5)(d) (recognizing that “adoptive parents have a



constitutionally protected liberty and privacy interest in



retaining custody of an adopted child”); id. § 102(5)(e)



(recognizing that “an unmarried biological father has an



inchoate interest that acquires constitutional protection



only when he demonstrates a timely and full commitment



to the responsibilities of parenthood, both during



pregnancy and upon the child's birth”); id. § 102(5)(f)



(recognizing that “the state has a compelling interest



in requiring unmarried biological fathers to demonstrate



commitment by providing appropriate medical care and



financial support and by establishing legal paternity, in



accordance with the requirements of this chapter”); see



also Wells, 681 P.2d at 203 (recognizing state's strong



subsidiary interest in ascertaining “whether adoptive



parents must be substituted”).



*1029  ¶ 76 Justice Nehring's dissent rejects these interests
as somehow reflective of a “stereotype” that “exclude[s] or
protect[s] members of one gender because they are presumed
to suffer from an inherent handicap or to be innately inferior.”
Infra ¶ 94 (quoting Miss. Univ. for Women v. Hogan, 458
U.S. 718, 725, 102 S.Ct. 3331, 73 L.Ed.2d 1090 (1982)). This
analysis misses the mark on several grounds: (a) the Adoption
Act excludes no one; it preserves an unwed father's right
to object to an adoption upon fulfillment of straightforward
statutory criteria; (b) the statute employs no presumption
in favor of women, as it does not award custody to the
mother, but establishes an orderly adoption proceeding in
circumstances where the sole parent recognized by law has
elected to relinquish parental rights and give up the child
for adoption (to a couple, or even a single man or woman);
and (c) the dissent confuses the threshold question of the
legitimacy of the state's interests with the secondary question
of the degree to which the statute in question advances those



interests. 31



31 The Adoption Act neither elevates the status of women



as preferred parents nor diminishes the status of men



in that capacity. It simply establishes a mechanism for



facilitating adoption in the circumstance in which the



sole legal parent of a child (an unwed mother) elects to



opt out of her right to parent and to waive that right in



favor of adoption. Because the adoptive parent(s) may be



a man, woman, or a married couple, see UTAH CODE §§



78B–6–117(2)(b), the legislative decision at issue is not



to favor mothers over fathers, but simply to clarify the



framework necessary to assure that the child's interests



will be protected by a parent of some sort.
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An unwed father's rights are fully protected under



the Adoption Act. A father who steps forward in



a timely fashion and submits the required affidavit



acquires more than just a seat at the adoption table.



He secures the right to assert his interest as a father,



and to preclude the planned adoption—regardless of



whether the would-be adoptive parent is male, female,



or a couple. See id. § 78B–6–133 (stating that a



father in compliance with the statutory requirements



to establish paternity may withhold consent to an



adoption); id. § 78B–6–117(2)(b) (stating that subject



to some conditions, “any single adult” may adopt a



child). Accordingly, there is no basis for the supposed



“implication ... that fathers are inherently not reliable”



or are somehow “lesser parents.” Infra ¶ 87 (Nehring,



A.C.J., dissenting). That implication is a product



of the dissent's imagination. And it is thoroughly



undermined by the above-explained structure of the



adoption scheme in question.



¶ 77 For these and other reasons, there is no basis for Justice
Nehring's assertion that the affidavit requirement is “actually
based on generalizations about men's inherent qualities as
parents”—that “they are uninterested in their offspring and



ill-suited or incompetent caregivers.” Infra ¶¶ 94–95. 32



Those *1030  stereotypes are nowhere found in the interests
set forth by statute or in the appellees' briefs in this case.
Thus, we agree that the court is not to proceed on the basis
of “justification[s] of its own invention.” Infra ¶ 93. But it
is the dissent, and not the court, that commits that mistake.
The interests we analyze are those identified in our law—of
protecting the best interests of children by giving voice in
their adoption to those who have established a demonstrated
commitment to their well-being prescribed clearly by statute.
And those interests (along with their substantial advancement
by the affidavit requirement) are likewise echoed in the briefs



filed by appellees herein. 33



32 The stereotypes put forward by Justice Nehring's dissent



are imported wholesale from opinions of the United



States Supreme Court analyzing sex discrimination



far removed from that at issue here. See infra ¶ 93



(quoting Miss. Univ. for Women v. Hogan, 458 U.S.



718, 102 S.Ct. 3331, 73 L.Ed.2d 1090 (1982); United



States v. Virginia, 518 U.S. 515, 116 S.Ct. 2264, 135



L.Ed.2d 735 (1996)). The matter of excluding men



from a public nursing school (Hogan ) or of precluding



women from participating in the “adversative” citizen-



soldier program at Virginia Military Institute (Virginia)



may be properly understood as rooted ultimately in



stereotypes—of nursing as work unsuitable for men,



Hogan, 458 U.S. at 729, 102 S.Ct. 3331 (concluding that



the school's policy “tends to perpetuate the stereotyped



view of nursing as an exclusively woman's job”),



or of a woman being ill-suited for combat training,



Virginia, 518 U.S. at 550, 116 S.Ct. 2264 (noting



the school's position that “while some women would



be suited to and interested in” the program, “VMI's



adversative method would not be effective for women



as a group” (internal quotation marks omitted)). But no



such stereotype is implicated here. Instead, the threshold



governmental interests at stake are those set forth above.



And these objectives implicate not a stereotype but an



objective distinction between unmarried parents—given



that mothers are identified and legally designated as



parents by virtue of their biological connection, but



fathers require something more (both biologically and



legally).



33 See Brief of Appellees 21–22 (asserting that unlike



an unwed father, a mother's legal commitment to her



child matures at birth; emphasizing that it is the mother



who must “decide whether she will parent the child or



whether an adoption plan will be pursued”; justifying



discrimination in affidavit requirement on the basis



of these differences); id. at 25–26 (asserting that the



affidavit requirement “advances the state's strong interest



in avoiding disruptive placements and protecting the



right of ‘an unmarried birth mother, who is faced with



the responsibility of making crucial decisions about the



future of the newborn child, ... to make timely and



appropriate decisions regarding her future and the future



of the child’ ”) (quoting UTAH CODE § 78B–6–102(5)



(b)); id. at 26 (emphasizing the “courage” of a mother's



decision to carry a child and “to place her child for



adoption” while asserting that the mother “should not



have to wonder whether the adoption may later be



undone by a putative father who has not sworn under



oath that he will ‘assume the parental role’ and ‘fulfill



the corresponding responsibilities' ”) (quoting Wells, 681



P.2d at 203); id. at 28 (asserting that the requirement



of an affidavit puts unwed father on rough par with



unwed mother by indicating that father “is willing to



assume the parental role and fulfill ... corresponding



responsibilities”; also asserting that “father who does



not file an affidavit does not acquire” the “weight”



afforded to a mother, who have already “assume[d] the



parental role” by their decisions and conduct); id. at 35–



36 (contending that affidavit requirement substantially



advances important interests and is “ ‘narrowly tailored’



because ... ‘compliance ... is a very simple, easily



understandable, and narrowly tailored process' ”). To



some extent our analysis expands upon the justifications



identified in the law and by the appellees, but we find



nothing in the logic or terms of the governing caselaw
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to limit our thinking to the precise bounds and terms of



the parties' briefs. Such a restriction would be more than



a little troubling. On a matter as significant as judging



the constitutionality of a duly enacted statute, surely our



judges are expected to exercise independent judgment



and are not slaves to the precise terms and analysis of the



parties' briefs.



¶ 78 The affidavit requirement in Utah Code section 78B–
6–121(3) can be upheld as substantially advancing these
important objectives. An unwed mother's connection to
her child is objectively apparent. It is also substantial. By
electing to carry the child to term (and not ending it by
abortion or emergency contraception), a mother gives an
objective indication of her commitment to the best interests



of her child. 34  Our law has *1031  long-recognized the
significance of that commitment. It does so by deeming a
mother's parental rights and responsibilities as fully matured
at the time of the child's birth, in a manner giving her a voice in
the child's up-bringing—either to proceed as the child's parent
or to relinquish her rights in consenting to an adoption.



34 Our point is different from the one Justice Nehring's



dissent addresses. Thus, we are not suggesting that



the mother's acts are a precise parallel to the unwed



father's burden (of filing the affidavit), or that either



parent's acts provide an ironclad assurance that they



will “care for the child after it is born.” Infra ¶ 107.



The degree of parallelism between the mother's and



father's commitment does not exactly lend itself to



precise mathematical comparison. But we are unwilling



to denigrate the level of commitment inherent in the



decision to carry a child to term, or to gainsay the



difficulty of pregnancy or the availability of measures



for ending a pregnancy. See infra ¶ 108 (questioning



whether “a woman's so-called ‘voluntary decision’ to



carry the baby to term ‘express [es]’ anything about ... her



commitment to the child's best interest after it is born”).



And whatever level of commitment that decision entails,



it bears emphasizing that the unwed father's required



commitment is relatively minimal; the mere signing of



an affidavit containing a “plan” for providing for a child



is hardly onerous.



It is easy to hypothesize “examples of women who



choose not to have an abortion but who nevertheless



failed to provide the necessary care for their children.”



Infra ¶ 108 n.78. But again, the point of our analysis



is not that a mother's decision to bring a child into



the world is an effective guarantee. It is that the



decision provides some useful information. And the



shortcomings of the mother's commitment can also be



extended to that of the father. We likewise do not have



to look far to find examples of men who expressed



a legal commitment to their children but nevertheless



failed to provide the necessary care. Neither problem



renders the attempt to secure a parent's commitment



illegitimate. And the shortcomings of the mother's



commitment are not a sufficient basis for striking



down the legal requirement for the father on grounds



of unconstitutionality. The law imposes a rough-and-



ready tradeoff for unwed mothers and fathers. We find



the minimal imposition of the affidavit requirement



to be justified by the substantial interests that it



advances. See supra ¶ 70 (explaining the applicable



standard of scrutiny, and noting that this is not a



case requiring narrow tailoring, or an “exceedingly



persuasive justification” for an outright bar to an



opportunity for one of the sexes).



¶ 79 An unwed father's role is inherently different than a
mother's. His connection to his offspring may be unknown
or at least indeterminate. And unlike the mother, the
father has not necessarily given an objective manifestation
of his commitment to the child's best interests, as his
contribution may be only fleeting and incidental. This is
why our law has long deemed the unwed father's rights as
only inchoate or provisional—as requiring the fulfillment
of legal prerequisites before being granted the rights and
responsibilities of parenthood, and before being given a
concomitant voice in upbringing or a decision regarding



adoption. 35



35 Justice Nehring's denunciation of the statutory scheme is



puzzling in light of the longstanding—and widespread—



acceptance of this general construct in the law across the



country. Our Adoption Act is hardly unique in requiring



unwed fathers (but not mothers) to step forward to fulfill



statutory prerequisites to the establishment of parental



rights. Every state requires putative fathers to fulfill



some formal requirement that is not imposed on mothers,



e.g., by registering with a putative father registry or



by taking some other affirmative act such as filing



a paternity suit. See Mary Beck, Toward a National



Putative Father Registry Database, 25 HARV. J.L. &



PUB. POL'Y 1031, 1080, (2002) (detailing putative



father registries in thirty-two states, all of which place



an onus on the putative father not placed on the unwed



mother); Children's Bureau, U.S. Dep't of Health &



Human Servs., The Rights of Unmarried Fathers (2014),



available at https://www.childwelfare.gov/systemwide/



laws_policies/statutes/putative.pdf (detailing paternity



statutes in all fifty states and various methods of



establishing paternity whether by registration, paternity



action, or paternity affidavit). Granted, there are





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-121&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d08f0000f5f67


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-121&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d08f0000f5f67


http://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Ib60fdf44475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289522578&pubNum=0001154&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=LR&fi=co_pp_sp_1154_1080&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1154_1080


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289522578&pubNum=0001154&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=LR&fi=co_pp_sp_1154_1080&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1154_1080


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289522578&pubNum=0001154&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=LR&fi=co_pp_sp_1154_1080&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1154_1080








In re Adoption of J.S., 358 P.3d 1009 (2014)



773 Utah Adv. Rep. 31, 2014 UT 51



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 20



differences in the laws of the states as to the precise



nature of the father's legal duty. But the uniform



rule throughout the United States is that an unwed



father is required to make a formal showing—in some



manner not required of unwed mothers—to establish his



parental rights. Noticeably absent from the national legal



landscape is a requirement of a maternity declaration



for unwed birth mothers. And in that sense the



discrimination that the dissent complains of is hardly an



obscure feature of Utah law; it is a longstanding, well-



settled element of the law across the country. So if our



law can accurately be denigrated as a product of sex-



based stereotyping, then the same is true of the law of



essentially every other state throughout the country. The



dissent's dismissive denigration of Utah law falls flat on



that and other grounds.



It is a fair question to ask whether the requirements



of Utah law (in particular, the filing of an affidavit)



go further than necessary. But that is at heart a policy



question—a matter of line-drawing, as to whether a



paternity filing itself is sufficient to advance the state's



interests, and to place an unwed father on equal footing



with the unwed mother.



Justice Nehring takes no issue, in either his procedural



or substantive due process analysis, with “other



requirements” the statute imposes to ensure that an



unwed father has accepted the responsibilities of



parenthood. See infra ¶¶ 121, 131. To that extent he



acknowledges that unwed fathers may properly be



subjected to requirements that unwed mothers are not.



See infra ¶ 131 (concluding that the statute's “other



requirements ... suffice to ensure that the unwed father



has accepted responsibility and stepped forward as



a parent”). As to another requirement that further



advances this important objective, however, Justice



Nehring concludes that the legislature has taken things



a step too far. Reasonable minds can differ on the



question whether that requirement (of an affidavit) is



substantially related to ensuring the objective that all



agree is important. But our disagreement on this matter



can hardly justify the loaded rhetoric—of outmoded



stereotypes—employed by Justice Nehring infra ¶



111.



¶ 80 The fundamental differences 36  between unwed mothers
and fathers explain *1032  the basis for our statute's
requirement of an affidavit for only the latter. The affidavit
is defensible as an attempt to put unwed parents on equal
footing. Mothers express their commitment to their offspring
through the voluntary decision to carry a child to term—
a decision that commits them to the statutory responsibility
of caring and providing for the child as a legal parent. See
UTAH CODE § 78B–15–201(1) (stating that the mother-



child relationship is established by a “woman's having given
birth to the child”); id. § 78B–12–105 (parents have legal duty
to “support their children”). With that in mind, the Adoption
Act requires unwed fathers to express a parallel commitment
in the form of a written affidavit. That parallelism may not be
perfect or immune from criticism as a policy matter, but it is
not unconstitutional.



36 The relevant “differences” are not mere matters of



physiology, or of any inference that “a woman's



physical characteristics” sustain “generalizations about



her feelings” sufficient to suggest a “greater commitment



to the best interest of her child.” Infra ¶ 111 (Nehring,



A.C.J., dissenting). The point is much narrower—that



a mother's decision to carry a child to term is a rough



parallel to the minimal commitment expressed in a mere



affidavit. Thus, we reject the dissent's characterization of



Utah law as “founded in sex stereotypes,” and its attempt



to paint this opinion with the brush of a “long line of



overruled laws and cases” evidencing such a mindset.



Infra ¶ 111.



We can properly disagree about the wisdom of the



legislature's policy decision to add a requirement of



an affidavit to the nearly universal requirement of a



paternity filing. And we can likewise disagree about



whether our differences on that point rise to the level



of a constitutional problem. But our differences go



only to the complex legal questions presented. With



due respect to our dissenting colleague, they are not



a product of any form of sex-based stereotyping,



much less our agreement with the outmoded thinking



expressed in the precedent cited by Justice Nehring.



Infra ¶ 111 & n.85.



¶ 81 We uphold the statutory affidavit requirement on that
basis. Thus, we hold that the requirement in Utah Code
section 78B–6–121(3) substantially advances the important
governmental interests identified above. It does so by
assuring that any biological parent who steps forward to
assert an interest in a child has manifested a commitment
to the child's best interests. In light of the fact that the
mother does that as an objective result of her pregnancy and
delivery, the statute requires the father to do so by expressing
a commitment in writing and under oath.



¶ 82 Both commitments are important prerequisites to the
maturation of the parental right—and to the voice that
accompanies such a right in the context of an adoption. Where
both mother and father have provided the commitment that
is legally necessary to a mature parental right, they both
are in a position to participate in the decision whether to
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raise the child themselves or to place it for adoption. If not,
however, the law treats the decision as belonging only to the
parent whose rights have matured. That is constitutionally
permissible, as it substantially advances the important goal
of protecting the best interests of children, who are in turn
substantially interested in establishing binding connections
to committed parents (natural or adopted) based on informed
decisions of those who have shown to have their best interests



at heart. 37



37 As Justice Parrish notes in her dissent, the statute does



not hold an unwed mother to the same “commitment”



required of an unwed father—of attesting under oath



“that he is fully able and willing to have full custody



of the child,” of “set[ting] forth his plans for care



of the child,” and of “agree[ing] to a court order of



child support and the payment of [pregnancy and child



birth] expenses.” Infra ¶ 155 (Parrish, J., dissenting)



(quoting UTAH CODE § 78B–6–121(3) (third alteration



in original)). But this is not a basis for doubting the



“fit” between the governmental interest of protecting the



best interests of children and the means prescribed by



statute. Infra ¶ 155 (Parrish, J., dissenting). It is simply



a reflection of the essence of an adoption proceeding. Of



course the mother who chooses to place her child with



adoptive parents is not required to attest to her desire and



ability to retain custody of the child, to present a plan for



its care, or to subject herself to a court order to pay for



its needs. We are dealing here with an adoption, in which



the mother has determined that she is not in a position to



do any of these things. So the lack of parallelism between



father and mother is not an indication of a lack of fit



between means and ends; it is just a reflection of the very



different positions of unwed mother and father in this



setting.



At the time of the child's birth, there can be no



question that the mother's demonstrated commitment



to the child is disproportionate to the father's. And at



that point, it cannot properly be said that the mother



has provided no indication of any “forward-looking



commitment to her child,” or that the father has



shown an “identical level of commitment.” Infra ¶ 156



(Parrish, J., dissenting). Surely the mother's sacrifice



in carrying the child to term is some indication of her



commitment to the child's best interests. See supra



¶ 78. And without some affirmative requirement of



a commitment by the father (through the statutory



affidavit, for example), it cannot properly be said that



the mother and father are on equal footing. We can



disagree with the legislature about the best place to



draw the line. But our disagreements on line-drawing



do not establish the unconstitutionality of the statutory



scheme under a standard that does not require a precise



fit between means and ends.



*1033  ¶ 83 Bolden questions the importance of these
functions of the statutory affidavit, asserting that the statutory
requirement of a paternity filing accomplishes approximately
the same things. Justice Nehring's dissent echoes this
assertion. Infra ¶ 102. But Bolden's paternity petition was
unverified, and a signature under oath is a matter of
substantial legal significance. See State v. Gutierrez–Perez,
2014 UT 11, ¶¶ 14–20, 323 P.3d 1017 (describing the
history and significance of the constitutional requirement of
an “oath or affirmation”). And in any event the prescribed
elements of the affidavit are not required components of a
paternity petition. Nothing in the Parentage Act imposes an
unconditional requirement that a support order be entered, see
UTAH CODE § 78B–15–616, or requires that a father state
that he will accept full custody. Indeed, a determination of
paternity may have nothing to do with custody. And nothing



in the Parentage Act asks for a childcare plan. 38



38 Justice Nehring's dissent challenges the element of



a childcare plan in the affidavit requirement, noting



that there is nothing in a mother's commitment to



her child that requires an explicit plan. Infra ¶ 107



(Nehring, A.C.J., dissenting). Yet, that concern discounts



the fact that a mother's legal obligations as a parent



necessitate some sort of plan as a practical matter. In



any event, Bolden is in no position to complain about



the particular elements of the affidavit requirement, as



he failed to file any affidavit at all. And ultimately,



the dissent's argument again misperceives the governing



legal standard. The question is not one of narrow



tailoring; the required fit between means and ends



is only a matter of substantiality, and we find the



rough comparability between the mother's expression of



commitment and planning and that required of the father



to be sufficient.



¶ 84 Thus, the affidavit advances important functions that
are not addressed by the paternity action alone. We uphold
the statute on that basis, and accordingly affirm the denial
of Bolden's motion to intervene in the adoption proceedings
herein.



Associate Chief JUSTICE NEHRING, dissenting:



INTRODUCTION
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¶ 85 I dissent. First, Utah Code section 78B–6–121(3)
(b) unconstitutionally discriminates on the basis of gender
stereotypes and is thus repugnant to the principle of equal
protection enshrined in both the United States Constitution
and the Utah Constitution. Second, the majority refuses to
analyze Mr. Bolden's claim under procedural due process at
all. Finally, the majority fails to employ strict scrutiny review
despite the fact that section 78B–6–121(3)(B) Infringes upon
Mr. Bolden's fundamental parental rights. Although I believe
the statute is unconstitutional primarily as a violation of equal
protection, I also dissent because the affidavit requirement
violates the Due Process Clause where it infringes on Mr.
Bolden's fundamental parental rights but is not narrowly
tailored to serve a compelling government interest.



¶ 86 “The relationship between parent and child is protected



by the federal and state constitutions.” 1  Among the persons



entitled to protection are unmarried fathers. 2  The liberty
interest of parents in the care, custody, and control of
their children “is perhaps the oldest of the fundamental
liberty interests” recognized by the United States Supreme



Court. 3  Mr. Bolden challenges Utah Code section 78B–6–
121(3)(b)—the affidavit requirement—as a violation of both
due process and equal protection under the United States
Constitution and the Utah Constitution. I would hold that
(1) Utah Code section 78B–6–121(3)(b) unconstitutionally
discriminates on the basis of gender stereotypes and thus fails
to survive intermediate scrutiny under the Equal Protection
Clause, (2) as applied to Mr. Bolden, the process set forth
*1034  in section 78B–6–121(3) is fundamentally unfair and



thus a deprivation of procedural due process, and (3) Utah
Code section 121(3) infringes upon a fundamental right and
is unconstitutional under strict scrutiny review.



1 Wells v. Children's Aid Soc'y of Utah, 681 P.2d 199, 202



(Utah 1984).



2 Lehr v. Robertson, 463 U.S. 248, 261, 103 S.Ct. 2985, 77



L.Ed.2d 614 (1983); Caban v. Mohammed, 441 U.S. 380,



394, 99 S.Ct. 1760, 60 L.Ed.2d 297 (1979); Stanley v.



Illinois, 405 U.S. 645, 651–53, 92 S.Ct. 1208, 31 L.Ed.2d



551 (1972); Thurnwald v. A.E., 2007 UT 38, ¶¶ 25, 28,



163 P.3d 623; Wells, 681 P.2d at 202.



3 Troxel v. Granville, 530 U.S. 57, 65, 120 S.Ct. 2054, 147



L.Ed.2d 49 (2000); see also Meyer v. Nebraska, 262 U.S.



390, 399, 401, 43 S.Ct. 625, 67 L.Ed. 1042 (1923).



ANALYSIS



I. UTAH CODE SECTION 78B–6–
121(3)(B) UNCONSTITUTIONALLY



DISCRIMINATES ON THE BASIS OF SEX



¶ 87 I dissent because I believe the affidavit requirement
violates equal protection. It does so primarily by
discriminating between the sexes on the basis of gender
stereotypes and failing to satisfy the heightened scrutiny
standard. To its credit, the majority acknowledges that section
78B–6–121(3)(b) discriminates on the basis of sex. The
majority accurately explains that sex is a suspect class that is
“so generally problematic (and so unlikely to be reasonable)”



that it “trigger[s] heightened scrutiny.” 4  Unfortunately, the
majority's successful application of the heightened scrutiny
standard ends there. Though the majority pays lip service to
the proper standard, it fails to actually engage in a heightened



scrutiny analysis. 5  I respectfully dissent because I believe
the majority (1) fails to conduct a searching inquiry into the
actual purposes behind the legislation and does not ferret out
the stereotypes that underlie it, (2) fails to require the Does to
bear their burden to justify the discriminatory classification,
and (3) fails to recognize that the statute is not related
to any important government purpose where it both stems
from gender stereotypes and is duplicative of other statutory
requirements.



4 Supra ¶ 68; Nguyen v. I.N.S., 533 U.S. 53, 60, 121 S.Ct.



2053, 150 L.Ed.2d 115 (2001); see also Utah Safe to



Learn–Safe to Worship Coalition, Inc. v. State, 2004 UT



32, ¶ 31, 94 P.3d 217 (“Where a legislative enactment



implicates a fundamental or critical right or creates



classifications which are considered impermissible or



suspect in the abstract, we apply a heightened degree of



scrutiny.” (internal quotation marks omitted)).



5 As adeptly explained by Justice Parrish in her dissent,



the majority mangles the heightened scrutiny test by



applying a lesser standard that closely resembles rational



basis review. See infra ¶ 148 (“[I]t appears to me that



the majority opinion's formulation of the lower level of



intermediate scrutiny it applies is, in practice, virtually



indistinguishable from ... rational basis review....”).



¶ 88 The United States Constitution provides that “[n]o
State shall ... deny to any person within its jurisdiction the



equal protection of the laws,” 6  and the Utah Constitution
guarantees that “[a]ll laws of a general nature shall have
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uniform operation.” 7  “[T]hese two constitutional provisions
embody the same general principle: persons similarly situated



should be treated similarly....” 8  Although the uniform
operation of laws provision of the Utah Constitution
“establishes different requirements from the federal Equal
Protection Clause,” Utah's uniform operation of the laws
provision is “at least as exacting, and in some circumstances,
more rigorous than the standard applied under the federal



constitution.” 9  Therefore, any provision that fails to meet
the federal equal protection standard would likewise fail
under article I, section 24 of the Utah Constitution, and some
provisions that survive under federal law might fail under the
Utah Constitution. Because Utah Code section 78B–6–121(3)
(b) (the affidavit requirement) discriminates against men
without adequate justification and on the basis of invidious
gender stereotypes, I would hold that it violates the principles
of equal protection enshrined in both constitutions.



6 U.S. CONST. amend. XIV, § 1.



7 UTAH CONST. art. I, § 24.



8 Gallivan v. Walker, 2002 UT 89, ¶ 31, 54 P.3d 1069



(internal quotation marks omitted).



9 Whitmer v. City of Lindon, 943 P.2d 226, 230 (Utah



1997) (emphasis added) (internal quotation marks



omitted); see also State v. Drej, 2010 UT 35, ¶ 34



n. 6, 233 P.3d 476 (“Rather than conforming to the



federal rubric, we have developed two levels of scrutiny



for our analysis of the constitutionality of a statutory



scheme under the uniform operation of laws provision.”);



Greenwood v. City of N. Salt Lake, 817 P.2d 816,



821 (Utah 1991) (stating that the test under article I,



section 24 of the Utah Constitution is “somewhat more



restrictive than the federal test”).



¶ 89 Utah Code section 78B–6–121(3)(b) states that an
unmarried father's infant may *1035  be adopted without his
consent unless he files a “sworn affidavit” (1) “stating that he
is fully able and willing to have full custody of the child,” (2)
“setting forth his plans for care of the child,” and (3) “agreeing
to a court order of child support and the payment of expenses
incurred in connection with the mother's pregnancy and the



child's birth.” 10  The unwed mother is not required to file an
affidavit.



10 The unmarried father must also satisfy three other



requirements: He must (1) initiate proceedings to



establish paternity in a Utah district court, (2) file notice



of the commencement of paternity proceedings with the



Department of Health, and (3) offer to pay and pay (if



possible) “a fair and reasonable amount of the expenses



incurred in connection with the mother's pregnancy and



the child's birth.” UTAH CODE § 78B–6–121(3)(a), (c)-



(d).



¶ 90 Because Utah Code section 78B–6–121(3)(b) facially
discriminates on the basis of sex, it can be upheld only if the
classification (1) serves “important governmental objectives”
and (2) “the discriminatory means employed are substantially



related to the achievement of those objectives.” 11  Today
the court completely abandons this test in favor of a vision
of equal protection that allows discriminatory laws to be
upheld when the court believes that the discriminatory
requirement is “straightforward and quite simple,” “relatively



minimal,” and “hardly onerous.” 12  But a consideration
of the severity of the harm to the discriminated-against
class is an improper consideration that has no role in



the equal protection analysis. 13  It does not matter how
“simple” or “straightforward” a discriminatory hurdle is—
under the Equal Protection Clause, the government may
not place any hurdle in front of a protected class without
adequate justification. The majority also relies on an age-old
justification for discrimination: that everyone else is doing



it 14 —a claim which, even if it were true, does not provide
a legal basis for upholding an unconstitutional law. Even
if every state discriminated against men on the basis of
their gender, “[m]inorities trampled on by the democratic
process have recourse to the courts; the recourse is called



constitutional law.” 15



11 Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724, 102



S.Ct. 3331, 73 L.Ed.2d 1090 (1982) (internal quotation



marks omitted); Nguyen, 533 U.S. at 60, 121 S.Ct. 2053;



United States v. Virginia, 518 U.S. 515, 533, 116 S.Ct.



2264, 135 L.Ed.2d 735 (1996).



12 Supra ¶¶ 73, 78 n. 34; see also supra ¶ 4 (describing the



affidavit requirement as “a minor step” and a “simple,



straightforward hurdle” that “countless unwed fathers



have cleared”).



13 See, e.g., Baskin v. Bogan, 766 F.3d 648, 656 (7th



Cir.2014) ( “When a statute discriminates against a



protected class [,] ... it doesn't matter whether the harm



inflicted by the discrimination is a grave harm.... [A]



statute that imposed a $2 tax on women but not men



would be struck down unless there were a compelling



reason for the discrimination. It wouldn't matter that



the harm to each person discriminated against was



slight....” (emphasis added)). The majority also misstates
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Nguyen, 533 U.S. 53, 121 S.Ct. 2053, on this point.



Supra ¶ 73 (citing Nguyen for the proposition that “it



bears emphasizing ... that the requirement the statute



imposes on men is straightforward and quite simple”).



Nguyen does not support the notion that the ease



with which one can comply with a discriminatory



requirement is somehow significant to the basic equal



protection analysis. In Nguyen, the court first found



that the discrimination was substantially related to two



important governmental objectives and was not based on



stereotypes. 533 U.S. at 62–70, 121 S.Ct. 2053. Only



then did the Court note that the challenged requirement



was also neither “unnecessary,” “harsh[ ],” “rigid [ ],”



nor “inordinate.” Id. at 70–71, 121 S.Ct. 2053. The



implication is that even if a statute were substantially



related to an important government interest, it might



still fail to pass intermediate scrutiny if the means



used were overly harsh, rigid, or unnecessary. But the



converse is not true: a statute does not pass the primary



test of equal protection simply on the basis that the



discriminatory requirement is easy to comply with—and



the simplicity of the burden imposed should not affect the



court's analysis of the primary questions of governmental



interest and substantial relation.



14 Supra ¶ 79 n. 35 (“[T]he discrimination that the dissent



complains of is hardly an obscure feature of Utah law; it



is a longstanding, well-settled element of the law across



the country. So if our law can accurately be denigrated as



a product of unfair sex discrimination, then the same is



true of the law of essentially every other state throughout



the country.”); supra ¶ 79 n. 35 (“Justice Nehring's



denunciation of the statutory scheme is puzzling in light



of the longstanding—and widespread—acceptance of



this general construct in the law across the country. Our



Adoption Act is hardly unique....”).



15 Baskin, 766 F.3d at 671.



¶ 91 The United States Constitution's guarantee of equal
protection of the laws is *1036  not subject to an exception
for discrimination that is “minimal,” pervasive, nor which



imposes a “rough-and-ready tradeoff.” 16  And the guarantee
of equal protection applies even to laws that do not



create an “outright bar” against a protected class. 17  As
the United States Supreme Court explained in Mississippi
University for Women v. Hogan “the party seeking to uphold
a statute that classifies individuals on the basis of their
gender must carry the burden of showing an exceedingly



persuasive justification for the classification.” 18  The burden
of justifying a discriminatory law is “demanding” and “rests



entirely” on the party seeking to uphold it. 19



16 See supra ¶ 78 n. 34.



17 Reed v. Reed, 404 U.S. 71, 92 S.Ct. 251, 30 L.Ed.2d



225 (1971) (striking down a law giving preference to



men over women in administering estates); Frontiero v.



Richardson, 411 U.S. 677, 93 S.Ct. 1764, 36 L.Ed.2d



583 (1973) (striking down a law that provided that a



woman could only claim her husband as a dependent



if she submitted certain proof, whereas a man could



automatically claim his wife as a dependent). Contra



supra ¶ 78 n. 34.



18 458 U.S. 718, 724, 102 S.Ct. 3331, 73 L.Ed.2d 1090



(1982) (emphasis added) (internal quotation marks



omitted); see also J.E.B. v. Alabama ex rel. T.B., 511



U.S. 127, 136, 114 S.Ct. 1419, 128 L.Ed.2d 89 (1994);



Virginia, 518 U.S. at 533, 116 S.Ct. 2264.



19 Virginia, 518 U.S. at 533, 116 S.Ct. 2264.



¶ 92 When confronted by a statute that facially discriminates
on the basis of sex, the court's equal protection analysis
should consist of a rigorous inquiry that answers the following
two key questions. First: What is the governmental objective
actually served by the statute, and is it an important one?
Second: If the governmental objective is indeed important,
is the discriminatory classification directly and substantially



related to that objective? 20  The majority fails to properly
analyze either of these questions. I would hold that the statute
fails to survive heightened scrutiny under both parts of the
equal protection test.



20 Miss. Univ. for Women, 458 U.S. at 725, 729–30 & n.



16, 102 S.Ct. 3331 (striking down a nursing school's



policy of excluding men from admission under both



parts of the equal protection test: (1) because the “actual



purpose underlying the discriminatory classification”



was based on an archaic and overbroad stereotype and



(2) “also because,” in any event, the classification was



not “substantially and directly related” to the state's



“proposed” objective).



A. The Government Objective Served by Utah Code Section
78B–6–121(3)(b) Is Illegitimate Because It Is Based on
the Stereotype That Men Are Inherently Inferior Parents



¶ 93 By now it is well established that legislative
objectives based on gender stereotypes are not legitimate



under any standard of scrutiny. 21  To determine whether
the government objective is important, the court must
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engage in a “searching” inquiry. 22  It must take great
care to ascertain “whether the statutory objective itself



reflects archaic and stereotypic notions.” 23  If it does,



“the objective itself is illegitimate.” 24  Yet, instead of
taking “[c]are” to “ascertain[ ] whether” the claimed
statutory objective “itself reflects archaic and stereotypic



notions” 25  or “perpetuate[s]” stereotypes about men's



presumed “inferiority” 26  as caretakers, the majority not only
accepts the Does' asserted legislative purpose but goes so



far as to provide a justification of its own invention. 27



This is impermissible under any formulation of heightened
scrutiny. Although under the rational basis inquiry a court
may uphold a law based on any conceivable legitimate
government interest, under heightened scrutiny it is the
proponent *1037  of the legislation's burden to articulate
an important government interest and show a substantial
relationship between the interest and the discriminatory



means. The “mere recitation” 28  that the legislative objective
is important is not enough. Here, the majority simply
accepts that the government goal served by Utah Code
section 78B–6–121(3)(b) is the “preservation of the best
interests of children” by “establishing binding connections



between children and parents.” 29  But this cannot simply be



accepted at face value. 30  “[B]enign justifications proffered
in defense of categorical exclusions [based on sex] will not be
accepted automatically; a tenable justification must describe
actual state purposes, not rationalizations for actions in fact



differently grounded.” 31



21 Id., 458 U.S. at 725, 102 S.Ct. 3331; Stanton v. Stanton,



421 U.S. 7, 17, 95 S.Ct. 1373, 43 L.Ed.2d 688 (1975).



22 Miss. Univ. for Women, 458 U.S. at 728, 102 S.Ct. 3331.



23 Id. at 725, 102 S.Ct. 3331.



24 Id. (emphasis added).



25 Id.



26 Virginia, 518 U.S. at 534, 116 S.Ct. 2264.



27 See supra ¶ 75 (“[T]he state has a subsidiary interest in



giving voice to those with a demonstrated commitment to



the best interests of the child.”). This argument is found



nowhere in the Does' brief, nor can it be found in the



Adoption Act's statement of legislative intent. UTAH



CODE § 78B–6–102. See also infra Part I.B.



28 Frontiero, 411 U.S. at 690, 93 S.Ct. 1764.



29 Supra ¶¶ 74–75 (internal quotation marks omitted).



30 Frontiero, 411 U.S. at 690, 93 S.Ct. 1764; see also supra



¶¶ 92–93 (Parrish, J., dissenting).



31 Virginia, 518 U.S. at 535–36, 116 S.Ct. 2264 (emphasis



added) (internal quotation marks omitted); see also



Gallivan, 2002 UT 89, ¶ 37, 54 P.3d 1069 (“[I]t is



unconstitutional to single out one person or group of



persons from among the larger class on the basis of a



tenuous justification that has little or no merit.” (internal



quotation marks omitted)).



¶ 94 I dissent because even the most minimally “searching” 32



inquiry reveals the impermissible stereotyping at the root of
Utah Code section 78B–6–121(3)(b). The majority simply
accepts that the purpose of Utah Code section 78B–6–121(3)
(b) is to serve the State's “compelling interest” in “holding



parents accountable for meeting the needs of children.” 33  But
section 78B–6–121(3)(b), by its plain terms, does not apply to
“parents”—it applies to fathers. And the reason it does this is
because the statute is actually based on generalizations about
men's inherent qualities as parents. A statutory objective that
aims to “exclude or “protect” members of one gender because
they are presumed to suffer from an inherent handicap or to



be innately inferior” is an “illegitimate” objective. 34



32 Miss. Univ. for Women, 458 U.S. at 728, 102 S.Ct. 3331.



33 UTAH CODE § 78B–6–102(5)(a); cf. id. at 78B–



6–102(5)(f) (stating that the Adoption Act aims to



protect the compelling interest in children's welfare by



“requiring unmarried biological fathers to demonstrate



commitment” (emphasis added)).



34 Miss. Univ. for Women, 458 U.S. at 725, 102 S.Ct. 3331.



¶ 95 The affidavit requirement reflects a negative stereotype
that is commonly wielded against unwed fathers: that they are
uninterested in their offspring and ill-suited or incompetent
caregivers. Telling language in the Does' brief captures
this attitude: “The requirement to set forth his plans for
the child's care shows that [the unwed father] has at least
thought through what he would need to do to fulfill his
parental responsibilities” (emphasis added). More insight can
be gleaned from the Does' quotation of In re Adoption of Baby
Boy Doe for the proposition that the State has a legitimate
interest in getting a “glimpse into how [the unwed father] will



meet daily care-giving responsibilities” 35  so that the State
can be assured that the unwed father will adequately fulfill the



parental role. 36  The idea that men are inherently ill-suited
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for caregiving and at greater risk of failing to “fulfill” basic
parental responsibilities is a stereotype and thus an entirely
inappropriate legislative objective. Indeed, this stereotype is
precisely the flip side of the same generalization that has
long been applied to women—i.e., that they *1038  are
naturally well-suited for the responsibilities of childcare and



the home. 37



35 N.T. v. Doe (In re Adoption of Baby Boy Doe), 2008 UT



App 449, ¶ 5, 199 P.3d 368.



36 See also supra ¶ 83. The majority defends the plan



element of section 78B–6–121(3)(b) by asserting that



a mother has “legal obligations as a parent” that



“necessitate some sort of plan as a practical matter.”



Supra ¶ 83 n. 38. It is not clear why the majority believes



every woman—as a mother—develops a plan to care for



her child “as a practical matter” but a present, identified



father who has filed for a declaration of paternity does



not, and instead must set his plan out in a sworn court



document. Supra ¶ 83 n. 38. It is certainly not true



that fathers are not legally liable for neglect of their



children. See UTAH CODE § 76–5–109 (crime of “child



abandonment” includes a “parent['s]” “intentional[ ]



fail[ure]” to “make reasonable arrangements for the



safety, care, and physical custody of the child” or to



“provide the child with food, shelter, or clothing”).



37 For another example of this stereotype, see Bradwell v.



Illinois, 83 U.S. 130, 141, 16 Wall. 130, 21 L.Ed. 442



(1872) (“[T]he domestic sphere [is] that which properly



belongs to the domain and functions of womanhood.”).



¶ 96 The court of appeals' reasoning in In re Adoption of Baby
Boy Doe is a perfect illustration of the improper stereotypes
that infect Utah Code section 78B–6–121(3)(b). There, the
court held that an unwed father had failed to comply with Utah
Code section 78B–6–121(3)(b)(ii)'s requirement that he “set



[ ] forth his plans for care of the child.” 38  The court found
that the father had not satisfied the planning requirement
because he did not provide a “glimpse” into his plan for day-



to-day life with the child. 39  The court clarified its holding
in a footnote: “[W]e believe the legislature intended that
the putative father at least specify that he has a source of
income and identify who will care for the child while he is



working to earn that income.” 40  This reasoning captures the
“actual purposes underlying” section 78B–6–121(3): to wit,
to protect children on the basis of entrenched, inaccurate,
and offensive stereotypes about men's and women's innate



qualities and proper roles. 41  As the United States Supreme
Court has repeatedly reaffirmed, government policies cannot



reflect “archaic and overbroad generalizations about gender,”
“outdated misconceptions concerning the role of females in
the home,” or “outmoded notions of the relative capabilities



of men and women.” 42



38 In re Adoption of Baby Boy Doe, 2008 UT App 449, ¶



5, 199 P.3d 368.



39 Id.



40 Id. ¶ 5 n. 2 (emphasis added).



41 Miss. Univ. for Women, 458 U.S. at 728, 102 S.Ct. 3331.



42 J.E.B., 511 U.S. at 135, 114 S.Ct. 1419 (internal



quotation marks omitted); see also Virginia, 518 U.S.



at 533, 116 S.Ct. 2264 (explaining that the state's



justification “must not rely on overbroad generalizations



about the different talents, capacities, or preferences of



males and females”); City of Cleburne v. Cleburne Living



Ctr., 473 U.S. 432, 441, 105 S.Ct. 3249, 87 L.Ed.2d



313 (1985); Weinberger v. Wiesenfeld, 420 U.S. 636,



643, 95 S.Ct. 1225, 43 L.Ed.2d 514 (1975); Stanton, 421



U.S. at 14–15, 95 S.Ct. 1373 (1975); cf. Pusey v. Pusey,



728 P.2d 117, 119–20 (Utah 1986) (“Discontinu[ing] our



support” for “gender-based preferences in child custody



cases” and holding that the maternal preference rule



“lacks validity because it is unnecessary and perpetuates



outdated stereotypes”).



¶ 97 The majority's own phrasing is telling: “[T]he statutory
affidavit requirement ... assur[es] that any biological parent
who steps forward to assert an interest in a child has



manifested a commitment to the child's best interests.” 43



Of course, because under the majority's reasoning a mother's



commitment is simply assumed when the child is born, 44



when the majority says “biological parent,” it can only
mean “biological father.” Thus, the majority holds that the
affidavit requirement is justified as a way of ensuring that
fathers “reliably” indicate their ability to “fulfill their parental



role.” 45  But there is no rational reason to assume that a
father's ability to fulfill the parental role is any less reliable
than a mother's. The only way to accept such an assumption
is to embrace the stereotype that unwed fathers are inherently
less reliable parents. It is only by accepting the stereotypes
underlying section 78B–6–121(3)(b) that the majority is able
to justify its conclusion that fathers may be required to take
extra steps to ensure the State that their desire to parent
(and ability to parent) is reliable and genuine. For this
reason, the majority's affirmation that an unwed father may be
required to “reliably” manifest a commitment to “fulfill[ing]
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[his] parental role”—via sworn affidavit containing a written
parenting plan—perpetuates the stereotyping at the heart of



the statute. 46



43 Supra ¶ 81.



44 See supra ¶¶ 78, 80 (“An unwed mother's connection to



her child is objectively apparent.... Mothers express their



commitment to their offspring through the voluntary



decision to carry a child to term....”).



45 Supra ¶ 75 (footnote omitted).



46 The majority states that it “emphatically” does not



intend to suggest that fathers are inherently unreliable



or untrustworthy. Supra ¶ 75 n. 28. I do not doubt



that my colleagues eschew such beliefs. But the point



remains that section 78B–6–121(3)(b) exploits those



unfair stereotypes. The majority misses the point when



it describes the affidavit requirement as aimed at



“indicating who has parental rights and standing,” supra



¶ 75 n. 28,—as I will explain, the affidavit requirement is



not aimed at identifying fathers. By its own plain terms,



the purpose of the affidavit requirement is specifically to



require unwed fathers to (1) swear that they “are fully



able and willing to have full custody,” (2) “set [ ] forth ...



plans for care of the child,” and (3) “agree[ ] to a court



order of child support and the payment of expenses.”



UTAH CODE § 78B–6–121(3)(b).



*1039  ¶ 98 The government policy represented by Utah
Code section 78B–6–121(3) reflects the invidious and
outdated stereotype that fathers are not only generally less
interested in parenting than mothers, but in fact possess
inferior abilities and instincts in that realm. I would
strike down section 78B–6–121(3)(b) on that basis and
would thereby affirm “what, by now, should be axiomatic:
Intentional discrimination on the basis of gender by state
actors violates the Equal Protection Clause, particularly
where, as here, the discrimination serves to ratify and
perpetuate invidious, archaic, and overbroad stereotypes”



about the innate characteristics of men and women. 47



47 J.E.B., 511 U.S. at 130–31, 114 S.Ct. 1419.



B. The Affidavit Requirement Is Not Substantially
Related to the Proposed Government Interest



¶ 99 Although I would strike down the statute as based



on an illegitimate underlying purpose, 48  I write further to
note that the statute is also unconstitutional because there



is no “direct, substantial relationship between objective and



means.” 49  Thus, even accepting the legislative purpose in
its most favorable light, the discriminatory classification is



not substantially related to that objective. 50  I disagree with
the majority's conclusion that the affidavit requirement “can
be upheld as substantially advancing” important government
interests for three reasons. First, instead of requiring the
Does to satisfy their “demanding” burden to justify the
discrimination, the majority instead supplies a justification
for them—this is impermissible under heightened scrutiny.
Second, the discriminatory affidavit requirement is redundant
and thus cannot be “substantially related” to the goal of
ensuring a father's commitment to assuming a parental role.
Third and finally, the physical fact of pregnancy and birth



does not “express” 51  anything about a woman's inherent
attitudes, intentions, or feelings. In other words, biological
differences, while real, do not justify stereotypes and
generalizations about women's supposedly inherent feelings
toward their infants. Biological differences cannot be used to
perpetuate the gender stereotypes inherent in the majority's
notion that the mother, simply because she is the mother, has



a special “voice” 52  that the father lacks, to decide the fate of



the child. 53



48 See supra Part I.A.



49 Miss. Univ. for Women, 458 U.S. at 725, 102 S.Ct. 3331.



50 See, e.g., id. at 730, 102 S.Ct. 3331 (“The policy is



invalid also because it fails the second part of the equal



protection test, for the State has made no showing that the



gender-based classification is substantially and directly



related to its proposed ... objective.”).



51 Supra ¶ 80.



52 Supra ¶ 75 (state has interest in “giving voice to those



with a demonstrated commitment”); supra ¶ 78 (“[a]



mother's parental rights ... give[ ] her a voice in the



child's upbringing”); supra ¶ 82 (commitment, which



mother shows simply by giving birth, is an “important



prerequisite [ ] ... to the voice that accompanies [the



parental right] in the context of an adoption”).



53 As I point out above, the stereotype that women are



inherently well-suited and competent parents implicates



the mirror stereotype that men are inherently less caring,



less skilled, and less invested parents.
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1. The Majority Fails to Require the Does to Bear Their
Burden to Justify the Discriminatory Classification



¶ 100 Despite the fact that under heightened scrutiny the
“burden of justification is demanding and it rests entirely on



the State” 54  (or in this case, on the proponent of *1040
the legislation, the Does), the majority, sua sponte, supplies
a justification that the Does did not proffer: that the physical
differences between men and women indicate a mother's
inherently greater “commitment” to her child at birth and
therefore justify requiring a father to “express a parallel”
commitment by swearing that he has the money, the desire,



and the know-how necessary to raise his child. 55  In so doing,
the majority employs a rational basis standard under the
guise of heightened scrutiny. Under rational basis review,
the burden is on the one “attacking” the law to show that
there is no “conceivable” legitimate interest that justifies the
classification, and thus the court will uphold the law if there is



any “conceivable basis which might support it.” 56  Not so for
heightened scrutiny. Under heightened scrutiny, the burden is
on the proponent of the legislation to show that the actual—
not merely conceivable—underlying purpose is an important



one. 57



54 Virginia, 518 U.S. at 533, 116 S.Ct. 2264; Miss. Univ.



for Women, 458 U.S. at 724, 102 S.Ct. 3331; Utah



Safe to Learn–Safe to Worship Coalition, Inc., 2004



UT 32, ¶ 24, 94 P.3d 217, (stating that under Utah's



heightened scrutiny test “the burden of proof shifts to the



State to show that a challenged provision actually and



substantially furthers a valid legislative purpose and is



reasonably necessary to further a legitimate legislative



goal” (internal quotation marks omitted)).



55 Supra ¶ 80; UTAH CODE § 78B–6–121(3)(b).



56 Armour v. Indianapolis, ––– U.S. ––––, 132 S.Ct. 2073,



2082, 182 L.Ed.2d 998 (2012).



57 Virginia, 518 U.S. at 533, 535–36, 116 S.Ct. 2264.



¶ 101 The majority writes that the important legislative
objective underlying Utah Code section 78B–6–121(3)(b) is
the “preservation of the best interests of children,” which it
says is pursued through State efforts to establish “binding
connections between children and parents”—a goal which,
in turn, is accomplished by “giving voice to those with
a demonstrated commitment to the best interest of the



child.” 58  The majority then reasons that because a mother,
by virtue of her physical role in the birth, has automatically



demonstrated her commitment, the government's fathers-



only affidavit requirement is justified. 59  Although the Does
listed a number of “compelling reasons” that they believe
justify the affidavit requirement, “biological differences
between men and women” was not one of them. Nor
is the majority's biological-differences justification found
anywhere in the Adoption Act's statement of legislative



intent. 60  The justifications that the Does actually proffered
are worth noting. They are:



58 Supra ¶ 74–75 (internal quotation marks omitted).



The majority also describes the State's interest as an



interest in “giving voice to those with a demonstrated



commitment to the best interests of the child.” Supra ¶



75.



59 Supra ¶ 78 (“By electing to carry the child to



term (and not ending it by abortion or emergency



contraception), a mother gives an objective indication



of her commitment.... giving her a voice in the child's



upbringing....”).



60 UTAH CODE § 78B–6–102.



• The State has a “compelling interest in identifying unwed
fathers who will actually assume the parental role and
fulfill the corresponding responsibilities.” (Emphasis
added.)



• “[I]t is usually best for the child if the mother
decides soon after the child's birth whether she
will ... allow the father to raise the child.... To
aid the mother in making this crucial decision, it
is completely understandable that the Legislature
would require an unwed father to make the sworn
statements.” (Emphasis added.)



• “[I]t is commonplace for an unwed mother to be
lulled into deciding to parent her child by false
promises made by the father, only to find out
too late that she alone must shoulder the entire
burden.... A mother who has the courage to place
her child for adoption should not have to wonder
whether the adoption may later be undone by a
putative father.” (Emphasis added.)



• “[I]f a man is not willing to legally commit to the
mother and her future children by marrying her
prior to the child's conception, it is not unduly harsh
to require him to file a sworn affidavit.”
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• “The affidavit requirement serves the further
purpose of ferreting out those cases were [sic]
the putative father truly does not want to be
responsible for the child, but has been put up to
filing a paternity action to obstruct the adoption by
someone else.” (Emphasis added.)



*1041  Given the quality of these assertions, perhaps
it is unsurprising that the majority chose to come up
with its own justification for the government interest
underlying the discrimination in section 78B–6–121(3)
(b). However, under heightened scrutiny, the burden is
on the proponent of the discriminatory legislation to



show the actual purpose behind the legislation. 61  The
majority cannot step in and attempt to relieve the Does of
their burden to justify Utah Code section 78B–6–121(3)
(b)—yet, the majority does exactly this by supplying



the “fundamental differences” rationale. 62  I believe
that the reasons proffered by the Does successfully
showed the actual purpose of the legislation—though
not in the way they intended. All of the Does' proffered
justifications are based on speculation, generalization,
and stereotyping. The majority improperly attempts to
reform the justifications put forward by the Does by
coming up with, at best, a conceivable government
objective. Under heightened scrutiny, the majority may



not do this. 63



61 Virginia, 518 U.S. at 535–36, 116 S.Ct. 2264.



62 Supra ¶ 80. And even if this were proper, as I explain



in Part I.B.3 infra, the majority's biological-differences



justification fails.



63 Virginia, 518 U.S. at 533, 116 S.Ct. 2264; Miss. Univ.



for Women, 458 U.S. at 724–25, 102 S.Ct. 3331.



2. Utah Code Section 78B–6–121(3)(b) Is Not Substantially
Related to an Important Government Interest Because It Is
Redundant



¶ 102 Even if one ignores the fact that the majority
itself comes up with a government rationale justifying
the discrimination and thus impermissibly relieves the
proponents of the legislation of their burden to do so, and
even if one accepts that the government's interest is legitimate
and important, the affidavit requirement is nonetheless
unconstitutional because it is redundant and unnecessary.
The affidavit requirement does not provide any meaningful
additional assurance that the father is “commit[ted] to the best



interests of the child” 64  beyond what is readily ascertainable
by the fact that he has stepped forward, identified himself,
paid expenses (or offered to do so), and filed a legally binding
document in a Utah district court declaring himself the father
and expressing a corresponding willingness to assume all
of the legal duties and responsibilities that come with that
status. The other requirements of Utah Code section 78B–
6–121(3) already show the unwed father's commitment to
his baby. Under Utah Code section 78B–6–121(3)(a), (c),
and (d), the father must file a paternity petition requesting
custody and explicitly expressing his commitment to his child
and desire to parent that child; he must file notice of that
petition with the Utah Department of Health; and he must
pay or offer to pay expenses relating to the pregnancy and
birth. These actions indicate the father's commitment. Further
demonstration of that commitment by the discriminatory
means of the affidavit requirement does not present an
“exceedingly persuasive” justification for the discrimination,
especially when the affidavit is based entirely on invidious



stereotypes about men's inherent parental inferiority. 65



64 Supra ¶ 75.



65 As explained, the father must swear that he “at least”



has a plan for how he will “financially care” for the



child as well as how he will “meet daily care-giving



responsibilities.” In re Adoption of Baby Boy Doe, 2008



UT App 449, ¶ 5 & n. 2, 199 P.3d 368; UTAH CODE §



78B–6–121(3)(b).



¶ 103 It is not disputed that Mr. Bolden satisfied three of
the four requirements of section 78B–6–121(3). The one
requirement that he did not satisfy—the affidavit requirement
—does not significantly contribute to the government's
important interest in protecting children or ensuring that
caretakers are committed to fulfilling their parental role.



¶ 104 In Nguyen v. I.N.S., the United States Supreme Court
upheld an immigration statute that favored mothers over
fathers on the basis that, due to biology, at birth the father



may be unknown while the mother is easily identifiable. 66



The majority attempts to justify section 78B–6–121(3)(b) in



part by alluding to this identity rationale. 67  But the *1042
affidavit requirement has nothing whatsoever to do with
identifying the father, as its plain terms and the bulk of the
majority's reasoning make clear—it is intended to ensure the
father's “commitment” to care for the child. Moreover, other
provisions of the statute amply ensure that the father is not
only identified but has indicated a desire and intention to be
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a parent to his child, with all of the legal, moral, ethical, and
practical obligations that come with that.



66 533 U.S. at 62–64, 121 S.Ct. 2053.



67 See supra ¶ 79 (“[An unwed father's] connection to his



offspring may be unknown or at least indeterminate.”).



¶ 105 The other requirements of section 78B–6–121(3) ensure
that the father is both identified and has “com[e] forward



to participate in the rearing of his child.” 68  Thus, even if
the government interest in ensuring a father's commitment
is accepted, the affidavit requirement is unnecessary because
other provisions of the Adoption Act already accomplish that
goal.



68 Lehr v. Robertson, 463 U.S. 248, 261, 103 S.Ct. 2985, 77



L.Ed.2d 614 (1983) (internal quotation marks omitted).



3. Physical Differences Cannot Be Used to Justify
Discrimination Based on Stereotypes



¶ 106 The majority's reference to abortion is baffling. 69



The majority attempts to justify the discrimination wrought
by section 78B–6–121(3)(b) by turning to the physical
differences between men and women, seemingly inspired
by the reasoning used by the Supreme Court in Nguyen v.



I.N.S. 70  The majority proceeds under the premise that a
woman's capacity to gestate and deliver a child provides
“useful information” about her attitude toward the child and



commitment to its interests. 71  But instead of citing any legal
authority, the majority's reasoning on this issue appears to
stem from its own beliefs about “the fundamental differences”
between men and women and what mothers “express” by



way of gestation and delivery. 72  Yet the majority's attempt
to use a woman's physical experience of pregnancy to stand
in for and justify assumptions about her “inherent” parental



attitudes 73  is itself founded in stereotypes. 74



69 Supra ¶ 78 (“By electing to carry the child to term (and



not ending it by abortion or emergency contraception), a



mother gives an objective indication of her commitment



to the best interests of her child.”).



70 533 U.S. at 64, 121 S.Ct. 2053 (reasoning that, “[g]iven



that the mother is always present at birth, but that the



father need not be,” a statute that employed a gender



classification permissibly used “gender specific terms”



because it did so merely as a way of “tak[ing] into



account a biological difference between the parents,”



namely, the mother's “unique relationship to the event



of birth” (emphasis added)); supra ¶ 78 n. 34. The



reasoning in Nguyen is inapplicable to the statute we are



faced with here because there is no inherent biological



difference between mothers' and fathers' commitment to



their children. 533 U.S. at 64, 121 S.Ct. 2053.



71 Supra ¶ 78 n. 34.



72 Supra ¶ 80.



73 Supra ¶ 2 (“Unwed mothers acquire parental rights—and



the accompanying right to object to an adoption—as a



result of the objective manifestation of the commitment



to the child that is demonstrated by their decision to



carry a child to term.”); supra ¶ 78 (“By electing to



carry the child to term (and not ending it by abortion or



emergency contraception), a mother gives an objective



indication of her commitment to the best interests of



her child.”); supra ¶ 80 (“[F]undamental differences



between unwed mothers and fathers explain the basis



for our statute's requirement of an affidavit for only the



latter.” (footnote omitted)); supra ¶ 78 n.34 (“We are



unwilling to denigrate the level of commitment inherent



in the decision to carry a child to term, or to gainsay



the difficulty of pregnancy....”); supra ¶ 78 n.34 (“A



mother's decision to bring a child into the world ...



provides some useful information.”).



74 Cf. Nguyen, 533 U.S. at 68, 121 S.Ct. 2053 (explaining



that because it is “undeniable” that the unwed mother's



and father's circumstances are different in terms of their



need to be present at the birth and thus different in terms



of the state's ability to identify them, this distinction



“does not result from some stereotype, defined as a frame



of mind resulting from irrational or uncritical analysis”).



¶ 107 Carrying a child to term could—but does not necessarily
—indicate a mother's concern for the fetus's interest before



birth. 75  Regardless, the successful completion of pregnancy
and delivery says nothing about a mother's commitment to
care for the child *1043  after it is born. In other words,
carrying a child to term says nothing about a mother's ability
or willingness to have custody of the child post-birth. It says
nothing about her “plan” to care for the child. And it does
not ensure that she is able to pay expenses she incurs in
connection with the pregnancy and birth. In short, the fact that
a woman carries a child to term is completely unrelated to the



goals of the affidavit requirement. 76  Accordingly, I would
hold that the gender discrimination effected by the affidavit
requirement is not reasonably related to the State's objective,
however that objective is framed.
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75 It is not a difficult thought experiment to imagine a



pregnant woman who lacks concern for her unborn



child's best interest, or who, for example, is unaware that



she is pregnant.



76 See UTAH CODE § 78B–6–121(3)(b) (requiring unwed



father to file an affidavit stating that he is “fully able



and willing to have full custody,” “setting forth his plans



for care of the child,” and “agreeing to a court order of



child support and the payment of expenses incurred in



connection with the mother's pregnancy and the child's



birth”).



¶ 108 The affidavit requirement not only requires the father
to declare that he is “able and willing” to take full custody
of his child, but also forces him to make a written “plan” for



the child's care. 77  These requirements are future-oriented. I
fail to see how the mother's decision not to get an abortion
indicates anything about her ability or willingness to care for
her child after it is born. Moreover, I vehemently disagree
that a woman's so-called “voluntary decision” to carry the
baby to term “express[es]” anything about her plan for the
child's care or her commitment to the child's best interest after



it is born. 78  For one thing, obtaining an abortion is painful,
costly, time-consuming, morally and religiously fraught, and,
for many women, nearly impossible or actually impossible



due to age, 79  religion, geography, employment demands, or
cost. For another, the fact of being pregnant and carrying a
baby to term is a physical reality that cannot rationally be
used to surmise anything about the woman's internal feelings
and intentions. In short, the majority's abortion rationale is
not only based on impermissible gender stereotypes, but even
taken on its own terms, it is absurd and illogical.



77 Id.



78 The majority attempts to conflate a woman's pre-



birth action of not aborting the fetus with a post-birth



commitment to the child's care. This defies logic. Indeed,



one does not need to look far to find examples of women



who chose not to have an abortion but who nevertheless



failed to provide the necessary care for their children.



Regrettably, our juvenile courts are full of cases of



maternal abuse and neglect.



79 See UTAH CODE § 76–7–304.5(2)(a)–(b), (5)



(prohibiting minors from obtaining abortions absent



parental consent or judicial approval).



¶ 109 While it is of course true that a woman is inherently
different from a man in that she can become pregnant and



theoretically undergo an abortion, the majority improperly
uses this difference to justify a statute that is based not on
biological difference but rather on invidious stereotypes about



the parenting attitudes and capabilities of men and women. 80



80 Virginia, 518 U.S. at 533, 116 S.Ct. 2264 (stating that



the State's justification for a discriminatory law “must



not rely on overbroad generalizations about the different



talents, capacities, or preferences of males and females”);



Caban v. Mohammed, 441 U.S. 380, 389, 99 S.Ct. 1760,



60 L.Ed.2d 297 (1979) (“[M]aternal and paternal roles



are not invariably different in importance....”).



¶ 110 The majority's assumptions about the difference
in “commitment” between an unmarried mother and an
unmarried father are not actually based on the physical reality
of pregnancy and birth. This is because a difference in
commitment does not stem from a biological reality in the



way that parental identity under Nguyen does. 81  In other
words, it is a biological reality that a father need not be present
at birth. It is not a biological reality that a woman is committed
to the best interest of her child.



81 533 U.S. at 62–63, 121 S.Ct. 2053 (“In the case of



the father, the uncontestable fact is that he need not



be present at the birth. If he is present, furthermore,



that circumstance is not incontrovertible proof of



fatherhood.”).



¶ 111 The majority uses a woman's physical characteristics to
make generalizations about her feelings and assumes, based
on her gender alone, that she has a greater commitment to



the best interest of her child. 82  This *1044  is a classic



example of an “overbroad generalization[ ]” about gender. 83



Though I do not doubt my colleagues' good intentions, the
majority upholds a statute that is founded in sex stereotypes—
which are “fixed notions” that the different genders are better



or worse suited to certain tasks, such as nurturing. 84  Such
stereotypes should have no place in our law, our courts, or
our public policy. The court today upholds a discriminatory
statute on the basis of so-called innate differences between
men and women. But this reasoning ties it to a long line
of overruled laws and cases. In other words, unfair sex
discrimination has long been perpetuated by arguments



that sound in biology. 85  True, cases like Bradwell present
particularly egregious examples of gender discrimination, but
the reliance on “nature” in such cases finds echoes in today's
decision. The State may not use biology to justify “classifying
unwed fathers as being invariably less qualified and entitled
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than mothers to exercise a concerned judgment as to the fate



of their children.” 86  For this reason I dissent and would strike
down Utah Code section 78B–6–121(3)(b).



82 The majority claims that it merely uses a woman's



biology as a “rough parallel” to the affidavit requirement.



Supra ¶ 80 n. 36; see also supra ¶ 83 n. 38 (“[W]e find the



rough comparability between the mother's expression



of commitment and planning and that required of the



father to be sufficient.” (emphasis added)). But simply



adding the word “rough” does not overcome the defects



in the majority's reasoning—today the court holds that a



woman's mere physical biology is “parallel” to a father's



written, sworn statement that, among other things, he has



a detailed plan to raise his child.



83 Caban, 441 U.S. at 394, 99 S.Ct. 1760 (internal quotation



marks omitted); see also Virginia, 518 U.S. at 541,



116 S.Ct. 2264 (cautioning courts to take a “hard look”



at justifications for gender discrimination that rely on



“generalizations or tendencies” or are “based on fixed



notions concerning the roles and abilities of males and



females”).



84 Virginia, 518 U.S. at 541, 116 S.Ct. 2264; see also id.



at 533, 116 S.Ct. 2264 (describing gender stereotypes



as “overbroad generalizations about the different talents,



capacities, or preferences of males and females”).



85 See, e.g., Bradwell v. Illinois, 83 U.S. 130, 141, 16



Wall. 130, 21 L.Ed. 442 (1872) (“[T]he civil law, as



well as nature herself, has always recognized a wide



difference in the respective spheres and destinies of man



and woman. Man is, or should be, woman's protector and



defender. The natural and proper timidity and delicacy



which belongs to the female sex evidently unfits it for



many of the occupations of civil life. The constitution of



the family organization, which is founded in the divine



ordinance, as well as in the nature of things, indicates



the domestic sphere as that which properly belongs to the



domain and functions of womanhood.”); see generally



Virginia, 518 U.S. at 542–45, 116 S.Ct. 2264 (explaining



historical attitudes about the different roles of men and



women); Frontiero, 411 U.S. at 684–85, 93 S.Ct. 1764



(“There can be no doubt that our Nation has had a



long and unfortunate history of sex discrimination....



[O]ur statute books gradually became laden with gross,



stereotyped distinctions between the sexes....”).



86 Caban, 441 U.S. at 394, 99 S.Ct. 1760; see also



Frontiero, 411 U.S. at 686–87, 93 S.Ct. 1764



(“[S]tatutory distinctions between the sexes often have



the effect of invidiously relegating the entire class ...



to inferior legal status without regard to the actual



capabilities of its individual members.”).



¶ 112 I also take issue with the majority's assertion that
we simply “disagree about the wisdom of the legislature's



policy decision to add a requirement of an affidavit.” 87  My
disagreement with the majority is about the constitutionality
of the statute, not the legislature's wisdom. The majority today
upholds a statute that discriminates on the basis of gender.
With all due respect, and as explained herein, the majority's
decision is deeply flawed. The majority perpetuates the sexual
stereotypes embodied in Utah Code section 78B–6–121(3)
(b) and its decision today has allowed unfair discrimination
to remain enshrined in the laws of our State. I would
hold that because Utah Code section 78B–6–121(3)(b) treats
unmarried men and unmarried women differently without
justification, it unconstitutionally discriminates based on sex.



87 Supra ¶ 80 n. 36; see also supra ¶ 79 n. 35 (“It is a fair



question to ask whether the requirements of Utah law ...



go further than necessary. But that is at heart a policy



question....”).



II. THE AFFIDAVIT REQUIREMENT VIOLATED
MR. BOLDEN'S RIGHT TO THE PROTECTION OF



PROCEDURAL AND SUBSTANTIVE DUE PROCESS



¶ 113 Mr. Bolden's challenge to the constitutionality of the
affidavit requirement is a *1045  matter of first impression



in this State. 88  Mr. Bolden concedes that he did not comply
with the affidavit requirement of Utah Code section 78B–6–
121(3). He challenges that requirement as a violation of due
process—a challenge that includes both the procedural and
substantive branches of that constitutional doctrine.



88 Although Utah appellate courts have been presented



with cases where a putative father complied with all of



the requirements except the affidavit requirement, each



time, the constitutionality of the affidavit requirement



has evaded review. See Donjuan v. McDermott, 2011 UT



72, ¶ 22, 266 P.3d 839 (putative father failed to preserve



constitutional argument); E.G. v. C.C.D. (In re Adoption



of Baby Girl), 2010 UT App 114, ¶ 21 n. 2, 233 P.3d 517



(constitutional argument not raised or preserved); N.T. v.



Doe (In re Adoption of Baby Boy Doe), 2008 UT App



449, ¶¶ 4–7, 199 P.3d 368 (constitutional argument not



raised). In his dissent in In re Adoption of Baby Girl,



Judge Thorne noted that the requirements of the current





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-121&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_948800007ac76


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135102&pubNum=0000708&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996141696&pubNum=0000708&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996141696&pubNum=0000708&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996141696&pubNum=0000708&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996141696&pubNum=0000708&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996141696&pubNum=0000708&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1872196969&pubNum=0000780&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&fi=co_pp_sp_780_141&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_141


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1872196969&pubNum=0000780&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&fi=co_pp_sp_780_141&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_141


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996141696&pubNum=0000708&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126388&pubNum=0000708&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135102&pubNum=0000708&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126388&pubNum=0000708&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-121&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_948800007ac76


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-121&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_948800007ac76


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-121&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_948800007ac76


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-121&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d08f0000f5f67


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-121&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d08f0000f5f67


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026547374&pubNum=0004645&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026547374&pubNum=0004645&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021927393&pubNum=0004645&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021927393&pubNum=0004645&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017631918&pubNum=0004645&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017631918&pubNum=0004645&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017631918&pubNum=0004645&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)








In re Adoption of J.S., 358 P.3d 1009 (2014)



773 Utah Adv. Rep. 31, 2014 UT 51



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 33



statute had not “been expressly approved” by this court.



2010 UT App 114, ¶ 39, 233 P.3d 517.



A. Procedural Due Process



¶ 114 The majority baldly states that Mr. Bolden's due



process claim “sounds only in substantive due process.” 89



I respectfully disagree. Mr. Bolden has squarely challenged
the statute under the Due Process Clause, which contains
both procedural and substantive elements. The majority itself
claims that the “right to due process is principally about



process—procedure, not substance.” 90  However, despite
this view, and despite the majority's professed suspicion of



the very notion of substantive due process, 91  the majority
is nevertheless unwilling to evaluate Mr. Bolden's claim
through the lens of fair process.



89 Supra ¶ 28.



90 Supra ¶ 29.



91 See supra ¶ 30 (stating that “the Due Process Clause



is not a license for the judicial fabrication of rights



that judges might prefer, on reflection, to have been



enshrined in the constitution” and citing Regents of



University of Michigan v. Ewing, 474 U.S. 214, 225–26,



106 S.Ct. 507, 88 L.Ed.2d 523 (1985), for the proposition



that “[a]lthough the Court regularly proceeds on the



assumption that the Due Process Clause has more than a



procedural dimension, we must always bear in mind that



the substantive content of the Clause is suggested neither



by its language nor by preconstitutional history” (internal



quotation marks omitted)).



¶ 115 “A due process right of access to the courts exists when
fundamental interests are present and the State has exclusive
control over the adjustment of [the] legal relationships



involved.” 92  The United States Supreme Court has held
that states may not irrationally deny people access to the
courts, particularly where, as here, “resort to the judicial



process” is, “in a realistic sense,” involuntary. 93  In Logan v.
Zimmerman Brush Co., the Court explained that “[t]he State
may erect reasonable procedural requirements for triggering
the right to an adjudication, be they statutes of limitations,
or, in an appropriate case, filing fees,” but nevertheless
“what the Fourteenth Amendment does require, however,
is an opportunity ... granted at a meaningful time and in a
meaningful manner, for [a] hearing appropriate to the nature



of the case.” 94  This is because “courts, even in aid of their



own valid processes,” are limited by the Due Process Clause
in their ability to “dismiss an action without affording a party



the opportunity for a hearing on the merits of his cause.” 95



“[H]aving made access to the *1046  courts an entitlement
or a necessity, the State may not deprive someone of that
access unless the balance of ... interests favors the government



scheme.” 96  Moreover, as the Court explicitly held in M.L.B.
v. S.L.J., “decrees forever terminating parental rights” fall in
the “category of cases in which the State may not bolt the door



to equal justice.” 97



92 Logan v. Zimmerman Brush Co., 455 U.S. 422, 430 n. 5,



102 S.Ct. 1148, 71 L.Ed.2d 265 (1982).



93 Boddie v. Connecticut, 401 U.S. 371, 376–77, 91



S.Ct. 780, 28 L.Ed.2d 113 (1971) (holding that it was



unconstitutional under the Due Process Clause to deny



indigent individuals access to the courts because of



their inability to pay a filing fee); M.L.B. v. S.L.J.,



519 U.S. 102, 107, 117 S.Ct. 555, 136 L.Ed.2d 473



(1996) (declaring unconstitutional a state requirement



that parents pay a fee for preparation of the trial record



in order to appeal a termination of custody); Logan, 455



U.S. at 437, 102 S.Ct. 1148.



94 455 U.S. at 437, 102 S.Ct. 1148 (alterations in original)



(citations omitted) (internal quotation marks omitted);



see also id. at 430 n. 5, 102 S.Ct. 1148; M.L.B, 519 U.S.



at 120, 117 S.Ct. 555; Wilson v. Iseminger, 185 U.S. 55,



62–63, 22 S.Ct. 573, 46 L.Ed. 804 (1902) (“In all such



cases the question is one of reasonableness, and we have,



therefore, only to consider whether the time allowed in



this statute is, under all the circumstances, reasonable.”);



Burford v. State, 845 S.W.2d 204, 208 (Tenn.1992).



95 Logan, 455 U.S. at 429, 102 S.Ct. 1148.



96 Id. at 430 n. 5, 96 S.Ct. 1569.



97 519 U.S. at 124, 117 S.Ct. 555 (internal quotation marks



omitted).



¶ 116 While it is true that Mr. Bolden frames his argument
in terms of substantive due process, he has squarely
challenged the statute under the Due Process Clause, and
this court has said that it will be “unwilling to disregard
controlling authority that bears upon the ultimate resolution
of a case solely because the parties did not raise it



below.” 98  The majority claims that no authority exists that
“yields a judicial prerogative to second-guess the wisdom
of state law standards ... under the guise of procedural



due process.” 99  But on the contrary, if the legislature
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has violated the constitution, such “second-guessing” is
this court's raison d'être. Moreover, evaluating a properly
presented constitutional challenge to a given law is in no way



an exercise of “free-wheeling authority” 100 —it is a proper



exercise of our actual authority. 101  When presented with a
constitutional challenge, it is our job to evaluate whether the



legislature has overstepped its constitutional bounds. 102  That
is what Mr. Bolden has asked us to do here, and the majority
abrogates its judicial duty by refusing to fully address his
constitutional claim.



98 Patterson v. Patterson, 2011 UT 68, ¶ 18, 266 P.3d 828.



99 Supra ¶ 23 n. 9.



100 Supra ¶ 23 n. 9.



101 See, e.g., Burford, 845 S.W.2d at 208 (striking down



a statute of limitations as depriving plaintiff of a



“reasonable opportunity” to have his claim heard and



holding that “before a state may terminate a claim for



failure to comply with procedural requirements ... due



process requires that potential litigants be provided an



opportunity for the presentation of claims at a meaningful



time and in a meaningful manner”); see also Logan,



455 U.S. at 426, 428, 102 S.Ct. 1148; Ky. Union Co.



v. Kentucky, 219 U.S. 140, 156–57, 31 S.Ct. 171, 55



L.Ed. 137 (1911) (“A time not unreasonably short



for the beginning of actions may be fixed by the



legislature, having in view particular conditions without



violating the due process clause.” (emphasis added));



Wilson, 185 U.S. at 62, 22 S.Ct. 573 (“[A]ll statutes



of limitation must proceed on the idea that the party



has full opportunity afforded him to try his right in



the courts. A statute could not bar the existing rights



of claimants without affording this opportunity; if it



should attempt to do so, it would not be a statute



of limitations, but an unlawful attempt to extinguish



rights arbitrarily, whatever might be the purport of its



provisions.”); Terry v. Anderson, 95 U.S. 628, 632–33,



24 L.Ed. 365 (1877) (“[S]tatutes of limitation affecting



existing rights are not unconstitutional, if a reasonable



time is given for the commencement of an action before



the bar takes effect.”); Fields v. Legacy Health Sys., 413



F.3d 943, 956–57 (9th Cir.2005) (analyzing a procedural



due process challenge to a statute of limitations and



rejecting it because the statute was not “arbitrary [or]



irrational” and noting that “[c]ourts will generally uphold



a statute of limitations against a due process challenge as



long as the plaintiff is accorded a reasonable time, under



all the circumstances, to bring suit before the bar takes



effect” (emphasis added)); People v. Germany, 674 P.2d



345, 350, 353 (Colo.1983) (holding that statute creating



an absolute time bar to collateral attacks by defendants on



criminal convictions violated due process of law under



the United States and Colorado Constitutions because it



was not reasonable and did not provide a “meaningful



opportunity” for the litigant to be heard).



102 Marbury v. Madison, 5 U.S. 137, 177, 1 Cranch 137,



2 L.Ed. 60 (1803) (“It is emphatically the province and



duty of the judicial department to say what the law is.”).



¶ 117 Procedural due process issues arise when an individual
is “claiming a right to a fair process in connection with



[his] suffering a deprivation of life, liberty, or property.” 103



The fundamental requirement of due process *1047  is the
opportunity to be heard “at a meaningful time and in a



meaningful manner.” 104  It is well established that there is
a “requirement of fair procedure before men are denied or



deprived of rights.” 105  As Justice Frankfurter eloquently
stated in 1951, “[t]he heart of the matter is that democracy
implies respect for the elementary rights of men, however
suspect or unworthy; a democratic government must therefore



practice fairness.” 106



103 ERWIN CHEMERINSKY, CONSTITUTIONAL



LAW: PRINCIPLES AND POLICIES 579 (3d ed.2006);



see also Mathews v. Eldridge, 424 U.S. 319, 332,



96 S.Ct. 893, 47 L.Ed.2d 18 (1976) (“Procedural due



process imposes constraints on governmental decisions



which deprive individuals of ‘liberty’ or ‘property’



interests....”); Mullane v. Cent. Hanover Bank & Trust



Co., 339 U.S. 306, 313, 70 S.Ct. 652, 94 L.Ed. 865 (1950)



( “Many controversies have raged about the cryptic and



abstract words of the Due Process Clause but there can be



no doubt that at a minimum they require that deprivation



of life, liberty, or property by adjudication be proceeded



by notice and opportunity for hearing appropriate to the



nature of the case.”).



104 Mathews, 424 U.S. at 333, 96 S.Ct. 893 (internal



quotation marks omitted).



105 Joint Anti–Fascist Refugee Comm. v. McGrath, 341 U.S.



123, 165, 71 S.Ct. 624, 95 L.Ed. 817 (1951) (Frankfurter,



J., concurring); see also Lassiter v. Dep't of Soc. Servs.,



452 U.S. 18, 33, 101 S.Ct. 2153, 68 L.Ed.2d 640



(1981) (“In its Fourteenth Amendment, our Constitution



imposes on the States the standards necessary to ensure



that judicial proceedings are fundamentally fair.”);



Nelson v. City of Orem, 2013 UT 53, ¶ 28, 309



P.3d 237; In re Worthen, 926 P.2d 853, 877 (Utah



1996) (“[T]he demands of due process rest on the
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concept of basic fairness of procedure and demand a



procedure appropriate to the case and just to the parties



involved.” (internal quotation marks omitted)).



106 McGrath, 341 U.S. at 170–71, 71 S.Ct. 624 (Frankfurter,



J., concurring) (“The validity and moral authority of a



conclusion largely depend on the mode by which it was



reached.”).



¶ 118 Utah has recognized the importance of due process



since its founding. 107  Utah's Due Process Clause provides



a guarantee “that a party shall have his day in court.” 108



Due process of law “hears before it condemns, proceeds upon



inquiry, and renders judgment only after trial.” 109



107 See UTAH CONST. art. I, § 7 (“No person shall



be deprived of life, liberty or property, without



due process of law.”); see also PROCEEDINGS &



DEBATES OF THE CONVENTION ASSEMBLED TO



ADOPT A CONSTITUTION FOR THE STATE OF



UTAH (1895), available at http://le.utah.gov/documents/



conconv/utconstconv.htm.



108 Christiansen v. Harris, 109 Utah 1, 163 P.2d 314, 316



(1945).



109 Id. at 316–317 (internal quotation marks omitted)



(explaining that due process requires certain “steps



essential” before the state may “deprive a person of life,



or liberty”).



¶ 119 Due process is “flexible,” and requires analysis of
the “given situation” in order to ensure that individuals
facing deprivation are afforded procedures that comport with



fundamental fairness. 110  “Applying the Due Process Clause
is therefore an uncertain enterprise” in which the court
“must discover what ‘fundamental fairness' consists of in



a particular situation.” 111  But the overarching principle is
that due process “expresses the requirement of fundamental



fairness.” 112



110 Labrum v. Utah State Bd. of Pardons, 870 P.2d 902,



909, 911 (Utah 1993); Worthen, 926 P.2d at 876; accord



Mathews, 424 U.S. at 334, 96 S.Ct. 893; see also



Thurnwald v. A.E., 2007 UT 38, ¶ 38, 163 P.3d 623



(noting that to deprive an unwed father and his child



of the possible benefits of their relationship simply



because the unwed father failed to file a notice on time



“[flies ] in the face of fundamental fairness and due



process” (alteration in original) (emphasis added)).



111 Lassiter, 452 U.S. at 24–25, 101 S.Ct. 2153.



112 Id. at 24, 101 S.Ct. 2153 (internal quotation marks



omitted).



¶ 120 When deciding whether a certain procedure has been
fundamentally fair in accordance with the constitutional
guarantee of due process, we begin by determining
what private interest has been “affected by governmental



action.” 113  This is because “[t]he extent to which procedural
due process must be afforded the recipient is influenced by
the extent to which he may be ‘condemned to suffer grievous



loss.’ ” 114  Indeed, the Supreme Court has long held that
“the degree of potential deprivation that may be created by
a particular decision is a factor to be considered in assessing



the validity of any ... decisionmaking process.” 115



113 Goldberg v. Kelly, 397 U.S. 254, 263, 90 S.Ct. 1011, 25



L.Ed.2d 287 (1970) (internal quotation marks omitted).



114 Id. at 262–63, 90 S.Ct. 1011 (citation omitted).



115 Mathews, 424 U.S. at 341, 96 S.Ct. 893.



¶ 121 According to the majority, Mr. Bolden could not raise
a procedural due process claim where he failed to file the



affidavit as a “result of his own procedural misstep.” 116



*1048  But Mr. Bolden challenges the constitutionality of
that very procedure. To dismiss Mr. Bolden's constitutional
challenge to section 78B–6–121(3)(b) by reasoning that Mr.
Bolden should have complied with the statute he challenges



is an excellent example of circular reasoning. 117  I agree
with the majority that the State “accords due process when
it terminates a claim for failure to comply with a reasonable



procedural or evidentiary rule.” 118  But the majority fails
to recognize that the given procedural requirement must
be reasonable, and the affidavit requirement is not. Due
process is not necessarily satisfied because a person receives
some variety of notice and some opportunity, however
minimal, and however arbitrary, for a hearing. Instead, due
process “calls for such procedural protections as the particular



situation demands.” 119  This court has held that the essential
requirements of due process include “an inquiry into the
merits of the question” and a “fair opportunity to submit



evidence” at one's hearing. 120  Mr. Bolden received neither.



116 Supra ¶¶ 6, 28 n. 12 (claiming that Mr. Bolden is “in ...



no position to complain that his own failure amounted to



a violation of procedural due process”).



117 Supra ¶¶ 6, 28 n. 12.
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118 Supra ¶ 28 n. 12 (citing Logan, 455 U.S. at 437, 102 S.Ct.



1148).



119 Mathews, 424 U.S. at 334, 96 S.Ct. 893 (internal



quotation marks omitted).



120 Christiansen, 163 P.2d at 317.



¶ 122 The loss of one's children is rightly viewed as one



of the most “grievous” 121  losses a person can suffer. It is
“plain beyond the need for multiple citation that a natural
parent's desire for and right to the companionship, care,
custody, and management of his or her children is an interest



far more precious than any property right.” 122  Despite the
majority's dismissive stance toward the right of an unmarried



biological father to raise his child, 123  a desire to parent and
a fundamental interest in parenting one's child does not turn
on whether a person is male or female, unmarried or wed.



121 Santosky v. Kramer, 455 U.S. 745, 758, 102 S.Ct. 1388,



71 L.Ed.2d 599 (1982).



122 Id. at 758–59, 102 S.Ct. 1388 (internal quotation marks



omitted).



123 See supra ¶ 55 n. 20 (“A general tradition of respect



for parental rights comes nowhere close to establishing a



fundamental right for unwed fathers to unfettered control



of their offspring.”); supra ¶ 60 (dismissing Mr. Bolden's



“insist[ence]” that his interest is “more than a mere



biological connection” as having “no principled basis”).



¶ 123 The United States Supreme Court held in Lehr
v. Robertson that an unwed father who “demonstrates a
full commitment to the responsibilities of parenthood by
‘com[ing] forward to participate in the rearing of his child’
” acquires “substantial protection under the due process



clause.” 124  Because unwed fathers are “not automatically



identified by virtue of their role in the process of birth,” 125  it
is true that “the mere existence of a biological link” alone does



not merit full constitutional protection. 126  Yet, an unwed
father who has “merely” a biological link to a given infant
still benefits from constitutional protection. Even if a father
has failed to or has not yet demonstrated a “full commitment
to the responsibilities of parenthood,” under the Due Process
Clause, a state must still adequately protect an unwed father's



opportunity to form a parental relationship. 127  Of course,
in Lehr, the child in question was over two years old and
the father had done nothing to develop a relationship with



her. 128  Thus, the question of whether the father had made a



commitment *1049  to parent her was much easier to answer
in the negative. The situation is quite different where a days-
old infant is concerned, as in this case. When a child has just
been born, no one has a substantial “relationship” with that
child yet. Here, Mr. Bolden tried to ensure he would have a
relationship with his infant daughter both before she was born
and in the days immediately after her birth. Unlike in Lehr and
Quilloin v. Walcott, this is a case in which the unwed father



has at all times sought custody of his child. 129  Accordingly,
our analysis of the fundamental fairness of the procedures
afforded Mr. Bolden should be different.



124 463 U.S. 248, 261, 103 S.Ct. 2985, 77 L.Ed.2d 614



(1983) (alteration in original) (citation omitted). I would



hold that Mr. Bolden demonstrated a full commitment



to his parental responsibilities and was thus entitled to



substantive due process protection, see infra Part II.B,



but even if he did not, Mr. Bolden's procedural due



process rights as an unwed father were also violated.



analysis of the fundamental fairness of the procedures



afforded Mr. Bolden should be different.



125 Wells v. Children's Aid Soc'y of Utah, 681 P.2d 199, 203



(Utah 1984).



126 Lehr, 463 U.S. at 261, 103 S.Ct. 2985. This court has



characterized the unwed father's right to parent his child



as “provisional.” R.C.S. v. A.O.L. (In re Baby Girl T.),



2012 UT 78, ¶ 11, 298 P.3d 1251.



127 Lehr, 463 U.S. at 261–63, 103 S.Ct. 2985.



128 Id. at 249–50, 103 S.Ct. 2985.



129 434 U.S. 246, 255, 98 S.Ct. 549, 54 L.Ed.2d 511 (1978)



(holding that natural father's rights under the Due Process



Clause were not violated by application of the “best



interests of the child” standard where natural father had



not petitioned for “legitimation” at any time in an eleven–



year period between the child's birth and the filing of an



adoption petition).



¶ 124 The procedures in place in Utah Code section 78B–6–
121(3) determine whether an unwed father has successfully



asserted his “inchoate” parental right. 130  Utah Code section
78B–6–121(3) thus critically affects that father's “protected
liberty interest in the opportunity to preserve a relationship



with his child.” 131  Under our caselaw, while unwed fathers
may not have a “full-blown” parental interest in their newborn
children, they nevertheless have a fundamental interest in



their ability and opportunity to assert full parental status. 132
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130 In re Baby Girl T., 2012 UT 78, ¶ 18, 298 P.3d 1251.



131 Id. ¶ 19 n. 6; accord Thurnwald, 2007 UT 38, ¶ 28, 163



P.3d 623.



132 In re Baby Girl T., 2012 UT 78, ¶ 18, 298 P.3d



1251; Thurnwald, 2007 UT 38, ¶ 28, 163 P.3d 623



(“[A]n unwed father's opportunity interest in developing



a relationship with his newborn [is] a ‘provisional right’



that is itself protected by the due process clause of the



Utah Constitution.”); see also Lehr, 463 U.S. at 262,



103 S.Ct. 2985; Santosky, 455 U.S. at 759, 102 S.Ct.



1388 (“A parent's interest in the accuracy and justice of



the decision to terminate his or her parental status” is a



“commanding one.”).



¶ 125 In this case, Mr. Bolden sought to assert his opportunity
interest in raising his biological child. This right is a
remarkably important one, and is inextricably tied with the
fundamental right to rear one's own children. The right to a
relationship with one's children is one of the most precious
rights known to humankind and thus individuals facing
the loss of this right deserve ample, vigorous procedural



protection, 133  not a statutory labyrinth. Mr. Bolden was
deprived of a relationship with his biological child based on
a technicality—he received bad advice from his lawyer and
failed to submit an affidavit, though he had already submitted
numerous other documents and complied with our uniquely
complex adoption statute in every other way.



133 See Stanley v. Illinois, 405 U.S. 645, 651, 92 S.Ct. 1208,



31 L.Ed.2d 551 (1972) (“It is plain that the interest



of a parent in the companionship, care, custody, and



management of his or her children ‘come(s) to this court



with a momentum for respect lacking when appeal is



made to liberties which derive merely from shifting



economic arrangements.’ ” (alteration in original)).



¶ 126 The majority dismisses Mr. Bolden's due process
concerns as posing the risk of leading this court to “a



series of line-drawing problems.” 134  Even if this were
true, such a rationale cannot justify perpetuating a statute



that is fundamentally unfair as applied to Mr. Bolden. 135



By refusing to robustly address Mr. Bolden's constitutional
challenge, the majority upholds a statutory regime that was
created to reduce unmarried biological fathers' rights to the



barest minimums. 136  *1050  The majority simply dismisses
Mr. Bolden's procedural due process claim. It is not clear
at what point, if any, the majority would agree that a
statute's strict requirements become so onerous and arbitrary
—so fundamentally unfair—that they violate procedural due



process. I believe that the affidavit requirement, as applied to
Mr. Bolden, is over the line and deprived him of fair process.



134 Supra ¶ 60.



135 See Stanley, 405 U.S. at 656–57, 92 S.Ct. 1208



(“Procedure by presumption is always cheaper and easier



than individualized determination. But when, as here, the



procedure forecloses the determinative issues[,] ... when



it explicitly disdains present realities in deference to past



formalities, it needlessly risks running roughshod over



the important interests of both parent and child.”).



136 A statutory regime, indeed, that gleefully set out to “test



the bounds of Constitutional protection for ... biological



fathers.” Brent J. Clayton, Note, A Day Late & A Dollar



Short: Should Utah's Unmarried Dads Get One More



Chance to Claim Their Newborns?, 10 J.L. & FAM.



STUD. 249, 260 (2007) (quoting sponsoring Senator



Charles H. Stewart's 1994 drafting instructions for the



Utah Adoption Act). It has certainly succeeded on that



account.



¶ 127 Because an unmarried father's liberty interest in
asserting his parental status is so strong, I would hold that,
as applied to Mr. Bolden, the affidavit requirement was



fundamentally unfair. 137  The application of the affidavit
requirement here deprived Mr. Bolden, who complied with
section 78B–6–121(3) in every other way, of his right to a



meaningful hearing 138  before he lost the opportunity to be a
father to his son. It was thus fundamentally unfair, and under
these circumstances I cannot agree that Mr. Bolden received
the protection of the United States and Utah Constitutions'
guarantee of due process of the law.



137 Lassiter, 452 U.S. at 24–25, 101 S.Ct. 2153 (“[T]he



phrase [due process] expresses the requirement of



‘fundamental fairness,’ a requirement whose meaning



can be as opaque as its importance is lofty. Applying the



Due Process Clause is therefore an uncertain enterprise



which must discover what ‘fundamental fairness'



consists of in a particular situation by first considering



any relevant precedents and then by assessing the several



interests that are at stake.”).



138 Worthen, 926 P.2d at 876 (“[A]n opportunity to be heard



in a meaningful way [is] at the very heart of procedural



fairness.” (internal quotation marks omitted)); see also



id. at 876 & n. 14 (“emphasiz[ing]” that the opportunity



to be heard in a meaningful way is a “minimum



requirement[ ]” and noting that due process “calls
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for the procedural protections that the given situation



demands” (internal quotation marks omitted)).



¶ 128 Accordingly, I would hold that Mr. Bolden was denied
adequate procedural due process and that his consent to the
adoption was required.



B. Substantive Due Process



¶ 129 Mr. Bolden claims that his interest in parenting his
biological child is a fundamental right and as such deserves
protection under the Due Process Clause. The majority
mischaracterizes Mr. Bolden's claim, stating that he has
asserted the “right to perfect his parental rights on something
less than the grounds prescribed by the legislature” and “a
perfected right in unmarried biological fathers arising upon



their mere filing of a paternity suit.” 139  This is not the right
that Mr. Bolden has asserted. This misstatement cannot be
traced to anything contained in Mr. Bolden's briefs or oral
argument. Instead, Mr. Bolden explicitly stated that the right
he is asserting for protection under the Due Process Clause
is “an unwed father's provisional right to raise his newborn.”
And we have clearly announced the proper framework for
such a challenge: “the proponent of legislation infringing
parental rights must show (1) a compelling state interest in
the result to be achieved and (2) that the means adopted are



narrowly tailored to achieve the basic statutory purpose.” 140



139 Supra ¶¶ 59, 61.



140 Wells, 681 P.2d at 206 (internal quotation marks



omitted); see also Thurnwald, 2007 UT 38, ¶¶ 28–35,



163 P.3d 623.



¶ 130 The majority dismisses Mr. Bolden's clear invocation
of his parental right as “fram[ed] at too-high a level of
generality” and, even more strangely, claims that his assertion
of a so-called “generic interest in parenthood” is not “precise”



enough. 141  This position cannot be squared with Supreme
Court precedent, which has long recognized that the private
interest of a father in the custody of his children is both



“cognizable and substantial.” 142  Mr. Bolden is not required
to claim any more precise an interest than the fundamental,
if provisional, right to raise his child, and the majority's
requirement that he provide something more appears to avoid
the issue. First, the court claims that Mr. Bolden did not
and cannot raise a procedural due process challenge, but
*1051  then it refuses to acknowledge that he has a protected



substantive due process right. This rhetorical ploy gives the



impression that the court is unmotivated to engage in a robust
treatment of the issues.



141 Supra ¶ 59 n. 22.



142 Stanley, 405 U.S. at 652, 92 S.Ct. 1208; Lehr, 463



U.S. at 262–63, 103 S.Ct. 2985 (discussing an unwed



father's due process right, stemming from his inchoate



parental right, to the “opportunity to form” a full parental



relationship with his child).



¶ 131 Contrary to the plurality's 143  assertion that
Mr. Bolden's substantive due process claim rests on
an “innovation[ ] undisciplined by any but abstract



formula[ ],” 144  Mr. Bolden's claim rests upon “perhaps the
oldest of the fundamental liberty interests” recognized by



the Supreme Court 145  and a right that has been recognized



by this court. 146  The plurality fails to appreciate that our
1982 case Wells v. Children's Aid Society of Utah explicitly
recognized an unwed father's fundamental, “provisional
right” to raise his children and held that a statute that interferes



with such a right is subject to strict scrutiny. 147  There, we
stated very clearly that under the Utah Constitution, “an
unwed father's right to his relationship with his newborn
is a provisional right.... [and] [w]e measure the statutory
specifications for the termination of that provisional right
against the tests of compelling state interest and narrowly



tailored means.” 148  The plurality goes to great lengths
in its attempt to explain Wells away, but it ultimately
fails to convincingly do so. Instead of following Wells as
precedent under the principle of stare decisis, the plurality
instead (1) spuriously labels it “dicta,” (2) claims that it
has been effectively overruled by later cases, and finally
(3) simply asserts that the court today would have decided
the case differently—maligning the decision as having



“shaky” support and a “bit too facile” conclusion. 149  The
plurality asserts that the Wells court relied on an “abstract
formula” when it deemed an unwed father's parental interest



fundamental. 150  But one does not need to rely on any
formula to conclude that a father has a deep, personal interest
in his child, and if he steps forward at the child's birth, that
right should not be taken away by the government absent a



compelling reason. 151



143 Because Judge Orme concurred in the judgment and



did not join Part II.A.2.c or Part II.A.3 of Justice Lee's



opinion, throughout this section I will refer alternatively



to either the “plurality” or the “majority” opinion,
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depending on whether the section was or was not joined



by Judge Orme.



144 Supra ¶ 59.



145 Troxel v. Granville, 530 U.S. 57, 65, 120 S.Ct. 2054, 147



L.Ed.2d 49 (2000).



146 See, e.g., Thurnwald, 2007 UT 38, ¶ 33, 163 P.3d 623;



Wells, 681 P.2d at 206–07; In re J.P., 648 P.2d 1364,



1373–74 (Utah 1982).



147 681 P.2d at 206–07.



148 Id. at 206.



149 Supra ¶¶ 50, 51.



150 Supra ¶ 52.



151 Cf. Lehr, 463 U.S. at 256, 103 S.Ct. 2985 (“The



intangible fibers that connect parent and child have



infinite variety. They are woven throughout the fabric



of our society, providing it with strength, beauty,



and flexibility.”); id. at 261, 103 S.Ct. 2985 (“When



an unwed father demonstrates a full commitment



to the responsibilities of parenthood by com [ing]



forward ... his interest in personal contact with his child



acquires substantial protection under the due process



clause.” (first alteration in original) (internal quotation



marks omitted)).



¶ 132 Despite this court's decisions in Wells, Thurnwald,
and the bulk of United States Supreme Court authority to



the contrary, 152  the plurality proceeds as though unmarried
biological fathers have no substantive due process rights,



provisional or otherwise. 153  Without justification, the
majority *1052  describes Mr. Bolden's asserted right to the
custody of his biological child as a request that this court



recognize a “new” right of substantive due process. 154  The
right of an unwed father to assert his parental status is not new,
and the majority's approach constitutes a dramatic departure
from our jurisprudence.



152 Michael H. v. Gerald D., 491 U.S. 110, 128–29, 109



S.Ct. 2333, 105 L.Ed.2d 91 (1989) (Scalia, J., plurality



opinion); Lehr, 463 U.S. at 261, 103 S.Ct. 2985;



Santosky, 455 U.S. at 746, 102 S.Ct. 1388; Stanley, 405



U.S. 645 at 657–58, 92 S.Ct. 1208.



153 Supra ¶¶ 38–39, 51–53, 57. The plurality asserts that



the Supreme Court's longstanding exaltation of the



fundamental interest of parents in the care, custody, and



control of their children, see, e.g., Troxel, 530 U.S. at 65,



120 S.Ct. 2054, “comes nowhere close to establishing



a ... fundamental right of an unwed father.” Supra ¶ 57



n. 21 (emphasis added). Instead, the plurality goes on,



unwed fathers have only a “provisional right, subject



to reasonable regulation.” Supra ¶ 57 n. 21 Thus, the



plurality envisions an unwed father's interest in his child



as utterly separate and distinct from any historical right



of parents to care for their children, and instead classifies



the parental right of unwed fathers as subject to the



lowest level of constitutional protection.



154 Supra ¶ 34 n. 14 (explaining the court's view that the



Lochner era cases provide a “cautionary reminder of the



perils of over-exuberant invocations of the judicial power



to recognize new fundamental rights” (emphasis added));



supra ¶ 6 (Mr. Bolden “fails to present evidence that the



right he asserts (to preserve his rights as an unwed father



without filing an affidavit) is a matter deeply rooted in



established history and tradition”).



¶ 133 The majority begins its discussion with a lengthy
exposition of the United States Supreme Court's Lochner



era. 155  This discussion has no place in the analysis. Even
post-Lochner, the United States Supreme Court and this court
have consistently upheld substantive due process concerning
certain non-economic rights, including “parents' inherent



right and authority to rear their own children.” 156  While
placing the law in “historical context” may be a proper
academic pursuit, I believe such verbosity is best curtailed,
particularly in what is already a lengthy opinion. While
extended historical analysis may occasionally be called for,
it should be used sparingly and with restraint. In my view,
the court should be reluctant to include dicta indicating its



opinions about the history of the law. 157  The truth is, it is
well established under the law of both the United States and
Utah that an unwed father's interest in asserting custody of
his infant child or retaining custody of his older children is



“cognizable and substantial.” 158



155 A majority of this court has disapproved of opinions that



contain “length[y]” writing on topics that do “not affect



the resolution” of the case. State v. Walker, 2011 UT 53,



¶ 21, 267 P.3d 210; see also Utah Safe to Learn–Safe to



Worship Coal., Inc. v. State, 2004 UT 32, ¶ 19, 94 P.3d



217 (“The courts are not a forum for hearing academic



contentions....”).



156 Stanley, 405 U.S. at 651, 92 S.Ct. 1208; In re J.P., 648



P.2d 1364, 1373 (Utah 1982) (recognizing and upholding



“parents' inherent right and authority to rear their own



children” under a substantive due process analysis).
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157 Compare supra ¶ 30 (“the Due Process Clause is not a



license for the judicial fabrication of rights that judges



might prefer, on reflection, to have been enshrined in



the constitution”), and supra ¶¶ 32–37 (explaining the



“lesson of Lochner”), with supra ¶ 31 (“That said,



the principle of substantive due process is ingrained



in both federal and state precedent. So although we



proceed cautiously in this domain we cannot repudiate



the substantive due process inquiry altogether.”).



158 Stanley, 405 U.S. at 652, 92 S.Ct. 1208; Wells, 681 P.2d



at 202, 206–07.



¶ 134 Moreover, though the plurality claims that there is
no “historical basis” for a deeply rooted fatherly parental



right, 159  in fact the recognition of the parental rights of
fathers has a strong basis in American and English history. As
this court explained in 1982, the “parental right ... is rooted ...
in nature and human instinct.... [T]he parent's right, as well as
duty, to care for a child may be termed natural, as well as legal



and moral.” 160  The historical importance of fathers is well
captured in a Mississippi Supreme Court case from 1900:



159 Supra ¶¶ 59, 54. Indeed, the majority itself unwittingly



acknowledges this, stating that “[t]he integrity of the



family and the parents' inherent right and authority to rear



their own children have been recognized as fundamental



axioms of Anglo–American culture, presupposed by all



our social, political, and legal institutions.” Supra ¶ 39.



160 In re J.P., 648 P.2d at 1374–75 (internal quotation marks



omitted).



Undoubtedly, the father has primarily, by law as by nature,
the right to the custody of his children.... Nature and the law
ratifying nature assume that the author of their being feels
for them a tenderness which will secure their happiness
more certainly than any other tie on earth. Because he is
the father, the presumption naturally and legally is that he



will love them most, and care for them most wisely. 161



161 Hibbette v. Baines, 78 Miss. 695, 29 So. 80, 81



(1900). While it is true that much has changed in our



society's view of children and marriage since 1900,



the point is that fatherhood has long been exalted and



recognized as a right deserving of the utmost protection.



Societal changes since 1900 have erased the stigma



of illegitimacy and drastically increased the number of



children born outside of wedlock. Cases like Hibbette



merely illustrate what should go without saying—that



fathers' parental rights have long been considered of



fundamental importance.



Or, as we stated in In re J.P.,



Men and women in most cultures have long viewed
their offspring as somehow *1053  being an extension
of themselves, and as more than mere ‘property.’ The
bearing and raising of children has probably brought
people into contact with some sense of the Infinite, the
mysteries of the universe, or Nature—however one may
express it—more than any other human experience. Thus,
it is not surprising that common law judges refer to
parental interests as ‘sacred,’ ‘natural,’ or ‘fundamental’
rights, especially when the constitutional standard for a
‘fundamental’ right is whatever judges find when they look
to the traditions and (collective) conscience of our people
to determine whether a principle is so rooted (there) ... as



to be ranked as fundamental.... 162



162 648 P.2d at 1376–77 (alterations in original) (emphasis



added) (internal quotation marks omitted).



¶ 135 It is true that, historically, out-of-wedlock births
were relatively rare and socially inappropriate, exposing both
father and child to social and legal stigma. In the twenty-first
century, however, cultural attitudes toward out-of-wedlock
births have shifted. In 2012, over 40 percent of births in



the United States were to unmarried women. 163  As we
noted in In re Baby Girl T., “policies predicated on the
notion that unwed fathers are universally uninterested in their
offspring or unwilling to embrace parenthood—even when
unwed mothers on occasion are not—are being overtaken by



stark ... changes in public attitudes toward marriage.” 164



163 Joyce A. Martin et al, Births: Final Data



for 2012, NATIONAL VITAL STATISTICS



SYSTEM, CENTERS FOR DISEASE CONTROL &



PREVENTION, 2 (Dec. 30, 2013), http://www.cdc.gov/



nchs/data/nvsr/nvsr62/nvsr62_09.pdf.



164 2012 UT 78, ¶ 18 n. 5, 298 P.3d 1251;



see also George A. Akerlof & Janet L.



Yellen, An Analysis of Out–Of–Wedlock Births



in the United States, BROOKINGS INSTITUTE,



(Aug. 1996), http://www.brookings.edu/research/



papers/1996/08/childrenfamilies-akerlof (stating that



“[b]efore 1970, the stigma of unwed motherhood was



so great that few women were willing to bear children



outside of marriage” but “out-of-wedlock childbearing



no longer results in social ostracism”).



¶ 136 Due to the nature of the birth process, the identity of
the father of an unmarried woman's baby is not immediately
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obvious. 165  While on that basis the United States Supreme
Court and this court have held that an unmarried father's
parental right is “provisional” or “inchoate”—we have never



held that it is no right at all. 166  Indeed, this court has
said that an unmarried father's opportunity to assert parental
rights demands protection from governmental infringement



through the use of strict scrutiny. 167  I would recognize
the importance of an unwed father's provisional right by
applying strict scrutiny to legislation that infringes upon
it. The plurality denies that Mr. Bolden has any protected
substantive due process interest in his newborn, fails to
employ strict scrutiny, and thereby abandons decades of
precedent. In short, the court fails to protect the parental rights
of unmarried fathers, to say nothing of the children who will
grow up without ever knowing them.



165 Nguyen v. I.N.S., 533 U.S. 53, 62, 121 S.Ct. 2053, 150



L.Ed.2d 115 (2001).



166 In re Baby Girl T., 2012 UT 78, ¶¶ 18–20, 298 P.3d 1251;



Thurnwald, 2007 UT 38, ¶ 28, 163 P.3d 623; Wells, 681



P.2d at 206.



167 Wells, 681 P.2d at 207 (“We measure the statutory



specifications for the termination of [an unwed father's]



provisional right against the tests of compelling state



interest and narrowly tailored means.”); Thurnwald,



2007 UT 38, ¶ 28, 163 P.3d 623.



¶ 137 The court acknowledges that our decision in Wells v.
Children's Aid Society of Utah “adopted a different standard



[of scrutiny] under the Utah Constitution.” 168  The court
explains, correctly, that “we concluded in Wells that the
proponent of legislation infringing parental rights must show
(1) a compelling state interest in the result to be achieved and



(2) that the means adopted are *1054  narrowly tailored.” 169



Despite this, the plurality nevertheless disregards Wells on the
basis that the standard employed there “is in some tension



with ... subsequent cases” and is “in any event ... dicta.” 170



It is neither.



168 Supra ¶ 42.



169 Supra ¶ 42 (internal quotation marks omitted).



170 Supra ¶¶ 43, 47–48, 50. Additionally, in our 2007 case



Thurnwald v. A.E., we cited and employed the Wells



standard. 2007 UT 38, ¶¶ 32–33, 163 P.3d 623. There,



we held that a provision of the Adoption Act that cut off



unwed fathers' ability to file on holidays and weekends



was “not necessary to achieve the state's compelling



interests ” nor was it a “narrowly tailored means of



achieving those interests.” Id. ¶ 35 (emphasis added).



Because we recognized that strict scrutiny was the proper



standard there, and because the relevant statute would



not survive that scrutiny, we engaged in a constitutional



avoidance analysis and instead read into the statute a



caveat that a father's rights could not be cut off simply



because the birth occurred on a weekend. Thurnwald,



thus, was a case where this court emphasized that the



Wells standard applied, even if it was ultimately not



needed on the basis of constitutional avoidance.



¶ 138 The plurality explains that it would overrule Wells 171



in part because it claims that two later cases, In re Adoption
of T.B. and In re Baby Girl T., control as the “most recent



pronouncements” on the issue of the standard of scrutiny. 172



But the plurality fails to note that there is an obvious reason
that the Wells–Thurnwald line of cases was not used in In re
Adoption of T.B. and In re Baby Girl T.—it is because the
putative father in those cases did not bring a claim under the



Utah Constitution. 173  This omission is glaring and deeply
undercuts the plurality's justification for proceeding as though



Wells and Thurnwald were overridden. 174  It is true that In
re Baby Girl T., the court states that “due process requires
only that an unwed father have ‘a meaningful chance to
preserve his opportunity to develop a relationship with his
child,’ ” but this statement was made in the context of a



procedural due process analysis 175  —not a substantive due
process analysis as in Wells and Thurnwald. Moreover, in
Baby Girl T., the father never “expressly articulated” his
constitutional challenge and failed to even use the words “due



process” in bringing his claim 176 —thus, in Baby Girl T.,
the court was not addressing a claim brought squarely under
the Utah Constitution's Due Process Clause. Similarly, In re
Adoption of T.B. involved a constitutional challenge brought
solely under the United States Constitution, not the Utah



Constitution. 177



171 Because Judge Orme has remained silent on these issues



and has provided no opinion on the proper standard of



scrutiny or the nature of Mr. Bolden's asserted right,



the court today issues no holding concerning the level



of scrutiny that should be applied to Mr. Bolden's



substantive due process claim. A majority of the court



believes that the Wells standard is “in some tension” with



later cases, supra ¶ 43, but without a third vote, the court



is unable to provide a solution to the asserted conflict.
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Supra ¶¶ 46–57 (Lee, J., plurality opinion). As a result,



the status of the law in this area appears to be unsettled.



172 Supra ¶ 49; R.C.S. v. A.O.L. (In re Baby Girl T.), 2012 UT



78, 298 P.3d 1251; T.M. v. B.B. (In re Adoption of T.B.),



2010 UT 42, 232 P.3d 1026. The plurality would also



abrogate Thurnwald, which approved of and used the



Wells strict-scrutiny standard as part of a constitutional



avoidance analysis. 2007 UT 38, ¶¶ 28, 32–33, 35, 163



P.3d 623.



173 In re Adoption of T.B., 2010 UT 42, ¶¶ 16, 17, 232 P.3d



1026 (citing Mathews, 424 U.S. at 339–50, 96 S.Ct. 893);



see also id. ¶ 24 (“[T]he putative father asserts that [the



adoption code's] application to him is unconstitutional,



both under the Due Process and Equal Protection clauses



of the United States Constitution.”).



174 Supra ¶ 50.



175 In re Baby Girl T., 2012 UT 78, ¶¶ 11, 16, 20, 298 P.3d



1251 (“[Unwed father's] private interest therefore is in



the opportunity to develop a substantial relationship with



[his infant]. The Act must give him a meaningful and



adequate procedure to protect this interest.”).



176 Id. ¶¶ 33, 36 (unwed father “repeatedly made due process



arguments, although they were not labeled as such”).



177 2010 UT 42, ¶¶ 16, 24, 232 P.3d 1026.



¶ 139 The plurality also claims that “in any event, the
Wells standard of scrutiny was unnecessary to the outcome
in that case, and may thus be viewed as over-enthusiastic



dicta.” 178  I disagree. A court's reasoning is not “dicta”
just because the court “could easily have reached the same



conclusion” by *1055  using a different standard. 179  A
court's holding stems from the reasoning it actually used,
and such reasoning cannot be dismissed as mere “dicta.”
The majority's concept of obiter dictum flouts the basic
meaning of that term. Obiter dictum is a “judicial comment
made while delivering a judicial opinion, but one that is



unnecessary to the decision.” 180  In other words, it is an “
‘extrajudicial expression[ ] of legal opinion’ ” given by way



of “ ‘illustration, argument, analogy, or suggestion.’ ” 181



The rule of law used by a court as the basis of its legal
conclusion is fundamentally and squarely not obiter dictum.
That was the role of the strict scrutiny standard in Wells. In
Wells, the court explicitly measured a statute's infringement
of an unwed father's rights against “the tests of compelling
state interest and narrowly tailored means,” and found that



the statute passed strict scrutiny. 182  Thus, very simply, the
court applied strict scrutiny to reach its conclusion, and that



application was not “unnecessary to the outcome.” 183  Under
the plurality's approach, if a court could have reached an
outcome in a different way, the court's actual analysis can



later be dismissed wholesale as “dicta.” 184



178 Supra ¶ 50.



179 Supra ¶ 50.



180 BLACK'S LAW DICTIONARY 1177 (9th ed.2007).



181 Id. (citing William M. Lile et al., BRIEF MAKING AND



THE USE OF LAW BOOKS 304 (3d ed.1914)). For an



example of this, see the majority's discussion of Lochner,



supra ¶¶ 32–36.



182 Wells, 681 P.2d at 206–07.



183 Supra ¶ 50.



184 Supra ¶ 50.



¶ 140 Wells established the standard of scrutiny for
a legislative infringement of parental rights—and more
specifically, the parental rights of unwed fathers—under



the Utah Constitution, 185  and the plurality's reasons for



abrogating it fall flat. 186  I agree that litigants in Utah
should be “entitled to rely on our explication of the law as



definitive.” 187  But today the court has, at best, cast doubt



upon the precedential value of Wells, 188  a case that has been
the law in Utah for thirty years.



185 Supra ¶ 42 (acknowledging that “[o]ur Wells decision



adopted ... a standard of heightened scrutiny ... under the



Utah Constitution”).



186 See, e.g., Vorher v. Henriod, 2013 UT 10, ¶ 13,



297 P.3d 614 (“Under the doctrine of stare decisis,



a party asking us to overturn prior precedent has a



substantial burden of persuasion.... [L]ong standing



precedent should not be overruled except for the most



compelling reasons.” (second alteration in original)



(internal quotation marks omitted)).



187 Supra ¶ 49 & n. 17. Contra supra ¶¶ 51–52 (asserting that



the analysis in Wells, 681 P.2d at 206–07, was “shaky”



and “should have” been done differently).



188 Wells, 681 P.2d 199.



¶ 141 In sum, I would evaluate Mr. Bolden's claim using
strict scrutiny and would find that section 78B–6–121(3)
(b) fails to satisfy that demanding standard because it is
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not narrowly tailored, nor does it achieve a compelling
government interest. The affidavit requirement violates due
process because (1) it is fundamentally unfair to irrevocably
foreclose an unwed father's parental rights without affording
him robust procedural protection; (2) the State does not
have a compelling interest in legislating based on gender
stereotypes, nor is the statute narrowly tailored to any
compelling interest; and (3) other requirements—which Mr.
Bolden satisfied—suffice to ensure that the unwed father has
accepted responsibility and stepped forward as a parent as



required by Lehr. 189



189 Lehr, 463 U.S. at 262, 103 S.Ct. 2985.



CONCLUSION



¶ 142 The court's decision today represents an indefensible
departure from this court's and the United States Supreme
Court's constitutional jurisprudence. I would first and
foremost hold that Utah Code section 78B–6–121(3)(b)
is a violation of Equal Protection under both the Utah
Constitution and the United States Constitution. In my view,
it impermissibly discriminates on the basis of outdated,
offensive, and harmful gender stereotypes. Second, by
refusing to engage in a procedural due process analysis,
the majority unfairly sidesteps this important issue without
an adequate justification for doing so. *1056  Finally, the
court distorts and essentially abandons the time-honored
constitutional law of substantive due process by holding
that an unwed father's right to assert himself as the parent
of his child is deserving of the lowest level of protection.
The Utah and United States Constitutions strictly protect the
fundamental right to parent one's own children; a right that
is inextricably linked to the unwed father's opportunity to
step forward and assume his parental role. I would hold that
section 78B–6–121(3)(b) is fundamentally unfair as applied
to Mr. Bolden and deprived him of a meaningful chance for
a hearing before he lost his rights as a father. Alternatively,
I would hold that section 78B–6–121(3)(b) violated Mr.
Bolden's substantive due process rights because it infringed
his opportunity interest in asserting the fundamental right to
parent his newborn son and was not narrowly tailored to serve
a compelling government interest.



Justice PARRISH, dissenting:
¶ 143 I agree with Justice Nehring that the affidavit
requirement of the Utah Adoption Act (the Act), Utah Code
section 78B–6–121(3)(b), unconstitutionally discriminates



against unwed fathers on the basis of their gender. But I
find the tenor of his dissent regrettable. In my view, the
constitutional validity of the affidavit requirement presents
a close issue on which reasonable minds can legitimately
disagree. I therefore write separately on the narrow issue of
equal protection. I would strike the affidavit requirement as
violative of the Equal Protection Clause of the United States
Constitution. As a result, I would not address Mr. Bolden's
claim that the affidavit requirement violates his right to due
process or the uniform operation of laws.



¶ 144 As both the majority opinion and Justice Nehring's
dissent explain, the affidavit requirement discriminates on the



basis of sex. 1  In order for an unwed father to perfect his
parental rights, he must



1 See supra ¶ 72; supra ¶ 87.



file[ ] with the court ... a sworn affidavit:



(i) stating that he is fully able and willing to have full
custody of the child;



(ii) setting forth his plans for care of the child; and



(iii) agreeing to a court order of child support and the
payment of expenses incurred in connection with the



mother's pregnancy and the child's birth. 2



2 UTAH CODE § 78B–6–121(3)(b).



An unwed mother is not required to file a similar affidavit;
her parental rights are perfected by default.



¶ 145 This is facially disparate treatment on the basis of
sex. Accordingly, to pass muster under the Equal Protection



Clause of the United States Constitution, 3  the affidavit



requirement must withstand intermediate scrutiny. 4  To
satisfy this standard, the proponent of the requirement, in this
case the Does, must demonstrate that the disparate treatment
of an unwed mother and an unwed father is “substantially



related” to achieving an important governmental objective. 5



Phrased another way, “[t]he fit between the means and the



important end [must be] ‘exceedingly persuasive.’ ” 6  In my
view, the Does have not satisfied their burden.



3 U.S. CONST. amend. XIV, § 1.



4 Nguyen v. I.N.S., 533 U.S. 53, 60, 121 S.Ct. 2053, 150



L.Ed.2d 115 (2001).
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5 Id.



6 Id. at 70, 121 S.Ct. 2053.



I. INTERMEDIATE SCRUTINY



¶ 146 The majority correctly recognizes that legislative
classifications that discriminate on the basis of gender are
evaluated under a standard of intermediate scrutiny. In my
view, however, the majority unfairly distinguishes controlling
precedent from the United States Supreme Court by implying
that there are actually two categories of intermediate scrutiny
and then evaluating the affidavit requirement under the less
stringent standard.



¶ 147 The majority would apply a higher level of scrutiny
to those cases of “ ‘official *1057  action that close[ ]



a door or den[y] opportunity to women (or men).’ ” 7  In
cases of this nature, the majority says that the standard is
“difficult” to satisfy because it requires “an ‘exceedingly



persuasive’ justification.” 8  The majority says the standard
is “easier to satisfy” in all other “less imposing” cases of



discrimination on the basis of sex. 9  In particular, when
“differential treatment of men and women stems initially ...
from a straightforward matter of biology,” the majority
would require only a “substantial fit” between the legislative



objective and the discriminatory means at issue. 10



7 Supra ¶ 70 (quoting United States v. Virginia, 518 U.S.



515, 532, 116 S.Ct. 2264, 135 L.Ed.2d 735 (1996)).



8 Supra ¶ 70 (quoting Virginia, 518 U.S. at 532, 116 S.Ct.



2264).



9 Supra ¶ 70.



10 Supra ¶ 73.



¶ 148 But the United States Supreme Court has not recognized
the distinction suggested by the majority. It has articulated
only one definition of intermediate scrutiny applicable in sex
discrimination cases. In fact, it has defined an “exceedingly
persuasive justification” as one in which the discriminatory
scheme is “substantially related” to the ends it seeks to



achieve. 11  I therefore am not persuaded that the United States
Supreme Court cases striking sex-based classifications for
failure to advance an exceedingly persuasive justification are



distinguishable. 12  And while I acknowledge that the United
States Supreme Court's precedent in this area is far from



clear, it appears to me that the majority opinion's formulation
of the lower level of intermediate scrutiny it applies is, in
practice, virtually indistinguishable from the rational basis
review applicable in cases that involve no discriminatory
classification.



11 In Nguyen, Justice Kennedy, with Justices Rehnquist,



Stevens, Scalia, and Thomas joining, recognized a single



standard for evaluating claims of sex discrimination



under the Equal Protection Clause, “explain [ing] that an



‘exceedingly persuasive justification’ is established ‘by



showing at least that the classification serves important



governmental objectives and that the discriminatory



means employed are substantially related to the



achievement of those objectives.’ ” 533 U.S. at 70, 121



S.Ct. 2053 (quoting Miss. Univ. for Women v. Hogan,



458 U.S. 718, 724, 102 S.Ct. 3331, 73 L.Ed.2d 1090



(1982) (internal quotation marks omitted)).



12 See, e.g., Virginia, 518 U.S. at 523–24, 116 S.Ct. 2264;



Hogan, 458 U.S. at 724, 102 S.Ct. 3331.



II. THE DOES HAVE FAILED TO MEET THEIR
BURDEN OF ESTABLISHING AN EXCEEDINGLY



PERSUASIVE JUSTIFICATION FOR THE
DISCRIMINATORY AFFIDAVIT REQUIREMENT



¶ 149 In my view, application of the established standard
of intermediate scrutiny to the affidavit requirement leads
to the conclusion that the Does have failed to meet their
burden of establishing that the Act's disparate treatment of
unwed fathers and unwed mothers is substantially related to
achieving an important governmental objective. The starting
point of the analysis is to identify the objectives that the Act
is intended to promote.



¶ 150 The Act sets forth a variety of governmental objectives.
It declares that “[i]t is the intent and desire of the Legislature
that in every adoption the best interest of the child should



govern.” 13  The Act further declares that “the state has
a compelling interest in requiring unmarried biological
fathers to demonstrate commitment” to the responsibilities



of parenthood. 14  While the Legislature may prefer that we
simply accept what is set out in the “Legislative intent



and findings” section of the Act, 15  intermediate scrutiny
requires a more searching analysis. This is particularly true
in cases such as this, where one of the stated legislative
objectives is itself discriminatory—that of requiring that
only unmarried biological fathers demonstrate commitment
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to the responsibilities of parenthood. Therefore, while the
Legislature has defined the purpose of the Act as requiring
only unmarried biological fathers *1058  to demonstrate
commitment to parenthood, we must ask why it has no similar
objective with regard to unmarried biological mothers. And
while the Act purports to further the broad objective of
advancing the best interest of the child, we must confront why
only biological fathers—and not biological mothers—must
express a future commitment to accept full custody of their
biological child before they may have any say in the child's



future. 16



13 UTAH CODE § 78B–6–102(1).



14 Id. § 78B–6–102(5)(f).



15 See id. § 78B–6–102.



16 In practice, the Act defines the best interest of the child



as a commitment by the biological father to “have full



custody,” to develop “plans for care,” and to “agree[ ]



to a court order of child support and payment of



[pregnancy and birth] expenses.” Id. § 78B–6–121(3)(b).



And this forward-looking commitment is required before



an unwed father can have any say regarding the future



of his child, whether he intends to consent to a proposed



adoption, consent to adoption by others of his choosing,



place the child with a close family member, or raise the



child himself. No such forward-looking commitment is



required on the part of an unwed biological mother.



¶ 151 Because we cannot allow a discriminatory legislative
objective to justify a discriminatory legislative requirement,
we must conclude that the Act's objective is to secure a
forward-looking commitment by a parent to raise a child
before allowing that parent to have any say in the child's
future. And if that is the objective, we must ask why such
a forward-looking commitment is required of only unwed
fathers.



¶ 152 The majority maintains that the Act serves two
purposes. First, the majority posits that it provides a
mechanism of promptly identifying those who might be



designated as parents. 17  Second, it ensures that such



persons will fulfill their parental role. 18  I acknowledge that
biological differences between men and women justify their
disparate treatment with respect to the identification of unwed
fathers. But I fail to see how such biological differences
justify treating men and women differently when it comes
to their forward-looking commitment to fulfill their parental



role. Because the affidavit requirement relates only to this
second objective, I conclude that it fails intermediate scrutiny.



17 Supra ¶ 75.



18 Supra ¶ 75.



¶ 153 The starting point for analyzing the Act's disparate
treatment of men and women is the legitimate difference
between a mother's and a father's biology. A mother's
biological relationship with her child is readily apparent; a
father's is not. Because of this biological fact, I believe it
is entirely legitimate for the Act to provide a mechanism
for prompt and reliable identification of a child's biological
father. The Act accomplishes this by requiring an unwed
biological father to “initiate[ ] proceedings in a district court
of Utah to establish paternity” and to “file[ ] notice of the
commencement of paternity proceedings ... with the state



registrar of vital statistics.” 19  And because the biological
mother's identity is obvious, while a biological father's is not,
the Act's limitation of these requirements to biological fathers
has an exceedingly persuasive fit with the statutory objective
of parental identification.



19 UTAH CODE § 78B–6–121(3)(a), (c).



¶ 154 Similarly, a mother's biology requires her to shoulder
responsibility for the expenses of pregnancy and child birth; a
father's biology does not. Based on this legitimate biological
difference, the Act provides a mechanism that is substantially
related to achieving the important governmental objective of
requiring each parent to pay “a fair and reasonable amount
of expenses ... in accordance with his [or her] financial



ability.” 20  The Act accomplishes this by requiring unwed
biological fathers to pay a fair share of such expenses. Again,
I find that this requirement is justified by legitimate biological
differences and is substantially related to the legislative
objective that parents share the financial burden of bringing



a child into the world. 21



20 Id. § 78B–6–121(3)(d).



21 There may be some concern that an unwed mother will,



as a result of her biological position as a mother, be



forced to raise an unwanted child and be burdened with



post-birth expenses if the biological father is allowed to



refuse consent to adoption but nevertheless does not take



custody of the child or fulfill his financial responsibility.



But Utah law provides a mechanism pursuant to which



a biological mother can safely relinquish her parental
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rights and responsibilities apart from adoption. UTAH



CODE §§ 62A–4a–802, 78A–6–504, –514.



*1059  ¶ 155 But once a child is born and his or her parents
are identified, I do not believe that biological differences
between men and women justify disparate treatment of
unwed mothers and unwed fathers. The majority posits that
a mother's biology allows her to show a commitment to



a child by carrying the child to term. 22  And because a
father's biology allows no similar biological manifestation of
commitment, the majority accepts the affidavit requirement
as a “defensible ... attempt to put unwed parents on equal



footing.” 23  Assuming that the legislative objective is to
put unwed parents on equal footing, I do not believe
that the affidavit requirement substantially advances that
objective. Indeed, the affidavit requirement demands a
commitment from unwed fathers that goes far beyond what
a mother's biology necessarily implies about her forward-



looking commitment to raise her child. 24  While a father is
required to swear “that he is fully able and willing to have
full custody of the child,” to “set[ ] forth his plans for care of
the child,” and to “agree[ ] to a court order of child support
and the payment of [pregnancy and child birth] expenses,”



no such commitment is required of unwed mothers. 25  In my
view, the affidavit requirement provides something less than
an exceedingly persuasive fit with the biological differences
of commitment expressed through the gestation and birthing
process.



22 Supra ¶ 78.



23 Supra ¶¶ 79–80.



24 The plain language of the Act supports this conclusion.



Indeed, in the same section of the Act that asserts the



State's compelling interest in requiring unwed fathers



to demonstrate their commitment to the responsibilities



of parenthood, the Act explains that an unwed



father “demonstrate[s] [his] commitment by providing



appropriate medical care and financial support and by



establishing legal paternity.” UTAH CODE § 78B–6–



102(5)(f). By fulfilling subsections (3)(a) and (3)(c)



(the paternity requirements) and (3)(d) (the payment-



of-pregnancy-expenses requirement) of section 78B–



6–121, an unwed father has satisfied the State's



mandate that he demonstrate his commitment to the



responsibilities of parenthood. The affidavit requirement



is therefore beyond what the Legislature itself has stated



is necessary for an unwed father to demonstrate his



commitment.



25 Id. § 78B–6–121(3)(b).



¶ 156 By carrying her child to term, an unwed
mother demonstrates some level of commitment. But that
commitment cannot necessarily be interpreted as a forward-
looking commitment to raise her child. Indeed, because the
affidavit requirement is found in the Utah Adoption Act, it
will only be implicated when a biological mother has no
commitment to “have full custody of the child,” to develop
“plans for care of the child,” or to “agree[ ] to a court
order of child support and payment of [pregnancy and birth]



expenses.” 26  So while a mother without any forward-looking
commitment to her child has standing, a father with an
identical level of commitment does not.



26 Id. Further, the Legislature has recognized that some



mothers have no commitment to raise a child and has,



therefore, provided two mechanisms whereby a mother



may relinquish her parental rights and responsibilities.



A mother “may safely relinquish a newborn child at



a hospital ... and retain complete anonymity” without



fear of investigation or prosecution. Id. § 62A–4a–802.



Alternatively, she may voluntarily relinquish or consent



to termination of her parental rights so long as a court



finds that it is in the “child's best interest.” Id. §§ 78A–



6–504, –514.



¶ 157 In my view, the fit between the Act's objective of
securing a specific, forward-looking commitment to raise a
child and the affidavit requirement is simply too imprecise
to justify the disparate treatment of unmarried biological
mothers and unmarried biological fathers. While biology may
demonstrate a biological mother's commitment to bring a
child into the world, it does not necessarily demonstrate a
commitment to raise her child. But the Act requires that an
unwed biological father unequivocally express his forward-
looking commitment to raise his child. In my view, such
a disparate advancement of the State's stated objective in
securing parental commitment is not a close enough fit to
withstand intermediate scrutiny.



CONCLUSION



¶ 158 Because the affidavit requirement of the Utah Adoption
Act results in the disparate treatment of unwed fathers and
unwed *1060  mothers, the Does have the burden of showing
that the requirement satisfies intermediate scrutiny. In other
words, they must establish that the affidavit requirement is
substantially related to achieving an important governmental





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS62A-4A-802&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS62A-4A-802&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78A-6-504&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-102&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_c1c00000729d4


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-102&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_c1c00000729d4


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-121&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-121&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78B-6-121&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_948800007ac76


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78A-6-504&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78A-6-504&originatingDoc=I9f6c9686648111e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)








In re Adoption of J.S., 358 P.3d 1009 (2014)



773 Utah Adv. Rep. 31, 2014 UT 51



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 47



objective. 28  I do not believe that they have satisfied their
burden. The affidavit requirement goes one step too far by
requiring unwed fathers, but not unwed mothers, to make
forward-looking commitments to child rearing. In so doing,
the affidavit requirement tips the balance against the unwed
father by requiring him to demonstrate more than the unwed
mother demonstrates by the sheer fact of her biology. I would
therefore hold that the affidavit requirement of the Utah



Adoption Act, Utah Code section 78B–6–121(3)(b), violates
the Equal Protection Clause of the United States Constitution.



28 Nguyen v. I.N.S., 533 U.S. 53, 60, 121 S.Ct. 2053, 150



L.Ed.2d 115 (2001).



All Citations
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926 P.2d 853
Supreme Court of Utah.



In re Richard WORTHEN, Justice Court Judge.
William Gibbs, Complainant.



In re Gaylen BUCKLEY, Justice Court Judge.
Robert Newton, Complainant.



Nos. 950536, 950537.
|



Oct. 22, 1996.



In judicial disciplinary proceedings, the Supreme Court,
Zimmerman, C.J., held that: (1) Commission generally had
to prove its case against judge by preponderance of evidence;
(2) “willful misconduct in office” ground for disciplining
judge required unjudicial conduct intentionally committed in
bad faith by judge acting in judicial capacity; (3) “willful
and persistent failure to perform judicial duties” ground for
discipline referred to situations in which judge knew of
duty to perform judicial responsibilities, but knowingly and
persistently failed to perform them; (4) “conduct prejudicial
to the administration of justice which brings a judicial
office into disrepute” as ground for discipline referred
to unjudicial conduct committed in judicial capacity but
without bad faith, or willful misconduct committed in bad
faith but not in judicial capacity, with effect of lowering
public esteem for judicial office; (5) remand was required
for further disciplinary proceedings due to inadequacies in
record; (6) due process rights attached to Judicial Conduct
Commission proceedings; (7) Judicial Conduct Commission's
hearings had to remain confidential, but once Judicial
Conduct Commission entered order, further proceedings
before Supreme Court ordinarily would not be closed to
public.



Remanded.



Attorneys and Law Firms



*856  Stanley R. Smith, Lisabeth Joner, American Fork, for
Judge Worthen.



Benson L. Hathaway, Salt Lake City, for Judge Buckley.



Steven H. Stewart, Salt Lake City, for the Commission.



Opinion



ZIMMERMAN, Chief Justice:



These matters came before us on the motions of Justice Court
Judges Richard Worthen and Gaylen Buckley. Both requested
a hearing at which they could present additional evidence and
argument prior to our issuance of any order implementing,
modifying, or rejecting the orders of the Judicial Conduct
Commission (“Commission”), entered under section 78–7–
28 of the Utah Code, sanctioning each judge for willful
misconduct in office and for conduct prejudicial to the
administration of justice. The judges also requested that we
close our hearings to the public. We granted their request for



hearings but declined to close the hearings. 1  Having heard
oral argument, we now remand these cases to the Commission
for further proceedings.



1 Our order in each case read:



No good cause having been shown as to why these



proceedings should not be open to the public, THE



COURT ORDERS THAT:



1) The hearing on implementation of the



Judicial Conduct Commission's order in Re: [The



Honorable Richard Worthen] [The Honorable



Gaylen Buckley], Justice Court Judge shall be open;



2) All documents filed with the court by parties



and proposed intervenors are hereby made public,



pursuant to section 78–7–30(6)(b)(i).



A prefatory note is in order. These are the first cases to
come before us where the *857  Commission has entered
an order imposing sanctions against Utah judges and the
judges have challenged the Commission's action. As a
result, these are the first cases where we have been called
upon to construe the relevant constitutional and statutory
provisions and to scrutinize the Commission's conduct of its
business. Our conclusion that errors have been committed
and that these cases should be remanded should not be
construed as an indication that the Commission has in some
manner fundamentally failed in the performance of its duties
or that the conduct of these judges does not merit the
Commission's attention. Rather, due to the relative newness
of the Commission and the paucity of guidance provided it by
the constitution, statutes, and case law, it is not surprising that
we find the proceedings before us wanting in some respects.
Today, we undertake to supply some of the guidance the
Commission needs if it is to fulfill the essential tasks that it
has been assigned.
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We begin with a brief review of the Commission's history and
function. From 1896 to 1971, there were only two methods
for disciplining judges whose conduct violated ethical norms,
removal from office and impeachment. “Removal from
office” was authorized under article VIII, section 11 of
the Utah Constitution (repealed 1984). Removal could be
accomplished only by a concurrent vote of both houses
of the legislature, with two-thirds of the members of each
house concurring in the removal. Utah Const. art. VIII, §
11. The article provides that removal should be “for cause”
but does not specify any particular causes. In contrast, article
VI, section 19 provided (as it does today) for impeachment
of judicial officers for high crimes, misdemeanors, or
malfeasance in office. Impeachment could be initiated only
by a vote of two-thirds of the members of the house
of representatives, and trial was had to the senate, with
conviction only upon the vote of two-thirds of the senators.
Utah Const. art. VI, §§ 17, 18. The only penalty which
could be imposed was removal from office. Id. § 19. Both
processes were too cumbersome and removal from office
was too draconian a penalty for either to be an effective
means of dealing with allegations of judicial misconduct, as
is demonstrated by the fact that no impeachment or removal
from office proceedings were held in the eighty years that
these remained the exclusive remedies under the constitution.



In 1971, the legislature enacted the Judges' Retirement Act,
section 38 of which established a Commission on Judicial
Qualifications. Ch. 113, 1971 Utah Laws 412. The section
was amended in 1975 and repealed and reenacted as the
Judicial Qualifications Commission Act in 1977. See ch. 92,
1975 Utah Laws 374; ch. 145, 1977 Utah Laws 636.



In 1984, as part of the revision of the Judicial Article of
the Utah Constitution, a provision was added creating the
Judicial Conduct Commission. The provision was approved
by the voters in November of 1984 and became effective
on July 1, 1985. The aim was to provide a specialized and
flexible means for disciplining judges, one that would be
more effective than the empty threats of impeachment and
removal from office. The current version of the provision
reads:



A Judicial Conduct Commission is established which
shall investigate and conduct confidential hearings
regarding complaints against any justice or judge.
Following its investigations and hearings, the Judicial
Conduct Commission may order the reprimand, censure,
suspension, removal, or involuntary retirement of any
justice or judge for the following:



(1) action which constitutes willful misconduct in office;



(2) final conviction of a crime punishable as a felony under
state or federal law;



(3) willful and persistent failure to perform judicial duties;



(4) disability that seriously interferes with the performance
of judicial duties; or



(5) conduct prejudicial to the administration of justice
which brings a judicial office into disrepute.



Prior to the implementation of any commission order, the
Supreme Court shall review the commission's proceedings
as to both law and fact. The court may also permit the
introduction of additional evidence. After its review, the
Supreme Court shall, as it finds just and proper, *858
issue its order implementing, rejecting, or modifying
the commission's order. The Legislature by statute shall
provide for the composition and procedures of the Judicial
Conduct Commission.



Utah Const. art. VIII, § 13.



In 1986, the 1971 statute creating the Judicial Qualifications
Commission was again amended to reflect changes prompted
by the new constitutional provision. Ch. 47, § 78, 1986 Utah
Laws 144.



The current statute fixes the composition of the Commission
at two members of the House of Representatives, two
members of the Senate, three members of the board of
commissioners of the Utah State Bar (“Bar”), two persons
who are not members of the Bar, and one judge of a trial court
of record. Utah Code Ann. § 78–7–27. The legislature has
also specified procedures to be followed by the Commission,
although only in the barest of detail. The Commission may
gather evidence in one of two ways: (i) It may conduct an
investigation and hold a hearing, or (ii) it may appoint special
masters to take evidence and report their determinations to
the Commission. Id. § 78–7–30(1)–(2). If, after either type of
proceeding, the Commission finds good cause, “it shall order
the removal, suspension, censure, reprimand, or involuntary
retirement of the justice, judge, or justice court judge.” Id. §
78–7–30(2).



Although the Commission has been in existence in one
form or another for some twenty-three years, it has not
been particularly visible. Its level of appropriations was
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initially very low, and as a consequence, it had to make
do with a one-person, part-time staff charged with all



administrative functions. 2  One formal proceeding resulted in
a recommendation for a sanction coming to this court, but
that recommendation did not result in a detailed examination
of the adequacy of the Commission's practices or procedures
because it was not challenged by the judge. Until recently,
the Commission lacked any detailed rules describing how
such proceedings should be conducted. These deficiencies
have recently received attention. In the past few years, an
infusion of new resources has permitted the Commission
to acquire office space and to hire a full-time executive
director and part-time secretarial and investigative staff to
perform the Commission's investigatory and prosecutorial
functions. See supra note 2. During the same period, the
Commission adopted rules of procedure. See Utah Admin.
Office of the Courts, Compilation of Laws 53–58 (1995). A
1996 legislative amendment to the Commission's governing
statute (which was sought by the Commission) will likely
result in further formalization of the procedures by which



such proceedings will be conducted. 3



2 The Commission initially received only a $3,500



appropriation. General Appropriation Act, ch. 221,



1971 Utah Laws 627. In 1985, $12,000 was



appropriated. Appropriations Act, ch. 267, 1985



Utah Laws 967. Thereafter, the Commission's annual



appropriation ranged from $12,000 to $32,000. See, e.g.,



Appropriations Act, ch. 305, 1992 Utah Laws 1416.



However, for the fiscal year beginning July 1, 1995, the



Commission's appropriation was increased to $109,000.



Appropriations Act, ch. 322, 1995 Utah Laws 1147. For



the following fiscal year, this amount nearly doubled



and currently stands at $207,000. Appropriations Act, ch.



346, 1996 Utah Laws ___ (effective July 1, 1996).



3 Effective July 1, 1996, the Commission is required



to promulgate its rules in accordance with the Utah



Administrative Rulemaking Act. See Judicial Conduct



Commission—Amendments, ch. 120, 1996 Utah Laws



___ (enacted by H.R. 175, 51st Leg.).



The very presence of these cases before this court indicates
that the Commission is now moving vigorously to perform
the functions contemplated by the constitution and the
legislature. And the newly energized Commission has done
so despite the lack of any opinion from this court interpreting
its rather scanty governing constitutional and statutory
provisions or the other legal standards which it must apply
in its proceedings. The instant cases compel us to issue an
opinion clarifying the issues faced by the Commission.



This prologue should explain why these cases present so
many issues of first impression concerning the fundamental
structure and meaning of the constitutional and statutory
provisions governing the Commission, as well as its rules
and procedures. In the course of setting forth the basic legal
standards *859  applicable to the Commission, this opinion
addresses issues either not raised or only briefed in passing by
the parties. This is not our usual practice. However, the broad
scope of today's opinion is consistent with the provisions
of the Utah Rules of Appellate Procedure, which state that
when we send a matter back for further proceedings, we
“may pass upon and determine all questions of law involved
in the case presented upon the appeal and necessary to the
final determination of the case.” Utah R.App.P. 30(a). By this
opinion, we attempt to resolve much of the uncertainty that
surrounds this area of the law and to anticipate problems that
may arise on remand.



Turning to the cases before us: We first present the facts
that gave rise to these cases and then present our analysis of
the applicable legal standards. That analysis begins with a
discussion of the appropriate standard of review to be applied
in reviewing a Commission order and the burden of proof
the Commission must meet to establish its case against a
judge. We then analyze the substantive legal standards by
which the Commission is to determine whether sanctionable
judicial misconduct has occurred, the procedural rights which
attach to the Commission's proceedings, and how sanctions
for misconduct are to be determined. We conclude with a
brief discussion of our decision to keep this court open to
the public when we review sanction recommendations of the
Commission.



We now set out the facts of each case. For the most part,
these facts were found by special masters appointed by the
Commission to hear and take evidence and to report to the
Commission, all pursuant to section 78–7–30(1) and (2) of
the Utah Code. The Commission accepted and adopted the
special masters' findings of fact in both cases. We depart from
the masters' findings only to supply any facts necessary to a
full understanding of the context of each case.



The facts regarding Judge Buckley are as follows: In February
of 1990, Robert Newton was cited by the Salt Lake County
sheriff's office for driving with a suspended driver's license
and driving left of the center line. Newton refused to sign the
citation and failed to appear in Riverton City justice court as
the citation directed. On April 25, 1990, the Riverton City
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court clerk prepared an information charging Newton with
failure to appear. The clerk personally signed the information
and stamped Judge Buckley's name to the attestation clause,
which is intended to indicate that the person signing the
information had sworn to the truth of the information in a
judge's presence. In fact, Judge Buckley had never seen the
information, nor had the clerk sworn to its veracity before
him. However, in his answer to the Commission's notice of
charges, Judge Buckley admitted that he was aware of his
clerk's general practice of using his signature stamp to prepare
misdemeanor informations.



In August of 1990, the clerk prepared a bench warrant for
Newton's arrest pursuant to the information. The stamped
signature of Judge Buckley was on the warrant, but it was
not signed by him or the clerk. In May of 1993, a Salt
Lake County deputy sheriff attempted to serve the bench
warrant on Newton. As a result of alleged misconduct during
the attempted arrest, a new, unrelated charge was filed
against Newton in the third circuit court. Approximately
three weeks later, Newton filed a motion in Riverton City
court challenging that court's jurisdiction over his person and
demanding recall of the outstanding warrant and dismissal
of the failure to appear charge. On May 25th, Newton was
arrested on the failure to appear warrant and on a warrant
stemming from the unrelated third circuit court charge, and
he was taken into custody by the Salt Lake County sheriff's
office. Sometime before May 27th, a new information was
prepared, charging Newton with driving on a suspended
driver's license, but the information was neither signed by a
complainant nor sworn to before Judge Buckley. On May 27,
1993, Judge Buckley personally signed a bench warrant for
the two traffic offenses and the failure to appear charge.



That same day, Newton—already in custody—appeared
before Judge Buckley for the purpose of entering a plea on
the two traffic offenses listed in the original citation. Newton
argued his motion for dismissal and refused to enter a plea.
Judge Buckley found *860  Newton in contempt of court
and sentenced him to serve thirty days in jail and to pay a
$500 fine because of Newton's repeated refusal to enter a
plea and his insistence on arguing the motion to dismiss even
after Judge Buckley had denied the motion. Judge Buckley
prepared no findings of fact for the contempt conviction, but
a handwritten note on the record indicated that the conviction
was entered because Newton “would not enter plea—given
five separate warnings—a mute plea was entered.” Judge
Buckley also personally signed a commitment order pursuant
to the contempt conviction.



On June 2, 1993, 4  a person claiming to be Newton's attorney
called Judge Buckley and asked that Newton be released from



the thirty-day commitment. 5  That same day, Judge Buckley
ordered his clerk to recall the commitment. The order of
recall was signed by the court clerk, the order of release was
stamped with Judge Buckley's signature, and both were dated
June 2, 1993. Newton was released on June 3rd, having been
jailed since May 25th. On June 10th, Newton entered a not-
guilty plea to the traffic offenses. On June 23rd, yet another
information charging Newton with the two traffic offenses
was signed by the Riverton City attorney and Judge Buckley.
This new information was dismissed on June 28, 1993.



4 The record is unclear as to the date this conversation



occurred. June 2nd was the only date referred to in the



hearing before the masters. However, in an affidavit



attached to Judge Buckley's motion requesting that this



court consider additional evidence, Judge Buckley stated



that the conversation occurred on May 28th.



5 The record is also unclear as to the person's reason for



requesting Newton's release. Before the masters, Judge



Buckley's counsel indicated that the reason given was



that Newton was on a hunger strike and that his neighbors



were concerned and also were calling Judge Buckley. In



his affidavit, Judge Buckley said that the reason given



was that Newton was experiencing problems at work and



with his health and that he had a number of children



who needed him at home. At oral argument before this



court, it was suggested that the reason given was the



lack of Judge Buckley's authority to impose a thirty-day



contempt sentence.



The Commission charged Judge Buckley with willful
misconduct in office and engaging in conduct prejudicial to
the administration of justice, in violation of section 78–7–



28 of the Code, 6  by (i) allowing the improper issuance of
the April 25, 1990, information; the August 7, 1990, warrant;
the May 27, 1993, bench warrant and order of commitment;
and the June 2, 1993, order of release; (ii) relying on the
unsigned, undated information prepared sometime prior to
May 27, 1993; and (iii) exceeding his statutory authority
to punish contempt with incarceration of no more than five
days, Utah Code Ann. § 78–32–10, when he sanctioned
Newton to thirty days in jail. In his answer, Judge Buckley
acknowledged that the failure to appear information and
warrant were improper but said that they were honest
mistakes. He also acknowledged that he mistakenly exceeded
his authority in sentencing Newton to thirty days in jail. The
Commission appointed special masters—a panel composed





http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-7-28&originatingDoc=Id9d83bb6f58611d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-7-28&originatingDoc=Id9d83bb6f58611d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS78-32-10&originatingDoc=Id9d83bb6f58611d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)








In re Worthen, 926 P.2d 853 (1996)



 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5



of judges drawn from courts of record—to hear and take
evidence. The masters duly reported their findings of fact
to the Commission but expressly declined to reach the
question of whether Judge Buckley's conduct constituted
“willful misconduct” or “prejudicial conduct.” Without any
explanation, the Commission's order merely adopted the facts
as found by the masters and stated the ultimate conclusion that
the conduct in question was both “willful misconduct” and
“prejudicial conduct.” Having found Judge Buckley guilty
of the charges, the Commission ordered that he be publicly
censured.



6 The Commission relied on section 78–7–28(1), which



provides:



(1) A justice, judge, or justice court judge of any



court of this state in accordance with the procedure



described in this section, may be removed from



office, suspended, censured, involuntarily retired,



or publicly or privately reprimanded for:



(a) willful misconduct in office;



(b) final conviction of a crime punishable as a felony



under state or federal law;



(c) willful and persistent failure to perform judicial



duties;



(d) disability that seriously interferes with the



performance of judicial duties;



(e) conduct prejudicial to the administration of



justice which brings a judicial office into disrepute.



Utah Code Ann. § 78–7–28(1).



*861  At the hearing before this court, Judge Buckley did not
dispute the facts which formed the basis of the charges, as
found by the special masters and adopted by the Commission,
but he asserted that the misconduct did not rise to the level
of “willful misconduct in office” and, accordingly, that the
proposed sanction was too harsh for a mere finding of
“conduct prejudicial to the administration of justice.”



The facts regarding Judge Worthen's conduct are as follows:
Lehi City police cited Libby Drew, known to Judge Worthen
to be the daughter of his clerk, for driving under the influence
(“DUI”) on January 18, 1983. Drew had previously been
convicted of DUI in 1979 and of driving on a suspended
license in 1982 and had been cited for speeding three times
prior to the 1983 DUI citation. Appearing before Judge
Worthen in the Lehi City justice court on January 24, 1983,
she entered a guilty plea to the reduced charge of drinking
while driving, pursuant to a plea agreement with the city
prosecutor. Judge Worthen sentenced her to ninety days in
jail but suspended the sentence and placed her on one year's
probation on condition that she have no additional alcohol



convictions. In 1992, after Drew had received four additional
speeding citations since her 1983 DUI conviction, Lehi City
police cited her for speeding, to which she pleaded guilty. The
Commission's investigator claimed that neither of the Lehi
City DUI citations was reported to the Utah Drivers License
Division (“Division”). The masters noted that Judge Worthen
did not stipulate to this point, and they did not resolve the
issue of whether the citations were reported.



On September 26, 1992, Tosha Harris, known to Judge
Worthen to be the granddaughter of his clerk, received a
speeding ticket. That same day, Judge Worthen accepted
Harris's guilty plea but agreed to hold it in abeyance for six
months and ordered Harris to serve eight hours of community
service. The citation, however, indicates that Harris was
convicted on May 17, 1993. The citation was not reported to
the Division.



In addition to the above incidents, between 1989 and 1993 the
convictions in Judge Worthen's court of ten other individuals
for DUI and/or driving on a suspended license either were
never reported to the Division or were reported up to one year
late. In some of these instances, the defendants had one or
more prior DUI convictions. In three of the instances where
DUI convictions were not reported to the Division, Judge
Worthen had agreed to hold the offenders' guilty pleas in
abeyance for periods ranging from six months to one year,
under certain conditions. In one of those three instances,
the offender failed to satisfy Judge Worthen's condition that
he pay a fine. Judge Worthen then told his clerk to report
the conviction to the Division. The Division received the
report one year later, and the conviction reported was for
failure to appear rather than for DUI. In one instance where
a DUI conviction was reported, the offender's jail sentence
was backdated by several weeks and the offender's additional
conviction of driving on a suspended license was never
reported. In addition, Judge Worthen's court filed required
monthly reports and financial reports late and failed to make
some money deposits in a timely fashion.



The Commission charged Judge Worthen with willful
misconduct in office, conduct prejudicial to the
administration of justice, and willful and persistent failure
to perform his judicial duties, all in violation of section 78–
7–28 of the Utah Code, by (i) failing to report convictions
and to forward drivers' licenses to the Division; (ii)
holding DUI convictions in abeyance as part of a “private
probation program”; (iii) reducing the charges against a
person related to court personnel; and (iv) maintaining an
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inadequate accounting system. As in Judge Buckley's case,
the Commission appointed special masters to hear and take
evidence, and the masters likewise did not decide the ultimate
issues of whether Judge Worthen's conduct constituted
“willful misconduct,” “willful and persistent failure” to
perform his judicial duties, or “prejudicial conduct.” The
Commission again adopted the masters' findings in toto and,
without further elaboration, found Judge Worthen guilty
of “willful misconduct” and “prejudicial conduct” but not
of “willful and persistent failure to perform.” *862  The
Commission ordered that he be publicly censured and
suspended for ninety days.



Before this court, Judge Worthen did not dispute the facts
upon which the charges are based but maintained that the facts
do not support a charge of “willful misconduct in office.”
He, like Judge Buckley, contended that the recommended
sanction was too harsh for “conduct prejudicial to the
administration of justice.”



The standard of review appropriate to actions of the
Commission has yet to be defined. In fixing the appropriate
standard of review, we must take into account our relationship
to the Commission. This is because standards of review are
essentially statements about allocations of power: How broad
shall the authority of the reviewing entity be to set aside
factual or legal determinations of the reviewed entity, and
under what circumstances may that authority be exercised?
See State v. Pena, 869 P.2d 932, 935–39 (Utah 1994). See
generally Maurice Rosenberg, Judicial Discretion of the Trial
Court, Viewed From Above, 22 Syracuse L.Rev. 635 (1971).
The Commission's role vis-a-vis this court is to be inferred
from the language of the constitution. And, as we explain
below, that language makes it clear that this court, not the
Commission, has ultimate responsibility for determining both
whether conduct that warrants sanctions has been proven and
what those sanctions should be.



Although it might appear at first blush that the relationship of
this court to the Commission is directly analogous to that of an
appellate court to a trial court or to an ordinary administrative
agency, closer examination shows those analogies to be off
the mark. First, in both instances, the court's or agency's
findings and conclusions are not reviewable by an appellate
court absent an appeal by one of the parties, and the court
or agency order becomes a final enforceable judgment if not
timely appealed. In addition, the reviewing court will not take
new evidence and will not set aside the findings of fact of
the trial court or agency absent a strong showing that they



are not supported by sufficient evidence. As for the ultimate
conclusions of the trial court or agency, generally speaking,
they will not be set aside if they are in accordance with the
law and within the scope of discretion that the law bestows
on the court or agency to fashion a remedy.



Comparison with the Commission is instructive. The
constitution provides that upon “complaint[ ] against
any justice or judge” the Commission is assigned the
responsibility of performing an investigation, considering
the evidence at a hearing, and thereafter, entering an order
of sanctions. Utah Const. art. VIII, § 13. But while the
constitution speaks of the Commission's entering an “order,”
that term is a misnomer, for the Commission's “order”
is quite unlike the order of a trial court or the usual
administrative agency because the Commission's order has
no effect whatsoever unless it is first reviewed by this court
and this court determines to enforce it. Id. Moreover, this
court has no option but to review Commission proceedings,
not just as to law, but also as to fact. The constitution is
explicit that “[p]rior to implementation of any commission
order, the Supreme Court shall review the commission's
proceedings as to both law and fact.” Id. (emphasis added). In
conducting the factual review, this court is not limited to the
evidence taken before the Commission but “may also permit
the introduction of additional evidence,” id., thus freeing it to
reach different factual conclusions than the Commission. As
to the Commission's legal conclusions, the constitution gives
this court complete discretion to accept, reject, or modify the
Commission's proposed order of sanctions; we are not limited
to considering whether the sanctions are lawful. “After its
review, the Supreme Court shall, as it finds just and proper,
issue its order implementing, rejecting, or modifying the
commission's order.” Id. (emphasis added).



We have canvassed other situations where this court is given
unusually broad authority in reviewing an agency's actions
in hope of finding an analogous power relationship that will
help us determine the appropriate standard of review. We
have also looked to other states to the extent that their judicial
discipline machinery provides analogues. The standard of
review we adopt should not *863  make the Commission a
mere factotum, lacking real power and without a significant
role to play in the judicial discipline process. But it must also
recognize that the constitution vests ultimate responsibility
with this court for the regularity of the proceedings, the
sufficiency of the evidence, and the suitability of sanctions.
This is appropriate when the proceedings at issue tread
the fine line between appropriately disciplining judges for
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behaving in a manner inappropriate to their role as members
of the judicial branch of government and interfering with their
exercise of legitimate judicial discretion, which may result in
error and which is a proper subject of appellate review but not
of discipline.



We conclude that the most appropriate analogue is the
standard of review we have adopted in attorney discipline
matters, not because judges are also lawyers, but because
this court's relationship to the attorney discipline process



approximates its relationship to Commission proceedings. 7



For there, as here, the constitution gives this court the
responsibility for ultimately determining the propriety of
attorney conduct and the sanctions to be imposed for
misconduct, all with relatively little guidance. See Utah
Const. art. VIII, § 4 (“The Supreme Court by rule shall
govern the practice of law, including ... the conduct and
discipline of persons admitted to practice law.”); see also



Bailey v. Utah State Bar, 846 P.2d 1278, 1280–81 (Utah
1993) (discussing same); In re Knowlton, 800 P.2d 806, 808
(Utah 1990) (same); In re McCune, 717 P.2d 701, 704–05
(Utah 1986) (same). Under our attorney discipline standard,
we do not overturn factual findings unless they are “arbitrary,
capricious, or plainly in error,” but we do not defer to the
disciplinary tribunal on questions of the appropriateness of
the sanctions it recommends. Knowlton, 800 P.2d at 808.



7 In 1993, after public comment, this court adopted new



rules for lawyer discipline and disability which rely



on district courts, rather than on hearing panels of the



Utah State Bar, as triers of fact in cases in which



formal complaints against attorneys have been filed.



As a result, discipline ordered by a district court is



appealable to this court, but only when one of the parties



initiates the appeal. See Utah Rules of Lawyer Discipline



and Disability, Summary. This model was chosen



as preferable to other models in terms of economy,



efficiency, public access, fairness, and familiarity. We



have not yet had the opportunity to address whether



this structural change will alter our standard of review



for attorney discipline matters. However, we note that



these new rules expressly recognize and incorporate



this court's “exclusive” constitutional authority for



evaluating the conduct at issue as well as the sanctions



imposed. Id. R. 1 (delineating purpose, authority,



scope, and structure of lawyer discipline and disability



proceedings).



In Knowlton, we described the reasons for adopting a standard
of review in attorney discipline matters that is less deferential



than the standard applicable to an administrative agency or a
trial court:



[W]e may accord less deference to Board findings because
of the unique nature of disciplinary actions and our
knowledge of the nature of the practice of law. Although
we adopt the “arbitrary” or “capricious” standard for
evaluating the factual findings of the Board, we do so
only as a general proposition and reserve the right to draw
inferences from the basic facts, which may differ from the
inferences drawn by the Board.



Moreover, there is a valid distinction for review purposes
between the Board's findings and its recommendations.
We have observed that “we do not consider the
recommendations of punishment made by the Bar to be in
the same category as we do their findings of fact, because
it is our responsibility to discipline an erring attorney....”
We need not, therefore, defer to the Board in deciding
what may constitute appropriate discipline. In this regard,
it is imperative to bear in mind that the review of attorney
discipline proceedings is fundamentally different from
judicial review of administrative agency proceedings. The
Utah Constitution authorizes this Court's power to regulate
the practice of law, and that includes the promulgation of
rules of discipline and enforcement of ethical obligations
of attorneys.



Id. (citations omitted) (quoting In re Bridwell, 25 Utah 2d 1,
474 P.2d 116, 116 (1970)); accord In re Calder, 795 P.2d
656, 657 (Utah 1990); *864  In re Hansen, 584 P.2d 805,
807 (Utah 1978). Courts in some other states have adopted
a similar standard of review in judicial misconduct cases. As
the Connecticut Supreme Court explained:



“[O]ur review is not de novo.
We cannot assess the credibility of
witnesses.... Nonetheless, our review
must take into account the risk
that unfounded charges of judicial
misconduct will impair society's
interest in an independent judiciary.
We must therefore depart from our
normal rule of deference to factfinding
by trial courts and administrative
agencies. We have a nondelegable
responsibility, upon an appeal, to
undertake a scrupulous and searching
examination of the record to ascertain
whether there was substantial evidence
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to support the council's factual
findings.”



In re Zoarski, 227 Conn. 784, 632 A.2d 1114, 1118 (1993)
(quoting Council on Probate Judicial Conduct re James H.
Kinsella, 193 Conn. 180, 476 A.2d 1041 (1984)); accord
Judicial Performance Comm'n v. Walker, 565 So.2d 1117,
1119 (Miss.1990).



Some might argue that the adoption of this standard,
while less deferential to the Commission than the standard
ordinarily applicable to trial courts and administrative



agencies, 8  is still too deferential. They might contend that
the constitution contemplates that we need not defer at all to
the Commission on matters of fact or law. See Utah Const.
art. VIII, § 13. Indeed, the language could be read to require
a de novo review of factual questions. The constitution states
that the court is to review Commission proceedings “as to
both law and fact” and that the court “may permit” the
introduction of additional evidence. Id. We reject such an
argument. Although a standard of no deference on factual
questions could be made to harmonize with the language
of the constitutional provision, such a reading would not be
consistent with the structural relationship of the Commission
to this court. First, there is nothing in the constitution that
suggests the Commission is to function as a mere evidence
collector for this court. Yet that would be precisely its
function if we refused it any deference on questions of
fact. The constitution and the legislation implementing its
directives clearly contemplate that the Commission will
have a significant role to play in gathering evidence of
judicial misconduct, making determinations of fact, and
recommending sanctions to this court. By granting some
measure of deference to the Commission's findings of fact,
we will be honoring that role. This court can adequately guard
against miscarriages of justice and encroachment upon the
exercise of legitimate discretion by members of the judicial
branch if it reviews the Commission's findings of fact under
the less-deferential standard applied in attorney discipline
matters.



8 Only a few courts have employed a standard for



reviewing judicial discipline matters that would apply to



administrative agencies or trial courts. A Texas court, for



instance, has observed that proceedings before a special



master or the Texas Commission on Judicial Conduct



are to be conducted as nearly as practicable with the



rules of civil procedure, and only legal evidence can



be received in such proceedings. Therefore, the court



concluded that the findings of a master, later adopted



by the commission, are “tantamount to findings of fact



filed by a trial judge in a trial without a jury, and as a



result, are reviewable as such.” In re Thoma, 873 S.W.2d



477, 485 (Tex.Rev.Trib.1994). However, very few courts



have granted significant deference to the findings of their



judicial conduct commissions, and we decline to do so



here.



Second, while the constitution does permit this court to take
additional evidence, we have no ready mechanism for doing
so. We might choose to consider some additional uncontested
evidence submitted by affidavit, but if there were a dispute
as to proposed additional evidence, it is most likely that
we would simply remand the matter to the Commission for
further consideration of evidence and the entry of findings.
Therefore, the grant of power to admit additional evidence
does not persuade us that we should grant less deference to the
Commission in reviewing its factual findings than we grant
when reviewing findings in attorney misconduct proceedings.



The foregoing discussion should be sufficient to explain why
we also choose not to adopt the even-less-deferential standard
of review that a majority of states appear to use when the
supreme court reviews the findings and recommendations of
a judicial disciplinary panel under a standard of “de novo on
*865  the record.” See, e.g., Judicial Qualifications Comm'n



v. Cieminski, 326 N.W.2d 883, 885 (N.D.1982); see also
Jeffrey M. Shaman et al., Judicial Conduct and Ethics §
13.01, at 427 (2d ed. 1995). This term describes a standard
of review first adopted by the California Supreme Court
under which the initial tribunal's findings of fact, as well as
its conclusions of law and recommendations, are reviewed
without any deference. See Geiler v. Commission on Judicial
Qualifications, 10 Cal.3d 270, 110 Cal.Rptr. 201, 203–04,
515 P.2d 1, 4 (1973); accord In re Jett, 180 Ariz. 103, 882
P.2d 414, 416 (1994); In re Rowe, 566 A.2d 1001, 1006
(Del.Ct.Jud.1989); In re Kelly, 225 Neb. 583, 407 N.W.2d
182, 184 (1987); In re Nowell, 293 N.C. 235, 237 S.E.2d 246,



252–53 (1977). 9



9 Some of these courts seemingly followed the California



court's lead simply because it was the first to address



this and other issues regarding judicial discipline. “The



first judicial standards (or qualifications) commission



was established in California in 1960 (Cal. Const. art.



VI, §§ 8, 18). Like many other jurisdictions, North



Carolina used the California plan as the model for its own



Commission....” In re Nowell, 237 S.E.2d at 253.



As we observed above, such a standard seems to demean
the role of the Commission in the judicial discipline process
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and is inconsistent with the institutional capabilities of an
appellate court. Long history has taught the judiciary that
the forum which hears conflicting evidence has a superior
capability to resolve factual questions, particularly where
witness demeanor is concerned. See, e.g., Pena, 869 P.2d
at 935–36. There is no reason to ignore that teaching only
when dealing with judicial discipline. Moreover, it can
be argued that the political function of a judicial conduct
commission—to lend neutral credibility to the handling of
allegations of misconduct against judges while assuring that
judges are subjected to effective and measured discipline,
where necessary—requires that the Commission's actions be
reviewed by a court with some deference. The members of
this court are, after all, judges too.



[1]  In sum, we will not overturn the Commission's findings
of fact unless they are arbitrary, capricious, or plainly in error,
but we reserve the right to draw inferences from the basic
facts which may differ from the Commission's inferences and
grant no deference to the Commission's ultimate decision as
to what constitutes an appropriate sanction. This standard
of review will provide the necessary flexibility to address
the concerns of those courts that employ a less-deferential
standard of review in judicial misconduct proceedings—viz.,
(i) providing a check on an errant commission, and (ii)
discharging the court's ultimate responsibility of imposing
an appropriate sanction without demeaning the Commission's
role in the judicial discipline process.



We now address the burden of proof the Commission must
meet to make out its case against a judge. In the cases
before us, both the Commission and the judges appear
to have assumed that the appropriate evidentiary standard
was proof by “clear and convincing evidence,” no doubt
relying upon California's annunciation of that standard in
Geiler as appropriate for judicial misconduct proceedings.
In Geiler, the California Supreme Court reasoned that
judicial misconduct proceedings were analogous to attorney
misconduct proceedings in which that court had previously
adopted the clear and convincing standard. 110 Cal.Rptr.
at 203–04, 515 P.2d at 4. Most other courts have followed
the California court's lead and have adopted the clear and
convincing standard, although with little or no analysis. See
In re Sheffield, 465 So.2d 350, 355 (Ala.1984); In re Hanson;
532 P.2d 303, 307–08 (Alaska 1975); In re Zoarski, 632
A.2d at 1118; In re Rowe, 566 A.2d at 1006; Walker, 565
So.2d at 1119; In re Kelly, 407 N.W.2d at 184; In re Nowell,
237 S.E.2d at 253–54; Cieminski, 326 N.W.2d at 888. The
only separate rationale articulated by some of these courts



for adopting the clear and convincing standard is that “ ‘the
serious nature of the proceeding in depriving one of a public
office ... ought, at the very least, to require proof by clear and
convincing evidence.’ ” Hanson, 532 P.2d at 308 (quoting In
re Laughlin, 153 Tex. 183, 265 S.W.2d 805, 809 (1954)).



In contrast, the Texas Supreme Court has adopted a
preponderance of the evidence standard. In re Brown, 512
S.W.2d 317, 319–20 (Tex.1974). The court reasoned that
*866  judicial discipline proceedings are not of a criminal



nature and, therefore, all that was necessary was to establish
the charges by a preponderance of the evidence. Id.



In deciding between these two standards, we observe that
attorney discipline proceedings in Utah are governed by the
Utah Rules of Civil Procedure, Appellate Procedure, and
Evidence. Utah R. Lawyer Discipline & Disability 17(a).
In addition, those rules provide, “Formal complaints of
misconduct ... shall be established by a preponderance of the
evidence.” Id. R. 17(b). The only exception to this burden
of proof is for interim suspensions when the lawyer “poses
a substantial threat of irreparable harm to the public.” Id. R.
18. In these cases, the motion for interim suspension “shall be
established by clear and convincing evidence.” Id. R. 17(b).



[2]  We agree with the Geiler reasoning that the burden
of proof required in attorney discipline proceedings is
also appropriate for judicial discipline proceedings because
this court has unique responsibility for determining an
appropriate sanction in both proceedings. However, in Utah,
unlike California, that standard is only a preponderance
of the evidence. This leads us to agree with the Texas
court's rationale that judicial misconduct proceedings are not
substantially different from other administrative proceedings
where a preponderance standard is usual. Therefore, we
require the Commission to prove its case against a Utah judge
by a preponderance of the evidence. It seems reasonable,
again by analogy to attorney discipline matters, that there be
an exception to this standard in cases where the Commission
recommends interim suspension of a judge pending a final
discipline order. Then it must prove its case by clear and
convincing evidence.



The next issue we address is whether the Commission
properly found that Judge Buckley and Judge Worthen
committed either “willful misconduct in office” or “conduct
prejudicial to the administration of justice which brings a
judicial office into disrepute,” or both. Because these terms
are undefined in the constitutional and statutory provisions
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governing the Commission, we cannot address the propriety
of the Commission's conclusions without first considering
their meaning.



[3]  [4]  [5]  [6]  Here, as in other cases, “[w]hen faced
with a question of statutory [or constitutional] construction,
we look first to the plain language of the statute [or
constitution].” CIG Exploration, Inc. v. Utah State Tax
Comm'n, 897 P.2d 1214, 1216 (Utah 1995), cert. denied, 516
U.S. 1042, 116 S.Ct. 699, 133 L.Ed.2d 656 (1996); State v.
Larsen, 865 P.2d 1355, 1357 (Utah 1993); Schurtz v. BMW
of N. Am., Inc., 814 P.2d 1108, 1112 (Utah 1991). Under
our rules of statutory construction, we need not look beyond
the plain language of this provision unless we find some
ambiguity in it. Schurtz, 814 P.2d at 1112. In analyzing a
statute's plain language, we must attempt to give each part
of the provision a relevant and independent meaning so as
to give effect to all of its terms. Id.; accord Perrine v.
Kennecott Mining Corp., 911 P.2d 1290, 1292 (Utah 1996).
If we find the provision ambiguous, however, we then seek
guidance from the legislative history and relevant policy
considerations. World Peace Movement of Am. v. Newspaper
Agency Corp., 879 P.2d 253, 257–58 (Utah 1994). In addition,
“ ‘[i]f doubt or uncertainty exists as to the meaning or
application of an act's provisions, the court should analyze the
act in its entirety and harmonize its provisions in accordance
with the legislative intent and purpose.’ ” CIG Exploration,
897 P.2d at 1216 (quoting Beynon v. St. George–Dixie Lodge
# 1743, Benevolent & Protective Order of Elks, 854 P.2d 513,
518 (Utah 1993)) (additional citation omitted).



[7]  Although our rules of constitutional construction are not
always identical to our rules of statutory construction, our
case law confirms that the starting place for analysis of a
constitutional provision is the language of the provision in
question. Society of Separationists v. Whitehead, 870 P.2d
916, 920–21 (Utah 1993). We have also stated that other
provisions dealing generally with the same topic, historical
evidence, sister-state law, and policy arguments supported
by independent research materials assist us in arriving at a
proper interpretation of the constitutional *867  provision in
question. Id. at 921 n. 6. “Each of these types of evidence
can help in divining the intent and purpose of the framers, a
critical aspect of any constitutional interpretation.” Id.



In accordance with these rules, we begin with the stated
grounds available for disciplining a judge under the Utah
Constitution. Section 13 of article VIII of the constitution
and section 78–7–28(1) of the Utah Code, implementing the



constitutional provision, provide the same list of grounds for
disciplining a judge. This list consists of five grounds:



(1) action which constitutes willful misconduct in office;



(2) final conviction of a crime punishable as a felony under
state or federal law;



(3) willful and persistent failure to perform judicial duties;



(4) disability that seriously interferes with the performance
of judicial duties; or



(5) conduct prejudicial to the administration of justice
which brings a judicial office into disrepute.



Utah Const. art. VIII, § 13; see also Utah Code Ann. § 78–
7–28(1).



In the present case, only the first and fifth of these grounds
are directly at issue and require explicit definition. However,
to assist the Commission in discharging its duties and to help
guide judges and the public in evaluating judicial conduct,
we undertake to spell out the elements of all these grounds
with some particularity, recognizing that further elaboration
may be necessary as specific situations are presented for our
review. In addition, we observe that some of these grounds
parallel specific grounds found in other state constitutions,
although no single list is identical to ours. Compare Utah
Const. art. VIII, § 13 with Ariz. Const. art. VI.I, §§ 3, 4
and Cal. Const. art. VI, § 18 (Supp.1996) and Colo. Const.
art. VI, § 23 and Del. Const. art. IV, § 37 and Tex. Const.
art V, § 1–a(6). We look to these parallel provisions and to
cases interpreting them as helpful authority in analyzing the
provisions of the Utah Constitution. Society of Separationists,
870 P.2d at 921 n. 6.



Reviewing first the plain language of the constitution and
the statute, we observe that the first two grounds—willful
misconduct in office and conviction of a felony—suggest that
one or more acts of commission are required. On the other
hand, the third and fourth grounds—willful and persistent
failure to perform judicial duties and failure to perform
because of a disability—suggest that acts of omission will
satisfy each. The last ground—prejudicial conduct—suggests
no particular type of act, but the effect of the conduct must be
to prejudice public esteem for a judicial office.



On their faces, grounds two and four—conviction of a felony
and a disability that interferes with judicial duties—are
relatively self-explanatory in terms of the type of conduct
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required to satisfy each factor. Moreover, the required
conduct could be entirely collateral or incidental to the
holding of judicial office. On the other hand, the first, third,
and fifth grounds appear specifically connected to the judicial
office.



These general observations suggest that the first ground
—“willful misconduct in office”—requires (i) one or more
acts of misconduct (ii) committed with a culpable mental
state (iii) by a judge in connection with the judicial office—
in effect, abuse or misuse of the judicial office. In contrast,
the third ground—“willful and persistent failure to perform
judicial duties”—requires (i) one or more instances of a
failure to act (ii) by a judge with a culpable mental state
(iii) in discharging his or her legal or administrative duties
—in effect, abdication of the functions expected of a judge.
Finally, the fifth ground—“prejudicial conduct”—requires (i)
one or more acts, (ii) the effect of which is to bring public
disapprobation upon a judicial office.



[8]  We now move one step beyond this facial reading
of the first, third, and fifth grounds for judicial discipline
and identify in greater detail the legal elements necessary
to establish each ground. We begin with the first ground,
“willful misconduct in office.” The first and third elements
of this ground are relatively straightforward. The first
element requires one or more acts of “misconduct,” i.e.,
conduct inappropriate for a *868  judge—in short, unjudicial
conduct. As we have already observed in this opinion,
unjudicial conduct does not refer to a judge's mere legal
errors, which the appellate process anticipates and is designed
to correct. Rather, it refers to behavior that departs from the
ethical norms governing judges. In Utah, these norms are
spelled out in the canons contained in the Code of Judicial
Conduct. Because these canons are specific and provide
notice of what conduct and activities are prohibited, and
because the Utah Judicial Council has established machinery
for judges to seek guidance as to the meaning of these canons
in specific situations, Code of Judicial Admin. app. B, there
is great merit in defining “unjudicial conduct” and, hence,
“misconduct,” by reference to the canons.



The third element of the “willful misconduct” ground requires
the misconduct to have occurred “in office.” We read “in
office” as referring to misconduct arising in connection with
one of the adjudicative or administrative functions generally
associated with a judge. Our reading comports with the
plain meaning of the term “in office” and gives a limiting
and clarifying characteristic to the first ground for judicial



discipline. Taken together, the first and third elements mean
that “willful misconduct” is reserved for significant ethical
breaches occurring in connection with the judicial office. This
is consistent with our facial reading of “willful misconduct
in office” and is supported by cases from other jurisdictions
whose constitutional or statutory provisions contain this
identical ground for judicial discipline. See, e.g., Dodds v.
Commission on Judicial Performance, 12 Cal.4th 163, 48
Cal.Rptr.2d 106, 111–12, 906 P.2d 1260, 1266 (1995); see
also In re Haddad, 128 Ariz. 490, 627 P.2d 221, 228–29
(1981); In re Kelly, 407 N.W.2d at 185; In re Nowell, 237
S.E.2d at 252, 255.



Finally, the second element of the “willful misconduct”
ground pertains to the judge's mental state in connection with
the misconduct. As the United States Supreme Court has
pointed out, “ ‘willful’ is a ‘word of many meanings, its
construction often being influenced by its context.’ ” Screws
v. United States, 325 U.S. 91, 101, 65 S.Ct. 1031, 1035, 89
L.Ed. 1495 (1945) (quoting Spies v. United States, 317 U.S.
492, 497, 63 S.Ct. 364, 367, 87 L.Ed. 418 (1943)). Obviously,
this court has never attempted to define “willful” in the
context of Utah's first ground for judicial discipline. However,
we have defined “willful misconduct” in other situations.
In Golding v. Ashley Central Irrigation Co., 793 P.2d 897,
901 (Utah 1990), we held that “willful misconduct” in a
tort context is not equivalent to gross negligence or reckless
indifference, mental states where constructive knowledge
suffices for liability. Instead, we held that to prove “willful
misconduct,” one needs to show that at the time the act
in question was done, the defendant “ ‘must [have been]
aware that his [or her] conduct [would] probably result in
injury.’ ” Id. (quoting Atkin, Wright & Miles v. Mountain
States Tel. & Tel. Co., 709 P.2d 330, 335 (Utah 1985)). We
noted that willful misconduct is “ ‘an aggravated form of
negligence, differing in quality rather than in degree from
ordinary negligence.’ ” Id. (quoting William L. Prosser, Law



of Torts § 34, at 184 (4th ed. 1971)). This rejection of
constructive knowledge as sufficing for tort liability premised
on “willful misconduct” argues against permitting a similar
mental state to result in a finding of “willful misconduct”
in a judicial discipline context. Otherwise, a judge could
have been acting out of the best of motives, could have been
negligent only in exceeding his or her powers, and still could
be found guilty of “willful misconduct.” We think that this
result would be anomalous.



Moreover, the absence of a wrongful purpose element would
have the potential to bring within the legitimate reach of
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the Commission many claims that are more appropriate to
the appeal process. The offenses that subject a judge to
discipline should be defined in such a way as to minimize the
potential for overlap between the judicial conduct machinery
and the appeal process. For it is worth emphasis that a
judge has not behaved improperly simply because he has
committed an error. As we noted earlier, the entire appellate
process is in place because it is expected that judges will
err occasionally, at least in the eyes of the appellate courts.
This does not mean that they are not functioning properly as
judges, only that they are human beings functioning within
a human *869  institution where different people can see
things differently. The Judicial Conduct Commission process
cannot legitimately have as a purpose the punishment of
those who commit legal error; rather, it must concern itself
only with those who behave outside the ethical norms set for
judges, and the constitution and implementing statutes and
rules must be so construed.



Returning to the question of what should satisfy the
“bad faith” requirement, we conclude that a wrongful
purpose element should be necessary under any formulation
of the test. This obviates the concern in Golding that
willful misconduct not be defined to encompass mere gross
negligence. In addition, once a purpose of misuse of the
judicial office is required, that becomes the primary test
of “bad faith.” As thus formulated, the test for “bad faith”
is whether the judge intentionally committed acts, whether
within or without the judge's lawful power, which were done
for a purpose other than the faithful discharge of judicial
duties.



Our reading of “bad faith” is in basic accord with the
interpretation given to the term by at least three other
jurisdictions. See In re Jett, 882 P.2d at 417–18; In re
Kelly, 407 N.W.2d at 185–86; Goldman v. Nevada Comm'n
on Judicial Discipline, 108 Nev. 251, 830 P.2d 107, 135



(1992). 10  We therefore hold that to establish the subsidiary
element of “bad faith,” the Commission must demonstrate
that a judge intentionally committed a lawful act for an
improper purpose or intentionally committed an unlawful act
that the judge knew or should have known to be beyond his
or her lawful power and committed the act for an improper
purpose.



10 Our research has revealed only two state courts that



dispense with the bad faith requirement for willful



misconduct. Reasoning that judges are and must be



held to higher standards than laymen, the North Dakota



Supreme Court held that for acts to be labeled as



willful misconduct, they must simply be a result of



the performer's free will, not the result of coercion.



In re Cieminski, 270 N.W.2d 321, 327 (N.D.1978).



The Delaware Court on the Judiciary has likewise not



required a finding of bad faith. In re Rowe, 566 A.2d at



1006. However, that court noted that a broad definition



of willful misconduct was appropriate because, unlike



Utah law, the Delaware Constitution allows for judicial



discipline only in cases of willful misconduct. Absent



the “lesser included offense” of conduct prejudicial to



the administration of justice, the court was not persuaded



that proof of more than intent or gross unconcern was



required by the term “willful.” Id. at 1007.



Thus, the complete articulation of the definition we adopt
in Utah for “willful misconduct” in the context of judicial
discipline is (i) unjudicial conduct (ii) committed in bad faith
(iii) by a judge acting in his judicial capacity, as we have
herein defined those elements.



[9]  We now turn to the definition of the third constitutional
ground for judicial discipline, “willful and persistent failure
to perform judicial duties.” We have not found any case law
from other jurisdictions that separately and comprehensively
defines the elements of this ground so as to distinguish it from
“willful misconduct” or “prejudicial conduct.” Nor has the
Commission found either of the judges in the cases before us
guilty of a willful and persistent failure to act. Therefore, we
are writing on something of a blank slate in our effort to give
this ground substantive content.



We first direct our attention to the nature of the act required:
“failure to perform judicial duties.” As we previously
observed, this ground refers to an act or acts of omission,
not commission. That much is clear from the plain meaning
of the words “failure to perform.” Next, we must define
the term “judicial duties.” We choose to look to the Utah
Code of Judicial Conduct, a set of rules promulgated by the
Utah Judicial Council after opportunity for public comment
and debate to guide the ethical conduct of judges, as a
source for a definition of “judicial duties.” Specifically, we
note that canon 3 of the Code of Judicial Conduct states
that judges have adjudicative, administrative, disciplinary,
and self-disqualification responsibilities. See Utah Code
Jud.Conduct canon 3. This enumeration gives substance to
the words “failure to perform judicial duties” and leads
us to conclude that this provision is triggered when a
judge has entirely failed to perform one or more of his
or her adjudicative, administrative, disciplinary, or self-
disqualification responsibilities.
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*870  We must also address the mental state and the quality
of the failure to act that must be shown to invoke this
ground for judicial discipline. Under the constitutional and
statutory provisions, such a failure to act must be “willful
and persistent.” Thus, the culpable mental state required for
this ground is “willful,” the same mental state that is required
for the first ground of “willful misconduct.” Because “willful
misconduct” refers fundamentally to abuse or misuse of the
judicial office, we required that the willfulness element be
established by a finding of bad faith, i.e., improper purpose.
In contrast, the “willful and persistent failure” ground refers
fundamentally to abdication of responsibility. Therefore, we
do not read it as requiring a finding of bad faith in the
sense that the failure to act resulted from an improper
purpose. However, consistent with our case law that “willful
misconduct” must be distinguished from gross negligence and
reckless indifference and with our concern that legal error not
be equated with sanctionable misconduct, see Golding, 793
P.2d at 901, and our related discussion above, we reject the
notion that imputed knowledge alone is enough to satisfy the
mental state and hold that the Commission must demonstrate
that the judge knew of the duty to act and knowingly failed
to perform his or her duties.



There is an additional qualitative element to the offense:
the failure must be “persistent.” The ordinary definition
of “persistent” is “inclined to persist or insist; tenacious
of position or purpose; ... also, enduring; long-continued;
constantly recurring.” Webster's New Int'l Dictionary 1827
(2d ed. 1956). We think this definition is sufficient and add
nothing to it. However, the reason for such failure must be
other than disability, so as to distinguish this third ground for
judicial discipline from the fourth.



In sum, the “willful and persistent failure” ground for
discipline refers to situations where a judge knew of the duty
to perform judicial responsibilities and knowingly failed to
perform them and such failure was persistent.



[10]  Finally, we attempt to give some substance to the fifth
ground for judicial discipline—“conduct prejudicial to the
administration of justice which brings a judicial office into
disrepute.” As we observed earlier, the descending order of
the grounds for sanctions in the constitution suggests that
this fifth ground encompasses judicial misconduct that is less
egregious than that covered by the first and third grounds and
that is not comprehended by the four grounds listed before
it. It may be assumed, therefore, that the conduct covered by



this ground will be less-easily defined. The first clause states
that such conduct must be “prejudicial to the administration
of justice.” The contemporary definition of “prejudicial”
which is applicable here is “[t]ending to injure or impair;
hurtful; damaging; detrimental.” Id. at 1949. The term
“administration of justice” has no fixed meaning but connotes
the entire range of activities and functions of the judicial
system. See id. at 34 (defining “administration” in its broadest
sense as “the activity of the state in the exercise of its political
powers, including the action of the legislative, judicial and
executive departments”). Finally, the first clause employs the
term “conduct” rather than the term “misconduct” as used
in the first ground for judicial discipline, which could, on
its face, suggest that the act or acts covered by this ground
could be other than a breach of the ethical norms governing
judges. However, concerns about limiting the Commission's
jurisdiction to matters of misconduct, not legal error, as well
as concerns about vagueness and adequate notice, lead us to
conclude that the term should carry the same definition we
gave to “misconduct,” i.e., both grounds require “unjudicial
conduct,” which we defined as a breach of the ethical canons
contained in the Code of Judicial Conduct.



The first clause of the “prejudicial conduct” ground does not,
on its face, suggest any particular mental state. However,
“prejudicial conduct” differs from “willful misconduct”
because it lacks the element of willfulness, which we
defined as “bad faith.” This suggests that the mental state
necessary to satisfy this need be no more than negligence.
In addition, “prejudicial conduct” differs from “willful
misconduct” in that the unjudicial conduct need not occur “in
office.” Accordingly, *871  because “prejudicial conduct”
covers negligent conduct that may or may not arise in
connection with the judicial office, it necessarily also
covers willful misconduct that does not arise in connection
with the judicial office. This reading of the first clause
of the “prejudicial conduct” ground is mandated by the
constitutional requirement that “willful misconduct” apply
only to conduct occurring “in office.” Utah Const. art.
VIII, § 13. Thus, “prejudicial conduct” encompasses either
unjudicial conduct committed in a judicial capacity but
without bad faith or willful misconduct committed in bad faith
but not in a judicial capacity.



The language of the second clause, “which brings a judicial
office into disrepute,” is more indeterminate. At a minimum,
it means that only misconduct which lowers public regard for
a particular judicial office is covered because the definition of
“disrepute” is “[l]oss or want of reputation; ill character; low
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estimation; dishonor.” Webster's New Int'l Dictionary 753 (2d
ed. 1956). Thus, a reading of the complete provision suggests
that the unjudicial conduct must have the effect of lowering
public esteem for a particular judicial office and thus tend to
lower public esteem for the entire judiciary so as to reduce its
effectiveness.



Cases from other jurisdictions confirm the general structure
we read into the fifth ground. These courts are virtually
unanimous in holding that this charge encompasses conduct
that would not satisfy the elements of the more severe
grounds and that it includes merely negligent conduct. As the
California Supreme Court recently explained:



Unjudicial conduct that does not rise to the level of wilful
misconduct, either because of a lack of bad faith or because
the judge was not acting in a judicial capacity, may
nevertheless constitute prejudicial conduct. Prejudicial
conduct refers to conduct that “would appear to an
objective observer to be not only unjudicial ... but ...
prejudicial to public esteem for the judicial office.” The
conduct, however, need not be notorious. It is enough that
the conduct be known to those members of the public who
observed it.



Dodds, 48 Cal.Rptr.2d at 112, 906 P.2d at 1267 (citations
omitted) (quoting Geiler, 110 Cal.Rptr. 201, 515 P.2d at 9);
accord In re Zoarski, 632 A.2d at 1118–19; In re Kneifl, 217
Neb. 472, 351 N.W.2d 693, 695–96 (1984). The Mississippi
Supreme Court has elaborated:



“[A] judge may also, through
negligence or ignorance, not
amounting to bad faith, behave
in a manner prejudicial to the
administration of justice so as to bring
the judicial office into disrepute. The
result is the same regardless of whether
bad faith or negligence and ignorance
are involved and warrants sanctions.”



Walker, 565 So.2d at 1123 (quoting In re Anderson, 451 So.2d
232, 234 (Miss.1984)); accord In re Nowell, 237 S.E.2d at
255.



In addition, other courts have consistently held that a violation
of the Code of Judicial Conduct or its equivalent warrants
discipline, even if the violation resulted from mere negligence
or ignorance. The Connecticut Supreme Court explained:



[P]rejudicial judicial conduct ... does not require proof
of a wilful violation of the canons of judicial ethics.
“Scienter is not essential for the occurrence of an ethical
violation. Judges ... are chargeable for deviations from
the [statutes] governing their conduct, even though the
application of the [statutes] to particular circumstances
may not be readily apparent.” Patterson v. Council on
Probate Judicial Conduct, [215 Conn. 553] 577 A.2d 701,
708 (Conn.1990). A judge acting in a judicial capacity may
be found to have engaged in prejudicial judicial conduct,
although his conduct was undertaken in subjective good
faith.... Furthermore, “[t]he fact that a judge receives no
personal benefit, financial or otherwise, from his improper
handling of a case does not preclude his conduct from
being prejudicial to the administration of justice. The
determinative factors aside from the conduct itself, are the
results of the conduct and the impact it might reasonably
have upon knowledgeable observers.” In re Peoples, [296
N.C. 109] 250 S.E.2d 890 (N.C.1978), cert. denied sub
nom. Peoples v. Judicial Standards Commission of *872
North Carolina, 442 U.S. 929 [99 S.Ct. 2859, 61 L.Ed.2d
297] (1979).



Zoarski, 632 A.2d at 1118–19 (citations and footnote omitted
except as indicated).



Consistent with the structure of the grounds for discipline
as listed in our constitution and in line with our sister
states, we hold that the “prejudicial conduct” ground requires
(i) identifying the relevant “unjudicial conduct,” and (ii)
assessing whether that conduct would appear to an objective
observer to prejudice public esteem for the judicial office.



[11]  Having given some definition to the grounds for
discipline, our next task is to evaluate whether the
Commission properly found Judge Buckley and Judge
Worthen each guilty of “willful misconduct in office” and
“conduct prejudicial to the administration of justice which
brings a judicial office into disrepute.” Utah Const. art. VIII,
§ 13; Utah Code Ann. § 78–7–28(1). Unfortunately, we find
it impossible to perform this task on the basis of the record
before us. First, the Commission failed to specify in its notices
of charges or its final orders (which incorporated the masters'
findings) violations of specific ethical canons, judicial rules,
or other laws. In addition, as we explain below, the substance
of the Commission's charges and findings is not entirely clear.
As a result, we cannot tell precisely what ethical breaches
occurred and whether they amount to “willful misconduct”
or “prejudicial conduct.” Second, the context in which the
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alleged unjudicial conduct occurred is not dealt with in the
Commission's findings, which makes it virtually impossible
for us to evaluate whether the alleged misconduct was willful
or whether it prejudiced public esteem for the judiciary.
Third, the Commission's findings fail to resolve several
disputed issues of fact, thus preventing us from determining
whether the findings are simply incomplete or whether there
was insufficient proof of the Commission's charges. Finally,
the Commission failed to explain how the facts as found
by the masters logically support the Commission's ultimate
conclusions.



We recognize that these are among the Commission's first
formal discipline cases and that it has not had the benefit
of any interpretation of the governing constitutional and
statutory standards it is to apply. As a result, the Commission
did not know that it must establish “unjudicial conduct” by
reference to the ethical canons contained in the Code of
Judicial Conduct and to any underlying statutes and court
rules with which the failure to comply constituted an ethical
violation. We also recognize that without the benefit of
today's decision, the masters asked to find facts for the
Commission had no clear legal standard against which to
evaluate the facts. Our opinion today should prevent these
problems from arising in the future. But whatever the reason,
we find it impossible to perform our constitutional and
statutory review function on the two records before us.
Because of these deficiencies, and because of due process
problems we address later in this opinion, we remand
these cases to the Commission for further proceedings. To
facilitate those proceedings, we set forth the general standard
that Commission findings and conclusions must meet, and
then we identify some of the specific problems with the
Commission's findings and conclusions before us.



[12]  A general observation about the standard by which
the Commission's findings, conclusions, and reasoning will
be judged: We expect the Commission's findings to resolve
questions of fact and provide an explanation of its assessment
of the facts so as to provide a reasoned basis for its decision.
There must be an explanation of the linkage between the raw
facts and the Commission's ultimate conclusions, including
an explanation of why the Commission drew the inferences
from the facts that it did. Finally, the Commission must
logically link its factual findings and legal conclusions to
the recommended sanction order to explain why it chose one
sanction over another. These requirements are not out of the
ordinary. They are consistent with what we have required of
other state agencies. As we explained when describing the



obligation of the Public Service Commission to demonstrate
the basis for its orders:



The Commission cannot discharge
its statutory responsibilities without
making findings of fact on all
necessary ultimate *873  issues under
the governing statutory standards. It
is also essential that the Commission
make subsidiary findings in sufficient
detail that the critical subordinate
factual issues are highlighted and
resolved in such a fashion as
to demonstrate that there is a
logical and legal basis for the
ultimate conclusions. The importance
of complete, accurate, and consistent
findings of fact is essential to a proper
determination by an administrative
agency. To that end, findings should
be sufficiently detailed to disclose
the steps by which the ultimate
factual conclusions, or conclusions
of mixed law and fact, are reached.
Without such findings, this Court
cannot perform its duty of reviewing
the Commission's order in accordance
with established legal principles and
of protecting the parties and the
public from arbitrary and capricious
administrative action.



Milne Truck Lines, Inc. v. Public Service Comm'n, 720 P.2d
1373, 1378 (Utah 1986).



The value of this requirement is well illustrated in the
instant cases. For example, we cannot determine from the
materials before us whether the alleged misconduct in these
cases constituted unjudicial conduct as we have defined that
term or otherwise departed from widespread justice court
practice. As a result, we cannot assess whether, under the
test for prejudicial conduct, such conduct would appear
to an objective observer to have prejudiced public esteem
for the judicial office. These same concerns pertain to the
Commission's conclusion of willful misconduct because the
Commission has failed to specify the relevant unjudicial
conduct or to establish that bad faith was involved.



A few specific examples will highlight the problematic
nature of the Commission's findings in these cases. In Judge
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Buckley's case, there is insufficient information about the
larger context against which his actions are to be judged.
We cannot tell whether his practice of allowing his clerk to
sign misdemeanor informations was followed by other justice
court judges, because of a lack of clarity in the statutes or
because of some other justifiable reason, which may have a
bearing on whether his conduct was or was not willful or
prejudicial. Whether the practice was widespread may also
bear on the level of sanctions to be imposed. Moreover,
at Judge Buckley's hearing, the Commission's examiner/
prosecutor questioned Judge Buckley about the procedure for
handling a traffic citation when the violator refuses to sign the
citation, with the implication that a different court procedure



is called for in such cases. 11  However, the Commission does
not identify what the supposedly proper procedure would be,
and we have not been able to find any statute or rule that
would call for a different procedure in such cases.



11 The following questions by the Commission's examiner/



prosecutor and answers from Judge Buckley illustrates



the tone of the hearing:



Q. When you took the bench you were provided



with a handbook, something called a manual, were



you not?



A. I was.



Q. And that sets out all of the procedures in—



(Inaudible) contact with?



A. That is incorrect.



Q. Does it set out any procedures about issuance of



informations?



A. I'm sure it does.



Q. Does it—information concerning traffic



citations, unsigned traffic citations?



A. I don't recall.



Q. Have you looked in that book recently?



A. Yes, I have.



Q. Does it tell you anything about what a traffic



ticket means?



A. Yes.



Q. Does it tell you about when it's not a signed



traffic ticket, what you must do?



A. At the time when I had this issue I really



didn't understand that process; I do now. That's



why I made the notation in my notes that in any



succeeding case that—



Q. For seven years you've had this—you've never



looked at it [.] (Inaudible) If you've had a question



you've never—



A. That is incorrect.



Needless to say, the record includes no manual as



an exhibit to support the examiner's claim, nor have



we been able to find any legal authority calling for



a different procedure by justice court judges when a



violator fails to sign a citation.



Similarly, to the extent that allegations regarding Judge
Buckley's misconduct are premised on violations of technical
statutes and court rules, the Commission's notice of charges
fails to identify all such statutes and rules, and the
Commission's findings do not mention any of them. As a
result, we cannot determine which of the numerous factual



*874  findings relate to what violations, 12  and this problem
makes it virtually impossible for us to parse the facts and
theories which support each of the charges.



12 We note, for example, that the Commission's notice of



charges stated that Judge Buckley improperly prepared



four documents in the Newton case in violation of



rules 3–303 and 4–403(2) and (3) of the Utah Code



of Judicial Administration. These rules relate to court



clerks' duties and use of a judge's signature stamp.



Two of the four documents listed by the Commission,



however, were personally signed by Judge Buckley.



Because the Commission's subsequent findings fail to



relate the facts to the governing statutes and rules, we



cannot determine whether the Commission concluded



that these two documents were improperly prepared,



nor can we determine to what extent the Commission



relied on facts surrounding these documents in imposing



sanctions.



[13]  Moving beyond the lack of clarity as to the specific
ethical violations at issue, we note again that mere errors
of law, such as defects in the procedures followed and
the imposition of excessive contempt sanctions, should
ordinarily be dealt with through the appeals process. It is
true that if a judge persistently commits the same error
so as to demonstrate the bad faith necessary to support a
charge of willful misconduct or the type of disregard and
indifference necessary to support a charge of prejudicial
conduct, then invocation of the disciplinary machinery
is appropriate. See, e.g., In re Crowell, 379 So.2d 107,
110 (Fla.1979); Goldman v. Nevada Comm'n on Judicial
Discipline, 830 P.2d at 132–36; Shaman, supra, § 2.03, at
37–38. But here, the Commission's findings do not explain
why Judge Buckley's errors, including his conceded excessive
contempt sanction against Newton, rise to the level of ethical
misconduct, as opposed to mere errors of law. Moreover,
even if Judge Buckley committed an error of law that is
sanctionable, detailed information on whether, how, and
why the judge corrected the mistake is at least necessary to
decide upon a proper sanction. Without factual findings that
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support each charge and an explanation of the Commission's
ultimate conclusion, we cannot appropriately decide whether
sanctions are warranted at all and, if so, what the proper
sanction should be.



Similarly, in Judge Worthen's case, we cannot analyze his
conduct without some explanation of the larger context in
which the incidents arose and without findings that relate
specific facts to specific violations of ethical canons, statutes,
and court rules. Turning first to the Commission's charge
that the judge operated his own private probation program,
we note that the practice of justice courts operating their
own informal diversion programs was apparently widespread.
Memoranda from the court administrator's office to the
Judicial Council in May of 1991 and to the circuit and
justice court judges in July of 1991 indicate that the informal
diversion practices were not in compliance with the diversion
statute. According to these documents, justice court judges
typically held pleas in abeyance and failed to report traffic
convictions. If this was done because of lack of clarity in
the statute or because of some other justifiable reasons, then
this information is relevant to the issues of willfulness and
prejudice and to the issue of the appropriate sanction. The
Commission could be claiming that Judge Worthen's conduct
was unethical because (i) he participated in the admittedly
unauthorized but widespread practice of granting informal
diversions (and therefore is being treated somewhat as a
scapegoat); (ii) he went beyond even the informal practice
by applying it to DUI cases; (iii) he failed to cease the
practice after receiving the July 31, 1991, memorandum
from the deputy state court administrator; or (iv) some
combination of the prior three arguments or some other
rationale. None of the contextual facts necessary to support
any of these arguments is in the materials before us, nor is
the Commission's reasoning apparent. A similar discussion
of context is required for the Commission's charges related
to Judge Worthen's handling of the case against his clerk's
daughter in 1983 and granddaughter in 1992.



The deficiencies noted above make it impossible for us to
determine whether either judge committed unjudicial conduct
by violating one or more ethical canons. Without establishing
that unjudicial conduct occurred, the Commission cannot
establish that either prejudicial or willful misconduct
occurred. Moreover, even if the findings were sufficient to
demonstrate that both judges committed *875  unjudicial
conduct while acting in their judicial capacities, thus
satisfying the first and third elements of “willful misconduct
in office,” the record in each case is currently insufficient



to establish the second element of bad faith. For example,
although we note that Judge Buckley admitted he was aware
of his clerk's habit of using the judge's signature stamp, the
masters' findings do not suggest that the practice resulted
from an improper purpose. Nor is there any suggestion in
the record that the information against Newton—whatever
its legal defects—was generated for an improper purpose.
Finally, although Judge Buckley concededly exceeded his
powers to sanction an individual for contempt, there is again
no suggestion in the record that the excessive sanction was
imposed for an improper purpose.



In Judge Worthen's case, the special masters noted in a
letter accompanying their findings of fact that the record
failed to establish, “at least with clarity,” the scope of Judge
Worthen's administrative duties and whether he was guilty
of “simple inattentiveness or intentional withholding” in
failing to report convictions to the Division. Before this
court, the Commission argues that the masters' findings
support an inference that Judge Worthen was intentionally
conducting his own private probation program in violation of
section 53–3–218 of the Utah Code, which requires courts to
forward driver's licenses subject to suspension and to report



traffic convictions within ten days of a conviction. 13  The
Commission claims Judge Worthen's acts were committed
for a purpose other than the faithful discharge of his duties
and involved “gross disconcern, bad faith, and knowing
misuse of his office.” On the other hand, Judge Worthen
maintains that the failure to report the convictions was the
result of a clerical failure to submit the reports. As noted
above, the masters who heard the evidence failed to reach any
conclusion. We therefore cannot discern the logical and legal
basis for the Commission's ultimate conclusion, particularly
given the absence of any consideration of the fact that many
justice court judges engaged in similar practices.



13 We note that the Commission's undated notice of



charges, which was served on Judge Worthen on January



13, 1994, referred to violations of sections 41–2–126



and 41–2–127 of the Utah Code. Effective July 1, 1993,



however, these sections were amended and renumbered



as sections 53–3–218 and 53–3–220, respectively. See



Act of Feb. 12, 1993, ch. 234, §§ 97, 99, 1993 Utah Laws



1052–53.



Judge Worthen's conduct in the cases of his clerk's daughter
and granddaughter is a closer call. The masters noted that
while these incidents are “plainly matters of concern ...
they may be matters more of a lack of sensitivity than
culpability.” The Commission noted that it had considered
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the masters' letter but did not modify its order finding Judge
Worthen guilty of willful misconduct in office. However, the
order did not explain the basis of the Commission's ultimate
conclusion. This is problematic because the stipulated facts
indicate that the sentence Judge Worthen imposed in 1983
on his clerk's daughter, Libby Drew, was entered pursuant
to a plea agreement she reached with the city prosecutor. In
the materials submitted to this court, the Commission argues
that Judge Worthen should still have disqualified himself,
pursuant to canon 3E(1) of the Code of Judicial Conduct, and
that the failure to report Drew's conviction clearly provides a
basis for questioning Judge Worthen's impartiality. However,
even if Judge Worthen should have disqualified himself
solely on the basis of his relationship with Drew's mother,
we cannot necessarily agree on the basis of the findings
before us that his failure to report Drew's conviction also
provides a basis for questioning his impartiality, without
some explanation of how this particular instance relates to
the widespread justice court practice of operating informal
diversion programs.



In the materials submitted to this court, neither party
specifically refers to the 1992 incident involving Judge
Worthen's clerk's granddaughter, Tosha Harris, in which
Judge Worthen held her guilty plea to speeding in abeyance
for six months, backdated her citation by eight months,
and failed to report the conviction to the Division. Again,
these facts could support an inference that Judge Worthen
intentionally failed to act in *876  an impartial manner and
intentionally failed to comply with the reporting requirements
of the Utah Code, possibly for the improper purpose of
dealing leniently with persons known to the judge. However,
without an explanation of the Commission's logical and
legal bases of its ultimate conclusion and a delineation of
the steps by which it reached that conclusion, we find the
issue impossible to review. Simply put, we cannot determine
an appropriate sanction for the Drew and Harris incidents
because we cannot determine whether the judge should be
sanctioned for the failure to disqualify himself, the failure to
report the convictions, or both.



[14]  The problems we have identified with the
Commission's findings and conclusions clearly mandate that
we remand both cases to the Commission. We emphasize
that our discussion is meant to illustrate the problematic
nature of the Commission's findings and conclusions and is
not meant to provide an exhaustive list of deficiencies. The
Commission may well need to address other issues upon
remand that we have not raised in this opinion. To provide a



more complete understanding of the nature of the remand that
we hope will resolve these deficiencies, we must also address
the serious due process concerns the proceedings below raise.
We acknowledge that these issues have not been briefed,
but we think an overview of the due process requirements
applicable to the Commission will avoid problems in the
future. First, we observe that due process must be provided
by the Commission. The relationship of the Commission to
this court is not unlike the relationship of any trial court or
administrative agency to this court. One of the basic purposes
served by our review function of Commission actions is to
protect the due process rights to which every citizen of this
state is entitled. These rights attach, as our constitution states,
whenever a citizen is threatened with deprivation of “life,
liberty or property,” Utah Const. art. I, § 7, even when the
deprivation occurs as a result of administrative action. Due
process rights attach to Commission proceedings because it
is empowered to find violations and recommend entry of an
order that imposes the ultimate sanction of removing a judge
from the bench, as well as lesser sanctions which nonetheless
may subject a judge to public stigma and temporary loss of
employment. Utah Const. art. VIII, § 13; Utah Code Ann.
§ 78–7–30. Therefore, the Commission is subject to the
constitutional requirements of due process just like the other
commissions, boards, and administrative entities of this state.



[15]  [16]  We next address the scope of the rights
guaranteed in proceedings before the Commission. Utah's
due process clause provides, “No person shall be deprived of
life, liberty or property, without due process of law.” Utah
Const. art. I, § 7. In Untermeyer v. State Tax Commission,
we held that Utah's constitutional guarantee of due process
is substantially the same as the due process guarantees
contained in the Fifth and Fourteenth amendments to the
United States Constitution. 102 Utah 214, 129 P.2d 881, 885
(1942). We have delineated these requirements in a variety
of contexts, for “ ‘[d]ue process is flexible and calls for the
procedural protections that the given situation demands.’ ”
Labrum v. Utah State Bd. of Pardons, 870 P.2d 902, 911
(Utah 1993) (quoting In re Whitesel, 111 Wash.2d 621, 763
P.2d 199, 203 (1988)). At a minimum, “[t]imely and adequate
notice and an opportunity to be heard in a meaningful way



are at the very heart of procedural fairness.” 14  Nelson v.
Jacobsen, 669 P.2d 1207, 1211 (Utah 1983); accord Plumb
v. State, 809 P.2d 734, 743 (Utah 1990); see also Provo
River Water Users' Ass'n v. Morgan, 857 P.2d 927, 934 (Utah
1993). We have also held that “every person who brings a
claim in a court or at a hearing held before an administrative
agency has a due process right to receive a fair trial in front of
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a fair tribunal.” Bunnell v. Industrial Comm'n, 740 P.2d 1331,
1333 (Utah 1987) (emphasis added).



14 We emphasize that these are minimum requirements.



Other requirements may attach, for instance, at the



investigation stage if the possibility exists that a criminal



action might be filed or a criminal conviction secured



and an answer of a person being interrogated by the



Commission might incriminate that person. See In re



Criminal Investigation, 7th Dist. Ct. No. CS–1, 754 P.2d



633, 645 (Utah 1988).



*877  For instance, when an inmate appears at a hearing
in front of the board of pardons for the first time, we
have determined that he or she is entitled to know what
information that board will be considering with enough
advance notice to enable the inmate to prepare a response
and rebut inaccurate information. Labrum, 870 P.2d at 909.
When citizens protest their tax assessments before the Utah
State Tax Commission, we will not sustain commission
rulings when they lack necessary predicate factual findings.
Jensen v. State Tax Comm'n, 835 P.2d 965, 971 (Utah
1992). Likewise, Utah's appellate courts have never hesitated
to consider claims alleging due process violations when
professionals risk losing their professional license or means of
employment through the action of a public disciplinary body.
See, e.g., In re Schwenke, 849 P.2d 573, 576 (Utah 1993)
(attorney's license); Anderson v. Public Serv. Comm'n, 839
P.2d 822, 825 (Utah 1992) (license to carry passengers for
hire); Tolman v. Salt Lake County Attorney, 818 P.2d 23, 28
(Utah.Ct.App.1991) (public employment); Kirk v. Division
of Occupational & Professional Licensing, 815 P.2d 242,
244 (Utah.Ct.App.1991) (dentist's license); D.B. v. Division
of Occupational & Professional Licensing, 779 P.2d 1145,
1149 (Utah.Ct.App.1989) (social worker's license). Judges
are entitled to the same basic due process protections afforded
to these other professionals because these protections are,
indeed, fundamental rights which inure to the benefit of every
citizen of this state.



[17]  Having said that notice is required, the question
becomes the type of notice required for Commission
proceedings. The Commission has established written
rules governing notice. See Utah Admin. Office of the
Courts, Compilation of Laws 53–58 (1995) [hereinafter
Commission Rule(s) ]. Commission Rule 5 requires that the
Commission notify a judge that a preliminary investigation
has commenced, the nature of the charge, the identity
of the person who made a verified complaint, if any,
or that the investigation began on the Commission's own



motion, and allow the judge to present such matters as
he or she may choose. Id. at 54. This is problematic in
that the language of Commission Rule 5 providing that
the Commission “may make ... a preliminary investigation
on its own motion” exceeds the Commission's grant of
authority by article VIII, section 13 of the Utah Constitution,
which merely permits the Commission to “investigate and
conduct confidential hearings regarding complaints against
any justice or judge.” (Emphasis added.) We therefore strike
all references to the Commission's acting upon its own
motion. Nevertheless, if upon receiving a verified complaint
the Commission concludes that it should commence formal
proceedings, Commission Rule 6 requires the Commission to
provide written notice of that fact to the judge. Subsection (b)
of rule 6 states:



The notice shall specify in ordinary
and concise language the charges
against the judge, the alleged facts
upon which such charges are based,
and shall advise the judge of the right
to file a written answer to the charges
within 15 days after service of the
notice upon the judge.



Id.



[18]  [19]  Other than the scope of authority problem in
Commission Rule 5, we find nothing lacking in the text of
these rules. However, their implementation is critical. In this
case, we think that these rules, properly and constitutionally
construed, were not complied with. “[W]here notice is
ambiguous or inadequate to inform a party of the nature of
the proceedings against him ... a party is deprived of due
process.” Nelson, 669 P.2d at 1212. Thus, to satisfy due
process, a hearing “ ‘must be prefaced by timely notice which
adequately informs the parties of the specific issues they must
prepare to meet.’ ” Id. at 1213 (emphasis added) (quoting
State v. Gibbs, 94 Idaho 908, 500 P.2d 209, 215 (1972)).
Moreover, “ ‘[d]ue process' is not a technical concept that
can be reduced to a formula with a fixed content unrelated
to time, place, and circumstances. Rather, ‘the demands of
due process rest on the concept of basic fairness of procedure
and demand a procedure appropriate to the case and just to
the parties involved.’ ” Id. (quoting Rupp v. Grantsville City,
610 P.2d 338, 341 (Utah 1980)). The most troubling aspect of
the deficiencies we have identified in the cases *878  before
us is the lack of specificity in the formal notice and at the
hearings regarding the governing legal and ethical standards
and the rules or laws the judges allegedly violated. We are
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firmly convinced that if we are unable to discern the specific
nature of the Commission's charges after it has rendered its
order, the judges in these cases received insufficient notice of
the charges against them before their hearings.



[20]  To meet minimum due process requirements, the
Commission's notice of formal proceedings must set forth
the applicable provisions of the Code of Judicial Conduct
alleged to have been violated. Further, in cases such as these
where the ethical violation allegedly results from underlying
violations of statutes and court rules, the Commission must
identify these statutes and rules within the notice. This
information is critical because it identifies the substance of
the Commission's complaint against a judge. In addition, the
notice must be framed in terms of the elements necessary to
prove the charges made in the context of the facts alleged.



[21]  Wholly apart from these due process questions, we note
a failure by the Commission to comply with its own rules
in respects central to our ability to fulfill our constitutional
and statutory duty to review its proceedings. Article VIII,
section 13 of the Utah Constitution and section 78–7–30(4)
of the Utah Code both require this court to review the
Commission's proceedings as to both law and fact. That is
impossible unless we have a transcript. Commission Rule
20 provides, “If the Commission orders censure, reprimand,
suspension, removal, or retirement, the Commission shall
prepare a transcript of the evidence and of all proceedings
therein....” Commission Rule 20, at 57 (emphasis added).
Despite this rule, we received only five cassette tapes and no
transcript of the hearing in Judge Worthen's case. We received
a transcript of Judge Buckley's hearing attached to his motion
to this court requesting consideration of additional evidence
and oral argument, which we suspect he may have prepared at
his own expense. In the future, the Commission must follow
its own rules and supply “a transcript of the evidence and of
all proceedings therein” to this court as part of the record of
its proceedings when it orders a sanction.



[22]  Finally, we observe that other materials should be part
of the record submitted to this court after the Commission
enters an order imposing sanctions. Both of the current
records include (i) the Commission's formal notice of charges,
(ii) exhibits introduced at each hearing, (iii) the Commission's
conclusions and findings, and (iv) a certificate indicating
delivery of each record to this court. One record also includes
an answer to the Commission's notice of charges, and the
other includes a certificate of service of the notice and a
series of stipulated facts. Missing from both records is the



initial complaint which led to the Commission's preliminary
investigation and any correspondence or other documents
which passed between the Commission and each judge,
including letters which may have explained the charges,
affidavits of witnesses, and the like. To some extent, we
are hypothesizing that such materials exist and that the
Commission relied on them in framing its orders. If so,
these materials should be included in the record submitted to
this court. We also note that one record failed to include a
certificate of service of the notice. This should also be part of
the record. Although we do not require that the Commission
include records of its preliminary investigation in the record
submitted to this court, the Commission should keep some
record of the investigation in the event that a challenge
is made to its investigatory procedures. Cf. In re Criminal
Investigation, 754 P.2d at 653–55.



We remand these cases to the Commission for further
proceedings consistent with this opinion. We recognize that
this may require the Commission to start over in order
to remedy the deficiencies we noted in the complaint
and notice, in the evidence, and in the findings and
conclusions. However, that is an unavoidable consequence
when all concerned are writing on a clean slate as regards
the heretofore uninterpreted constitutional and statutory
provisions concerning the Judicial Conduct Commission.



*879  We now turn to the issue of sanctions. In light of our
decision to remand these cases, it is premature to address
the appropriateness of any sanctions. However, we note that
the Commission promulgated guidelines for sanctions on
February 7, 1996. We also observe that it did not have the
opportunity to apply these guidelines in these cases, because
its orders of sanctions were issued before it promulgated
the guidelines. Our decision to remand will afford both the
Commission and the judges the opportunity to address these
guidelines in detail.



We commend the Commission for promulgating these
guidelines. Our research indicates that most courts justify
a particular sanction in a specific case on an ad hoc basis,
that is, by comparing the conduct in the case at issue to
the conduct and sanctions imposed in other cases. This ad
hoc or developmental approach makes some sense given the
wide variation of conduct reported in the cases. However,
it tends to produce punishments that lack uniformity and
consistency. As Hart observed, “[T]he ideal of justice [is]
treating morally like cases alike and morally different ones
differently.” H.L.A. Hart, Punishment and Responsibility 80
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(1968). Consideration of the Commission's guidelines over
time will help assure that such fairness is realized in Utah
sooner rather than later.



[23]  The last issue we address regards the confidentiality
of the Commission's investigations and hearings as well
as the hearings before this court. The Utah Constitution
provides that the Commission “shall investigate and conduct
confidential hearings regarding complaints against any justice
or judge.” Utah Const. art. VIII, § 13 (emphasis added).
Section 78–7–30 of the Utah Code provides:



The following documents are privileged in any civil action:



(a) the transmission, production, or disclosure of any
complaints, papers, or testimony in the course of
proceedings before:



(i) the Judicial Conduct Commission;



(ii) the masters appointed under Subsection (2); or



(iii) the Supreme Court;



(b) any complaints, papers, or testimony may not be
disclosed by the commission, masters, or any court until
the Supreme Court has entered its final order in accordance
with this section, except:



(i) upon order of the Supreme Court;



(ii) upon the request of the judge or justice who is the
subject of the complaint; or



(iii) the dismissal of a complaint or allegation against a
judge or justice shall be disclosed without consent of the
judge or justice to the person who filed the complaint or
allegation.



Utah Code Ann. § 78–7–30(6). A plain reading of these
provisions indicates that (i) the Commission's hearings must
remain confidential and cannot be opened except upon
order of this court; (ii) complaints, papers, and testimony
related to the matter are to remain confidential until this
court has entered an order implementing, modifying, or
rejecting the Commission's order, unless we order their
release or the offending judge requests their release; and
(iii) hearings before this court may be opened to the
public if we enter an order to that effect. We note that
the Commission's investigations are not made expressly
subject to confidentiality, presumably for the sound reason



that investigators need to speak to witnesses and gather
information.



According to a leading treatise, provisions governing the
confidentiality of judicial conduct commissions can be
grouped into three categories, with Utah falling in the second:



1) [T]wenty-two states permit public disclosure once a
commission, after an investigation and finding of probable
cause, files formal charges against a judge;



2) nineteen states permit public disclosure when, after a
formal hearing has been held, a commission make[s] a
recommendation of discipline to the state supreme court;
and



3) nine states and the District of Columbia permit public
disclosure only where a supreme court orders a sanction.



Shaman, supra, § 13.15, at 463.



Confidentiality is thought to (i) promote the disciplinary
process by protecting complainants *880  and witnesses
from retribution, harassment, or the possibility of subornation
of perjury; (ii) protect innocent judges wrongfully accused;
(iii) maintain confidence in the judicial system by avoiding
premature disclosure of alleged misconduct; (iv) encourage
retirement in place of formal hearings; and (v) protect
commission members from outside pressures. Id. at 464.
The first proposition is probably not relevant to our
statutory scheme because in Utah, the justice or judge
under investigation “shall be provided with all information
necessary to prepare an adequate response or defense, which
may include the identity of the complainant.” Utah Code
Ann. § 78–7–30(1)(b). The second and third propositions
aim to protect the judge's privacy interest and to protect
against unwarranted damage to his or her reputation. This
makes sense given that 75% of judicial complaints nationwide
are determined to be either unfounded, frivolous, or lacking
proper jurisdiction, and Utah's rate may well prove to be
higher over time. We agree that the judge under investigation
and the entire judiciary would needlessly suffer if all
complaints were disclosed. See Shaman, supra, § 13.15,
at 465, 467. However, our constitutional and statutory
scheme avoids these problems by requiring confidentiality
until the Commission finds misconduct and enters an order
accordingly. Indeed, this measure of confidentiality also
satisfies the fourth and fifth propositions, thus permitting
speedy and effective resolution of certain cases without the
need for formal hearings.
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[24]  Once the Commission enters an order and the matter
has been brought here, however, we see little reason to
maintain confidentiality. Confidentiality at this point would
not serve any of the stated goals sufficiently to overcome our
traditional bias for open court proceedings. See, e.g., State
v. Crowley, 766 P.2d 1069, 1070 (Utah 1988) (“A similar
emphasis on the inherent value of public proceedings is found
in this Court's treatment of the right of the public and the press
to have access to court proceedings civil and criminal.”); see
also State v. Archuleta, 857 P.2d 234, 238–39 (Utah 1993)
(holding that presumptive right of access to documents filed
in connection with criminal preliminary hearing exists). Our
order opening the record and the proceedings in these two
matters suggests as much, stating as it does that no good
cause was shown warranting closure. See supra note 1. We



emphasize again today that it would take an unusual set of
circumstances to justify closure of proceedings before this
court.



In sum, we remand these cases to the Commission for further
proceedings consistent with this opinion.



HOWE, DURHAM, and RUSSON, JJ., concur.



Associate Chief Justice STEWART does not participate
herein.



All Citations



926 P.2d 853
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675 P.2d 1145
Supreme Court of Utah.



Lynn A. JENKINS, Plaintiff and Appellant,
v.



Karl G. SWAN, et al., Defendants and Respondents.



No. 17566.
|



Nov. 10, 1983.



Plaintiff brought suit seeking judgment concerning aspects
of educational system of the state and five of its school
districts, and concerning taxing practices of county and
state. The Third District Court, Salt Lake County, James S.
Saways, J., dismissed complaint, and plaintiff appealed. The
Supreme Court, Durham, J., held that: (1) plaintiff lacked
standing to challenge constitutionality of educators serving
in State Legislature; (2) plaintiff lacked standing to present
his claim that statute providing that members of boards of
education shall be guilty of a misdemeanor if those persons
refuse or neglect “to enforce the use of text books adopted
by the [Utah State Textbook] commission * * * ” was
unconstitutional; (3) plaintiff lacked standing to present his
claim that statute providing that use of textbooks adopted
by State Textbook Commission “shall be mandatory in all
districts and high schools of the state” was unconstitutional;
(4) plaintiff had standing to demand refund of his 1980
property tax; (5) plaintiff had standing to raise his claim
concerning unconstitutional expenditure of public moneys on
tax-exempt private property held by religious organizations;
and (6) plaintiff was not required to comply with notice and
undertaking requirements of Governmental Immunity Act.



Affirmed in part, reversed in part and remanded.



Wahlquist, D.J., concurred and dissented by separate opinion.



Stewart, J., dissented.



Attorneys and Law Firms



*1147  Thomas S. Taylor, Provo, for plaintiff and appellant.



David L. Wilkinson, Atty. Gen., Salt Lake City, William
Evans, Asst. Atty. Gen., Ted Cannon, Salt Lake County Atty.,
Bill Thomas Peters, Deputy S.L. Co. Atty., Felshaw King,
Clearfield, David L. Church and Michael T. McCoy, Bruce



Findlay, Salt Lake City, Ron Elton, Tooele, for defendants
and respondents.



Opinion



DURHAM, Justice:



Plaintiff/appellant, Lynn A. Jenkins (Jenkins), has filed this
multi-party and multi-faceted lawsuit which defies a simple
and concise explanation. In a one division complaint directed
to all defendants, Jenkins seeks a judgment concerning certain
aspects of the educational system of the state of Utah and
five of its school districts, and concerning the taxing practices
of Salt Lake County and the state of Utah. Apparently
none of the defendants considered it necessary to exercise
their rights under Rule 12(e) of the Utah Rules of Civil
Procedure to require a more definite statement in light of
what is arguably an ambiguous complaint. All the defendants,
rather, proceeded under Rule 12(b) of the Utah Rules of
Civil Procedure, to ask that the entire complaint be dismissed
for, inter alia, a lack of jurisdiction because Jenkins lacked
standing to press these claims, failure to state a claim upon
which relief can be granted, failure to comply with the Utah
governmental immunity statute, U.C.A., 1953, § 63–30–1 to
–38 (1978 and Supp.1981 and Interim Supp.1983), and the
previous adjudication of the issues in similar suits filed by



Jenkins. 1  In response to these motions, the district court
dismissed Jenkins' complaint “as to all of the defendants”
because: (1) Jenkins lacked standing, (2) Jenkins failed to
comply with notice and undertaking requirements of the
governmental immunity act, and (3) the matter was res
judicata as “most issues” have already been decided by the
Utah Supreme Court. On appeal, Jenkins asks that the district
court's order of dismissal be reversed.



1 Jenkins v. Finlinson, Utah, 607 P.2d 289 (1980); Jenkins



v. State, Utah, 585 P.2d 442 (1978).



The first set of defendants which can be identified in
Jenkins' complaint are those related to the Utah educational
system. These individual defendants can be matched with
their respective school systems as follows: defendant Swan
is a teacher for the Tooele School District; defendants
Curan and Burningham are teachers for the Davis School
District; defendant Bishop is a teacher and defendant Alfor
is a principal for the Ogden School District; and defendant
LeFevere is Director of Personnel for the Weber School
District. The Jordan School District, the State of Utah,
Superintendent of Public Instruction Walter D. Talbot,
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and the Utah Educational Association are also defendants.
Jenkins' complaint prays for judgment as follows:



1. A declaration that the local School Districts and the
Utah Department of Public Instruction are prohibited from
hiring Utah legislators during the term of their office or
continuing such legislators as employees once they become
members of legislature. Article V, Section 1 and Article
VI, § 6 of the Utah State Constitution, state, respectively,
(a) “no person charged with the exercise of the powers
properly belonging to one of these departments [of the Utah
government], shall exercise any functions appertaining to
either of the others,” and (b) that “[n]o person holding any
public office of profit or trust under authority ... of this
State, shall be a member of the legislature.”



2. A declaration that the educator-legislators named as
individual defendants are in violation of Utah Code Ann.
§ 67–16 (1953) for failing to file a conflict of interest
disclosure statement concerning monies allegedly received
from the Utah Education Association during the time when
the legislature is in session.



3. A permanent restraining order prohibiting the Utah
Educational Association from paying, hiring, loaning or
gifting educators-legislators during the term of their office
as legislators.



*1148  4. A declaration that the “Utah State Textbook
Commission” and the mandatory use of textbook
provisions of Utah law, § 53–13–2 and 53–13–10, U.C.A.,
1953, is unconstitutional, since it is in violation of Article
X, § 9 of the Utah State Constitution, which states: “Neither
the Legislature nor the State Board of Education shall have
power to prescribe textbooks to be used in the common
schools.”



The second category of issues addressed in Jenkins' complaint
relates to taxation and certain expenditures of public funds. It
appears that Jenkins' demand for relief is directed to the Salt
Lake County Attorney, the Salt Lake County Commission,
the Salt Lake County Treasurer, the State of Utah, the Utah
Attorney General and the Utah Tax Commission. Jenkins
filed a protest with his 1980 property taxes, which were paid
in the amount of $807.89. He prays for the following relief:



1. A refund of his 1980 property tax.



2. An order to Salt Lake County to prepare, publish and
update a list of all exempt taxable property, itemized by
owner valuation and amount of tax forgiven;



3. A declaratory judgment that the funding of the Uniform
State Public Education System by local property tax is
unconstitutional as not providing for equal distribution
of tax throughout the state and being a denial of equal
protection.



4. A declaratory judgment that providing public property
and public services to religious organizations which are
exempt from the payment of property tax is in violation
of Article 1, § 4 of the Utah State Constitution, which
states: “The State shall make no law respecting an
establishment of religion” and “[n]o public money or
property shall be appropriated for or applied to any
religious worship, exercise or instruction or for the support
of any ecclesiastical establishment.”



I.



[1]  [2]  [3]  We consider first the question of whether
Jenkins had standing to raise those issues concerning
the service in the Utah Legislature of Utah educators.
The threshold requirement that Jenkins have standing is
equally applicable whether he seeks declaratory or injunctive
relief. Injunctive relief is a traditional equitable remedy
in the appropriate cases, but as with other common law
remedies, the moving party must have standing to invoke
the jurisdiction of the court. The same jurisdictional standard
applies to declaratory judgments. The statutory creation of
relief in the form of a declaratory judgment does not create
a cause of action or grant jurisdiction to the court where it
would not otherwise exist. The Utah Declaratory Judgment
Statute merely authorizes a new form of relief, which in some
cases will provide a fuller and more adequate remedy than
that which existed under the common law. Gray v. Defa, 103
Utah 339, 135 P.2d 251 (1943).



[4]  [5]  [6]  We have previously held that four
requirements must be satisfied before the district court can
proceed in an action for declaratory judgment: “(1) there
must be a justiciable controversy; (2) the interests of the
parties must be adverse; (3) the parties seeking relief must
have a legally protectible interest in the controversy; and
(4) the issues between the parties must be ripe for judicial
determination.” Jenkins v. Finlinson, Utah, 607 P.2d 289
(1980) (citing Baird v. State, Utah, 574 P.2d 713 (1978)). See
also Main Parking Mall v. Salt Lake City Corp., Utah, 531
P.2d 866 (1975); Lyon v. Bateman, 119 Utah 434, 228 P.2d
818 (1951). Requirements (2) and (3) represent the traditional
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test for standing. Plaintiff must be able to show that he has
suffered some distinct and palpable injury that gives him a
personal stake in the outcome of the legal dispute. See Warth
v. Seldin, 422 U.S. 490, 95 S.Ct. 2197, 45 L.Ed.2d 343 (1975);
Stromquist v. Cokayne, Utah, 646 P.2d 746 (1982); Sears v.
Ogden City, Utah, 572 P.2d 1359 (1977); Main Parking Mall.
It is generally insufficient for a *1149  plaintiff to assert
only a general interest he shares in common with members of
the public at large. See Stromquist; Baird v. State, Utah, 574
P.2d 713 (1978). We will not entertain generalized grievances
that are more appropriately directed to the legislative and
executive branches of the state government.



Unlike the federal system, the judicial power of the state
of Utah is not constitutionally restricted by the language of
Article III of the United States Constitution requiring “cases”
and “controversies,” since no similar requirement exists in the
Utah Constitution. We previously have held that “this Court
may grant standing where matters of great public interest
and societal impact are concerned.” Jenkins v. State, Utah,
585 P.2d 442, 443 (1978) (footnote omitted). However, the
requirement that the plaintiff have a personal stake in the
outcome of a legal dispute is rooted in the historical and
constitutional role of the judiciary in Utah.



Historically, the courts were an extension of the executive
branch and were developed to resolve disputes between
private parties, and between the government as a land owner
and private parties concerning the use and ownership of
land. With the advent of mercantilism, industrialization and
urbanization, the courts became increasingly concerned with
disputes over the regulation of economic activity by private
contract, and injuries to individuals in their daily activities
in a crowded and complex society. “[T]he liability of one
individual to another under the law ... is a matter of private
rights ... Private-rights disputes ... lie at the core of the
historically recognized judicial power.” Northern Pipeline



Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50,
102 S.Ct. 2858, 2870–71, 73 L.Ed.2d 598 (1982) (citations
omitted). The courts developed ways of identifying and
categorizing particular grievances, techniques for the receipt
of information, and principles for arriving at a resolution
of these disputes. See generally T. Plucknett, A Concise
History of the Common Law (5th ed. 1956). In the course of
this development, the judiciary emerged as a governmental
institution distinct from the executive. The identification of
the judiciary as one of three separate and equal branches of
government in our written state Constitution must be viewed
in light of this historical development.



Inherent in the tripartite allocation of governmental powers
is the historical and pragmatic conviction that particular
disputes are most amenable to resolution in particular forums.
The requirement that a plaintiff have a personal stake in the
outcome of a dispute is intended to confine the courts to a
role consistent with the separation of powers, and to limit
the jurisdiction of the courts to those disputes which are
most efficiently and effectively resolved through the judicial
process. See Flast v. Cohen, 392 U.S. 83, 88 S.Ct. 1942,
20 L.Ed.2d 947 (1968). The courts are most competent in
the exercise of their function when they have a “concrete
factual context conducive to a realistic appreciation of the
consequences of judicial action.” Valley Forge Christian
College v. Americans United for Separation of Church and
State, 454 U.S. 464, 102 S.Ct. 752, 758, 70 L.Ed.2d 700
(1982). A plaintiff with a direct and personal stake in the
outcome of a dispute will aid the court in its deliberations by
fully developing all the material factual and legal issues in
an effort to convince the court that the relief requested will
redress the claimed injury.



Constitutionally, the courts have the dual obligation to
apply statutory and common law principles to a particular
dispute and to evaluate those principles against governing
constitutional standards. The propriety of such action by the
federal courts has been recognized since Marbury v. Madison,
5 U.S. 137 (1 Cranch 137) 2 L.Ed. 60 (1803), and this Court
has recognized that it is the inherent role of the judiciary to
interpret constitutional provisions. See Matheson v. Ferry,
641 P.2d 674 (1982); Jenkins v. State. In the proper discharge
of their duty in this regard, the courts must necessarily defer
on some issues to the other branches of state government.
For example, the airing of generalized grievances *1150
and the vindication of public rights are properly addressed to
the legislature, a forum where freewheeling debate on broad
issues of public policy is in order.



To grant standing to a litigant,
who cannot distinguish himself from
all citizens, would be a significant
inroad on the representative form of
government, and cast the courts in
the role of supervising the coordinate
branches of government. It would
convert the judiciary into an open
forum for the resolution of political
and ideological disputes about the
performance of government.
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Baird v. State, Utah, 574 P.2d 713, 717 (1978).



An overstepping of appropriate restraints on judicial review
of such political and ideological disputes is not only
constitutionally and historically inappropriate, but also
unwise. Although the Utah judiciary is not life-tenured, the
following observation is applicable:



[R]epeated and essentially head-
on confrontations between the life-
tenured branch and representative
branches of government will not, in
the long run, be beneficial to either.
The public confidence essential to the
former and the vitality critical to the
latter may well erode if we do not
exercise self-restraint in the utilization
of our power to negative the actions of
the other branches.



United States v. Richardson, 418 U.S. 166, 188, 94 S.Ct.
2940, 2952, 41 L.Ed.2d 678 (1974) (Powell, J., concurring).



[7]  [8]  Therefore, despite our recognition of this Court's
power to “grant standing where matters of great public
interest and societal impact are concerned,” this Court will
not readily relieve a plaintiff of the salutory requirement of
showing a real and personal interest in the dispute. In light
of the historical, constitutional and practical considerations
discussed above, we engage in a three-step inquiry in
reviewing the question of a plaintiff's standing to sue. The first
step in the inquiry will be directed to the traditional criteria
of the plaintiff's personal stake in the controversy. One who
is adversely affected by governmental actions has standing
under this criterion. One who is not adversely affected has
no standing. A mere allegation of an adverse impact is
not sufficient. There must also be some causal relationship
alleged between the injury to the plaintiff, the governmental
actions and the relief requested. Because standing questions
are usually raised prior to the introduction of any evidence,
we will necessarily be required to make a judgment whether
proof of such a causal relationship is difficult or impossible
and whether the relief requested is substantially likely to
redress the injury claimed. K. Davis, Administrative Law
Treatise § 22.20 at 368–70 (1982 Supp.). If the plaintiff
satisfies this requirement, he will be granted standing and no
further inquiry is required.



If the plaintiff does not have standing under the first step,
we will then address the question of whether there is anyone
who has a greater interest in the outcome of the case than
the plaintiff. If there is no one, and if the issue is unlikely to
be raised at all if the plaintiff is denied standing, this Court
will grant standing. See, e.g., State v. Lewis, Alaska, 559
P.2d 630, 635 (1977). When standing is predicated on the
assertion that the issues involve “great public interest and
societal impact,” we will retain our practical concern that
the parties involved have the interest necessary to effectively
assist the court in developing and reviewing all relevant legal
and factual questions. The Court will deny standing when a
plaintiff does not satisfy the first requirement of the analysis
and there are potential plaintiffs with a more direct interest in
the issues who can more adequately litigate the issues.



The third step in the analysis is to decide if the issues
raised by the plaintiff are of sufficient public importance in
and of themselves to grant him standing. The absence of
a more appropriate plaintiff will not automatically justify
granting standing to a particular plaintiff. This Court must
still determine, on a case-by-case basis, that the issues
are of sufficient weight, see Jenkins v. Finlinson, Utah,
607 P.2d 289 (1980), *1151  and that they are not more
properly addressed by the other branches of government.
Constitutional and practical considerations will necessarily
affect our decisions in cases where a plaintiff who lacks
standing under step one nevertheless raises important public
issues. These are matters to be more fully developed in the
context of future cases.



[9]  In this case, Jenkins claims that he is bringing this
complaint as a resident of the state of Utah and as a “citizen,
taxpayer, registered voter and parent” who is a member of
a class of persons with a joint or common right against the
defendants. Jenkins is a resident of Salt Lake County and
has paid taxes to that entity. Jenkins is not a resident of the
Tooele, Davis, Ogden or Weber School Districts, the districts
which employ the educators/legislators named as defendants
in this action. Jenkins fails to make any allegations that he
is a resident of the legislative districts from which these
individuals were elected. His claimed personal stake in the
issue of educators serving as legislators is that they vote on
legislation which financially benefits them as employees of
the education system and that this adversely affects Jenkins
as a taxpayer.



Jenkins' mere reliance on his general status as a taxpayer and
citizen does nothing to distinguish him from any member of
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the public at large with regard to this dispute. His challenge is
extremely broad; he attacks the constitutionality of educators
serving in the Utah legislature, but makes no claim of a
particularized injury to himself by virtue of the claimed
wrong. Absent some claim of specific injury which is causally
related to the alleged illegal activity, Jenkins has not met the
traditional standing test articulated in step one above.



Jenkins further requests that we grant him standing under
the rationale that he raises questions of great public interest
and societal impact. We need not address that issue. Since
Jenkins' claim for standing on this issue is predicated solely
on the grounds of its public importance, we will not grant him
standing when the pleadings reveal other potential plaintiffs
with a more direct interest in this particular question. Jenkins'
interest as a resident of the state of Utah is certainly less
direct than the interest of the residents of the school districts
which employ these individuals or the legislative districts
from which they were elected. We need not and do not decide
here whether residents of those areas would have standing
to bring this complaint. We do find, however, that Jenkins'
interest is less direct than the interest of those living in the
relevant school districts or legislative districts. Therefore, we
will not invoke the standing doctrine of “great public interest
and societal impact” to consider his request for standing.



[10]  [11]  We also hold that Jenkins lacks standing to
present his claims that U.C.A., 1953, §§ 53–13–2 and
53–13–10 are unconstitutional. Section 53–13–10 provides
that members of boards of education shall be guilty of a
misdemeanor if those persons refuse or neglect “to enforce
the use of textbooks adopted by the [Utah State Textbook]
commission....” Jenkins does not allege that he is a member
of a local board of education and therefore cannot contend
that he is or is likely to be subject to prosecution under
this code section. In the absence of any such personal
adverse impact, Jenkins lacks standing to raise the issue
of the constitutionality of the statute. See Redwood Gym v.
Salt Lake City Commission, Utah, 624 P.2d 1138 (1981);
Cavaness v. Cox, Utah, 598 P.2d 349 (1979). Section 53–
13–2 states that use of the textbooks adopted by the state
textbook commission “shall be mandatory in all districts and
high schools of the state.” Jenkins fails to allege that this
mandate adversely affects him or his children, except insofar
as it may inflict some kind of “spiritual” discomfort caused
by the existence of a statute he believes is unconstitutional.
This Court may not issue an advisory opinion on this
question merely to relieve his discomfort. See Redwood Gym
and Baird. Further, members of local boards of education



constitute a class of potential plaintiffs with a more direct
interest in this question *1152  than Jenkins, and, therefore,
we will not address the question of whether Jenkins should be
granted standing because of the alleged public importance of
the issues involved.



[12]  Jenkins also requests that this Court enter an order
directing the “educator-legislators” to file a conflict of interest
disclosure statement concerning money allegedly received
from the Utah Education Association. U.C.A., 1953, § 67–
16–12 declares it a misdemeanor for a “public officer or
public employee [to] knowingly and intentionally” violate the
statute. The statute does not provide Jenkins with standing to
act as a private attorney general in the enforcement of this
statute. This Court will not presume to order these defendants
to do that which they are already required to do by statute, if
in fact the statute even applies to legislators.



[13]  Jenkins further requests this Court to permanently
restrain the Utah Education Association from providing gifts,
loans and other financial support to “educator-legislators.”
U.C.A., 1953, § 67–16–10 states that “[n]o person shall
induce or seek to induce any public officer or public employee
to violate any of the provisions of this act.” The appropriate
parties to initiate any action concerning violations of this
statute are in the executive and legislative branches. Jenkins'
position in this situation is identical to that of the citizenry at
large, and therefore he lacks standing to pursue this cause of
action.



II.



In the introductory portion of this opinion, we outlined the
relief sought by Jenkins in connection with payment of his
1980 property taxes. Apparently these claims, as well as
those discussed above, were dismissed by the district court
on the basis that Jenkins lacked standing, that he failed
to comply with the procedural requirements of the statutes
on governmental immunity, and that the doctrine of res
judicata applied. Unlike the issues concerning educators in
the legislature, none of the questions concerning taxation and
expenditures raised by Jenkins appear to have been previously
addressed to the district court or to this Court. Therefore, the
doctrine of res judicata does not apply. Thus, we must review
the district court's dismissal on the issues of standing and the
applicability of the Governmental Immunity Act.
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A.



Jenkins alleges that he paid $807.89 for property taxes in
1980. A copy of a Salt Lake County tax assessment form
in that amount is appended to his petition along with a
letter addressed to the Salt Lake County Treasurer. This
letter advised that Jenkins' taxes had been paid by Prudential
Federal Savings & Loan and that the payment of the tax was
under protest. The letter is dated November 29, 1980, the
date noted on the tax assessment forms as the deadline for
payment of the 1980 property taxes. U.C.A., 1953, § 59–11–
11 (Supp.1981) provides that when a party deems a levy to
be unlawful, “such party may pay under protest such tax ...
and thereupon the party so paying or his legal representative
may bring an action in the tax division of the appropriate
district court against the officer to whom said tax or license
was paid, or against the state, county, municipality or other
taxing unit on whose behalf the same was collected, to recover
said tax ... paid under protest.” No particular form of protest
is required, Murdock v. Murdock, 38 Utah 373, 113 P. 330
(1911), and in the absence of the creation of a tax court in
the district in which the action is filed, the bringing of an
action in the appropriate district court is deemed as being in
compliance with § 59–11–11. See U.C.A., 1953, §§ 59–24–
1 to –9 (Supp.1981 and Interim Supp.1983). For purposes of
our review, we assume Jenkins' allegations that he paid his
1980 property taxes and filed the letter of protest appended to
his petition are true.



[14]  The constitutionality or legality of a tax statute may be
raised in an action that is properly filed pursuant to § 59–11–
1 in the district court. See State Tax Commission *1153  v.
Wright, Utah, 596 P.2d 634 (1979). Therefore, Jenkins clearly
has standing to demand a refund of his 1980 property tax
based on his claim that the tax statute pursuant to which all
or part of that tax was assessed is unconstitutional. Jenkins'
specific claim is that the system of uniform funding of state
public education by local property taxes is unconstitutional.
We hold that Jenkins has standing to demand a refund of all
or part of his 1980 property taxes based on his allegation of
the unconstitutionality of this statutory scheme.



Jenkins also requests this Court to declare the providing of
public property and public services to religious organizations,
which are exempt by law from the payment of property taxes,
unconstitutional under Art. 1, Sec. 4 of the Utah Constitution.
This Court has long held that a taxpayer has standing to
prosecute an action against municipalities and other political



subdivisions of the state for illegal expenditures. In an early
case involving expenditures for the construction of a water
distribution system, we said:



To the extent that the water rates
are excessive his taxes are increased,
and the mere fact that it increases in
like proportion the taxes of all other
taxpayers does not deprive him of the
right to maintain an action to arrest the
waste of public funds.



Brummitt v. Ogden Waterworks Co., 33 Utah 289, 295–96, 93
P. 828, 831 (1908). See also Tooele Building Association v.
Tooele High School District, 43 Utah 362, 134 P. 894 (1913).



We have also extended the taxpayer's right to sue concerning
illegal use of public monies to include an action against the
state. In Lyon v. Bateman, 119 Utah 434, 228 P.2d 818 (1951),
we reviewed the various arguments for and against the grant
of such a taxpayer right of action and concluded that it should
be permitted in this state. “[A] taxpayer should be permitted
to enjoin the unlawful expenditure of tax moneys in which
he has a pecuniary interest, or to prevent increased levies for
illegal purposes.” Id. at 441, 228 P.2d at 821. In arriving at this
conclusion, we quoted with approval the following language
of the Illinois Supreme Court:



We have repeatedly held that
taxpayers may resort to a court of
equity to prevent the misapplication
of public funds, and that this
right is based upon the taxpayers'
equitable ownership of such funds
and their liability to replenish the
public treasury for the deficiency
which would be caused by the
misappropriation.



Id. at 443, 228 P.2d at 823 (quoting Fergus v. Russel, 270 Ill.
304, 110 N.E. 130 (1915)).



[15]  In applying the foregoing authorities to this case, we
note that Jenkins makes allegations concerning the limited
amount of private property in the state of Utah subject to state
taxation. He further alleges that because of the limited amount
of property available for taxation and the unconstitutional
expenditure of tax dollars on religious institutions which have
large property holdings but pay no property tax, he must pay
increased taxes as an owner of taxable private property. He
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has alleged that he is directly and adversely affected by this
governmental action. We hold that these allegations give him
standing under the test set out in Section I of this opinion. In
arriving at this conclusion, we need not determine the extent
of the adverse impact on Jenkins; we only conclude that he
has alleged a direct adverse impact which may be subject
to proof, and it is likely that if the governmental action is
declared unconstitutional, the adverse impact on Jenkins will
be relieved. We hold, therefore, that Jenkins has standing to
raise his claim concerning the unconstitutional expenditure
of public monies on tax exempt private property held by
religious organizations as part of his claim filed under U.C.A.,
1953, § 59–11–11 (Supp.1981).



B.



The motions of the defendants to dismiss Jenkins' entire
complaint were granted on the basis that he failed to comply
with the Utah Governmental Immunity Act. See U.C.A.,
1953, § 63–30–1 to –38 (1978 & *1154  Supp.1981 &
Interim Supp.1983). We need only address this issue in
connection with Jenkins' claim for the return of his property
tax under § 59–11–11 as those are the only causes of action
concerning which we have found Jenkins to have standing.



[16]  The district court found that Jenkins had failed to
comply with the notice and undertaking requirements of the
Governmental Immunity Act. Section 63–30–11 of that Act
now provides that:



[A]ny person having a claim for
injury against a governmental entity
or against an employee shall before
maintaining an action for an act
or omission occurring during the
performance of his duties, within the
scope of employment, or under color
of authority, shall file a written notice
of claim with such entity.



The word “injury” is defined in § 63–30–2(6) as “death,
injury to a person, damage to or loss of property, or any
other injury that a person may suffer to his person, or estate,
that would be actionable if inflicted by a private person or
his agent.” This definition of “injury” underscores the real
concern of the governmental immunity act, namely that “a
governmental entity, like individuals and private entities,
should be liable for an injury inflicted by it.” Standiford v.
Salt Lake City Corp., Utah, 605 P.2d 1230, 1234 (1980). See



also Thomas v. Clearfield City, Utah, 642 P.2d 737 (1982).
Jenkins' claim for an adjustment on his property taxes is
neither an “injury” as defined in § 63–30–2(6) nor is it an
“action under this act.” Jenkins is prosecuting this action
under a separate statutory authorization, § 59–11–11, which
predates the enactment of the Governmental Immunity Act
and which provides a distinct and separate basis for his claim
against the government. The cause of action authorized under
§ 59–11–11 has its own notice provision in the form of the
requirement to pay the tax under protest and has its own
statute of limitation. See U.C.A., 1953, § 78–12–31. It is not
governed by the notice or undertaking requirements in the
Governmental Immunity Act.



Jenkins seeks equitable relief in the form of a declaratory
judgment, in addition to a return of the property tax paid
under protest. In El Rancho Enterprises, Inc. v. Murray
City Corp., Utah, 565 P.2d 778, 779 (1977), we said that
the “common law exception to governmental immunity
pertaining to equitable claims has long been recognized in
this jurisdiction.” We held that neither the passage of time
nor the enactment of the Governmental Immunity Act has
eroded that principle. Id. at 780. In 1978, the statutory section
authorizing the suit in El Rancho, see U.C.A., 1953, § 10–7–
77, was repealed and such claims are now covered exclusively
by the Governmental Immunity Act. See Laws of Utah,
1978 ch. 27 § 12. These amendments do not undermine
the continued viability of our holding in El Rancho that
equitable claims of this nature for assessments made “without
authority of law,” are exempt from the notice requirements.
El Rancho, at 780. Because this holding is predicated on
the common law exception to governmental immunity for
equitable claims, such claims are also exempt from the
undertaking requirements of the Governmental Immunity
Act.



[17]  We also note that Jenkins has requested this Court to
order the Salt Lake County Tax Commission to create and
maintain certain records concerning private property which
is exempt from taxation. U.C.A.1953, § 59–11–2 provides
that “[i]f on examination it is found that any officer ...
has neglected or refused to perform any duty relating to
revenue, the attorney general must prosecute the delinquent.”
Jenkins has failed to allege any statute or rule which imposes
upon the tax commission a duty to maintain the records in
the manner he requests. Even if there were such a duty,
it is the responsibility of the attorney general to prosecute
officers who have neglected to maintain records. Jenkins
may of course seek any information which is relevant to his
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property tax claims through normal discovery procedures.
Any disputes concerning the availability and relevancy of this
information or the inconvenience of producing it in a specific
*1155  form would be appropriately addressed to the district



court pursuant to its power to control discovery.



III.



As we noted at the outset, the complaint in this case is
complicated and confusing. Plaintiff has not clearly identified
the specific parties to whom his allegations are directed. It is
unfortunate that the defendants did not request a clarification
of the complaint prior to proceeding with the motion to
dismiss. We have attempted to organize the issues presented
on appeal in order to address them. The district court's order
of dismissal is reversed insofar as it dismissed the causes of
action discussed in part II of this opinion, and affirmed in all
other respects. This case is remanded to the district court for
further proceedings consistent with this opinion.



HALL, C.J., and OAKS, J., concur.



WAHLQUIST, District Judge concurring and dissenting:
I dissent in part. I concur in the majority opinion except in the
particular referred to below.



I have read the plaintiff/appellant's pleading and brief and
have heard his argument. The plaintiff is not a member
of the bar. He appears pro se. He evidences considerable
academic training and intellectual control, but does not
perform in accordance with the customs of the bar. He
should not be rewarded with undue tolerance at the expense
of the defendants for appearing pro se, nor should his
communications be rejected because they are not ordinary in
the court setting. What he is alleging in layman's terms is
surprising, shocking and seems unbelievable; yet, he makes
his allegations in sober seriousness.



His allegations, as I understand he intends them, are:
there is an operating, grand conspiracy executed by a
large segment of the executive branch of the government
(involved in public education) to gain control over certain
important functions of the legislative branch. He has filed
one complaint that in pseudo-legalistic words embraces the
breadth of his allegations. When studied in the context of
independent paragraphs, it appears to be the allegations



of totally independent and unrelated complaints, but taken
as he seems to intend it, it is a related allegation. He
alleges that the vast majority of the state public school
teachers and many of the administrators are members of
a group (Utah Education Association) (hereafter “UEA”).
They are alleged to be united in the promotion of their
own interests and in the shaping of the school system in
accordance with their desires. The UEA allegedly secures
funds from the group that it uses to finance the election of
favorable legislative candidates, more particularly, teachers
and administrators. During the legislative term, the UEA
allegedly compensates the group for legislative and personal
expenses, even lost wages, if any. He claims that the UEA
makes it possible for the teacher/legislator to draw UEA
benefits, teachers' salaries, and legislators' compensation,
together with earned retirement benefits under both the
teachers' retirement program and the legislators' retirement
program simultaneously. Furthermore, all these duplicate
wages and benefits continue, not only during the legislative
term, but throughout the year, because of committee and
legislative hearings. He also alleges that their power in
the legislature far exceeds their number, because they are
a highly organized, unregistered, unrestricted lobby group
with the power to trade votes. They have access to the
floor of the legislature, assured of access to all information
in committee meetings and even in caucuses. The plaintiff
alleges that this results in innumerable laws not possible but
for this conspiracy. He alleges that the schools system is now
primarily supported by funds provided by the state legislature,
as opposed to the general intent that they be locally controlled
by school boards. He alleges that the taxing system for the
support of the school system results in favored treatment for
certain areas, e.g., that a property owner of a home located in
Emery County *1156  would pay only one-twentieth of the
taxes that a resident in Salt Lake County would pay for equal
ownership in a home. He further alleges that the legislature
has created a textbook commission and empowered the state
school superintendent to regulate not only public schools but
also private schools, so that the textbooks and curriculum are
controlled throughout the state in direct conflict with the state
constitutional provisions that state that the legislature will not
censure school books. He apparently is also convinced that
the UEA has formed an alliance with church groups through
parent groups, resulting in legislation and the administration
of laws to make property tax-exempt on the basis that it is
worship property or charitable property when, in fact, it may
be used to promote the evangelistic endeavors of the church
groups, their mutual welfare funds and their general activities
involving church schools and recreation. He alleges that it is
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impossible for a taxpayer to even discover which properties
are being treated as tax-exempt. He alleges that there is
no adequate remedy in the system because it is extremely
unlikely that any member of the UEA would bring a suit
over a dispute concerning legislative wages or benefits and
even more unlikely that any school board or school system
would do so. He further alleges that so long as one cannot
identify these tax-exempt properties or determine how they
are treated, a general law suit involving them is not likely
to reach the courts. He seems to be in agreement with the
late Martin Luther King, who attempted to bring about social
change or constitutional rulings by forcing controversies into
court.  See Jenkins v. State, Utah, 585 P.2d 442 (1978);
Jenkins v. Bishop, Utah, 589 P.2d 770 (1980); Jenkins v.
Finlinson, Utah, 607 P.2d 289 (1980). As a father of school
children and a taxpayer in Salt Lake County, he presses for a
judicial determination by paying his taxes under protest.



While the plaintiff seems to welcome judicial action on
any portion of these allegations, it would be illogical not
to look at his general overall allegation for whatever merit
it might have. It is noted that the same general melody of
his complaint can be heard periodically in the news media
in connection with legislative and school board elections.
In view of obvious public interest in the matter, I would



not dismiss it as a grandiose, paranoic delusion. 1  I would
return the case to the trial court with directions to hold an
evidentiary hearing to determine to what extent his allegations
may be supported by credible evidence; to hear what public



concerns are present that would indicate jurisdiction should
not be entertained; and to direct the trial judge to make a
discretionary finding as to whether this plaintiff is entitled
to have the courts entertain jurisdiction on the basis that he
alleges an important public constitutional issue that is not
likely to reach the courts by any other means and should be
determined if the separation of powers are to be properly
maintained. Such a determination would have to be made
after paying due respect to the constitutional provisions
that the legislature will be the judge of its own election
controversies and that broad matters of a political nature are
best determined in the legislative branch of government.



1 It is evident the plaintiff/appellant has taken instruction



from both Jenkins v. State, supra, and Jenkins v. Bishop,



supra. He now aims directly at the issues, wants an



evidentiary hearing and tactfully reminds the court that



in the past, individual justices have agreed and others



implied that the issue is one of importance.



STEWART, J., dissents.



HOWE, J., does not participate herein.



WAHLQUIST, District Judge, sat.



All Citations



675 P.2d 1145, 15 Ed. Law Rep. 1333
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103 P.3d 135
Supreme Court of Utah.



Heidi J. JUDD, personally and as the
natural parent and guardian of Athan



Montgomery, for and on behalf of Athan
Montgomery, Plaintiff and Appellant,



v.
Gregory DREZGA, M.D. and Tooele Valley



Regional Medical Center, Defendants and Appellee.



No. 20010646.
|



Nov. 5, 2004.



Synopsis
Background: Parent brought medical malpractice action on
behalf of child against doctor whose negligence in delivering
child caused child to suffer severe brain damage. The District
Court, Salt Lake County, Roger A. Livingston, J., reduced
the jury's damages award of $1,250,000 for noneconomic
damages to $250,000 based on statutory cap on such damages.
Parent appealed.



Holdings: The Supreme Court, Wilkins, Associate C.J., held
that:



[1] statutory cap on quality of life damages did not violate
open courts clause in state constitution;



[2] damages cap did not violate uniform operation of laws
provision in state constitution;



[3] damages cap did not violate due process;



[4] damages cap did not violate plaintiff's right to a jury trial;
and



[5] damages cap did not violate separation of powers doctrine.



Affirmed.



Durham, C.J., dissented and filed opinion joined by Nehring,
J.
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*137  Ralph L. Dewsnup, Paul M. Simmons, Salt Lake City,
for plaintiff.



Michael D. Zimmerman, James D. Gardner, David W. Slagle,
Brian P. Miller, Salt Lake City, for defendant.



Mark L. Shurtleff, Att'y Gen., Brent A. Burnett, Reed M.
Stringham, Asst. Att'ys Gen., Salt Lake City, for amicus State
of Utah.



Merrill F. Nelson, Elliott J. Williams, Andrew G. Deiss,
David C. Gessel, Salt Lake City, for amici Intermountain
Health Care, Inc., Utah Hospitals and Health Systems Ass'n,
and Utah Medical Ass'n.



Opinion



WILKINS, Associate Chief Justice:



¶ 1 Plaintiff Heidi J. Judd, personally and as the parent
and guardian of Athan Montgomery, appeals the trial court's
reduction of a jury's general damage award from $1,250,000
to $250,000. We affirm.



BACKGROUND



¶ 2 In 1997, Athan Montgomery was born with severe brain
damage as a result of Dr. Gregory Drezga's incompetence
in his failed attempt to deliver Athan with the use of
forceps. Athan's mother, Heidi J. Judd, sued Dr. Drezga
on Athan's behalf. Athan, who is now six, was three at
the time of trial. The jury, having heard the evidence
presented on behalf of Athan and Dr. Drezga, awarded Athan
$22,735.30 for amounts already expended to maintain his
life, and $1,000,000 as the amount necessary to maintain
his life during his expected—although shortened—life span.
The jury also awarded Athan $1,250,000 of so-called
“noneconomic” damages in recognition of the difference
between a life as a normal, healthy boy, and a life as he must
now live it: severely brain damaged, with drastically reduced
life experiences and expectations.



¶ 3 In 1986, the legislature enacted a statutory limitation
on some forms of damages recoverable by victims in
medical malpractice actions. Utah Code Ann. § 78–14–7.1
(2002). The limitation applies only to victims who have first
established the malpractice of the medical professional, as
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well as the extent of the damage done by the professional.
Moreover, for injuries occurring before July 1, *138  2001,
as Athan's did, the limit applies only to those who have
sustained over $250,000 in damages. Id. § 78–14–7.1(1)
(a). No limitation applies to persons whose life experience
is diminished or inconvenienced by a lesser amount, as
determined by a jury. Upon motion by Dr. Drezga, the trial
court reduced the jury's award to $250,000 pursuant to section
78–14–7.1(1)(a).



¶ 4 The damages that the statute limits are commonly referred
to by various names, but amount to the same measure: pain
and suffering, noneconomic loss, or general damages. The
terms “noneconomic loss” and “general damages” merely
euphemize what the damages truly represent—diminished
capacity for the enjoyment of life. The measure is actually the
difference between what life would have been like without
the harm done by the medical professional, and what it is like
with that additional burden. In Athan's case, the difference is
dramatic in terms of his abilities, his joys, his opportunities,
and his life expectancy. These damages are often called
“noneconomic” because they are a measure of the cost
neither of medical and other necessary care the malpractice
caused nor of decreased earning ability. Those damages are
considered more finite, measurable, and “economic” because
they are more easily calculated on the basis of projected
life expectancy, expected medical difficulties, and reduced
earning capacity. Economic damages on the other hand, are
not restricted, presumably because they are less likely to
be exaggerated by a jury, and also because they are “hard”
amounts, subject to careful calculation.



¶ 5 Athan's quality of life damages, the $1,250,000 awarded
by the jury that heard the evidence about his condition and
presumably compared it to a “normal” life experience, are the
only portion of his recovery that the legislature has limited.
The legislature imposed this cap because it was convinced
that doing so would limit malpractice insurance costs for
medical professionals, thereby helping to control excessively
high medical care costs and health insurance premiums paid
by most citizens and assuring a continued supply of medical
care to all. This was a policy choice made by the legislature,
as is its duty.



¶ 6 Judd asks us to consider whether the legislature's
limitation on Athan's recovery of quality of life damages from
Dr. Drezga is constitutionally infirm. In other words, she asks
us to review the protections afforded all citizens, including
Athan, by our state constitution, and conclude that these



protections are sufficient to protect Athan from the seemingly
arbitrary 80% reduction in the compensation available to
improve a life diminished in opportunity, satisfaction, and
accomplishment by the uncontested incompetence of Dr.
Drezga.



¶ 7 Specifically, Judd asks us to strike down the cap on quality
of life damages on any one or more of five Utah constitutional
grounds. She claims that, first, the cap violates the protections
of the open courts provision of article I, section 11; second,
the cap violates Athan's right to the uniform operation of
laws under article I, section 24; third, the cap violates the
guarantee of due process under article I, section 7; fourth,
the cap violates Athan's right to a jury trial in civil cases as
guaranteed by article I, section 10; and finally, the cap violates
the separation of powers protections of article V, section 1.



¶ 8 On appeal, Dr. Drezga does not contest the trial judge's
conclusion that his negligence was so clearly evident that
the question of his malpractice on Athan need not even be
considered by the jury. He also does not contest the award
to Athan of $1,022,735.30 for economic damages. Nor does
he contest the amount of the damages found by the jury
to compensate for Athan's diminished life experience—the
quality of life damages of $1,250,000. Instead, Dr. Drezga
argues that the trial court correctly reduced Athan's quality
of life damages based on the statutory cap on such damages
imposed by the legislature, and on our historic deference to
the decisions of the legislature on questions of public policy.
Dr. Drezga is joined in his defense by the Attorney General of
Utah, the Utah Medical Association, the Utah Hospitals and
Health Systems Association, and Intermountain Health Care.



*139  ANALYSIS



I. STANDARD OF REVIEW



¶ 9 We review the trial court's reduction of Athan's judgment
for correctness given the constitutional questions Judd raises.
Grand County v. Emery County, 2002 UT 57, ¶ 6, 52 P.3d
1148.



II. OPEN COURTS CLAUSE



[1]  ¶ 10 This court has held, since our decision in Berry ex
rel. Berry v. Beech Aircraft Corp., 717 P.2d 670 (Utah 1985),
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that citizens of Utah have a right to a remedy for an injury.
Article I, section 11 of the Utah Constitution provides: “All
courts shall be open, and every person, for an injury done to
him in his person, property or reputation, shall have remedy
by due course of law, which shall be administered without
denial or unnecessary delay.” Utah Const. art. I, § 11. As part
of our Berry jurisprudence, we have fashioned a test by which
we can discern whether the legislature had sufficient reason
to diminish or eliminate a previously existing right to recover
for an injury. Despite articulate and passionate arguments to
the contrary, we find no open courts violation in the cap on
quality of life damages imposed by Utah Code section 78–
14–7.1 as applied to Athan's damages. Athan's cause has been
allowed before and ruled upon by the courts, and his remedy
has been diminished, but not eliminated. The protections of
the open courts provision have not been offended.



¶ 11 Our past jurisprudence has clearly and firmly established
the following test for violations of the Open Courts Clause:



[S]ection 11 is satisfied if the law provides an injured
person an effective and reasonable alternative remedy “by
due course of law” for vindication of his constitutional
interest. The benefit provided by the substitute must be
substantially equal in value or other benefit to the remedy
abrogated....



... [I]f there is no substitute or alternative remedy provided,
abrogation of the remedy ... may be justified only if there
is a clear social or economic evil to be eliminated and the
elimination of an existing legal remedy is not an arbitrary
or unreasonable means for achieving the objective.



Berry, 717 P.2d at 680. The Attorney General invites us to
disavow our Berry line of cases, and to recognize that by
adopting the Berry approach we have assumed powers and
duties not properly held by the court, but reserved for the
legislature. This we decline to do. However, we recognize
an obligation of deference to legislative judgments in a
Berry review, and to the extent this differs from our prior
application of Berry, those prior applications are disavowed.
Accordingly, we now address the question at hand—whether
the cap on quality of life damages violates the Open Courts
Clause.



A. Substitute Remedy



¶ 12 Proceeding to our application of the Berry test, it is self-
evident that the cap on quality of life damages, which does



nothing more than reduce Athan's recovery, does not provide
a substitute remedy substantially equal to that abrogated.
Accordingly, we must consider the second portion of the
Berry test as it pertains to the damage cap—whether the
damage cap represents a reasonable, nonarbitrary method of
reducing increasing health care costs and other dangers that
the legislature views as clear social or economic evils.



B. Clear Social or Economic Evil



¶ 13 Recovery of quality of life damages in Athan's case is
limited to $250,000 by Utah Code section 78–14–7.1(1)(a).
Utah Code Ann. § 78–14–7.1(1)(a) (2002). The legislature's
stated purpose in enacting the cap is as follows:



The legislature finds and declares that the number of suits
and claims for damages and the amount of judgments and
settlements arising from health care has increased greatly
in recent years. Because of these increases the insurance
industry has substantially increased the cost of medical
malpractice insurance. The effect of increased insurance
premiums and increased claims is increased health care
cost, both through the health care providers passing the
cost of premiums to the *140  patient and through
the provider's practicing defensive medicine because he
views a patient as a potential adversary in a lawsuit.
Further, certain health care providers are discouraged from
continuing to provide services because of the high cost and
possible unavailability of malpractice insurance.



In view of these recent trends and with the intention
of alleviating the adverse effects which these trends are
producing in the public's health care system, it is necessary
to protect the public interest by enacting measures designed
to encourage private insurance companies to continue to
provide health-related malpractice insurance....



Id. § 78–14–2 (2002). Although the empirical truth of these
findings is a matter of some dispute, we will not undertake
the same investigation as the legislature, reviewing its data-
gathering methods and conclusions to determine whether the
stated legislative findings are perfectly correct. A court is ill-
suited to undertake investigation of such a nature. Our inquiry
under the “clear social or economic evil” portion of the Berry
test is more limited.



¶ 14 Both parties have cited various studies and articles,
that ostensibly support their position that there is or is
not a crisis in the health care industry caused in part
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by increased malpractice insurance premiums stemming
from the possibility of unlimited awards for quality of life
damages. Judd would have the court determine, based on this
information, that the crisis does not actually exist, thereby
rendering the cap unconstitutional under the Berry test.
Although Judd's arguments are well taken, and the court may
remain unconvinced of the wisdom of limiting quality of life
damages for severely injured victims like Athan, our power
does not extend so far as to permit imposition of our views



on such policy disputes. 1



1 The dissent argues not that there is no intelligent support



for the position taken by the legislature, but that there is



more, better, or more intelligent support for alternative



views. The defect in this approach is not in arguing that



one set of views ought to prevail over the other, but in



arguing that the views of a majority of members of this



court should prevail over those of the majority of the



legislature.



¶ 15 Our job as this state's court of last resort is to
determine whether the legislature overstepped the bounds
of its constitutional authority in enacting the cap on quality
of life damages, not whether it made wise policy in doing
so. Although there are indications that overall health care
costs may only be minimally affected by large damage
awards, there is also data that indicates otherwise. See, e.g.,
Lee v. Gaufin, 867 P.2d 572, 585–89 (Utah 1993) (noting
pricing and investment decisions by insurers, inflation, etc.,
as factors contributing to increased health care costs). But
see Office of Tech. Assessment OTA–BP–H–1 19, Impact
of Legal Reforms on Medical Malpractice Costs 64 (1993)
[hereinafter Impact of Legal Reforms ] (recognizing that “caps
on damage awards were the only type of State tort reform
that consistently showed significant results in reducing
the malpractice cost indicators”). When an issue is fairly
debatable, we cannot say that the legislature overstepped its
constitutional bounds when it determined that there was a



crisis needing a remedy. 2  Accordingly, we next consider
whether the elimination of Athan's right to collect unlimited
quality of life damages is a reasonable, nonarbitrary method
for achieving the legislature's stated purpose of controlling
medical malpractice premiums and health care costs.



2 Arguing against the presence of a clear social or



economic evil, Judd extensively cites this court's



discussion in Lee regarding the so-called medical



malpractice crisis. Lee involved a review under the



Utah Constitution's uniform operation of laws provision



of a limitations provision that applied without regard



to a victim's minority at the time of the injury. 867



P.2d at 576–77. The reason for the court's declaration



of unconstitutionality in Lee was that “[t]he legislative



means for solving the insurance problem by cutting off



the malpractice claims of minors simply does not further



the legislative objective.” Id. at 588. That question is



different from the one now facing this court, and our



review in Lee of the effect of that limitations provision



does not apply. We will address the uniform operation



of laws provision in connection with the problem now



before us later in this opinion.



C. Nonarbitrary, Reasonable Nature of Cap



¶ 16 We cannot conclude that the cap on quality of life
damages is arbitrary or unreasonable. *141  The legislature's
determination that it needed to respond to the perceived
medical malpractice crisis was logically followed by action
designed to control costs. Although malpractice insurance
rates may not be entirely controlled by such matters, they are
undoubtedly subject to some measure of fluctuation based on
paid claims. Impact of Legal Reforms, supra, at 73 (noting
that “caps on damages ... lead to lower insurance premiums”).
Thus, one nonarbitrary manner of controlling such costs is
to limit amounts paid out. Intuitively, the greater the amount
paid on claims, the greater the increase in premiums. Limiting
recovery of quality of life damages to a certain amount
gives insurers some idea of their potential liability. Id. at 64
(“Minimizing these large awards may allow insurers to better
match premiums to risk.”). While we recognize that such a
cap heavily punishes those most severely injured, it is not
unconstitutionally arbitrary merely because it does so. Rather,
it is targeted to control costs in one area where costs might
be controllable.



¶ 17 Despite this court's concerns about the wisdom of
depriving a few badly injured plaintiffs of full recovery,
the cap is also constitutionally reasonable. Rather than cap
all damages, like the cap struck down in Condemarin v.
University Hospital, 775 P.2d 348 (Utah 1989), the limitation
on recoverable damages in this case is narrowly tailored,
by limiting quality of life damages alone. While Judd notes
that Utah has not seen large damage awards in significant
numbers, this position ignores at least one important factor.
Although quality of life damages are very real, they are
also less susceptible to quantification than purely economic
damages. As amici point out, “[t]he estimated value of future
costs forms the basis of the [insurance] rate-setting process.”
The difficulty of predicting quality of life damages must
be considered by insurers when setting rates and planning
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reserves. At least in some measure, then, predicting and
controlling future costs can result in lower insurance rates.
Taken as one of a number of measures enacted to help control
health care costs, the cap on quality of life damages is thus a
reasonable approach.



¶ 18 Having determined that the damage cap is designed to
eliminate a social or economic evil, and that it is a reasonable,
nonarbitrary means for doing so, we conclude that Utah Code
section 78–14–7.1 does not violate article I, section 11 of the
Utah Constitution.



III. UNIFORM OPERATION OF LAWS



[2]  [3]  [4]  ¶ 19 Judd next argues that section 78–14–
7.1 violates the Utah Constitution's uniform operation of laws
provision found in article I, section 24. This provision guards
against discrimination within the same class and helps ensure
that statutes establishing or recognizing rights for certain
classes do so reasonably given the statutory objectives.
Malan v. Lewis, 693 P.2d 661, 670–71 (Utah 1984). We
employ heightened scrutiny under article I, section 24 when
reviewing legislation that “implicates” rights under article
I, section 11. Lee, 867 P.2d at 581. Sustaining legislation
against an article I, section 24 challenge alleging that one's
rights under the Open Courts Clause are constitutionally
discriminated against requires the court to find that the
challenged legislation “(1) is reasonable, (2) has more than
a speculative tendency to further the legislative objective
and, in fact, actually and substantially furthers a valid
legislative purpose, and (3) is reasonably necessary to further
a legitimate legislative goal.” Id. at 583. Although it causes
great hardship for a small, severely injured group of plaintiffs,
we find that the damage cap is reasonable, and it substantially
furthers and is reasonably necessary to the legislative goal
of decreasing health care costs and ensuring the continued
availability of health care.



¶ 20 Judd's arguments before this court identify three
important ways that the cap on quality of life damages might
be unconstitutionally discriminatory. First, Judd notes that
the limitation applies only to victims of medical malpractice,
not to victims of other torts. Second, Judd points out that
only medical malpractice victims with significant quality of
life damages, as opposed to special damages, are affected.
Last, Judd recognizes that the cap impacts only those who are
most severely injured. We evaluate the damage cap under the



heightened scrutiny *142  standard with reference to these
classifications.



¶ 21 In connection with our discussion of the Open Courts
Clause, supra ¶¶ 10–18, we determined that the damage
cap was a reasonable method of implementing the legitimate
legislative purpose of limiting health care costs and ensuring
the continuing availability of health care resources. That
discussion bears on this section as well. However, in order to
sustain the damage cap under article I, section 24, a higher
standard must be met. The cap on quality of life damages must
be reasonably necessary to achieve the goals, and, in fact,
actually and substantially further them.



¶ 22 As we recognized above in connection with our analysis
under the Open Courts Clause, we do not proceed in our
analysis under article I, section 24 as if we were called upon
to answer these questions in the first instance. Instead, we
carry out our role as the state's court of last resort, called
upon to identify the boundaries of the constitution, giving
appropriate deference to the policy choices of the citizens'
elected representatives. Our review of the arguments and
information presented by the parties and amici reveals that
the cap meets the standard for constitutionality set by article
I, section 24.



¶ 23 With regard to controlling health care costs, a report
authored by Congress's Office of Technology Assessment
evaluated six different empirical studies and concluded
that “caps on damage awards were the only type of State
tort reform that consistently showed significant results
in reducing the malpractice cost indicators.” Impact of
Legal Reforms, supra, at 64. This reveals that such caps
may be considered reasonably necessary to implement the
legislature's policy of controlling malpractice insurance costs,
and thus health care costs. However, the caps appear not
only to be reasonably necessary, but to have an actual and
substantial impact. This can be seen from a review of the
actions and experiences of other states.



¶ 24 A study addressing California's experience with damage
caps reported that “caps on noneconomic damages tend to
be particularly effective in reducing costs because of the
extreme variability of damage award[s] attributable to pain
and suffering.” LECG, Inc., California's MICRA Reforms:
How Would a Higher Cap on Non–Economic Damages Affect
the Cost of and Access to Health Care? 7 (1998) [hereinafter
California's MICRA Reforms ]. As the aforementioned Office
of Technology Assessment report indicated, “[e]ven though
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caps on damages directly affect only a small minority of
cases, this minority often accounts for a disproportionate
share of total malpractice payments. In addition, it is the large,
unexpected claim that makes it difficult for insurers to plan
reserves.” Impact of Legal Reforms, supra, at 64. Thus, Judd's
unreasonableness argument, premised on the fact that there
are relatively few claims in Utah subject to the cap, is not
sufficiently compelling. It appears that the enactment of a cap
allows sufficient quantification of quality of life damages to
have a substantial impact on insurance rates.



¶ 25 The Board of Trustees of the American Medical
Association has reported to its House of Delegates that the
presence of a cap on noneconomic damages in California
has stabilized local malpractice insurance rates at some of
the lowest levels in the nation. American Medical Ass'n,
Report 35 of The Board of Trustees 6 (2002). That same
report compared the malpractice insurance rates paid by
physicians in California to those paid by physicians in
Nevada, where there was no cap on damages. Nevada
physicians paid considerably more for comparable insurance
than did California physicians—ranging from 42.8% higher
premiums in the family and general practice field to 93%
more in obstetrics and gynecology. Id. at 6–7. In short, there
is sufficient evidence that caps on quality of life damages do
have an actual impact on the cost of malpractice insurance.



¶ 26 The legislature also identified ensuring the continuing
availability of health care resources as one of its purposes.
Utah Code Ann. § 78–14–2 (2002). This concern appears
to be equally as valid as, and related to, controlling costs.
Nevada's recent experience illustrates the effect of high
malpractice insurance rates on the availability of health
*143  care resources. In July 2002, Las Vegas's only Level



1 trauma center closed. William Booth, Las Vegas Trauma
Center Closes as Doctors Quit, Wash. Post, July 4, 2002,
at A2. The closure of the trauma unit was precipitated by
the resignation of virtually all of the facility's surgeons,
who left because of the soaring cost of insuring themselves
against malpractice. Id. After the closure, the nearest trauma
center was 188 miles away from Las Vegas. Id. Nevada's
experience, while extreme, is not unique. Doctors in other
states reportedly have moved or given up their practices, at
least in part because of rising malpractice insurance rates. See
Mary Brophy Marcus, Healthcare's “Perfect Storm”, U.S.
News & World Rep., July 1, 2002, at 39. While there is little
indication that Utah faces an acute problem like Nevada's, the
constitution does not compel the legislature to ignore such
matters.



¶ 27 While the damage cap does indeed discriminate
against medical malpractice victims with the most severe
noneconomic injuries, it does so reasonably, given the
statute's purpose. In order to control costs and provide
for the continuing availability of health care resources,
the legislature was faced with a number of choices. By
deciding which reforms to enact, it necessarily discriminated.
However, the classifications established by the statute meet
the heightened scrutiny test.



¶ 28 Although the classifications deny some victims a
full recovery while allowing such a recovery to others,
the classifications are not unconstitutional. While medical
malpractice victims are deprived of a measure of their remedy
where other tort victims are not, enacting damage caps on
all tort victims would be imprudent and overbroad given
that the legislature's goal was to control health care costs.
Additionally, although medical malpractice victims, those
with primarily noneconomic, or quality of life, damages,
are punished by the limitation when compared with those
whose injuries are largely economic, this discrimination is
permissible given the cap's purpose of controlling costs.
As noted above, “caps on noneconomic damages tend to
be particularly effective in reducing costs because of the
extreme variability of damage award[s] attributable to pain
and suffering.” California's MICRA Reforms, supra, at 7.
Thus, it appears there is support for the proposition that a large
measure of the problem identified by the legislature results
from fluctuation in cases with high noneconomic damages,
and a cap which targets just those problems is therefore
not unconstitutional. Because the crisis identified by the
legislature is primarily precipitated by the potential for large,
unpredictable judgments, establishing a cap that prevents
only those types of judgments is reasonably necessary to
achieve the legislative purpose, despite punishing the most
severely injured victims.



¶ 29 When attempting to resolve problems of policy, the
legislature is inevitably forced to draw lines. In this instance
the legislature has chosen to enact a cap, limiting the right
to recover quality of life damages to $250,000. This cap
severely injures young Athan, who will live a life greatly
diminished by Dr. Drezga's negligence. But that is a policy
choice made by the legislative branch, and we cannot say that
it is unconstitutional. The legislature's purpose in enacting
the damage cap is a valid and legitimate one. The cap is a
reasonably necessary means of achieving that purpose, and it
actually and substantially furthers it. Therefore, the damage
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cap is permissible under article I, section 24 of the Utah
Constitution.



IV. DUE PROCESS



[5]  [6]  ¶ 30 Next, Judd challenges the legislatively-
imposed cap on quality of life damages on the ground that it
violates Athan's right to due process under article I, section
7 of the Utah Constitution. Generally, we apply a rational
basis test in substantive due process cases. Wells v. Children's
Aid Soc'y of Utah, 681 P.2d 199, 206 (Utah 1984). However,
this rational basis test is replaced by a more stringent test in
cases where the rights impacted by the legislation are deemed
to be “fundamental.” Id. Judd argues that we should use
such heightened scrutiny in Athan's case. However, because
article I, section 11 rights are not properly characterized
as “fundamental,” we will apply the rational basis test. See
*144  Condemarin, 775 P.2d at 359–60 (citing Berry, 717



P.2d at 677).



[7]  ¶ 31 In harmony with our discussion in the sections
above, we conclude that the cap on Athan's recovery of
quality of life damages satisfies the rationality standard
demanded by article I, section 7. The legislative concern
with rising health care costs and fears about the continued
availability of services are legitimate governmental issues.
Finding that there was a problem to be remedied, the
legislature enacted the damage cap as a targeted measure
designed to minimize increases in costs and decreases
in services. Far from the absolute cap invalidated in
Condemarin, the cap on quality of life damages has no impact
on a victim's recovery of damages for actual expenses, loss
of earning capacity, or other economic measures of injury.
Rather, it is limited to the one area where caps have proven
effective—quality of life damages, which are difficult to
predict but nevertheless must be accounted for by insurers.
California's MICRA Reforms, supra, at 7. Far from being an
arbitrary and unreasonable legislative response, then, section
78–14–7.1 represents the measured application of legislative
tools to a real problem and is therefore constitutional under
article I, section 7.



V. RIGHT TO A JURY TRIAL



¶ 32 The Utah Constitution guarantees parties the right to
a jury trial in a civil case. Utah Const. art. I, § 10; Int'l
Harvester Credit Corp. v. Pioneer Tractor & Implement, Inc.,



626 P.2d 418, 420–21 (Utah 1981). 3  Judd argues that the
cap on quality of life damages infringes this right because it
prevents Athan from recovering an amount equal to the jury's
determination of damages. We hold that the damage cap does
not violate Athan's right to a jury trial.



3 Article I, section 10, however, identifies only the right



to jury trial in capital cases as “inviolate,” and gives the



legislature some authority to regulate other jury trials, at



least as to the number of jurors.



¶ 33 There are essentially two lines of cases addressing
whether a cap on damages deprives a victim of the right to a
jury trial. Both lines of thinking are analytically simple and
reasonable. One position is that the jury's right to determine
damages extends not only to a factual assessment of their
amount, but also to an actual award of those damages. See,
e.g., Sofie v. Fibreboard Corp., 112 Wash.2d 636, 771 P.2d
711, 720–23 (1989) (holding damage cap unconstitutional
because it invaded jury's right to determine damages). The
other position is well-embodied in the case of Etheridge v.
Med. Ctr. Hosp., which notes that “although a party has the
right to have a jury assess his damages, he has no right to
have a jury dictate through an award the legal consequences
of its assessment.” 237 Va. 87, 376 S.E.2d 525, 529 (1989).
We subscribe to the latter view.



[8]  [9]  [10]  ¶ 34 As the Etheridge case correctly notes,
it is the jury's duty to determine the amount of damages a
plaintiff in fact sustained, but it is up to the court to conform
the jury's findings to applicable law. Id. We recognize that
damages are a question of fact, and that questions of fact are
distinctly within the jury's province. Ricks v. Budge, 91 Utah
307, 64 P.2d 208, 213 (1937). However, the jury is always
guided and constrained by the court through appropriate
instructions. Id. (“While the law cannot ... determine with
absolute certainty what damages, if any, plaintiff may be
entitled to, still those are questions which a jury under proper
instructions from the court must determine.” (emphasis
added)). The damage cap enacted by the legislature represents
law, similar to an element of a claim to which the trial court
must comport the jury's factual determinations.



¶ 35 Perhaps the most important reason behind the right to
a jury trial is “to assure a fair and equitable resolution of
factual issues.” 50A C.J.S. Juries § 19 (1997). Athan's jury
fulfilled this role when it determined, based on its view of the
evidence, that his quality of life was diminished to the extent
of $1,250,000. However, the law as enacted by the legislature
does not provide for such an award, and the trial court was
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compelled to apply the law to the jury's verdict and reduce the
award to $250,000. So structured, the damage cap does not
violate *145  Athan's right to a jury trial because it allows
the jury to determine the facts in the first instance, before
requiring the court to apply relevant law to the jury's verdict.



VI. SEPARATION OF POWERS



¶ 36 Judd next argues that the damage cap violates article V,
section 1 of the Utah Constitution, the separation of powers
provision. The cap does so, Judd says, because it essentially
allows the legislature to determine judicial controversies by
fixing damages. We disagree.



¶ 37 We have recognized that judicial power is “ ‘the power
to hear and determine controversies between adverse parties
and questions in litigation.’ ” Timpanogos Planning & Water
Mgmt. Agency v. Cent. Utah Water Conservancy Dist., 690
P.2d 562, 569 (Utah 1984) (quoting Citizen's Club v. Welling,
83 Utah 81, 27 P.2d 23, 26 (1933)). Judicial power is,
however, constrained by the law enacted by the legislature. As
one former member of this court put it, “[t]he power to declare
what the law shall be is legislative. The power to declare what
is the law is judicial.” Ritchie v. Richards, 14 Utah 345, 47 P.
670, 675 (1896) (Bartch, J., concurring).



[11]  ¶ 38 There is a legitimate and long-established role
for legislative involvement in jury trials. For example, the
legislature establishes standards of proof, elements of torts
and crimes, and otherwise controls much of the law upon
which jury instructions are based. Given that extensive role in
so many aspects of the jury trial process, it is incorrect to view
the right to a jury determination of the facts of a case to be so
broad as to prohibit any legislative involvement in the types
and extent of damages that may be awarded. The damage
cap represents law to be applied, not an improper usurpation
of jury prerogatives. Consequently, it does not violate the
separation of powers provision of the constitution.



CONCLUSION



¶ 39 We affirm the trial court's ruling limiting Athan's
recovery of quality of life damages to $250,000 because the
constitution does not prohibit it, despite its consequences to
Athan.



¶ 40 The cap is designed to reduce health care costs,
increase the availability of medical malpractice insurance,
and secure the continued availability of health care resources
—all legitimate legislative goals given the clear social and
economic evil of rising health care costs and a shortage of
qualified health care professionals. In attempting to meet
its goals, the legislature has not unreasonably or arbitrarily
limited recovery. Rather, it has chosen to place a limit on
the recovery of “noneconomic” quality of life damages—
one area where legislation has been shown to actually and
substantially further these goals. Applying each individual
test, we conclude that the open courts, uniform operation of
laws, and due process provisions of our constitution are not
offended by the damage cap. Additionally, neither the right
to a jury trial nor the constitutional guarantee of separation of
powers is offended by the cap. Affirmed.



¶ 41 Justice DURRANT and Justice PARRISH concur in
Associate Chief Justice WILKINS' opinion.



DURHAM, Chief Justice, dissenting:
¶ 42 I respectfully dissent. The majority opinion analyzes
the plaintiff's constitutional claims under the wrong standard
of review and reaches the wrong result. The plaintiff has
challenged the statute in question as a violation of due
process, equal protection, the remedies clause of Utah's “open
courts” provision, the separation of powers doctrine, and the
right to a jury trial. Despite the protection each of these rights



receives in the Utah Constitution, 1  and despite this court's
clear precedent requiring a heightened standard of review in
such challenges, the majority instead identifies a need for
“deference to legislative judgments in a Berry review” and
specifically rejects heightened scrutiny in favor *146  of a
“rational basis” standard. In particular, the opinion ignores
the majority holding of this court in Wood v. University
Medical Center that “most, if not all, of [article I] rights have
generated some form of heightened judicial scrutiny” and that
“[n]otwithstanding the presumption of constitutionality we
give to statutes, this court has consistently applied various
forms of heightened review when article I rights are at issue.”
2002 UT 134, ¶¶ 37–46, 67 P.3d 436. Under the proper
standard of review, this statute fails. Because that result is
required under sections 10 and 11 of article I, and under article
V, I will discuss only the issues raised under those provisions.



1 The separation of powers requirement is found in article



V of the Utah Constitution. The other rights listed are
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protected in the “Declaration of Rights,” article I of the



Utah Constitution.



I. REMEDY BY DUE COURSE OF LAW



¶ 43 This court has analyzed section 11 claims using a
“balancing” approach. Berry ex rel. Berry v. Beech Aircraft
Corp., 717 P.2d 670, 683 (Utah 1985). In Berry, as we later
explained, we determined that legislative attempts to abrogate
section 11 rights should “be closely examined by this Court
and struck down when the disability they seek to impose on
individual rights is too great to be justified by the benefits
accomplished or when the legislation is simply an arbitrary
and impermissible shifting of collective burdens to individual
citizens.” Condemarin v. Univ. Hosp., 775 P.2d 348, 358
(Utah 1989).



¶ 44 The collective burden this statue imposes on individual
citizens is significant. To be clear about the nature of the
capped damages at issue, noneconomic damages are real;
they are intended to compensate victims of negligence for
such things as chronic pain, disfigurement, and (as in this
case) the loss of a normal life. The suggestion that they are
somehow “soft” damages, or less quantifiable than economic
damages, is, in my view, a red herring. Projected earnings
and costs of future treatment and care, to name two typical
elements of “economic” damages, are by no means exempt
from uncertainty and the need for guesswork by juries
(who regularly hear extensively from competing experts
on these questions). Once one acknowledges the fact that
noneconomic damages, fully as much as economic ones, are
truly compensatory, not “extras” or “freebies,” for individual
injured plaintiffs, the degree of the legislature's invasion of an
individual's right under section 11 to a remedy is apparent.



¶ 45 Furthermore, I regard as extremely problematic the
majority's wholesale acceptance of the rationale that, because
damage awards for noneconomic damages are unpredictable,
they are more acceptable targets for legislative diminution
or destruction. The unpredictability of a jury's determination
of the value of all losses, including noneconomic losses, has
been, from the earliest beginnings of our tort system, an
essential part of the deterrent function of tort law. One need
go no further than the Ford Pinto case, where the evidence
disclosed that Ford Motor had actually calibrated the relative
costs of fixing its defective cars versus paying a few adverse
verdicts—and opted to pay the verdicts—to be confronted
with the flaw in the predictability argument. Grimshaw v.



Ford Motor Co., 119 Cal.App.3d 757, 174 Cal.Rptr. 348,
360–62 (Ct.App.1981).



¶ 46 Lastly, the majority opinion takes insufficient account,
I believe, of the arbitrary method by which the statute
distributes the cost of its solution to the so-called malpractice
crisis. The most seriously harmed plaintiff is likely to
receive the smallest fraction of his or her actual damages,
while the less injured are likely to receive much higher,
or even total, compensation for the injuries they suffer. A
more graphic illustration of the “impermissible shifting of
collective burdens to individual citizens,” Condemarin, 775
P.2d at 358, is hard to imagine, and it is the most vulnerable
and voiceless citizens who bear the brunt of this shift.



¶ 47 Against this extreme cost to the few victims whose
injuries and suffering are severe and perhaps (as with this
plaintiff) lifelong is to be considered the legislature's rationale
for inflicting such damage on individual rights. The majority
defers entirely to the legislature's “fact-finding” process
and cites rather extensively to specific sources supporting
the legislature's conclusions that high jury verdicts are
the major cause of high medical malpractice premiums.
*147  This conclusion is entirely inconsistent with Utah's



long experience with juries in these cases. Utah juries are
demonstrably reluctant to award high pain and suffering
awards. In fact, according to the most recent statistics from
the National Practitioner Data Bank, Utah ranks fiftieth
among all the states and the District of Columbia in
the median size of verdicts awarded in malpractice cases.
This fact undermines the notion that jury verdicts have
anything to do with premiums in this state. N.P.D.B. Ann.
Rep. tbl.9 (2002), available at http://www. npdb-hipdb.com/
pubs/stats/2002_NPDB_Annual Report.pdf. While we owe
deference to legislative judgments on policy questions
generally, we do not grant immunity to constitutional review
on the basis of legislative assertions of “fact” that have
no demonstrated basis in reality. No one would claim, for
example, that if the legislature “determined,” contrary to well-
established scientific evidence, that childhood vaccinations
caused autism, it could properly impose negligence liability
on medical practitioners administering the vaccines.



¶ 48 In addition to its uncritical acceptance of the legislature's
perception that high jury verdicts in Utah are the cause of
the problem this statute purports to address, the majority fails
to acknowledge the numerous recent studies attributing rises
in insurance premiums to phenomena within the insurance
industry itself, rather than to the size of jury verdicts. See
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app. A. Discussing his landmark Harvard study on medical
malpractice, Paul Weiler notes the critical limitations of
available evidence in determining the relationship between
medical malpractice litigation and insurance premiums and
the inherent unfairness and high social cost of damage
caps as a response in the absence of any showing of
their effectiveness. Paul Weiler, Medical Malpractice on
Trial 7–16, 56–61 (1991); see also Thomas B. Metzloff,
Understanding the Malpractice Wars, 106 Harv. L.Rev.
1169, 1177–87 (1993) (book review). Weiler's New York-
based study was reproduced in Utah and Colorado with
significantly similar results. David M. Studdert & Troyen
A. Brennan, Beyond Dead Reckoning: Measures of Medical
Injury Burden, Malpractice Litigation, and Alternative
Compensation Models from Utah and Colorado 33 Ind.
L.Rev. 1643, 1677 (2000). Another author points out that
emerging data severely undermine the traditional view of the
causes of the so-called medical malpractice “crisis”:



As much as the [traditional] hypothesis concerning the
roots of the malpractice crisis makes intuitive sense, recent
studies have shown that it is simply not accurate. Rather,
these studies (discussed below) demonstrate that it is
the economy, and not an increase in litigation, which
accounts for the various malpractice crises. However, these
studies go further and attack the traditional perspective as
rhetoric propagated by the insurance industry and foisted
upon the medical community and public as an excuse for
skyrocketing rates....



These studies, performed by a coalition of nearly 100
consumer groups around the country entitled “Americans
for Insurance Reform” (“AIR”), are perhaps most
surprising for their conclusion that there has historically
been no relation between malpractice payouts and
premiums. Contrary to the cause and effect supposition
discussed above, the AIR studies found that over the past
thirty years, the amount that medical malpractice insurers
have paid out (including jury awards as well as settlements)
directly tracks the rate of medical inflation. Thus, despite
the alarms rung as a result of the breakdown of the
traditional doctor-patient relationship and the increased
media attention paid to medical mistakes and jury verdicts,
this has not translated to a resulting explosion in payouts to
medical malpractice claimants.



Premiums, the studies found, are a different story. Rather
than correspond to payouts, they rise and fall in direct
relation to the state of the economy. More specifically,
premiums rise when interest rates fall. Examining the two



prior malpractice crises (which occurred in the mid 1970s
and mid 1980s respectively), the studies found that the
crises occurred during years of a weakened economy and
falling interest rates. Although each crisis *148  brought
attempts at malpractice reform in many states, it only
subsided when the economy finally recovered and interest



rates rose. 2



2 I am aware that the majority opinion has cited studies



supporting contrary inferences from the data. That fact



illustrates my point. How are the courts to fulfill their



roles as guardians of the rights guaranteed in our



constitution when the legislature posits certainty where



it obviously does not exist, relies on that so-called



certainty as a basis for contravening those rights, and



then demands deference to its enactments?



Mitchell J. Nathanson, It's the Economy (and Combined
Ratio), Stupid: Examining the Medical Malpractice



Litigation Crisis Myth and the Factors Critical to Reform,
108 Penn. St. L.Rev. 1077, 1081–82 (2004).



¶ 49 Given the extensive debate and the lack of empirical
or expert consensus on the cause of increasing insurance
costs, the legislature, however persuaded it may be by
one set of assertions, may not properly deprive individual
victims of their constitutional right to receive jury-determined
compensation for their losses in the absence of overwhelming
evidence that the public interest can only be protected by the
deprivation. Such a state of affairs currently does not exist;
indeed, many thoughtful experts have propounded numerous
responses to the situation that would involve no infringement
of constitutional rights of citizens. See, e.g., Weiler, supra,
at 93–161; see also sources referenced in appendix B. The
insistence of our past jurisprudence in this area that the
legislature provide some substitute remedy, some quid pro
quo, speaks to the high burden borne by those who seek
to justify a statute like this. That burden has not been met
here. In essence, the majority concludes that the constitutional
rights at issue here are so negligible that any “reasonable”
need identified by the legislature is sufficient to permit their
destruction. I disagree. As we said in Berry, the basic purpose
of article I, section 11 is “to impose some limitation on that
power for the benefit of those persons who are injured in
their persons, property, or reputations since they are generally
isolated in society, belong to no identifiable group, and rarely
are able to rally the political process to their aid.” 717 P.2d
at 676.
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II. RIGHT TO JURY TRIAL



¶ 50 Article I, section 10 of the Utah Constitution guarantees
the right to a jury trial in civil cases. The majority suggests
that this guarantee does not protect the right to benefit from
the result of a jury trial, but only the process of having one.
On this theory, the legislature could establish maximum (or
minimum) recoveries in virtually every civil case without
implicating the nature of the underlying right to jury trial.
Such an argument, in my view, is absurd. Thomas Jefferson
said, “I consider [trial by jury] as the only anchor ever
yet imagined by man, by which a government can be held
to the principles of its constitution.” 3 The Writings of
Thomas Jefferson 71 (H.A. Washington ed., 1861), quoted
in Parklane Hosiery v. Shore, 439 U.S. 322, 344 n. 10, 99
S.Ct. 645, 58 L.Ed.2d 552 (1979) (Rehnquist, J., dissenting).
Speaking of the jury's fundamental role in our legal structure,
the United States Supreme Court has observed: “The founders
of our Nation considered the right of trial by jury in civil
cases an important bulwark against tyranny and corruption, a
safeguard too precious to be left to the whim of the sovereign,
or, it might be added, to the judiciary.” Parklane, 439 U.S.
at 343, 99 S.Ct. 645. Even earlier, in 1935, the Court stated
that “[m]aintenance of the jury as a fact-finding body is of
such importance and occupies so firm a place in our history
and jurisprudence that any seeming curtailment of the right
to a jury trial should be scrutinized with the utmost care.”
Dimick v. Schiedt, 293 U.S. 474, 486, 55 S.Ct. 296, 79 L.Ed.
603 (1935).



¶ 51 In International Harvester Credit Corp. v. Pioneer
Tractor & Implement, Inc., 626 P.2d 418 (Utah 1981), we
described the institution of civil jury trial as “deeply rooted
in our basic democratic institutions and so important in the
administration of justice, not only as a buffer between the
state and the sovereign citizens of the state, but also as a
means for rendering justice between citizens.” Id. at 420. Of
what use is such a right if the legislature has the power to
nullify the jury's function by imposing arbitrary *149  limits
on the jury's impact on the result of a case? Presumably, if
the legislature declared that, in actions for defamation, any
damages awarded by the jury should be reduced to the sum
of $1.00, the majority, under its logic here, would uphold
the statute as not affecting the right to a jury trial. Likewise,
I suppose, if the legislature enacted a statute providing that
whenever a jury returned a verdict for plaintiffs in any tort
action, the verdict was to be reduced to zero and the claim
dismissed, the majority might conclude that the trial court



was merely applying the “law” to a jury finding rather than
intruding on the process of a jury trial in violation of the Utah
Constitution.



¶ 52 This court declared as early as 1896 that the
determination of damages, including noneconomic damages,
is part and parcel of the function of the civil jury:



The amount which the injured party
ought to recover is referred to
the sound discretion of the jury;
and the elements or factors which
should be taken into consideration
are the plaintiff's injured feelings and
tarnished reputation, the nature of
the imputation, and the character,
condition, and influence of the parties
as they may be shown by the evidence.



Fenstermaker v. Tribune Publ'g Co., 13 Utah 532, 45 P. 1097,
1099 (1896).



¶ 53 It is thus clear that the constitutional right to a jury
trial fully included the jury's determination of damages. “In
cases of tort, like the one at bar, it is one of the fundamental
principles of the law that the injured party is entitled to
recover fair and adequate compensation” in the form of
damages. Rosenthal v. Harker, 56 Utah 113, 189 P. 666, 667
(1920). And, “[w]hen the matter of damages is in dispute, it
is an issue upon which the parties are entitled to a jury trial,
the same as on other disputed issues of fact.” Mel Hardman
Prods., Inc. v. Robinson, 604 P.2d 913, 918 (Utah 1979). “The
amount to be awarded in a particular case is a question to
be determined by the jury according to the particular facts
and circumstances, under appropriate instructions given by
the court.” Rosenthal, 189 P. at 667.



¶ 54 Our constitution thus protects as inviolate the right
to a jury trial. That right includes, as Fenstermaker makes
clear, the power to determine noneconomic damages. 45 P. at
1099. By the enactment of so-called “caps” on compensatory
damages, the legislature has attempted to substitute a “one-
size-fits-all” level of compensation for serious injuries,
regardless of the particular facts and circumstances of
individual cases.



¶ 55 The Washington Supreme Court, construing a similar
provision in its constitution, concluded that “ ‘[t]o the jury is
consigned under the constitution the ultimate power to weigh
the evidence and determine the facts—and the amount of
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damages in a particular case is an ultimate fact.’ ” Sofie v.
Fibreboard Corp., 112 Wash.2d 636, 771 P.2d 711, 716–
17 (1989) (quoting James v. Robeck, 79 Wash.2d 864,
490 P.2d 878, 881 (1971)). “The jury's role in determining
noneconomic damages is perhaps even more essential.” Id.
The Sofie court went on to point out that



in Kansas, Texas, Ohio, and Florida,
states that have found the damages
limit unconstitutional, the operative
language of the right to jury trial
provisions in those states' constitutions
[as in Utah's] is nearly identical to our
own. Cases upholding damage limits
either have not analyzed the jury's role
in the matter or have not engaged in the
historical constitutional analysis used
by this court in construing the right to
a jury.



Id. at 723 (citations omitted). Sofie got it right.



¶ 56 Sofie also got it right when it distinguished Etheridge v.
Medical Center Hospitals, 237 Va. 87, 376 S.E.2d 525, 529
(1989), on which the majority relies here:



[The dissent] cites with approval the recent case of
Etheridge, but ignores the greater number of cases from
other jurisdictions that support our [majority's] position.
In making this oversight, [the dissent] also omits the fact
that four courts whose decisions support [the majority's]
holding—Texas, Kansas, Ohio, and Florida—base their
decisions on state constitutions with operative language
nearly identical to our own. Moreover, the Virginia
constitution, upon which Etheridge is based, contains
language quite different *150  from ours or of the other
states mentioned above. The Etheridge opinion is also
poorly reasoned. After conceding that the “jury's fact-
finding function extends to the assessment of damages,”
the court finds that a “trial judge applies the remedy's
limitation only after the jury has fulfilled its fact-finding
function.” Thus, supposedly, the limitation does not
infringe on the jury's function.



As this court [has] stated ...: “The constitution deals with
substance, not shadows. Its inhibition was leveled at the
thing, not the name....” In other words, a constitutional
protection cannot be bypassed by allowing it to exist in
form but letting it have no effect in function.



Sofie, 771 P.2d at 724 (citations omitted).



¶ 57 Since Sofie was decided, Alabama and Oregon, also



states with constitutional language similar to ours, 3  have
followed the same rationale as Sofie in striking damage
caps. Moore v. Mobile Infirmary Ass'n, 592 So.2d 156, 164
(Ala.1991); Lakin v. Senco Prods., Inc., 329 Or. 62, 987 P.2d
463, 473 (1999).



3 Article I, section 10 of the Utah Constitution states:



In capital cases the right of trial by jury shall remain



inviolate.... In other cases, the Legislature shall



establish the number of jurors by statute, but in no



event shall a jury consist of fewer than four persons.



In criminal cases the verdict shall be unanimous.



In civil cases three-fourths of the jurors may find a



verdict. A jury in civil cases shall be waived unless



demanded.



Utah Const. art. I, § 10. While the language in this



provision is less straightforward than the respective



right to jury trial provisions in the constitutions of



Alabama, Washington, and Oregon, its use of the word



“inviolate” is important. Cf. Ala. Const. art. I, § 11;



Or. Const. art. I, § 17; Wash. Const. art. I, § 21.



This court has stated that the right to jury trial is



considered inviolate in criminal and civil cases as well.



See State v. Black, 551 P.2d 518, 520 (Utah 1976); Int'l



Harvester Credit Corp., 626 P.2d at 419–20.



¶ 58 The appellee in this case has argued that the availability
of judicial remittitur undermines the notion that the right to
jury determination of damages is part of a constitutionally
inviolate guarantee. I will deal with remittitur in the following
section, which focuses on separation of powers, but once
again reference the Washington Supreme Court's treatment
of this argument in Sofie: (1) Remittitur belongs to the
judicial branch and is applied only after careful, case-specific
review of the evidence; it is not an arbitrary, automatic,
sweeping legislative reduction of damages. (2) There are
well-developed guidelines for the imposition of remittitur,
requiring strong presumptions in favor of jury verdicts. These
guidelines require that the verdict be wholly unsupported by
the evidence, motivated by passion or prejudice, or shocking
to the court's conscience. (3) Perhaps most critically, the
opposing party in cases of remittitur has the choice of
accepting the reduction or seeking a new trial. Sofie, 771
P.2d at 720–21. The legislative cap includes none of these
protections designed to give maximum deference to jury
verdicts.



¶ 59 In Condemarin, I left open the question, not before us
in that case, whether a damage cap on noneconomic damages
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could survive constitutional scrutiny under article I, section
10. 775 P.2d at 366 (opinion of Durham, J.). I now conclude
that it cannot. The legislature has improperly invaded the
right to jury trial of plaintiffs with noneconomic damages by
rendering jury verdicts irrelevant in cases where the harm to
victims of negligence is greatest.



III. SEPARATION OF POWERS



¶ 60 As noted above, the power to reduce jury verdicts, under
certain limited circumstances, has always belonged to the
judicial branch of government. The doctrine of remittitur—
the process by which the damages awarded by the jury are
reduced—has been an inherently judicial power for almost
two centuries. See, e.g., Dimick v. Schiedt, 293 U.S. 474,
483, 55 S.Ct. 296, 79 L.Ed. 603 (1935); Hansen v. Boyd, 161
U.S. 397, 412, 16 S.Ct. 571, 40 L.Ed. 746 (1896). In Dimick
the Court carefully examined the origins of remittitur in the
English common law and in American law. It observed that,
“since the decision of Mr. Justice Story in 1822, this court has
never expressed doubt in respect of the rule, and it has been
uniformly applied.” 293 U.S. at 483, 55 S.Ct. 296. The Court
also noted that remittitur of an excessive jury *151  verdict
is a question of law for the court. Id. at 486, 55 S.Ct. 296.



¶ 61 Utah courts have recognized and practiced remittitur
since at least 1888. Crookston v. Fire Ins. Exch., 817 P.2d
789, 804 n. 16 (Utah 1991). Utah law allows a court to
reduce the jury's award of damages if “[s]uch an award is so
excessive as to be shocking to one's conscience and to clearly
indicate passion or prejudice, and it abundantly appears that
there is no evidence to support or justify the verdict.” Stamp
v. Union Pac. R.R. Co., 5 Utah 2d 397, 303 P.2d 279, 282
(1956). Remittitur serves as a check on the jury system and
promotes both the administration of justice and the conclusion
of litigation. Id. at 283.



¶ 62 This court has emphasized, however, that “[j]uries
are generally allowed wide discretion in the assessment of
damages.” Cruz v. Montoya, 660 P.2d 723, 726 (Utah 1983).
There is no set formula to determine noneconomic damages
such as pain and suffering, so “ ‘[t]he permissible minimum
and maximum limits within which a jury may operate for a
given injury are presently far apart and must continue to be
widespread so long as pain and suffering must be measured
by money standards.’ ” Stamp, 303 P.2d at 282 (quoting Duffy
v. Union Pac. R.R. Co., 118 Utah 82, 218 P.2d 1080, 1084



(1950)). The absolute right to a jury determination of civil
damages and its importance have already been discussed.



¶ 63 Historically and at present, trial courts are given
deference in permitting remittiturs because the trial judge is
present during all aspects of the trial and can therefore best
determine whether the jury acted with “passion or prejudice”
in awarding damages. Crookston, 817 P.2d at 804. The trial
judge is not given absolute discretion in allowing a remittitur;
he “must be able to articulate a reasonable basis for the
inappropriateness of the verdict” and must adhere to the
limitations set forth in Stamp. Id. at 813 n. 31. The deference
given to a jury verdict and trial judge because of their unique
perspective during the presentation of the case is evidence that
remittiturs should be considered and granted on a case-by-
case basis where abundant evidence of passion or prejudice
exists. By mandating a unilateral damage cap in all medical
malpractice cases, the legislature has ignored the specific
noneconomic injuries present in each case, disregarded the
deliberation of the jury in the context of the evidence, and
discriminated against the most severely injured plaintiffs.



¶ 64 The damage cap essentially functions as a “legislative
remittitur,” undercutting the responsibility and power
properly belonging to the judiciary to determine whether
a jury's verdict is excessive. Best v. Taylor Mach. Works,
179 Ill.2d 367, 228 Ill.Dec. 636, 689 N.E.2d 1057, 1079–80
(1997). As such, the cap is simply a “legislative attempt to
mandate legal conclusions” and clearly violates the separation
of powers provision. Sofie, 771 P.2d at 721.



¶ 65 Even trial courts, with full judicial authority, do not have
the power to remit damages without the consent of the parties.
An important condition to the remittitur of a jury verdict is the
consent of both parties to the reduced amount. If one or both
of the parties refuse to accept the remittitur, “he or she may
elect to retry the matter.” Crookston, 817 P.2d at 813. The
legislative damage cap thus forces plaintiffs to forego fully-
determined jury awards as well as their right to opt for a new
trial in lieu of the remittitur. See Paul B. Weiss, Reforming
Tort Reform: Is There Substance to the Seventh Amendment?,
38 Cath. U.L.Rev. 737, 756–57 (1989).



¶ 66 The judicial power “to hear and determine controversies
between adverse parties and questions in litigation” includes
essential and primary functions regarding damages such as
remittitur. Timpanogos Planning & Water Mgmt. Agency v.
Cent. Utah Water Conservancy Dist., 690 P.2d 562, 569
(Utah 1984) (quoting Citizens' Club v. Welling, 83 Utah
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81, 27 P.2d 23, 26 (1933)). As the majority opinion states,
“[t]he power to declare what the law shall be is legislative.
The power to declare what is the law is judicial.” Ritchie
v. Richards, 14 Utah 345, 47 P. 670, 675 (1896) (Barch,
J., concurring). But the judicial branch also has the power
and duty to invalidate laws enacted by the legislature that
are unconstitutional, including those acts that violate the
separation of powers doctrine defined in *152  article V,
section 1. In re Handley's Estate, 15 Utah 212, 49 P.
829, 830–31 (1897). The damage cap represents more than
simply law to be applied; it is an unconstitutional attempt by
the legislature to exercise by statute the inherently judicial
function of remitting noneconomic damage awards. This it
may not do.



CONCLUSION



¶ 67 Notwithstanding the preeminent role in policymaking
that belongs to the legislature, this court's responsibility
to uphold the individual rights guaranteed by the Utah
Constitution requires us from time to time to scrutinize
legislative choices regarding the implementation of policy to
ensure that they do not violate those rights. The mandatory
cap on noneconomic damages contained in Utah Code section
78–14–7.1 violates the right to a remedy for personal injury
under article I, section 11 and the right to a jury trial under
article I, section 10 of the Utah Constitution. It also violates
the fundamental principle of separation of powers by invading
the province of the jury in a manner that belongs historically
and inherently to the judiciary.



¶ 68 Justice NEHRING concurs in Chief Justice DURHAM's
dissenting opinion.
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Utah Federal Court Rules
United States District Court for the District of Utah


Civil Rules
Fed.R.CIV.P. 67 Deposit in Court


D.Ut. DUCivR 67-1


DUCivR 67-1. Receipt and Deposit of Registry Funds


Currentness


(a) Court Orders Pursuant to Fed. R. Civ. P. 67. Any party seeking to make a Rule 67 deposit, with the exception of
criminal cash bail, cost bonds, and civil garnishments, must make application to the court for an order to invest the
funds in accordance with the following provisions of this rule.


(b) Provisions for Designated or Qualified Settlement Funds.


(1) By Motion. Where a party seeks to deposit funds into the court's registry to establish a designated or qualified
settlement fund under 26 U.S.C. § 468B(d)(2), the party must identify the deposit as such in a motion for an order to
deposit funds in the court's registry. Such motion also must recommend to the court an outside fund administrator who
will be responsible for (i) obtaining the fund employer identification number, (ii) filing all fiduciary tax returns, (iii)
paying all applicable taxes, and (iv) otherwise coordinating with the fund depository to ensure compliance with all IRS
requirements for such funds.


(2) By Settlement Agreement. Where the parties enter into a settlement agreement and jointly seek to deposit funds into
the court's registry to establish a designated or qualified settlement fund under 26 U.S.C. § 468B(d)(2), the settlement
agreement and proposed order must (i) identify the funds as such, and (ii) recommend to the court an outside fund
administrator whose responsibilities are set forth in subsection (b)(1) of this rule.


(3) Order of the Court. A designated or qualified settlement fund will be established by the clerk only on order of the
court on motion or on acceptance by the court of the terms of the settlement agreement. The court reserves the authority
to designate its own outside fund administrator.


(c) Deposit of Required Undertaking or Bond in Civil Actions. In any case involving a civil action against the State of
Utah, its officers, or its governmental entities, for which the filing of a written undertaking or cost bond is required by
state law as a condition of proceeding with such an action, the clerk of court may accept an undertaking or bond at the
time the complaint is filed in an amount not less than $300.00. The court may review, fix, and adjust the amount of the
required undertaking or bond as provided by law. The court may dismiss without prejudice any applicable case in which
the required undertaking or bond is not timely filed.


(d) Registry Funds Invested in Interest-Bearing Accounts. On motion and under Fed. R. Civ. P. 67 or other authority, the
court may order the clerk of court to invest certain registry funds in an interest-bearing account or instrument. Under
to this rule, any order prepared for the court's signature and directing the investment of funds into an interest-bearing
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account or instrument must be limited to guaranteed federal government securities. Such orders also must specify the
following:


(1) the length of time the funds should be invested and whether, where applicable, they should be reinvested in the same
account or instrument upon maturity;


(2) where appropriate, the name(s) and address(es) of the designated beneficiary(ies); and


(3) such other information appropriate under the facts and circumstances of the case and the requirements of the parties.


(e) Service Upon the Clerk. Parties obtaining an order as described in section (d) of this rule must serve a copy of the
order or stipulation personally upon the clerk of court or the chief deputy clerk.


(f) Deposit of Funds. The clerk will take all reasonable steps to deposit funds that have been placed in the custody of the
court into the specified accounts or instruments within ten (10) business days after having been served with a copy of
the order or stipulation as provided in section (e) of this rule.


(g) Disbursements of Registry Funds. Any party seeking a disbursement of such funds must prepare an order for the
court's review and signature and must serve the signed order upon the clerk of court or chief deputy clerk. The order
must include the payee's full name, complete street address, and social security number or tax identification number.
Where applicable, such orders must indicate whether, when released by the court, the investment instruments should be
redeemed promptly, subject to possible early withdrawal penalties, or held until the maturity date.


(h) Management and Handling Fees. All funds--including criminal bond money deposited at interest--invested into
accounts or instruments that fall under the purview of section (d) of this rule may be subject to routine management
fees imposed by the financial institution and deducted at the time the accounts are closed or the instruments redeemed.
In addition, pursuant to the provisions of the miscellaneous fee schedule established by the Judicial Conference of the
United States and as set forth in 28 U.S.C. § 1914, the clerk of court will assess and deduct registry fees according to the
formula promulgated by the Director of the Administrative Office of the United States Courts.


(i) Verification of Deposit. Any party that obtains an order directing, and any parties stipulating to, the investment of
funds by the clerk must verify, not later than fifteen (15) days after service of the order as provided by section (e) of this
rule, that the funds have been invested as ordered or stipulated.


(j) Liability of the Clerk. Failure of any party to personally serve the clerk of court or chief deputy clerk with a copy of
the order or stipulation as specified in section (e), or failure to verify investment of the funds as specified in section (i) of
this rule, will release the clerk from any liability for the loss of earned interest on such funds.


Credits
[Effective September 1, 1997. Amended effective December 1, 2011.]
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U. S. Dist. Ct. Rules D.Utah, Civil DUCivR 67-1, UT R USDCT CIV DUCivR 67-1
Local federal district and bankruptcy court rules and ECF documents are current with amendments received through
January 13, 2017. All other local federal district and bankruptcy court materials are current with amendments received
through September 1, 2016.
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Return of Electronic Notification


Recipients
Ross Anderson  - Notification received on 2015-01-26 17:21:41.307.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 01-26-2015:17:21:14


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Complaint for Declaratory Judgment


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN BURVIS


BRETT OLSEN
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Return of Electronic Notification


Recipients
Ross Anderson  - Notification received on 2015-01-30 14:47:41.487.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 01-30-2015:14:46:40


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Summons on Return Summons


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN BURVIS


BRETT OLSEN
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Ross C. Anderson (#0109) 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 8411 


Telephone: (801) 322-2222 


Fax: (801) 322-2282 


randerson@winderfirm.com  


 


Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 


IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 


Sean Kendall, 


 


  Plaintiff, 


 


vs. 


 


Brett Olsen, Lt. Brian Purvis, Joseph Allen 


Everett, Tom Edmundson, George S. 


Pregman, and Salt Lake City Corporation,   


 


  Defendants. 


 


 


AMENDED COMPLAINT FOR  


DECLARATORY JUDGMENT 


 


 


 


 


Civil No.: 150900558 


 


Judge: Keith Kelly 


 


Plaintiff Sean Kendall (“Kendall”), by and through counsel, brings this action for 


declaratory judgment pursuant to UTAH CODE ANN. §78B-6-401, Rule 57 of the Utah Rules of 


Civil Procedure, and 42 U.S.C. § 1983. Specifically, Kendall seeks declaratory judgment that: (1) 


the bond requirement under UTAH CODE ANN. § 78B-3-104 does not apply in this matter; and/or 


(2) the bond requirement under § 78B-3-104 and the undertaking requirement under UTAH CODE 


ANN. § 63G-7-601 are unconstitutional. In the event the bond requirement is held to be applicable 


and the bond and undertaking requirements are held to be constitutional, facially and as applied in 
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this matter, Kendall seeks a determination by the court of the amount of the undertaking and the 


bond, as required by UTAH CODE ANN. §§ 78B-3-104 and 63G-7-601.    


Kendall alleges deprivation of rights secured by the Due Process and Equal Protection 


Clauses of the Fifth and Fourteenth Amendments to the United States Constitution; the Due 


Process Clause of Article I, § 7 of the Utah Constitution; the Uniform Operation of Laws Clause 


of Article I, § 24 of the Utah Constitution; and the Open Courts Clause of Article I, § 11 of the 


Utah Constitution. Kendall hereby complains, alleges, and asserts as follows: 


INTRODUCTION 


1. This case challenges the constitutionality of UTAH CODE ANN. §§ 63G-7-601 (the  


“Undertaking Statute”) and 78B-3-104 (the “Bond Statute”), which place an unreasonable and 


oppressive burden on people injured by wrongful acts of law enforcement officers and deprive 


people with limited financial resources access to the courts. The right of injured parties who seek 


access to the courts for violation of their rights is guaranteed by the Due Process and Equal 


Protection Clauses of the Fifth and Fourteenth Amendments to the United States Constitution, the 


Due Process Clause of Article I, § 7 of the Utah Constitution, the Open Courts Clause of Article 


I, § 11 of the Utah Constitution, and the Uniform Operation of Laws Clause of Article I, § 24 of 


the Utah Constitution. 


2. On June 18, 2014, a three year-old boy was reported missing from his home located 


at 2511 South Filmore Street, Salt Lake City (the “Filmore Street home”). Salt Lake City police 


officers Everett, Edmundson, and Pregman conducted searches of the home, but negligently failed 


to locate the missing boy.  As a result, several other Salt Lake City police officers, including 


Officer Brett Olsen (“Olsen”) and Detective Gordon Worsencroft (“Worsencroft”), were instructed 


to conduct a door-to-door area search for the boy.  
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3. Olsen and Worsencroft approached Kendall’s home during the course of the door-


to-door search, which was approximately 1/8 mile away from the Filmore Street home.  According 


to a report filed by Olsen, Worsencroft approached the front door to attempt to make contact with 


a resident of the home while Olsen made his way to the gate to Kendall’s backyard. Without 


waiting for Worsencroft to make contact, without a warrant, and without first determining whether 


a dog was present in the yard, Olsen entered and searched Kendall’s backyard. There was no 


reasonable cause to believe there was any connection between Kendall’s home or its curtilage and 


the missing child or the circumstances surrounding the supposed disappearance of the child.  


4. While unconstitutionally present in the yard, Olsen encountered Kendall’s beloved 


2 1/3-year old Weimaraner dog, Geist, who, according to Olsen’s report, was running toward him 


and barking. In response, Olsen drew his gun and fired two rounds into Geist, killing him.  


5. The missing boy was later found sleeping soundly by a lounge chair in the basement 


of the Filmore Street home.  


6. Kendall returned home, where Geist had been brutally shot and killed in his own 


backyard. He has suffered, and continues to suffer, immense emotional distress, anxiety, 


depression, trauma, anger, and loss of companionship as a result of the unnecessary and 


unreasonable killing of his best friend Geist. 


7. Kendall seeks to protect and vindicate his right to file a civil action against the 


Defendants, whose egregious actions caused him to suffer the death of his best friend and pet.  In 


addition to the federal claims Kendall will assert, he also seeks to vindicate his rights under Utah 


state constitutional and common law. (The Amended Notice of Claim, a statutory condition 


precedent to filing the lawsuit, is attached hereto as Exhibit “A.”  The spelling in the Amended 


Notice of Claim of Purvis’s last name as “Burvis” was a result of misinformation provided by an 
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agent for SLCC.  Legal counsel for SLCC has agreed that “Burvis” should be read as “Purvis” and 


that no amendment of the Amended Notice of Claim shall be necessary.) However, his access to 


justice and to the courts may be prevented by discriminatory and oppressive statutory requirements 


under the Undertaking Statute and the Bond Statute. Kendall seeks declaratory judgment that the 


challenged laws are invalid, and reasonable attorneys’ fees under 42 U.S.C. § 1988 and under state 


law. 


JURISDICTION AND VENUE 


8. This Court has jurisdiction over this matter pursuant to UTAH CODE ANN. §§ 78A-


5-102(1) and 78B-6-401(1). 


9. Venue is proper in this Court pursuant to UTAH CODE ANN. § 78B-3-307 because 


Kendall is a resident of Salt Lake County, Utah, because the police officer Defendants, at all times 


relevant to this action, were officers of Salt Lake City acting in their official capacities, and because 


the incidents giving rise to this action occurred within Salt Lake County, Utah. 


PARTIES 


10. Plaintiff Kendall is and was at all material times a resident of Salt Lake City, Salt 


Lake County, Utah, and over eighteen years of age. 


11. Defendant Salt Lake City Corporation (“SLCC”) was and is a municipality, 


organized and existing under and by virtue of the laws of the State of Utah.  


12. The Salt Lake City Police Department (“SLCPD”), located in Salt Lake County, 


Utah, is a department of SLCC. At all times herein mentioned, SLCPD was supervised, controlled, 


and staffed by Defendant SLCC, its officers, agents, and employees. 


13. Defendant SLCC is responsible for appointing, training, supervising, disciplining, 


and removing Salt Lake City police officers, and for investigating complaints and/or charges 
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against Defendant officers Brett Olsen (“Olsen”), Brian Purvis (“Purvis”), Joseph Allen (“Allen”), 


Tom Edmundson (“Edmundson”), and George S. Pregman (“Pregman”). 


14. Salt Lake City police officer Defendants Olsen, Purvis, Allen, Edmundson and 


Pregman were, at all times relevant to this action, officers of SLCPD and acted under color of state 


law. Said police officer defendants acted in such capacity as the agents, servants, and employees 


of Defendant SLCC.  


GENERAL FACTUAL ALLEGATIONS 


THE CHALLENGED LAWS 


15. The Undertaking Statute requires any person filing a cause of action against a 


governmental entity to contemporaneously file an undertaking in an amount fixed by the court that 


is at least $300, “conditioned upon payment by the plaintiff of taxable costs incurred by the 


governmental entity in the action if the plaintiff fails to prosecute the action or fails to recover 


judgment.”  UTAH CODE ANN. § 63G-7-601 


16. The Bond Statute requires a person filing an action against a law enforcement 


officer to post a bond before the action is filed, in an amount determined by the court, to cover all 


estimated costs and attorneys’ fees the officer is likely to incur in defending the action. UTAH CODE 


ANN. § 78B-3-104.  


17. Neither statute provides guidance as to how the court is to determine the amount of 


the undertaking required by the Undertaking Statute, or the amount of the bond required by the 


Bond Statute. The Undertaking Statute requires that the undertaking be filed “[a]t the time the 


action is filed.” The Bond Statute prevents the filing of “an action against a law enforcement officer 


… unless the [plaintiff] has posted a bond in an amount determined by the court.” (Emphasis 
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added). Neither statute provides any guidance as to how a plaintiff may obtain a determination of 


the amounts prior to filing the complaint. 


18. Pursuant to UTAH CODE ANN. § 63G-7-902(1), SLCC is required to defend Olsen, 


Purvis, Allen, Edmundson and Pregman, against the claims Kendall will assert in his lawsuit. 


DECLARATORY RELIEF ALLEGATIONS 


19. Kendall’s financial situation is such that he cannot afford to file an undertaking of 


an amount much more than $300 or to post a bond in an amount sufficient to cover costs and 


attorneys’ fees any or all defendant police officers may incur in defending the action.  


20. Kendall has a significant amount of debt, and his expenses amount to almost all of 


his net income.  


21. Kendall owns minimal assets and he cannot provide adequate collateral to secure a 


bond in an amount sufficient to cover all costs and attorneys’ fees any or all defendant police 


officers may incur in defending the action.  


22. The Undertaking Statute and Bond Statute place an unreasonable and 


discriminatory burden on Kendall and, at the same time, protect a small and specific class of 


people. If upheld, the Bond Statute would completely deny Kendall of his right to access the courts 


and to seek justice for the injuries he sustained from the unlawful and unconscionable killing of 


Geist. If the Bond Statute is deemed constitutionally valid and applicable to this matter, access to 


money alone would determine whether Kendall gets into court at all. Under the circumstances, he 


would be denied access to the courts. The same will be true under the Undertaking Statute if much 


more than the minimum $300 undertaking is required to be paid. 


23. Kendall contends that, both on their face and as applied to him, the Undertaking 


Statute and the Bond Statute violate the Due Process and Equal Protection Clauses of the Fifth and 
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Fourteenth Amendments to the United States Constitution; the Due Process Clause of Article I, §7 


of the Utah Constitution; the Open Courts Clause of Article I, § 11 of the Utah Constitution; and 


the Uniform Operation of Laws Clause of Article I, § 24 of the Utah Constitution.  


24. In the event the Bond Statute is found to apply in the present circumstances and 


that the Undertaking Statute and Bond Statute are held to be constitutional, Kendall requests a 


determination as to the amount of the undertaking and the amount of the bond that must be filed 


pursuant to the statutes.  


25. Accordingly, declaratory relief pursuant to UTAH CODE ANN. §78B-6-401 and Rule 


57 of the Utah Rules of Civil Procedure is appropriate.   


FIRST CLAIM FOR RELIEF 


 


 (For Declaratory Judgment – The Bond Statute is Inapplicable) 


26. For and in support of this cause of action, Plaintiff incorporates by this reference 


the allegations in the preceding paragraphs. 


27. In order to file an action against a “law enforcement officer”, the Bond Statute 


requires a person to first post a bond in an amount that “shall cover all estimated costs and attorney 


fees an officer may be expected to incur in defending the action.” (Emphasis added). 


28. The Utah Governmental Immunity Act includes a provision requiring governmental 


entities to defend actions brought against governmental employees: 


[A] governmental entity shall defend any action brought against its employee 


arising from an act or omission occurring: (a) during the performance of the 


employee's duties; (b) within the scope of the employee's employment; or (c) 


under color of authority. 


 


UTAH CODE ANN. § 63G-7-902(1). 
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29. At all times relevant to this action, Salt Lake City police officer Defendants Olsen, 


Purvis, Allen, Edmundson and Pregman were employees of SLCPD. 


30. The acts that led to the unlawful search of Kendall’s property, and the death of 


Geist, occurred during the performance of Olsen, Purvis, Allen, Edmundson, and Pregman’s duties 


as police officers in conducting a search for the reportedly missing child.  


31. The acts that led to the unlawful search of Kendall’s property and the death of Geist 


occurred under the color of police authority. 


32. SLCC will defend police officer Defendants Olsen, Purvis, Allen, Edmundson and 


Pregman, as employees of a governmental entity, against the claims arising from the unlawful 


search of Kendall’s property and the killing of Geist.   


33. SLCC, rather than the defendant police officers, will incur all estimated costs and 


attorneys’ fees in defending the action.  


34. Therefore, Kendall is entitled to the entry of a declaratory judgment, declaring that 


the bond requirement under UTAH CODE ANN. § 78B-3-104 is inapplicable in this action because 


no “officer” “may be expected” to incur any “costs or attorney fees” “in defending the action,” 


within the meaning of UTAH CODE ANN. § 78B-3-104(2). 


SECOND CLAIM FOR RELIEF 


 


 (For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 


Open Courts Clause of the Utah Constitution) 


 


A. The Bond Statute Violates the Open Courts Clause of the Utah Constitution 


 


35. For and in support of this cause of action, Plaintiff incorporates by this reference 


the allegations in the preceding paragraphs. 
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36. The Bond Statute requires that a person bringing an action against a law 


enforcement officer must first post a bond in an amount determined by the court to cover all 


estimated costs and attorney fees the officer may incur. The bond must be posted before the case 


may proceed. UTAH CODE ANN. § 78B-3-104 states: 


(1) A person may not file an action against a law enforcement officer acting 


within the scope of the officer's official duties unless the person has posted a 


bond in an amount determined by the court. 


(2) The bond shall cover all estimated costs and attorney fees the officer may 


be expected to incur in defending the action, in the event the officer prevails. 


(3) The prevailing party shall recover from the losing party all costs and 


attorney fees allowed by the court. 


(4) In the event the plaintiff prevails, the official bond of the officer shall be 


liable for the plaintiff's costs and attorney fees. 


 


UTAH CODE ANN. § 78B-3-104.  


37. This Bond Statute is oppressive and acts as an insurmountable obstacle to justice 


through access to the courts, in violation of Article I, § 11, of the Utah Constitution, known as the 


Open Courts Clause.  


38. The Bond Statute denies people with limited financial resources access to the courts 


and functions as an unconstitutional denial of a legal remedy. The Bond Statute does not provide 


for an effective alternative remedy.  


39. Kendall is unable to bring his case in this matter because he is unable to post the 


required bond under § 78B-3-104, which must, under the terms of the Bond Statute, be filed before 


filing suit against a police officer.  


40. Because the bond requirement denies Kendall’s legal remedy under Utah State 


constitutional or common law for harm caused by the Defendants in this case, the Bond Statute 


violates the Open Courts Clause of the Utah Constitution. 
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41. The Bond Statute is an arbitrary and unreasonable measure for achieving any 


legitimate governmental objective because it prevents, or at least unconstitutionally burdens, only 


those plaintiffs seeking justice for wrongdoing by law enforcement officers from filing lawsuits. 


B. The Undertaking Statute Violates the Open Courts Clause of the Utah Constitution 


 


42. Like the Bond Statute, the mandatory undertaking requirement in § 63G-7-601 


violates the Open Courts Clause of the Utah Constitution, Article I, § 11. 


43. The Undertaking Statute denies persons with limited financial resources access to 


the courts and functions as an unconstitutional denial of a legal remedy. 


44. Kendall is unable to bring his case in this matter if an undertaking of much more 


than $300 is required. Under such circumstances, he would be unable to furnish the required 


undertaking under § 63G-7-601, which must, under the terms of the Undertaking Statute, be filed 


at the time of filing suit against a governmental entity.  


45. The Undertaking Statute violates the Open Courts Clause of the Utah Constitution, 


Article I, § 11, because it does not provide an effective alternative remedy. The statute only 


provides that that “the plaintiff shall file an undertaking in a sum fixed by the court that is…not 


less than $300.” UTAH CODE ANN. § 63G-7-601. The Undertaking Statute serves to deny a person’s 


legal remedy for harm if he or she is financially unable to afford the undertaking amount. 


46. The Undertaking Statute is an arbitrary and unreasonable measure for achieving its 


objective because it prevents, or at least unconstitutionally burdens, only those people who are too 


poor to furnish the undertaking, and only those seeking recovery against a governmental entity, 


from filing lawsuits. 
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THIRD CLAIM FOR RELIEF 


 


(For Declaratory Judgment – the Bond Statute and the Undertaking Statute Violate Due 


Process Under the Fifth and Fourteenth Amendments to the U.S. Constitution and the Due 


Process Clause of Article I, § 7 of the Utah Constitution) 


 


A. The Bond Statute Violates the Due Process Clauses of the Fifth and Fourteenth 


Amendments to the U.S. Constitution and Article I, § 7 of the Utah Constitution 


 


47. For and in support of this cause of action, Plaintiff incorporates by this reference 


the allegations in the preceding paragraphs. 


48. The Bond Statute violates the Due Process Clauses of the United States 


Constitution and the Utah Constitution because: (1) it violates substantive due process by denying 


people suing police officers the fundamental right of access to justice through the courts without 


unreasonable, burdensome, and discriminatory governmental interference; (2) it violates 


procedural due process by arbitrarily depriving people suing police officers of a fair and equitable 


adjudicative process; and (3) it is vague and procedurally incomprehensible insofar as it fails to 


provide any reasonable guidelines for courts to follow in determining the bond amount.  Courts 


could not reasonably know, without gross speculation before the action is even commenced, the 


approximate amount of attorney fees an officer may incur in defending an action, and, therefore, 


the Bond Statute calls for arbitrary and discriminatory application. The Bond Statute unreasonably 


prevents, or at least unconstitutionally burdens, only those people seeking justice against law 


enforcement officers. Also, access to the courts by those claiming wrongful injury by law 


enforcement officers hinges on the financial capacity of the claimants to meet the bond 


requirement.  


49. The Bond Statute is both arbitrary and discriminatory. The bond requirement 


arbitrarily denies a person the right to obtain justice solely based on his or her ability to post a 
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bond in an amount sufficient to cover all anticipated costs and attorneys’ fees. The bond 


requirement denies people the right to be heard on the basis of their financial status.  


50.  The Bond Statute therefore violates the Due Process Clauses of the Fifth and 


Fourteenth Amendments to the U.S Constitution, and the Due Process Clause of Article I, § 7 of 


the Utah Constitution.  


B. The Undertaking Statute Violates the Due Process Clauses of the Fifth and 


Fourteenth Amendments to the U.S. Constitution and Article I, § 7 of the Utah 


Constitution 


 


51. The Undertaking Statute violates the Due Process Clauses of the United States 


Constitution and the Utah Constitution because: (1) it violates substantive due process by denying 


people suing governmental entities the fundamental right of access to justice through the courts 


without unreasonable, burdensome, and discriminatory governmental interference; (2) it violates 


procedural due process by denying people suing governmental entities a fair and equitable 


adjudicative; and (3) it is vague and procedurally incomprehensible insofar as it fails to provide 


any reasonable guidelines for courts to follow in determining the undertaking amount.  The 


Undertaking Statute unreasonably prevents, or at least unconstitutionally burdens, only those 


people seeking justice against a governmental entity. Also, access to the courts by those claiming 


wrongful injury by a governmental entity hinges on the financial capacity of the claimants to meet 


the undertaking requirement. 


52. The Undertaking Statute is both arbitrary and discriminatory. The undertaking 


requirement arbitrarily denies a plaintiff the right to be heard solely based on his or her inability 


to post an undertaking in an amount sufficient to cover all anticipated costs and attorneys’ fees. 


The Undertaking Statute discriminates against people solely on the basis of their financial status.  
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53. The Undertaking Statute therefore violates the Due Process Clauses of the Fifth and 


Fourteenth Amendments to the U.S Constitution and the Due Process Clause of Article I, § 7 of 


the Utah Constitution. 


FOURTH CLAIM FOR RELIEF 


 


(For Declaratory Judgment – the Bond Statute and the Undertaking Statute Violate the 


Equal Protection Clause of the U.S. Constitution and the Uniform Operation of Laws 


Clause of the Utah Constitution) 


 


A. The Bond Statute Violates the Equal Protection Clause of the Fourteenth 


Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause 


of the Utah Constitution in Article I, § 24 


 


54. For and in support of this cause of action, Plaintiff incorporates by this reference 


the allegations in the preceding paragraphs. 


55. The Bond Statute violates the Equal Protection Clause of the Fourteenth 


Amendment to the United States Constitution and the Uniform Operation of Laws Clause of the 


Utah Constitution. Article I, § 24 of the Utah Constitution states, in part: “[a]ll laws of a general 


nature shall have uniform operation.”  


56. The Bond Statute violates these clauses because it impermissibly creates two 


different classes of victims who have suffered harm as a result of the misconduct of others: (1) 


those who seek, but are prevented from pursuing, justice because of the wrongful acts of law 


enforcement officers, and (2) all others who can pursue justice against everyone other than law 


enforcement officers in the courts without the burden of the bond requirement. As a result of this 


classification, a discriminatory, prohibitive burden is placed on a person seeking to sue a police 


officer, who must post a bond covering all costs and fees before commencing a lawsuit. This 


classification violates the Equal Protection Clause of the United States Constitution and the 


Uniform Operation of Laws Clause of the Utah Constitution.  
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57. There is no reasonable justification for the disparate treatment between people who 


seek to sue police officers and plaintiffs suing other people or entities.  


58. The Bond Statute further violates these clauses because it impermissibly creates 


two different classes of victims who have suffered harm as a result of the misconduct of law 


enforcement officers: (1) those who can afford to pay the bond requirement, and (2) those who 


cannot. There is no reasonable justification for the disparate treatment between people who can 


afford to pay the bond requirement and people who cannot. Victims seeking relief from police 


officers for harm caused by their wrongful conduct are denied equal protection and the uniform 


operation of the laws. 


B. The Undertaking Statute Violates the Equal Protection Clause of the Fourteenth 


Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause 


of the Utah Constitution in Article I, § 24 


 


59. The Undertaking Statute violates the Equal Protection Clause of the Fourteenth 


Amendment to the United States Constitution and the Uniform Operation of Laws Clause of the 


Utah Constitution.  


60. The Undertaking Statute violates these clauses because it impermissibly creates two 


different classes of victims who have suffered harm as a result of the misconduct of others: (1) 


those who seek, but are prevented from pursuing, justice because of the wrongful acts of 


governmental entities, and (2) all others who can pursue justice against everyone other than 


governmental entities in the courts without the burden of the undertaking requirement. As a result 


of this classification, a discriminatory, prohibitive burden is placed on a person seeking to sue a 


governmental entity, who must file an undertaking, conditioned upon payment of costs by the 


plaintiff in the event plaintiff fails to prosecute the action or to recover judgment, before 


commencing a lawsuit. This classification violates the Equal Protection Clause of the Fourteenth 
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Amendment to the United States Constitution and the Uniform Operation of Laws Clause of the 


Utah Constitution.  


61. There is no reasonable justification for the disparate treatment between people who 


seek to sue governmental entities and plaintiffs suing other people or entities.  


62. The Undertaking Statute further violates these clauses because it impermissibly 


creates two different classes of victims who have suffered harm as a result of the misconduct of 


governmental entities: (1) those who can afford to pay the undertaking requirement, and (2) those 


who cannot. There is no reasonable justification for the disparate treatment between people who 


can afford to pay the undertaking requirement and people who cannot. Victims seeking relief from 


governmental entities for harm caused by the wrongful conduct of their employees are denied 


equal protection and the uniform operation of the laws. 


FIFTH CLAIM FOR RELIEF 


(For Declaratory Judgment – The Bond Statute and the Undertaking Statute are 


Unconstitutional as Applied in This Case) 


 


A. The Bond Statute is Unconstitutional as Applied 


 


63. For and in support of this cause of action, Plaintiff incorporates by this reference 


the allegations in the preceding paragraphs. 


64. The Bond Statute is unconstitutional as applied to Kendall in this case. Kendall is 


financially unable to post the required bond.  


65. The Bond Statute unconstitutionally restricts Kendall’s access to the courts as 


guaranteed by the Utah Constitution in Article I, § 11. 


66. The Bond Statute violates Kendall’s substantive and procedural due process rights 


guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution and the Due 
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Process Clause of Article I, § 7 of the Utah Constitution. The Bond Statute arbitrarily and 


discriminatorily prevents Kendall from bringing his case in court simply due to his financial status. 


The Bond Statute is vague, calls for gross speculation by this Court, and does not provide this 


Court with reasonable guidelines to follow in determining the bond amount in Kendall’s case. 


67. The Bond Statute violates Kendall’s rights secured by the Equal Protection Clause 


of the Fourteenth Amendment to the United States Constitution and the Uniform Operation of 


Laws Clause of Article I, § 24 of the Utah Constitution because it places an undue burden on his 


ability to file an action against the Defendants, a burden that is based solely on his financial status. 


Also, that burden is imposed upon Kendall only because he seeks to recover from law enforcement 


officers for damages he has sustained as a result of their unlawful conduct. That burden is not 


imposed upon any others who suffer injury from the unlawful conduct of any other people or 


entities.  


B. The Undertaking Statute is Unconstitutional as Applied 


 


68. The Undertaking Statute is unconstitutional as applied to Kendall in this case, 


particularly if it is fixed in an amount much more than $300. 


69. The Undertaking Statute unconstitutionally restricts Kendall’s access to the courts 


as guaranteed by the Utah Constitution in Article I, § 11. 


70. The Undertaking Statute violates Kendall’s substantive and procedural due process 


rights guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution and 


the Due Process Clause of Article I, § 7 of the Utah Constitution. The Undertaking Statute 


arbitrarily and discriminatorily prevents Kendall from bringing his case in court simply due to his 


financial status. The Undertaking Statute is vague, calls for gross speculation by this Court, and 
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does not provide this Court with reasonable guidelines to follow in determining the undertaking 


amount in Kendall’s case.  


71. The Undertaking Statute violates Kendall’s rights secured by the Equal Protection 


Clause of the Fourteenth Amendment to the United States Constitution and the Uniform Operation 


of Laws Clause of Article I, § 24 of the Utah Constitution because it places an undue burden on 


his ability to file an action against the Defendants, a burden that is based solely on his financial 


status. Also, that burden is imposed upon Kendall only because he seeks to recover from a 


governmental entity for damages he has sustained as a result of its unlawful conduct. That burden 


is not imposed upon any others who suffer injury from the unlawful conduct of any other people 


or entities. 


SIXTH CLAIM FOR RELIEF 


(For Declaratory Judgment – For a Determination of the Bond Amount and a 


Determination of the Undertaking Amount in the Event the Statutes Apply to This Case 


and Are Deemed to Be Constitutional) 


 


A. Determination of the Bond Statute Amount in This Case 


 


72. For and in support of this cause of action, Plaintiff incorporates by this reference 


the allegations in the preceding paragraphs. 


73. In the event the Bond Statute is found to apply to Kendall in this case, and is held 


to be constitutional, Kendall requests a determination by the court of the amount required by the 


Bond Statute. 
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B. Determination of the Undertaking Statute Amount in This Case 


74. For and in support of this cause of action, Plaintiff incorporates by this reference 


the allegations in the preceding paragraphs. 


75. In the event the Undertaking Statute is found to apply to Kendall in this case, and 


is held to be constitutional, Kendall requests a determination by the court of the amount required 


by the Undertaking Statute. 


PRAYER FOR RELIEF 


 WHEREFORE, Plaintiff respectfully requests the Court to enter judgment as follows: 


(1) To enter a declaratory judgment that UTAH CODE ANN. § 78B-3-104 is inapplicable 


to this matter; 


(2) To enter a declaratory judgment that UTAH CODE ANN. § 78B-3-104 and § 63G-7-


601, facially and as applied to Kendall, violate the Due Process Clauses of the Fifth and Fourteenth 


Amendments to the United States Constitution and Article I, § 7 of the Utah Constitution, and 42 


U.S.C. § 1983; 


(3) To enter a declaratory judgment that UTAH CODE ANN. § 78B-3-104 and § 63G-7-


601, facially and as applied to Kendall, violate the Equal Protection Clause of the Fourteenth 


Amendment to the United States Constitution and the Uniform Operation of Laws Clause of Utah 


Constitution in Article I, § 24; 


(4) To enter a declaratory judgment that UTAH CODE ANN. § 78B-3-104 and § 63G-7-


601, facially and as applied to Kendall, violate the Open Courts Clause of the Utah Constitution; 


(5) In the event that UTAH CODE ANN. § 78B-3-104 is found to apply to Kendall in 


this case, and is held to be constitutional both facially and as applied, to enter an order 


determining the amount required by the statute. 
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(6) In the event that UTAH CODE ANN. § 63G-7-601 is found to apply to Kendall in this 


case, and is held to be constitutional both facially and as applied, to enter an order determining the 


amount required by the statute. 


(7) For reasonable attorneys’ fees as provided by 42 U.S.C. § 1988 and by Utah law; 


(8) For such other and further relief as the Court deems just and appropriate. 


DATED this 5th day of February, 2015. 


WINDER & COUNSEL, P.C. 


 


          By:      /s/ Ross C. Anderson    


Ross C. Anderson 


         Attorney for Plaintiff 
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Recipients
Ross Anderson  - Notification received on 2015-02-05 17:36:31.34.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-05-2015:17:36:03


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Amended Complaint for Declaratory Judgment


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN BURVIS


BRETT OLSEN
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Ross C. Anderson (#0109) 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 8411 


Telephone: (801) 322-2222 


Fax: (801) 322-2282 


randerson@winderfirm.com  


 


Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 
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Sean Kendall, 
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vs. 


 


Brett Olsen, Lt. Brian Purvis, Joseph Allen 


Everett, Tom Edmundson, George S. Pregman, 


and Salt Lake City Corporation,   


 


  Defendants. 


 


EXHIBIT “A” TO 


AMENDED COMPLAINT FOR  


DECLARATORY JUDGMENT 


 


 


 


 


 


Civil No.: 150900558 


 


Judge: Keith Kelly 
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Recipients
Ross Anderson  - Notification received on 2015-02-06 12:33:43.883.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-06-2015:12:33:06


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Other Exhibit "A" to Amended Complaint for
Declaratory Judgment


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN PURVIS


BRETT OLSEN
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Return of Electronic Notification


Recipients
Ross Anderson  - Notification received on 2015-02-12 13:46:40.41.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-12-2015:13:46:05


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Summons on Return


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN PURVIS


BRETT OLSEN
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Return of Electronic Notification


Recipients
Ross Anderson  - Notification received on 2015-02-26 15:53:34.22.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-26-2015:15:51:40


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Other Summons to Tom Edmundson


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN PURVIS


BRETT OLSEN
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Return of Electronic Notification


Recipients
Ross Anderson  - Notification received on 2015-02-26 15:54:24.717.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-26-2015:15:53:05


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Other Summons to Joseph Allen


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN PURVIS


BRETT OLSEN
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Return of Electronic Notification


Recipients
Ross Anderson  - Notification received on 2015-02-26 15:55:26.09.


00104







****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-26-2015:15:53:45


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Other Summons to George Pregman


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN PURVIS


BRETT OLSEN
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Return of Electronic Notification


Recipients
Ross Anderson  - Notification received on 2015-02-26 15:59:25.363.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-26-2015:15:57:39


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Other Summons to Brian Purvis


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN PURVIS


BRETT OLSEN
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Return of Electronic Notification


Recipients
Ross Anderson  - Notification received on 2015-02-26 15:59:54.643.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-26-2015:15:58:56


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Other Summons to Brett Olsen


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN PURVIS


BRETT OLSEN
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Return of Electronic Notification


Recipients
Ross Anderson  - Notification received on 2015-02-26 16:05:56.81.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-26-2015:16:05:09


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Acceptance of Service of Process


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN PURVIS


BRETT OLSEN
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Return of Electronic Notification


Recipients
Ross Anderson  - Notification received on 2015-02-26 16:06:47.263.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-26-2015:16:06:06


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Acceptance of Service of Process


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN PURVIS


BRETT OLSEN
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Return of Electronic Notification


Recipients
Ross Anderson  - Notification received on 2015-02-26 16:07:47.387.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-26-2015:16:07:03


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Acceptance of Service of Process


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN PURVIS


BRETT OLSEN
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Return of Electronic Notification


Recipients
Ross Anderson  - Notification received on 2015-02-26 16:08:35.997.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-26-2015:16:08:07


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Acceptance of Service of Process


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN PURVIS


BRETT OLSEN
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Return of Electronic Notification


Recipients
Ross Anderson  - Notification received on 2015-02-26 16:09:25.763.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-26-2015:16:08:56


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Acceptance of Service of Process


Filed by or in behalf of: Ross Anderson


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


SALT LAKE CITY CORPORATION


GEORGE S PREGMAN


TOM EDMUNSON


JOSEPH ALLEN EVERETT


BRIAN PURVIS


BRETT OLSEN
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorney for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmunson, 
George S. Pregman, and Salt Lake City Corporation 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 
 


ANSWER 
 


Case No: 150900558 
 


Hon. Keith Kelly 


 
 Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, George 


Pregman and Salt Lake City Corporation (collectively the “City Defendants”), by and through 


their attorney of record, hereby answer Plaintiff’s Complaint and respond to the allegations set 


forth as follows: 


INTRODUCTION 


1. Paragraph 1 states legal conclusions to which no response is required.  To the 


extent paragraph 1 states anything more than legal conclusions, the City Defendants deny those 
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allegations.1 


2. The City Defendants admit that on June 18, 2014, a three year old boy was 


reported missing from his home located at 2511 Filmore Street, Salt Lake City, Utah.  The City 


Defendants also admit that Officers Everett, Edmunson and Pregman conducted a search of the 


home at 2511 Filmore Street, Salt Lake City, Utah, looking for the boy.  The City Defendants 


deny the balance of the allegations set forth in paragraph 2. 


3. The City Defendants admit Officers Olsen and Worsencroft approached 


Plaintiff’s home during the course of a door to door search for the missing boy.  The City 


Defendants also admit Officer Worsencroft approached the front door while Officer Olsen 


approached the north gate to Plaintiff’s back yard.  The City Defendants deny the balance of the 


allegations of paragraph 3. 


4. The City Defendants admit that Officer Olsen, to prevent serious bodily injury to 


himself, drew his service weapon and fired twice at Plaintiff’s dog.  The City Defendants also 


admit that Plaintiff’s dog was killed.  The City Defendants deny the balance of the allegations of 


paragraph 4. 


5. The City Defendants admit that the missing boy was later found sleeping under a 


box or in the box by a lounge chair in the basement of the Filmore Street home.  To the extent 


paragraph 5 alleges anything further, the City Defendants deny those allegations. 


6. The City Defendants deny the allegations of paragraph 6. 


7. The City Defendants are without knowledge or information sufficient to form a 


                                                 
1  The unnumbered introductory paragraph of the Complaint also contains numerous statements and legal 


conclusions to which no response is required.  To the extent that paragraph contains anything more than statements 
or legal conclusions to which no response is required, the City Defendants deny those allegations. 
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belief as to the truth of the allegations regarding the rights Plaintiff states he seeks to protect and, 


therefore, deny those allegations.  The City Defendants deny the balance of the allegations set 


forth in paragraph 7. 


JURISDICTION AND VENUE 


8. Paragraph 8 states a legal conclusion to which no response is required. 


9. Paragraph 9 states a legal conclusion to which no response is required. 


PARTIES 


10. The City Defendants are without knowledge or information sufficient to form a 


belief as to the truth of the allegations set forth in paragraph 10 and, therefore, deny the 


allegations of that paragraph. 


11. The City Defendants admit that Salt Lake City Corporation is a municipality duly 


organized and existing under the laws of the state of Utah.  To the extent paragraph 11 alleges 


anything further, the City Defendants deny those allegations. 


12. The City Defendants admit Salt Lake City Police Department is located in Salt 


Lake County and is a department of Salt Lake City Corporation.  To the extent paragraph 12 


alleges anything further, the City Defendants deny those allegations. 


13. Paragraph 13 states legal conclusions to which no response is required. 


14. The City Defendants admit that Officers Olsen, Burvis, Allen, Edmunson and 


Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 


Department on June 18, 2014.  The balance of Paragraph 14 states legal conclusions to which no 


response is required. 
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GENERAL FACTUAL ALLEGATIONS 
The Challenged Laws 


 
15. The City Defendants deny the allegations of paragraph 15 on the grounds Utah 


Code § 63G-7-601 speaks for its self. 


16. The City Defendants deny the allegations of paragraph 16 on the grounds Utah 


Code § 78B-3-104 speaks for its self. 


17. The City Defendants deny the allegations of paragraph 17 on the grounds Utah 


Code §§ 63G-7-601 and 78B-3-104 speak for themselves. 


18. Paragraph 18 states a legal conclusion to which no response is required. 


DECLARATORY RELIEF ALLEGATIONS 


19. The City Defendants are without knowledge or information sufficient to form a 


belief as to the truth of the allegations set forth in paragraph 19 and, therefore, deny the 


allegations of that paragraph. 


20. The City Defendants are without knowledge or information sufficient to form a 


belief as to the truth of the allegations set forth in paragraph 20 and, therefore, deny the 


allegations of that paragraph. 


21. The City Defendants are without knowledge or information sufficient to form a 


belief as to the truth of the allegations set forth in paragraph 21 and, therefore, deny the 


allegations of that paragraph. 


22. The City Defendants deny the allegations of paragraph 22. 


23. Paragraph 23 states legal conclusions to which no response is required.  To the 


extent paragraph 23 alleges anything more than legal conclusions, the City Defendants deny 


those allegations. 
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24. Paragraph 24 contains a statement to which no response is required. 


25. Paragraph 25 states a legal conclusion to which no response is required. 


FIRST CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute in Inapplicable) 


 
26. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


27. The City Defendants deny the allegations of paragraph 27 on the grounds Utah 


Code § 78B-3-104 speaks for its self. 


28. The City Defendants deny the allegations of paragraph 28 on the grounds Utah 


Code § 63G-7-902(1) speaks for itself. 


29. The City Defendants admit that Officers Olsen, Burvis, Allen, Edmunson and 


Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 


Department on June 18, 2014.  To the extent paragraph 29 alleges anything further, the City 


Defendants deny those allegations. 


30. Paragraph 30 states legal conclusions to which no response is required.  To the 


extent paragraph 30 alleges anything further, the City Defendants deny those allegations. 


31. Paragraph 31 states legal conclusions to which no response is required.  To the 


extent paragraph 31 alleges anything further, the City Defendants deny those allegations. 


32. The City Defendants admit that Salt Lake City Corporation will defend Officers 


Olsen, Burvis, Allen, Edmunson and Pregman against actions they took in the course and scope 


of their employment.  To the extent paragraph 32 alleges anything further, the City Defendants 


deny those allegations. 


33. The City Defendants are without knowledge or information sufficient to form a 
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belief as to the truth of the allegations set forth in paragraph 33 and, therefore, deny the 


allegations of that paragraph. 


34. The City Defendants deny the allegations of paragraph 34. 


SECOND CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 


Open Courts Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Open Courts Clause of the Utah Constitution 


 
35. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


36. The City Defendants deny the allegations of paragraph 36 on the grounds Utah 


Code § 78B-3-104 speaks for its self. 


37. The City Defendants deny the allegations of paragraph 37. 


38. The City Defendants deny the allegations of paragraph 38. 


39. The City Defendants admit that the bond required by Utah Code § 78B-3-104 


must be filed before filing suit against a police officer.  The City Defendants either deny or are 


without knowledge or information sufficient to form a belief as to the truth of the balance of the 


allegations set forth in paragraph 39 and, therefore, deny those allegations. 


40. Paragraph 40 states legal conclusions to which no response is required.  To the 


extent paragraph 40 states anything more than a legal conclusion, the City Defendants deny those 


allegations. 


41. Paragraph 41 states legal conclusions to which no response is required.  To the 


extent paragraph 41 states anything more than legal conclusions, the City Defendants deny those 


allegations. 
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B. The Undertaking Statute Violated the Open Courts Clause of the Utah Constitution 


42. Paragraph 42 states legal conclusions to which no response is required.  To the 


extent paragraph 42 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


43. Paragraph 43 states legal conclusions to which no response is required.  To the 


extent paragraph 43 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


44. The City Defendants admit the undertaking under Utah Code § 63G-7-601 must 


be filed at the time of filing a suit against a government entity.  The City Defendants are without 


knowledge or information sufficient to form a belief as to the truth of the allegations set forth in 


the balance of the allegations of paragraph 44 and, therefore, deny those allegations. 


45. Paragraph 45 states legal conclusions to which no response is required.  To the 


extent paragraph 45 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


46. Paragraph 46 states legal conclusions to which no response is required.  To the 


extent paragraph 46 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


THIRD CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate Due 


Process Under the Fifth and Fourteenth Amendments to the U.S. Constitution and the Due 
Process Clause of Article I, § 7 of the Utah Constitution) 


 
A. The Bond Statute Violates the Due Process Clauses of the Fifth and Fourteenth 


Amendments to the U.S. Constitution and Article I, § 7 of the Utah Constitution. 
 
47. The City Defendants incorporate by reference their responses to the allegations 
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set forth in all preceding paragraphs as if fully set forth herein. 


48. Paragraph 48 states legal conclusions to which no response is required.  To the 


extent paragraph 48 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


49. Paragraph 49 states legal conclusions to which no response is required.  To the 


extent paragraph 49 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


50. Paragraph 50 states legal conclusions to which no response is required.  To the 


extent paragraph 50 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


B. The Undertaking Statute Violates the Due Process Clause of the Fifth and 
Fourteenth Amendments to the U.S. Constitution and Article I, § 7 of the Utah 
Constitution. 
 
51. Paragraph 51 states legal conclusions to which no response is required.  To the 


extent paragraph 51 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


52. Paragraph 52 states legal conclusions to which no response is required.  To the 


extent paragraph 52 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


53. Paragraph 53 states legal conclusions to which no response is required.  To the 


extent paragraph 53 states anything more than legal conclusions, the City Defendants deny those 


allegations. 
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FOURTH CAUSE OF ACTION 


(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 
Equal Protection Clause of the U.S. Constitution and the Uniform Operation of Laws 


Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Equal Protection Clause of the Fourteenth 


Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
54. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


55. The City Defendants deny the second sentence of paragraph 55 on the grounds 


that Article I, § 24 of the Utah Constitution speaks for itself.  The balance of the allegations of 


paragraph 55 state legal conclusions to which no response is required.  To the extent paragraph 


55 alleges anything further, the City Defendants deny those allegations. 


56. Paragraph 56 states legal conclusions to which no response is required.  To the 


extent paragraph 56 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


57. Paragraph 57 states legal conclusions to which no response is required.  To the 


extent paragraph 57 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


58. Paragraph 58 states legal conclusions to which no response is required.  To the 


extent paragraph 58 states anything more than legal conclusions, the City Defendants deny those 


allegations. 
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B. The Undertaking Statute Violates the Equal Protection Clause of the Fourteenth 
Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
59. Paragraph 59 states legal conclusions to which no response is required.  To the 


extent paragraph 59 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


60. Paragraph 60 states legal conclusions to which no response is required.  To the 


extent paragraph 60 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


61. Paragraph 61 states legal conclusions to which no response is required.  To the 


extent paragraph 61 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


62. Paragraph 62 states legal conclusions to which no response is required.  To the 


extent paragraph 62 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


 
FIFTH CAUSE OF ACTION 


(For Declaratory Judgment – The Bond Statute and the Undertaking Statute are 
Unconstitutional as Applied in this Case) 


 
A. The Bond Statute is Unconstitutional as Applied 


63. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


64. The City Defendants are either without knowledge or information sufficient to 


form a belief as to the truth of the allegation regarding Plaintiff’s financial ability to post the 


required bond, and, therefore, deny that allegation.  The balance of the allegations of paragraph 
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64 state legal conclusions to which no response is required.  To the extent paragraph 64 states 


anything more, the City Defendants deny those allegations. 


65. Paragraph 65 states legal conclusions to which no response is required.  To the 


extent paragraph 65 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


66. Paragraph 66 states legal conclusions to which no response is required.  To the 


extent paragraph 66 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


67. Paragraph 67 states legal conclusions to which no response is required.  To the 


extent paragraph 67 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


B. The Undertaking is Unconstitutional as Applied 


68. Paragraph 68 states legal conclusions to which no response is required.  To the 


extent paragraph 68 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


69. Paragraph 69 states legal conclusions to which no response is required.  To the 


extent paragraph 69 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


70. Paragraph 70 states legal conclusions to which no response is required.  To the 


extent paragraph 70 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


71. Paragraph 71 states legal conclusions to which no response is required.  To the 
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extent paragraph 71 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


SIXTH CAUSE OF ACTION 
(For Declaratory Judgment – For a Determination of the Bond Amount and a 


Determination of the Undertaking Amount in the Event the Statutes Apply to this Case and 
are Deemed to be Constitutional) 


 
A. Determination of the Bond Statute Amount in this Case. 


 
72. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


73. Paragraph 73 contains a statement to which no response is required. 


B. Determination of the Undertaking Statute Amount in this Case 


74. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


75. Paragraph 75 contains a statement to which no response is required. 


FIRST AFFIRMATIVE DEFENSE 


The Complaint fails to state a claim upon which relief can be granted. 


SECOND AFFIRMATIVE DEFENSE 


Plaintiff’s claim that Utah Code § 63G-7-601 is unconstitutional as applied fails because 


Plaintiff has not shown he is impecunious and unable to furnish the undertaking required by that 


statute. 


THIRD AFFIRMATIVE DEFENSE 


Plaintiff’s claim that Utah Code § 78B-3-104 is unconstitutional as applied fails because 


Plaintiff has not shown he is impecunious and unable to furnish the bond required by that statute. 
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PRAYER FOR RELIEF 


 Wherefore, the City Defendants pray the Plaintiff’s Complaint be dismissed with 


prejudice and the City Defendants be awarded reasonable attorney fees and costs incurred in this 


matter as allowed by law, and for such other and further relief the Court deems just and proper. 


DATED this 27th day of February, 2015. 


 
              


Attorney for Defendants Brett Olsen, Lt. 
Brian Purvis, Joseph Allen Everett, Tom 
Edmunson, George S. Pregman, and Salt 
Lake City Corporation 
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CERTIFICATE OF SERVICE 
 


I hereby certify that on the 27th day of February, 2015, a true and correct copy of 
ANSWER was served, via electronic filing, upon the following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
        /s/ Heidi Medrano  
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3RD DISTRICT COURT - SALT LAKE
SALT LAKE  COUNTY, STATE OF UTAH


SEAN KENDALL,
    
:


Plaintiff :


vs.


:
:
:
:
:


NOTICE OF EVENT DUE DATES


BRETT OLSEN,
:
: Case No: 150900558 MI


Defendant : Discovery Tier: 2
: Judge: KEITH KELLY


To Counsel and Parties:
The district court case management system has automatically generated this notice, calculating the
dates set forth below under Utah Rule of Civil Procedure 26.  These dates will constitute the
schedule for disclosures, fact discovery, expert discovery, ADR and readiness for trial.  This
schedule does not govern extraordinary discovery.


Based on the date the defendant's answer was filed, the following event due dates apply in this
case.  If any date is a Saturday, Sunday or legal holiday, the due date is the following business day.


Date Answer filed: 27-Feb-15
* Plaintiff's initial disclosures due: 13-Mar-15 (Date answer filed plus 14 days)


* Defendant's initial disclosures due: 10-Apr-15 (Date answer filed plus 42 days)


* Fact discovery completed: 07-Oct-15
(Date defendant's disclosures due plus 120, 180,
or 210 days, depending on the discovery tier.)


* Expert discovery completed: 10-Feb-16 (Date fact discovery completed plus 126 days)


* ADR completed (unless exempt): 10-Feb-16 (Date expert discovery completed)


* Certificate of Readiness for Trial due: 10-Feb-16 (Date expert discovery completed)


The parties shall promptly notify the Court of any settlements or stipulations.  Self Help Resources
are available at www.utcourts.gov.


CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the following people for case 150900558
by the method and on the date specified.


EMAIL:   ROSS C ANDERSON
EMAIL:   MARK E KITTRELL
EMAIL:   SAMANTHA J SLARK


Date: February 27, 2015 /s/ CHRIS DAVIES
Clerk/Clerk of Court
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-02-27 15:30:52.89.


ROSS C ANDERSON  - Notification received on 2015-02-27 15:31:02.093.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 02-27-2015:15:30:00


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Answer


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorney for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmunson, 
George S. Pregman, and Salt Lake City Corporation 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 
 


ANSWER 
 


Case No: 150900558 
 


Hon. Keith Kelly 


 
 Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, George 


Pregman and Salt Lake City Corporation (collectively the “City Defendants”), by and through 


their attorney of record, hereby answer Plaintiff’s Complaint and respond to the allegations set 


forth as follows: 


INTRODUCTION 


1. Paragraph 1 states legal conclusions to which no response is required.  To the 


extent paragraph 1 states anything more than legal conclusions, the City Defendants deny those 
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allegations.1 


2. The City Defendants admit that on June 18, 2014, a three year old boy was 


reported missing from his home located at 2511 Filmore Street, Salt Lake City, Utah.  The City 


Defendants also admit that Officers Everett, Edmunson and Pregman conducted a search of the 


home at 2511 Filmore Street, Salt Lake City, Utah, looking for the boy.  The City Defendants 


deny the balance of the allegations set forth in paragraph 2. 


3. The City Defendants admit Officers Olsen and Worsencroft approached 


Plaintiff’s home during the course of a door to door search for the missing boy.  The City 


Defendants also admit Officer Worsencroft approached the front door while Officer Olsen 


approached the north gate to Plaintiff’s back yard.  The City Defendants deny the balance of the 


allegations of paragraph 3. 


4. The City Defendants admit that Officer Olsen, to prevent serious bodily injury to 


himself, drew his service weapon and fired twice at Plaintiff’s dog.  The City Defendants also 


admit that Plaintiff’s dog was killed.  The City Defendants deny the balance of the allegations of 


paragraph 4. 


5. The City Defendants admit that the missing boy was later found sleeping under a 


box or in the box by a lounge chair in the basement of the Filmore Street home.  To the extent 


paragraph 5 alleges anything further, the City Defendants deny those allegations. 


6. The City Defendants deny the allegations of paragraph 6. 


7. The City Defendants are without knowledge or information sufficient to form a 


                                                 
1  The unnumbered introductory paragraph of the Complaint also contains numerous statements and legal 


conclusions to which no response is required.  To the extent that paragraph contains anything more than statements 
or legal conclusions to which no response is required, the City Defendants deny those allegations. 
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belief as to the truth of the allegations regarding the rights Plaintiff states he seeks to protect and, 


therefore, deny those allegations.  The City Defendants deny the balance of the allegations set 


forth in paragraph 7. 


JURISDICTION AND VENUE 


8. Paragraph 8 states a legal conclusion to which no response is required. 


9. Paragraph 9 states a legal conclusion to which no response is required. 


PARTIES 


10. The City Defendants are without knowledge or information sufficient to form a 


belief as to the truth of the allegations set forth in paragraph 10 and, therefore, deny the 


allegations of that paragraph. 


11. The City Defendants admit that Salt Lake City Corporation is a municipality duly 


organized and existing under the laws of the state of Utah.  To the extent paragraph 11 alleges 


anything further, the City Defendants deny those allegations. 


12. The City Defendants admit Salt Lake City Police Department is located in Salt 


Lake County and is a department of Salt Lake City Corporation.  To the extent paragraph 12 


alleges anything further, the City Defendants deny those allegations. 


13. Paragraph 13 states legal conclusions to which no response is required. 


14. The City Defendants admit that Officers Olsen, Burvis, Allen, Edmunson and 


Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 


Department on June 18, 2014.  The balance of Paragraph 14 states legal conclusions to which no 


response is required. 
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GENERAL FACTUAL ALLEGATIONS 
The Challenged Laws 


 
15. The City Defendants deny the allegations of paragraph 15 on the grounds Utah 


Code § 63G-7-601 speaks for its self. 


16. The City Defendants deny the allegations of paragraph 16 on the grounds Utah 


Code § 78B-3-104 speaks for its self. 


17. The City Defendants deny the allegations of paragraph 17 on the grounds Utah 


Code §§ 63G-7-601 and 78B-3-104 speak for themselves. 


18. Paragraph 18 states a legal conclusion to which no response is required. 


DECLARATORY RELIEF ALLEGATIONS 


19. The City Defendants are without knowledge or information sufficient to form a 


belief as to the truth of the allegations set forth in paragraph 19 and, therefore, deny the 


allegations of that paragraph. 


20. The City Defendants are without knowledge or information sufficient to form a 


belief as to the truth of the allegations set forth in paragraph 20 and, therefore, deny the 


allegations of that paragraph. 


21. The City Defendants are without knowledge or information sufficient to form a 


belief as to the truth of the allegations set forth in paragraph 21 and, therefore, deny the 


allegations of that paragraph. 


22. The City Defendants deny the allegations of paragraph 22. 


23. Paragraph 23 states legal conclusions to which no response is required.  To the 


extent paragraph 23 alleges anything more than legal conclusions, the City Defendants deny 


those allegations. 
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24. Paragraph 24 contains a statement to which no response is required. 


25. Paragraph 25 states a legal conclusion to which no response is required. 


FIRST CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute in Inapplicable) 


 
26. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


27. The City Defendants deny the allegations of paragraph 27 on the grounds Utah 


Code § 78B-3-104 speaks for its self. 


28. The City Defendants deny the allegations of paragraph 28 on the grounds Utah 


Code § 63G-7-902(1) speaks for itself. 


29. The City Defendants admit that Officers Olsen, Burvis, Allen, Edmunson and 


Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 


Department on June 18, 2014.  To the extent paragraph 29 alleges anything further, the City 


Defendants deny those allegations. 


30. Paragraph 30 states legal conclusions to which no response is required.  To the 


extent paragraph 30 alleges anything further, the City Defendants deny those allegations. 


31. Paragraph 31 states legal conclusions to which no response is required.  To the 


extent paragraph 31 alleges anything further, the City Defendants deny those allegations. 


32. The City Defendants admit that Salt Lake City Corporation will defend Officers 


Olsen, Burvis, Allen, Edmunson and Pregman against actions they took in the course and scope 


of their employment.  To the extent paragraph 32 alleges anything further, the City Defendants 


deny those allegations. 


33. The City Defendants are without knowledge or information sufficient to form a 
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belief as to the truth of the allegations set forth in paragraph 33 and, therefore, deny the 


allegations of that paragraph. 


34. The City Defendants deny the allegations of paragraph 34. 


SECOND CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 


Open Courts Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Open Courts Clause of the Utah Constitution 


 
35. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


36. The City Defendants deny the allegations of paragraph 36 on the grounds Utah 


Code § 78B-3-104 speaks for its self. 


37. The City Defendants deny the allegations of paragraph 37. 


38. The City Defendants deny the allegations of paragraph 38. 


39. The City Defendants admit that the bond required by Utah Code § 78B-3-104 


must be filed before filing suit against a police officer.  The City Defendants either deny or are 


without knowledge or information sufficient to form a belief as to the truth of the balance of the 


allegations set forth in paragraph 39 and, therefore, deny those allegations. 


40. Paragraph 40 states legal conclusions to which no response is required.  To the 


extent paragraph 40 states anything more than a legal conclusion, the City Defendants deny those 


allegations. 


41. Paragraph 41 states legal conclusions to which no response is required.  To the 


extent paragraph 41 states anything more than legal conclusions, the City Defendants deny those 


allegations. 
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B. The Undertaking Statute Violated the Open Courts Clause of the Utah Constitution 


42. Paragraph 42 states legal conclusions to which no response is required.  To the 


extent paragraph 42 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


43. Paragraph 43 states legal conclusions to which no response is required.  To the 


extent paragraph 43 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


44. The City Defendants admit the undertaking under Utah Code § 63G-7-601 must 


be filed at the time of filing a suit against a government entity.  The City Defendants are without 


knowledge or information sufficient to form a belief as to the truth of the allegations set forth in 


the balance of the allegations of paragraph 44 and, therefore, deny those allegations. 


45. Paragraph 45 states legal conclusions to which no response is required.  To the 


extent paragraph 45 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


46. Paragraph 46 states legal conclusions to which no response is required.  To the 


extent paragraph 46 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


THIRD CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate Due 


Process Under the Fifth and Fourteenth Amendments to the U.S. Constitution and the Due 
Process Clause of Article I, § 7 of the Utah Constitution) 


 
A. The Bond Statute Violates the Due Process Clauses of the Fifth and Fourteenth 


Amendments to the U.S. Constitution and Article I, § 7 of the Utah Constitution. 
 
47. The City Defendants incorporate by reference their responses to the allegations 


00143







8 


set forth in all preceding paragraphs as if fully set forth herein. 


48. Paragraph 48 states legal conclusions to which no response is required.  To the 


extent paragraph 48 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


49. Paragraph 49 states legal conclusions to which no response is required.  To the 


extent paragraph 49 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


50. Paragraph 50 states legal conclusions to which no response is required.  To the 


extent paragraph 50 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


B. The Undertaking Statute Violates the Due Process Clause of the Fifth and 
Fourteenth Amendments to the U.S. Constitution and Article I, § 7 of the Utah 
Constitution. 
 
51. Paragraph 51 states legal conclusions to which no response is required.  To the 


extent paragraph 51 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


52. Paragraph 52 states legal conclusions to which no response is required.  To the 


extent paragraph 52 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


53. Paragraph 53 states legal conclusions to which no response is required.  To the 


extent paragraph 53 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


  


00144







9 


FOURTH CAUSE OF ACTION 


(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 
Equal Protection Clause of the U.S. Constitution and the Uniform Operation of Laws 


Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Equal Protection Clause of the Fourteenth 


Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
54. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


55. The City Defendants deny the second sentence of paragraph 55 on the grounds 


that Article I, § 24 of the Utah Constitution speaks for itself.  The balance of the allegations of 


paragraph 55 state legal conclusions to which no response is required.  To the extent paragraph 


55 alleges anything further, the City Defendants deny those allegations. 


56. Paragraph 56 states legal conclusions to which no response is required.  To the 


extent paragraph 56 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


57. Paragraph 57 states legal conclusions to which no response is required.  To the 


extent paragraph 57 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


58. Paragraph 58 states legal conclusions to which no response is required.  To the 


extent paragraph 58 states anything more than legal conclusions, the City Defendants deny those 


allegations. 
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B. The Undertaking Statute Violates the Equal Protection Clause of the Fourteenth 
Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
59. Paragraph 59 states legal conclusions to which no response is required.  To the 


extent paragraph 59 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


60. Paragraph 60 states legal conclusions to which no response is required.  To the 


extent paragraph 60 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


61. Paragraph 61 states legal conclusions to which no response is required.  To the 


extent paragraph 61 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


62. Paragraph 62 states legal conclusions to which no response is required.  To the 


extent paragraph 62 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


 
FIFTH CAUSE OF ACTION 


(For Declaratory Judgment – The Bond Statute and the Undertaking Statute are 
Unconstitutional as Applied in this Case) 


 
A. The Bond Statute is Unconstitutional as Applied 


63. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


64. The City Defendants are either without knowledge or information sufficient to 


form a belief as to the truth of the allegation regarding Plaintiff’s financial ability to post the 


required bond, and, therefore, deny that allegation.  The balance of the allegations of paragraph 
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64 state legal conclusions to which no response is required.  To the extent paragraph 64 states 


anything more, the City Defendants deny those allegations. 


65. Paragraph 65 states legal conclusions to which no response is required.  To the 


extent paragraph 65 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


66. Paragraph 66 states legal conclusions to which no response is required.  To the 


extent paragraph 66 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


67. Paragraph 67 states legal conclusions to which no response is required.  To the 


extent paragraph 67 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


B. The Undertaking is Unconstitutional as Applied 


68. Paragraph 68 states legal conclusions to which no response is required.  To the 


extent paragraph 68 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


69. Paragraph 69 states legal conclusions to which no response is required.  To the 


extent paragraph 69 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


70. Paragraph 70 states legal conclusions to which no response is required.  To the 


extent paragraph 70 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


71. Paragraph 71 states legal conclusions to which no response is required.  To the 
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extent paragraph 71 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


SIXTH CAUSE OF ACTION 
(For Declaratory Judgment – For a Determination of the Bond Amount and a 


Determination of the Undertaking Amount in the Event the Statutes Apply to this Case and 
are Deemed to be Constitutional) 


 
A. Determination of the Bond Statute Amount in this Case. 


 
72. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


73. Paragraph 73 contains a statement to which no response is required. 


B. Determination of the Undertaking Statute Amount in this Case 


74. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


75. Paragraph 75 contains a statement to which no response is required. 


FIRST AFFIRMATIVE DEFENSE 


The Complaint fails to state a claim upon which relief can be granted. 


SECOND AFFIRMATIVE DEFENSE 


Plaintiff’s claim that Utah Code § 63G-7-601 is unconstitutional as applied fails because 


Plaintiff has not shown he is impecunious and unable to furnish the undertaking required by that 


statute. 


THIRD AFFIRMATIVE DEFENSE 


Plaintiff’s claim that Utah Code § 78B-3-104 is unconstitutional as applied fails because 


Plaintiff has not shown he is impecunious and unable to furnish the bond required by that statute. 
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PRAYER FOR RELIEF 


 Wherefore, the City Defendants pray the Plaintiff’s Complaint be dismissed with 


prejudice and the City Defendants be awarded reasonable attorney fees and costs incurred in this 


matter as allowed by law, and for such other and further relief the Court deems just and proper. 


DATED this 2nd day of March, 2015. 


 
        /S/ Samantha J. Slark   


Attorney for Defendants Brett Olsen, Lt. 
Brian Purvis, Joseph Allen Everett, Tom 
Edmunson, George S. Pregman, and Salt 
Lake City Corporation 
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CERTIFICATE OF SERVICE 
 


I hereby certify that on the 2nd day of March, 2015, a true and correct copy of 
ANSWER was served, via electronic filing, upon the following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 


        /s/ Heidi Medrano  
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-03-02 11:21:22.507.


ROSS C ANDERSON  - Notification received on 2015-03-02 11:21:32.79.


00151







****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 03-02-2015:11:20:51


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Answer


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Kendall  


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Kendall, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 


 
 


PLAINTIFF’S INITIAL DISCLOSURES 
 
 
 
 


Civil No.: 150900558 
 


Judge: Keith Kelly 
 


 


Plaintiff Sean Kendall, (“Kendall”) by and through counsel of record, hereby submits his 


Initial Disclosures to Defendants Brett Olsen (“Olsen”), Lt. Brian Purvis (“Purvis”), Joseph 


Allen Everett (“Everett”), Tom Edmundson (“Edmundson”), George S. Pregman (“Pregman”), 


and Salt Lake City Corporation (“SLCC”). 


These disclosures are based upon information currently available to Kendall and his 


counsel and made pursuant to the requirements of UTAH R. OF CIV. P. 26(a)(1). Kendall reserves 


the right to amend and/or supplement these disclosures as additional information becomes 


available, or as the meaning or significance of additional information becomes apparent through 


the course of discovery in this matter.  
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A. Individuals Likely to Have Discoverable Information Supporting Kendall’s Claims, 
UTAH R. CIV. P. 26(a)(1)(A)(i) 
 


Kendall identifies the following individuals as likely to have information relevant to his 


claims: 


1. Sean Kendall 
2938 South Hudson Circle 
Salt Lake City, UT  84106 
(435) 790-6320 
Subject of Information: Kendall is the Plaintiff in this current litigation and has personal 
knowledge of the nature of his claims against the Defendants for violation of his federal 
and state constitutional rights. He has knowledge about his limited assets and financial 
resources, and his inability to obtain a bond as required by UTAH CODE ANN. §§ 78B-3-
104, or an undertaking as required by 63G-7-601 in an amount substantially more than 
$300.  
 


2. Randall K. Edwards  
136 South Main Street 
Suite 700 
Salt Lake City, Utah  84101 
(801) 328-0300 
Subject of Information: Mr. Edwards is an attorney with previous experience at the Salt 
Lake City Attorney’s Office, the Reno, Nevada, City Attorney’s Office, and as a 
plaintiff’s attorney in cases alleging wrongful acts by law enforcement officers. He has 
knowledge of the nature and applicability of the bond requirement of UTAH CODE ANN. 
§§ 78B-3-104.  
 


3. Betty Croshaw 
Moreton & Company 
101 South 200 East, Suite 300 
Salt Lake City, Utah 84111 
(801) 531-1234 
Subject of Information: Ms. Croshaw is Senior Account Manager at Moreton & 
Company. Moreton & Company is a consulting and insurance brokerage firm with offices 
located in Salt Lake City, Utah. Ms. Croshaw has information reguarding the financial 
requirements necessary to qualify for a court cost bond.  


 
B. Fact Witnesses Plaintiff May Call in His Case-in-Chief, UTAH R. CIV. P. 26(a)(1)(A)(ii) 


 
Kendall identifies the following fact witness he may call in his case-in-chief and a 


summary of the expected testimony: 


 2 
00154







1. Sean Kendall 
2938 South Hudson Circle 
Salt Lake City, UT  84106 
(435) 790-6320 
Summary of Expected Testimony: Kendall is expected to testify as to the nature of his 
claims. He will testify that, due to his minimal assets and limited financial resources, he 
is unable to afford to post a bond as required by UTAH CODE ANN. §§ 78B-3-104, or an 
undertaking as required by 63G-7-601 in an amount substantially more than $300. 
Kendall will also testify as to his understanding of the degree to which the bond and 
undertaking requirements prevent his access to the courts. 
 


2. Randall K. Edwards  
136 South Main Street 
Suite 700 
Salt Lake City, Utah  84101 
(801) 328-0300 
Summary of Expected Testimony: Mr. Edwards is expected to testify that, in his 
experience, there is no way to accurately determine the amount of “attorney’s fees” 
incurred in cases where the Salt Lake City Attorney’s Office represents public officials or 
law enforcement officers. He will testify as to the speculative nature of trying to guess the 
amount of attorney’s fees before the case has concluded. Mr. Edwards will also testify 
that attorney’s fees could range anywhere from less than $30,000 to more than $500,000, 
depending on the case, and it is impossible to predict the amount before the conclusion of 
the case. 
 


3. Betty Croshaw 
Moreton & Company 
101 South 200 East, Suite 300 
Salt Lake City, Utah 84111 
(801) 531-1234 
Summary of Expected Testimony: Ms. Croshaw is expected to testify that Moreton & 
Company has only ever written court cost bonds in the amount of $300 and, in order to 
issue a bond, Moreton & Company requires assets as collateral on which it can collect. 
She will testify that, based on Kendall’s minimal assets and limited financial resources, 
Moreton & Company would not issue a bond or undertaking for more than $300. Ms. 
Croshaw will also testify that Moreton & Company would certainly not issue Kendall a 
bond for thousands of dollars, let alone hundreds of thousands of dollars. 
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C. Documents, Data Compilations, Electronically Stored Information and Tangible Things 
Plaintiff May Offer in His Case-in-Chief, UTAH R. CIV. P. 26(a)(1)(B)  
 


The following is a list of documents, data compilations, and tangible things in the 


possession, custody, or control of undersigned counsel, which are provided to Defendants’ 


council herewith, that are relevant to facts alleged with particularity in the pleadings: 


1. Kendall’s checking account statements detailing balances and transactions between 
09/03/2013 and 03/05/2015. See documents Bates Numbered PLTF00001 - 
PLTF00023. 
 


2. Kendall’s savings account statement detailing balances and transactions between 
09/03/2013 and 03/05/2015. See document Bates Numbered PLTF00024. 


 
3. Kendall’s retirement plan summary. See document Bates Numbered PLTF00025. 


 
4. Kendall’s life insurance policy and coverage. See document Bates Numbered 


PLTF00026. 
 


5. Kendall’s automobile loan statement detailing the balance and required monthly 
payment.  See document Bates Numbered PLTF00027. 


 
6. Kendall’s credit card account summary. See document Bates Numbered PLTF00028. 


 
7. Invoice summary sent to Kendall from his therapist, Steven McCowin, Ph.D.  See 


document Bates Numbered PLTF00029.  
 


8. Kendall’s residential rental agreement.  See documents Bates Numbered PLTF00030 
- PLTF00033. 


 
9. Kendall’s pay stubs from 07/31/2013 to 02/28/2015. See documents Bates Numbered 


PLTF00034 - PLTF00053.  
 


10. Kendall’s income tax documents from 2009 to 2015.  See document Bates Numbered 
PLTF00054 - PLTF00164. 


 
D. Preliminary Computations of Damages, UTAH R. CIV. P. 26(a)(1)(C) 
 


Kendall seeks declaratory judgment that: (1) the bond requirement under UTAH CODE 


ANN. § 78B-3-104 does not apply in this matter; and/or (2) the bond requirement under § 78B-3-


104 and the undertaking requirement under § 63G-7-601 are unconstitutional. In the event the 
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bond requirement is held to be applicable and the bond and undertaking requirements are held to 


be constitutional, facially and as applied in this matter, Kendall seeks a determination by the 


Court of the amount of the undertaking and the bond, as required by UTAH CODE ANN. §§ 78B-3-


104 and 63G-7-601.  Kendall also seeks reasonable attorney’s fees as provided by 42 U.S.C. § 


1988 and by Utah law.    


E. Copies of Agreements to Satisfy Judgment, Indemnify or Reimburse for Payments 
Made to Satisfy the Judgment, UTAH R. CIV. P. 26(a)(1)(D) 


 
There are no applicable insurance agreements. 


 
DATED this 12th day of March, 2015. 
 


 WINDER & COUNSEL, P.C. 
 


   /s/  Ross C. Anderson    
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Kendall  


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Kendall, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 


 
 


CERTIFICATE OF SERVICE OF 
PLAINTIFF’S INITIAL DISCLOSURES 
 
 
 
 


Civil No.: 150900558 
 


Judge: Keith Kelly 
 


 
 The Court is hereby notified that on the 12th day of March, 2015, Plaintiff Sean Kendall, 


by and through counsel, caused a true and correct copy of the PLAINTIFF’S INITIAL 


DISCLOSURES to be sent via United States Mail, first class postage prepaid to the following:   


Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 


DATED this 12th day of March, 2015 
 


 WINDER & COUNSEL, P.C. 
 


 
    /s/ Ross C. Anderson    
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-03-12 16:52:04.833.


ROSS C ANDERSON  - Notification received on 2015-03-12 16:52:10.927.


00159







****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 03-12-2015:16:51:35


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Other Plaintiff's Initial Disclosures


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-03-12 16:53:25.63.


ROSS C ANDERSON  - Notification received on 2015-03-12 16:53:37.223.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 03-12-2015:16:52:51


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Other Certificate of Service of Plaintiff's Initial
Disclosures


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff 


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 


 
 


CERTIFICATE OF SERVICE OF 
PLAINTIFF’S SUPPLEMENTAL  


INITIAL DISCLOSURE 
 
 
 
 


Civil No.: 150900558 
 


Judge: Keith Kelly 
 


 
 The Court is hereby notified that on the 13th day of March, 2015, Plaintiff Sean Kendall, 


by and through counsel, caused a true and correct copy of the PLAINTIFF’S SUPPLEMENTAL 


INITIAL DISCLOSURE to be sent via United States Mail, first class postage prepaid to the 


following:   


Samantha J. Slark  
Mark E. Kittrell  
Salt Lake City Attorney’s Office  
451 S. State Street, Suite 505A  
P.O. Box 145478  
Salt Lake City, UT 84114-5478  
 


Dated this 13th day of March, 2015. 
 
 WINDER & COUNSEL, P.C. 
 


 
  /s/ Ross C. Anderson    
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-03-13 15:29:10.42.


ROSS C ANDERSON  - Notification received on 2015-03-13 15:29:19.607.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 03-13-2015:15:28:27


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Other Certificate of Service of Plaintiff's
Supplemental Initial Disclosure


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
Mark.Kittrell@slcgov.com  
 
Attorneys for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, 
George S. Pregman, and Salt Lake City Corporation 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 
 


ANSWER TO AMENDED COMPLAINT 
FOR DECLARATORY JUDGMENT 


 
Case No: 150900558 


 
Hon. Keith Kelly 


 
 Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, George 


Pregman and Salt Lake City Corporation (collectively the “City Defendants”), by and through 


their attorney of record, hereby answer Plaintiff’s Complaint and respond to the allegations set 


forth as follows: 


INTRODUCTION 


1. Paragraph 1 states legal conclusions to which no response is required.  To the 
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extent paragraph 1 states anything more than legal conclusions, the City Defendants deny those 


allegations.1 


2. The City Defendants admit that on June 18, 2014, a three year old boy was 


reported missing from his home located at 2511 Filmore Street, Salt Lake City, Utah.  The City 


Defendants also admit that Officers Everett, Edmundson and Pregman conducted a search of the 


home at 2511 Filmore Street, Salt Lake City, Utah, looking for the boy.  The City Defendants 


deny the balance of the allegations set forth in paragraph 2. 


3. The City Defendants admit Officers Olsen and Worsencroft approached 


Plaintiff’s home during the course of a door to door search for the missing boy.  The City 


Defendants also admit Officer Worsencroft approached the front door while Officer Olsen 


approached the north gate to Plaintiff’s back yard.  The City Defendants deny the balance of the 


allegations of paragraph 3. 


4. The City Defendants admit that Officer Olsen, to prevent serious bodily injury to 


himself, drew his service weapon and fired twice at Plaintiff’s dog.  The City Defendants also 


admit that Plaintiff’s dog was killed.  The City Defendants deny the balance of the allegations of 


paragraph 4. 


5. The City Defendants admit that the missing boy was later found sleeping under a 


box or in the box by a lounge chair in the basement of the Filmore Street home.  To the extent 


paragraph 5 alleges anything further, the City Defendants deny those allegations. 


6. The City Defendants deny the allegations of paragraph 6. 


                                                 
1  The unnumbered introductory paragraph of the Complaint also contains numerous statements and legal 


conclusions to which no response is required.  To the extent that paragraph contains anything more than statements 
or legal conclusions to which no response is required, the City Defendants deny those allegations. 
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7. The City Defendants admit that Defendant Purvis is referred to as Purvis in the 


Amended Notice of Claim and admit that they agreed it was not necessary for Plaintiff to file an 


amended notice of claim to address that error.  The City Defendants are without knowledge or 


information sufficient to form a belief as to the truth of the allegations regarding the rights 


Plaintiff states he seeks to protect and, therefore, deny those allegations.  The City Defendants 


deny the balance of the allegations set forth in paragraph 7. 


JURISDICTION AND VENUE 


8. Paragraph 8 states a legal conclusion to which no response is required. 


9. Paragraph 9 states a legal conclusion to which no response is required. 


PARTIES 


10. The City Defendants are without knowledge or information sufficient to form a 


belief as to the truth of the allegations set forth in paragraph 10 and, therefore, deny the 


allegations of that paragraph. 


11. The City Defendants admit that Salt Lake City Corporation is a municipality duly 


organized and existing under the laws of the state of Utah.  To the extent paragraph 11 alleges 


anything further, the City Defendants deny those allegations. 


12. The City Defendants admit Salt Lake City Police Department is located in Salt 


Lake County and is a department of Salt Lake City Corporation.  To the extent paragraph 12 


alleges anything further, the City Defendants deny those allegations. 


13. Paragraph 13 states legal conclusions to which no response is required. 


14. The City Defendants admit that Officers Olsen, Purvis, Allen, Edmundson and 


Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 
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Department on June 18, 2014.  The balance of Paragraph 14 states legal conclusions to which no 


response is required. 


GENERAL FACTUAL ALLEGATIONS 
The Challenged Laws 


 
15. The City Defendants deny the allegations of paragraph 15 on the grounds Utah 


Code § 63G-7-601 speaks for its self. 


16. The City Defendants deny the allegations of paragraph 16 on the grounds Utah 


Code § 78B-3-104 speaks for its self. 


17. The City Defendants deny the allegations of paragraph 17 on the grounds Utah 


Code §§ 63G-7-601 and 78B-3-104 speak for themselves. 


18. Paragraph 18 states a legal conclusion to which no response is required. 


DECLARATORY RELIEF ALLEGATIONS 


19. The City Defendants are without knowledge or information sufficient to form a 


belief as to the truth of the allegations set forth in paragraph 19 and, therefore, deny the 


allegations of that paragraph. 


20. The City Defendants are without knowledge or information sufficient to form a 


belief as to the truth of the allegations set forth in paragraph 20 and, therefore, deny the 


allegations of that paragraph. 


21. The City Defendants are without knowledge or information sufficient to form a 


belief as to the truth of the allegations set forth in paragraph 21 and, therefore, deny the 


allegations of that paragraph. 


22. The City Defendants deny the allegations of paragraph 22. 


23. Paragraph 23 states legal conclusions to which no response is required.  To the 
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extent paragraph 23 alleges anything more than legal conclusions, the City Defendants deny 


those allegations. 


24. Paragraph 24 contains a statement to which no response is required. 


25. Paragraph 25 states a legal conclusion to which no response is required. 


FIRST CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute in Inapplicable) 


 
26. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


27. The City Defendants deny the allegations of paragraph 27 on the grounds Utah 


Code § 78B-3-104 speaks for its self. 


28. The City Defendants deny the allegations of paragraph 28 on the grounds Utah 


Code § 63G-7-902(1) speaks for itself. 


29. The City Defendants admit that Officers Olsen, Purvis, Allen, Edmundson and 


Pregman were employees of Salt Lake City Corporation working in the Salt Lake City Police 


Department on June 18, 2014.  To the extent paragraph 29 alleges anything further, the City 


Defendants deny those allegations. 


30. Paragraph 30 states legal conclusions to which no response is required.  To the 


extent paragraph 30 alleges anything further, the City Defendants deny those allegations. 


31. Paragraph 31 states legal conclusions to which no response is required.  To the 


extent paragraph 31 alleges anything further, the City Defendants deny those allegations. 


32. The City Defendants admit that Salt Lake City Corporation will defend Officers 


Olsen, Purvis, Allen, Edmundson and Pregman against actions they took in the course and scope 


of their employment.  To the extent paragraph 32 alleges anything further, the City Defendants 
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deny those allegations. 


33. The City Defendants are without knowledge or information sufficient to form a 


belief as to the truth of the allegations set forth in paragraph 33 and, therefore, deny the 


allegations of that paragraph. 


34. The City Defendants deny the allegations of paragraph 34. 


SECOND CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 


Open Courts Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Open Courts Clause of the Utah Constitution 


 
35. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


36. The City Defendants deny the allegations of paragraph 36 on the grounds Utah 


Code § 78B-3-104 speaks for its self. 


37. The City Defendants deny the allegations of paragraph 37. 


38. The City Defendants deny the allegations of paragraph 38. 


39. The City Defendants admit that the bond required by Utah Code § 78B-3-104 


must be filed before filing suit against a police officer.  The City Defendants either deny or are 


without knowledge or information sufficient to form a belief as to the truth of the balance of the 


allegations set forth in paragraph 39 and, therefore, deny those allegations. 


40. Paragraph 40 states legal conclusions to which no response is required.  To the 


extent paragraph 40 states anything more than a legal conclusion, the City Defendants deny those 


allegations. 


41. Paragraph 41 states legal conclusions to which no response is required.  To the 
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extent paragraph 41 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


B. The Undertaking Statute Violated the Open Courts Clause of the Utah Constitution 


42. Paragraph 42 states legal conclusions to which no response is required.  To the 


extent paragraph 42 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


43. Paragraph 43 states legal conclusions to which no response is required.  To the 


extent paragraph 43 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


44. The City Defendants admit the undertaking under Utah Code § 63G-7-601 must 


be filed at the time of filing a suit against a government entity.  The City Defendants are without 


knowledge or information sufficient to form a belief as to the truth of the allegations set forth in 


the balance of the allegations of paragraph 44 and, therefore, deny those allegations. 


45. Paragraph 45 states legal conclusions to which no response is required.  To the 


extent paragraph 45 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


46. Paragraph 46 states legal conclusions to which no response is required.  To the 


extent paragraph 46 states anything more than legal conclusions, the City Defendants deny those 


allegations. 
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THIRD CAUSE OF ACTION 
(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate Due 


Process Under the Fifth and Fourteenth Amendments to the U.S. Constitution and the Due 
Process Clause of Article I, § 7 of the Utah Constitution) 


 
A. The Bond Statute Violates the Due Process Clauses of the Fifth and Fourteenth 


Amendments to the U.S. Constitution and Article I, § 7 of the Utah Constitution. 
 
47. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


48. Paragraph 48 states legal conclusions to which no response is required.  To the 


extent paragraph 48 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


49. Paragraph 49 states legal conclusions to which no response is required.  To the 


extent paragraph 49 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


50. Paragraph 50 states legal conclusions to which no response is required.  To the 


extent paragraph 50 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


B. The Undertaking Statute Violates the Due Process Clause of the Fifth and 
Fourteenth Amendments to the U.S. Constitution and Article I, § 7 of the Utah 
Constitution. 
 
51. Paragraph 51 states legal conclusions to which no response is required.  To the 


extent paragraph 51 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


52. Paragraph 52 states legal conclusions to which no response is required.  To the 


extent paragraph 52 states anything more than legal conclusions, the City Defendants deny those 
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allegations. 


53. Paragraph 53 states legal conclusions to which no response is required.  To the 


extent paragraph 53 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


FOURTH CAUSE OF ACTION 


(For Declaratory Judgment – The Bond Statute and the Undertaking Statute Violate the 
Equal Protection Clause of the U.S. Constitution and the Uniform Operation of Laws 


Clause of the Utah Constitution) 
 
A. The Bond Statute Violates the Equal Protection Clause of the Fourteenth 


Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
54. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


55. The City Defendants deny the second sentence of paragraph 55 on the grounds 


that Article I, § 24 of the Utah Constitution speaks for itself.  The balance of the allegations of 


paragraph 55 state legal conclusions to which no response is required.  To the extent paragraph 


55 alleges anything further, the City Defendants deny those allegations. 


56. Paragraph 56 states legal conclusions to which no response is required.  To the 


extent paragraph 56 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


57. Paragraph 57 states legal conclusions to which no response is required.  To the 


extent paragraph 57 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


58. Paragraph 58 states legal conclusions to which no response is required.  To the 
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extent paragraph 58 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


B. The Undertaking Statute Violates the Equal Protection Clause of the Fourteenth 
Amendment to the U.S. Constitution and the Uniform Operation of Laws Clause of 
the Utah Constitution in Article I, § 24. 
 
59. Paragraph 59 states legal conclusions to which no response is required.  To the 


extent paragraph 59 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


60. Paragraph 60 states legal conclusions to which no response is required.  To the 


extent paragraph 60 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


61. Paragraph 61 states legal conclusions to which no response is required.  To the 


extent paragraph 61 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


62. Paragraph 62 states legal conclusions to which no response is required.  To the 


extent paragraph 62 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


 
FIFTH CAUSE OF ACTION 


(For Declaratory Judgment – The Bond Statute and the Undertaking Statute are 
Unconstitutional as Applied in this Case) 


 
A. The Bond Statute is Unconstitutional as Applied 


63. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


64. The City Defendants are without knowledge or information sufficient to form a 
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belief as to the truth of the allegation regarding Plaintiff’s financial ability to post the required 


bond, and, therefore, deny that allegation.  The balance of the allegations of paragraph 64 state 


legal conclusions to which no response is required.  To the extent paragraph 64 states anything 


more, the City Defendants deny those allegations. 


65. Paragraph 65 states legal conclusions to which no response is required.  To the 


extent paragraph 65 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


66. Paragraph 66 states legal conclusions to which no response is required.  To the 


extent paragraph 66 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


67. Paragraph 67 states legal conclusions to which no response is required.  To the 


extent paragraph 67 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


B. The Undertaking is Unconstitutional as Applied 


68. Paragraph 68 states legal conclusions to which no response is required.  To the 


extent paragraph 68 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


69. Paragraph 69 states legal conclusions to which no response is required.  To the 


extent paragraph 69 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


70. Paragraph 70 states legal conclusions to which no response is required.  To the 


extent paragraph 70 states anything more than legal conclusions, the City Defendants deny those 
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allegations. 


71. Paragraph 71 states legal conclusions to which no response is required.  To the 


extent paragraph 71 states anything more than legal conclusions, the City Defendants deny those 


allegations. 


SIXTH CAUSE OF ACTION 
(For Declaratory Judgment – For a Determination of the Bond Amount and a 


Determination of the Undertaking Amount in the Event the Statutes Apply to this Case and 
are Deemed to be Constitutional) 


 
A. Determination of the Bond Statute Amount in this Case. 


 
72. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


73. Paragraph 73 contains a statement to which no response is required. 


B. Determination of the Undertaking Statute Amount in this Case 


74. The City Defendants incorporate by reference their responses to the allegations 


set forth in all preceding paragraphs as if fully set forth herein. 


75. Paragraph 75 contains a statement to which no response is required. 


FIRST AFFIRMATIVE DEFENSE 


The Complaint fails to state a claim upon which relief can be granted. 


SECOND AFFIRMATIVE DEFENSE 


Plaintiff’s claim that Utah Code § 63G-7-601 is unconstitutional as applied fails because 


Plaintiff has not shown he is impecunious and unable to furnish the undertaking required by that 


statute. 
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THIRD AFFIRMATIVE DEFENSE 


Plaintiff’s claim that Utah Code § 78B-3-104 is unconstitutional as applied fails because 


Plaintiff has not shown he is impecunious and unable to furnish the bond required by that statute. 


PRAYER FOR RELIEF 


 Wherefore, the City Defendants pray the Plaintiff’s Complaint be dismissed with 


prejudice and the City Defendants be awarded reasonable attorney fees and costs incurred in this 


matter as allowed by law, and for such other and further relief the Court deems just and proper. 


DATED this 19th day of March, 2015. 


 
        /S/ Samantha J. Slark   


Attorney for Defendants Brett Olsen, Lt. 
Brian Purvis, Joseph Allen Everett, Tom 
Edmundson, George S. Pregman, and Salt 
Lake City Corporation 
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CERTIFICATE OF SERVICE 
 


I hereby certify that on the 19th day of March, 2015, a true and correct copy of 
ANSWER TO AMENDED COMPLAINT FOR DECLARATORY JUDGMENT was 
served, via electronic filing, upon the following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 


        /s/ Heidi Medrano  
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-03-19 14:57:25.273.


ROSS C ANDERSON  - Notification received on 2015-03-19 14:57:36.257.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 03-19-2015:14:56:48


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Answer to Amended Complaint for Declaratory
Judgment


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
Mark.Kittrell@slcgov.com  
 
Attorneys for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, 
George S. Pregman, and Salt Lake City Corporation 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 


CERTIFICATE OF SERVICE OF 
DEFENDANTS BRETT OLSEN, LT. 
BRIAN PURVIS, JOSEPH ALLEN 


EVERETT, TOM EDMUNDSON, GEORGE 
S. PREGMAN, AND SALT LAKE CITY 


CORPORATION INITIAL DISCLOSURES 
 


Case No: 150900558 
 


Hon. Keith Kelly 


 
The undersigned hereby certifies that on this 9th day of April, 2015, a true and correct 


copy of the foregoing DEFENDANTS BRETT OLSEN, LT. BRIAN PURVIS, JOSEPH 
ALLEN EVERETT, TOM EDMUNDSON, GEORGE S. PREGMAN, AND SALT LAKE 
CITY CORPORATION INITIAL DISCLOSURES was emailed to: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
        /s/ Samantha J. Slark   
HB# 44154 
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-04-09 15:04:32.673.


ROSS C ANDERSON  - Notification received on 2015-04-09 15:04:40.457.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


KEITH KELLY


Official File Stamp: 04-09-2015:15:03:33


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:


Other Certificate of Service of Defendants Brett
Olsen, Lt. Brian Purvis, Joseph Allen Everett,
Tom Edmundson, George S. Pregman, and Salt
Lake City Corporation's Initial Disclosures


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al


00184







Ross C. Anderson (#0109) 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 


Telephone: (801) 322-2222 


Fax: (801) 322-2282 


randerson@winderfirm.com  


 


Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 


IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 


Sean Kendall, 


 


  Plaintiff, 


 


vs. 


 


Brett Olsen, Lt. Brian Purvis, Joseph Allen 


Everett, Tom Edmundson, George S. Pregman, 


and Salt Lake City Corporation,   


 


  Defendants. 


 


 


PLAINTIFF’S MOTION FOR 


SUMMARY JUDGMENT 


 


(Oral Argument Requested) 


 


Civil No.: 150900558 


 


Judge: Keith Kelly 


 


 


Pursuant to Rule 56(c), UTAH R. CIV. P., plaintiff Sean Kendall (“Kendall”) hereby moves 


the Court for an order granting summary judgment in his favor declaring that the bond 


requirement under UTAH CODE ANN. § 78B-3-104 and the undertaking requirement under UTAH 


CODE ANN. § 63G-7-601 are unconstitutional, both facially and as applied to Kendall.   


The basis for this Motion is that there are no genuine issues as to any material facts and 


Kendall is entitled to judgment as a matter of law. The statutory requirements under UTAH CODE 


ANN. § 78B-3-104 (the “Bond Statute”) and UTAH CODE ANN. § 63G-7-601 (the “Undertaking 


Statute”) place an unreasonable and discriminatory burden on people who do not have a large net 


worth or large incomes and, at the same time, discriminate in favor of a small and specific class 


of people without any legitimate justification. In addition, the requirements under the Bond 
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Statute deny people access to the courts solely based on their financial status. If upheld, the Bond 


Statute would completely deny Kendall, and other people with limited financial resources, the 


right to access the courts and to seek justice for injuries sustained by the wrongful conduct of law 


enforcement officers. The same would be true of the Undertaking Statute if the amount required 


by that statute is substantially more than $300. Finally, the Bond Statute and Undertaking Statute 


provide no procedure or guidance to the courts as to the determination of the required amounts 


and call for arbitrary and capricious application of the statutory requirements.  


As such, this Court should grant Kendall’s Motion for Summary Judgment.  Kendall also 


seeks reasonable attorney’s fees as provided by 42 U.S.C. § 1988 and by Utah law. 


 This Motion is supported by a Memorandum and affidavits submitted herewith. 


 Kendall requests that oral argument be scheduled on his Motion for Summary Judgment 


as soon as is reasonably practicable, pursuant to UTAH R. CIV. P. 57. Kendall is foreclosed from 


proceeding on his important substantive state law claims until the bond and undertaking 


requirements are declared unconstitutional. 


 RESPECTFULLY submitted this
 
1st day of June, 2015. 


            


      WINDER & COUNSEL, P.C. 


    


             


       /s/ Ross C. Anderson                                            


      Ross C. Anderson 


      Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this 1st day of June, 2015 I caused to be sent a true copy of 


the foregoing Plaintiff’s Motion for Summary Judgment and Memorandum in Support of 


Plaintiff’s Motion for Summary Judgment, by the method indicated below, to the following: 


Mark E. Kittrell 


Salt Lake City Attorney’s Office 


City and County Building 


451 South State Street, Suite 505A 


P.O. Box 145478 


Salt Lake City, UT 84114-5478 


Samantha J. Slark 


Salt Lake City Attorney’s Office 


City and County Building 


451 South State Street, Suite 505A 


P.O. Box 145478 


Salt Lake City, UT 84114-5478 


 


 


 


 (   ) U.S. Mail, Postage Prepaid 


(   ) Hand Delivered 


(   ) Overnight Mail 


(   ) Facsimile 


(X) Electronic Filing System 


 


 


(   ) U.S. Mail, Postage Prepaid 


(   ) Hand Delivered 


(   ) Overnight Mail 


(   ) Facsimile 


(X) Electronic Filing System 


 


 


 


 


 


 


 


 


      /s/_Derek C. Julio___________  
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Ross C. Anderson (#0109) 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 


Telephone: (801) 322-2222 


Fax: (801) 322-2282 


randerson@winderfirm.com  


 


Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 


IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 


Sean Kendall, 


 


  Plaintiff, 


 


vs. 


 


Brett Olsen, Lt. Brian Purvis, Joseph Allen 


Everett, Tom Edmundson, George S. Pregman, 


and Salt Lake City Corporation,   


 


  Defendants. 


 


 


MEMORANDUM IN SUPPORT OF 


PLAINTIFF’S MOTION FOR 


SUMMARY JUDGMENT 


 


(Oral Argument Requested) 


 


Civil No.: 150900558 


 


Judge: Keith Kelly 


 


 


Plaintiff Sean Kendall (“Kendall”) hereby respectfully submits his Memorandum in 


Support of Plaintiff’s Motion for Summary Judgment. 


INTRODUCTION 


On June 18, 2014, Kendall’s beloved 2 1/3-year old Weimaraner dog, Geist, was brutally 


shot and killed by Salt Lake City Police Officer Brett Olsen (“Olsen”) while Olsen was 


unconstitutionally in Kendall’s backyard. Kendall seeks to protect and vindicate his right to file a 


civil action asserting both federal and state law claims against the Defendants, whose egregious 


actions caused him to suffer the death of his best friend and pet. However, his access to justice 


and to the courts is prevented by the discriminatory and oppressive statutory requirement under 
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UTAH CODE ANN. § 78B-3-104 (the “Bond Statute”) and may be prevented by the arbitrary and 


discriminatory requirement under UTAH CODE ANN. § 63G-7-601 (the “Undertaking Statute”).  


The Undertaking Statute requires people suing a governmental entity to file, 


contemporaneously with the filing of the Complaint, an undertaking of at least $300. UTAH CODE 


ANN. § 63G–7–601. The amount is to be set by the Court, but there is no standard or guidance 


for how the Court is to determine the amount, nor is there any defined procedure for obtaining, 


before filing a complaint, a ruling by the Court concerning the amount of the undertaking. 


The Bond Statute requires people suing law enforcement officers to post a bond before 


the Complaint is filed in an amount sufficient to guarantee payment of all costs and attorney’s 


fees. UTAH CODE ANN. § 78B-3-104. The amount of the bond is to be determined by the Court, 


but the Bond Statute does not provide any guidance as to any process, prior to filing the lawsuit, 


by which a person may request the Court to set the amount. Even if someone bringing a suit 


against a police officer manages to appear before a court prior to filing the lawsuit, the Court 


must then engage in gross speculation to determine the amount of attorney’s fees and costs the 


defendant police officer may incur over the course of defending the action.  


The absurdity, capriciousness, and discriminatory impact of the Bond Statute is further 


demonstrated by the fact that once the Court has somehow determined the amount of the 


required bond, and the plaintiff has filed the Complaint (assuming the plaintiff is able to afford to 


post the bond), then the police officer will likely submit a written request to the governmental 


entity to defend him, pursuant to UTAH CODE ANN. § 63G-7-902. The governmental entity is 


statutorily required to defend the officer and, in doing so, will incur all the costs and attorney’s 


fees associated with defending the action. The effect is that the plaintiff will have expended 
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considerable time and money in complying with a bond requirement that is ultimately not 


applicable to his or her lawsuit because the officer will not be incurring any fees or costs. 


The Bond Statute places an unreasonable and discriminatory burden on Kendall and, at 


the same time, protects a small and specific class of people. If upheld, the Bond Statute would 


completely deny Kendall of his right to access the courts and to seek justice for injuries he 


sustained, and his fundamental right to petition the government for redress of grievances. The 


same is true of the Undertaking Statute if the amount required is substantially more than $300.   


Regardless of the amount of the undertaking, the requirement to obtain a pre-complaint 


ruling as to the amount of the undertaking and then to post the undertaking constitutes a violation 


of substantive and procedural due process, equal protection, and the right to petition government 


for the redress of grievances. Kendall is entitled to judgment, as a matter of law, declaring the 


Bond and Undertaking Statutes unconstitutional, both facially and as applied to Kendall. 


STATEMENT OF UNDISPUTED MATERIAL FACTS 


The following facts are undisputed: 


1. On January 26, 2015, and pursuant to UTAH CODE ANN. § 63G-7-401, Kendall 


served his Amended Notice of Claim on Salt Lake City Corporation (“SLCC”), which sets forth 


the nature of the claims Kendall will assert in his action against the Defendants. See Amended 


Notice of Claim, a copy of which is attached as Exhibit “A.” 


2. In order to file his claim against Defendants, Kendall must first comply with the 


requirements under UTAH CODE ANN. § 63G-7-601(2) and UTAH CODE ANN. § 78B-3-104. 


3. The Undertaking Statute requires any person filing a cause of action against a 


governmental entity to contemporaneously “file an undertaking in a sum fixed by the court that 


is: (a) not less than $300; and (b) conditioned upon payment by the plaintiff of taxable costs 
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incurred by the governmental entity in the action if the plaintiff fails to prosecute the action or 


fails to recover judgment.” UTAH CODE ANN. § 63G-7-601(2). 


4. The Bond Statute requires a person filing an action against a law enforcement officer to 


post a bond before the action is filed, in an amount determined by the court, to “cover all 


estimated costs and attorney fees the officer may be expected to incur in defending the action.” 


UTAH CODE ANN. § 78B-3-104(1) and (2).  


5. The Undertaking Statute requires that the undertaking be filed “[a]t the time the 


action is filed.” UTAH CODE ANN. § 63G-7-601(2). Hence, the determination by the Court of the 


amount of the undertaking must occur before the filing of the Complaint. 


6. The Bond Statute prevents the filing of “an action against a law enforcement 


officer … unless the [plaintiff] has posted a bond in an amount determined by the court.” UTAH 


CODE ANN.  § 78B-3-104(1). (Emphasis added).   


7. Neither statute provides any standard or guidance as to any procedure comporting 


with due process by which courts may determine the amounts of the required bond or 


undertaking. See UTAH CODE ANN. §§ 63G-7-601 and 78B-3-104. 


8. Utah law provides for the recovery of attorney’s fees against any party in any case 


that is frivolous and pursued in bad faith. UTAH CODE ANN. § 78B-5-825. 


9. The Utah Governmental Immunity Act requires governmental entities to defend 


actions brought against governmental employees:  


[A] governmental entity shall defend any action brought against its employee arising 


from an act or omission occurring: (a) during the performance of the employee's duties; 


(b) within the scope of the employee's employment; or (c) under color of authority.  


 


UTAH CODE ANN. § 63G-7-902(1). 
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10.  At all times relevant to this action, Defendant SLCC was and is a municipality, 


organized and existing under and by virtue of the laws of the State of Utah. See Am. Compl. at ¶ 


10 and Answer at ¶ 10. 


11. Salt Lake City police officer Defendants, Brett Olsen (“Olsen”), Brian Purvis 


(“Purvis”), Joseph Allen Everett (“Everett”), Tom Edmundson (“Edmundson”), and George S. 


Pregman (“Pregman”) were, at all times relevant to this action, employees of SLCC. See Am. 


Compl. at ¶ 14 and Answer at ¶ 14. 


12. Pursuant to UTAH CODE ANN. § 63G-7-902(1), SLCC is required to defend police 


officer Defendants Olsen, Purvis, Everett, Edmundson and Pregman, against the claims Kendall 


will assert in his lawsuit. See Am. Compl. at ¶ 32 and Answer at ¶ 32. 


13. It is impossible to predict with any reasonable degree of accuracy the amount of 


attorney’s fees and costs that will be incurred in the future by any litigant in a police abuse case. 


See Aff. of Randall K. Edwards, at ¶ 12, a copy of which is attached as Exhibit “B.” 


14. Due to the complexity of Kendall’s claims with respect to the killing of Geist, the 


attorney’s fees that might be incurred by or on behalf of all police officers named as defendants 


could range from $25,000 to $750,000 or more. Id. at ¶ 13; see also Aff. of Robert Sykes, at ¶ 8, 


a copy of which is attached as Exhibit “C.” 


15. A person without substantial wealth, a very high income, and/or substantial assets 


is unlikely obtain a bond in an amount of anticipated costs and attorneys' fees. Sykes Aff., Ex. C, 


at ¶ 9. 


16. Insurance providers base a person’s eligibility for a court bond purely on that 


person’s financial abilities. See Aff. of Charles James Cayias, at ¶ 9, a copy of which is attached 
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as Exhibit “D”; see also Aff. of Michael S. Brown, at ¶ 7, a copy of which is attached as Exhibit 


“E.”  


17. In order to issue a court bond, insurance providers require collateral sufficient to 


cover the full amount of the bond. See Cayias Aff., Ex. D, at ¶ 9; Brown, Aff., Ex. E, at ¶ 7.  


18. Kendall has a significant amount of debt, and his expenses amount to almost all of 


his net income. See Aff. of Sean Kendall, at ¶¶ 9-13, a copy of which is attached as Exhibit “F.” 


19. Kendall owns only minimal assets. Id. at ¶ 14. 


20. Kendall’s financial situation is such that he cannot afford to post a bond in an 


amount sufficient to cover costs and attorneys’ fees defendant police officers may incur in 


defending the action, or to file an undertaking of an amount significantly more than $300. Id. at ¶ 


15; see also see also Cayias Aff., Ex. D, at ¶¶ 11-13; Brown Aff., Ex. E, at ¶¶ 9-13. Hence, 


Kendall will be prevented from pursuing his state law claims, including his claims under the 


Utah Constitution, against Defendants unless the Bond Statute is deemed to be unconstitional. 


ARGUMENT 


Summary judgment is appropriate when there are no genuine issues of material fact and 


the moving party is entitled to judgment as a matter of law. Rule 56, UTAH. R. CIV. P.  Here, 


there are no genuine issues of material fact. The Bond and Undertaking Statutes impermissibly 


deny people, or at least impossibly burden, the right to seek justice for damages sustained as a 


result of the unlawful and tortious conduct of law enforcement officers.  


I. THE BOND AND UNDERTAKING STATUTES VIOLATE THE DUE PROCESS 


CLAUSES OF THE UTAH CONSTITUTION AND THE U.S. CONSTITUTION 


 


The state and federal constitutional guarantee of due process of law prohibits government 


from arbitrarily or unfairly depriving people of their basic constitutional rights to life, liberty, and 


property. U.S. Const. amend. V, XIV, § 1; Utah Const. art. I, § 7. The Bond and Undertaking 
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Statutes (A) violate substantive due process by arbitrarily denying people suing police officers 


the fundamental right of access to the courts; and (B) violate procedural due process by failing to 


provide for any guidelines for courts to follow in setting the amount of the bond and undertaking. 


A. The Bond Statute and Undertaking Statute arbitrarily and discriminatorily deny 


people suing police officers the right of access to justice through the courts 


 


Under the rational basis standard of review Utah courts apply in claims alleging 


substantive due process violations, a statute is constitutional “if it has ‘a reasonable relation to a 


proper legislative purpose, and [is] neither arbitrary nor discriminatory.’” State v. Candedo, 232 


P.3d 1008, 1013-16 (Utah 2010) (internal citations omitted).  


In Zamora v. Draper, 635 P.2d 78 (Utah 1981), the Court upheld a previous version of 


the Bond Statute because it served the public interest by insulating police officers from frivolous 


lawsuits. That purpose cannot support the validity of the discriminatory Bond and Undertaking 


Statutes, which call for highly speculative guesses that demean the judiciary and subject 


prospective plaintiffs to utter capriciousness.  A different Utah statute of fair and general 


application provides for the award of fees and costs in instances of frivolous or bad faith claims 


and defenses as follows:  


In civil actions, the court shall award reasonable attorney fees to a prevailing 


party if the court determines that the action or defense to the action was without 


merit and not brought or asserted in good faith.  


 


UTAH CODE ANN. § 78B-5-825. Even assuming that insulating police officers from frivolous 


lawsuits is a proper legislative purpose, the Bond Statute is not reasonably related to that purpose 


since a non-discriminatory statute of general application serves to deter frivolous lawsuits. 


Furthermore, a bond or undertaking requirement that denies prospective plaintiffs their access to 


the courts is a clear violation of substantive due process. 
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In Psychiatric Associates v. Siegel, 610 So. 2d 419 (Fla. 1992), the court struck down 


statutes requiring a person filing an action against medical review board members to post a bond 


before the action commenced, in an amount sufficient to cover the defendant’s costs and 


attorney’s fees. The court held the statutes were not reasonably related to discouraging all 


frivolous lawsuits against medical review board members, but “only those lawsuits where the 


plaintiff is too poor to post the bond.” Id. at 425. The court found that such bond requirements 


actually discourage meritorious claims and facilitate frivolous claims because “a plaintiff with a 


complex meritorious case would have to post a larger bond than a plaintiff with a simple, but 


frivolous case.” Id. Such requirements only discourage lawsuits “based on the plaintiff’s 


financial ability rather [sic] the merits of the claim” and therefore violate due process. Id.  


Likewise, the Bond Statute in this matter is not reasonably related to discouraging 


frivolous lawsuits against law enforcement officers because someone with a complex, 


meritorious claim would have to post a bond in a higher amount than required of a plaintiff with 


a simple, frivolous claim. Thus, the Bond Statute effectively precludes someone with a 


meritorious claim from seeking justice if he or she cannot afford to post the bond.  


Even if this Court finds that the Bond Statute is reasonably related to a proper legislative 


purpose, the Bond Statute encourages arbitrary and discriminatory enforcement by conditioning 


access to the courts solely on the prospective plaintiff’s financial status. See Psychiatric 


Associates, 610 So. 2d at 426 (“these bond requirements are arbitrary and capricious because 


they deny plaintiffs … the right to be heard on the basis of one’s financial status.”).  


Moreover, the Bond Statute encourages arbitrary enforcement by requiring courts to 


predict, before litigation has even begun, the amount of attorney’s fees a defendant law 


enforcement officer may incur in defending an action. Courts cannot estimate with any 
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reasonable degree of accuracy the amount of attorney’s fees and costs that will be incurred in the 


future by any litigant in a police abuse case. Likewise, the Undertaking Statute does not provide 


any standard or guidelines by which a court may determine the amount of an appropriate 


undertaking prior to commencement of the action. The effect is that courts must engage in an 


arbitrary determination of the amount of the required bond and undertaking without first 


considering the prospective plaintiff’s financial capabilities. 


B. The Bond and Undertaking Statutes violate procedural due process because they 


do not provide any guidelines for courts in determining the required amounts  


 


Due process, “at a minimum … require[s] that deprivation of life, liberty or property … 


be preceded by notice and opportunity for hearing appropriate to the nature of the case.” Boddie 


v. Connecticut, 401 U.S. 371, 378 (1971) (internal citations omitted). In the context of cost bond 


statutes, courts have held that due process requires a hearing before the bond is posted to inquire 


into the merits of the case, the reasonableness of the bond amount, and the ability of the plaintiff 


to furnish it. Beaudreau v. Superior Court, 14 Cal.3d 448, 460 (Cal. 1975); see also Detraz v. 


Fontana, 416 So. 2d 1291 (La. 1982). Neither the Bond Statute nor the Undertaking Statute in 


this matter provides for any preliminary hearing on all matters relevant to setting the amount of 


the required bond and undertaking. In doing so, the Bond and Undertaking Statutes deprive 


people suing law enforcement officers a fair and equitable adjudicative process.  


Moreover, the Bond and Undertaking Statutes are vague, contradictory, and procedurally 


incomprehensible. The Bond Statute provides courts astounding discretion in setting the amount 


of the bond, while also requiring it to be in an amount to cover “all estimated costs and attorney 


fees” – making it impossible for any person of ordinary intelligence to know what is required. 


UTAH CODE ANN. § 78B-3-104 (emphasis added). What is the procedure? What is the standard to 


be applied? How is the Court to make the required determination? The Bond Statute provides no 
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guidance whatsoever regarding the procedure by which a court may determine the bond amount 


prior to filing the lawsuit, while simultaneously requiring a plaintiff to post the bond before filing 


a complaint. Thus, it is virtually impossible for anyone to comply with its requirements.  


Likewise, the Undertaking Statute fails to provide for any procedure in determining the 


amount of the undertaking, while also requiring it to be filed contemporaneously with the 


Complaint (meaning that the Court must set the amount beforehand). Accordingly, both statutes 


violate due process under Article I, § 7 of the Utah Constitution and the Fifth and Fourteenth 


Amendments to the U.S. Constitution.  


II. THE BOND AND UNDERTAKING STATUTES ARBITRARILY DENY 


PEOPLE OPEN ACCESS TO THE COURTS  


 


The state constitutional guarantee of open access to the courts imposes limitations on the 


legislature's ability to unduly restrict a person’s legal remedy for injury to his “person, property, 


or reputation.” Utah Const. art. I, § 11; Berry v. Beech Aircraft Corp., 717 P.2d 670, 676 (Utah 


1985). A statute denying a legal remedy is only valid if it “provides [the] injured person an 


effective and reasonable alternative remedy.” which gives “essentially comparable substantive 


protection.” Berry, 717 P.2d at 675. If no alternative remedy is provided, the statute may only be 


justified “if there is a clear social or economic evil to be eliminated and the elimination of an 


existing legal remedy is not an arbitrary or unreasonable means for achieving the objective.” Id.   


A. The Bond and Undertaking Statutes fail to provide people injured by the 


wrongful acts of law enforcement officers any reasonable alternative remedy 


 


Cost bond statutes requiring a plaintiff to file a bond to cover the defendant’s costs and 


attorney’s fees before the action can be prosecuted, without providing an alternative remedy, 


violate the plaintiff’s right of access to the courts. See Psychiatric Associates v. Siegel, 610 So. 


2d 419, 424 (Fla. 1992). The Utah Supreme Court upheld a previous version of the Bond Statute 
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in Zamora v. Draper, 635 P.2d 78 (Utah 1981). The statute required a plaintiff, before suing a 


peace officer, to post an undertaking “in an amount to be fixed by the court … for the payment 


… of all costs and expenses … including a reasonable attorney’s fee to be fixed by the court.” Id. 


at 79 (quoting UTAH CODE ANN. § 78-11-10 (1953) (repealed 2008)). The court held the statute 


“allow[ed] some flexibility” and permitted the court to conduct a preliminary determination as to 


a plaintiff’s ability to furnish a bond, and fix the amount accordingly. Id. at 81-82.  


The Bond Statute offers no such flexibility. The statute requires plaintiffs to post a bond 


“in an amount determined by the court,” but also expressly requires that “[t]he bond shall cover 


all estimated costs and attorney fees the officer may be expected to incur…” UTAH CODE ANN. § 


78B-3-104(2) (emphasis added). The mandatory language in the Bond Statute expressly restricts 


the flexibility that the court in Zamora found so vital to its facial constitutionality.  


Furthermore, neither the Bond Statute, nor the Undertaking Statute specifies any 


standards or process by which a court may determine the amount of the bond and undertaking. 


The Undertaking Statute requires people suing a governmental entity to file an undertaking with 


the court at the time the Complaint is filed. UTAH CODE ANN. § 63G–7–601. Since the amount of 


the undertaking must be set by the Court, the Court must make the determination before the 


filing of the Complaint. The Bond Statute requires that people suing law enforcement officers 


post a bond sufficient to guarantee payment of all costs and fees before the Complaint is filed. 


UTAH CODE ANN. § 78B–3–104. Without providing any guidance as to any hearing or process, 


prior to filing the lawsuit, by which a person may request the courts to set the bond and 


undertaking amount, both statutes fail to provide any alternative remedy.  


B. The Bond and Undertaking Statutes are arbitrary and unreasonable means of 


deterring frivolous lawsuits against law enforcement officers 
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Without providing any alternative remedy, the Bond and Undertaking Statutes are only 


justified if there is a “clear social or economic evil to be eliminated” and if the bond and 


undertaking requirements are not arbitrary. Berry, 717 P.2d at 680. Even assuming that police 


officers are subject to lawsuits frequently enough to constitute a clear social evil, the existence of 


another statute that discourages frivolous lawsuits illustrates that the Bond Statute is duplicative, 


and renders it completely unnecessary. See UTAH CODE ANN. § 78B-5-825.  


Moreover, the Bond Statute is an arbitrary and unreasonable means of deterring lawsuits 


against law enforcement officers because it discourages or prevents only those people who seek 


to sue law enforcement officers, and only those who cannot afford to post the required bond, 


from filing lawsuits. See Psychiatric Associates v. Siegel, 610 So. 2d 419, 426 (Fla. 1992). The 


Undertaking Statute, if in an amount substantially more than $300, would similarly prevent only 


those plaintiffs seeking justice for the wrongdoing by governmental entities, and only those 


plaintiffs with limited financial resources, from filing lawsuits.  


III. THE BOND AND UNDERTAKING STATUTES VIOLATE THE PETITION 


CLAUSES OF THE UTAH CONSTITUTION AND THE U.S. CONSTITUTION  


 


The inflexibility of the Bond Statute automatically limits access to the courts to only 


those who have the financial means to post a bond, thereby violating the fundamental right to 


petition government for redress of grievances protected under Article I, §§ 11 and 27 of the Utah 


Constitution, and the First Amendment of the U.S. Constitution. The U.S Supreme Court has 


recognized that “the right of access to courts for redress of wrongs is an aspect of the First 


Amendment right to petition the government.” Borough of Duryea, Pa. v. Guarnieri, 131 S. Ct. 


2488, 2494 (2011) (quoting Sure–Tan, Inc. v. NLRB, 467 U.S. 883, 896-97 (1984)).  


The U.S. Supreme Court has consistently held that a law limiting First Amendment 


freedom is only justified if it serves a compelling state interest and is narrowly tailored to serve 
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that interest. Williams v. Rhodes, 393 U.S. 23, 31 (1968). To meet this standard, the denial of a 


First Amendment right must be “actually necessary” to achieve a solution to an “actual 


problem.” Brown v. Ent. Merchants Ass'n, 131 S. Ct. 2729, 2738 (2011). Even if this Court were 


to find that law enforcement officers are subject to a greater frequency of frivolous lawsuits than 


other defendants sufficient to constitute an “actual problem,” the Bond Statute is not necessary to 


achieve the end targeted by the Utah Legislature. Any concerns about frivolous lawsuits against 


police officers are obviated by UTAH CODE ANN. § 78B-5-825, which already protects all would-


be defendants against frivolous lawsuits.  


Moreover, the Bond Statute is not narrowly tailored to discourage frivolous lawsuits 


against police officers. Rather, it is tailored in such a way that it only discourages lawsuits 


brought by those who cannot afford to post the bond, regardless of the merits of the case. See 


Psychiatric Associates v. Siegel, 610 So.2d 419 (Fla. 1992). Therefore, the Bond Statute does not 


survive the heightened scrutiny required for statutes limiting First Amendment freedoms. The 


same is true of the Undertaking Statute if the amount required is substantially more than $300.   


IV. THE BOND AND UNDERTAKING STATUTES DENY A SPECIFIC CLASS 


OF PEOPLE EQUAL PROTECTION OF THE LAWS 


 


 Article I, § 24 of the Utah Constitution and the equal protection clause of the Fourteenth 


Amendment to the U.S Constitution embody the same general principle that similarly situated 


people should be treated similarly under state statutes. Greenwood v. City of N. Salt Lake, 817 


P.2d 816, 820 (Utah 1991). The Supreme Court of Utah has recognized that “in certain 


circumstances, an application of [a] statute which resulted in denial of access to the courts to a 


class of persons could rise to the level of denial of equal protection.” Snyder v. Cook, 688 P.2d 


496, 498 (Utah 1984) (citing Zamora v. Draper. 635 P.2d at 81-81) (Emphasis added). Courts 


have struck down cost bond statutes in other jurisdictions where they create two classes of 
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litigants and tortfeasors, and substantially burdened only the rights of one of those classes. See 


Detraz v. Fontana, 416 So. 2d 1291 (La. 1982) (statute granting public officials the right to 


require anyone bringing suit against them to post a bond covering attorney’s fees, before 


proceeding with trial, violated equal protection).  


In this matter, the Bond Statute restricts a person’s access to the courts based solely on 


the identity of the would-be defendants, and impermissibly creates two different classes of 


tortfeasors – those who are police officers, and those who are not. Similarly, the Bond Statute 


creates different classes of victims who would otherwise be similarly situated – those suing 


police officers and those suing private individuals, and those who can afford to post a bond and 


undertaking, and those, like Kendall, who cannot. As a result of this discriminatory 


classification, an unconscionable burden is placed on the person suing a police officer. The 


Undertaking Statute similarly creates two classes of tortfeasors and different classes of victims. 


This arbitrary burden these statutes place on people seeking justice for the wrongful acts of law 


enforcement cannot withstand constitutional scrutiny. 


CONCLUSION 


For the reasons set forth herein, Plaintiff’s Motion for Summary Judgment should be 


granted, declaring that the Bond Statute and the Undertaking Statue are facially unconstitutional 


and unconstitutional as applied to Kendall. 


RESPECTFULLY submitted this
 
1st day of June, 2015. 


            


      WINDER & COUNSEL, P.C.   


             


       /s/ Ross C. Anderson                                            


      Ross C. Anderson 


      Attorneys for Plaintiff 
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Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 


IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 


Sean Kendall, 


 


  Plaintiff, 


 


vs. 


 


Brett Olsen, Lt. Brian Purvis, Joseph Allen 


Everett, Tom Edmundson, George S. Pregman, 


and Salt Lake City Corporation,   


 


  Defendants. 


 


 


PLAINTIFF’S MOTION FOR 


EXPEDITED DISPOSITION  


 


 


 


 


Civil No.: 150900558 


 


Judge: Keith Kelly 


 


 


Pursuant to UTAH R. CIV. P. 57, Plaintiff Sean Kendall (“Kendall”) hereby moves this 


Court for an order expediting the argument and disposition of his Motion for Summary 


Judgment, filed with the Court on June 1, 2015. Kendall’s Motion for Summary Judgment seeks 


to resolve the matter as to the constitutionality of UTAH CODE ANN. § 63G-7-601 and § 78B-3-


104.  


The basis for this motion is that Kendall’s right to file a civil action and ability to seek 


justice against the Defendants, whose egregious actions caused him to suffer the death of his best 


friend and pet, hinges entirely on this Court’s decision in this matter. To unnecessarily delay 


Kendall’s ability to file his lawsuit any more than has already resulted from the unconstitutional 


statute challenged in this matter is to deny him justice. 
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As such, this Court should grant Kendall’s Motion for Expedited Disposition and 


schedule oral argument on his Motion for Summary Judgment as soon as is reasonably 


practicable, pursuant to UTAH R. CIV. P. 57. 


 This Motion is supported by a Memorandum submitted herewith.  


 RESPECTFULLY submitted this
 
1st day of June, 2015. 


            


      WINDER & COUNSEL, P.C. 


    


             


       /s/ Ross C. Anderson                                            


      Ross C. Anderson 


      Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this 1st day of June, 2015, I caused to be sent a true copy of 


the foregoing Plaintiff’s Motion for Expedited Disposition and Memorandum in Support of 


Plaintiff’s Motion for Expedited Disposition, by the method indicated below, to the following: 


Mark E. Kittrell 


Salt Lake City Attorney’s Office 


City and County Building 


451 South State Street, Suite 505A 


P.O. Box 145478 


Salt Lake City, UT 84114-5478 


Samantha J. Slark 


Salt Lake City Attorney’s Office 


City and County Building 


451 South State Street, Suite 505A 


P.O. Box 145478 


Salt Lake City, UT 84114-5478 


 


 


 


 (   ) U.S. Mail, Postage Prepaid 


(   ) Hand Delivered 


(   ) Overnight Mail 


(   ) Facsimile 


(X) Electronic Filing System 


 


 


(   ) U.S. Mail, Postage Prepaid 


(   ) Hand Delivered 


(   ) Overnight Mail 


(   ) Facsimile 


(X) Electronic Filing System 


 


 


 


 


 


 


 


      /s/_Derek C. Julio____________   
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IN THE THIRD JUDICIAL DISTRICT COURT 


IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 


Sean Kendall, 


 


  Plaintiff, 


 


vs. 


 


Brett Olsen, Lt. Brian Purvis, Joseph Allen 


Everett, Tom Edmundson, George S. Pregman, 


and Salt Lake City Corporation,   


 


  Defendants. 


 


 


MEMORANDUM IN SUPPORT OF 


PLAINTIFF’S MOTION FOR 


EXPEDITED DISPOSITION  


 


 


 


 


Civil No.: 150900558 


 


Judge: Keith Kelly 


 


 


Plaintiff Sean Kendall (“Kendall”) respectfully submits this Memorandum in Support of 


Plaintiff’s Motion for Expedited Disposition. Rule 57, UTAH R.CIV. P., provides that “[t]he court 


may order a speedy hearing of an action for declaratory judgment and may advance it on the 


calendar.” For the reasons set forth below, Kendall respectfully requests that the Court schedule 


oral argument on Plaintiff’s Motion for Summary Judgment as soon as is reasonably practicable. 


On December 17, 2014, Kendall filed his Notice of Claim. The Notice of Claim alleged 


that Salt Lake City Corporation (“SLCC”) violated Kendall’s state and federal constitutional 


rights by allowing officers of the Salt Lake City Police Department (“SLCPD”) to enter his 


property without cause, resulting in the brutal and unlawful killing of his dog and best friend, 


Geist.  Pursuant to UTAH CODE ANN. § 63G-7-403, Kendall could not file his lawsuit until SLCC 
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had informed him in writing that the claim had been denied, or until 60 days had passed from the 


date of filing his Notice of Claim. Kendall received no written notice from SLCC and, therefore, 


was required to wait the full 60 days before filing his complaint.  


In addition to the 60-day time period, Kendall is subject to the requirements under UTAH 


CODE ANN. § 63G-7-601 (the “Undertaking Statute”) and § 78B-3-104 (the “Bond Statute”). The 


Undertaking Statute requires any person filing a claim against a governmental entity to 


contemporaneously file an undertaking in an amount fixed by the court that is at least $300, 


“conditioned upon payment by the plaintiff of taxable costs incurred by the governmental entity 


in the action if the plaintiff fails to prosecute the action or fails to recover judgment.” UTAH 


CODE ANN. § 63G-7-601. The Bond Statute further requires anyone filing a claim against a law 


enforcement officer to post a bond, before the action is filed, in an amount determined by the 


court, to “cover all estimated costs and attorney fees the officer may be expected to incur in 


defending the action[.]” UTAH CODE ANN. § 78B-3-104. Neither statute provides any guidance as 


to how a plaintiff may obtain a determination of the amount of the undertaking required by the 


Undertaking Statute, or the amount of the bond required by the Bond Statute.  


On January 26, 2015, Kendall filed his Complaint for Declaratory Judgment
1
 alleging 


that the Bond Statute and the Undertaking Statute are unconstitutional or, in the event either or 


both requirements are found to be constitutional, seeking a determination by the Court of the 


amount of the undertaking and the bond.  


On February 27, 2015 the district court case management system generated the Notice of 


Event Due Dates, which provided the schedule for disclosures, fact discovery, expert discovery, 


ADR and readiness for trial. According to the Notice of Event Due Dates, this matter is not 


                                                           
1
 As a result of misinformation provided by an agent of SLCC, Officer Brian Purvis’s last name was incorrectly 


spelled as “Burvis” in Kendall’s Amended Notice of Claim, and Complaint for Declaratory Judgment. Kendall filed 


his Amended Complaint for Declaratory Judgment on February 5, 2015, correcting the misspelling.  
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scheduled to be ready for trial until February 10, 2016 – more than a year after Kendall filed his 


Notice of Claim.  


On March 27, 2015, the 60-day approval or denial time period under UTAH CODE ANN. § 


63G-7-403 expired and Kendall should now be entitled to file his complaint against the 


Defendants. UTAH CODE ANN. §63G-7-403 further requires Kendall to file his complaint within 


one year after the approval or denial period has expired, meaning that Kendall’s opportunity to 


file his complaint expires on March 27, 2016. Therefore, Kendall’s opportunity to file a civil 


action for violation of Utah law against the Defendants, whose egregious actions caused him to 


suffer the death of his best friend and pet, may be precluded by the applicable statute of 


limitations if the disposition of this matter is not expedited.  


  Kendall moves this Court for expedited disposition in this matter because he has already 


been subjected to the statutorily-imposed obstacles of UTAH CODE ANN. § 63G-7-403 and 


because his right to file a civil action hinges entirely on this Court’s decision in this matter.  To 


unnecessarily delay Kendall’s ability to file his lawsuit any more than is already required by 


statute is to deny him fundamental justice.  


For the foregoing reasons, this Court should grant Kendall’s Motion for Expedited 


Disposition.  


DATED this 1st day of June, 2015. 


WINDER & COUNSEL, P.C. 


 


          By:      /s/ Ross C. Anderson    


Ross C. Anderson 


         Attorney for Plaintiff 
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-01 16:58:41.483.


ROSS C ANDERSON  - Notification received on 2015-06-01 16:58:50.827.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-01-2015:16:58:02


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Motion Motion for Summary Judgment


Memorandum Memorandum in Support of Motion
for Summary Judgment


Motion Motion for Expedited Disposition


Memorandum Memorandum in Support of Motion
for Expedited Disposition


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-01 17:24:50.837.


ROSS C ANDERSON  - Notification received on 2015-06-01 17:25:02.29.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-01-2015:17:24:19


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Other Exhibits A-F to Plaintiff's Motion for
Summary Judgment


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-01 18:39:41.91.


ROSS C ANDERSON  - Notification received on 2015-06-01 18:39:53.41.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-01-2015:18:39:09


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Other Exhibits A-F to Memorandum in Support of
Plaintiff's Motion for Summary Judgment


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 


Telephone: (801) 322-2222 


Fax: (801) 322-2282 


randerson@winderfirm.com  


 


Attorney for Kendall  


IN THE THIRD JUDICIAL DISTRICT COURT 


IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 


Sean Kendall, 


 


  Plaintiff, 


 


vs. 


 


Brett Olsen, Lt. Brian Purvis, Joseph Allen 


Everett, Tom Edmundson, George S. Pregman, 


and Salt Lake City Corporation,   


 


  Defendants. 


 


 


CERTIFICATE OF SERVICE OF 


PLAINTIFF’S AMENDED INITIAL 


DISCLOSURES 


 


 


 


 


Civil No.: 150900558 


 


Judge: Keith Kelly 


 


 


 The Court is hereby notified that on the 1st day of June, 2015, Plaintiff Sean Kendall, by 


and through counsel, caused a true and correct copy of the PLAINTIFF’S AMENDED INITIAL 


DISCLOSURES to be sent via E-mail to the following:   


Samantha J. Slark  


Mark E. Kittrell  


Salt Lake City Attorney’s Office  


451 S. State Street, Suite 505A  


P.O. Box 145478  


Salt Lake City, UT 84114-5478  


Samantha.Slark@slcgov.com 


Mark.Kittrell@slcgov.com 


 


DATED this 1st day of June, 2015 


 


 WINDER & COUNSEL, P.C. 


 


 


    /s/ Derek C. Julio    
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-01 18:57:31.76.


ROSS C ANDERSON  - Notification received on 2015-06-01 18:57:42.167.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-01-2015:18:56:57


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Other Certificate Of Service Of Plaintiff's
Amended Initial Disclosures


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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PHILIP S. LOTT (5750) 


Assistant Utah Attorney General 


SEAN D. REYES (7969) 


Utah Attorney General 


160 East 300 South, Sixth Floor 


P.O. Box 140856 


Salt Lake City, Utah 84114-0856 


Telephone: (801) 366-0100 


Facsimile: (801) 366-0101 


E-mail: phillott@utah.gov 


 


 


 


IN THE THIRD JUDICIAL DISTRICT COURT 


IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 


 


SEAN KENDALL, 


 


 Plaintiff, 


 


v. 


 


BRETT OLSEN, LT. BRIAN PURVIS, 


JOSEPH ALLEN EVERETT, TOM 


EDMUNDSON, GEORGE S. PREGMAN, 


and SALT LAKE CITY CORPORATION, 


 


 Defendants. 


 


 


 


NOTICE OF INTENT TO FILE 


POSITION OF THE  


ATTORNEY GENERAL 


 


Case No. 150900558 


 


Judge:  Keith Kelly 


 


 


 Pursuant to Utah Rule of Civil Procedure 24(d)(1), undersigned counsel hereby notifies 


the Court that the Utah Attorney General will file a brief no later than June 29, 2015, outlining 


the State’s position as to the constitutionality of Utah Code § 63G-7-601. 


 1. Plaintiff has filed a complaint challenging the constitutionality of Utah Code § 


63G-7-601 (the Undertaking Statute). 


 2. In compliance with applicable rules and/or laws, Plaintiff notified the Office of 


the Utah Attorney General of the constitutional challenge. 
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 3. On June 1, 2015, Plaintiff filed a motion for summary judgment to declare the  


Undertaking Statute unconstitutional.  The Attorney General’s Office first learned about the 


motion on June 9, 2015.   


 4. The Defendants response to the motion for summary judgment is due on June 15, 


2015 and the Plaintiff’s reply will be due on June 22, 2015. 


 5. Given the briefing schedule, the Attorney General will file a brief outlining its 


position on the constitutionality of the Undertaking Statute no later than June 29, 2015.  That will 


allow the Attorney General’s Office sufficient time to review the parties’ briefing and draft its 


own brief addressing the constitutional issues.  


 6. Rule 24(d)(1) mandates that the State be allowed to present its position as to the 


Undertaking Statute’s constitutionality.  Utah R. Civ. P. 24(d)(1) (“The court shall permit the 


state to be heard upon timely application”). 


 7. This notice of intent is timely filed and submission of the State’s position on June 


29 will not hinder the timely disposition of Plaintiff’s motion for summary judgment. 


 


Respectfully submitted, 


 


By:   /s/ Philip S. Lott      


Philip S. Lott 


Assistant Utah Attorney General 


 


 


 


CERTIFICATE OF MAILING 


I certify that on June 10, 2014, I electronically filed the foregoing, NOTICE OF INTENT 


TO FILE POSITION OF THE ATTORNEY GENERAL, using the Court’s electronic filing 


system and I also certify that I caused to be served a true and correct copy of the foregoing via 
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the same electronic filing system to the following: 


   Ross C. Anderson 


   WINDER & COUNSEL, P.C. 


   460 South 400 East 


   Salt Lake City, UT 84111 


   Attorney for Plaintiff  


    


   Mark E. Kittrell 


   Samantha J. Slark 


   Salt Lake City Attorney’s Office 


   City and County Building 


   451 South State Street, Suite 505A 


   P.O. Box 145478 


   Salt Lake City, UT 84114-5478 


   Attorneys for Defendants 


 


         /s/ Peggy Wheeler-Estrada        
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-10 15:53:51.103.


ROSS C ANDERSON  - Notification received on 2015-06-10 15:53:59.997.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-10-2015:15:53:00


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Other NOTICE OF INTENT TO FILE POSITION
OF THE  ATTORNEY GENERAL


Filed by or in behalf of: PHILIP S LOTT


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 
 


CITY DEFENDANTS’  
MOTION UNDER RULE 56(f) 


 
 


Case No: 150900558 
 


Hon. Keith Kelly 


 
Pursuant to Rule 56(f) of the Utah Rules of Civil Procedure, Defendants Brett Olsen, Lt 


Brian Purvis, Joseph Allen Everett, Tom Edmunson, George S. Pregman, and Salt Lake City 


(collectively the “City Defendants”) hereby move the Court to permit the City Defendants to 


conduct minimal discovery to determine whether the statutes Plaintiff challenges are 


unconstitutional as applied to Plaintiff.  Plaintiff has filed a motion seeking the entry of a 


judgment declaring Utah Code § 78B-3-104 (the “bond statute”) and Utah Code § 63G-7-601 


(the “undertaking statute”) unconstitutional, both facially and as applied to Plaintiff.  Plaintiff 
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has submitted a declaration in support of that motion that states he has “only minimal assets, 


none of which would likely be sufficient collateral for a bond” in this case.  (Affidavit of Sean 


Kendall (“Kendall Aff’d”), ¶ 14, May 6, 2015, on file with the Court.)  Plaintiff does not identify 


his assets or account for the more than $22,000 he raised on the “GoFundMe” website for the 


purpose of funding a lawsuit against Salt Lake City and these police officers for claims relating 


to the unfortunate shooting of his dog, Geist.  As set forth in their opposition to Plaintiff’s 


motion for summary judgment, the City Defendants request a preliminary hearing to determine 


whether Plaintiff is impecunious and if the statutes are unconstitutional as applied to Plaintiff.  In 


the alternative, the City Defendants request the opportunity to conduct limited discovery to 


identify Plaintiff’s assets and to determine why the $22,000 he raised to fund this law suit is not 


sufficient collateral for a bond in this matter. 


This motion is further supported by a memorandum of law filed concurrently herewith. 


DATED this 15th day of June, 2015. 


 
        /s/  Samantha J. Slark   
       Attorney for Defendants 
 


CERTIFICATE OF SERVICE 
 


I hereby certify that on the 15th day of June, 2015, a true and correct copy of CITY 
DEFENDANTS’ MOTION UNDER RULE 56(f) was served, via electronic filing, upon the 
following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 


        /s/ Heidi Medrano  
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 


CITY DEFENDANTS’  
MEMORANDUM IN SUPPORT OF 


MOTION UNDER RULE 56(f) 
 
 


Case No: 150900558 
 


Hon. Keith Kelly 


 
Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 


S. Pregman, and Salt Lake City (collectively the “City Defendants”) hereby submit a 


Memorandum in Support of their Motion Under Rule 56(f), which is filed in conjunction with 


and in further support of their Opposition to Plaintiff’s Motion for Summary Judgment. 


ARGUMENT 


 Plaintiff’s motion seeks a judgment declaring Utah Code § 78B-3-104 (the “bond 


statute”) and Utah Code § 63G-7-601 (the “undertaking statute”) unconstitutional both facially 
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and as applied to Plaintiff.  Rule 56(f) of the Utah Rules of Civil Procedure makes clear that 


summary judgment may not be granted against a party if additional discovery is necessary for the 


party to “present by affidavit facts essential to justify [its] opposition.”  Utah R. Civ. P. 56(f).  


“Such a request should be liberally treated, unless dilatory or lacking in merit.”  Reeves v. Geigy 


Pharm., Inc., 764 P.2d 636, 639 (Utah Ct. App. 1988) (citation omitted).  Some minimal 


discovery is necessary to determine if the bond and undertaking statute are unconstitutional as 


applied to Plaintiff in this case. 


Specifically, Plaintiff filed the declaration of Sean Kendall in support of the claim that 


the bond and undertaking statutes are unconstitutional as applied to Plaintiff because Plaintiff is 


impecunious and does not have the means to provide collateral for a bond or to file an 


undertaking.  Plaintiff’s declaration states he has “only minimal assets, none of which would 


likely be sufficient collateral for a bond” in this case, but Plaintiff does not identify those assets.  


(Affidavit of Sean Kendall (“Kendall Aff’d”), ¶ 14, May 6, 2015, on file with the Court.)  


Likewise, Plaintiff fails to account for the more than $22,000 he raised on the “GoFundMe” 


website for this very purpose, i.e., funding a lawsuit against Salt Lake City and these police 


officers for claims relating to the unfortunate shooting of his dog, Geist.  (See generally Kendall 


Aff’d.)  In their brief opposing Plaintiff’s motion for summary judgment, the City Defendants 


request the Court hold a preliminary hearing to inquire further into these points so that the Court 


may determine if the bond and undertaking statutes are indeed unconstitutional as applied to 


Plaintiff and determine the amount of the bond that be filed in this case.  The City believes this is 


the most efficient way to proceed, but requests in the alternative the opportunity to conduct 


limited discovery regarding the nature of Plaintiff’s “minimal assets” and why the $22,000 he 
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raised to fund this law suit cannot provide collateral for a bond in this case.  This would involve 


written discovery and/or a deposition of Plaintiff.  The City Defendants would also like to 


interview (if consented to by Plaintiff’s counsel) or depose Michael Brown and Charles Cayias, 


the insurance agents that submitted declarations in support of Plaintiff’s motion for summary 


judgment, to understand why the $22,000 Plaintiff has raised in cash to fund a law suit against 


the City Defendants is not sufficient collateral to issue a bond in this matter. 


CONCLUSION 


 Based on the City Defendants’ Opposition to Plaintiff’s Motion for Summary Judgment 


and the foregoing, the City Defendants request the Court schedule a hearing to determine 


Plaintiff’s assets and if the bond and undertaking statutes are unconstitutional as applied to 


Plaintiff.  In the alternative, the City Defendants request the opportunity to conduct limited 


discovery to determine Plaintiff’s assets and if the bond and undertaking statutes are 


unconstitutional as applied to Plaintiff. 


DATED this 15th day of June, 2015. 


 
        /s/ Samantha J. Slark   
       Attorney for Defendants 
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CERTIFICATE OF SERVICE 
 


I hereby certify that on the 15th day of June, 2015, a true and correct copy of CITY 
DEFENDANTS’ MEMORANDUM IN SUPPORT OF MOTION UNDER RULE 56(f) 
was served, via electronic filing, upon the following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 
        /s/ Heidi Medrano  
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 
 


RESPONSE TO PLAINTIFF’S MOTION 
FOR EXPEDITED DISPOSITION 


 
 


Case No: 150900558 
 


Hon. Keith Kelly 


 
 Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 


S. Pregman, and Salt Lake City (collectively the “City Defendants”) hereby file their Response 


to Plaintiff’s Motion for Expedited Disposition. 


RESPONSE 


 Plaintiff requests an expedited hearing of his motion for summary judgment challenging 


the constitutionality of Utah Code § 78B-3-104 (the “bond statute”) and Utah Code § 63G-7-601 


(the “undertaking statute”) because Plaintiff claims his ability to file an action against the City 
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Defendants for claims arising from the unfortunate shooting of his dog, Geist, “hinges entirely on 


this Court’s decision.”  (Pl.’s Mem in Supp. of Mot. for Expedited Disposition at p. 3, on file 


with the Court.)  This claim is inaccurate as Plaintiff is only required to file a bond and 


undertaking pursuant to the statutes to pursue state law claims.  Plaintiff may pursue federal 


constitutional claims without such a requirement.  In addition, the Court should note that Plaintiff 


filed the Complaint in this declaratory action on January 25, 2015, and an Amended Complaint 


on February 5, 2015.1  Service was accepted for the individually named defendants and an 


Answer was filed on behalf of all defendants on February 27, 2015.  The Utah Rules of Civil 


Procedure state a party seeking a declaratory judgment, may move for summary judgment at any 


time after the expiration of 21 days from the time the action is commenced.”  Utah R. Civ. P. 


56(a) (“a party seeking . . . . declaratory judgment may, at any time after the expiration of 21 


days from the commencement of the action2 . . . move for summary judgment upon all or any 


part thereof.”). 


Plaintiff waited three months to file this motion for summary judgment.  As set forth in 


the City Defendants’ Opposition to Plaintiff’s Motion for Summary Judgment and their Rule 


56(f) Motion, it is not possible to determine if the bond and undertaking statutes are 


unconstitutional as applied to Plaintiff based on the declarations alone as Plaintiff has not 


adequately disclosed his assets, including the $22,000 he raised on the “GoFundMe” website to 


finance the very claims for which the challenged bond and undertaking requirement apply.  


Accordingly, the City Defendants request the Court conduct a preliminary hearing to inquire into 


                                                 
1  The City was served with the Amended Complaint on February 9, 2015, and accepted service on behalf 


of individually named police officers on February 20, 2015. 
2  Rule 3(a) of the Utah Rules of Civil Procedure states an action is commenced “by filing a complaint with 


the court.” 
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these matters and set an appropriate bond.  In the alternative, the City Defendants request limited 


discovery to determine Plaintiff’s assets, and why the $22,000 he raised to fund a lawsuit against 


the City Defendants cannot act as collateral for a bond, before the Court issues a ruling on the 


constitutionality of the bond and undertaking statutes as applied to Plaintiff. 


CONCLUSION 


The City Defendants are not necessarily opposed to a speedy hearing and resolution of 


this matter provided a preliminary hearing is set to inquire into these matters or the City 


Defendants are provided sufficient time to conduct the minimal discovery requested in their Rule 


56(f) motion. 


DATED this 15th day of June, 2015. 


 
        /s/ Samantha J. Slark   
       Attorney for Defendants 
 
 


CERTIFICATE OF SERVICE 
 


I hereby certify that on the 15th day of June, 2015, a true and correct copy of 
RESPONSE TO PLAINTIFF’S MOTION FOR EXPEDITED DISPOSITION was served, 
via electronic filing, upon the following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 
 


        /s/ Heidi Medrano  
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-15 17:51:24.153.


ROSS C ANDERSON  - Notification received on 2015-06-15 17:51:27.217.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-15-2015:17:50:59


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Motion Under Rule 56(f) of City Defendants


Memorandum in Support of Motion Under Rule
56(f) of City Defendants


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-15 17:51:54.263.


ROSS C ANDERSON  - Notification received on 2015-06-15 17:51:57.153.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-15-2015:17:51:29


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Other Response to Motion for Expedited
Disposition


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 
 


EX PARTE MOTION FOR LEAVE TO 
FILE OVERLENGTH OPPOSITION TO 


PLAINTIFF’S MOTION FOR 
SUMMARY JUDGMENT 


 
Case No: 150900558 


 
Hon. Keith Kelly 


 
 Pursuant to Rule 7 of the Utah R. Civ. P., Defendants Salt Lake City Corporation, Brett 


Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, and George S. Pregman 


(collectively the “City”), by and through their counsel of record, hereby moves the court for 


leave to file an Overlength Opposition to Plaintiff’s Motion for Summary Judgment.  The City 


requests that it be permitted to file an Opposition brief that does not exceed 16 pages of 


argument, exclusive of introduction, face sheet and conclusion. 


 Under Rule 7(c)(2) of the Utah Rules of Civil Procedure, “[t]he court may permit a party 
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to file an overlength memorandum upon ex parte application and a showing of good cause.”  


Counsel for the City has endeavored to be as concise as possible in drafting the arguments 


contained in the City’s Opposition brief, but was unable to adequately address each of the points 


raised by Plaintiff in just ten pages. 


 Accordingly, the City submits that good cause exists for the filing of an overlength 


Opposition brief and respectfully requests that it be granted leave to file the requested 


Opposition.  For the convenience of the Court, a proposed Order is filed concurrently herewith. 


DATED this 15th day of June, 2015. 


 
        /s/ Samantha J. Slark   
       Attorney for Defendants  
 
 
 
 


CERTIFICATE OF SERVICE 
 


I hereby certify that on the 15th day of June, 2015, a true and correct copy of EX 
PARTE MOTION FOR LEAVE TO FILE OVERLENGTH OPPOSITION TO 
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT was served, via electronic filing, 
upon the following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 
 


        /s/ Heidi Medrano   
 
HB_ATTY-#46619 
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I� THE THIRD JUDICIAL DISTRICT COURT I� A�D FOR 


SALT LAKE COU�TY, STATE OF UTAH


SEAN KENDALL,


Plaintiff,


v.


BRETT OLSEN, LT. BRIAN PURVIS, 


JOSEPH ALLEN EVERETT, TOM 


EDMUNDSON, GEORGE S. PREGMAN, and 


SALT LAKE CITY CORPORATION,


Defendants.


ORDER GRA�TI�G


EX PARTE MOTIO� FOR LEAVE TO 


FILE OVERLE�GTH OPPOSITIO� TO 


PLAI�TIFF’S MOTIO� FOR 


SUMMARY JUDGME�T


Case No: 150900558


Hon. Keith Kelly


Based on the ex parte motion of Defendants Salt Lake City Corporation, Brett 


Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, and George S. Pregman 


collectively (the “City”) seeking permission to file an Overlength Opposition to 


Plaintiff’s Motion for Summary Judgment:


IT IS HEREBY ORDERED that the City may file an Overlength Opposition brief, 


that does not exceed 16 pages of argument exclusive of introduction, face sheet and 


conclusion.


-------------------------------------------------E�D OF 


ORDER--------------------------------------------[See top of Page 1 for Court Signature 


and Filing Date]


PROPOSED
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 
 


SALT LAKE CITY CORPORATION’S 
OPPOSITION TO PLAINTIFF’S 


MOTION FOR SUMMARY JUDGMENT 
 


Case No: 150900558 
 


Hon. Keith Kelly 


 
Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 


S. Pregman, and Salt Lake City Corporation (collectively the “City Defendants”) hereby file this 


Opposition to Plaintiff’s Motion for Summary Judgment. 
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INTRODUCTION 
 


Plaintiff claims Utah Code § 78B-3-104 (the “bond statute”) and Utah Code § 63G-7-601 


(the “undertaking statute”) are unconstitutional, both facially and as applied to Plaintiff.  Plaintiff 


does not have standing to challenge these statutes as he admits he can afford the $300 


undertaking requirement and he has collateral sufficient to cover a bond in the amount the City 


requests.  In addition to lacking standing to challenge the statutes, the Utah Supreme Court has 


already held the requirement to file a bond when bringing state law claims against a police 


officer is constitutional as applied in usual and ordinary circumstances.  The Court further held 


that the bond requirement could be unconstitutional as applied if the plaintiff was impecunious 


and provided instruction that a district court had the means to conduct preliminary proceedings to 


determine the financial status of the plaintiff if a plaintiff makes such a claim. 


The City believes a $12,000.00 bond would be sufficient to cover fees and costs related 


to the state law claims that Plaintiff sets forth in his Amended Notice of Claim.  The City does 


not request more than the $300 minimum undertaking set forth in Utah Code § 63G-7-601, 


which Plaintiff concedes he can afford.  A hearing is necessary to determine Plaintiff’s ability to 


post a $12,000 bond.  Plaintiff’s declaration is vague as to the assets he owns that could provide 


security for such a bond.  More disturbingly, he completely fails to account for the more than 


$22,000 he raised on the “GoFundMe” website for the purpose of funding a lawsuit against Salt 


Lake City and its police officers for claims related to the unfortunate shooting of his dog, Geist. 


Accordingly, the City Defendants request the Court hold a hearing to determine Plaintiff’s 


financial means and his ability to meet the requested bond. 
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RESPONSE TO PLAINTIFF’S STATEMENT OF UNDISPUTED FACTS 


1. On January 26, 2015, and pursuant to UTAH CODE ANN. § 63G-7-401, 
Kendall served his Amended Notice of Claim on Salt Lake City Corporation 
(“SLCC”), which sets forth the nature of the claims Kendall will assert in his 
action against the Defendants. See Amended Notice of Claim, a copy of which is 
attached as Exhibit “A.” 
 
City’s Response:  Undisputed that Plaintiff served an Amended Notice of Claim on Salt 


Lake City Corporation on January 26, 2015, but the City Defendants do not know if Plaintiff will 


in fact pursue all or indeed any of the claims identified in that notice of claim in an action filed 


with the Court. 


2. In order to file his claim against Defendants, Kendall must first comply 
with the requirements under UTAH CODE ANN. § 63G-7-601(2) and UTAH 
CODE ANN. § 78B-3-104. 
 
City’s Response:  Disputed.  Plaintiff is not required to file an undertaking or bond 


pursuant to Utah Code § 63G-7-601(2) or Utah Code § 78B-3-104 to pursue the federal 


constitutional claims set forth in his notice of claim.  Likewise, if the Court determines Plaintiff 


is impecunious and that either statute would be unconstitutional as applied to Plaintiff, Plaintiff 


will not be required to file an undertaking or bond before filing a Complaint and pursuing state 


law claims. 


3. The Undertaking Statute requires any person filing a cause of action 
against a governmental entity to contemporaneously “file an undertaking in a sum 
fixed by the court that is: (a) not less than $300; and (b) conditioned upon 
payment by the plaintiff of taxable costs incurred by the governmental entity in 
the action if the plaintiff fails to prosecute the action or fails to recover 
judgment.” UTAH CODE ANN. § 63G-7-601(2). 
 
City’s Response:  Disputed.  If the Court determines Plaintiff is impecunious, this Court 


may adjust the amount of the required sum under the undertaking statute. 
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4. The Bond Statute requires a person filing an action against a law 
enforcement officer to post a bond before the action is filed, in an amount 
determined by the court, to “cover all estimated costs and attorney fees the officer 
may be expected to incur in defending the action.”  UTAH CODE ANN. § 78B-3-
104(1) and (2). 
 
City’s Response:  Disputed.  If the Court determines Plaintiff is impecunious, this Court 


may adjust the amount of the bond required under the bond statute.   


5. The Undertaking Statute requires that the undertaking be filed “[a]t the 
time the action is filed.” UTAH CODE ANN. § 63G-7-601(2). Hence, the 
determination by the Court of the amount of the undertaking must occur before 
the filing of the Complaint. 
 
City’s Response:  Undisputed.  But the Court may adjust the amount of the undertaking 


if the Plaintiff is indeed impecunious. 


6. The Bond Statute prevents the filing of “an action against a law 
enforcement officer … unless the [plaintiff] has posted a bond in an amount 
determined by the court.” UTAH CODE ANN. § 78B-3-104(1). (Emphasis 
added). 
 
City’s Response:    Disputed.  If the Court determines Plaintiff is impecunious, this 


Court may adjust the amount of the bond required under the bond statute.   


7. Neither statute provides any standard or guidance as to any procedure 
comporting with due process by which courts may determine the amounts of the 
required bond or undertaking. See UTAH CODE ANN. §§ 63G-7-601 and 78B-3-
104. 
 
City’s Response:  This is legal argument not a statement of fact, which argument is 


addressed in sections § III, B below. 


8. Utah law provides for the recovery of attorney’s fees against any party in 
any case that is frivolous and pursued in bad faith. UTAH CODE ANN. § 78B-5-
825. 
 
City’s Response:  Disputed.  The language of Utah Code § 78B-5-825 permits a court to 


award attorney fees to a prevailing party if the party can show both that “the action or defense to 
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the action was without merit” and “not brought or asserted in good faith.”  See infra § III, A, ii 


for further discussion on this point. 


9. The Utah Governmental Immunity Act requires governmental entities to 
defend actions brought against governmental employees: 
 
  [A] governmental entity shall defend any action brought against its 


employee arising from an act or omission occurring: (a) during the 
performance of the employee’s duties; (b) within the scope of the 
employee’s employment; or (c) under color of authority.   


 
UTAH CODE ANN. § 63G-7-902(1). 
 
City’s Response:  Disputed.  A government entity may decline to defend an action 


against a government employee when the government employee is named in their individual 


capacity.  Utah Code § 63G-7-902(3)(b).  Likewise, a government entity is only required to 


defend an employee in the above named circumstances, upon the employee’s timely written 


request to the government entity.  Utah Code § 63G-7-902(2)(a). 


10. At all times relevant to this action, Defendant SLCC was and is a 
municipality, organized and existing under and by virtue of the laws of the State 
of Utah. See Am. Compl. at ¶ 10 and Answer at ¶ 10. 
 
City’s Response:  Undisputed. 


11. Salt Lake City police officer Defendants, Brett Olsen (“Olsen”), Brian 
Purvis (“Purvis”), Joseph Allen Everett (“Everett”), Tom Edmundson 
(“Edmundson”), and George S. Pregman (“Pregman”) were, at all times relevant 
to this action, employees of SLCC. See Am. Compl. at ¶ 14 and Answer at ¶ 14. 
 
City’s Response:  Undisputed. 


12. Pursuant to UTAH CODE ANN. § 63G-7-902(1), SLCC is required to 
defend police officer Defendants Olsen, Purvis, Everett, Edmundson and 
Pregman, against the claims Kendall will assert in his lawsuit. See Am. Compl. at 
¶ 32 and Answer at ¶ 32. 
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City’s Response:  Disputed.  A government entity may decline to defend an action 


against a government employee when the government employee is named in their individual 


capacity.  Utah Code § 63G-7-902(3)(b).  Likewise, a government entity is only required to 


defend an employee in the above named circumstances, upon the employee’s timely written 


request to the government entity.  Utah Code § 63G-7-902(2)(a). 


13. It is impossible to predict with any reasonable degree of accuracy the 
amount of attorney’s fees and costs that will be incurred in the future by any 
litigant in a police abuse case.  See Aff. of Randall K. Edwards, at ¶ 12, a copy of 
which is attached as Exhibit “B.” 
 
City’s Response:  Disputed.  As set forth in the declaration of Mark Kittrell it is possible 


for an attorney to provide a reasonable estimate of attorney fees and costs from reviewing the 


claims asserted and the legal and factual issues involved.  (Declaration of Mark Kittrell (“Kittrell 


Decl.”) ¶¶ 3-10, June 15, 2015, filed concurrently herewith.) 


14. Due to the complexity of Kendall’s claims with respect to the killing of 
Geist, the attorney’s fees that might be incurred by or on behalf of all police 
officers named as defendants could range from $25,000 to $750,000 or more. Id. 
at ¶ 13; see also Aff. of Robert Sykes, at ¶ 8, a copy of which is attached as 
Exhibit “C.” 
 
City’s Response:  Disputed.  The issues in this case are not “complex.”  Moreover, the 


City anticipates attorney fees and costs in the range of $12,000 to handle the state law claims set 


forth in the Amended Notice of Claim.  (Kittrell Decl. ¶¶ 3-15.) 


15. A person without substantial wealth, a very high income, and/or 
substantial assets is unlikely obtain a bond in an amount of anticipated costs and 
attorneys’ fees. Sykes Aff., Ex. C, at ¶ 9. 
 
City’s Response:  Disputed.  Moreover, the City anticipates attorney fees and costs in the 


range of $12,000 to handle the state law claims set forth in the Amended Notice of Claim.  


(Kittrell Decl. ¶¶ 3-15.)  A bond for $12,000 would require a payment of $120, and potentially 
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cash collateral in the amount of $12,000.  (Declaration of Deborah Lindstrom (“Lindstrom 


Decl”) ¶ 3-4 & 7, June 15, 2015; Aff’d of Charles James Cayias (“Cayias Decl.”) ¶ 12, May 8, 


2015, on file with the Court.)  Plaintiff’s “GoFundMe” website discloses he has raised more than 


$22,000 to pursue legal claims against Salt Lake City and its officers related to the unfortunate 


shooting of his dog, Geist.  (Kittrell Decl. ¶¶ 16-19, and Exhibit A thereto.) 


16. Insurance providers base a person’s eligibility for a court bond purely on 
that person’s financial abilities. See Aff. of Charles James Cayias, at ¶ 9, a copy 
of which is attached 6 as Exhibit “D”; see also Aff. of Michael S. Brown, at ¶ 7, a 
copy of which is attached as Exhibit “E.” 
 
City’s Response:  Disputed.  Insurance providers consider a person’s capacity, their 


capital, and their character in determining that person’s eligibility for a bond.  (Lindstrom Decl ¶ 


5-6.) 


17. In order to issue a court bond, insurance providers require collateral 
sufficient to cover the full amount of the bond. See Cayias Aff., Ex. D, at ¶ 9; 
Brown, Aff., Ex. E, at ¶ 7. 
 
City’s Response:  Disputed.  Collateral is typically required, but that collateral is not 


always 100% of the bond.  Whether collateral is required and the amount of that collateral 


depends on a person’s capacity, their capital, and their character.  (Lindstrom Decl. ¶¶ 4-6.) 


18. Kendall has a significant amount of debt, and his expenses amount to 
almost all of his net income. See Aff. of Sean Kendall, at ¶¶ 9-13, a copy of which 
is attached as Exhibit “F.” 
 
City’s Response:  Disputed.  The Declaration of Sean Kendall does not provide total 


financial disclosure.  Moreover, the Declaration fails to disclose the more than $22,000 Plaintiff 


raised on the “GoFundMe” website to fund a legal action against Salt Lake City and its police 


officers for claims related to the unfortunate shooting of his dog, Geist.  (Lindstrom Decl. ¶ 8; 


Kittrell Decl. ¶¶ 16-19.) 
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19. Kendall owns only minimal assets. Id. at ¶ 14. 
 
City’s Response:  Disputed.  The Declaration of Sean Kendall does not provide total 


financial disclosure.  Rather, it makes the conclusory statement that he owns “only minimal 


assets.”  Likewise, the Declaration fails to disclose the more than $22,000 he raised on the 


“GoFundMe” website to fund a legal action against Salt Lake City and its police officers for 


claims related to the unfortunate shooting of his dog, Geist.  (Lindstrom Decl. ¶ 8; Kittrell Decl. 


¶¶ 16-19.) 


20. Kendall’s financial situation is such that he cannot afford to post a bond in 
an amount sufficient to cover costs and attorneys’ fees defendant police officers 
may incur in defending the action, or to file an undertaking of an amount 
significantly more than $300. Id. at ¶ 15; see also see also Cayias Aff., Ex. D, at 
¶¶ 11-13; Brown Aff., Ex. E, at ¶¶ 9-13. Hence, Kendall will be prevented from 
pursuing his state law claims, including his claims under the Utah Constitution, 
against Defendants unless the Bond Statute is deemed to be unconstitional. 
 
City’s Response:  Disputed.  Plaintiff raised more than $22,000 on his “GoFundMe” 


website, which is more than sufficient collateral for the bond of $12,000 and the $300 


undertaking the City Defendants request.  (Lindstrom Decl. ¶¶ 3-12; Kittrell Decl. ¶¶ 3-19.) 


CITY DEFENDANT’S STATEMENT OF ADDITIONAL FACTS 


1. Members of the public can donate funds to a “Legal Fund for Justice for Geist” at 


the following website: http://www.gofundme.com/Justice-For-Geist.  (Kittrell Decl. ¶¶ 16-19 and 


Exhibit A thereto.) 


2. That website contains the following statement: “My name is Sean Kendall. I am 


the owner of the dog Geist who was shot and killed by a police officer after illegally trespassing 


on private property.”  (Kittrell Decl. ¶¶ 17 and Exhibit A thereto.) 
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3. Mr. Kendall requests donations and states “[A]ll donations will be used to fight 


the Salt Lake City Police Department in a court of law.”  (Kittrell Decl. ¶ 19 and Exhibit A 


thereto.) 


4. As of the date of this declaration, that website indicates that Mr. Kendall has 


raised $22,823 for his pending lawsuit.  (Kittrell Decl. ¶ 19 and Exhibit A thereto.) 


5. The City requests the Court set a bond in the amount of $12,000.  (Kittrell Decl.  


¶ ¶ 3-15. 


6. The funds from the Plaintiff’s “GoFundMe” website are sufficient to provide 


collateral for that bond.  (Lindstrom Decl. ¶¶ 11-12.) 
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ARGUMENT 


I. PLAINTIFF DOES NOT HAVE STANDING TO CHALLENGE THE 
CONSTITUTIONALITY OF THE BOND AND UNDERTAKING STATUTES. 


 
Plaintiff does not have standing to challenge the bond and undertaking statutes because 


he admits he can afford the $300 filing fee and has collateral sufficient to cover the bond the City 


requests.  To have standing to challenge the constitutionality of a statute, plaintiff must show 


application of the statute will deprive the plaintiff of some constitutional right.  Hoyle v. Monson, 


606 P.2d 240, 242-243 (Utah 1980) (declining to consider constitutionality of filing fee statute 


where plaintiff’s were not impecunious and could not show statute would deny them any rights).  


See also State v. Roberts, 2015 UT 24, ¶¶ 46-47, 345 P.3d 1226 (“Standing requires that we view 


the constitutionality of a statute from the perspective of the party raising the challenge . . . a party 


may only challenge a statute ‘to the extent the alleged basis of its infirmity is, or will be, applied 


to his detriment”); State v. Burke, 225 Neb. 625, 408 N.W.2d 239, 245 (Neb. 1987) (citing New 


York v. Ferber, 458 U.S. 747 (1982)) and stating “[t]he traditional rule is that one to whom a 


statute may be applied constitutionally does not have standing to challenge that statute on the 


ground that it conceivably may be applied unconstitutionally to others in situations not before the 


court”).  Where a plaintiff cannot do so, a plaintiff does not have standing to challenge the 


statute. 


In Hoyle, the Utah Supreme Court found the plaintiffs did not have standing to challenge 


the constitutionality of the filing fee statute because they were not impecunious so the filing fee 


statute did not deny them access to the court.  In reaching this conclusion the Court explained 


“the right and power of the judiciary to declare whether legislative enactments exceed 


constitutional limitations is to be exercised with considerable restraint and in conformity with 
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fundamental rules.”  Hoyle, 606 P.2d at 242.  “One such fundamental rule of long-standing is 


that unnecessary decisions are to be avoided and that the courts should pass upon the 


constitutionality of a statute only when such a determination is essential to the decision in a 


case.”  Id. at 242.  “A constitutional question does not arise merely because it is raised and a 


decision is sought thereon; rather, the constitutionality of a statute is to be considered in the light 


of the standing of the one who seeks to raise the question and of its particular application.”  Id. at 


242.  “An attack on the validity of a statute cannot be made by parties whose interests have not 


been, and are not about to be, prejudiced by the operation of the statute.”  Id. at 242. 


The Court’s conclusion that the plaintiff did not have standing is particularly instructive: 


In the instant case, plaintiffs concede that the validity of their challenge turns on 
their status as impecunious office seekers.  Therefore, it was not necessary for 
the trial court nor is it now necessary for this Court to reach the question as 
to the constitutionality of the filing fee provision, for the plaintiffs lack 
standing to bring the action.  Plaintiffs are without standing by virtue of their 
failure to demonstrate that the enforcement of the filing fee provision denied them 
a constitutionally guaranteed right.  It is not sufficient that, at some future time, 
an application of the statute might infringe upon the constitutional rights of 
differently situated persons; such an eventuality is to be dealt with only if 
and when it arises, and then it must be upon petition of the injured party.  In 
the absence of a showing of a denial of protected rights, there is no constitutional 
issue properly before us. 
 


Hoyle, 606 P.2d at 242. 


In this case, plaintiff admits he can afford the $300 minimum payment contemplated by 


the undertaking statute.  The City Defendants do not request an undertaking of more than $300.  


Likewise, as raised in response to Plaintiff’s Statement of Fact, in the City’s Defendants’ 


Statement of Additional Facts, and in more detail in § IV below, Plaintiff has sufficient collateral 


to cover the bond of $12,000 the City Defendants request. 
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II. THIS COURT IS BOUND BY THE UTAH SUPREME COURT’S DECISION IN 
ZAMORA V. DRAPER THAT HELD THE BOND REQUIREMENT 
CONSTITUTIONAL. 


This Court is required to find the bond and undertaking statutes constitutional.  It is well 


established that a statute “is presumed constitutional, and [that a court will] resolve any 


reasonable doubts in favor of constitutionality.”  Tindley v. Salt Lake City School Dist., 2005 UT 


30, ¶ 11, 116 P.3d 295.  Moreover, the Utah Supreme Court has already held the bond statute is 


constitutional.  Zamora v. Draper, 635 P.2d 78, 80-82 (Utah 1981) (holding prior bond statute 


with substantially the same language constitutional in the ordinary and usual circumstances); 


Snyder v. Cook, 688 P.2d 496 (Utah 1984) (same). 


In Zamora, the Utah Supreme Court considered the constitutionality of the prior bond 


statute, which contained substantially the same language as the current bond statute.1  The Court 


                                                 
1  The prior bond statute, contained in Utah Code § 78-11-10 states: 
 
Before any action may be filed against any sheriff, constable, peace officer, state road officer, or 
any other person charged with the duty of enforcement of the criminal laws of this state, or service 
of civil process, when such action arises out of, or in the course of the performance of his duty, or 
in any action upon the bond of any such officer, the proposed plaintiff, as a condition precedent 
thereto, shall prepare and file with, and at the time of filing the complaint in any such action, a 
written undertaking with at least two sufficient sureties in an amount to be fixed by the court, 
conditioned upon the diligent prosecution of such action, and, in the event judgment in the said 
cause shall be against the plaintiff, for the payment to the defendant of all costs and expenses that 
may be awarded against such plaintiff, including a reasonable attorney’s fee to be fixed by the 
court. In any such action, the prevailing party therein shall, in addition to an award of costs as 
otherwise provided, recover from the losing party therein such sum as counsel fees as shall be 
allowed by the court. The official bond of any such officer shall be liable for any such costs and 
attorney fees.  


 
A copy of Utah Code § 78-11-10 is attached hereto as Exhibit A.  The current bond statute is contained in 
Utah Code § 78B-3-104 and states: 
 


(1) A person may not file an action against a law enforcement officer acting within the 
scope of the officer’s official duties unless the person has posted a bond in an amount 
determined by the court. 
 
(2) The bond shall cover all estimated costs and attorney fees the officer may be expected 
to incur in defending the action, in the event the officer prevails. 
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began its analysis of the statute by reciting the well recognized principle that statutes “are 


accorded a presumption of validity” and that “courts do not strike down a legislative act unless 


the interests of justice in the particular case before it require doing so because the act is clearly in 


conflict with the higher law as set forth in the Constitution.”  Zamora, 635 P.2d at 80-82.  In 


light of these considerations, the Court considered the purpose of the bond statute and concluded 


the statute was constitutional; as applied in ordinary and usual circumstances: 


[W]e see no persuasive reason to disagree with these propositions supportive of 
the validity of the statute: that peace officers are in an especially hazardous 
calling rendering a service essential to public safety and welfare. While it is the 
privilege of most of us to steer clear of situations where there is violence and 
danger, it is the sworn duty of peace officers to go into such situations.  Without 
extenuating thereon, this exposes them to the possibility of becoming involved 
therein and of incurring animosities of those engaged in such troubles, with the 
consequent risks of lawsuits which may emanate therefrom. 
 


Zamora, 635 P.2d at 80.  The court went on to find that the statute did not violate the open courts 


provision because a court “has means at their command of conducting appropriate preliminary 


procedures” to make determinations on such things as the applicability of the statute to the 


claims in the Complaint and whether the plaintiff was impecunious and able to post a bond.  


Zamora, 635 P.2d at 81.  The Utah Supreme Court reaffirmed its finding that the bond statute 


was constitutional three years later when the constitutionality of that statute was challenged 


again.  Snyder, 688 P.2d 496 (Utah 1984) (rejecting plaintiff’s argument that the bond statute 


denied plaintiff equal protection of the law.).  The language of Utah Code § 78B-3-104 is 


                                                                                                                                                             
(3) The prevailing party shall recover from the losing party all costs and attorney fees 
allowed by the court. 
 
(4) In the event the plaintiff prevails, the official bond of the officer shall be liable for the 
plaintiff’s costs and attorney fees. 


 
A copy of Utah Code § 78B-3-104 is attached hereto as Exhibit B. 


00326







5 


virtually identical to the language of the prior bond statute that the Utah Supreme Court has 


twice recognized as facially constitutional.2  This court is bound by those decisions and must 


find the bond statute constitutional. 


 The Court should find the undertaking statute constitutional for the same reasons.  Like 


the bond statute, that statute must also be presumed constitutional with any reasonable doubt 


construed in favor of constitutionality.  See supra.  The undertaking statute contains the same 


language that the “sum be fixed by the court” that the Court in Zamora found important and gave 


courts flexibility to determine whether the statute would be unconstitutional as applied to a 


particular plaintiff.  Moreover, courts have frequently upheld as constitutional statutes like the 


undertaking statute that require only a small minimal payment as a condition to filing a claim 


with the courts.  See e.g. Ortwein v. Schwab, 410 U.S. 656, 660 (1973) (holding that minimal 


filing fees for civil litgation do not violate Equal Protection Clause if rational justification for fee 


exists.). The rationale of Zamora applies to the undertaking statute and it should be upheld as 


constitutional as well. 


III. PLAINTIFF HAS NOT SHOWN THE BOND OR UNDERTAKING STATUTES 
ARE FACIALLY UNCONSTITUTIONAL. 


 
A. The Bond and Undertaking Statutes do not Violate Substantive Due Process. 


 
i. The bond and undertaking statutes are reasonably related to a proper 


legislative purpose. 
 


Plaintiff claims the bond statute violates substantive due process because it is not 


rationally related to a legitimate government purpose.  (Mem. in Supp. of Mot. for Summ. J. at 


7.)  The right to bring state law claims is not a fundamental right and a statute must be upheld if 


                                                 
2  See supra n.1 and Exhibits A&B hereto. 
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the statute has “a reasonable relation to a proper legislative purpose, and [is] neither arbitrary nor 


discriminatory.”  Tindley, 2005 UT 30, at ¶ 29. The bond statute is an attorney’s fees provision 


that awards fees to the prevailing party.  To ensure there is an opportunity for the police officer 


to actually recover fees if the officer prevails on the claims, a bond is required.3  In Zamora the 


Utah Supreme Court concluded the bond statute withstood constitutional challenge because the 


nature of a police officer’s work exposes police officers to a greater risk of being subject to a law 


suit and there is “nothing inherently unreasonable in the legislature viewing it as within the 


police power of the sovereign, in the interest of maintaining the peace and good order of society, 


to provide this measure of protection to that class of officers who are willing to undertake that 


hazardous responsibility.”  Zamora, 635 P.2d at 80. 


 Indeed, this case is a classic example of the type of overzealous litigation this provision 


was intended to discourage.  As set forth in Plaintiff’s Amended Notice of Claim, Plaintiff 


intends to bring a smorgasbord of state law claims against five different officers and the City for 


                                                 
3  The language of the statute clearly contemplates Salt Lake City’s ability to enforce the bond provision 


and collect attorney fees for its representation of an officer acting in either their official or individual capacity.  The 
bond statute limits the requirement to file a bond to claims against a law enforcement officer acting within the scope 
of the officer’s official duties.  Claims against police officers acting within the scope of their employment are 
limited to claims against the government entity, i.e. official capacity claims, unless the plaintiff can satisfy the 
requirements of Utah Code § 63G-7-202(c).  As Plaintiff points out, a government entity is required to defend 
actions brought against its employees in their official capacity, on submission of a timely written request.  Utah 
Code § 63G-7-902(1)-(2); Pl.’s Statement of Fact No. 12 & Response, supra.  Accordingly, the plain language of the 
statute contemplates the City’s ability to collect attorney fees for both official capacity and individual capacity 
claims.  


The legislature reaffirmed its desire to provide protection to law enforcement officers and the ability for 
Salt Lake City to collect attorney fees and costs, if they prevail on their claim, by rejecting S.B. 290 that sought to 
modify Utah Code § 78B-3-104 to limit collection of attorney fees and expenses to attorney fees and expense 
“personally” incurred by the officer.  See e.g. S.B. 290, 2015 Leg., Gen. Sess. (bill proposing limiting attorney fees 
and cost to attorney fees and costs “personally” incurred by the officer did not pass in the house.).  Indeed, Senator 
Bramble pointed out inclusion of attorney fees “personally” incurred was contrary to the language of Utah Code § 
78B-3-104 and the concept of permitting recovery of attorney fees and cost for “actions against a law enforcement 
officer acting within the scope of the officer’s official duties.”  See e.g. S.B. 290, 2015 Leg., Gen. Sess. (Discussion 
of Bill on Senate Floor on Day 42 available at 
http://utahlegislature.granicus.com/MediaPlayer.php?clip_id=18843&meta_id=550631.) 
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the actions of those officers.  Most, if not all of those claims are precluded by the Government 


Immunity Act of Utah and are duplicative of Plaintiff’s federal and state constitutional claims.  


For example, Plaintiff proposes bringing claims of trespass, trespass to chattel, a claim for 


intentional infliction of emotional distress, and negligence for entering or instructing the entrance 


to Plaintiff’s backyard in alleged violation of Plaintiff’s Fourth Amendment rights.  Plaintiff’s 


claims against the individual officers are precluded because the Governmental Immunity Act of 


Utah limits recovery to claims against Salt Lake City, not the individual officers.  Utah Code § 


63G-7-202(3)(a).  Moreover, the Government Immunity Act of Utah precludes claims for 


intentional torts and claims in negligence, where the alleged injury “arises out of or in connection 


with . .  . mental anguish, or violation of civil rights.”  Utah Code § 63G-7-201(1) and (4)(b).  


The City Attorney’s Office will be required to spend time conducting discovery to confirm the 


basis of the claims and preparing motions to dispose of those claims, when a quick review of the 


law demonstrates these claims fall within the parameters of the Government Immunity Act of 


Utah.  Requiring a bond serves the purpose of requiring Plaintiff and his attorney to 


appropriately research claims before bringing them and ensures the party defending against such 


claims is able to collect, at least in part, the attorney fees they are entitled to receive by statute 


when they prevail on such claims. 


In arguing the bond statute is not rationally related to a proper legislative purpose, 


Plaintiff asks this court to ignore the conclusion of the Utah Supreme Court that the bond statute 


is reasonably related to the proper legislative purpose of deterring repeat and vexatious litigation 


that arises as the result the nature of a police officer’s work.  Notably, Plaintiff does not even 


attempt to argue the undertaking statute is not rationally related to the legitimate government 
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purpose of ensuring the government entities ability to collect at least some taxable costs in a 


case. 


ii. Section 78B-5-825 does not render the bond statute unconstitutional. 
 


That section 78B-5-825 of the Utah Code awards attorney’s fees to prevailing parties 


where it is shown that a claim or defense lacked merit and was not brought in good faith does not 


render the bond statute unconstitutional.  It is not within the province of the courts to “rule on the 


wisdom of the [challenged] Act or to determine whether the Act is the optimal method for 


achieving the desired result.”  Rather, the court’s inquiry “is limited to the Act’s 


constitutionality.”  Tindley, 2005 UT 30, ¶ 32, 116 P.3d 295.  See also, Judd v. Drezga, 2004 UT 


91, ¶ 15, 103 P.3d 135 (“Our job as this state’s court of last resort is to determine whether the 


legislature overstepped the bounds of its constitutional authority . ..  not whether it made wise 


policy in doing so.”). 


Plaintiff’s argument ignores this principle.  Plaintiff also ignores the fact that section 


78B-5-825 states a different standard for the award of attorney fees.  Specifically, a prevailing 


party may receive attorney fees under section 78B-5-825 if the prevailing party can show “both 


that the losing party’s action or defense was ‘without merit’ and that it was brought or asserted in 


bad faith.”  Outsource Receivables Management, Inc. v. Bishop, 2015 UT App 41, ¶ 10, 344 P.3d 


1167.4  For a prevailing party to receive fees under the bond statute, a party need only prevail on 


the claims.  See Utah Code § 78B-3-104(3) (“The prevailing party shall recover from the losing 


                                                 
4  To show that the claim was without merit the prevailing party must do more than show that it prevailed, 


but rather that the party “could not have reasonably believed [the claim] to have a basis in law and fact.”  Id. 2015 
UT App 41, at ¶ 12.  Likewise, to show a claim was brought in bad faith the party must have “(1) [lacked a]n honest 
belief in the propriety of the activities in question; (2) ... inten[ded] to take unconscionable advantage of others; [or] 
(3) [had] intent to, or knowledge of the fact that the activities in question will ... hinder, delay or defraud others.’”  
Id. at ¶ 14. 
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party all costs and attorney fees allowed by the court.”).  As such, the bond statute is an 


attorneys’ fee provision with bond requirements to ensure either party has the ability to collect, 


should they prevail.5  Indeed, courts from other jurisdictions have found the requirement to post 


a bond on the filing of a complaint is reasonable where the prevailing party is entitled to recover 


attorney fees.  Beverly Hills Design Studio (N.Y.) Inc. v. Morris, 126 F.R.D. 33, 34-38 (S.D. N.Y. 


1989) (imposing requirement to post a bond to ensure ability for other party to recover attorney 


fees where statute awarded fees)6.  


iii. Decision from other jurisdictions are unavailing because this Court is 
bound by the Utah Supreme Court’s decisions in Zamora and Snyder. 


 
 Plaintiff urges this court to follow the decision of the Florida Supreme Court in 


Psychiatric Assoc. v. Siegel.  Notably, the provision challenged in that case was not reciprocal 


and only awarded attorney fees to the defendant if the defendant prevailed.  Psychiatric Assoc. v. 


Siegel, 610 So. 2d 419, 424 (Fla. 1992).  There, of course, are other cases from other 


jurisdictions that find bond statutes similar to Utah’s bond statute are constitutional.  See 


Urrizaga v. Twin Falls Co., 106 Fed. Appx. 546, 549 (9th Cir. 2004) (holding that Idaho’s 


version of the bond statute (Idaho Code § 6-6107) is constitutional).  Rhodes v. Superior Court, 


                                                 
5  Note, the statute provides the official bond of the officer shall be liable for the plaintiff’s costs and 


attorney fees.  Utah Code § 78B-3-104.  
6  Notably, the prior version of § 78B-5-825 was enacted at the time the Utah Supreme Court issued its 


decisions in Zamora and Snyder, finding the bond statute constitutional.  See Utah Code § 78-27-56.   See also 
Turtle Management, Inc. v. Haggis Management, Inc., 645 P.2d 667, 671 n.1 (Utah 1982). 


7  Idaho Code 6-610 reads: 
 
(1) For purposes of this section, a “law enforcement officer” shall be defined as any court personnel, 
sheriff, constable, peace officer, state police officer, correctional, probation or parole official, prosecuting 
attorney, city attorney, attorney general, or their employees or agents, or any other person charged with the 
duty of enforcement of the criminal, traffic or penal laws of this state or any other law enforcement 
personnel or peace officer as defined in chapter 51, title 19, Idaho Code. 
 
(2) Before any civil action may be filed against any law enforcement officer or service of civil process on 
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90 Cal.App.3d 484, 489 (Cal. Ct. App.  1979) (finding a statute that required plaintiffs to post a 


bond constitutional because court can make a reasonable determination about the bond amount). 


But a Utah court has twice found that the bond statute’s attorney fee provision requiring the 


posting of a bond to protect police officers, who by the nature of their work are more subject to 


litigation than other members of the public, is reasonable and passes constitutional muster.  


Zamora, 635 P.2d 80; Synder, 688 P.2d at 498.  Until and unless Plaintiff satisfies “the 


substantial burden” of convincing the Utah Supreme Court that its decisions in those cases were 


wrong, the decisions in Zamora and Snyder are binding on this Court and the decisions from 


other states are unavailing.  Tindley, 2005 UT 30, at ¶ 14. (“Under the doctrine of stare decisis, [a 


                                                                                                                                                             
any law enforcement officer, when such action arises out of, or in the course of the performance of his 
duty, or in any action upon the bond of any such law enforcement officer, the proposed plaintiff or 
petitioner, as a condition precedent thereto, shall prepare and file with, and at the time of filing the 
complaint or petition in any such action, a written undertaking with at least two (2) sufficient sureties in an 
amount to be fixed by the court. The purpose of this requirement is to ensure diligent prosecution of a civil 
action brought against a law enforcement officer, and in the event judgment is entered against the plaintiff 
or petitioner, for the payment to the defendant or respondent of all costs and expenses that may be awarded 
against the plaintiff or petitioner, including an award of reasonable attorney’s fees as determined by the 
court. 
 
(3) In any such civil action the prevailing party shall be entitled to an award of costs as otherwise provided 
by law. The official bond of any law enforcement officer under this section shall be liable for any such 
costs. 
(4) At any time during the course of a civil action against a law enforcement officer, the defendant or 
respondent may except to either the plaintiff’s or petitioner’s failure to file a bond or to the sufficiency of 
the sureties or to the amount of the bond. 
 
(5) When the defendant or respondent excepts to the plaintiff’s or petitioner’s failure to post a bond under 
this section, the judge shall dismiss the case. 
 
(6) When the defendant or respondent excepts to the sufficiency of the sureties[,] the sureties must be 
justified by the plaintiff or petitioner. Upon failure to justify the judge must dismiss the case. 
 
(7) When the amount of the bond is excepted to, a hearing may be held upon notice to the plaintiff or 
petitioner by the defendant or respondent of not less than two (2) nor more than ten (10) working days after 
the date the exception is filed, before the judge of the court in which the action is brought. If it appears that 
the bond is insufficient in amount, the judge shall order a new bond sufficient in amount to be filed within 
five (5) days of the date such order is received by the plaintiff or petitioner. If no such bond is filed as 
required by the order of the court, the judge shall dismiss the action. 


 
A copy of Idaho Code § 6-610 is attached as Exhibit C. 
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party seeking to overturn a prior decision of the Utah Supreme Court] assumes the substantial 


burden of convincing [the Court] that the rule was originally erroneous or is no longer sound 


because of changing conditions and that more good than harm will come by departing from 


precedent.”) 


B. The Bond and Undertaking Statutes do not Violate Procedural Due Process 
because the Court has the Ability to Conduct a Preliminary Hearing to Set 
the Bond and Undertaking Amounts. 


 
 Plaintiff claims that the bond and undertaking statutes deprive a plaintiff of procedural 


due process because they do not provide for a hearing before the bond or undertaking is posted.  


But the decision in Zamora specifically found that the prior version of this statute was 


constitutional because courts have the ability to conduct hearings on preliminary matters and the 


requirement, in statute, that the court “fix the bond,” gave the court the flexibility to determine 


whether a plaintiff had the means to pay the bond and whether a bond should be imposed.  The 


current bond statute and the undertaking statute both include that same language that the court 


“fix the bond.” 


The claim that the statute is unconstitutional because a court is given astounding 


discretion in setting the amount of the bond or undertaking is equally unfounded.  This is not a 


unique situation.  For example, district courts may be called on to set bond amounts when an 


appeal is filed.  See Utah R. App. P. 6 (requiring the filing of a bond “in the sum of at least $300 


or such greater amount as the trial court may order on motion of the appellee to ensure payment 


of all costs on appeal”).  Likewise, courts are frequently called on to exercise discretion in 


determining whether a party may recover attorney fees, the amount a party may recover in 


attorney fees, and setting bail amounts.  The absence of strict guidelines or standards defining 
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how these amounts should be determined does not make the courts exercise of discretion 


unconstitutional. 


C. The Bond Statute and Undertaking Statute Do Not Violate the Open Courts 
Provision. 


 
 The bond and undertaking requirements do not violate the open courts provision of the 


Utah Constitution because no claim is abrogated.  “Although the open courts clause protects both 


substantive and procedural rights, the clause is not an absolute guarantee of all substantive 


rights.”  Tindley, 2005 UT 30, ¶¶ 17-18, 116 P.3d 295.  “Rather, it applies only to legislation 


which ‘abrogates a cause of action existing at the time of its enactment.”  Id.  “In addition, the 


mere fact that legislation abrogates an existing legal remedy does not render it impermissible 


under the open courts clause.”  Id.  “Such legislation is acceptable under Berry so long as it 


either ‘provides an injured person an effective and reasonable alternative remedy’ or seeks to 


eliminate ‘a clear social or economic evil.’”  Id.; see also Berry v. Beech Airport Corp., 717 P.2d 


670 (Utah 1985). 


 First, neither the bond statute nor the undertaking statutes abrogate a claim.  This issue 


was squarely addressed by the Utah Supreme Court in Zamora.  Specifically, the Court found 


that “courts have the means at their command of conducting appropriate preliminary procedures” 


to determine whether a plaintiff is indeed impecunious and unable to furnish a bond.  Likewise, 


the Court concluded that because the “statute itself allows some flexibility wherein it provides 


that the bond shall be ‘in an amount fixed by the court . . .’” a court “may fix a bond in 


accordance with the plaintiff’s circumstances, however impoverished he may be, and yet allow 


him access to the court to seek justice, as assured by Sec 11 of Article I of the State 


Constitution.”  Zamora, 635 P.2d at 81. 
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 Plaintiff seeks to draw a distinction between the Court’s finding in Zamora and the 


current bond statute on the grounds that Utah Code § 78B-3-104(2) states “[t]he bond shall cover 


all estimated costs and attorney fees the officer may be expected to incur in defending the action, 


in the event the officer prevails.”  (Mem. in Supp. of Mot. for Summ. J. at 10-11.)  But that 


distinction is unavailing because the prior version of the statute that the Court upheld as 


constitutional contained an almost identical statement: “the proposed plaintiff, as a condition 


precedent thereto, shall prepare and file with, and at the time of filing the complaint in any such 


action, a written undertaking with at least two sufficient sureties in an amount to be fixed by the 


court . . . for the payment to the defendant of all costs and expenses that may be awarded against 


such plaintiff, including a reasonable attorney fee to be fixed by the court.”  Utah Code § 78-11-


10 (emphasis added)8  Both the bond statute and the undertaking statute provide for the court to 


fix the amount and, therefore, do not abrogate any claim.9 


                                                 
8  For the convenience of the Court a copy is attached hereto as Exhibit A. 


 9  Because neither the bond statute nor the undertaking statute abrogate a claim, the Court need not consider 
whether the statute is constitutional under a Berry analysis.  See e.g., Wood v. University of Utah Medical Center, 
2002 UT 134, ¶ 15, 67 P.3d 436 (“because the statute did not abrogate an existing legal remedy, and because the 
Berry test begins with the presumption that a legal remedy was abolished, the legislation satisfies the first Berry 
hurdle  . .  . we need not apply the second part of the Berry test.”).  Therefore, Plaintiff’s arguments on that point in 
§ II, A and B of its brief are irrelevant.  (Pl.’s Mem. in Supp. of Mot, for Summ. J. at 10-12 (where Plaintiff argues 
the bond and undertaking statutes do not withstand an analysis set forth by the Utah Supreme Court in Berry v. 
Beech Aircraft Corp., 717 P.2d 670, 676 (Utah 1985) to determine the constitutionality of statutes that abrogate a 
claim.).) 


Regardless, even under a Berry analysis, the bond and undertaking statutes pass constitutional muster.  
Berry holds that where a statute abrogates a claim that was available at the time the statute was enacted, the statute is 
acceptable if it (1) provides an injured person an effective and reasonable alternative remedy, or (2) seeks to 
eliminate a clear social or economic evil.  Berry, 717 P.2d at 676.  Ignoring the fact that the bond and undertaking 
statutes do not abrogate a claim, Plaintiff has an adequate alternative remedy as he may pursue federal constitutional 
claims without the requirement to file a bond.  See Berry, 717 P.2d at 680 (noting “section 11 is satisfied if the law 
provides an injured person an effective and reasonable alternative remedy ‘by due course of law’ for vindication of 
his constitutional interest” and stating that the “substitute remedy may be different” if it is “substantially equal in 
value or other benefit to the remedy abrogated.”); Day v. State ex rel. Utah Dept. of Public Safety, 1999 UT 46, ¶ 41, 
980 P.2d 1171 (citing Payne v. Myers, 743 P.2d 186, 190 (Utah 1987) (suit against the State for negligence in lieu of 
suit against state employee).) .  Likewise, the City fails to see how a claim that the statute does not contain specific 
step-by-step guidance on the standard or process to determine the amount of the bond demonstrates a denial of an 
alternative remedy, as plaintiff claims.  (The alleged unconstitutionality because the statute does not contain 


00335







14 


D. The Bond and Undertaking Statutes Do Not Violate the Right to Petition 
Government. 


 
The bond and undertaking statutes do not violate the right to petition the government for 


the same reason they do not violate the open courts provision—Plaintiff is not precluded from 


filing a claim.  As set forth in detail above, both statutes contain language that has been 


interpreted by the Utah Supreme Court to give a court flexibility to waive the requirement to file 


a bond or undertaking, if a plaintiff is indeed impecunious.  Accordingly, the Plaintiff’s right to 


petition is not infringed. 


E. The Bond and Undertaking Statutes Do Not Violate Equal Protection. 
 
Plaintiff argues that the bond statutes violates equal protection because it creates two 


different classes of tortfeasors and provides special protection to police officers.  This argument 


was specifically rejected by the Utah Supreme Court in Zamora and again in its decision in 


Snyder on the grounds the statute provides the flexibility to permit a court to waive the bond 


requirement if the plaintiff is impecunious.  Zamora, 635 P.2d at 80-82 (finding bond statute did 


not violate equal protection of law because it provided flexibility to determine if statute would be 


unconstitutional as applied to a particular plaintiff); Snyder, 688 P.2d at 498 (rejecting plaintiff’s 


argument that the requirement to file a bond before filing suit denies plaintiff equal protection of 


                                                                                                                                                             
“specific guidance on the standard or process to determine the amount of the bond” is addressed in more detail at § 
III, B supra.). 
 In addition to there being adequate alternative remedies, the bond and undertaking statutes are not an 
arbitrary or unreasonable means of eliminating the clear social or economic evil of the city and police officers being 
subject to repeat and vexatious litigation with no means of recovering the costs and fees they are entitled to by 
statute.  The concern raised by plaintiff that the statutes only deter those that seek to bring actions against police 
officers makes little sense.  The purpose of the statute is to deter frivolous, vexatious and repeat litigation against 
police officers.  Likewise, the concern that it only deters those that cannot afford the bond or undertaking was 
addressed by the Court in Zamora when it found courts have the flexibility to fix the amount of the bond.  Finally, 
the existence of another statute that awards attorneys fees to a prevailing party based on a different standard does not 
demonstrate this statute is an arbitrary or unreasonable means of achieving the goal of deterring frivolous and 
vexatious litigation and ensuring a means of collecting the attorney fees it is entitled to receive by statute.  See supra 
III, A, ii. 
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the laws.)  As discussed above, the undertaking statute contains similar language permitting a 


court to set the amount of the undertaking or waive the undertaking requirement, if the plaintiff 


is impecunious.  Accordingly, it does not violate equal protection for the same reason the bond 


statute does not violate equal protection. 


IV. THE COURT SHOULD PROCEED BY SCHEDULING A HEARING TO 
DETERMINE WHETHER PLAINTIFF IS IMPECUNIOUS AND SET AN 
APPROPRIATE BOND. 


The issue in this case is whether the bond and undertaking requirements are 


unconstitutional as applied to Plaintiff.  As repeatedly stated in this brief, the Court in Zamora 


recognized “courts have the means at their command of conducting appropriate preliminary 


procedures to make a determination . . . [of] whether [a] plaintiff is in fact impecunious and 


unable to furnish the bond.”  Zamora, 635 P.2d at 81.  Plaintiff has submitted an affidavit stating 


his annual gross salary for 2014, his monthly expenses, the balance on his savings and checking 


accounts as of March 4, 2015, and the outstanding debt on his vehicle and credit card.  Plaintiff 


concludes by stating that he has “only minimal assets,” but does not list those assets.  


Disturbingly absent from the declaration is any reference to the more than $22,000 Plaintiff 


raised at the “GoFundMe” website he established to raise funds for this very purpose, i.e. to 


cover the costs associated with bringing a legal action against Salt Lake City and its officers 


related to the unfortunate shooting of his dog, Geist. 


Based on the City’s review of the state law claims set forth in the Plaintiff’s Amended 


Notice of Claim, the City requests a bond in the amount of $12,000.  From the declarations 


submitted by Plaintiff and the City, to secure a bond in the amount the City requests, Plaintiff 


need only pay $120 and utilize $12,000 worth of collateral, which is far less than the amount 
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Plaintiff has raised to fund this legal action.  Notably, the bond will only be called on if the 


Defendant police officers prevail on the state law claims and the plaintiff is ordered to pay 


attorney fees.  The requirement to file a bond should not cause Plaintiff concern if Plaintiff truly 


believes his claims have merit and that he will prevail.  Indeed, if Plaintiff does indeed prevail on 


those claims, he is entitled to receive his attorney fees. 


Finally, the statements of Mr. Sykes that this is a complicated case and that it is 


impossible to predict the attorney fees and cost in this case is strongly disputed by the declaration 


of Mark Kittrell.  The issues in this case are relatively simple and many of the claims Plaintiff 


proposes to bring in his Amended Notice of Claim may be disposed of on motion practice.  


Accordingly, it is estimated that if Plaintiff files a Complaint that asserts those claims it will take 


approximately 100-120 attorney hours, which is equal to two and a half to three regular working 


weeks, to respond and dispose of those claims.10  Similarly, while the City Attorney’s Office 


does not regularly keep track of hours it has the capacity to do so where, as here, there is an 


attorney fee provision at issue.  Finally, that the police officers will be represented by attorneys 


in the City Attorney’s Office has no bearing on the requirement to file a bond to secure payment 


of attorney fees if awarded, or an undertaking to secure costs.  In house counsel, including the 


City Attorney’s Office, are not precluded from recovering attorney fees where a contract or 


statute awards attorney fees just because they are represented by salaried in house counsel.  


Softsolutions, Inc. v. Brigham Young University, 2000 UT 46, ¶ 45, 1 P.3d 1095 (finding “a 


successful litigant who is not primarily engaged in providing legal services may recover attorney 


                                                 
 10  For purposes of estimating attorney hours, it would be preferable if Plaintiff prepared a draft Complaint 
that the Court could review in determining the merits of the proposed claims and the anticipated attorney fees.    
However, if Plaintiff intends to assert all claims set forth in the Amended Notice of Claim, reference to that 
document provides adequate basis for estimating fees. 
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fees when represented by salaried in-house counsel.”).  Finally, the City does not request an 


undertaking of more than $300, which Plaintiff admits he can afford.  No hearing is required on 


this point. 


CONCLUSION 


Based on the foregoing, the City Defendants respectfully request the Court hold a hearing 


to determine the amount of the bond applicable in this case. 


DATED this 15th day of June, 2015. 


 
        Samantha J. Slark    
       Attorney for Defendants 
 
 
 


CERTIFICATE OF SERVICE 
 


I hereby certify that on the 15th day of June, 2015, a true and correct copy of 
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT was served, via electronic 
filing, upon the following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 
 


        /s/ Heidi Medrano 
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U.C.A. 1953 § 78-11-10, U.C.A. 1953 § 78-11-10


 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1


U.C.A. 1953 § 78-11-10
West's Utah Code Annotated Currentness
Title 78. Judicial Code
Part II. Actions, Venue, Limitation of Actions
Chapter 11. Actions—Right to Sue and Be Sued
§ 78-11-10. Actions against officers—Costs and attorneys' fees


Before any action may be filed against any sheriff, constable, peace officer, state road officer, or any other person charged with
the duty of enforcement of the criminal laws of this state, or service of civil process, when such action arises out of, or in the
course of the performance of his duty, or in any action upon the bond of any such officer, the proposed plaintiff, as a condition
precedent thereto, shall prepare and file with, and at the time of filing the complaint in any such action, a written undertaking
with at least two sufficient sureties in an amount to be fixed by the court, conditioned upon the diligent prosecution of such
action, and, in the event judgment in the said cause shall be against the plaintiff, for the payment to the defendant of all costs
and expenses that may be awarded against such plaintiff, including a reasonable attorney's fee to be fixed by the court. In any
such action, the prevailing party therein shall, in addition to an award of costs as otherwise provided, recover from the losing
party therein such sum as counsel fees as shall be allowed by the court. The official bond of any such officer shall be liable
for any such costs and attorney fees.


Laws 1951, c. 58, § 1.


Codifications C. 1943, Supp., § 104-11-16.


CROSS REFERENCES


Costs awarded upon judgment, see Rules Civ. Proc., Rule 54.
Statute of limitations, see § 78-12-28.


RESEARCH REFERENCES


ALR Library


41 A.L.R.5th 47, Constitutionality, Construction, and Application of Statutes Requiring Bond or Other Security in Taxpayers'
Action.


Treatises and Practice Aids


Trial Handbook for Utah Lawyers § 32:10, Attorney fees.


UNITED STATES SUPREME COURT


Access to courts,
Access to courts, identification of underlying cause of action and lost remedy, government conspiracy to destroy or cover
up evidence of crime, torture and death of foreign spouse of American citizen by foreign army officers allegedly paid by
the CIA, see Christopher v. Harbury, U.S.D.C.2002, 122 S.Ct. 2179, 536 U.S. 403.


NOTES OF DECISIONS


Award of costs and attorney fees 7
Construction and application 2
Failure to file undertaking 5
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U.C.A. 1953 § 78-11-10, U.C.A. 1953 § 78-11-10


 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2


Liabilities for acts or omissions of deputies or assistants 3
Pleadings 6
Review 8
Taxpayer actions 4
Validity 1


1. Validity


Statute requiring that an undertaking be posted before an action may be filed against a sheriff, constable, peace officer when
such action arises out of or in the course of the performance of his duty was not unconstitutional. U.C.A.1953, 78-11-10. Snyder
v. Cook, 1984, 688 P.2d 496. Officers And Public Employees  119; Sheriffs And Constables  129


While it is privilege of most people to steer clear of situations where there is violence and danger, it is sworn duty of police
officer to go into such situations which expose them to possibility of incurring animosities of those who engaged in such trouble,
with consequent risks of lawsuits which may emanate therefrom; therefore, statute governing actions against officers which
requires posting of bond is not unconstitutional as applied in usual and ordinary circumstances. U.C.A.1953, 78-11-10. Zamora
v. Draper, 1981, 635 P.2d 78. Municipal Corporations  176(3.1)


2. Construction and application


In action against United States marshal for wrongful attachment of personalty, Utah statute providing that plaintiff must file a
bond guaranteeing costs and attorney's fees as a condition precedent to bringing suit against “sheriff, constable, peace officer,
state road officer or any other person charged with duty of enforcement of criminal laws of this state or service of civil process”
for actions arising out of the performance of their duties was inapplicable. U.C.A.1953, 78-11-10. Lynch v. Call, 1958, 261
F.2d 130. Costs  107


Statute governing action against officers was never intended, nor could it be properly applied, as blanket protection against
suit for alleged wrongs done by persons who happen to be peace officers where alleged wrongs have no connection with their
official duties. U.C.A.1953, 78-11-10. Zamora v. Draper, 1981, 635 P.2d 78. Municipal Corporations  189(1)


Statute governing actions against peace officers which provides for filing of bond before any action can be commenced should
be applied so as to harmonize ideals embodied in Constitution of affording all persons equal justice under law and access of
courts to serve that purpose; therefore, trial court erred in dismissing action brought against peace officers for failure to hold
bond without determining whether plaintiff was able to post bond. U.C.A.1953, 21-7-3, 21-7-4, 78-11-10; Const.Art. 1, § 11.
Zamora v. Draper, 1981, 635 P.2d 78. Municipal Corporations  189(1)


Statute providing that before any action may be filed against any sheriff, constable, peace officer, state road officer, or other
person charged with duty of enforcement of the criminal laws of the state, an undertaking for costs shall be filed, did not apply
to prosecuting attorneys. U.C.A.1953, 78-11-10. Heathman v. Giles, 1962, 13 Utah 2d 368, 374 P.2d 839. Costs  107


Statutes permitting prevailing party to recover attorney's fees in action against sheriff, constable, or upon bond of such official
were intended to allow attorney's fees to successful plaintiff only where official misconduct is involved, as distinguished from
private act. U.C.A.1953, 52-1-8, 78-11-10. Bowman v. Hayward, 1953, 1 Utah 2d 131, 262 P.2d 957. Sheriffs And Constables


 143; Sheriffs And Constables  170


3. Liabilities for acts or omissions of deputies or assistants


Deputy sheriff in attacking and abusing prisoner who refused to wash deputy sheriff's private automobile was acting in his
official capacity so that prisoner in assault and battery action was entitled to joint and several judgment against deputy sheriff,
sheriff, and sureties on official bonds of such officers, and to attorney's fees. U.C.A.1953, 52-1-8, 78-11-10. Bowman v.
Hayward, 1953, 1 Utah 2d 131, 262 P.2d 957. Sheriffs And Constables  100; Sheriffs And Constables  157(3); Sheriffs
And Constables  170
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 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 3


4. Taxpayer actions


Taxpayers' action seeking an injunction restraining clerk-auditor from approving salary claims of allegedly illegally hired deputy
sheriffs was properly dismissed because of taxpayers' failure to file an undertaking where taxpayers were given notice of the
lack of undertaking and ample opportunity to submit one. U.C.A.1953, 78-11-10. Snyder v. Cook, 1984, 688 P.2d 496. Counties


 196(4)


5. Failure to file undertaking


Wrongful death suit filed against police officer, city, and city police department without filing undertakings when complaint
was filed as required by Utah law would be dismissed for failure to timely file undertakings. U.C.A.1953, 63-30-19, 78-11-10.
Rippstein v. City of Provo, 1991, 929 F.2d 576. Municipal Corporations  742(1)


Failure to file undertaking when filing complaint in wrongful death action against police officer as required by Utah statute
warranted dismissal of action. U.C.A.1953, 78-11-10. Rippstein v. City of Provo, 1991, 929 F.2d 576. Municipal Corporations


 742(1)


6. Pleadings


When it reasonably appears to court that alleged wrong arises out of action in connection with, or related to, performance of
peace officers' duties, persons bringing action against officers should not be able to circumvent statute governing actions against
officers by simply alleging that officer acts outside his duty and thus in private capacity. U.C.A.1953, 78-11-10. Zamora v.
Draper, 1981, 635 P.2d 78. Municipal Corporations  189(1)


Where averments of party bringing assault action against police officers that police officers were not acting as peace officers
were contradicted by assertions of police officers that they were acting as peace officers at time of alleged assault, factual issue
existed which needed resolution before court could dismiss action on ground that defendants were acting as police officers and
not as private individuals. U.C.A.1953, 21-7-3, 21-7-4, 78-11-10; Const.Art. 1, § 11. Zamora v. Draper, 1981, 635 P.2d 78.
Assault And Battery  42


7. Award of costs and attorney fees


In action against police officers for assault and battery, for false arrest and imprisonment, and for malicious prosecution, court
did not err in awarding judgment to the defendants for attorney's fees. U.C.A.1953, 78-11-10. Wendelboe v. Jacobson, 1960,
10 Utah 2d 344, 353 P.2d 178. Costs  194.28


8. Review


In action against special officers of railroad for false arrest and false imprisonment, where notice of appeal was filed before
entry of that part of judgment which awarded attorney's fees in favor of a defendant, question whether statute authorized award
of attorney's fees to special officer of railroad could not be considered. U.C.A.1953, 78-11-10. McCall v. Kendrick, 1954, 2
Utah 2d 364, 274 P.2d 962. Appeal And Error  421


Current through 2007 General Legislative Session.


End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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§ 78B-3-104. Actions against officers--Bond required--Costs and..., UT ST § 78B-3-104


 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Utah Code Annotated
Title 78b. Judicial Code


Chapter 3. Actions and Venue
Part 1. Actions--Right to Sue and be Sued


U.C.A. 1953 § 78B-3-104


§ 78B-3-104. Actions against officers--Bond required--Costs and attorney fees


Currentness


(1) A person may not file an action against a law enforcement officer acting within the scope of the officer's official duties
unless the person has posted a bond in an amount determined by the court.


(2) The bond shall cover all estimated costs and attorney fees the officer may be expected to incur in defending the action, in
the event the officer prevails.


(3) The prevailing party shall recover from the losing party all costs and attorney fees allowed by the court.


(4) In the event the plaintiff prevails, the official bond of the officer shall be liable for the plaintiff's costs and attorney fees.


Credits
Laws 2008, c. 3, § 680, eff. Feb. 7, 2008.


U.C.A. 1953 § 78B-3-104, UT ST § 78B-3-104
Current through 2014 General Session.


End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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§ 6-610. Actions against law enforcement officers, ID ST § 6-610


 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Idaho Code Annotated
Title 6. Actions in Particular Cases


Chapter 6. Usurpation of Office or Franchise


I.C. § 6-610


§ 6-610. Actions against law enforcement officers


Currentness


(1) For purposes of this section, a “law enforcement officer” shall be defined as any court personnel, sheriff, constable, peace
officer, state police officer, correctional, probation or parole official, prosecuting attorney, city attorney, attorney general, or
their employees or agents, or any other person charged with the duty of enforcement of the criminal, traffic or penal laws of
this state or any other law enforcement personnel or peace officer as defined in chapter 51, title 19, Idaho Code.


(2) Before any civil action may be filed against any law enforcement officer or service of civil process on any law enforcement
officer, when such action arises out of, or in the course of the performance of his duty, or in any action upon the bond of any
such law enforcement officer, the proposed plaintiff or petitioner, as a condition precedent thereto, shall prepare and file with,
and at the time of filing the complaint or petition in any such action, a written undertaking with at least two (2) sufficient sureties
in an amount to be fixed by the court. The purpose of this requirement is to ensure diligent prosecution of a civil action brought
against a law enforcement officer, and in the event judgment is entered against the plaintiff or petitioner, for the payment to the
defendant or respondent of all costs and expenses that may be awarded against the plaintiff or petitioner, including an award
of reasonable attorney's fees as determined by the court.


(3) In any such civil action the prevailing party shall be entitled to an award of costs as otherwise provided by law. The official
bond of any law enforcement officer under this section shall be liable for any such costs.


(4) At any time during the course of a civil action against a law enforcement officer, the defendant or respondent may except
to either the plaintiff's or petitioner's failure to file a bond or to the sufficiency of the sureties or to the amount of the bond.


(5) When the defendant or respondent excepts to the plaintiff's or petitioner's failure to post a bond under this section, the judge
shall dismiss the case.


(6) When the defendant or respondent excepts to the sufficiency of the sureties[,] the sureties must be justified by the plaintiff
or petitioner. Upon failure to justify the judge must dismiss the case.


(7) When the amount of the bond is excepted to, a hearing may be held upon notice to the plaintiff or petitioner by the defendant
or respondent of not less than two (2) nor more than ten (10) working days after the date the exception is filed, before the judge
of the court in which the action is brought. If it appears that the bond is insufficient in amount, the judge shall order a new bond
sufficient in amount to be filed within five (5) days of the date such order is received by the plaintiff or petitioner. If no such
bond is filed as required by the order of the court, the judge shall dismiss the action.
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Credits
S.L. 1953, ch. 234, § 1; S.L. 1955, ch. 78, § 1; S.L. 1997, ch. 131, § 1.


Notes of Decisions (19)


I.C. § 6-610, ID ST § 6-610
Current with emergency effective and retroactive legislation through Chapter 212 of the 2015 First Regular Session of the 63rd
Idaho Legislature.


End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 
 


DECLARATION OF  
MARK E. KITTRELL 


 
 


Case No: 150900558 
 


Hon. Keith Kelly 


 
 I Mark E. Kittrell declare and state as follows: 


1. I am a citizen of the United States and a resident of Salt Lake County, Utah.  I am 


over eighteen (18) years of age and competent to testify to the facts stated herein. 


2. This declaration is based upon my personal knowledge of the facts stated herein. 


3. I am an attorney with Salt Lake City Corporation (“Salt Lake City”), and in this 
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role, I have experience handling and managing civil litigation involving police misconduct 


claims. 


4. Prior to joining Salt Lake City, I was an associate and shareholder at Fabian 


Clendenin where I worked on matters involving all types of civil litigation for various clients. 


5. In speaking with prospective clients, I often had to estimate attorneys’ fees and 


costs for the prospective clients’ litigation matters.  I did this to inform the prospective clients 


what they should expect to pay for litigation, as well as to determine an appropriate amount to 


request for a retainer.  This was a routine practice for all attorneys at Fabian Clendenin. 


6. While it may be nearly impossible to ascertain the exact number of attorney fees 


and costs that a particular matter may generate, I found it is not impossible to provide a 


reasonable estimate of attorney fees and costs to a client, especially from an experienced 


attorney. 


7. To create a reasonable estimate of attorneys fees and costs, I examine the claims 


asserted, the legal and factual issues involved, as well as the nature of the litigation, and then 


estimate the number of attorney hours (and related costs) expected to conduct research on those 


legal and factual issues, the number of attorney hours (and related costs) expected to handle fact 


discovery, the number of attorney hours (and related costs) expected to handle motion practice, 


and the number of attorney hours (and related costs) to prepare for and attend hearings before a 


court, arbitrator, or mediator. 


8. I have examined the Amended Notice of Claim Mr. Kendall filed in this matter. 
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9. It identifies three state constitutional law claims and five state law claims against 


Officer Olsen, three state constitutional claims and one state law claim against Officer Burvis, 


and negligence claims against Officers Everett, Edmunson, and Pregman. 


10. I estimate that it will take approximately 100-120 hours of attorney time, which is 


equal to two and a half to three week regular work weeks, to research, conduct fact discovery, 


draft motions, and attend court hearings on these claims. 


11. Litigation attorneys for Salt Lake City are familiar with the process of tracking 


attorney hours spent on various matters.  First, Salt Lake City’s litigation attorneys joined the 


office from private practice where they were required to bill hours spent on matters.  Second, 


Salt Lake City requires the Salt Lake City Attorney’s Office to keep track of hours spent 


conducting work for the City’s various clients during an annual time study.  Third, in litigation 


matters where attorneys’ fees provisions are at issue, it is easy for the litigator assigned to the 


case to develop a spreadsheet to keep track of hours spent.   


12. Utah law does not preclude Salt Lake City and its police officers from recovering 


attorney fees where a contract or statute awards attorney fees to the prevailing party simply 


because Salt Lake City and its police officers are represented by salaried in house counsel.  See 


e.g. Softsolutions, Inc. v. Brigham Young University, 2000 UT 46, ¶ 45, 1 P.3d 1095 (“a 


successful litigant who is not primarily engaged in providing legal services may recover attorney 


fees when represented by salaried in-house counsel.”) 


13. Attorney fees for salaried in house counsel are calculated using a cost-plus rate 


that takes into account the following: “(1) the proportionate share of the party’s attorney salaries, 


including benefits, which are allocable to the case based upon the time expended, plus (2) 
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allocated shares of the overhead expenses, which may include the costs of office space, support 


staff, office equipment and supplies, law library and continuing legal education, and similar 


expenses.”  Softsolutions, Inc., 2000 UT 46 at ¶¶ 51-52. 


14. The Salt Lake City Attorney’s Office uses a rate of $123.62 per hour, which was 


calculated using this formula, i.e. salary, benefits and allocated share of overhead expenses. 


15. Based on that rate and my estimate of the attorney time that will be required in 


this matter, I believe a bond in the amount of $12,000.00 is sufficient to cover the costs and 


attorney fees the City expects to incur in defending the officers in this action. 


16. As part of the work I have performed in this matter, I have visited the following 


website: http://www.gofundme.com/Justice-For-Geist.  (A true and correct copy of a screen shot 


of that website, taken on June 15, 2015 is attached as Exhibit A, hereto.) 


17. That website contains the following statement: “My name is Sean Kendall. I am 


the owner of the dog Geist who was shot and killed by a police officer after illegally trespassing 


on private property.”  (See Exhibit A at 2, hereto.) 


18. Mr. Kendall requests donations and states “[a]ll donations will be used to fight the 


Salt Lake City Police Department in a court of law.”  (See Exhibit A at 2, hereto.) 


19. As of the date of this declaration, that website indicates that Mr. Kendall has 


raised $22,823 for his pending lawsuit.  (See Exhibit A at 1, hereto.) 


 I DECLARE UNDER PENALTY OF PERJURY OF THE STATE OF UTAH THAT 
THE FOREGOING IS TRUE AND CORRECT. 
 


 DATED this 15th day of June, 2015. 


 
       /s/ Mark E. Kittrell   
      Mark E. Kittrell
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CERTIFICATE OF SERVICE 
 


I hereby certify that on the 15th day of June, 2015, a true and correct copy of 
DECLARATION OF MARK E. KITTRELL was served, via electronic filing, upon the 
following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 
 


        /s/ Heidi Medrano   
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Legal Fund For Justice for GEIST by Sean Kendall - GoFundMe


http://www.gofundme.com/akdui8[6/15/2015 4:27:02 PM]


EMERGENCIES


$22,823 of $25k


Raised by 700 people in 11 months


Donate Now


SHARE ON FACEBOOK


21K TOTAL
SHARES SHARE 20K TWEET 290


DONATETWEETSHARE


1 person likes this update


In 17 days it will be one year to the day when Geist was killed. Brett
Olsen illegally trespassed on private property, endangering himself,
and killing Geist. Please help me get justice for the wrongs Brett
Olsen committed. I am fighting the state and all their lawyers. I
need your support and help.


Subscribe to Updates


1 person likes this update


This bond statue is intentionally hidden so that the courts can
quickly dismiss any case that hasn't covered the bond. One more
fight thing to fight on the way to get Justice for Geist.


Thomas Karig
4 days ago


Janelle Allen
4 days ago


Laura Reeves
11 days ago (Monthly Donation)


Janet Ludvik
12 days ago


kick their ass Sean!


Legal Fund For Justice for GEIST
SALT LAKE CITY, …


Created June 21, 2014


Sean Kendall


14 DAYS AGOUPDATE #40


1 MONTH AGOUPDATE #39


700 DONATIONS RECENT


$50


$5


$8


$30


582


 


 


 


 


Search Help Start a Fundraiser DONATETWEETSHARE
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Legal Fund For Justice for GEIST by Sean Kendall - GoFundMe


http://www.gofundme.com/akdui8[6/15/2015 4:27:02 PM]


DONATETWEETSHARE


will be a big announcement on Dec. 18th.


Subscribe to Updates Show More


21K TOTAL
SHARES SHARE TWEET


COPY, PASTE & SHARE: http://www.gofundme.com/Justice-For-Geist


DONATE


What is GoFundMe?
Fundraising made easy >>


CONTACTLINKPOSTERREPORT


Most Recent


Please use Facebook to leave a comment below:


CONTINUE


Nothing gets posted to your wall. Only your Facebook name & photo are used.


My name is Sean Kendall. I am the owner of the dog Geist who was shot
and killed by a police officer after illegally trespassing on private property.


I live in Salt Lake City, UT and I am looking for support to ensure no one
else has to experience this type of loss. Geist was merely protecting his
property from an unknown intruder when the officer entered the yard
looking for a lost child and instead of walking away or using non lethal
means he killed Geist. 


My goal is to take this terrible event and set a precedent that police
departments must have training and non-lethal policies in place to
prevent the destruction of a family when their pets are needlessly killed. 


All donations will be used to fight the Salt Lake City Police Department in
a court of law.


63 COMMENTS


This go fund is not just for Sean this is a cause that will benefit all
of us whether we are dog owners or parents thisncausenwill
reshape how officers respond. Children have witnessed horrible
shootings and in one case I read a child was injured while cop
trying to shoot his dog. Another story recently in Iowa cop tried to


Sheryl Barry 4 months ago 2
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
DECLARATION OF  


DEBORAH LINDSTROM 
 
 
 


Case No: 150900558 
 


Hon. Keith Kelly 


 
 I Deborah Lindstrom declare and state as follows: 


1. I am the Account Executive Surety for Wells Fargo’s Surety Practice Group. 


2. I am familiar with the requirements for the issue of surety bonds, including the 


issue of court bonds. 


3. A premium of 1% of the amount of the bond is a standard rate in the industry for a 


court bond. 


4. Collateral is typically required, but that collateral is not always 100% of the bond. 
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5. Whether a person qualifies for a bond and the amount of collateral required 


depends on what is referred to in the industry as the “3 C’s.” 


6. Specifically, (1) Capacity: Does the applicant have the skill and ability to 


complete the obligation; (2) Capital: Does the financial condition of the applicant warrant 


approval; and (3) Character: Does the applicant’s record show him to be of good character. 


7. Collateral is required, general it must be in the form of cash or letter or credit. 


8. The Declaration of Sean Kendall does not provide total financial disclosure. 


9. Typically we require personal financial statement(s) be provided to help verify 


and make a determination of whether a person qualifies for a bond and whether collateral is 


required. 


10. Accordingly, I cannot make a determination from the information provided if Mr. 


Kendall would qualify for a court bond and in what amount. 


11. I am informed, but cannot guarantee, that Mr. Kendall raised more than $22,000 


in cash to fund a legal action to pursue claims relating to the shooting of his dog, Geist. 


12. Based on the above information, $22,000 cash would typically be sufficient 


collateral for a bond in the amount of $12,000 that I am informed the City is requesting. 


I DECLARE UNDER PENALTY OF PERJURY OF THE STATE OF UTAH THAT 
THE FOREGOING IS TRUE AND CORRECT. 
 


DATED this 15th day of June, 2015. 


 
        /s/ Deborah Lindstrom   
       Deborah Lindstrom  
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CERTIFICATE OF SERVICE 
 


I hereby certify that on the 15th day of June, 2015, a true and correct copy of 
DECLARATION OF DEBORAH LINDSTROM was served, via electronic filing, upon the 
following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 
 


        /s/ Heidi Medrano  
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-15 17:54:04.293.


ROSS C ANDERSON  - Notification received on 2015-06-15 17:54:07.327.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-15-2015:17:53:39


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Memorandum - Overlength (Proposed) in
Opposition to Plaintiff's Motion for Summary
Judgment


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al


00361







Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-15 17:53:34.687.


ROSS C ANDERSON  - Notification received on 2015-06-15 17:53:37.28.


00362







****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-15-2015:17:52:59


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Motion for Leave to File Overlength Opposition to
Plaintiff's Motion for Summary Judgment


Order (Proposed) Granting Motion for Leave to
File Overlength Opposition to Plaintiff's Motion for
Summary Judgment


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-15 17:54:34.607.


ROSS C ANDERSON  - Notification received on 2015-06-15 17:54:37.107.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-15-2015:17:54:09


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Affidavit/Declaration of Mark Kittrell


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-15 17:55:11.92.


ROSS C ANDERSON  - Notification received on 2015-06-15 17:55:17.153.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-15-2015:17:54:36


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Affidavit/Declaration of Deborah Lindstrom


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH


SEAN KENDALL,


Plaintiff,


v.


BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION,


Defendants.


ORDER GRANTING
EX PARTE MOTION FOR LEAVE TO 


FILE OVERLENGTH OPPOSITION TO 
PLAINTIFF’S MOTION FOR 


SUMMARY JUDGMENT


Case No: 150900558


Hon. Keith Kelly


Based on the ex parte motion of Defendants Salt Lake City Corporation, Brett Olsen, Lt. 


Brian Purvis, Joseph Allen Everett, Tom Edmundson, and George S. Pregman collectively (the 


“City”) seeking permission to file an Overlength Opposition to Plaintiff’s Motion for Summary 


Judgment:


IT IS HEREBY ORDERED that the City may file an Overlength Opposition brief, that 


does not exceed 16 pages of argument exclusive of introduction, face sheet and conclusion.


-------------------------------------------------END OF ORDER--------------------------------------------


[See top of Page 1 for Court Signature and Filing Date]


The Order of Court is stated below:
Dated: June 16, 2015 /s/ William W Barrett


11:22:03 AM District Court Judge


June 16, 2015 11:22 AM 1 of 1
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-16 11:22:58.607.


ROSS C ANDERSON  - Notification received on 2015-06-16 11:23:03.37.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-16-2015:11:22:11


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Order Granting Motion for Leave to File
Overlength Opposition to Plaintiff's Motion for
Summary Judgment


Filed by or in behalf of: WILLIAM W BARRETT


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 8411 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 


 
 


REPLY MEMORANDUM IN SUPPORT 
OF PLAINTIFF’S MOTION FOR 
SUMMARY JUDGMENT 
 
(Hearing Requested) 
 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 


 
 


 This Memorandum is respectfully submitted in reply to the City’s Opposition to Plaintiff’s 


Motion for Summary Judgment.  


 Pursuant to Utah R. Civ. P. 7(e), Plaintiff Sean Kendall (“Kendall”) respectfully requests 


a hearing on Plaintiff’s Motion for Summary Judgment.  


RESPONSE TO CITY DEFENDANT’S STATEMENT OF ADDITIONAL FACTS 
 
1. Members of the public can donate funds to a “Legal Fund for Justice for Geist” at the 
following website: http://www.gofundme.com/Justice-For-Geist.  
 
Plaintiff’s Response: Undisputed.  


2. That website contains the following statement: “My name is Sean Kendall. I am the owner 
of the dog Geist who was shot and killed by a police officer after illegally trespassing on private 
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property.”  
 
Plaintiff’s Response: Undisputed.  


3. Mr. Kendall requests donations and states “[A]ll donations will be used to fight the Salt 
Lake City Police Department in a court of law.”  
 
Plaintiff’s Response: Undisputed.  


4. As of the date of this declaration, that website indicates that Mr. Kendall has raised $22,823 
for his pending lawsuit. 
 
Plaintiff’s Response: Undisputed.  


5. The City requests the court set a bond in the amount of $12,000.  


Plaintiff’s Response: Undisputed.  


6. The funds from the Plaintiff’s “GoFundMe” website are sufficient to provide collateral for 
that bond.  


Plaintiff’s Response: Disputed. The funds raised through Kendall’s “GoFundMe” website are not 


available for the posting of a bond. Almost all of those funds have been spent, primarily to pay for 


some of Kendall’s legal fees and other costs, including setting up a website, paying GoFundMe’s 


8.5% commission, paying for meeting rooms, T-shirts, stickers, and other costs of fundraising and 


publicizing the need for policy changes and training in relation to police officers’ interactions with 


domestic animals. 


PLAINTIFF’S STATEMENT OF ADDITIONAL FACTS 


1. Kendall has submitted to the Court an affidavit pursuant to UTAH CODE ANN. § 


78A-2-303. See Aff. of Sean Kendall, at ¶ 39, a copy of which is attached hereto as Exhibit “A”. 


2. Plaintiff’s financial assets and liabilities as of June 22, 2015 are as follows. See 


Kendall Aff., Ex. A at ¶¶ 3–38.  
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Assets 
Checking Account Balance $1,355.14 
Savings Account Balance $5,177.41 
America First Balance $997.57 
GoFundMe Account Balance $836.71 
Saleable Personal Property $3,549.95 
Equity in Automobile $4,907.47 
Real Estate $0.00 


 
Monthly Income 


Employment at Westminster $2,232.53 
Other Income $0.00 


 
Debts 


Automobile $21,693.53 
Credit Card $380.00 
Attorney Fees and Costs $12,858.92 


 
Expenses 


Monthly Expenses $1,316.29 
Additional Yearly Expenses $1,152.53 


 
Income and Expenses for Legal Matters 


Related to the Killing of Geist 
GoFundMe Net Income $20,974.55 
PayPal Net Income $1,334.63 
Fundraising, publicity, and 
organizing Expenses 
(Approximately) 


$6,276.02 


Attorney Fees Paid $14,198.88 
 


3. Kendall, based on his financial condition, is unable to obtain for collateral an 


irrevocable bank letter of credit or certificate of deposit to be held by the surety in the amount of 


$12,000. Aff. of Charles James Cayias, Ex. B at ¶ 9.  Aff. of Michael Brown, Ex. C at ¶7. 
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4. Kendall, based on his financial condition, is unable to obtain a $12,000 bond unless 


(1) he or someone else put up 100% collateral in a form such as irrevocable bank letter of credit 


or certificate of deposit to be held by the surety, or (2) someone with a much more substantial 


financial condition signed a personal guaranty, promising to pay any amount the bond company is 


required to pay under the terms of the bond. Brown Aff. Ex. C at ¶ 7, Cayias Aff., Ex. B at ¶ 9. 


5. Kendall highly resents that, solely because of his financial situation and because he 


seeks to hold a Salt Lake City police officer legally accountable under Utah state law for the illegal 


trespass into his backyard and the killing of his best friend Geist (a Weimaraner dog), he is 


required, unlike other plaintiffs who have greater wealth and unlike other plaintiffs suing 


defendants who are not law enforcement officers, to disclose in his affidavit, which is part of a 


public court record, his personal and private financial information and recite the humiliating 


statutory language concerning his “poverty”. Kendall Aff. Ex. A at ¶ 40.  


ARGUMENT 


 Kendall seeks legal accountability and justice under Utah law for the unconstitutional 


trespass into his backyard and the tragic killing of his best friend, a Wiemaraner dog named 


Geist.  Solely because of (1) his financial situation, and (2) the status of defendants as law 


enforcement officers, Kendall has been, and continues to be, discriminated against in his 


endeavor to access the courts and pursue his state law claims.  He is being subjected to very 


different treatment in his efforts to access justice through the courts than would be experienced 


by (1) people of greater wealth, and (2) people who seek justice from defendants other than law 


enforcement officers.  The disparity in treatment is in violation of the freedom to petition 


government for redress of grievances, due process, equal protection, and the Open Courts Clause 


of the Utah Constitution. 
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 The City Defendants erroneously claim that a repealed statute and cases interpreting it 


apply in this matter.1  The fact is that UTAH CODE ANN. §78B-3-104 (the “Bond Statute”) is 


vastly different than the repealed statute relied upon by the City Defendants, insofar as it requires 


the Court to set the bond in an amount to “cover all estimated costs and attorney fees the officer 


may be expected to incur in defending the action . . .” The decision in Zamora v. Draper, 635 


P.2d 78 (Utah 1981), relied upon by the City Defendants, found that the previous statute 


permitted judicial discretion, which is not allowed by the present discriminatory statute. 


 The City Defendants contend that Kendall “has sufficient collateral to cover the bond of 


$12,000 the City Defendants request.” Defendants’ Memorandum at 2. That baseless assertion is 


belied by the uncontroverted affidavits attached hereto as Exhibits “A,” “B,” and “C.” 
 


I. EXCEPT FOR PERHAPS A SMALL UNDERTAKING AMOUNT TO BE 
SET BY THE COURT, KENDALL IS EXCUSED FROM PREPAYING 
ANY FEES, COSTS, OR SECURITY PRIOR TO COMMENCING AN 
ACTION AGAINST DEFENDANTS FOR THE VIOLATIONS OF STATE 
LAW THAT RESULTED IN THE KILLING OF GEIST. 


Based upon his affidavit dated June 22, 2015, a copy of which is attached hereto as 


Exhibit “A”, Kendall may institute and prosecute all his causes of action against defendants 


without prepayment of fees and costs or security once this Court has “review[ed] the affidavit 


and [made] an independent determination based on the information provided whether court costs 


and fees should be waived entirely or in part.”  UTAH CODE ANN. §§ 78A-2-302 (2), 78A-2-


                                                           
1 The City Defendants state:  “In Zamora, the Utah Supreme Court considered the 
constitutionality of the prior bond statute, which contained substantially the same language as the 
current bond statute.”  Salt Lake City Corporation’s Opposition to Plaintiff’s Motion for 
Summary Judgment (“Defendants’ Memorandum”), at 4. Again, the City Defendants claim that 
“78B-3-104 is virtually identical to the language of the prior bond statute . . .” Defendants’ 
Memorandum, at 4-5. (Emphasis added.) Even more deceptively, the City Defendants state that 
“the Utah Supreme Court has already held the bond statute is constitutional.” (Citing to the 1981 
decision in Zamora.)  Defendants’ Memorandum, at 3.  The Utah Supreme Court has never 
considered the constitutionality of the current Bond Statute, which was enacted in 2008. 
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304(1).  Kendall respectfully urges the Court to engage in that review and to make a 


determination about the waiver of costs, fees, and security at the earliest possible time.  
  
II. EVEN IF KENDALL IS PERMITTED TO PROCEED WITH HIS STATE 


LAW CLAIMS WITHOUT POSTING A BOND OR AN UNDERTAKING 
OF MORE THAN A FEW HUNDRED DOLLARS, HE HAS STANDING 
TO CHALLENGE THE CONSTITUTIONALITY OF THE BOND AND 
UNDERTAKING STATUTES. 


In order to commence an action against the law enforcement officers responsible for the 


illegal trespass into his backyard and for the killing of Geist, Kendall has been required to file an 


affidavit, pursuant to UTAH CODE ANN. §78A-2-302(2), setting forth in detail personal and 


private detailed financial information and reciting the humiliating statutorily-required language 


that “due to my poverty I am unable to bear the expenses of the . . . legal proceeding which I am 


about to commence . . .”  A plaintiff of substantial financial means would not have to (and could 


not) file such an affidavit to commence such an action.  Also, a plaintiff suing people other than 


law enforcement officers would not have to file such an affidavit to commence an action against 


them.  Kendall is being treated discriminatorily under the Utah Bond Statute and the Undertaking 


Statute solely (1) on the basis of his financial situation, and (2) because he is seeking to vindicate 


his rights against law enforcement officers rather than anyone else in the world.  


 The City Defendants presume to set the amount of the undertaking required under UTAH 


CODE ANN. § 63G-7-601 (the “Undertaking Statute”), while that is solely for the Court to decide.  


Because he is subject to that undertaking requirement, Kendall has standing to challenge its 


constitutionality because the statute provides no guidance as to the procedure or any standard to 


be applied in setting the amount, in violation of substantive and procedural due process. 
 


III. KENDALL, WHO IS DISCRIMINATED AGAINST BY OPERATION OF 
THE BOND STATUTE, HAS A FUNDAMENTAL CONSTITUTIONAL 
RIGHT OF ACCESS TO THE COURTS TO VINDICATE HIS RIGHTS 
AND TO OBTAIN A REMEDY 
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The City Defendants claim that “[t]he right to bring state law claims is not a fundamental 


right . . .” Defendants’ Memorandum at 5.  However, the case relied upon by the City 


Defendants, Tindley v. Salt Lake City School Dist., 2005 UT 30, 116 P.3d 295, dealt only with a 


damages cap, not with access to the courts. Nevertheless, Tindley actually supports Kendall’s 


position that a heightened degree of scrutiny must be applied in relation to his claims that, 


because of a violation of constitutional guarantees of equal protection, he is denied access to the 


courts.  Tindley v. Salt Lake City School Dist., 2005 UT 30, ¶ 28, 116 P.3d 295, 302 (“we review 


statutory classifications that implicate rights protected by the open courts clause under 


‘heightened scrutiny’ ”)  In Judd v. Drezga, 2004 UT 91, ¶ 19, 103 P.3d 135, 141, the Utah 


Supreme Court explained that a heightened degree of scrutiny is required: 
 
We employ heightened scrutiny under article 1, section 24 when reviewing legislation 
that “implicates” rights under article I, section 11.  Sustaining legislation against an 
article I, section 24 challenge alleging that one’s rights under the Open Courts Clause are 
constitutionally discriminated against requires the court to find that the challenged 
legislation “(1) is reasonable, (2) has more than a speculative tendency to further the 
legislative objective and, in fact, actually and substantially furthers a valid legislative 
purpose, and (3) is reasonably necessary to further a legitimate legislative goal.”  
(Citations omitted.) 


See also Lee v. Gaufin, 867 P.2d 572, 583 (Utah 1993) (referring to “our holding that the 


heightened-scrutiny standard governs the manner in which Article I, section 24 is applied when 


Article I, section 11 rights are implicated”). 


Kendall’s access to the courts to vindicate his state constitutional rights and other state 


legal protections is, without any doubt, a fundamental right under both federal and state law.  


See, e.g., Bill Johnson’s Restaurants, Inc. v. N.L.R.B., 461 U.S. 731, 741 (1983) (“the right of 


access to the courts is an aspect of the First Amendment right to petition the Government for 


redress of grievances.”); Miller v. USAA Cas. Ins. Co., 2002 UT 6, ¶ 38, 44 P.3d 663, 673 (“Both 


the due process clause of article I, section 7 and the open courts provision of article I, section 11 


of the Utah Constitution guarantee that litigants will have this ‘day in court.’”(Citations 
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omitted.)); Lyon v. Burton, 2000 UT 19, ¶¶ 28, 5 P.3d 616, 625 (“The right of access to the 


courts and to a civil remedy to redress injuries, which Article I, section 11 protects, is 


fundamental in Anglo-American law.”)2  
 
IV. THE APPLICATION OF THE BOND AND UNDERTAKING STATUTES 


TO KENDALL VIOLATE HIS RIGHTS TO EQUAL PROTECTION, DUE 
PROCESS, FREEDOM TO PETITION GOVERNMENT FOR REDRESS 
OF GRIEVANCES, AND ACCESS TO THE COURTS TO PURSUE A 
REMEDY FOR HIS INJURIES 


The Bond Statute, contrasted with the repealed UTAH CODE ANN. §78-11-10, leaves no 


discretion to the Court, providing, in part, as follows: 
 
The bond shall cover all estimated costs and attorney fees the officer may be expected to 
incur in defending the action . . .  (Emphasis added.) 


 In the event Kendall is required to file such a bond, he will be precluded from including 


in his lawsuit against the City Defendants any of his state law claims because he simply cannot 


obtain a bond,3 even if the Court accepts the absurd estimate of $12,000 by the City, which 


obviously was set low in order to dodge the substantial constitutional challenge here.   


 The Bond and Undertaking Statutes call for the Court to set arbitrary amounts, without 


providing any procedure or standards, beyond the means of Kendall to provide, depriving him of 


procedural and substantive due process; equal protection; the freedom to petition the government 


                                                           
2 The United States Supreme Court has made clear that one’s financial situation cannot 
determine access to the courts.  See Boddie v. Connecticut, 401 U.S. 371, 389 (1971) (J. Brennan 
concurring in part): 
  


“Courts are the central dispute-settling institutions in our society.  They are bound to do 
equal justice under law, to rich and poor alike. They fail to perform their function in 
accordance with the Equal Protection Clause if they shut their doors to indigent plaintiffs 
altogether. Where money determines not merely ‘the kind of trial a man gets,’ but whether he 
gets into court at all, the great principle of equal protection becomes a mockery.  A State may 
not make its judicial processes available to some but deny them to others simply because 
they cannot pay a fee.” (Citations omitted.) 


 
3 See Affidavits of Michael Brown and Charles Cayias, attached hereto as Exhibits “C” and “B”.  
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through the courts for redress of grievances; and access to the courts to seek a remedy, 


guaranteed by the Open Courts Clause. 


 The Bond and Undertaking Statutes should be declared unconstitutional so Kendall can 


proceed with his lawsuit for the killing of Geist. 


DATED this 22nd day of June, 2015. 


 
WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorneys for Plaintiff 
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 8411 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 


 
 


REQUEST TO SUBMIT FOR 
DECISION  
(Plaintiff’s Motion for Summary 
Judgment) 
 
(Hearing Requested) 
 
 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 


 
 


 Pursuant to U.R.C.P. 7(d), Plaintiff Sean Kendall, by and through his counsel of record, 


respectfully requests that the following motion be submitted for decision: 


1. Plaintiff’s Motion was filed on or about June 1, 2015.   


2. Defendants filed their Opposition to the Motion on or about June 15, 2015.  


3. Plaintiff filed his Reply on or about June 22, 2015.  
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4. A hearing is requested.  


DATED this 22nd day of June, 2015. 


 


WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 


 I HEREBY CERTIFY that on this 22nd day of June, 2015, I caused to be served a true 
and correct copy of the foregoing REQUEST TO SUBMIT FOR DECISION to the following 
by the method indicated below: 
 
Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 


(   ) U.S. Mail, Postage Prepaid 


(   ) Hand Delivered 


(   ) Overnight Mail 


(   ) Facsimile 


(X) Electronic Filing System 


Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 


(   ) U.S. Mail, Postage Prepaid 


(   ) Hand Delivered 


(   ) Overnight Mail 


(   ) Facsimile 


(X) Electronic Filing System 


  


 


 


 


   /s/  Michelle D. Donohoo   
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 8411 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 


 
 


PLAINTIFF’S MEMORANDUM IN 
OPPOSITION TO CITY 
DEFENDANTS’ MOTION UNDER 
RULE 56(F) 


 
 
 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 


 
 


 Plaintiff Sean Kendall has submitted two affidavits, which, along with the two affidavits 


of Michael Brown and Charles Cayias, make it clear beyond any question that Kendall has 


insufficient assets to obtain a bond in this matter, even in the absurdly low amount of $12,000 


estimated in the affidavit of City Defendants’ lawyer.1 


                                                           
1 The extremely low estimate of attorneys’ fees and costs is no doubt the product of an effort by 
the City Defendants to avoid a ruling on the obvious unconstitutionality of the discriminatory, 
oppressive Bond Statute, which has ramifications far beyond this case.  Likewise, the City 
Defendants’ suggestion that they will agree to a $300 undertaking under the Undertaking Statute 
is a means of dodging the obvious arbitrariness called for by the statute, without any standards or 
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 The primary reason the City Defendants seek to delay this matter and conduct discovery, 


either through depositions and “written discovery” or an evidentiary hearing before this Court is 


to “understand why the $22,000 Plaintiff has raised in cash to fund a  law suit [sic] against the 


City Defendants is not sufficient collateral to issue a bond in this matter.”  First, the City 


Defendants have had several months to conduct the discovery they are seeking.  Second, the 


uncontroverted record is that Kendall no longer has “the $22,000”, or any amount close to 


$22,000, to spend on a bond, or to put up as collateral for a bond.  His attorneys’ fees and other 


expenses have cost far more than the money he has raised to help support this litigation and to 


publicize and gain support for  the cause of achieving major changes in policies and training 


relating to police officers’ treatment of domestic animals. 


 Kendall has no objection to an evidentiary hearing, if the Court believes it to be 


necessary, to determine (1) the estimated costs and fees that will be incurred by the police 


officers Kendall intends to sue for the trespass in his back yard and the killing of his best friend 


Geist; and (2) whether Kendall has the financial capacity to post a bond to cover those amounts.  


However, it is abundantly clear that, even if the Court accepts the City’s preposterous, self-


serving estimate (through an affidavit of the Defendants’ legal counsel, no less) that the officers’  


 


 


                                                           
prescribed procedures governing the setting of the undertaking amount, which could vary 
dramatically case by case and judge by judge.   
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costs and attorneys’ fees will be only $12,000, that amount cannot be covered by a bond because 


of Kendall’s extremely limited assets and income, as well as his expenses and outstanding debts. 


DATED this 22nd day of June, 2015. 


 


WINDER & COUNSEL, P.C. 
 
 
   /s/ Ross C. Anderson  
Ross C. Anderson 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 


 I HEREBY CERTIFY that on this 22nd day of June, 2015, I caused to be served a true 
and correct copy of the foregoing PLAINTIFF’S MEMORANDUM IN OPPOSITION TO 
CITY DEFENDANTS’ MOTION UNDER RULE 56(F) to the following by the method 
indicated below: 


 
Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 


(   ) U.S. Mail, Postage Prepaid 


(   ) Hand Delivered 


(   ) Overnight Mail 


(   ) Facsimile 


(X) Electronic Filing System 


Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 


(   ) U.S. Mail, Postage Prepaid 


(   ) Hand Delivered 


(   ) Overnight Mail 


(   ) Facsimile 


(X) Electronic Filing System 


  


 


 


 


   /s/  Michelle D. Donohoo   
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-22 16:50:21.543.


ROSS C ANDERSON  - Notification received on 2015-06-22 16:50:25.73.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-22-2015:16:49:52


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Reply Reply to Memorandum in Support of
Plaintiff's Motion for Summary Judgment


Request/Notice to Submit Request to Submit for
Decision


Opposition to Plaintiff's Memorandum in
Opposition to City Defendants' Motion Under Rule
56(f)


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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3RD DISTRICT COURT - SALT LAKE


SALT LAKE  COUNTY, STATE OF UTAH


SEAN KENDALL : NOTICE OF
               


Plaintiff, : SCHEDULING CONF
:


VS. : Case No: 150900558 MI
BRETT OLSEN    et al. : Judge:     ROTATION JUDGE


               
Defendant. : Date:    June 25, 2015


SCHEDULING CONF is scheduled.


Date:  07/21/2015


Time:  09:00 a.m.


Location: FOURTH FLOOR-N44


              THIRD DISTRICT COURT


              450 SOUTH STATE STREET


              SALT LAKE CITY, UT  84114-1860


Before Judge: ROTATION JUDGE


Matter set for Scheduling Conference on Plaintiff's Motion for
Summary Judgment. Matter will not be continued without
stipulation of all parties.


Date: 06/25/2015 /s/ NIKI PETERSEN


Clerk/Clerk of Court


The court will provide an interpreter upon request. If you need
an interpreter, please notify the court at (801)238-7300 five
days before the hearing.


Individuals needing special accommodations (including auxiliary
communicative aids and services) should call the court at
(801)238-7500 three days prior to the hearing. For TTY service,
call Utah Relay at 800-346-4128.
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Case No: 150900558  Date: June 25, 2015


CERTIFICATE OF NOTIFICATION


I certify that a copy of the attached document was sent to the
following people for case 150900558 by the method and on the
date specified.


MAIL:  ROSS C ANDERSON 460 S 400 E SALT  LAKE CITY, UT 84111


MAIL:  MARK E KITTRELL 451 S STATE ST STE 505A PO BOX 145478
SALT LAKE CITY, UT 84114


MAIL:  SAMANTHA J SLARK 451 S STATE ST STE 505A PO BOX 145478
SALT LAKE CITY, UT 84114


Date: 06/25/2015 /s/ NIKI PETERSEN


Clerk/Clerk of Court
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Samantha J. Slark, #10774 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, Utah 84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorney for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 
 


NOTICE OF INTENT TO SERVE 
SUBPOENA FOR RECORDS 


 
Case No: 150900558 


 
Hon. Keith Kelly 


 
 Pursuant to Rule 45(b)(3) of the Utah Rules of Civil Procedure, please take notice that on 


Tuesday June 30, 2015, Defendants, by and through their counsel of record, will serve the 


attached Subpoena for Records on the following: 


  America First Credit Union 
  1344 W. 4675 S. 
  Ogden, UT  84405 
  Attn:  Lita in Records Department 
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2 


 DATED this 29th day of June, 2015. 
 


 
       /s/ Samantha J. Slark ______ 


Samantha J. Slark 
Attorney for Defendant Salt Lake City  


 
 
 


CERTIFICATE OF SERVICE 
 


I hereby certify that on the 29th day of June, 2015, a true and correct copy of NOTICE 
OF INTENT TO SERVE SUBPOENA FOR RECORDS was served, via electronic filing, 
upon the following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 
 


        /s/ Heidi Medrano________  
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-29 13:20:44.987.


ROSS C ANDERSON  - Notification received on 2015-06-29 13:20:49.97.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-29-2015:13:20:07


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Other NOTICE OF INTENT TO ISSUE
SUBPOENA


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 


 
 


PLAINTIFF’S MOTION TO STRIKE 
PORTIONS OF THE DECLARATION 


OF MARK E. KITTRELL SUBMITTED 
IN OPPOSITION TO PLAINTIFF’S 


MOTION FOR SUMMARY JUDGMENT 
 
 
 
 


Civil No.: 150900558 
 


Judge: Keith Kelly 
 


  


Pursuant to Rule 56(e), Utah Rules of Civil Procedure, Plaintiff Sean Kendall (“Kendall”) 


moves the Court to strike paragraphs 10, 12, and 15 of the Declaration of Defendants’ counsel 


Mark E. Kittrell (“Kittrell Declaration”). 


 This motion is based on the following grounds:  


(1) Except as to uncontested matters, an attorney representing a party is incompetent to 


testify as to relevant matters at issue unless the information cannot be otherwise 


obtained and neither party will be prejudiced;  


(2) Among the thousands of lawyers in the State of Utah, information about the estimated 


fees and costs to be incurred by the Defendants can be obtained by lawyers other than 


the attorney for Defendants; 
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(3) Defendants will be prejudiced if their own lawyer is the source of information on the 


vital issue of whether future fees and costs can, without gross speculation, be 


estimated, and if so, what the estimated costs and fees are; 


(4) Kendall will be prejudiced if the source of the remarkably low estimate of attorneys’ 


fees and costs is permitted to be Defendants’ attorney, rather than one of thousands of 


Utah lawyers who are competent to testify and who are not personally involved in the 


very case in which the evidence is being presented; 


(5) Paragraph 12 of the Kittrell affidavit is simply a legal conclusion, not a matter of 


personal knowledge;  


(6) If, as in the case of Defendants’ lawyer, Mark E. Kittrell, an attorney cannot testify at 


trial or another evidentiary hearing about certain matters, he/she cannot testify by 


means of affidavit or declaration in support of or in opposition to a motion for 


summary judgment;  


(7) Since he is the attorney for Defendants in this matter, Mark E. Kittrell (“Kittrell”) 


cannot ethically or legally testify about contested matters, either by means of 


declaration or at any evidentiary hearing on behalf of his clients;  


(8) Paragraphs 10 and 15 of the Kittrell Declaration address vigorously contested matters 


that go to the heart of the significant constitutional issues presented in this case; 


(9) Since Rule 3.7, Utah Rules of Professional Conduct, forbids Kittrell from testifying at 


trial, so too is he incompetent to provide contested testimony by means of an affidavit 


in opposition to Plaintiff’s Motion for Summary Judgment. 
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 Pursuant to Rule 7(c)(1), Utah R. Civ. P., this motion is accompanied by a supporting 


memorandum.  


DATED this 29th day of June, 2015. 
WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorney for Plaintiff  
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CERTIFICATE OF SERVICE 


 I HEREBY CERTIFY that on this 29th  day of June, 2015, I caused to be served a true and 
correct copy of the foregoing PLAINTIFF’S MOTION TO STRIKE PORTIONS OF THE 
DECLARATION OF MARK E. KITTRELL SUBMITTED IN OPPOSITION TO 
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT to the following by the method 
indicated below: 


 


Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 


(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 


Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 


(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  


 


 


 


   /s/  Michelle D. Donohoo   
Michelle D. Donohoo  
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 


 
 


MEMORANDUM IN SUPPORT OF 
PLAINTIFF’S MOTION TO STRIKE 
PORTIONS OF THE DECLARATION 


OF MARK E. KITTRELL SUBMITTED 
IN OPPOSITION TO PLAINTIFF’S 


MOTION FOR SUMMARY JUDGMENT 
 
 
 


Civil No.: 150900558 
 


Judge: Keith Kelly 
 


  
 In this action, Plaintiff Sean Kendall (“Kendall”) is challenging the unconstitutionality of 


the Utah Bond Statute and Undertaking Statute. Those statutes require, as a condition of 


obtaining access to the courts to vindicate constitutional and other state legal rights and liberties, 


payments of amounts set by the Court, (1) without any prescribed procedure, (2) without any 


standard for the setting of the bond and undertaking amounts, and (3) requiring unfettered 


discretion and stupendous speculation on the Court’s part.  


The astoundingly discriminatory Bond Statute applies only in cases where plaintiffs seek 


access to the courts to sue law enforcement officers, and it has the effect of deterring people of 


nearly all economic circumstances from seeking to vindicate their legal rights through the courts 
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because (1) people with few or no means (like Kendall) simply do not have the resources to put 


up the necessary collateral to obtain a bond sufficient to cover anticipated attorneys’ fees and 


costs and (2) people of more substantial means are at risk, even in meritorious cases, of forfeiting 


significant amounts of money (perhaps hundreds of thousands of dollars or more) if they lose 


their cases. 


 When people of limited financial means are, by reason of the discriminatory impact of 


the Bond Statute, barred from access to the courts, they are denied access to justice without 


regard to the merits of their cases. They can have very substantial claims, yet be prohibited from 


pursuing their cases simply because of the onerous, unjust Bond Statute, which has nothing to do 


with deterring “frivolous” cases – and everything to do with providing enormous obstacles to 


justice for those of limited means and those who seek to hold law enforcement officers 


accountable for their abuses and illegal misconduct. 


 The Defendants have sought to avoid a determination of the vital constitutional issues 


presented in this matter by purporting to set the amount of the bond at $12,000 (which the 


Defendants mistakenly believe is affordable to Kendall), based on a self-serving, truly 


unbelievable Declaration1 of Mark E. Kittrell (“Kittrell Declaration”), an attorney employed by 


                                                           
1All discussion here and in the cited authorities relating to “affidavits” applies with equal force to 
“declarations.” Utah R. Civ. P. 11(a)(2) provides: “If a rule requires an affidavit or a notarized, 
verified or acknowledged signature, the person may submit a declaration pursuant to Utah Code 
Section 78B-5-705.” Utah Code Ann. § 78B-5-705 provides as follows: 


If the Utah Rules of Criminal Procedure, Civil Procedure, or Evidence require or permit a 
written declaration upon oath, an individual may, with like force and effect, provide an 
unsworn written declaration, subscribed and dated under penalty of this section, in 
substantially the following form: 


·     “I declare (or certify, verify, or state) under criminal penalty of the State of Utah that the 
foregoing is true and correct. 


·     Executed on (date). 
·     (Signature)”. 
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the Salt Lake City Attorney’s Office, who states as follows in the Declaration he has filed in this 


matter: 


10.  I estimate that it will take approximately 100-120 hours of attorney 
time, which is equal to two and a half to three week regular work weeks, to 
research, conduct fact discovery, draft motions, and attend court hearings on these 
claims [referring to “three state constitutional law claims and five state law claims 
against Officer Olsen, three state constitutional claims and one state law claim 
against Officer Burvis, and negligence claims against Officers Everett, 
Edmunson, and Pregman”, para. 9, Kittrell Declaration].”   
 


Kittrell Declaration, para. 10. 


15.  Based on that rate ($123.62 per hour, para. 14, Kittrell Declaration) 
and my estimate of the attorney time that will be required in this matter, I believe 
a bond in the amount of $12,000.00 is sufficient to cover the costs and attorney 
fees the City expects to incur in defending the officers in this action. 
 


Kittrell Declaration, para. 15. 


 Defendants seek to moot the constitutional issues and avoid a determination that will 


have far-reaching effects by trying to set the amount required for a bond under the Bond Statute 


at an amount they (mistakenly) believe Kendall can afford to post. However, on this pivotal 


matter, they do not offer competent testimony of someone who could testify at trial. Rather, the 


Defendants’ lawyers simply turn to themselves to provide the self-serving estimate, 


inappropriately confusing – and fusing – Mr. Kittrell’s role as an advocate with his role as a 


witness. 


DEFENDANTS’ LAWYER, MARK KITTRELL, CANNOT TESTIFY, 
THROUGH LIVE TESTIMONY NOR DECLARATION, IN AN EFFORT 
TO ESTABLISH A CONTESTED FACT. 


The straightforward governing rule is set forth as follows: 


An affidavit submitted in connection with a motion for summary judgment 
must show affirmatively that the affiant is competent to testify to the matters 
stated therein. An affidavit completed by an individual who may not properly 
testify at trial will have no effect. 
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49 C.J.S. Judgments §333 (2015). 
 


Even though an attorney is otherwise competent to testify, it is generally 
considered a serious breach of professional etiquette and detrimental to the 
orderly administration of justice for an attorney to take the stand in a case he or 
she is trying. Thus, an attorney who is to testify to material contested facts ought 
not act as an advocate in the same matter, and if an attorney is going to serve as an 
advocate he or she should refrain from testifying in the action. The “advocate-
witness” rule prohibits an attorney from appearing as both a witness and an 
advocate in the same litigation, except under special circumstances. 
 


7A C.J.S. Attorney & Client §136 (2015) 
 
 Of course, Mr. Kittrell could not testify at trial on behalf of his own clients. Rule 3.7, 


Utah Rules of Professional Conduct, provides, in relevant part, as follows: 


(a) A lawyer shall not act as advocate at a trial in which the lawyer is 
likely to be a necessary witness unless: (a)(1) the testimony relates to an 
uncontested issue; (a)(2) the testimony relates to the nature and value of legal 
services rendered in the case; or (a)(3) disqualification of the lawyer would work 
substantial hardship on the client. 
 
Here, the testimony sought to be offered by means of the Kittrell Declaration relates to a 


hotly contested, perhaps dispositive issue. Also, it does not relate to the nature and value of legal 


services “rendered,” but, rather, is offered as purportedly expert testimony concerning an 


estimate as to the legal services that will be required in the future.  


Kendall is not seeking to disqualify Mr. Kittrell as counsel for Defendants in this matter. 


Rather, he is seeking to preclude the need for disqualification by urging the Court to strike 


paragraphs 10, 12, and 15 of the Kittrell Declaration.   


 Since Mr. Kittrell cannot testify at trial, he likewise cannot testify by means of an 


affidavit in opposition to a motion for summary judgment on a contested issue. See Estremera v. 


U.S., 442 F.3d 580, 584 (7th Cir. 2006) (where party’s attorney submitted his own affidavit, the 


court noted that “ ‘ “[w]here evidence is easily available from other sources and absent 
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“extraordinary circumstances” or “compelling reasons,” an attorney who participates in the 


case” ’ should not serve as a witness.” (Citations omitted.)); Reed v. Ford Motor Company, 679 


F.Supp. 873, 875 (S.D. Ind. 1988) (“attorneys of parties to litigation generally are not proper 


witnesses, including at the summary judgment stage”); Hardemon v. Fish, 325 So.2d 411, 412 


(Fla. Ct. App. 1976) (“Counsel would not have been permitted to testify at the trial . . . and, 


therefore, the trial judge should not have considered his affidavit [in support of a motion for 


summary judgment]”); Maryland Casualty Co. v. Delzer, 283 N.W.2d 244, 249 (S.D. 1979) 


(“[A]n attorney’s affidavit should not be utilized for summary judgment decisions unless the 


testimony therefrom would be admissible at trial.”); Haberer v. First Bank of South Dakota, 429 


N.W.2d 62, 65-66 (S.D. 1988) (“[A]ttorneys must be cautioned when using affidavits in support 


of a motion for summary judgment, or any affidavits with respect to litigation. Clearly, the 


affidavits must not deal with contested matters or facts, or otherwise give evidence regarding 


matters that would be questions of fact.”); Aghili v. Banks, 63 S.W.3d 812, 818 (Tex. Ct. App. 


2001) (“the appearance of a testifying advocate tends to cast doubt on the ethics and propriety of 


our judicial system . . . . ‘The practice of attorneys furnishing from their own lips and on their 


own oaths the controlling testimony for their client is one not to be condoned by judicial 


silence . . . . Nothing short of actual corruption can more surely discredit the profession.’” 


(Citation omitted.)). 


Considering Rule 3.7, Arkansas Rules of Professional Conduct, which is identical to the 


rule that applies to Utah lawyers, the Supreme Court of Arkansas held that the rule precludes not 


only testimony by a party’s lawyer at trial, but “to a lawyer’s giving evidence by affidavit as well 


as by testimony in open court.” International Resource Ventures, Inc. v. Diamond Mining Co. of 


America, Inc., 934 S.W.2d 218, 220 (Ark. 1996).  
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In Arthur v. Zearley, 320 Ark. 273, 895 S.W.3d 928 (1995), we held that 
the trial court abused its discretion in allowing an attorney to testify and act as 
advocate at a hearing on certification of a class action. In the opinion we stated:  


 
The general rule is clear and unmistakable. A lawyer shall not act 
as advocate at a trial in which the lawyer is likely to be a 
necessary witness. The reasoning underlying the general rule is to 
prevent prejudice and a conflict of interest . . . . Combining the 
dissimilar roles of attorney and witness can prejudice the opposing 
party and can involve a conflict of interest between the lawyer and 
his client . . . . (Citations omitted.) 
 
We stated that the rule prohibits an attorney from acting as a witness in 


procedural matters: 
 


In the case before us, the trial court allowed Mr. Hicks’s testimony 
on the basis that he had “testified in a hearing on dealing with a 
procedural consideration by the court.” Accordingly, the appellees 
ask us to agree that because the class certification was 
“procedural,” Mr. Hicks did not act as an “advocate at trial,” and, 
as such, the general rule prohibiting an attorney from testifying is 
not applicable. In rejecting the appellees’ argument, we recognize 
that there is no exception that allows an attorney to testify about 
the propriety of a class certification in a contested case, and note 
that the creation of such an exception would not be a legitimate 
construction of the rule . . . . (Citations omitted.) 
 


  . . . . 
 


. . . . We have repeatedly held that an attorney must decide whether 
he should serve as a witness or as an advocate. An attorney who 
desires to testify must withdraw from the litigation. An attorney 
who desires to serve as an advocate may not testify. The filing of 
the affidavit is a flagrant violation of our clear directive. (Citation 
omitted.) 


 
Id. at 220-221.   


CONCLUSION 
 


Two experienced civil rights lawyers, one of whom was formerly employed by the Salt 


Lake City Attorney’s Office, have submitted affidavits estimating that attorneys’ fees in this 


matter for the police officer defendants may be between $25,000 to $750,000. Neither of those 
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attorneys have any connection whatsoever with this matter. The Defendants offer no 


contradictory evidence in opposition to Kendall’s Motion for Summary Judgment except for a 


very doubtful declaration of Defendants’ own lawyer. By submitting his declaration, that lawyer 


seeks to be advocate and witness at the same time, contrary to the long-standing applicable 


ethical concerns and prohibitions – all to the potential prejudice of the parties, as well as to the 


administration of justice. His testimony offered by means of his declaration – the quite 


unbelievable estimate of attorneys’ fees to be incurred in this matter – is a perfect example of 


why lawyers should not mesh together their roles by serving as legal counsel, while providing 


testimony on contested matters, particularly where there are many others who can provide 


testimony concerning the same issue (but likely not with the same conclusion as the self-serving 


testimony of Defendants’ lawyer at issue here).  


By his motion, Kendall does not seek disqualification of the attorney/witness declarant. 


Rather, he simply urges the Court to strike the contested paragraphs concerning future attorneys’ 


fees (paras 10 and 15) in his declaration, as well as paragraph 12, which is a contested bare legal 


conclusion. Kendall also urges the Court to permit Defendants, without undue delay, to present 


testimony, by means of an affidavit or declaration, by a witness competent to testify at trial about 


the same matters addressed in Kittrell’s declaration.  


DATED this 29th day of June, 2015. 


WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 


 I HEREBY CERTIFY that on this 29th day of June, 2015, I caused to be served a true and 
correct copy of the foregoing MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION 
TO STRIKE PORTIONS OF THE DECLARATION OF MARK E. KITTRELL 
SUBMITTED IN OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY 
JUDGMENT to the following by the method indicated below: 
 


Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 


(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 


Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 


(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  


 


 


 


   /s/  Michelle D. Donohoo   
Michelle D. Donohoo  
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-29 16:24:58.173.


ROSS C ANDERSON  - Notification received on 2015-06-29 16:25:01.547.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-29-2015:16:24:32


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:


Motion PLAINTIFF'S MOTION TO STRIKE
PORTIONS OF THE DECLARATION OF MARK
E. KITTRELL SUBMITTED IN OPPOSITION TO
PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT


Memorandum MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION TO STRIKE PORTIONS
OF THE DECLARATION OF MARK E. KITTRELL
SUBMITTED IN OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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PHILIP S. LOTT (5750) 


Assistant Utah Attorney General 


SEAN D. REYES (7969) 


Utah Attorney General 


160 East 300 South, Sixth Floor 


P.O. Box 140856 


Salt Lake City, Utah 84114-0856 


Telephone: (801) 366-0100 


Facsimile: (801) 366-0101 


E-mail: phillott@utah.gov 


 


 


 


IN THE THIRD JUDICIAL DISTRICT COURT 


IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 


 


SEAN KENDALL, 


 


 Plaintiff, 


 


v. 


 


BRETT OLSEN, LT. BRIAN PURVIS, 


JOSEPH ALLEN EVERETT, TOM 


EDMUNDSON, GEORGE S. PREGMAN, 


and SALT LAKE CITY CORPORATION, 


 


 Defendants. 


 


 


 


 


THE STATE OF UTAH’S POSITION 


REGARDING THE 


CONSTITUTIONALITY OF UTAH CODE 


§ 63G-7-601 


 


 


Case No. 150900558 


 


Judge:  Keith Kelly 


 


 


 Pursuant to Utah Rule of Civil Procedure 24(d)(1), the Office of the Utah Attorney 


General submits this brief setting forth Utah’s position as to Plaintiff’s challenge to the 


constitutionality of Utah Code § 63G-7-601 (Undertaking Statute).
1
 


I. THE SUBJECT STATUTE 


 The statute at issue provides: 


                                                 


 
1
  The Office of the Attorney General concurs with the arguments as to the 


constitutionality of Utah Code § 63G-7-601 and Utah Code § 78B-3-104 outlined in Salt Lake 


City Corporation’s Opposition to Plaintiff’s Motion for Summary Judgment. 
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§ 63G-7-601. Actions governed by Utah Rules of Civil Procedure--


Undertaking Required 


 


    (1) An action brought under this chapter shall be governed by the Utah Rules of 


Civil Procedure to the extent that they are consistent with this chapter. 


    (2) At the time the action is filed, the plaintiff shall file an undertaking in a sum 


fixed by the court that is: 


 (a) not less than $300; and 


 (b) conditioned upon payment by the plaintiff of taxable costs incurred by 


the governmental entity in the action if the plaintiff fails to prosecute the action or 


fails to recover judgment. 


 


 This unremarkable statute, which is part of the Utah Governmental Immunity Act (Utah 


Code §§ 63G-7-101 et seq.), simply requires a plaintiff bringing an action against a Utah 


governmental entity to file an undertaking of at least $300 at the time the action is filed.
2,


 
3
  The 


express purpose of the undertaking is to assure that, if the plaintiff fails to prosecute or fails to 


recover a judgment, taxable costs incurred by the governmental entity will be paid.  If the 


plaintiff prevails, or even if the plaintiff loses but pays the taxable costs, the $300 would be 


                                                 


 
2
  Although the statute provides that the amount of the undertaking can be “fixed by the 


court,” in practice it is the experience of the Attorney General’s Office that an amount greater 


than $300 is seldom, if ever, sought.   


 


 
3
  The U.S. District Court in Utah has adopted a local rule, Rule DUCivR 67-1(c), which 


addresses the requirements of Utah Code § 63G-7-601: 


 


 FED. R. CIV. P. 67 - DEPOSIT IN COURT 


 DUCivR 67-1 RECEIPT AND DEPOSIT OF REGISTRY FUNDS 


    … 


    (c) Deposit of Required Undertaking or Bond in Civil Actions. 


   In any case involving a civil action against the State of Utah, its officers, or its 


governmental entities, for which the filing of a written undertaking or cost bond is 


required by state law as a condition of proceeding with such an action, the clerk of 


court may accept an undertaking or bond at the time the complaint is filed in an 


amount not less than $300.00. The court may review, fix, and adjust the amount 


of the required undertaking or bond as provided by law. The court may dismiss 


without prejudice any applicable case in which the required undertaking or bond 


is not timely filed. 
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refundable.  In other words, unlike a filing fee which is not refundable, if a plaintiff simply 


fulfills his wholly reasonable responsibilities of paying taxable costs, he gets his $300 back.  The 


statute also expressly provides that actions subject to the $300 undertaking requirement are 


governed by the Utah Rules of Civil Procedure, rules designed to provide due process 


protections to litigants. 


 This statute is in many ways similar to Utah Rules of Civil Procedure, Rule 12(j), which 


provides: 


RULE 12. DEFENSES AND OBJECTIONS 


   … 


   (j) Security for costs of a nonresident plaintiff. When the plaintiff in an action 


resides out of this state, or is a foreign corporation, the defendant may file a 


motion to require the plaintiff to furnish security for costs and charges which may 


be awarded against such plaintiff. Upon hearing and determination by the court of 


the reasonable necessity therefor, the court shall order the plaintiff to file a 


$300.00 undertaking with sufficient sureties as security for payment of such costs 


and charges as may be awarded against such plaintiff. No security shall be 


required of any officer, instrumentality, or agency of the United States. 


 


The Utah Supreme Court has held that the same policy—“discouraging nuisance suits”— 


supports both the undertaking requirement of the subject statute, Utah Code § 63G-7-601, and 


the Rule 12(j) cost bond requirement for non-resident plaintiffs. Hansen v. Salt Lake Cnty, 794 


P.2d 838, 840 (Utah 1990). 


 The Governmental Immunity Act has included this same undertaking requirement from 


the very beginning.  1965 Utah Laws 390, 393-94 (Section 19).  And, remarkably, the minimum 


amount due—$300—has remained the same for the past 50 years.  Id.    Whatever burden a $300 


undertaking may have imposed in 1965, the requirement now presents no more than a speed 


bump on an individual’s way to filing a lawsuit against the government.  Indeed, a failure to file 


the undertaking will not bar suit, it results merely in a dismissal without prejudice.  Hansen, 794 
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P.2d at 840. 


II. BECAUSE PLAINTIFF KENDALL LACKS STANDING, 


THIS COURT SHOULD NOT REACH THE QUESTION OF THE 


CONSTITUTIONALITY OF UTAH CODE § 63G-7-601. 


 


 Surprisingly, given the challenge he asserts, Plaintiff Sean Kendall does not claim he 


cannot afford to file the (potentially refundable) $300 undertaking.  In his Affidavit Plaintiff 


states that he would be “unable to post … the undertaking required by § 63G-7-601 if it is an 


amount substantially more than $300.” Aff. of Sean Kendall at 3, ¶ 15 (emphasis added).  In fact, 


as Defendant Salt Lake City Corporation points out, Plaintiff can easily afford the $300 


undertaking amount.  As of June 15, 2015, Plaintiff has amassed nearly $23,000 in a “Legal 


Fund for Justice for GEIST” account. Decl. of Mark E. Kitrell at 4, ¶¶ 16 to 19.  Also relevant to 


the affordability of the undertaking requirement, Defendant Salt Lake City Corporation has 


advised the Court that it “does not request an undertaking of more than $300, which Plaintiff 


admits he can afford.” SLCC’s Opp. to Plaintiff’s MSJ at 17.  Given these undisputed facts, 


Plaintiff does not have standing to challenge the statute. 


 In Hoyle v. Monson
4
 the Utah Supreme Court stated: 


The right and power of the judiciary to declare whether legislative enactments 


exceed constitutional limitations is to be exercised with considerable restraint and 


in conformity with fundamental rules.  One such fundamental rule of long-


standing is that unnecessary decisions are to be avoided and that the courts should 


pass upon the constitutionality of a statute only when such a determination is 


essential to the decision in a case.  A constitutional question does not arise merely 


because it is raised and a decision is sought thereon; rather, the constitutionality of 


a statute is to be considered in the light of the standing of the one who seeks to 


raise the question and of its particular application.  An attack on the validity of a 


statute cannot be made by parties whose interests have not been, and are not 


about to be, prejudiced by the operation of the statute. 


                                                 


 
4
  Hoyle v. Monson, 606 P.2d 240 (Utah1980), a case, interestingly, also litigated by 


Plaintiff’s counsel in this case. 
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Id. at 242 (emphasis added). 


 


 In Hoyle, as in the instant case, the court was faced with a challenge that turned on the 


impecunious status of the plaintiffs.
5
  Because the plaintiffs were, in fact, not impecunious the 


Utah Supreme Court held “it was not necessary for the trial court nor is it now necessary for this 


Court to reach the question as to the constitutionality of the filing fee provision, for the plaintiffs 


lack standing.” Id.   


 The same is true here.  Plaintiff does not have standing to challenge the statute and this 


Court should not reach the question of the constitutionality of Utah Code § 67G-7-601. 


III. SHOULD THIS COURT REACH THE QUESTION OF THE 


CONSTITUTIONALITY, UTAH CODE § 63G-7-601 IS CONSTITUTIONAL. 


 


 The Utah Supreme Court has stated that a challenged statute is presumed to be 


constitutional and any reasonable doubts are resolved in favor of constitutionality. Tindley v. Salt 


Lake City School Dist, 2005 UT 30, ¶ 11, 116 P.3d 295. 


A. THE STATUTE DOES NOT VIOLATE DUE PROCESS. 


 


 The Undertaking Statute does not violate either substantive or procedural due process  


principles.  As noted above, the requirement serves at least two legitimate government interests:  


(1) discouraging nuisance suits, and (2) ensuring that the government will recoup at least some 


minimal amount of costs should a plaintiff file a frivolous suit anyway. 


1. Substantive Due Process 


 


 The State agrees with the Plaintiff and the City that the undertaking requirement must be 


upheld so long as “it is rationally related to a legitimate state interest.”  State v. Candedo, 2010 


                                                 


 
5
  In Hoyle the plaintiffs challenged the constitutionality of a statute requiring payment of 


a filing fee to become a candidate for office. 
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UT 32, ¶ 19, 232 P.3d 1008.   


 Plaintiff argues the undertaking is somehow irrational because another statute allows 


courts to award attorney’s fees to a prevailing party if the losing party’s arguments were 


frivolous.  Plaintiff’s Mem. in Support of MSJ at 7.  But that argument fails for several reasons.  


First, redundancy does not make a statute irrational or unable to serve the purpose for which it 


was enacted.  Second, the undertaking does more than just allow for the award of costs.  As any 


attorney knows, there is a massive difference between a judgment awarding money and the 


actual collection of the awarded money.  The undertaking ensures that the government will be 


able to actually and readily collect costs under appropriate circumstances.  Thus, the undertaking 


serves an additional legitimate state interest not served by the statute allowing for the mere 


awarding of fees.   


 Plaintiff also argues that a statute which denies access to the courts clearly violates 


substantive due process.  Plaintiff’s Mem. in Support of MSJ at 7.  But there is no credible 


allegation, much less evidence, that the undertaking requirement has denied Plaintiff, or anyone 


else, access to the courts.  First, Plaintiff admits he can pay the $300 and the City admits that it 


isn’t requesting more.  Plaintiff has not been denied access to the courts.  Second, the high 


number of cases filed against government entities and employees in Utah is evidence enough that 


the undertaking does not appear to bar anyone access to the courts.   


 Finally, Plaintiff argues that the Undertaking Statute does not provide any reasonable 


guidance for a court to determine the appropriate amount of an undertaking.  Plaintiff’s Mem. in 


Support of MSJ at 9.  This argument also ignores reality and the law.  Substantive due process 


does not require that every statute detail exactly how any tribunal must make a decision applying 
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the statute.  And, as the City points out, the Utah Supreme Court has already addressed 


Plaintiff’s complaint by noting with respect to the Bond Statute that: 


 The courts have the means at their command of conducting appropriate 


preliminary procedures to make a determination on . . . whether the plaintiff is in 


fact impecunious and unable to furnish the bond.  As to the latter, it is significant 


that the statute itself allows some flexibility wherein it provides that the bond 


shall be “in an amount fixed by the court ....”  This would permit the court to fix 


the bond in accordance with the plaintiff's circumstances, however impoverished 


he may be, and yet allow him access to the court to seek justice . . . . 


 


Zamora v. Draper, 635 P.2d 78, 81 (Utah 1981).  The same reasoning applies to the Undertaking 


Statute, which also authorizes a “sum fixed by the court.”  Utah Code § 63G-7-601(2).  In fact, 


the Utah federal district court’s local rule
6
 applying to Utah Code § 63G-7-601 expressly 


recognizes that “[t]he court may review, fix, and adjust the amount of the required undertaking 


or bond as provided by law.”   In short, courts do not need any more guidance on how to 


appropriately apply the undertaking statute.  


2. Procedural Due Process 


 


 As to procedural due process, Plaintiff again complains that the undertaking requirement 


does not outline any procedures for the courts to follow.  For the reasons just explained, 


however, the Undertaking Statute also satisfies principles of procedural due process.  Courts 


don’t require, and each statute doesn’t need, a detailed outline of procedures to follow in every 


circumstance.  Rather, due process is flexible depending on the context and ensures notice and a 


meaningful opportunity to be heard.  Salt Lake City Corp. v. Jordan River Restoration Network, 


2012 UT 84, ¶ 50, 299 P.3d 990.  Courts already “have the means at their command of 


conducting appropriate preliminary procedures.”  Zamora, 635 P.2d at 81; see also Utah R. Civ. 


                                                 


 
6
  Rule DUCivR 67-1(c), quoted in footnote 3 above. 
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P. 12(j) (explaining procedures for non-resident payment of $300 undertaking) and Rule 


DUCivR 67-1(c) (explaining procedures for filing an undertaking in suits against Utah 


governmental entities).   


 Moreover, Plaintiff has not alleged a lack of notice or an opportunity to be heard on the 


amount of the undertaking (which is irrelevant here because he admits he can pay it and the City 


promises to not seek more).   


B. THE STATUTE DOES NOT VIOLATE THE OPEN COURTS CLAUSE. 


 


 Plaintiff next argues that the Undertaking Statute violates his state constitutional right to 


open access to the courts.  Plaintiff’s Mem. in Support of MSJ at 10-12.  The Utah Supreme 


Court has held that the Open Courts Clause (Art. I, § 11) “applies only to legislation which 


‘abrogates a cause of action existing at the time of its enactment.’” Tindley at 300, quoting Laney 


v. Fairview City, 2002 UT 79, at ¶ 50.  “The legislature … remains free to abrogate or limit 


claims that could not have been brought under then-existing law.” Id.  And, even abrogation of a 


legal remedy is acceptable if legislation “provides an injured person an effective and reasonable 


alternative remedy” or seeks to eliminate “a clear social or economic evil” as long as it is not “an 


arbitrary or unreasonable means for achieving that objective.” Id. (quoting Berry ex rel. Berry v. 


Beech Aircraft Corp., 717 P.2d 670, 680 (Utah 1985)). 


 Here, the undertaking statute abrogates no cause of action.  Rather, as the Utah Supreme 


Court has noted, the undertaking statute furthers the policy of “discouraging nuisance suits.” 


Hansen, 794 P.2d at 840. 
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C. THE STATUTE DOES NOT VIOLATE EITHER 


THE PETITION CLAUSES OR THE FIRST AMENDMENT. 


 


 Plaintiff also asserts that the Undertaking Statute—“if the amount required is 


substantially more than $300”—violates his freedom to petition the government pursuant to 


Utah’s open courts provision and the First Amendment to the U.S. Constitution.  Plaintiff’s 


Mem. in Support of MSJ at 12-13.  The argument lacks merit for several reasons.  First, the 


amount required in this case is not more than $300.  Second, the open-courts-based argument 


fails because, as discussed above, the undertaking requirement does not abrogate any cause of 


action.  Third, the First Amendment argument fails because the undertaking has not actually 


denied Plaintiff (or anyone else) the right of access to the courts or to petition the government.  


Moreover, the undertaking is rationally related to legitimate state interests in discouraging 


frivolous suits and recouping costs incurred in defending against such suits, which is all the 


Constitution requires in this context.  See, e.g., M.L.B. v. S.L.J., 519 U.S. 102, 123 (1996) 


(emphasizing “the general rule” that “fee requirements ordinarily are examined only for 


rationality. . . . [and] [t]he State’s need for revenue to offset costs, in the mine run of cases, 


satisfies the rationality requirement.”). 


D. THE STATUTE DOES NOT VIOLATE EQUAL PROTECTION. 


 


 Though stated differently, both the Utah and U.S. Constitutions “incorporate the [b]asic 


principles of equal protection.”  Gallivan v. Walker, 2002 UT 89, ¶ 32, 54 P.3d 1069 (internal 


quotation marks omitted).  While sharing fundamental principles, Utah’s uniform operation of 


laws provision may at times be more rigorous than its federal equal protection counterpart.  Id. 


¶ 33.  Thus, if the Undertaking Statue satisfies the uniform operation of law provision, it 


necessarily passes muster under the Equal Protection Clause.   
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 Here, Plaintiff bases his argument only on Utah case law.  He quotes Snyder v. Cook, 688 


P.2d 496, 498 (Utah 1984) for the proposition that: “in certain circumstances, an application of 


[a] statute which resulted in denial of access to the courts to a class of persons could rise to the 


level of a denial of equal protection.”  Plaintiff’s Mem. in Support of MSJ at 13.  Notably, the 


Supreme Court further explained that “[t]his case, however, does not appear to be such a case. 


Plaintiffs do not contend that they are impecunious or unable to furnish the bond or that they 


offered to provide the bond and were rebuffed. Thus, the plaintiffs’ argument that they were 


denied equal protection is without merit.”  Snyder v. Cook, 688 P.2d 496, 498 (Utah 1984).   


 That reasoning applies equally to Plaintiff here.  He admits he can pay the $300 


undertaking and has not been rebuffed from doing so.  Consequently, he has not been denied 


equal protection.  Nor can he point to any other person whose equal protection rights have been 


violated by the Undertaking Statute.     


 Plaintiff seems to argue that the undertaking requirement violates equal protection merely 


because it makes distinctions and/or creates classifications.  Plaintiff’s Mem. in Support of MSJ 


at 14.  But virtually every law does that.  Indeed, the Legislature clearly has “discretion in the 


creation of classes to which legislation applies.”  Gallivan, 2002 UT 89, ¶ 38.   The relevant 


constitutional inquiry is whether such legislative “classifications operate equally on all persons 


similarly situated.”  Id.   Plaintiff makes no argument, and there is none, that the Undertaking 


Statute does not operate equally on all similarly situated persons (e.g., only some people who sue 


the government must file an undertaking while other government claimants need not do so).   
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IV. CONCLUSION. 


 For the foregoing reasons, the Court should deny Plaintiff’s request to declare 


unconstitutional Utah Code § 67G-7-601. 


 


DATED this 29th day of June, 2015. 


 


OFFICE OF THE UTAH ATTORNEY GENERAL 


 


 


By:   /s/ Philip S. Lott     


      PHILIP S. LOTT 


      Assistant Utah Attorney General 
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CERTIFICATE OF MAILING 


 I certify that on June 29, 2015, I electronically filed the foregoing, THE STATE OF 


UTAH’S POSITION REGARDING THE CONSTITUTIONALITY OF UTAH CODE § 63G-7-


601, using the Court’s electronic filing system and I also certify that I caused to be served a true 


and correct copy of the foregoing via the same electronic filing system to the following: 


   Ross C. Anderson 


   WINDER & COUNSEL, P.C. 


   460 South 400 East 


   Salt Lake City, UT 84111 


   Attorney for Plaintiff  


    


   Mark E. Kittrell 


   Samantha J. Slark 


   Salt Lake City Attorney’s Office 


   City and County Building 


   451 South State Street, Suite 505A 


   P.O. Box 145478 


   Salt Lake City, UT 84114-5478 


   Attorneys for Defendants 


 


 


 


        /s/ Cecilia Lesmes                       
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-29-2015:17:02:11


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Other State of Utah's Position Regarding the
Constitutionality of Utah Code Section 63G-7-601


Filed by or in behalf of: PHILIP S LOTT


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
REPLY IN SUPPORT OF RULE 56(F) 


MOTION 
 
 


Case No: 150900558 
 


Hon. Keith Kelly 


 
 Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 


S. Pregman, and Salt Lake City (collectively the “City Defendants”) hereby submit this Reply 


Memorandum in Support of their Motion Under Rule 56(f), which was filed in conjunction with 


and in further support of their Opposition to Plaintiff’s Motion for Summary Judgment. 


ARGUMENT 


 In their rule 56(f) motion the City Defendants requested a preliminary hearing or some 


limited discovery to determine the extent of Plaintiff’s assets and to determine why the more 
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than $22,000 Plaintiff raised on his “GoFundMe” website was not sufficient to provide collateral 


for a $12,000 bond. 


 Plaintiff responded filing a second declaration that states he has already spent those 


funds.  First, the declaration disclosed Plaintiff set up an account through America First Credit 


Union to deposit all amounts he raised through the “GoFundMe” website and other fund raising 


sources.  This is the first time Plaintiff has disclosed this account.  Plaintiff has yet to provide 


any statements showing deposits into that account, the withdrawal of funds from that account, or 


the current balance.  Notably, in his initial disclosures, Plaintiff provided 164 pages of 


documents to demonstrate his financial situation, including tax returns, retirement accounts, life 


insurance policies, W2s, and statements from his Zions Bank checking and savings accounts.  He 


did not include any statements from the America First Credit Union account.  That account and 


funds in that account are clearly relevant to the inquiry into the whereabouts and use of the 


$22,000 Plaintiff publicly raised.  The City Defendants have provided Plaintiff notice of a 


subpoena for records that it will serve on America First Credit Union tomorrow.  The Court 


should permit the City time to obtain those records before issuing a ruling on Plaintiff’s motion 


for summary judgment or holding a preliminary hearing to determine if Plaintiff is impecunious. 


 Plaintiff’s declaration also states that he has already spent all monies he raised on 


“GoFundMe” on legal fees and other costs related to his legal action.  Specifically, Plaintiff 


claims he has incurred a little more than $27,000 to date in attorney fees.  He claims he has paid 


his attorneys a little more than $14,000 to date and has an unpaid balance of $12,858.92.  


Outside of the statements made in Mr. Kendall’s recent declaration, there is no evidence to 
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support these claims.  Limited discovery should be permitted to explore the accuracy of these 


statements. 


 Finally, Plaintiff states in his second declaration that he has spent $6,276.02 of the 


monies he raised on “GoFundMe” “to raise funds for my legal action” and “raise awareness, 


organize, and advocate for changes in poly[sic] and training.”  He accounts for $3,339 of those 


funds as follows: “$400 for T-Shirts, $739 for stickers, $1,700 for the website www.Justice 


ForGeist.org, $300 for organizational meetings including renting the meeting space, $200 for 


rental of a PA system.”  Plaintiff accounts for the nearly $3,000 difference as “other 


miscellaneous expenses that have consumed nearly all of the remainder of the amounts raised 


through GoFundMe and other fundraising methods.”  The City Defendants should be permitted 


to conduct limited discovery to determine the nature of these miscellaneous expenses. 


CONCLUSION 


Plaintiff’s explanation regarding the whereabouts of the $22,000 he raised on the 


GoFundMe website raises several questions that warrant further inquiry before the Court rules on 


Plaintiff’s motion or holds a preliminary hearing to determine if Plaintiff is impecunious.  


Accordingly, the City Defendants request the Court permit the City to conduct limited discovery 


to obtain bank statements from Plaintiff’s America First Credit Union account and to confirm the 


accuracy of Plaintiff’s statements regarding the legal fees he has incurred to date. 


DATED this 29th day of June, 2015. 


 
        /s/ Samantha J. Slark   
       Attorney for Defendants  
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CERTIFICATE OF SERVICE 
 


I hereby certify that on the 29th day of June, 2015, a true and correct copy of REPLY IN 
SUPPORT OF RULE 56(F) MOTION was served, via electronic filing, upon the following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 
 


        /s/ Heidi Medrano  


00453







Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-06-29 17:26:58.08.


ROSS C ANDERSON  - Notification received on 2015-06-29 17:27:02.063.


00454







****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 06-29-2015:17:26:27


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Reply in Support of Rule 56(f) Motion


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 
 


REQUEST TO SUBMIT FOR DECISION 
DEFENDANTS’ RULE 56(F) REQUEST 


FOR DISCOVERY 
 


Case No: 150900558 
 


Hon. Keith Kelly 


 
Pursuant to Rule 7(d) of the Utah Rules of Civil Procedure, Defendants Salt Lake City 


Corporation, Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, and George 


S. Pregman (collectively, the “City”) herby submit for decision their Rule 56(f) Request for 


Discovery (the “Motion”).  The Motion and supporting memorandum were filed with this Court 


and served on counsel for Plaintiff on June 15, 2015.  Plaintiff filed and served its opposition to 


that Motion on June 22, 2015.  The City filed a reply in support of its Motion on June 29, 2015.  


Accordingly, the Motion is fully briefed and ready for decision by the Court. 
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 The City requests oral argument on the Motion. 


DATED this 9th day of July, 2015. 


 
        /s/ Samantha J. Slark   
       Attorney for Defendants 
 
 
 


CERTIFICATE OF SERVICE 
 


I hereby certify that on the 9th day of July, 2015, a true and correct copy of REQUEST 
TO SUBMIT FOR DECISION DEFENDANTS’ RULE 56(F) REQUEST FOR 
DISCOVERY was served, via electronic filing, upon the following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 
 


        /s/ Heidi Medrano  
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 


OPPOSITION TO  
MOTION TO STRIKE 


DECLARATION OF MARK E. 
KITTRELL 


 
 


Case No: 150900558 
 


Hon. Keith Kelly 


 
 Defendants Brett Olsen, Lt Brian Purvis, Joseph Allen Everett, Tom Edmunson, George 


S. Pregman, and Salt Lake City (collectively the “City Defendants”) hereby submit their 


Memorandum in Opposition to Plaintiff’s Motion to Strike the Declaration of Mark E. Kittrell. 


I. THE TESTIMONY OF MR. KITTRELL IS ADMISSIBLE AND SHOULD 
NOT BE STRICKEN. 
 
A. Rule 3.7 Provides for Disqualification at Trial Not Striking of Witness Testimony. 


 
Plaintiff moves to strike portions of the declaration of Mark E. Kittrell because Mr. 


Kittrell is employed by the Salt Lake City Attorney’s office and is counsel to the Salt Lake City 
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Police Department.  The Court should deny Plaintiff’s motion for the obvious reason that Rule 


3.7 of the Utah Rules of Professional Conduct provides only that an attorney may be disqualified 


from representing a client at trial, if the attorney will also testify at that trial.  Utah R. Prof. Cond. 


3.7; D.J. Investment Group, L.L.C. v. Dae/Westbrook, L.L.C., 2006 UT 62, ¶ 1, 147 P.3d 414 


(“Rule 3.7(a) of the Utah Rules of Professional Conduct generally prohibits a lawyer from 


‘act[ing] as [an] advocate at a trial in which the lawyer is likely to be a necessary witness.’”)  It 


does not, as Plaintiff attempts to argue, provide grounds for striking a declaration. 


Indeed, the Utah Supreme Court has stated precisely the opposite finding “the 


admissibility of [an attorney] affidavit should rest on grounds other than the fact that its source 


was from counsel for one of the parties.”  See Watkiss & Campbell v. Foa & Son, 808 P.2d 1061, 


1065 (Utah 1991) abrogated on other grounds by Gillett v. Price, 2006 UT 24, 135 P.3d 861 


(“Simply because an affidavit is submitted by counsel for one of the parties in litigation, 


however, does not ipso facto mean that it is inadmissible. . ..).  See also Restatement (Third) of 


Law Governing Lawyers §108, Reporter’s Note comment b (“[t]he decisions generally agree that 


testimony in violation of the advocate-witness rule is not incompetent if otherwise admissible.”); 


Waltzer v. Transidyne General Corp., 697 F.2d 130, 134-35 (6th Cir. 1983) (finding trial court 


erred in excluding testimony of attorney-witness at trial and ordering a re-trial.)1 


Plaintiff cites to several out of state cases, in an attempt to convince the Court that 


striking the declaration of Mr. Kittrell is appropriate and required by Rule 3.7 of the Utah Rules 


of Professional Conduct.  Of course, the decision in Watkiss is controlling.  Moreover, a review 


of the cases Plaintiff cites reveals that a majority of them stand for nothing more than the classic 


1  The court did note that this did not mean that the attorney should have represented the client at 
trial and that the attorney should have withdrawn.  


2 
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proposition that declarations must set forth facts based on personal knowledge2 or the principle 


that an attorney may be disqualified if he or she will act as a witness at trial.3 


If Plaintiff is truly concerned about the protections of Rule 3.7, Plaintiff should seek the 


disqualification of Mr. Kittrell from representing the City Defendants at trial.  See Utah Rule 


Prof. Cond. 3.7; Watkiss & Campbell, 808 P.2d at 1066 (noting the appropriate remedy where an 


attorney filed an affidavit in opposition to a motion for summary judgment was to seek 


disqualification of that attorney).  The remedy Plaintiff seeks, striking portions of the Declaration 


of Mark Kittrell, is simply not available. 


B. Disqualification of Mr. Kittrell from Representing the City Defendants is Not 
Required. 


 
Disqualification of Mr. Kittrell from representing the City Defendants at any evidentiary 


hearing or at trial is not required.  First, Plaintiff does not appear to be seeking disqualification of 


Mr. Kittrell as counsel for the City Defendants at trial.  Without a motion from the Plaintiff, the 


issue is not before the Court.  Second, the testimony of Mr. Kittrell is permitted.  Testimony 


relating to the “nature and value of legal services rendered” is expressly permitted by Rule 3.7.4  


2  Estremera v. U.S., 442 F.3d 580, 584 (7th Cir. 2006) (finding attorney affidavit inadmissible 
because the attorney did not have “personal knowledge” of the facts stated in the affidavit, which was a 
review of the relevant documents and his interviews with witnesses who had personal knowledge); Reed 
v. Ford Motor Co., 679 F.Supp. 873, 875 (S. D. Ind. 1988) (permitting attorney affidavit to extent it 
simply presented documents, ignoring portions that were argumentative or attempted to characterize the 
evidence presented because affidavits that “merely attest to the truth of the party’s evidence are 
improper”); Maryland Cas. Co. v. Delzer,283 N.W.2d 244 249 (S.D. 1979) (finding attorney affidavit 
inadmissible to support motion for summary judgment because it was not based on the attorney’s personal 
knowledge, but rather on what he had been “advised” by others) 


3  International Res. Ventures, Inc. v. Diamond Mining Co. of America, 934 S.W. 2d 218, 21-22 
(Ark. 1996) (affirming trial court’s order disqualifying attorney from representing client where attorney 
chose to submit an evidentiary affidavit in response to a motion to modify an order of dismissal); Haberer 
v. First Bank of South Dakota, 429 N.W. 2d 62, 65-66 (S.D. 1988) (commenting on South Dakota law 
and finding attorney affidavits admissible because they dealt with uncontested matters). 


4  Plaintiff provides no authority to support his conclusion that this provision applies only to 


3 
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Utah R. Prof. Cond. 3.7(a)(2).  See also Restatement (Third) of Law Governing Lawyers §108, 


comment g (“[t]he value of legal services rendered in the proceeding may be testified to by an 


advocate.”)  Finally, whether a lawyer is disqualified from representing a client at trial is 


ultimately a matter of discretion for the Court to decide.  See Utah St. Bar Eth. Op. No. 03-02, 


2004 WL 870584 (issued April 19, 2004) (“There is no per se disqualification of a lawyer in a 


case where she may be called as a witness”). 


Notably, one of the main purposes of the disqualification rule is to prevent any confusion 


that may arise where an attorney takes the stand to testify and then later comments on the 


evidence.  Utah R. Prof. Cond. 307 Advisory Committee Note 2 (“[a] witness is required to 


testify on the basis of personal knowledge while an advocate is expected to explain and comment 


on evidence given by others.  It may not be clear whether a statement by an advocate-witness 


should be taken as proof or as an analysis of the proof.”)  Such concerns are much decreased 


where, as here, the Court is the trier of fact.  See also Restatement (Third) of Law Governing 


Lawyers §108, comment c (“[i]n trials to a judge, less need may exist for exacting application of 


the rule in some situations, such as when dealing with contested pre-trial matters, particularly 


where the testimony of the advocate will not be lengthy.”).  In this case, the Court is the trier of 


fact and the testimony of Mr. Kittrell is brief.  It is unlikely there will be any confusion if the 


Court receives testimony from Mr. Kittrell. 


C. Ms. Slark May Represent the City Defendants at any Evidentiary Hearing or at 
Trial. 
 


Two attorneys from the City Attorney’s Office are named on the pleadings in this matter.  


Mark E. Kittrell serves as general counsel for the Salt Lake City Police Department.  Samantha J. 


testimony relating to the collection of attorney fees for services already rendered. 


4 
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Slark handles litigation matters for the City generally and is handling this matter.  Therefore, if 


Mr. Kittrell is disqualified from assisting in the representation of the City Defendants at trial, Ms. 


Slark will handle that representation alone, rather than co-chairing with Mr. Kittrell.  See Utah R. 


Prof. Cond. 3.7(b) (“A lawyer may act as advocate in a trial in which another lawyer in the 


lawyer’s firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or 


Rule 1.9.”).  See also Restatement (Third) of Law Governing Lawyers §108, comment c (“[a] 


lawyer serving in a capacity other than that of a courtroom advocate is not precluded from being 


a witness.”) 


The City Defendants anticipated before filing the declaration of Mr. Kittrell that Mr. 


Kittrell may not be able to assist in the representation of the City Defendants at any evidentiary 


hearing or at trial.  However, Mr. Kittrell is uniquely positioned to provide valuable information 


to the Court to assist in setting the bond in this matter.  He is a current employee of the Salt Lake 


City Attorney’s Office, he is familiar with the facts of the case for which a bond is required, and 


he is familiar with the practices of the City’s Attorney’s office.  He is also familiar with the 


applicable hourly rate charged by the Salt Lake City Attorney’s Office when attorney fees are 


recoverable.  Accordingly, rather than hire a third party witness with no personal knowledge of 


these things, the City Defendants opted to have Mr. Kittrell testify to these matters and for Ms. 


Slark to provide representation at any evidentiary hearing or trial in which Mr. Kittrell is 


required to testify. 


CONCLUSION 


 Plaintiff has failed to show any grounds for striking paragraphs 10 and 15 of the 


Declaration of Mark E. Kittrell and the motion should be denied.  The City Defendants will 


5 
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stipulate to the striking of paragraph 12. 


DATED this 13th day of July, 2015. 


 
        /s/ Samantha J Slark  
       Attorney for Defendants  
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CERTIFICATE OF SERVICE 
 


I hereby certify that on the 13th day of July, 2015, a true and correct copy of 
OPPOSITION TO MOTION TO STRIKE DECLARATION OF MARK E. KITTRELL 
was served, via electronic filing, upon the following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 
 


        /s/ Samantha J Slark  
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-07-13 19:16:00.143.


ROSS C ANDERSON  - Notification received on 2015-07-13 19:16:03.3.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 07-13-2015:19:15:32


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Opposition to Motion to Strike Declaration of Mark
E Kittrell


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 


 
 


PLAINTIFF’S REPLY 
MEMORANDUM IN SUPPORT OF 
MOTION TO STRIKE PORTIONS OF 
THE DECLARATION OF MARK E. 
KITTRELL SUBMITTED IN 
OPPOSITION TO PLAINTIFF'S 
MOTION FOR SUMMARY 
JUDGMENT 
 
(Hearing Requested) 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 


 
 


Plaintiff Sean Kendall (“Kendall”) seeks to vindicate his rights under the Utah Constitution 


and Utah common law for the killing of his beloved dog Geist. Geist was brutally killed by a police 


officer who had illegally trespassed in Kendall’s backyard, then shot Geist because Geist did what 


dogs do – he simply barked and ran toward the intruder.   


The killing of Geist occurred more than a year ago, yet Kendall has been unable to 


commence an action for his state law claims. Immense discriminatory obstacles created by the 


Utah State Legislature have been placed in Kendall’s way, including a requirement, applying only 


to those suing law enforcement officers, that, before Kendall files his state law claims, he must 
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obtain a determination by a judge as to the amount of attorneys’ fees and costs that will be incurred 


by the law enforcement officers to be sued, then obtain and post a bond in that amount.   


In a transparent effort to dodge the crucial due process, equal protection, and access-to-


courts issues presented in this matter, Defendants have sought to establish that the bond is within 


the supposed financial reach of Kendall by arguing that the prospective attorneys’ fees to be 


incurred by the law enforcement officers in this case will be, preposterously, only $12,000. That 


assertion is supported solely by an affidavit of no other than Defendants’ own lawyer, Mark E. 


Kittrell. The submission by Defendants’ own counsel of an affidavit on a vigorously contested and 


perhaps dispositive issue is a violation of the generally recognized prohibition against parties’ 


lawyers also serving as witnesses, particularly when the lawyer’s involvement as a witness is not 


at all necessary. 


Kendall respectfully requests a hearing on his Motion to Strike Portions of the Declaration 


of Mark E. Kittrell Submitted in Opposition to Plaintiff’s Motion for Summary Judgment.  


I. THERE IS NO NECESSITY FOR MR. KITTRELL TO TESTIFY ON 
BEHALF OF HIS OWN CLIENTS REGARDING CONTESTED 
MATTERS; HENCE, PARAGRAPHS 10 AND 15 OF HIS AFFIDAVIT 
SHOULD BE STRICKEN. 


Rule 3.7, Utah Rules of Professional Conduct, deals with only those situations where a 


lawyer “is likely to be a necessary witness” on a contested issue. It generally forbids a lawyer 


under those circumstances from acting as an advocate at trial, unless certain exceptions apply. The 


rule recognizes that if a lawyer’s testimony is “necessary,” he or she can testify because of the 


necessity, but cannot at the same time act as legal counsel at the trial.  


The rule recognizes the more general prohibition against lawyers seeking to act as advocate 


and witness at the same time, but it specifically addresses only those instances where the lawyer’s 
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testimony is “necessary.” In the instant case, there can be no claim that Mr. Kittrell’s testimony is 


“necessary” because any number of lawyers could provide testimony estimating how much in 


attorneys’ fees may be incurred in the future on behalf of the defendant law enforcement officers 


(although, as is clear, such an estimate would only be a wild guess, the sort of speculation that 


makes clear the extent to which the Bond Statute violates Kendall’s due process rights).1  


Therefore, the general rule, prohibiting an attorney from acting as legal counsel and witness in the 


same case, compels the striking of paragraphs 10 and 15 of the Declaration of Mark E. Kittrell. 2  


II. UTAH CASE LAW RECOGNIZES THE IMPROPRIETY OF AN 
ATTORNEY ACTING AS LEGAL ADVOCATE AND WITNESS IN THE 
SAME CASE, PARTICULARLY WHEN THE TESTIMONY OF THE 
LAWYER IS NOT “NECESSARY”. 


 
By assuming the role of an expert witness at the same time he is an attorney for one of the 


parties, and by submitting a declaration on an intensely disputed matter, Defendants’ counsel, Mr. 


Kittrell, is in violation of the general rule forbidding, particularly when there is no necessity, the 


conflating of the roles of legal advocate and witness in the same action. The Utah Supreme Court 


unequivocally stated the rule as follows: 


Experience teaches that the roles of advocate and witness should be separated.  If an 
attorney attempts to combine the two roles, he is likely to be less effective in each role.  
“That counsel should avoid appearing both as advocate and witness except under special 
circumstances is beyond question.”  United States v. Morris, 714 F.2d 669, 671 (7th Cir. 
1983).   


 
State v. Leonard, 707 P.2d 650, 653 (Utah 1985).  


                                                           
1 Because it is not contested by Kendall, there has been no objection to paragraphs 13 and 14 of 
Mr. Kittrell’s affidavit, which set forth the amount per hour to be billed by the City Attorney’s 
Office and the means of arriving at that rate. 
2 Kendall has also moved to strike paragraph 12 of the Kittrell Declaration, which is simply a 
legal conclusion. Defendants have conceded the motion to strike as it relates to paragraph 12. 
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The Utah Supreme Court, following the general rule that has been adopted by courts 


throughout the nation, held that “it was improper for [a party’s lawyer] to submit his affidavit and 


remain as counsel for [his client].” Watkiss & Campbell v. Foa & Son, 808 P.2d 1061, 1065 (Utah 


1991). The Court stated as follows: 


[W]e deem it to be generally inadvisable for members of the bar to testify in litigation 
where they personally represent a party. The need for the testimony of counsel must be 
compelling and must be necessary to preserve the cause of action as set forth in rule 3.7 
[Utah Rules of Professional Conduct]. 


 
Id. at 1066. The Court referred to the validity of “the concept that attorneys may testify so long as 


they do not continue to represent a party.” Id. at 1059 n. 13 (emphasis added). However, the Court 


did not address (1) the prejudice to the party represented by the lawyer/witness occasioned by the 


discontinuance of representation by a lawyer familiar with the party’s case because of the 


involvement of the lawyer as a witness when another could have provided the same sort of 


information; (2) the unseemliness of a lawyer acting as legal counsel at one point then, without 


any necessity, becoming his client’s witness; and (3) the prejudice to the opposing party as a result 


of a lawyer becoming a witness who may seek to invoke the attorney-client or work product 


privilege when questioned about the substance of the testimony offered by the lawyer.3   


                                                           
3 Obviously relevant to Mr. Kittrell’s highly speculative, self-serving estimate in paragraph 10 of 
his Declaration will be the work done so far in the case and how much time it has taken, how 
time on the case is accounted for in terms of state claims and federal claims, what fact and legal 
research has been done and remains to be done, what motions Mr. Kittrell contemplates will be 
filed, what experts have been retained or are being contemplated by Defendants’ counsel to be 
retained, what witnesses are likely to be called to testify and the length of time to be spent 
working with them prior to trial, the length of time trial is contemplated to last, how long 
preparation for trial will take, what depositions will be taken, what motions will or may be filed, 
the time normally spent on motions and arguments, and the likelihood of appeals, interlocutory 
or otherwise, and the time it normally takes for the drafting of briefs, preparation for arguments, 
and arguing the appeals. 
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 In Watkiss & Campbell, the Court was presented with a situation (i.e., an appeal after the 


entry of summary judgment) where the violation of the advocate-witness rule could not be 


repaired. Following the trial court’s ruling that the lawyer’s affidavit was “inadmissible,” summary 


judgment had been entered for the opposing party. The Utah Supreme Court, reversing the entry 


of summary judgment, stated that “because an affidavit is submitted by counsel for one of the 


parties in litigation . . . does not ipso facto mean that it is inadmissible.” Id. at 1065.   


 In the instant case, the general rule against a lawyer acting as his or her client’s witness can 


be applied at a point where the situation can be repaired without prejudice to any party. Very 


simply, the Court is respectfully urged to strike paragraphs 10 and 15 of the Kittrell Declaration 


and grant a reasonable period of time (but without unduly further delaying Kendall’s opportunity 


to pursue his substantial claims against Defendants) to obtain an affidavit from a disinterested 


expert witness regarding estimated fees relative to the state law claims in this matter. That is the 


only means of preventing an egregious violation of the advocate-witness prohibition. 


III. RULE 3.7 PERMITS TESTIMONY BY A LAWYER REGARDING THE 
“NATURE AND VALUE OF LEGAL SERVICES RENDERED”; IT DOES 
NOT PERMIT AN ATTORNEY FOR A PARTY TO TESTIFY AS AN 
EXPERT WITNESS ABOUT HIS OPINION REGARDING FUTURE FEES 
THAT MAY BE INCURRED.   
 


Defendants completely confuse the allowance under Rule 3.7, Utah Rules of Professional 


Conduct, of a lawyer’s testimony relating “to the nature and value of legal services rendered in 


the case,” Rule 3.7 (a)(2) (emphasis added), and a lawyer’s expert opinion, as sought to be offered 


by Mr. Kittrell in his Declaration, regarding what fees are likely to be incurred in the future.4 


                                                           
4 This point was previously made in Plaintiff’s Memorandum in Support of Plaintiff’s Motion to 
Strike Portions of the Declaration of Mark E. Kittrell Submitted in Opposition to Plaintiff’s 
Motion for Summary Judgment, at page 4 (“[T]he testimony sought to be offered by means of 
the Kittrell Declaration . . . does not relate to the nature and value of legal services ‘rendered,’ 
but, rather, is offered as purportedly expert testimony concerning an estimate as to the legal 
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CONCLUSION 
 
 This case is a classic example of why the courts, including the Utah Supreme Court, have 


adopted the rule prohibiting lawyers from becoming witnesses in cases in which they are 


representing one or more parties, particularly when the lawyer’s participation as a witness is not 


necessary. Defendants no doubt could have located many lawyers to provide their speculations 


about an approximate amount of fees to be incurred in this case on behalf of the defendant law 


enforcement officers. Mr. Kittrell’s transformation into a witness on his clients’ behalf, with all 


the obvious ramifications (including the admitted recognition by Defendants’ counsel that Mr. 


Kittrell may not, as a result, be able to continue as legal counsel for his clients), betrays the 


apparent fact that there was no other way for Defendants to try, through the estimate of future fees 


in the amount of $12,000, to avoid an adverse ruling on the constitutional violations inherent in 


the oppressive and discriminatory Bond Statute.  


 RESPECTFULLY submitted this 20th day of July, 2015. 


     WINDER & COUNSEL, P.C. 


    
             
      /s/ Ross C. Anderson                                            


     Ross C. Anderson 
     Attorneys for Plaintiff 


  


                                                           
services that will be required in the future.”)  However, that distinction was entirely ignored by 
Defendants in their Opposition to Motion to Strike Declaration of Mark E. Kittrell, at 3-4, where 
they cite, irrelevantly, to Restatement (Third) of Law Governing Lawyers §108, comment g, for 
the notion that “[t]he value of legal services rendered in the proceeding may be testified to by an 
advocate.”  (Emphasis added.) 
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CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this 20th day of July, 2015 I caused to be sent a true copy of the 
foregoing PLAINTIFF’S REPLY MEMORANDUM IN SUPPORT OF MOTION TO 
STRIKE PORTIONS OF THE DECLARATION OF MARK E. KITTRELL SUBMITTED 
IN OPPOSITION TO PLAINTIFF'S MOTION by the method indicated below, to the 
following: 
 


Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 


Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 


 


 


 


 (   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
 
 
(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
 


 


 


 


 


 


 


 /s/  Michelle D. Donohoo    
        Michelle D. Donohoo 
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Ross C. Anderson (#0109) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Plaintiff, 
 
vs. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. 
Pregman, and Salt Lake City Corporation,   
 
  Defendants. 


 
 


REQUEST TO SUBMIT FOR 
DECISION  
(Plaintiff’s Motion to Strike Portions of 
the Declaration of Mark E. Kittrell 
Submitted in Opposition to Plaintiff’s 
Motion for Summary Judgment) 
 
(Hearing Requested) 
 
 
 
Civil No.: 150900558 
 
Judge: Keith Kelly 


 
 


 Pursuant to Utah R. Civ. P. 7(d), Plaintiff Sean Kendall, by and through his counsel of 


record, respectfully requests that Plaintiff’s Motion to Strike Portions of the Declaration of Mark 


E. Kittrell Submitted in Opposition to Plaintiff’s Motion for Summary Judgment be submitted for 


decision.  
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1. Plaintiff’s Motion to Strike Portions of the Declaration of Mark E. Kittrell 


Submitted in Opposition to Plaintiff’s Motion for Summary Judgment was filed on 


June 29, 2015.   


2. Defendants’ Opposition to Motion to Strike Declaration of Mark E. Kittrell was 


filed on July 13, 2015.  


3. Plaintiff’s Reply Memorandum in Support of Motion to Strike Portions of the 


Declaration of Mark E. Kittrell Submitted in Opposition to Plaintiff’s Motion for 


Summary Judgment was filed on July 20, 2015.  


4. A hearing on Plaintiff’s Motion to Strike Portions of the Declaration of Mark E. 


Kittrell Submitted in Opposition to Plaintiff’s Motion for Summary Judgment has 


been requested.  


DATED this 20th day of July, 2015. 


WINDER & COUNSEL, P.C. 
 
 
   /s/  Ross C. Anderson  
Ross C. Anderson 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 


 I HEREBY CERTIFY that on this 22nd day of June, 2015, I caused to be served a true 
and correct copy of the foregoing REQUEST TO SUBMIT FOR DECISION  (Plaintiff’s 
Motion to Strike Portions of the Declaration of Mark E. Kittrell Submitted in Opposition 
to Motion for Summary Judgment to the following by the method indicated below: 
 
Mark E. Kittrell 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 


(   ) U.S. Mail, Postage Prepaid 


(   ) Hand Delivered 


(   ) Overnight Mail 


(   ) Facsimile 


(X) Electronic Filing System 


Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
 


(   ) U.S. Mail, Postage Prepaid 


(   ) Hand Delivered 


(   ) Overnight Mail 


(   ) Facsimile 


(X) Electronic Filing System 


  


 


 


 


   /s/  Michelle D. Donohoo   
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-07-20 17:02:14.32.


ROSS C ANDERSON  - Notification received on 2015-07-20 17:02:16.43.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 07-20-2015:17:01:58


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:


Reply PLAINTIFFS REPLY MEMORANDUM IN
SUPPORT OF MOTION TO STRIKE PORTIONS
OF THE DECLARATION OF MARK E. KITTRELL
SUBMITTED IN OPPOSITION TO PLAINTIFFS
MOTION FOR SUMMARY JUDGMENT


Request/Notice to Submit REQUEST TO
SUBMIT FOR DECISION  (Plaintiffs Motion to
Strike Portions of the Declaration of Mark E.
Kittrell Submitted in Opposition to Plaintiffs Motion
for Summary Judgment)


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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                                    3RD DISTRICT COURT - SALT LAKE  


                                   SALT LAKE COUNTY, STATE OF UTAH  


        ______________________________________________________________________________________


 


        SEAN KENDALL,                             :  MINUTES                                   


                    Plaintiff,                    :  SCHEDULING CONFRENCE                      


                                                  :  


        vs.                                       :  Case No: 150900558 MI                     


        BRETT OLSEN  Et al,                       :  Judge:   ROTATION JUDGE                   


                    Defendant.                    :  Date:    July 21, 2015                    


                                                                                               


        ______________________________________________________________________________________


        Clerk:    nakian                                                                       


 


        PRESENT                                                                                


        Plaintiff's Attorney(s): ROSS C ANDERSON                                               


        Defendant's Attorney(s): SAMANTHA J SLARK                                              


        Audio                                                                                  


        Tape Number:     N44   Tape Count: 09:10                                               


                                                                                               


        ______________________________________________________________________________________


 


 


        HEARING                                                                                


                                                   


     


        09:10


        This matter comes before the court for a scheduling conference. 


        Counsel is listed as present


        Mr. Phil Lott is also present with the Attorney General's Office


        Mr. Anderson addresses the court


        Ms. Slark responds


        Courtesy copies need to be submitted no later than 09/08/2015.


        Court sets Hearing for September 15, 2015 for half a day. 


        Counsel will advise the court if an evidentiary hearing will be needed. 


        09:17 Court is in recess


        


                                                                                               


 


        LAW AND MOTION is scheduled.


             Date: 09/15/2015


Page 1 of 2


00483







        Printed: 01/26/16 11:05:54                 


 


 


 


        Case No: 150900558 Date:    Jul 21, 2015


        ______________________________________________________________________________________


 


             Time: 09:00 a.m.


             Location: FOURTH FLOOR-N44


                       THIRD DISTRICT COURT


                       450 SOUTH STATE STREET


                       SALT LAKE CITY, UT  84114-1860


         Before Judge: ROTATION JUDGE                                                          


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


Page 2 of 2


00484







8 


Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 


CERTIFICATE OF SERVICE OF 
REQUEST FOR PRODUCTION OF 


DOCUMENTS 
 
 


Case No: 150900558 
 


Hon. William Barrett 


 
I hereby certify that on the 22nd day of July, 2015, a true and correct copy of REQUEST 


FOR PRODUCTION OF DOCUMENTS was served, via electronic mail and U.S. Mail, upon 
the following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 
 


        /s/ Samantha J. Slark  
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-07-22 11:56:50.847.


ROSS C ANDERSON  - Notification received on 2015-07-22 11:56:56.767.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 07-22-2015:11:56:27


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Certificate of Mailing/Service of First Requests for
Production of Documents to Plaintiff


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-08-06 15:28:16.573.


ROSS C ANDERSON  - Notification received on 2015-08-06 15:28:24.09.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 08-06-2015:15:27:54


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:


Affidavit/Declaration SUBMISSION OF REVISED
AFFIDAVIT OF SEAN KENDALL IN SUPPORT
OF PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
CERTIFICATE OF SERVICE OF 
DEFENDANTS’ RESPONSES TO 


PLAINTIFF’S FIRST SET OF REQUESTS 
FOR PRODUCTION OF DOCUMENTS, 
INTERROGATORIES, AND REQUESTS 


FOR ADMISSIONS 
 


Case No: 150900558 
 


Hon. Keith Kelly 


 
 I hereby certify that on the 4th day of September, 2015, a true and correct copy of 
DEFENDANTS’ RESPONSES TO PLAINTIFF’S FIRST SET OF REQUESTS FOR 
PRODUCTION OF DOCUMENTS, INTERROGATORIES, AND REQUESTS FOR 
ADMISSIONS was mailed, via U.S. Mail, postage prepaid to the following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 


        /s/ Samantha Slark   
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-09-08 10:27:24.2.


ROSS C ANDERSON  - Notification received on 2015-09-08 10:27:32.92.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 09-08-2015:10:27:00


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:


Other Certificate of Service of Defendants'
Responses to Plaintiff's First Set of Requests for
Production of Documents, Interrogatories, and
Requests for Admissions


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-09-08 16:44:59.787.


ROSS C ANDERSON  - Notification received on 2015-09-08 16:45:01.067.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 09-08-2015:16:45:20


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Other Subpoena for Mark Kittrell


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
Mark.Kittrell@slcgov.com  
 
Attorneys for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, 
George S. Pregman, and Salt Lake City Corporation 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 


CERTIFICATE OF SERVICE OF 
DESIGNATION OF EXHIBITS FOR 


EVIDENTIARY HEARING 
 


Case No: 150900558 
 


Hon. William Barrett 


 
 I hereby certify that on the 8th day of September, 2015, a true and correct copy of 
DESIGNATION OF EXHIBITS FOR EVIDENTIARY HEARING was e-mailed to the 
following: 


Ross C. Anderson 
WINDER & COUNSEL, P.C. 


460 South 400 East 
Salt Lake City, UT 84111 


randerson@winderfirm.com  
 
 
        /s/ Samantha Slark   
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-09-08 16:55:53.487.


ROSS C ANDERSON  - Notification received on 2015-09-08 16:56:00.657.


00521







****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 09-08-2015:16:55:20


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Other Certificate of Service of Designation of
Exhibits for Evidentiary Hearing


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slarlc (#10774) 
Mark E. Kittrell (#9950) 
Salt Lake City Attorney's Office 
-451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
Telephone: (801) 535-7788 
Srumi.ntha.Slark@slcgov.com 


Attorneys for Defendants 


.,, ________ ··--·--· ------------- ··- -····--····- .. --·----------- ---------·-··--· -·. 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 


SEAN KENDALL, 


Plaintiff, 


v. 


BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGES. PREGMAN, 
and SALT LAKE CITY CORPORATION, 


Defendants. 


STIPULATED FACTS 


Case No: 150900558 


Hon. William Barrett 


Plaintiff Sean Kendall and Defendants Brett Olsen, Brian Purvis, Joseph Everett, Tom 


Edmunson, George Pregman and Salt Lake City Corporation, by and through their counsel, 


hereby stipulate to the follow~ng facts for purposes of consideration of Plaintiff's Motion for 


Summary Judgment: 


A. Mr. Kendall's Notice of Claim. 


1. Mr. Kendall has filed a Notice of Claim that identifies clail'!ls he intends to bring 


against Officer Olsen, Officer Purvis, Officer Everett, Officer Edmunson, Officer Pregman and 


Salt Lake City Corporation relating to the actions they took in response to a report that a child 


00523







was missing, which resulted in Officer Olsen entering the backyard at 2465 South 1500 East, 


Salt Lake City, and the shooting of Mr. Kendall's dog, Geist. 


2. Mr. Kendall's Notice of Claim assertS claims against Officer Olsen under the 


Fourth, Fifth and Fourteenth Amendments to the United States Constitution. 


3. The Notice also asserts claims against Officer Olsen under Article 1 Section 7 and 


Article 1 Section 14 of the Utah Constitution and asserts claims for trespass to land, trespass to 


.. chattels, conyersi9!11 _neglig~f!Ce, and inteJ1tis>nal infli~ti911_ of ei11:()tional distress on the same 


facts. 


4. Mr. Kendall's Notice of Claim asserts claims against Officer Purvis under the 


Fourth, Fifth and Fourteenth Amendments to the United States Constitution. 


5. The Notice also asserts claims against Officer Purvis undt?r Article 1 Section 7 


and Article 1 Section 14 of the Utah Constitution and claims for negligence on the same facts. 


6. Mr. Kendall's Notice of Claim asserts negligence claims against Officer Everett, 


Officer Edmunson and Officer Pregman. 


7. Mr. Kendall claims at least $1.5 Min damages, plus punitive damages, attorneys' 


fees and costs. 


8. The actions of the Officers in response to the report of a missing child, including 


Officer Olsen's entry into the backyard of the residence at 2465 South 1500 East, Salt Lake City, 


and the shooting of Mr. Kendall's dog, Geist, were taken within the scope of their employment as 


Salt Lake City police officers and under color of law. 


B. Mr. Kendall's Fundraising. 


9. Mr. Kendal has received a total of $23,417.72 from GoFundMe. 


10. Mr. Kendall also raised funds through PayPal by selling merchandise such as tee-


shirts, coffee mugs, and stickers. 


11. Mr. Kendall has received a total of approximately $1,400.00 through PayPal. 
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C. Mr. Kendall's Legal Fees and Other Expenses 


12. As of September 1, 2015, Mr. Kendall's legal fees and costs incurred through 


Winder & Counsel total $35,354.50. 


13. Mr. Kendall has paid $18,563.42 to Winder & Counsel. 


14. As of September 1, 2015, Mr. Kendall had an outstanding balance owed to 


Winder & Counsel of$19,359.23. 


15 ..... _Mr. K~ndall ha$ incurreclac1ditiqna1Jegalf~essinc_~ Septem_b!;lr 1, 2015. 


16. Mr. Kendall asserts he has made expenditures of more than $3,000 for 


fundraising, raising awareness, and advocating for change, as of June 18, 2015. This amount 


includes approximately $400 forT-shirts, approximately $739 for stickers, approximately $1,700 


for the website JusticeForGeist.org, approximately $300 for organizational meetings including 


renting meeting space, approximately $200 for rental of a PA system, as well as other 


miscellaneous expenses. 


D. Mr. Kendall's Personal Assets and Debts 


17. Paragraphs 18 through 23 below account for all of Mr. Kendall's personal assets 


valued at more than $100.00 and all of Mr. Kendall's checking, savings, and investment 


accounts. 


18. As of September 7, 2015, Mr. Kendall's America First Credit Union account for 


fundraising has a balance of $1,229 .41. 


19. As of September 7, 2015, Mr. Kendall's personal savings account balance through 


Zion's National Bank was $5,553.32. 


20. As of September 7, 2015, Mr. Kendall's personal checking account balance 


through Zion's National Bank was $1,549.09. 


21. , As of September 7, 2015, Mr. Kendall's pension retirement plan through Valic 


was $10,394.46. Mr. Kendall claims that amount is not available without penalty of 


3 


00525







approximately $8,000. The existence and amount of that penalty remain contested. Stipulation 


may be reached once Salt Lake City Corporation has had the opportunity to review 


documentation from Valic to support that claim, which Valic has not yet provided. 


22. As of September 7, 2015, Mr. Kendall's retirement account through Life 


Insurance of the Southwest was valued at $2,841.10, less than the surrender penalty of 


$7,010.00, with a cash surrender value of$0 . 


. 23 ,_. ____ .Mr, Kendall. own~thefollowing ~ciditiop._al assets: ~ 2913 Toyota Tacoma valued .. 


at approximately $26,601, a 9mm pistol received as a gift worth no more than $949.95, an AR15 


rifle worth approximately '$800, a MacBook Pro with a cracked screen worth approximately 


$600, a mountain bike worth approximately $900, and a television worth approximately $300. 


The total value of"additional assets" is approximately $30,150.95. 


24. Mr. Kendall's sole source of income is his employment by Westminster College, 


which provides a net income of $2,241.42 per month, or $26,897.04 per year. 


25. Mr. Kendall's expenses include approximately $524.29 per month for automobile 


loan payment. 


26. Mr. Kendall's expenses include approximately $435 per month for rent and 


utilities and $8.96 per month for renters insurance. 


27. Mr. Kendall's expenses include approximately $20 per month for internet. 


28. Mr. Kendall's expenses include approximately $82 per month for cellular 


telephone service. 


29. Mr. Kendall's expenses include approximately $80 per month for gasoline. 


30. Mr. Kendall's expenses include approximately $500 per year ($41.66/mo.) for 


automobile maintenance. 


31. Mr. Kendall's expenses include approximately $845 per year ($70.42/mo.) for 


auto insurance. 
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32. 


33. 


Mr. Kendall's expenses include approximately $175 per month for food. 


Mr. Kendall's expenses include approximately $200 per month for traveling 


expenses. 
34. Mr. Kendall's expenses include approximately $200 per month for social 


engagements and entertainment. 


35. The expenses listed in paragraphs 25 through 34 above total approximately 


$1,837.33 per.month ... _______ _ 


36. Mr. Kendall has credit card debt through Zion's Bank in the amount of $101 as of 


September 7, 2015. 


37. Mr. Kendall owes $20,125.06 on his truck loan. 


E. Filing a Bond 


38. To obtain a bond from a bonding company, Mr. Kendall would need to pay a 


premium and provide collateral. 


39. The rate quoted by Nationwide Insurance Company for a court bond was $10 for 


every $1,000, up to $250,000, which is equal to 1% of the amount of the bond. 


40. The rate quoted by Platte River Insurance Company for a court bond was 3% of 


the pre-determined bond amount, plus a $500 policy fee and a $500 broker fee. 


41. Both Nationwide Insurance Company and Platte River Insurance Company 


require collateral for the full amount of the bond. 


42. Depending on the carrier, collateral may be accepted in the fonn of cash, a bank 


letter of credit, or a certificate of deposit to be held by the surety. 


43. If Mr. Kendall did not pay for a bond to be posted, he would be required under the 


Bond Statute to post cash. 
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F. Defense and Indemnification of Officers Olsen, Purvis, Everett, Edmonson and 
Pregman. 


44. Pursuant to Utah Code§ 630~7~902, Salt Lake City Corporation will defend and 


indemnify Officers Olsen, Purvis, Everett, Edmundson, and Pregman, as employees of a 


governmental entity, against any legal claims brought against them arising from the search of the 


backyard at 2465 South 1500 East, Salt Lake City, and the shooting of Mr. Kendall's dog, Geist, 


if the Officers -~~q~~~t. d~fen~e .. -~11.~ ... i.ndeJ.'!lnifJ:cation,~ fully_ ~ooper.B:te in th~ defense, and the 


request is timely. 


45. If defense and indemnification is provided pursuant to Utah Code § 63G-7-902, 


Salt Lake City Corporation will not seek attorneys fees or costs from the officers for that defense 


and indemnification. 


G. Miscellaneous. 


46. For the purpose of t~is hearing, the documents supporting, and relating to, Mr. 


Kendall's financial condition, including documentation Mr. Kendall produced as part of his 


initial disclosures and in response to discovery requests, as well as the documents Mr. Kendall 


has provided as exhibits to be used at the evidentiary hearing in this matter, are authentic for the 


purpose of satisfying the requirements ofRule 901 of the Utah Rules of Evidence. 


DATED this i/n;day of ~~015.:=--:7/ := 


----........=:-~~.....::::..-<:.----~t2~~=--~~ 
Ross C Anderson 
Attorney for Plaintiff 


DATED this I l Yh- day of Sef¥?Wll:er, 2015. 
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Samantha J Slark 
Attorney for Defendants 
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-09-11 17:06:23.6.


ROSS C ANDERSON  - Notification received on 2015-09-11 17:06:27.163.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 09-11-2015:17:06:05


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Other Stipulated Facts


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Samantha J. Slark (#10774) 
Mark E Kittrell (# 9950) 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
Mark.Kittrell@slcgov.com  
 
Attorneys for Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, 
George S. Pregman, and Salt Lake City Corporation 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 


CERTIFICATE OF SERVICE OF 
AMENDED DESIGNATION OF 
EXHIBITS FOR EVIDENTIARY 


HEARING 
 


Case No: 150900558 
 


Hon. William Barrett 


 
 I hereby certify that on the 14th day of September, 2015, a true and correct copy of 
AMENDED DESIGNATION OF EXHIBITS FOR EVIDENTIARY HEARING was  
e-mailed to the following: 
 


Ross C. Anderson 
WINDER & COUNSEL, P.C. 


460 South 400 East 
Salt Lake City, UT 84111 


randerson@winderfirm.com  
 
 
        /s/ Samantha Slark   
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-09-14 15:37:31.44.


ROSS C ANDERSON  - Notification received on 2015-09-14 15:37:40.753.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


ROTATION JUDGE


Official File Stamp: 09-14-2015:15:37:00


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Other Certificate of Service of Amended Exhibit
Designations for Evidentiary Hearing


Filed by or in behalf of: SAMANTHA J SLARK


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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        Printed: 01/26/16 11:07:02                 


 


 


 


 


                                    3RD DISTRICT COURT - SALT LAKE  


                                   SALT LAKE COUNTY, STATE OF UTAH  


        ______________________________________________________________________________________


 


        SEAN KENDALL,                             :  MINUTES                                   


                    Plaintiff,                    :  INCOURT NOTE                              


                                                  :  


        vs.                                       :  Case No: 150900558 MI                     


        BRETT OLSEN  Et al,                       :  Judge:   ROTATION JUDGE                   


                    Defendant.                    :  Date:    September 15, 2015               


                                                                                               


        ______________________________________________________________________________________


        Clerk:    nakian                                                                       


 


        PRESENT                                                                                


        Plaintiff's Attorney(s): ROSS C ANDERSON                                               


        Defendant's Attorney(s): MARK E KITTRELL                                               


                                 SAMANTHA J SLARK                                              


        Audio                                                                                  


        Tape Number:     N44   Tape Count: 09:11-01:19                                         


                                                                                               


        ______________________________________________________________________________________


 


 


        HEARING                                                                                


                                                   


     


        09:11


        This matter comes before the court for Motion/Evidentiary Hearing


        Counsel present as listed


        Mr. Phil Lott is also present with the Attorney General's Office


        Mr. Anderson addresses the Motion to Strike


        09:21


        Ms. Slark responds


        09:29


        Mr. Anderson responds with closing statements for Motion to Strike


        09:35


        The Court will take under advisement


        Mr. Anderson presents opening arguments for Evidentiary Hearing


        09:43


        Ms. Slark responds and presents arguments


Page 1 of 5
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        Printed: 01/26/16 11:07:02                 


 


 


 


        Case No: 150900558 Date:    Sep 15, 2015


        ______________________________________________________________________________________


 


        09:55


        Mr. Lott addresses the court


        09:59


        Mr. Anderson responds


        10:04 Mr. Anderson calls Sean Kendall 


        Mr. Kendall is sworn and testifies


        10:05


        Mr. Anderson offers Exhibit P1, No objections, Received


        10:07


        Exhibit P2 is offered by Mr. Anderson, No Objections, Received


        10:08


        Exhibit P3 is offered by Mr. Anderson, No Objections, Received


        10:10


        Exhibit P4 is offered by Mr. Anderson, Ms. Slark objects, Received


        10:12


        Exhibit P5 is offered by Mr. Anderson, Ms. Slark objects, Received


        10:16


        Exhibit P6 is offered by Mr. Anderson, No objections, Received


        10:17


        Exhibit P7 is offered by Mr. Anderson, No objections, Received


        10:19


        Exhibit P10 is offered by Mr. Anderson, Stipulated to, Received


        10:21


        Exhibit P11 Offered by Mr. Anderson, No objections, Received


        10:23


        Exhibit P12 Offered by Mr. Anderson, Stipulated to, Received


        10:27


        Exhibit P13 Offered by Mr. Anderson, Stipulated to, Received


        10:29


        Exhibit P15 Offered by Mr. Anderson, Stipulated to, Received


        10:30


        Exhibit P16 Offered by Mr. Anderson, Stipulated to, Received


        10:30


        Exhibit P17 Offered by Mr. Anderson, No Objections, Received


        10:32


        Exhibit P18 Offered by Mr. Anderson, Stipulated to, Received


        10:33


        Exhibit P19 Offered by Mr. Anderson, Stipulated to, Received
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        10:35


        Exhibit P26 Offered by Mr. Anderson, No Objection, Received


        10:36


        Exhibit P20 Offered by Mr. Anderson, Stipulated to, Received


        10:37


        Exhibit P21 Offered by Mr. Anderson, Stipulated to, Received


        10:38


        Exhibit P22 Offered by Mr. Anderson, Stipulated to, Received


        10:39


        Exhibit P23 Offered by Mr. Anderson, Stipulated to, Received


        10:41


        Exhibit P25 Offered by Mr. Anderson, Stipulated to, Received


        10:48 


        Ms. Slark with Cross Examination


        10:58 


        Ms. Slark and Mr. Anderson stipulate to offering Exhibit P9, Received


        11:18


        Mr. Anderson with redirect


        11:20 Witness excused


        11:21


        Defendant's exhibits A,B, C, D, E Stipulated to and received 


        11:22


        Mr. Anderson calls Mr. Michael Brown to the stand, who is sworn in and examined


        11:26


        Ms. Slark with Cross Examination


        11:27


        Witness Excused


        11:27


        Mr. Anderson calls Mr. Charles James Cayias


        Mr. Cayias is sworn and testifies


        11:30


        Ms. Slark cross examines Mr. Cayias


        Mr. Anderson with follow up 


        11:31


        Mr. Cayias is excused


        11:31


        Mr. Anderson calls Mr. Randall Kevin Edwards


        Mr. Edwards is sworn and testifies


 


        Case No: 150900558 Date:    Sep 15, 2015


Page 3 of 5


00536







        Printed: 01/26/16 11:07:02                 


 


 


        ______________________________________________________________________________________


 


        11:40


        Ms. Slark cross examines Mr. Edwards


        11:46


        Mr Edwards is excused


        11:45


        Mr. Anderson calls Mr. Roberts Sykes 


        Mr. Sykes is sworn and testifies


        11:54


        Ms. Slark cross examines Mr. Sykes


        11:56


        Mr. Anderson responds


        11:58


        Ms. Slark responds with follow up


        12:03


        Mr. Anderson responds


        12:04


        Mr. Sykes is excused as a witness


        12:04


        Court is in recess


        12:22


        Court is back in session


        12:24


        Ms. Slark calls Mr. Mark Kittrell as a witness


        Mr. Kittrell is sworn and testifies


        12:33


        Ms. Slark offers Exhibit A1, no objections, received


        12:37


        Mr. Anderson cross examines 


        12:39


        Mr. Anderson offers Exhibit P24, stipulated, received.


        12:52


        Ms. Stark responds


        12:53


        Mr. Anderson follows up with question


        Ms. Stark follows up


        Mr. Kittrell is excused


        12:53


        Mr. Anderson presents closing arguments


 


        Case No: 150900558 Date:    Sep 15, 2015


        ______________________________________________________________________________________


Page 4 of 5


00537







        Printed: 01/26/16 11:07:02                 


 


 


 


        01:09


        Ms. Slark presents closing arguments


        1:19


        The Court will take under advisement and issue a written ruling. 


        Court is in recess                                                                     
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Samantha J. Slark (#10774) 
Mark E. Kittrell (#9950)* 
Salt Lake City Attorney’s Office 
451 S. State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT  84114-5478 
Telephone: (801) 535-7788 
Samantha.Slark@slcgov.com 
 
Attorneys for Defendants 
 
 


IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR  
SALT LAKE COUNTY, STATE OF UTAH 


 
 
SEAN KENDALL, 
 


Plaintiff, 
 


v. 
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION, 
 


Defendants. 
 


 
 
 


MOTION TO WITHDRAW AS 
COUNSEL 


 
Case No: 150900558 


 
Hon. William Barrett 


 
 Defendants Brett Olsen, Lt. Brian Purvis, Joseph Allen Everett, Tom Edmundson, George 


S. Pregman, and Salt Lake City Corporation (collectively the “City Defendants”) hereby file this 


Motion to Withdraw Mark E. Kittrell as counsel. 


 Pursuant to the Court’s Memorandum Decision, dated September 21, 2015, which 


disqualified Mr. Kittrell as advocate for the City Defendants in this matter, Mr. Kittrell hereby 


moves to withdraw as counsel for the City Defendants.  Ms. Samantha Slark will remain as 


counsel for the City Defendants in this matter. 
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DATED this 30th day of September, 2015. 


 
        /s/ Mark E. Kittrell   
       Attorney for Defendants  
 
 


CERTIFICATE OF SERVICE 
 


I hereby certify that on the 30th day of September, 2015, a true and correct copy of 
MOTION TO WITHDRAW AS COUNSEL was served, via electronic filing, upon the 
following: 


 
Ross C. Anderson 


WINDER & COUNSEL, P.C. 
460 South 400 East 


Salt Lake City, UT 84111 
randerson@winderfirm.com  


 
 
 


        /s/ Heidi Medrano  
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I� THE THIRD JUDICIAL DISTRICT COURT I� A�D FOR 


SALT LAKE COU�TY, STATE OF UTAH


SEAN KENDALL,


Plaintiff,


v.


BRETT OLSEN, LT. BRIAN PURVIS, 


JOSEPH ALLEN EVERETT, TOM 


EDMUNDSON, GEORGE S. PREGMAN, and 


SALT LAKE CITY CORPORATION,


Defendants.


ORDER GRA�TI�G MOTIO� TO 


WITHDRAW AS COU�SEL


Case No: 150900558


Hon. Keith Kelly


Based on the Court’s Memorandum Decision, dated September 21, 2015, which 


disqualified Mark E. Kittrell as advocate for the City Defendants in this matter, and the 


City Defendants’ Motion to withdraw Mr. Kittrell as counsel:


IT IS HEREBY ORDERED that Mr. Kittrell is hereby withdrawn as counsel for 


the City Defendants.  Ms. Samantha Slark will continue to represent the City Defendants 


in this matter.


-------------------------------------------------E�D OF 


ORDER-------------------------------------------


PROPOSED
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-09-30 10:23:01.707.


ROSS C ANDERSON  - Notification received on 2015-09-30 10:23:03.177.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


HEATHER BRERETON


Official File Stamp: 09-30-2015:10:22:32


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Motion to Withdraw as Counsel


Order (Proposed) Granting Motion to Withdraw as
Counsel


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 


SALT LAKE COUNTY, STATE OF UTAH
 


 
SEAN KENDALL,
 


Plaintiff,
 


v.
 
BRETT OLSEN, LT. BRIAN PURVIS, 
JOSEPH ALLEN EVERETT, TOM 
EDMUNDSON, GEORGE S. PREGMAN, 
and SALT LAKE CITY CORPORATION,
 


Defendants.
 


 
 
 


ORDER GRANTING MOTION TO 
WITHDRAW AS COUNSEL


 
Case No: 150900558


 
Hon. Heather Brereton


 
Based on the Court’s Memorandum Decision, dated September 21, 2015, which disqualified 


Mark E. Kittrell as advocate for the City Defendants in this matter, and the City Defendants’ Motion 


to withdraw Mr. Kittrell as counsel:


IT IS HEREBY ORDERED that Mr. Kittrell is hereby withdrawn as counsel for the City 


Defendants. Ms. Samantha Slark will continue to represent the City Defendants in this matter.


-------------------------------------------------END OF ORDER-------------------------------------------


The Order of Court is stated below:
Dated: September 30, 2015 /s/ HEATHER BRERETON


12:29:38 PM District Court Judge


September 30, 2015 12:29 PM 1 of 1
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-09-30 12:30:15.443.


ROSS C ANDERSON  - Notification received on 2015-09-30 12:30:17.363.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


HEATHER BRERETON


Official File Stamp: 09-30-2015:12:29:48


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Order Granting Motion to Withdraw as Counsel


Filed by or in behalf of: HEATHER A BRERETON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:


MARK E KITTRELL for BRETT OLSEN et al
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Ross C. Anderson (#0109) 
OF COUNSEL, WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Plaintiff, 
 
v. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 


 
 


NOTICE TO SUBMIT [PROPOSED] 
ORDER  


 
 
 


Civil No.: 150900558 
 


Judge: William Barrett 
 


 


Plaintiff Sean Kendall, by and through his counsel of record, respectfully requests that 


the Court enter the [Proposed] Order filed concurrently herewith.   


The [Proposed] Order was served on Defendant’s counsel of record via hand delivery on 


October 9, 2015. Defendant has not served any objection within the time allowed.  


Dated this 19th day of October, 2015.  


      WINDER & COUNSEL, P.C.  


      /s/ Ross C. Anderson     
      Ross C. Anderson 
      Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 
 


 I HEREBY CERTIFY that on this 19th day of October, 2015, I caused to be served a true 


and correct copy of the foregoing Notice to Submit [Proposed] Order on the following by the 


method indicated below: 


Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 


(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  


 
 
 


   /s/ Michelle Donohoo  
Michelle Donohoo 
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Ross C. Anderson (#0109)
OF COUNSEL, WINDER & COUNSEL, P.C.


460 South 400 East
Salt Lake City, UT 84111
Telephone: (801) 322-2222
Fax: (801) 322-2282
randerson@winderfirm.com


Attorney for Plaintiff 


I� THE THIRD JUDICIAL DISTRICT COURT


I� A�D FOR SALT LAKE COU�TY, STATE OF UTAH


Sean Kendall,


Plaintiff,


v.


Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,  


Defendants.


[PROPOSED] ORDER 


Civil No.: 150900558


Judge: William Barrett


This matter came before the Court on Plaintiff Sean Kendall’s Motion for 


Summary Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Court, 


having considered Plaintiff’s motions, Defendants’ responses, all memoranda submitted 


by the parties, and the testimony and documentary evidence, briefing, and arguments of 


counsel, hereby: 


ORDERS, ADJUDGES, and DECREES that (1) Plaintiff’s Motion for Summary 


Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum 


Decision entered September 21, 2015, except, that, as asserted by Plaintiff in connection 


with Plaintiff’s Motion for Summary Judgment, Plaintiff has met the criteria set forth in 


UTAH CODE ANN. § 78A-2-302 and, because of his impecuniosity, is not required to 


PROPOSED
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furnish a bond as otherwise required by UTAH CODE ANN. § 78B-3-104; (2) Plaintiff’s 


Motion to Strike the Declaration of Mark E. Kittrell shall be and is hereby DENIED, 


except that Mark E. Kittrell shall be disqualified as legal counsel for Defendants in this 


matter by reason of his role as witness in connection with the opposition to Plaintiff’s 


Motion for Summary Judgment and Plaintiff’s request that the Court set the amount of 


the statutory undertaking; and (3) pursuant to UTAH CODE ANN. § 63G-7-601, Plaintiff is 


required to file an undertaking in an amount of $300. 


Inasmuch as the Memorandum Decision entered by the Court on September 21, 


2015, does not provide the parties explicit direction that no additional order is required 


(see Giusti v. Sterling Wentworth Corp., 2009 UT 2, ¶ 35, 201 P.3d 966; C. Utah Water 


Conservancy Dist. v. King, 2013 UT 13, ¶ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), 


Utah Rules of Civil Procedure, this Order constitutes the final decision as to all matters 


and all parties in the above-captioned matter.


--------------------------------------------- END OF 
ORDER -----------------------------------------------


(Judge’s signature appears at the top of the first page)PROPOSED
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CERTIFICATE OF SERVICE


I HEREBY CERTIFY that on this 9th day of October, 2015, I caused to be 


served a true and correct copy of the foregoing [PROPOSED] ORDER to the following 


by the method indicated below:


Samantha J. Slark


Salt Lake City Attorney’s Office


City and County Building


451 South State Street, Suite 505A


P.O. Box 145478


Salt Lake City, UT 84114-5478


(   ) U.S. Mail, Postage Prepaid


(X) Hand Delivered


(   ) Overnight Mail


(   ) Facsimile


(   ) Electronic Filing System


   /s/ Michelle Donohoo


Michelle Donohoo


PROPOSED
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-10-19 14:53:11.01.


ROSS C ANDERSON  - Notification received on 2015-10-19 14:53:20.997.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


HEATHER BRERETON


Official File Stamp: 10-19-2015:14:52:28


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Request/Notice to Submit Notice to Submit
[Proposed] Order


Order (Proposed) [Proposed] Order


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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UNSIG
NED


Ross C. Anderson (#0109)
OF COUNSEL, WINDER & COUNSEL, P.C.
460 South 400 East
Salt Lake City, UT 84111
Telephone: (801) 322-2222
Fax: (801) 322-2282
randerson@winderfirm.com 


Attorney for Plaintiff 


IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH


Sean Kendall,


Plaintiff,


v.


Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,  


Defendants.


[PROPOSED] ORDER 


Civil No.: 150900558


Judge: William Barrett


This  matter  came before  the Court  on Plaintiff  Sean Kendall’s  Motion  for  Summary 


Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Court, having considered 


Plaintiff’s  motions,  Defendants’  responses,  all  memoranda  submitted  by the  parties,  and  the 


testimony and documentary evidence, briefing, and arguments of counsel, hereby: 


ORDERS,  ADJUDGES,  and  DECREES  that  (1)  Plaintiff’s  Motion  for  Summary 


Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum Decision 


entered September 21, 2015, except, that, as asserted by Plaintiff in connection with Plaintiff’s 


Motion for Summary Judgment, Plaintiff has met the criteria set forth in UTAH CODE ANN. § 78A-


October 19, 2015 03:24 PM 1 of 3
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UNSIG
NED


2-302 and, because of his impecuniosity, is not required to furnish a bond as otherwise required 


by  UTAH CODE ANN. § 78B-3-104; (2) Plaintiff’s Motion to Strike the Declaration of Mark E. 


Kittrell shall be and is hereby DENIED, except that Mark E. Kittrell shall be disqualified as legal 


counsel for Defendants in this matter by reason of his role as witness in connection with the 


opposition to Plaintiff’s Motion for Summary Judgment and Plaintiff’s request that the Court set 


the amount  of the statutory undertaking;  and (3)  pursuant  to  UTAH CODE ANN. § 63G-7-601, 


Plaintiff is required to file an undertaking in an amount of $300. 


Inasmuch as the Memorandum Decision entered by the Court on September 21, 2015, 


does not provide the parties explicit direction that no additional order is required (see Giusti v.  


Sterling Wentworth Corp., 2009 UT 2, ¶ 35, 201 P.3d 966; C. Utah Water Conservancy Dist. v.  


King, 2013 UT 13, ¶ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), Utah Rules of Civil Procedure, 


this Order constitutes the final decision as to all matters and all parties in the above-captioned 


matter.


--------------------------------------------- END OF ORDER -----------------------------------------------
(Judge’s signature appears at the top of the first page)
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October 19, 2015 03:24 PM 2 of 3
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CERTIFICATE OF SERVICE


I HEREBY CERTIFY that on this 9th day of October, 2015, I caused to be served a true 


and  correct  copy  of  the  foregoing  [PROPOSED]  ORDER  to  the  following  by  the  method 


indicated below:


Samantha J. Slark
Salt Lake City Attorney’s Office
City and County Building
451 South State Street, Suite 505A
P.O. Box 145478
Salt Lake City, UT 84114-5478


(   ) U.S. Mail, Postage Prepaid
(X) Hand Delivered
(   ) Overnight Mail
(   ) Facsimile
(   ) Electronic Filing System
 


   /s/ Michelle Donohoo              
Michelle Donohoo
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-10-19 15:25:40.48.


ROSS C ANDERSON  - Notification received on 2015-10-19 15:25:51.01.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


HEATHER BRERETON


Official File Stamp: 10-19-2015:15:25:11


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Other - Unsigned Order (Proposed) [Proposed]
Order


Note from the Court:
Please remove "proposed" from document title.
Assigned judge is Heather Brereton.  Please
correct and resubmit.


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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Ross C. Anderson (#0109) 
OF COUNSEL, WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
 
Attorney for Plaintiff  


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Plaintiff, 
 
v. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants. 


 
 


NOTICE TO SUBMIT ORDER  
 


 
 


Civil No.: 150900558 
 


Judge: Heather Brereton 
 


 


Plaintiff Sean Kendall, by and through his counsel of record, respectfully requests that 


the Court enter the proposed Order filed concurrently herewith.   


The proposed Order was served on Defendant’s counsel of record via hand delivery on 


October 9, 2015. Defendant has not served any objection within the time allowed.  


Dated this 20th day of October, 2015.  


      WINDER & COUNSEL, P.C.  


      /s/ Ross C. Anderson     
      Ross C. Anderson 
      Attorney for Plaintiff 


00573







 


CERTIFICATE OF SERVICE 
 


 I HEREBY CERTIFY that on this 20th day of October, 2015, I caused to be served a true 


and correct copy of the foregoing Notice to Submit [Proposed] Order on the following by the 


method indicated below: 


Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 


(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  


 
 
 


   /s/ Michelle Donohoo  
Michelle Donohoo 
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Ross C. Anderson (#0109)
OF COUNSEL, WINDER & COUNSEL, P.C.


460 South 400 East
Salt Lake City, UT 84111
Telephone: (801) 322-2222
Fax: (801) 322-2282
randerson@winderfirm.com


Attorney for Plaintiff 


I� THE THIRD JUDICIAL DISTRICT COURT


I� A�D FOR SALT LAKE COU�TY, STATE OF UTAH


Sean Kendall,


Plaintiff,


v.


Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,  


Defendants.


ORDER 


Civil No.: 150900558


Judge: Heather Brereton


This matter came before the Court on Plaintiff Sean Kendall’s Motion for 


Summary Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Court, 


having considered Plaintiff’s motions, Defendants’ responses, all memoranda submitted 


by the parties, and the testimony and documentary evidence, briefing, and arguments of 


counsel, hereby: 


ORDERS, ADJUDGES, and DECREES that (1) Plaintiff’s Motion for Summary 


Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum 


Decision entered September 21, 2015, except, that, as asserted by Plaintiff in connection 


with Plaintiff’s Motion for Summary Judgment, Plaintiff has met the criteria set forth in 


UTAH CODE ANN. § 78A-2-302 and, because of his impecuniosity, is not required to 


PROPOSED
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furnish a bond as otherwise required by UTAH CODE ANN. § 78B-3-104; (2) Plaintiff’s 


Motion to Strike the Declaration of Mark E. Kittrell shall be and is hereby DENIED, 


except that Mark E. Kittrell shall be disqualified as legal counsel for Defendants in this 


matter by reason of his role as witness in connection with the opposition to Plaintiff’s 


Motion for Summary Judgment and Plaintiff’s request that the Court set the amount of 


the statutory undertaking; and (3) pursuant to UTAH CODE ANN. § 63G-7-601, Plaintiff is 


required to file an undertaking in an amount of $300. 


Inasmuch as the Memorandum Decision entered by the Court on September 21, 


2015, does not provide the parties explicit direction that no additional order is required 


(see Giusti v. Sterling Wentworth Corp., 2009 UT 2, ¶ 35, 201 P.3d 966; C. Utah Water 


Conservancy Dist. v. King, 2013 UT 13, ¶ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), 


Utah Rules of Civil Procedure, this Order constitutes the final decision as to all matters 


and all parties in the above-captioned matter.


--------------------------------------------- END OF 
ORDER -----------------------------------------------


(Judge’s signature appears at the top of the first page)PROPOSED
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CERTIFICATE OF SERVICE


I HEREBY CERTIFY that on this 9th day of October, 2015, I caused to be 


served a true and correct copy of the foregoing [PROPOSED] ORDER to the following 


by the method indicated below:


Samantha J. Slark


Salt Lake City Attorney’s Office


City and County Building


451 South State Street, Suite 505A


P.O. Box 145478


Salt Lake City, UT 84114-5478


(   ) U.S. Mail, Postage Prepaid


(X) Hand Delivered


(   ) Overnight Mail


(   ) Facsimile


(   ) Electronic Filing System


   /s/ Michelle Donohoo


Michelle Donohoo


PROPOSED
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-10-20 10:25:34.133.


ROSS C ANDERSON  - Notification received on 2015-10-20 10:25:39.1.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


HEATHER BRERETON


Official File Stamp: 10-20-2015:10:25:04


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Order (Proposed)


Request/Notice to Submit Order


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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Ross C. Anderson (#0109)
OF COUNSEL, WINDER & COUNSEL, P.C.
460 South 400 East
Salt Lake City, UT 84111
Telephone: (801) 322-2222
Fax: (801) 322-2282
randerson@winderfirm.com 


Attorney for Plaintiff 


IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH


Sean Kendall,


Plaintiff,


v.


Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,  


Defendants.


ORDER 


Civil No.: 150900558


Judge: Heather Brereton


This  matter  came before  the Court  on Plaintiff  Sean Kendall’s  Motion  for  Summary 


Judgment and Motion to Strike the Declaration of Mark E. Kittrell. The Court, having considered 


Plaintiff’s  motions,  Defendants’  responses,  all  memoranda  submitted  by the  parties,  and  the 


testimony and documentary evidence, briefing, and arguments of counsel, hereby: 


ORDERS,  ADJUDGES,  and  DECREES  that  (1)  Plaintiff’s  Motion  for  Summary 


Judgment shall be and is hereby DENIED for the reasons set forth in the Memorandum Decision 


entered September 21, 2015, except, that, as asserted by Plaintiff in connection with Plaintiff’s 


Motion for Summary Judgment, Plaintiff has met the criteria set forth in UTAH CODE ANN. § 78A-


The Order of Court is stated below:
Dated: October 21, 2015 /s/ HEATHER BRERETON


10:57:59 AM District Court Judge


October 21, 2015 10:57 AM 1 of 3
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2-302 and, because of his impecuniosity, is not required to furnish a bond as otherwise required 


by  UTAH CODE ANN. § 78B-3-104; (2) Plaintiff’s Motion to Strike the Declaration of Mark E. 


Kittrell shall be and is hereby DENIED, except that Mark E. Kittrell shall be disqualified as legal 


counsel for Defendants in this matter by reason of his role as witness in connection with the 


opposition to Plaintiff’s Motion for Summary Judgment and Plaintiff’s request that the Court set 


the amount  of the statutory undertaking;  and (3)  pursuant  to  UTAH CODE ANN. § 63G-7-601, 


Plaintiff is required to file an undertaking in an amount of $300. 


Inasmuch as the Memorandum Decision entered by the Court on September 21, 2015, 


does not provide the parties explicit direction that no additional order is required (see Giusti v.  


Sterling Wentworth Corp., 2009 UT 2, ¶ 35, 201 P.3d 966; C. Utah Water Conservancy Dist. v.  


King, 2013 UT 13, ¶ 11, 297 P.3d 619), pursuant to Rule 7(f)(2), Utah Rules of Civil Procedure, 


this Order constitutes the final decision as to all matters and all parties in the above-captioned 


matter.


--------------------------------------------- END OF ORDER -----------------------------------------------
(Judge’s signature appears at the top of the first page)


2


October 21, 2015 10:57 AM 2 of 3
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CERTIFICATE OF SERVICE


I HEREBY CERTIFY that on this 9th day of October, 2015, I caused to be served a true 


and  correct  copy  of  the  foregoing  [PROPOSED]  ORDER  to  the  following  by  the  method 


indicated below:


Samantha J. Slark
Salt Lake City Attorney’s Office
City and County Building
451 South State Street, Suite 505A
P.O. Box 145478
Salt Lake City, UT 84114-5478


(   ) U.S. Mail, Postage Prepaid
(X) Hand Delivered
(   ) Overnight Mail
(   ) Facsimile
(   ) Electronic Filing System
 


   /s/ Michelle Donohoo              
Michelle Donohoo


3


October 21, 2015 10:57 AM 3 of 3
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-10-21 10:58:15.467.


ROSS C ANDERSON  - Notification received on 2015-10-21 10:58:21.2.


00583







****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


HEATHER BRERETON


Official File Stamp: 10-21-2015:10:57:21


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Order


Filed by or in behalf of: HEATHER A BRERETON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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Ross C. Anderson (#0109) 
OF COUNSEL 
Derek C. Julio (#15646) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
djulio@winderfirm.com 
 
Attorneys for Plaintiff and Appellant  
 


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Plaintiff and Appellant, 
 
v. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants and Appellees. 


 
 


NOTICE OF APPEAL 
 


 
 


Civil No.: 150900558 
 


Judge: Heather Brereton 
 


 
Notice is hereby given that Pursuant to Rules 3 and 4, UTAH R. APP. P., Plaintiff and 


Appellant Sean Kendall, by and through his counsel of record, appeals to the Utah Supreme 


Court (1) the Final Order, entered in the above-captioned matter on October 21, 2015 by the 


Honorable Heather Brereton, a copy of which is attached hereto as Exhibit “A”; and (2) the 


Memorandum Decision, entered in the above-captioned matter on September 21, 2015, by the  


Honorable William Barrett, a copy of which is attached as Exhibit “B”.    
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This appeal is taken from such parts of the Order and the Memorandum Decision stating 


that Plaintiff’s Motion for Summary Judgment and Plaintiff’s Motion to Strike the Declaration of 


Mark E. Kittrell are denied. 


DATED this 27th day of October, 2015. 
WINDER & COUNSEL, P.C. 
 
 
   /s/ Ross C. Anderson   
Ross C. Anderson 
Attorney for Plaintiff and Appellant 
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CERTIFICATE OF SERVICE 


 I HEREBY CERTIFY that on this 27th day of October, 2015, I caused to be served a true 
and correct copy of the foregoing NOTICE OF APPEAL to the following by the method 
indicated below: 


Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
Attorney for Defendants and Appellees 
 


(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  


 


   /s/ Michelle D. Donohoo  
       Michelle D. Donohoo 
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-10-27 17:09:09.907.


ROSS C ANDERSON  - Notification received on 2015-10-27 17:09:17.827.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


HEATHER BRERETON


Official File Stamp: 10-27-2015:17:08:44


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted: Notice of Appeal - Civil  (not Interlocutory)


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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Ross C. Anderson (#0109) 
OF COUNSEL 
Derek C. Julio (#15646) 
WINDER & COUNSEL, P.C. 
460 South 400 East 
Salt Lake City, UT 84111 
Telephone: (801) 322-2222 
Fax: (801) 322-2282 
randerson@winderfirm.com  
djulio@winderfirm.com 
 
Attorneys for Plaintiff/Appellant  
 


IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 


 
Sean Kendall, 
 
  Plaintiff /Appellant, 
 
v. 
 
Brett Olsen, Lt. Brian Purvis, Joseph Allen 
Everett, Tom Edmundson, George S. Pregman, 
and Salt Lake City Corporation,   
 
  Defendants /Appellees. 


 
 


MOTION TO CORRECT THE 
SEPTEMBER 15, 2015, EVIDENTIARY 


HEARING TRANSCRIPT 
 


 
 


Civil No.: 150900558 
 


Judge: Heather Brereton 
 


 


MOTION 


Pursuant to Rule 52(d), UTAH R. CIV. P., and Rule 11(h), UTAH R. APP. P., 


Plaintiff/Appellant Sean Kendall (“Kendall”), by and through his counsel of record, hereby 


moves the Court to correct the September 15, 2015 Evidentiary Hearing Transcript.  


The basis for this Motion is that the transcript of the September 15, 2015 hearing omits 


and/or misstates material information regarding the legal authorities presented during oral 


argument, and contains a few other errors that require correction. The grounds for this Motion 


are set forth with more particularity in the supporting memorandum below. 
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MEMORANDUM 


Rule 52(d), UTAH R. CIV. P., permits the correction of the transcript of an audio record of 


a hearing “[i]f anything material is omitted from or misstated in the transcript[.]” Under Rule 


11(h), UTAH R. APP. P., “[i]f any difference arises as to whether the record truly discloses what 


occurred in the trial court, the difference shall be submitted to and settled by that court and the 


record made to conform to the truth.” 


On September 15, 2015, an evidentiary hearing was held in the above-captioned matter. 


This Court subsequently entered its Memorandum Decision on September 21, 2015, and its Final 


Order on October 21, 2015, both of which Kendall now appeals. In preparation of his appeal, and 


pursuant to Rule 11(e)(1), UTAH R. APP. P., Kendall requested a transcript of the hearing. A 


transcript was issued on November 12, 2015.  


During review of the transcript, Kendall identified omissions and/or misstatements of 


material information regarding certain statutory and common law authorities presented during 


oral argument, including the misspelling of case names, and incorrectly cited statutes. Kendall 


further identified a number of inaccuracies in the transcript that give the appearance of 


grammatical errors where there were none. 


In order to aid the appellate court in its consideration of the appeal, Kendall hereby 


moves to correct the transcript as follows: 


• Page 7, line 24 “State vs. (inaudible)” should be “State v. Leonard” (in reference to State 


v. Leonard, 707 P.2d 650 (1985));   


• Page 15, line 15 “Gilley” should be “Aghili” (in reference to Aghili v. Banks, 63 S.W.3d 


812 (2001)); 


• Page 15, line 25 “Sumara” should be “Estremera” (in reference to Estremera v. U.S., 442 


F.3d 580 (2006)); 


• Page 19, line 1 “Body vs. Connecticut” should be “Boddie v. Connecticut” (in reference 


to Boddie v. Connecticut, 401 U.S. 371 (1971)); 


• Page 19, line 8 “though non indigent” should be “on non-indigent”; 
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• Page 19, line 24 “in” should be “and”;  


• Page 115, line 22 “(inaudible) 3104” should be “78B-3-104”; 


• Page 155, line 1 “63G-7091” should be “63G-7-902”; 


• Page 158, line 7 “Judd v. (inaudible)” should be Judd v. Drezga (in reference to Judd v. 


Drezga, 103 P.3d 135 (Utah 2004)); 


• Page 159, line 16 “in a bond” should be “an en banc”; 


• Page 159, line 23 “Body” should be “Boddie” (in reference to Boddie v. Connecticut, 401 


U.S. 371 (1971)); 


• Page 160, line 1 “Bureaux” should be “Beaudreau” (in reference to Beaudreau v. Super. 


Ct., 535 P.2d 713 (Cal. 1975)); 


• Page 160, line 5 “there’s” should be “there are”; 


• Page 160, line 15 “Segal” should be “Siegel” (in reference to Psychiatric Associates v. 


Siegel, 610 So. 2d 419 (Fla. 1992)); 


• Page 162, line 19 “suppose” should be “supposed”; 


CONCLUSION 


For the above reasons, Kendall respectfully requests that this Court order the transcript to 


be corrected and the corrections entered into the record on appeal.  


DATED this 20th day of November, 2015. 


WINDER & COUNSEL, P.C. 
 
 
   /s/ Ross C. Anderson   
Ross C. Anderson 
Attorney for Plaintiff / Appellant 
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CERTIFICATE OF SERVICE 


 I HEREBY CERTIFY that on this 20th day of November, 2015, I caused to be served a 
true and correct copy of the foregoing MOTION TO CORRECT THE SEPTEMBER 15, 
2015, EVIDENTIARY HEARING TRANSCRIPT to the following by the method indicated 
below: 


Samantha J. Slark 
Salt Lake City Attorney’s Office 
City and County Building 
451 South State Street, Suite 505A 
P.O. Box 145478 
Salt Lake City, UT 84114-5478 
Attorney for Defendants and Appellees 
 


(   ) U.S. Mail, Postage Prepaid 
(   ) Hand Delivered 
(   ) Overnight Mail 
(   ) Facsimile 
(X) Electronic Filing System 
  


 


   /s/ Michelle D. Donohoo  
       Michelle D. Donohoo 
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Return of Electronic Notification


Recipients
SAMANTHA J


SLARK
 - Notification received on 2015-11-20 16:23:20.323.


Derek Julio  - Notification received on 2015-11-20 16:23:25.383.


ROSS C ANDERSON  - Notification received on 2015-11-20 16:23:24.76.
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  150900558


Judge:


HEATHER BRERETON


Official File Stamp: 11-20-2015:16:22:44


Court: 3RD DISTRICT COURT - SALT LAKE


District


Salt Lake


Case Title: KENDALL, SEAN  vs.  OLSEN, BRETT, et al.


Document(s) Submitted:
Motion MOTION TO CORRECT THE
SEPTEMBER 15, 2015, EVIDENTIARY
HEARING TRANSCRIPT


Filed by or in behalf of: ROSS C ANDERSON


This notice was automatically generated by the courts auto-notification system.


The following people were served electronically:


ROSS C ANDERSON for SEAN KENDALL


DEREK C JULIO for SEAN KENDALL


SAMANTHA J SLARK for BRETT OLSEN et al


The following people have not been served electronically by the Court.  Therefore, if service
is required, they must be served by traditional means:
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J. Frederic Voros, Jr
Presiding Judge


Gregory K. Orme
Associate Presiding Judge


James Z. Davis
Judge


Stephen L. Roth
Judge


M ichele M. Christiansen
Judge


John A. Pearce
Judge


Kate A. Toomey
Judge


Utah Court of Appeals


450 South State Street
P.O. Box 140230


Salt Lake City, Utah 84114-0210


Appellate Clerks' Office (801) 578-3900
Judges’ Reception (801) 578-3950


Email: courtofappeals@utcourts.gov
Utah Relay (800) 346-4128


Timothy M . Shea
Appellate Court Administrator


Lisa A. Collins
Clerk of the Court


December 9, 2015


ROSS C ANDERSON


DEREK CRAIG JULIO


WINDER & COUNSEL PC


randerson@winderfirm.com


djulio@winderfirm.com


RE: Kendall v. Olsen Case No. 20150927-CA


Dear ROSS C. ANDERSON


Please be advised that this case has been assigned to the Court of Appeals. Further proceedings


will be handled by this court. Please note that the case number will remain the same as it was in


the Supreme Court, with the exception that it will have a -CA after the number.


The file forwarded from the Supreme Court indicates that the appellee filed a motion for


summary disposition. A response has been filed. The motion was not ruled on by the Supreme


Court prior to the pourover, therefore, the motion is before the Court of Appeals for disposition.


Once this Court has ruled, parties will be notified.


Please note, failure to perfect an appeal at any time during the appeal process may result in


dismissal of the appeal. 


Sincerely,


Ashley Dovidauskas


Judicial Assistant
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cc: CATHERINE L. BRABSON


SAMANTHA J SLARK


SALT LAKE CITY ATTORNEYS OFFICE


Catherine.Brabson@slcgov.com


samantha.slark@slcgov.com


THIRD DISTRICT, SALT LAKE,  150900558


ATTN: JULIE RIGBY AND CHERYL AIONO


cheryla@utcourts.gov, julier@utcourts.gov 


THIRD DISTRICT, SALT LAKE, 150900558
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THIRD JUDICIAL DISTRICT COURT, SALT LAKE 


SALT LAKE COUNTY, STATE OF UTAH


SEAN KENDALL, : Case No. 150900558


:


Plaintiff, : Appellate Court Case No. 20150927


     :             


vs.      :  


:   


BRETT OLSEN, et al., :


:


Defendants. : With Keyword Index


EVIDENTIARY HEARING SEPTEMBER 15, 2015 


BEFORE


THE HONORABLE WILLIAM W. BARRETT 


CAROLYN ERICKSON, CSR


CERTIFIED COURT TRANSCRIBER


1775 East Ellen Way 


Sandy, Utah 84092
801-523-1186 
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SALT LAKE CITY, UTAH; SEPTEMBER 15, 20151


JUDGE FAUST2


(Transcriber’s note:  Identification of speakers3


may not be accurate with the audio recordings.) 4


PROCEEDINGS5


THE COURT:  This is Sean Kendall vs. Brett Olsen et6


al, Case No. 150900558.  7


Are we on the record?8


CLERK: Yes.9


THE COURT: May I have appearances please?10


MR. ANDERSON:  Yes, Ross Anderson representing Sean11


Kendall and Mr. Kendall is here with me.12


MS. SLARK:  Samantha Slark, representing Salt Lake13


City and the individually named defendants and I have Mark14


Kittrell here at counsel table with me whose also an attorney15


with the Salt Lake City Attorney’s Office.  16


MR. LOTT:  I’m Phil Lott for the Attorney General’s17


Office.  If the Court reaches the issue of constitutionality18


of the undertaken statute, I’m here to address that.19


THE COURT:  Okay. And I’ve read your memo, so...20


MR. LOTT:  Thank you.  21


THE COURT:  Mr. Anderson. 22


MR. ANDERSON:  Your Honor, if I may, just one more23


3-ring binder.  Sorry about that but I think it will make24


things a lot easier in the long run.25
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THE COURT:  Okay, good.1


MR. ANDERSON:  Approach the bench?2


THE COURT:  You may, sure.  3


MR. ANDERSON:  Those are courtesy copies of some of4


the authorities we’ve cited.  5


THE COURT:  Okay.  Ready to go?  6


MR. ANDERSON:  Yes, Your Honor.  If I might suggest7


perhaps just to put all this in context, maybe an opening8


statement and then - 9


THE COURT:  That would be fine.10


MR. ANDERSON:  - I’ll call the witnesses and -11


THE COURT:  However you want to do it.12


MR. ANDERSON:  - and closing argument.  13


MS. SLARK:  I do have a suggestion of how to14


proceed, since Mr. Anderson has got several motions before15


the Court which are purely legal motions, I would suggest16


that maybe we start by addressing the legal motions which17


will be the motion to strike and the facial challenge and18


then move to have Mr. Anderson’s address with an opening19


statement and the evidentiary hearing on the contested part.20


THE COURT:  Doesn’t matter to me.  21


Mr. Anderson?  22


MR. ANDERSON:  Well, I’m just concerned about23


imposing - 24


THE COURT:  Everything is going to be taken under25
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advisement anyway.  I’m not going to rule right now so, you1


know, put it on anyway you want.  It doesn’t matter to me.2


MR. ANDERSON:  That would be great.  I just don’t3


want to impose further on those that we’ve subpoenaed here4


today.  5


MS. SLARK:  I think it would make a lot of sense to6


put it into context and the motion to strike and - 7


THE COURT:  Do you want to address that first and8


then you can give me your opening?9


MR. ANDERSON:  Sure.  Your Honor, out of all the10


lawyers in the Utah State Bar including many who have handled11


civil rights cases and who have been involved in applications12


for fees or who have received fees, people who have worked in13


the city attorney’s office even, the defendants in this case14


chose - and we submit for very self-serving reasons, because15


they never would have been able to get somebody to say what16


Mr. Kittrell said in his affidavit.  They chose their own co-17


counsel to submit an affidavit in opposition summary18


judgment.  It’s the only affidavit they submitted as to what19


the prospective attorney’s fees are expected to be in this20


case.  21


Now, the rule is abundantly clear and we’ve22


provided Your Honor with many of the authorities but they go23


beyond what we’ve provided.  But for instance under Tab 1 of24


the courtesy copy of the authorities we’ve provided, the rule25
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is generally stated, “It is generally considered a serious1


breach of professional etiquette and detriment to the orderly2


administration of justice for an attorney to take the stand3


in a case he or she is trying.  Thus, an attorney who is to4


testify on material contested facts ought not act as an5


advocate in the same matter.  And if an attorney is going to6


serve as an advocate, he or she should refrain from7


testifying in the action.”  The Advocate Witness Rule,8


there’s even a term for this, and you see it throughout the9


case law, the Advocate Witness Rule prohibits an attorney10


from appearing as both a witness and an advocate in the same11


litigation except under special circumstances.  And that rule12


is not limited to the trial stage of a case but begins to13


operate as soon as either attorney in a case realizes that a14


possible conflict may arise.  And therefore the rule does not15


permit a lawyer to retain control of everything in the case,16


but the literal trial.  17


And that’s been the argument in the past is that,18


well, you can handle everything up to the trial because19


that’s the only thing that our Rules of Professional Conduct20


deals with.  But our Rule of Professional Conduct isn’t the21


one applicable here because that only deals with when the22


lawyer knows that he or she needs to testify, that they’re a23


material witness and there’s no other way to get the24


evidence.  This isn’t that case.  This is exactly the25
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opposite.  They could have found somebody to provide some1


evidence perhaps, I don’t know how anybody is going to2


speculate about, including Your Honor, about what prospective3


fees and costs there’s going to be in this case - and that’s4


one of the major defects of this legislation - but if they5


were going to submit that evidence, go to somebody other than6


co-counsel representing the defendants.  7


Now, we’ve provided a number of case and granted,8


some of them were from other jurisdictions, some of them are9


from the literature, for instance from the Standard Law10


Review Article, it’s under Tab 3 on the first page, it notes11


that the serious ethical and work product questions do arise12


when counsel files an affidavit regarding the merits of the13


litigation where the facts and issues in controversy and14


there becomes a quasi witness offering information with15


respect to substance, rather than process.  So if this were a16


matter - and we see it all the time, declarations of counsel17


submitted, getting exhibits into the record that nobody18


contests.  But if that’s an uncontested matter, it’s not a19


problem.  But this Mr. Kittrell testified to in his affidavit20


that we’d move to strike - and we would seek also to exclude21


his testimony here today and we’ve subpoenaed him only in22


case Your Honor is going to allow his affidavit - but he23


cannot testify because he’s co-counsel in this case and we’re24


not seeking to disqualify him, that doesn’t fix the problem. 25
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The problem is, on the face of it, he’s an advocate and a1


totally biased witness and that’s the only way we submit,2


that any lawyer could ever have submitted any kind of3


testimony, even under oath to the fees and costs contemplated4


to be incurred in this case by or on behalf of the officer5


defendants, is going to be only $12,000.  6


So you’ve got the Whitney Avenue Corporation case7


out of Connecticut and they state that the general rule, an8


affidavit by a party’s attorney should not be used to oppose9


summary judgment.  The cases are consistent throughout and10


they’re the cases under Tabs 1 through 14.  11


But let’s look at what the Utah Supreme Court12


states in the Watkiss and Campbell case versus Follett and13


Son.  That was a case where Watkiss and Campbell were seeking14


attorney’s fees. The opposing counsel put in his affidavit15


about what a reasonable fee would be and the Utah Supreme16


Court - this is under Tab 11 if Your Honor would like to17


follow the language there. And I’m referring on these, just18


for the ease of the Court to the number in the lower right-19


and corner, that’s the West Law print off number.  It’s much20


easier to find.  This is on the fifth page of the Watkiss and21


Campbell case from the Utah Supreme Court at Paragraph 2 and22


3.  “Mr. Spafford’s affidavit presented his personal23


testimony and opinion in the context of an expert witness;24


therefore, it was improper for Mr. Spafford to submit his25
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affidavit and remain as counsel for Follett.”  And then they1


say, well, because it’s improper doesn’t mean it’s not2


admissible and the problem here was Watkiss and Campbell3


didn’t move to exclude it, the way we’re moving to exclude at4


this point.  5


And then the next paragraph says “Although Mr.6


Spafford’s affidavit is admissible, we deem it to be7


generally inadvisable for members of the bar to testify in8


litigation where they personally represent a party.  The need9


for the testimony of counsel must be compelling and must be10


necessary to preserve the cause of action.  As set forth in11


Rule 3.7 above, in the incident case the burden of finding12


another attorney to testify or submit an affidavit stating13


the same facts presented in the Spafford affidavit was low.”  14


And Your Honor, we’ve reached out to members of the15


bar who handle these kinds of cases to submit their16


affidavits.  There is no reason except that they wouldn’t17


probably have been able to obtain the testimony that they18


wanted, but no reason that the city attorney’s office19


couldn’t reach out to someone whose not co-counsel in this20


matter.  21


The other Utah Supreme Court decision, right on22


point, it’s under Tab 12 of the courtesy copies.  That’s23


State vs. (inaudible) and on page number 4 in the lower24


right-hand corner, the Utah Supreme Court stated, “Experience25
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teaches that the roles of advocate and witness should be1


separated.  If an attorney attempts to combine the two rules,2


he is likely to be less effective in each role.  That counsel3


should avoid appearing both as advocate and witness except4


under special circumstances is beyond question.”  5


So, Your Honor, very simply, they’ve had all this6


time, they’ve had all the people among the bar in Utah,7


plenty of experienced people that they could have reached out8


to and the fact that they had to go only to their co-counsel9


to provide the sole evidence that they’re presenting in this10


court for the absurd proposition that their fees and costs in11


the future in this case as to the State claims are only going12


to be $12,000.  That practice by the city attorney’s office13


should be summarily rejected as being counter to the well14


established attorney/witness rule.  15


Thank you, Your Honor.  16


THE COURT:  Thank you, sir.  17


MS. SLARK:  Your Honor, it appears that plaintiff18


has brought this motion merely as a vehicle just to argue,19


make a prejudice argument with regard to the testimony that20


has been submitted by Mr. Kittrell and I state that because21


it is well recognized that Rule 3.7 of the Rules of22


Professional Conduct require an attorney to withdraw if23


they’re going to be a witness as a trial or an evidentiary24


hearing.  That is not the remedy that plaintiff is seeking. 25
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Plaintiff is seeking to rely on this rule to strike testimony1


and its abundantly clear that Rule 3.7 does not provide that2


remedy.  3


First, they haven’t even requested4


disqualification.  That’s the first and most obvious point5


and Rule 3.7 doesn’t provide the remedy to strike.  6


Second, I’m here representing the City defendants7


today.  Mr. Kittrell here is here as a witness.  Rule 3.78


provides for this exact circumstance.  If you look at9


subsection B, it says “An attorney from a law firm can10


represent a client if another attorney is acting as a11


witness.”  It’s just incredibly well established, I’m not12


sure why we’re here arguing this today.  13


And then the Watkiss & Campbell case, another14


surprising helpful authority on this.  In that case, yes, the15


attorney submitted an affidavit.  The big difference there16


was the attorney continued to represent the client at the17


summary judgment hearing.  There wasn’t another attorney18


there like me representing them and then on appeal the issue19


was discussed whether he should have withdrawn and it was20


found, yes, the appropriate scenario there would have been21


for the attorney to have withdrawn.  And the Utah Supreme22


Court specifically addressed whether the affidavit that had23


been submitted would be inadmissible based on 3.7 alone and24


there’s two quotes highlighted here that say, the25
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admissibility of an attorney affidavit is not inadmissible1


just because it’s some attorney.  There’s got to be another2


basis for it not being admissible.  3


And third, in their reply brief and today, Mr.4


Anderson has raised various points about you can only testify5


if it’s absolutely necessary.  An attorney cannot testify6


under any other circumstance.  Again, plaintiff’s distorting7


this rule.  The necessity argument is the circumstances where8


an attorney calls opposing counsel at a trial or an9


evidentiary hearing for the purpose of disqualifying that10


attorney from continuing to represent the opposing party. 11


Obviously, in those circumstances there will be incredible12


prejudice to the opposing party if their attorney was called13


and they were disqualified.  As this argument was raised for14


the first time in reply, we weren’t able to address this15


appropriately in briefing but there’s an ethics opinion on16


this which is incredibly helpful which I’ve brought with me17


today.  And it discusses that very scenario and why18


necessitate - and the issue of necessity is so important in19


that situation.  20


And now I’m going to address this issue of why21


couldn’t we find somebody else, why didn’t we go to somebody22


else?  Well, quite simply, who would be the most qualified23


person to consider how much time should be spent, is24


necessary to spend on a case?  Well, obviously somebody whose25
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familiar with the case, somebody that is the attorney for the1


police department, that’s reviewed the claims and is familiar2


with the claims.  They’re going to be the most qualified3


person to know what works needs to be done on the case.       4


  Second, somebody that currently works for the Salt Lake5


City Attorney’s Office, they’re going to be most familiar6


with the practices and procedures of the Salt Lake City7


Attorney’s Office.  They’re going to know how in-house8


counsel rates are calculated, what would be charged in this9


kind of scenario for an attorney fee.  Why would we go to10


outside counsel, ask them to educate themselves about a case11


that they know nothing about, practices that they know12


nothing about, and then prepare themselves to testify? 13


Clearly, the most qualified person will be somebody in our14


own office that’s familiar with the claims.  15


And then finally, Rule 3.7 itself provides a caveat16


that testimony relating to the nature and value of legal17


services rendered in the case is permissible from an18


attorney.  So that’s subsection A-2 out there on your rule. 19


Plaintiff has sought to distinguish this scenario saying,20


well, that’s only permissible where legal services have21


already been rendered and they’re testifying with regard to22


legal services that have been, you know, at the end of the23


case where you’re testifying to the amount of attorney hours. 24


Well, the rationale of permitting testimony with regard to25
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attorney hours after a case applies equally to this scenario. 1


Why is that permissible in that scenario?  Well, it’s2


permissible because that attorney is the person most familiar3


with the work and can testify most appropriately with regard4


to the work rendered.  Well, that rationale applies here. 5


Whose the most familiar with the case and the work that will6


be done in the case?  Somebody that’s involved with the case. 7


And finally, Mr. Anderson has cited to numerous8


out-of-state cases saying that they stand for the proposition9


that you absolutely can’t testify and it’s a violation of the10


witness advocate rule.  I would ask the Court to reference11


footnote 2 in our opposition to the motion.  In that footnote12


we point out that those cases are not - are clearly13


distinguishable.  In that one case from the Seventh Circuit,14


the issue was concerning the attorney’s personal knowledge,15


nothing to do with a violation of 3.7.  The same for a case16


from the Southern District of Indiana Reid v. Ford Motor17


Company and the issue was with regard to the personal18


knowledge.  The attorney in that case was summarizing the19


evidence in the case.  And I would encourage Your Honor to20


read through footnote 2 and see that the citation to out-of-21


state authorities is just not helpful in this scenario. 22


Here, we have a decision from Watkiss & Campbell from the23


Utah Supreme Court that says attorney affidavits are24


perfectly okay, you need to find another ground to find that25
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they’re not admissible.  We have Rule 3.7 which clearly says1


the remedy is disqualification, it’s not striking the2


testimony.  3


If Mr. Anderson wants to move for disqualification,4


fine.  Mr. Kittrell is not even representing clients here5


today, I am.  6


MR. ANDERSON:  It seems like they want to have it7


both ways, Your Honor.  On the last pleading filed by the8


City, stated on the top, “Counsel for the defendants,9


Samantha J. Slark and Mark E. Kittrell.  So he’s just going10


to bounce in and out of this case and as co-counsel submit11


his affidavit?  12


Now, it’s a complete red herring to talk about Rule13


3.7.  We’re not seeking disqualification.  We’re not saying14


that this is a case where he should have recognized that his15


testimony was necessary at trial and therefore needs to get16


out as the case before trial.  We’re saying just the17


opposite.  It’s not necessary for him to present his18


testimony and that is what’s in violation of the well19


established common law rule including in the state of Utah. 20


Now, when she says that Watkiss & Campbell said it’s21


perfectly okay for an attorney to submit an affidavit on22


summary judgment.  The Watkiss & Campbell case says exactly23


the opposite, Your Honor.  They say - how can she read it24


that way?  It says, Mr. Spafford’s affidavit presented his25
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personal testimony and opinion; therefore, it was improper1


for Mr. Spafford to submit his affidavit and remain as2


counsel.  Then they say, although his affidavit is admissible3


because he did have the qualifications to testify, they say4


we deem it to be generally inadvisable for members of the bar5


to testify in litigation where they personally represent a6


party.  We’re not seeking Mr. Kittrell’s disqualification. 7


We’re saying it’s absolutely wrong from the get-go for him to8


be submitting an affidavit where he’s appeared as co-counsel,9


especially when it’s so unnecessary.  10


Now, under the Barnes case and that’s under Tab 5,11


under Footnote 7 and again, the cases are replete with state12


of the rule.  There they say the plaintiff’s counsel filed13


his own affidavit, a practice we do not encourage and14


strongly disapprove.  Under the Gilley case, under Tab 6 on15


page, the page numbered 6 on the bottom right-hand corner,16


“When an attorney who represents a party is an affiant in17


support of a motion for summary judgment, he or she is a18


witness.  Allowing an attorney to ascend the witness chair to19


expound the controlling testimony for the client’s case blurs20


the necessary distinction between advocate and witness on21


which our adversary system depends.”  And then they go on to22


say that this rule prohibiting counsel from submitting their23


own affidavit applies as well at the summary judgment stage. 24


Then the Sumara case under Tab 7 on page numbered 525
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that says, “Where evidence is easily available from other1


sources an absent extraordinary circumstances or compelling2


reasons, an attorney who participates in a case should not3


serve as a witness.”  And the McIntosh case, I’ll end with4


that because - but I think this is very well stated in that5


case under Tab 8.  “When an affiant is an attorney in the6


case” - which Mr. Kittrell has been from the beginning - “and7


the affidavit is submitted in support of a motion” which he8


did in this instance, “whether attached to the motion itself9


or to the brief, it is tantamount to the attorney testifying. 10


We have repeatedly admonished members of the bar that an11


attorney cannot serve as both a witness and an advocate in12


the same action.”  That is the common law rule, you don’t13


have to go to 3.7 because it doesn’t apply in this instance. 14


And the common law rule and she, counsel for the City and the15


other defendants completely failed to address the Utah16


Supreme Court’s decision in State vs. Leonard where they17


indicated very clearly that the two roles of advocate and18


witness, counsel must avoid appearing both as advocate and19


witness under special circumstances and that rule is beyond20


question.  21


Your Honor, the affidavit of Mr. Kittrell should be22


stricken.  The law is abundantly clear both in this state and23


throughout the country.  Rule 3.7 does not save him. It24


doesn’t apply because is testimony simply wasn’t necessary. 25
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They could have found what they were looking for, perhaps1


they couldn’t and that’s why they used Mr. Kittrell, but they2


could have gone to other lawyers to get some information to3


submit with respect to the motion for summary judgment.4


THE COURT:  Well, I think the argument that Ms.5


Slark made pertaining to the city attorney’s office and what6


its hourly rate may be, totally different than what a private7


attorney would charge.  8


MR. ANDERSON:  It is, and it’s totally different9


from what they - 10


THE COURT:  So - 11


MR. ANDERSON:  - totally different from what they12


have claimed in other cases which we’ll show today as well. 13


They’re totally manipulating this, Your Honor.14


THE COURT:  Well, they may or may not be.  I15


understand where you’re - what your driving at - but on the16


other hand, it makes some sense to me, I’m not ruling on it17


right now.  I’ve read it, I know the issues and I know where18


you’re coming from and I will address it at some point in19


time.  So let’s get on with this hearing.  20


MR. ANDERSON:  Thank you, Your Honor.  21


This case involves some fundamental principles that22


go to the heart of the judicial system, go to the heart of23


what our Constitution is, what a constitutional republic is. 24


And our legislative and executive branches are, most of us25
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well know, already rigged in favor of those who have the1


money and power to buy legislation, buy elections and even2


buy public policy.  If there is to be any semblance of our3


system of checks and balances, Your Honor, if there’s4


anything left of our system, of the separation of power5


contemplated by the founders in our Constitution, the courts6


are the last refuge of hope for those who seek equal justice,7


those who seek a principled application of the rule of law.  8


Our system of government and even our judicial system in many9


instances, has become a two-tiered system.  Instead of10


justice and liberty for all, it is more about who has the11


money and the power.  The wealthy and the powerful escape12


application of the law while those without the money or power13


get whipsawed between an often vicious application of the law14


against them, while at the same time being unable to assert15


their own affirmative legal claims because of the obstacles16


facing them in gaining access to the courts and the favored17


status of the wealthy and powerful, including governmental18


entities and agents who are, as is abundantly clear, the19


recipients of special discriminatory legislation.  The cost20


of legal representation are outrageous.  The laws are21


incredibly biased in favor of powerful interests as reflected22


by the governmental immunity act in this state and now,23


almost uniquely in the country, the only state where we found24


anything close to this is in the state of Idaho.  But now25
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people are told that if they seek to bring to justice law1


enforcement officers as a special class, law enforcement2


officers who have abused their power, they must, one, face a3


horrendous, potentially ruinous prospect of having to pay4


perhaps hundreds of thousands of dollars in attorney’s fees5


and costs if they lose even though they bring meritorious6


claims in good faith; and two, they must now post a bond in7


an amount that no one without a heretofore undiscovered8


judicial crystal ball, could determine without the most9


reckless and capricious speculation and conjecture.  10


Even if this Court finds Plaintiff Sean Kendall11


impecunious as he is under the Utah impecuniocity statute,12


that does not resolve the very serious constitutional issues13


presented here.  I know that there’s an inclination, we avoid14


constitutional questions and throwing out statutes when we15


can get around them, but Your Honor, no, in our judicial16


system, should have to go through the obstacles presented by17


state law to get to the point that they can finally file a18


lawsuit vindicating their crucial state legal protections,19


vis-a-vie law enforcement officers.  20


So taken together, the statutory scheme is in gross21


violation of equal protection, substantive, and procedural22


due process, the freedom to petition government for redress23


of grievances and the Constitutional right to access to the24


courts for a remedy.  Justice Freeman said it well in the25
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Body vs. Connecticut case, “Courts are the central dispute1


settling institutions in our society.  They’re bound to do2


equal justice under law to rich and poor alike.  They fail to3


perform their function in accordance with the equal4


protection clause if they shut their doors to indigent5


plaintiffs altogether” and as we’ll show, much of the case6


law talks about - and you can’t put up all these burdens even7


though none indigent plaintiffs.  “Where money determines not8


really the kind of a trial a man gets but whether he gets9


into court at all, the great principle of equal protection10


becomes a mockery.”  11


Your Honor, we’re challenging the Bond Statute,12


Section 78-B(3)104 and the cost undertaking statute under the13


Governmental Immunity Act, special legislation that applies14


only when you sue government officials or entities under 63,15


Section 63G-7-601.  They’re the same flaws implicit although16


one has become more of a, a routine kind of thing the courts17


have addressed just because it’s been on the books for a long18


time; but the court under both of those statutes is to set19


the amount based on what?  What guidance does Your Honor have20


in setting these amounts?  You look at the statutes. 21


According to what procedures?  The courts are provided no22


guidance whatsoever as to what the courts are to take into23


account.  The bond in the undertaking statutes make a mockery24


of the concept of due process, the open courts, equal25
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protection and freedom to petition government and the concept1


of justice for all.  Not only the bond requirement, but the2


prospect of an award of attorney’s fees even in meritorious3


cases is a vivid example of the two-tiered system of justice4


prevailing today, aided and abetted in this instance by the5


Utah Legislature and certain judges who deal in grand6


abstractions rather than the pragmatic, very real7


consequences of laws that promote obstacles to justice for8


the ordinary person.  9


Thank you, Your Honor.  10


MS. SLARK:  Mr. Anderson has stood here today and11


made some very patriotic arguments about the access to the12


court and how everybody should have access to the court.  But13


his argument overlooks some, several very important points. 14


First, the statutes at issue apply only to state law claims,15


they don’t apply to federal law claims.  Clearly, Mr.16


Anderson is bringing on behalf of his client, federal,17


constitutional claims.  Plaintiff could have brought those18


claims at any time since June 18, 2014 and he has decided not19


to do so.  It’s not the city’s fault that he hasn’t done so,20


that’s his choice.  21


Second, the Utah Supreme Court precedent clearly on22


point that states that if Mr. Kendall indeed is impecunious,23


he has access to the courts and he can bring these state law24


claims.  But rather than just coming to the court and asking25
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for a determination of his impecuniocity and whether he can1


afford a bond or what the amount of the bond, he’s chosen to2


challenge the facial constitutionality of this bond statute3


and the undertaking statute and this seems to be an4


incredibly unusual choice for Mr. Anderson - for Mr. Kendall5


to have made because there’s a Utah Supreme Court case6


directly on point that says that this statute is facially7


constitutional and it also directs what needs to be done in8


these circumstances.  9


Third, some other claims at issue today are state10


constitutional claims.  These are duplicative of Mr.11


Kendall’s federal constitutional claims.  Again, he’s not12


being barred from bringing his claims.  13


Fourth, and I think this issue is important and14


will become even more important with the final part of this15


hearing today.  Mr. Anderson very - I mean Mr. Kendall very16


publically raised money for this very purpose, for bringing17


an action against Salt Lake City and its police officers.  He18


stated on his website, all donations will be used to fight19


the Salt Lake City Police Department in a court of law.  20


And finally, in this action, the plaintiffs are21


seeking to point the finger at the City and say they’ve been22


completely unreasonable in barring Mr. Kendall access to the23


courts.  They overlooked an important fact here, the laws of24


the state of Utah are passed by the legislature.  Members of25
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the legislature are voted for by the people of the state of1


Utah, they’re the voice of the people of the state of Utah. 2


Once this legislation is passed, the City, this Court,3


everybody else is bound to follow that legislation until that4


legislation is changed or until a court finds that it’s5


unconstitutional.  So that’s why we are here today.  6


And here we have a situation where we have7


legislation that was passed but thought that it was8


appropriate to impose attorney’s fees, an attorney’s fees9


provision in situations where somebody wishes to bring state10


law claims against a police officer.  Now, this attorney’s11


fees provision applies to both sides.  If the City prevails,12


it gets its attorney’s fees.  If it loses, Mr. Kendall gets13


his attorney’s fees.  14


And what does this statute do to - what’s the bond15


requirement of this statute?  Well, the bond requirement16


portion is just to ensure it’s ability to collect a judgment17


at the end of the day.  Obviously Mr. Kendall can collect his18


attorney’s fees from the City and what the statute does is19


just require some minimal bond to be put in place, or some20


bond be put in place so that if the City prevails, there’s21


something for the City to go to to collect its attorney’s22


fees.  23


Finally, a really important point, this bond only24


gets called on if Mr. Kendall loses, if the claims have no25
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merit.  1


So with this background I’ll turn to the2


substantive arguments that have been made in this facial3


challenge and I think that the very first and most important4


point is that the Utah Supreme Court has already decided this5


point in Zamora - and I have copies of that case with me -6


the Utah Supreme Court found that it was facially7


constitutional.  8


If you look at the paragraph that starts with five9


and we see no persuasive reason to disagree with the10


propositions that support the validity of the statute and11


then if you jump to the bottom of the next paragraph and12


“therefore, it is our view that the statute in question is13


not necessarily unconstitutional as applied in usual and14


ordinary circumstances.”  15


Honestly, Your Honor, I’m not sure we need to16


proceed any further because this Court is bound by a decision17


of the Utah Supreme Court that finds that this statute is18


constitutional and until the Utah Supreme Court makes a19


decision otherwise, all of us are bound by that decision.  20


Mr. Anderson has sought to draw a distinction21


between the statute that’s currently in place and a prior22


statute claiming that they’re fundamentally different.  But23


you need to look no further than the plain language of the24


two statutes to see that the operative provisions from that25
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provision are in place in the new statute.  In the Zamora1


decision the Court found that it was important to the2


constitutionality of the statute that the Court have the3


ability to fix the bond and that it could decide if the4


plaintiff was impecunious and not able to afford the bond. 5


And so there was no access to the Court’s issue.  The6


language of the amount being fixed by the court is in the7


prior statute and it’s in the current statute.  (Inaudible)8


being able to see it.  9


Interestingly, a bill was introduced this last10


legislative session seeking some amendments to this, to this11


statute and that bill didn’t pass.  So the legislature has12


confirmed its intent that it would like a attorney’s fees13


provision to remain in place and a bond requirement.  14


And finally, I went and I listened to the15


recordings of when that bill was being presented to the16


floor.  Jackie Biskupski was the sponsor to that bill.  She17


represented to the House of Representatives twice on two18


different days but there were no substantive - there were19


only technical change, no substantive changes were made to20


that bill.  Again, when that bill hit the Senate floor, the21


same representations were made.  It was a large22


recodification bill, no substantive changes were made.  So we23


have a statute that’s been in place, the Utah Supreme Court24


has considered the constitutionality of it, found that it is25
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facially constitutional, found that the - set out the1


procedure for a court to follow to decide whether it is going2


to be unconstitutional as applied to an individual plaintiff;3


and until that changes, our hands are tied.4


Mr. Anderson made some other arguments with regard5


to due process.  I think that can also be fairly easily6


addressed.  One argument, how is anyone suppose to know what7


to do with this scenario?  How are you suppose to get to8


court?  Well, as I’ve kind of been hammering on of the Utah9


Supreme Court case, it tells us what to do and even more10


helpful, there’s a federal rule, a local federal rule that11


tells us what to do.  Subsection C, of local Rule 67-112


states, “If you’re required to file an undertaking or a bond13


as required by state law, go ahead and file that with the14


clerk in a minimum of $300 and then the court can decide15


whether it needs to be more at some point.  Any substantive16


due process argument has been adequately dealt with by the17


Zamora decision.  They found that it was rationally related18


to the purpose of discouraging frivolous lawsuits and to19


ensure - and then there’s obviously a second reason, to20


ensure that if a lawsuit is brought that has no merit and the21


City prevails or whichever government entity is at issue,22


then there’s an ability to put up the attorney’s fees which23


are awarded to both sides.  24


Argument has been made in this case that there’s25
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other statutory provisions that can contemplate this1


scenario.  The fact that there’s another statute in existence2


doesn’t make - that could cover some situations that are3


similar, doesn’t make the statute unconstitutional.  A4


statute is not unconstitutional just because there are other5


means to get there, it’s not the most efficient means to get6


there but also, the statute that plaintiffs have pointed to7


in their briefs, the bad faith 78B-5-825 statute, it has8


completely different standards.  You have to show different9


basis to get to your, to get an award of attorney’s fees in10


those scenarios.  So it’s just not analogous.  You have to11


show that the claims are without merit and also brought in12


bad faith.  In this circumstance it’s just the prevailing13


party, attorney’s fees, provision that we’re dealing with.14


There’s no lack of procedural due process.  We’re15


all here today to find out what bond should be set.  Zamora,16


I’ve beaten to death the issue of the open courts violation. 17


There’s no open courts violation because if Mr. Kendall is18


truly impecunious the bond would be waived.  The same19


situation with the item that this is a violation of a right20


to petition government.  21


And finally, this violation of equal protection,22


again, the Supreme Court has dealt with that.  A decision23


directly on point is Snyder which has been cited by the City24


in its briefing.  In that case the Court found that there was25


00649







27


not an equal protection violation and here, Mr. Kendall is1


not being treated any differently from anybody else.  Anyone2


that brings a claim against the police officer, subject to3


this requirement, he’s not being singled out for any kind of4


protective class or any kind of different class scenario.  5


So, in summary, I think the Court’s decision is6


incredibly easy.  The Utah Supreme Court has already7


addressed this issue, has found that the statute is facially8


constitutional.  Until that decision is changed by the Utah9


Supreme Court, we all need to operate underneath that.  I’m10


going to leave argument for the undertaking, with regard to11


the Undertaking Statute, to the AG’s office.  They had more12


thorough briefing on that and I think that’s appropriate.  13


MR. LOTT:  Good morning, Your Honor.  I’ll be14


brief.  The primary thing I wanted to point out was number15


one, history of the Undertaking Statute.  It was included as16


part of the original Utah Governmental Immunity Act that was17


passed in 1965 and interestingly the amount of the18


undertaking was set at $300 in 1965.  It’s been the same19


amount since then.  There have been hundreds and probably20


thousands of lawsuits that have been filed against21


governmental entities since 1965 and, if anything, the $30022


amount is less significant now than it was back in the ‘60s23


and ‘70s.  24


The primary thing I think the Court needs to look25
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at in this specific case is a question of standing to even1


challenge the Undertaking Statute.  Here Mr. Kendall has2


clearly admitted that he’s willing to pay the $300 in his3


revised affidavit on Page 8 at paragraph 43 he states, quote,4


“I am willing and able to post $300 to satisfy the cost and5


Undertaking Statute if that is the amount set by the court.”  6


     The second point on that is Salt Lake City has7


specifically advised the Court in their opposition to8


plaintiff’s motion for summary judgment at Page 17 that9


quote, that Salt Lake City, quote, “Does not request an10


undertaking of more than $300 which plaintiff admits he can11


afford.”  As the Court is well aware, given undisputed facts12


regarding a standing issue in the context of a constitutional13


challenge, the Court really should not address the14


constitutional challenge if there’s no standing and it’s our15


position that there is no standing here for the Court to even16


reach that issue and we’ve cited case authority for that in17


our briefing.  18


We’ve also in our briefing addressed the19


substantive and procedural due process questions.  The20


primary inquiry, if the Court does desire to reach the21


constitutionality question is whether the requirement is22


rationally related to a legitimate state interest.  We’ve23


identified what have been pointed out by courts and also in24


the statute itself regarding the legitimate state interests25
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that are present here; number one, discouraging nuisance1


lawsuits; and number two, ensuring that the government will2


recoup at least some portion of costs that may be awarded at3


some point.  4


And I don’t want to take time away from the5


parties.  We would submit it basically on what we’ve filed6


with the Court unless the Court has a question for us.7


THE COURT:  I do not.  I’ve read your memo.8


MR. LOTT:  Thank you.  9


MR. ANDERSON:  Your Honor, I thought we would just10


call witnesses and then engage in further argument.  If I11


could just address very briefly - 12


THE COURT:  I’ve reviewed - 13


MR. ANDERSON:  - one fundamental point.14


THE COURT:  You’ve got the morning.15


MR. ANDERSON:  Thank you.  16


Okay. Zamora relied - Utah Supreme Court in the17


Zamora decision which defense counsel keeps saying is18


dispositive and why are we here since Zamora is on the books. 19


Zamora addressed a very different statute.  I don’t care what20


a legislature represented to fellow legislators.  You look at21


the language of the statute, there are major substantive22


differences.  Zamora focused on the language under the prior23


statute where it said that the bond shall be, quote, “In an24


amount fixed by the court.”  And the Supreme Court read that25
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as meaning that it would permit - this is the Supreme Court’s1


language, that that would permit the court to fix the bond in2


accordance with the plaintiff’s circumstances however3


impoverished he may be and yet allow him access to the court4


to seek justice as assured by Section 11 of Article I which5


is the Open Courts Clause of our State Constitution.  So it6


was the very flexibility of the prior statute that the Zamora7


Court relied upon to find that the statute was8


constitutional.  9


The statute now on the books that we’re facing10


provides none of that flexibility.  It doesn’t say, ahhh,11


Your Honor, just listen to Sean Kendall and take a stab at it12


and put in a figure that would take into account his13


circumstances.  It’s nowhere there.  14


The present statute that we’re attacking is called15


the Bond Statute, 78B-3-104 says in subsection 2, “The bond16


shall cover all estimated costs and attorney’s fees the17


officer may be expected to incur in defending the action in18


the event the officer prevails.”  So what they’ve done with19


this new statute is strip any of the discretion the court20


had, the Zamora Court found to be so essential to the21


constitutionality of the prior statute and leave the court22


with zero discretion to take into account the plaintiff’s23


circumstances.  So this is a matter of first impression. 24


It’s a very different situation.  We’re plowing new ground on25
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a statute that basically slams the door on justice, on any1


access to the courts for those who cannot afford the bond and2


let’s not forget the non-indigent.  This isn’t just a matter3


of its unconstitutional as applied in this case where we can4


get around it by applying the impecuniocity Statute, it is5


facially unconstitutional because it burdens, without any6


reasonable basis, even those who could afford to pay the7


bond.  If you or I walked in, had our head bashed in8


unlawfully by a police officer, what is the deterrent factor9


in terms of saying, well, we want to pursue our state claims? 10


And you heard a lot from opposing counsel about, well, they11


could have filed their federal claims, what’s the big deal? 12


We’re in state court right now.  How do you say that state13


constitutional protections, statutory protections and common14


law protections are just to be thrown out the window, let’s15


disregard them because the state legislature has passed this16


suppressive bond legislation and let people go have their fun17


with their federal claims and forget about any of the18


protections of state law.  It’s fundamental, Your Honor, that19


it’s for the plaintiff to decide how plaintiff is going to20


proceed and there’s certainly many instances where state law21


provides protections that are nowhere found under federal22


law.  23


With that, Your Honor, I’d call Sean Kendall.24


THE COURT:  Come right over here, Mr. Kendall. Come25
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right here. 1


THE WITNESS:  Thank you.  2


THE COURT:  Right here, just right here.    3


SEAN THOMAS KENDALL4


having been first duly sworn, testified5


upon his oath as follows:   6


DIRECT EXAMINATION 7


BY MR. ANDERSON:8


Q Would you state your name please?9


A Sean Thomas Kendall.10


Q And Mr. Kendall, you’re the plaintiff in this11


matter?12


A Yes, I am.13


Q And do you, could you explain to the Court what it14


is you’re seeking to do ultimately with regard to the killing15


of your dog, Geist?16


A Ultimately I’d like the officers and the police17


department to be responsible for the law that they violated,18


the emotional harm that they inflicted on me as well as the19


damage of the private property in the killing of Geist.20


Q And I show you what’s been marked as Exhibit P-1,21


is that the initial notice of claim that you authorized to be22


filed with the City on your behalf?23


 A Yes, that’s correct.24


Q And you read that and agreed with the factual25
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statements in that notice?1


A Yes, I did.2


MR. ANDERSON:  Okay Your Honor, I’d offer Exhibit 3


P-1.4


THE COURT:  Any objection?5


MS. SLARK:  It’s been stipulated to.  6


THE COURT:  P-1 is received.7


(Plaintiff’s Exhibit 1 is received) 8


Q (BY MR. ANDERSON)  Mr. Kendall, could you describe9


what it is you understand happened with regard to your dog,10


both based on what you found and what was described to you?11


A Yes. So on June 18th of 2014 I was at work and12


received a phone call, being notified that a missing child in13


the neighborhood was being looked for and during that time of14


the search, a police officer entered my private backyard, was15


encountered by my two and a half year old Weimaraner, Geist,16


felt threatened and resorted to lethal force to protect17


himself.  After receiving the phone call I went home and18


spoke with three officers that were there and they further19


explained the missing child and at that time notified me that20


the child had been found in his own home and that as a result21


of the search for the missing child, Geist was killed.22


Q And was there ever a warrant for that officer to go23


into your backyard?24


A No, there was not and to my knowledge there was no25
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reason to believe that the child was in my backyard. 1


Q And were you told that they were just searching - 2


A Yes, I was told that - 3


Q - (inaudible)?4


A - the commanding officer, I believe the station5


chief, in charge of the search, told officers to search6


backyards, if there was anything that was obstructing clear7


view over the fence, that they were to enter that backyard,8


search the area including out buildings for this missing9


child.10


Q And did you ever hear or learn that there had been11


any reason for drawing a connection between your home or your12


backyard to the supposed missing child?13


A No, from what I understand my backyard was merely14


part of the search.15


Q I show you what has been marked as Exhibit P-2 for16


identification.  Was that an amended notice filed on your17


behalf with the City?18


A Yes, this was an amended Notice of Claim.19


Q And did you read that carefully and do you agree20


with the factual statements set forth in that Amended Claim?21


A I do.  The amendment was to clarify some22


misspellings of last names of officers and correct minor23


details that we were unaware of at the time of the initial24


Notice of Claim.25
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MR. ANDERSON:  Your Honor, I’d offer P-2.1


MS. SLARK:  It’s been stipulated to.2


THE COURT:  It is received.3


(Plaintiff’s Exhibit 2 is received) 4


Q (BY MR. ANDERSON)  Was your dog, Geist, a vicious5


dog?6


A No, he had never had a situation of aggression.  He7


was protective but not aggressive to anyone.8


MS. SLARK:  And Your Honor, I think we’ve gotten9


enough background of this, the testimony with regard to you10


know, the dog is for another day.11


THE COURT:  Actually I’ve read through most of this12


stuff.  So if you want to just get to where you want to go,13


that would be fine.14


MR. ANDERSON:  Okay, great.  I think sometimes - 15


THE COURT:  If you have some exhibits you want to16


get in, feel free to do so.  17


MR. ANDERSON:  Okay.  18


Q (BY MR. ANDERSON)  I show you what’s been marked as19


Exhibit P-3, can you identify those?  20


A Yes, this is a picture of Geist when he was a21


puppy, roughly two months.  The second picture is of Geist,22


Christmas of 2013.  Third picture is Geist and I kayaking in23


a small lake near Vernal.  He was about six months at that24


time.  The final picture was taken three weeks before he was25
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shot.1


Q All right and - 2


MS. SLARK:  Your Honor, I understand that this is3


an incredibly emotional situation for Mr. Kendall and he’d4


like to tell his story but the reality is the case when he5


can tell his story is yet to come.  Today - 6


THE COURT:  I understand that.  7


MS. SLARK:  - is to discuss his debts and assets.8


THE COURT:  - but - 9


MS. SLARK:  And I don’t think that exhibits and10


pictures of Mr. Kendall’s dog are - 11


THE COURT:  Well -12


MS. SLARK:  - helpful - 13


THE COURT:  - I’ll leave it up to Mr. Anderson.14


MR. ANDERSON:  Your Honor, I’d offer Exhibit 3 and15


we’re doing that just to simply provide the human side of16


this, let the Court see what’s at issue.  17


THE COURT:  I understand the human side if that’s18


where you’re trying to go.  I understand.  You’re offering P-19


3?20


MR. ANDERSON:  Yes, Your Honor.  21


THE COURT:  It’s received.22


MR. ANDERSON:  Thank you, Your Honor.23


(Plaintiff’s Exhibit 3 is received) 24


Q (BY MR. ANDERSON)  I’m going to show you Exhibit 425
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for identification, twophotographs, could you identify those?1


A This first photo is a picture of Geist the day he2


was killed laying in the grass on the outside of the patio. 3


This is a west facing view of the garage and the second view4


is a close up of Geist after he was killed.  5


Q And did you take those photographs?6


A I did not, no.7


Q Do you know where those photographs came from?8


A They are part of police evidence that were taken by9


Salt Lake City Police Department after the shooting.10


MR. ANDERSON:  I’d offer Exhibit P-4, Your Honor.11


MS. SLARK:  Same objection. 12


THE COURT:  P-4 is received.13


(Plaintiff’s Exhibit 4 is received) 14


Q (BY MR. ANDERSON)  Mr. Kendall, you’ve been asked15


to go through your financial situation -16


A Yes.17


Q - and describe everything possible with regard to18


any money that you’ve raised, the accounts they’ve been19


deposited into, what your personal assets, income and20


liabilities are?21


A Yes, everything over the last five years, tax22


statements, incomes, as well as money associated with fund23


raising.24


Q Okay.  I’m showing you Exhibit P-5 for25
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identification and is that a Revised Affidavit that you1


submitted to correct some information that you obtained upon2


review of some accounts and also to layout your current3


financial situation?4


A Yes, that’s correct.  Bank statements change and we5


made necessary adjustments to accommodate those changes.6


Q And you did some updating?7


A Yes.8


MR. ANDERSON:  Your Honor, I’d offer Exhibit P-5.9


MS. SLARK:  Our objection would be that it’s10


hearsay, this stuff and so we requested an evidentiary11


hearing today.  We have submitted extensive stipulated facts12


which deal with assets and the stipulated facts and Mr.13


Kendall’s testimony here today appeared to be the appropriate14


testimony.15


THE COURT:  And are you objecting?16


MS. SLARK:  Yes, it’s hearsay.17


THE COURT:  Received.  18


MR. ANDERSON:  It’s a witness’s statement.  Thank19


you, Your Honor.  20


(Plaintiff’s Exhibit 5 is received) 21


Q (BY MR. ANDERSON) Mr. Kendall, if you could22


describe, we want to get through this fairly quickly but I23


know it’s getting more and more complicated as we went24


through.  Could you describe what you have done and why to25


00661







39


raise money through Go-Fund Me and Pay Pal?1


A Yes, originally I didn’t begin fund raising.  It2


wasn’t a thought after the initial incident.  I had a close3


friend who anticipated a legal situation and so they created4


both the Go Fund Me account as well as a Mountain American,5


excuse me, America First Credit Union Saving account that all6


that money was eventually deposited into.  The fund raising7


was just in anticipation of any legal expenses associated8


with the death of Geist.  9


Q And just to get through this whole - I understand10


this is leading but it’s probably detailed, minor matters if11


there’s no objection.  You initially received $576.73 that12


you put into your own account and then transferred into an13


account that was especially set up for the deposit of funds14


that were raised for these purposes?15


A Yes, there were a number of deposits into my16


personal bank account during the initial setup of Go Fund Me 17


that was later transferred to the American First Credit18


Union; however, I missed one deposit that was made the day19


after anticipated and so that deposit was later made after20


reviewing all of my financial statements, and that was21


eventually deposited into the America First Credit Union22


account.23


Q Thank you.  24


MR. ANDERSON:  Your Honor, I haven’t been giving25
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these to the clerk, would you like me to do that as I go1


along?2


THE COURT:  Now these (inaudible).  3


MR. ANDERSON:  Thank you.  4


Q (BY MR. ANDERSON) So what was the purpose for5


setting up the Go Fund Me - can you explain very briefly what6


Go fund Me is?7


A Go Fund Me is a social media website that’s8


designed to help online deposits of finances.  It’s a private9


company that takes a small percentage out in exchange of10


transferring and managing donations.11


MR. ANDERSON: May I ask, does Your Honor have the12


courtesy copy of the exhibits so you can follow along?  Okay. 13


Thanks.  14


Q (BY MR. ANDERSON) Let me show you Exhibit P-6.  Is15


that a current, the most current available statement from Go16


fund Me?17


A Yes, barring any recent deposits that I’m not aware18


of over the last two days, yes, that’s the most current and19


up-to-date Go Fund Me account.20


Q Within the last few days?  Yes?21


A Yes, that’s correct.22


Q And then it shows completed, $22,840.99.  Does that23


mean those amounts were automatically deposited in your24


America First account?25


00663







41


A Yes, minus the handling fee that Go Fund Me1


deducts.2


Q Oh, they’ve already deducted that and then3


automatically deposited it to your account, right?4


A Yes. 5


MR. ANDERSON:  I’d offer P-6 Your Honor. 6


MS. SLARK:  It’s been stipulated to.  7


THE COURT:  P-6 is received.8


(Plaintiff’s Exhibit 6 is received)9


Q (BY MR. ANDERSON)  Could you describe what the Pay10


Pal Account is?11


A Yes, the Pay Pal Account is a separate account that12


we, that I established to help manage the sales of tee shirts13


and stickers, various other Justice for Geist items that14


supporters across the United States have requested and15


purchased.  That money again, has also been deposited into16


the America First Credit Union account.17


Q And identify P-7 for identification.18


A Yes, this is a summary of the Pay Pal account as of19


September 7, 2015 with an available balance of $9.41.  20


Q Okay. And the way this works, eventually those21


amounts are accumulated and then automatically deposited in22


your America First account?23


A Yes. 24


MR. ANDERSON:  I’d offer P-7 Your Honor.  25
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MS. SLARK:  It’s been stipulated to.1


THE COURT:  P-7 is received.2


(Plaintiff’s Exhibit 7 is received) 3


Q (BY MR. ANDERSON)  Is Exhibit P-10 a current4


balance of your America First account as of September 7,5


2015?6


A Yes, that’s correct.7


Q And that’s in the amount of $1,229.41?8


A Yes. 9


Q So that is an account where only funds raised with10


respect to your activities surrounding the death of Geist11


were deposited; is that correct? 12


A Right, all funds go to that single account.13


Q And no other funds?14


A No other funds.15


MR. ANDERSON:  Offer Exhibit P-10.16


MS. SLARK: So stipulated to.17


THE COURT:  P-10 is received.18


(Plaintiff’s Exhibit P-10 is received) 19


Q (BY MR. ANDERSON)  I’m going to show you Exhibit P,20


it’s been marked P-11 for identification.  Can you identify21


those documents?22


A Yes, these are all of the receipts, and America23


First Credit Union stubs from all expenses associated to24


activities for education, awareness and legal fees for the25
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Justice for Geist accounts.1


Q Okay, can you identify, just give us some examples2


of what those receipts are for?  For instance, on the front3


it says Guitar Center.4


A Yes, one of those receipts was from Public5


Announcement System that was used at one of the Justice for6


Geist rallies.  Another expense was for the Freedom of7


Expression Permit that’s required by the state of Utah,8


various other things, receipts for the tee shirts and the9


stickers that were purchased to continue fund raising events10


as well as all receipts associated with legal fees.11


Q And are those the sorts of expenditures that you12


were representing as you raised the money through Go Fund Me13


that the money would be used for?14


A Yes, I did.  There were some changes to the15


description of the Go Fund Me account over the past year and16


a half that it’s been available; however those funds have17


only been used related to the organization I would, I guess,18


Justice for Geist.19


MR. ANDERSON:  Offer P-11, Your Honor. 20


MS. SLARK:  It’s been stipulated to.21


THE COURT:  P-11 is received.22


(Plaintiff’s Exhibit 11 is received) 23


Q (BY MR. ANDERSON) Did you set up the Go Fund Me24


account?25
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A No, I did not.1


Q Did you have somebody help you with that?2


A Ummm, I had a friend in Southern Nevada set up the3


account and then after roughly three months of managing the4


account it was transferred over to me and that was why those5


first few deposits from the Go Fund Me went to my personal6


account.  Once I had gained access to the Go Fund Me account7


that was also switched to the America First Credit Union8


account.9


Q Mr. Kendall, did you ever represent to anyone from10


whom you were raising money, through Go Fund Me, Pay Pal or11


anywhere else that the money that they were contributing12


would go toward payment of a bond for attorney’s fees and13


costs in order to bring your state law claims?14


A No, I did not.  I wasn’t even aware of the Bond15


Statute until February of this year.  16


Q I show you what’s been marked Exhibit P-12 for17


identification.  Can you identify that?18


A Yes, this is a screen shot of the Go Fund Me19


account.  It has the description of the situation, who I am,20


the purpose behind the account and what the money would21


ultimately be used for.22


Q And did you write or approve that text?23


A I did, yes.  This is the most recent edit of that24


text.25
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Q And through that text were you, was it your1


intention that you were explaining to those who might2


contribute to your cause, what their money would be used for?3


A Yes.  Ummm, I feel that people need to know what4


that money is being used for and that it’s used5


appropriately.  That’s why I maintained all the receipts and6


expenses associated with the killing of Geist.7


MR. ANDERSON:  Offer Exhibit P-12, Your Honor. 8


MS. SLARK:  Stipulated.9


THE COURT:  P-12 is received.10


(Plaintiff’s Exhibit 12 is received)11


MR. ANDERSON:  And Your Honor, I would note that12


that document says that, says as follows, “I live in Salt13


Lake City, Utah, and I am looking for support to ensure no14


one else has to experience this type of loss.  Geist was15


merely protecting his property from an unknown intruder when16


the officer entered the yard looking for a lost child and17


instead of walking away or using non-lethal means, he killed18


Geist.  My goal is to take this terrible event and set a19


precedent that police departments must have training and non-20


lethal policies in place to prevent the destruction of a21


family when their pets are needlessly killed.  All donations22


will be used to fight the Salt Lake City Police Department in23


a court of law.”  24


Q (BY MR. ANDERSON)  Were those your words?  Did you25
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approve that text?1


A Yes.2


Q And Mr. Kendall, you say that’s the latest edit. 3


In any of the edits on Go Fund Me or anything presented4


through Pay Pal, did you ever suggest that any of the money5


donated would ever be used for a bond to cover potential6


costs and attorney’s fees for the officers that you intended7


to sue?  8


A No, I did not.9


Q Did you obtain a solicitation permit from the state10


of Utah in order to raise money?11


A Yes, I did.  I was unaware of the initial12


solicitations permit and so the permit was approved later13


than the organization was established but I have maintained14


that permit and am up-to-date on those requirements.15


Q In fact, somebody at the state found out that you16


were raising money, they contacted you, said here are these17


requirements and then you complied?18


A Yes, I did.19


Q And did you represent what your were raising money20


for?21


A Through the solicitations permit I explained that22


it would be used for awareness, education, non-lethal police23


animal encounter training and legal fees.24


Q And did you ever disclose to the state of Utah in25
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obtaining the solicitation permit or since that time that you1


were also raising money for the purpose of paying a bond for2


potential attorney’s fees and costs incurred by the officers3


that you intended to sue?4


A No, I did not.5


Q You’ve been charged some hourly fees in this6


matter?7


A Yes, I have.8


Q And at what rate?9


A Ummm, a significantly diminished rate from the10


normal going rate that my attorney charges, $75 an hour where11


his normal rate is $350 an hour and that also includes clerk12


aides as well as secretarial fees and all court fees13


associated with filing the lawsuit.14


Q At an even lower rate?15


A Yes, at an even lower rate.16


Q So - and you’ve paid some of those fees?17


A I have.  I’ve used all of the money in the Go Fund18


Me account to pay those necessary legal fees.19


Q Okay.  And then there’s also a contingent fee20


aspect to your - 21


A Yes, there is.22


Q Okay.  I show you Exhibit P-13 for identification. 23


Can you identify that?24


A This is the current Winder & Counsel summary of all25
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legal fees outstanding.1


Q As of September 1st?2


A Yes, September 1st including all previous3


outstanding balances.4


Q So it’s an outstanding balance of $19,359.23?5


A Yes. 6


MR. ANDERSON:  Your Honor, I offer Exhibit P-13.7


MS. SLARK:  It’s been stipulated to.8


THE COURT:  P-13 is received.9


(Plaintiff’s Exhibit 13 is received)10


Q (BY MR. ANDERSON)  You’ve not received a bill for11


everything done from September 1st to this day?12


A No, I have not.13


Q And you’re at least partially aware of the work14


that’s been done between September 1st and today?15


A A surprising amount of hours in such a short time.16


Q I’ll get this stapled.  I’m showing you what’s been17


marked as Exhibit P-15 for identification.  Can you describe18


that?19


A This is another billing summary.  This one is dated20


November 1st, so this appears to be the entire billing21


summary from the initial signing of a contract for22


representation.23


Q Those are basically your monthly statement with a24


description of work that’s been done?25
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A Yes. And it looks like it includes to the September1


1st.2


Q And that includes work done on this declaratory3


judgment action as well as preparatory work for underlying4


action that you finally get filed?5


 A Yes. 6


MR. ANDERSON:  Your Honor, I’d offer Exhibit P-15.7


MS. SLARK:  Stipulated.  8


THE COURT:  P-15 is received.9


(Plaintiff’s Exhibit 15 is received)10


Q (BY MR. ANDERSON)  I’m showing you Exhibit P-16. 11


Does this reflect on the second page the total fees as of12


September 8, 2015 less your payments?  So total fees of13


$35,354.50, your payments of $18,563.42 and credit that was14


given?15


A Yes. 16


Q Is that true and accurate to your knowledge?17


A That is true and accurate.18


MR. ANDERSON:  Offer Exhibit P-16.19


MS. SLARK:  So stipulated to.20


THE COURT:  Received.21


(Plaintiff’s Exhibit 16 is received) 22


Q (BY MR. ANDERSON)  We described the terms of23


representation.  Is Exhibit P-17 for identification the24


retainer agreement to which you and I entered?25
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A The agreement is $75 per hour -1


Q I’m just asking, is that document, is that the2


retainer agreement?3


A Yes, this is the retainer agreement that we signed.4


MR. ANDERSON:  Offer P-17. 5


THE COURT:  P-17 is received.6


(Plaintiff’s Exhibit 17 is received) 7


Q (BY MR. ANDERSON) You - on your personal matters,8


still with Zion’s Bank?9


A I do, yes, all my banking is through Zion’s Bank.10


Q So you have a checking account there?11


A A savings account as well as an auto loan through12


Zion’s.  That is my only.13


Q Answer my first question.  You have a checking14


account?15


A Yes.16


Q A savings account?17


A Yes. 18


Q You have a automobile loan there?19


A Yes. 20


Q And a credit card?21


A Yes. 22


Q And you obtained your current balance as of23


September 17, 2015?24


A I did, yes.25
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Q Okay. And I show you Exhibit P-18 for1


identification.  Is that a true and correct copy of the2


statement that you obtained?3


A As of that day, yes, that is accurate.4


Q And that shows checking balance of $1549.09; money5


market of $5553.32; credit balance owing of $101; and auto6


loan outstanding, that’s on your truck, right?  7


A Yes. 8


Q For $20,125.06?9


A Yes, that’s correct.10


MR. ANDERSON:  Admit P-18.11


MS. SLARK:  It’s been stipulated to.12


THE COURT:  P-18 is received.13


(Plaintiff’s Exhibit 18 is received) 14


Q (BY MR. ANDERSON)  You have a couple of retirement15


accounts?16


A I do.17


Q And one of them is Valic, V-A-L-I-C?18


A Yes, that’s correct.  That’s my employment19


retirement.20


Q Okay.  I show you Exhibit P-19 for identification. 21


Is that the summary of the current value?22


 A Yes, it is.23


Q And you have endeavored to find out if you could24


withdraw that account if you needed it to pay anything?25
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A I did.  I’ve made multiple phone calls to Valic1


representatives and I have no access to that account other2


than termination of employment, disability, or death.3


Q And just to clear up any confusion on the summaries4


and we’ve been changing a lot of exhibits. Were you initially5


told there would be about an $8000 penalty?6


A I did.  When I initially spoke to the first7


representative, he said that I would access to some funds but8


did not clarify that I only had access to those with9


retirement, termination of employment or disability.10


Q Are you keeping your job?11


A I’d like to.12


Q Feeling healthy?13


A Yep.14


Q Not any sign of disability?15


A Unfortunately, I’m healthy.16


Q Hope that continues.  17


Offer Exhibit P-19, Your Honor.18


THE COURT:  P-19 is received.  Unless you object19


I’m just going to - 20


MS. SLARK:  Honestly, Your Honor, we stipulated to21


everything except about four exhibits.22


THE COURT:  If you have those that they’ve agreed23


to, let’s just get them in.  24


MR. ANDERSON:  Okay. 25
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THE COURT:  Just identify them for me.1


MR. ANDERSON:  I just want to get on the record2


what they are so it’s clear, Your Honor.  It makes it better3


for everybody.  4


Q (BY MR. ANDERSON)  Exhibit P-26, this is not been5


stipulated to because we only received it, the last few. 6


Show you Exhibit P-26 for identification.  Is that a document7


that you obtained yesterday?8


A I did, yes.  This is from Valic explaining my9


retirement plan and explains that I’m not allowed to withdraw10


under any circumstances other than retirement, disability, or11


termination of employment.12


Q Okay.  So your understanding is you have zero13


capacity for withdrawing anything from that retirement14


account?15


A Yes, that’s correct.16


MR. ANDERSON:  I offer Exhibit P-26 - 17


Did I give you a copy?  18


MS. SLARK:  (Inaudible), that’s fine.  We said we’d19


stipulate if they provided it.20


THE COURT:  Keep going, no objection.  P-26 is21


received.22


(Plaintiff’s Exhibit 26 is received)23


Q (BY MR. ANDERSON)  Then you also have a retirement24


account or a life insurance company in the southwest?25
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A Yes, that’s correct.1


Q And it’s what has been marked as Exhibit P-20 for2


identification.  Is that a recent statement that you3


obtained? 4


A Yes, this is a recent summary of the account as of5


September 7th with an accumulated value of $2,841.10.6


Q And that reflects a cash surrender value of zero?7


A Yes, it does.  There is a penalty of $7,010 for8


early access.9


Q And your balance is only just over $2800?10


A Yes, that’s correct.11


MR. ANDERSON:  Offer Exhibit P-20.12


MS. SLARK:  Stipulated to.13


THE COURT:  P-20 is received.14


(Plaintiff’s Exhibit 20 is received) 15


Q (BY MR. ANDERSON)  So you have nothing in the16


retirement accounts that you could take out?17


A Yes, that’s correct.18


Q Exhibit P-21 is a copy of your paystub for August19


31, 2015?20


A Yes, that’s my total salary from Westminster21


College.22


Q And after deductions you receive $2241.42?23


A Yes, that’s correct.  24


MR. ANDERSON:  Offer Exhibit P-21.25
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MS. SLARK: It’s been stipulated to.1


THE COURT:  P-21 is received.2


(Plaintiff’s Exhibit 21 is received)3


Q (BY MR. ANDERSON) Have you endeavored to develop at4


least your best approximation of your monthly expenses?5


A Yes, I did.6


Q I show you Exhibit P-22 for identification.  Does7


that list either, in some instances precisely and in other8


instances where indicated, the approximate monthly expenses9


you incur?10


A Yes, that’s correct.11


Q And that’s in the amount of $1837.33?12


A Yes. 13


MR. ANDERSON:  Offer Exhibit P-22.14


MS. SLARK: It’s stipulated to.15


THE COURT:  Exhibit P-22 received.16


(Plaintiff’s Exhibit 22 is received) 17


Q (BY MR. ANDERSON)  So you basically have other than18


your most basic expenses that you’ve listed there, about $40019


margin every month between your take home pay after20


deductions and your expenses?21


A Yes, that’s correct.  I like to leave a little bit22


in case of emergencies or issues that may arise.23


MR. ANDERSON: Okay, this is an updated Exhibit 23,24


Your Honor.  May I approach the bench?  25
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THE COURT:  You may.  1


MR. ANDERSON:  That’s been changed a couple of2


times.  3


Q (BY MR. ANDERSON)  I show you what’s been marked as4


Exhibit P-23 for identification.  Is that a true and correct5


summary of your assets, debts, income and expenses?6


A Yes, that’s accurate.7


MR. ANDERSON:  Offer Exhibit P-23.8


MS. SLARK:  It was stipulated to with provision of9


documents.10


THE COURT:  It’s received. 11


(Plaintiff’s Exhibit 23 is received) 12


MR. ANDERSON:  Yeah, it’s been changed since then 13


but, okay.  14


MS. SLARK:  Yeah.  15


Q (BY MR. ANDERSON)  And then - 16


May I approach the bench, Your Honor, I have - 17


THE COURT:  You may. 18


MR. ANDERSON:  - P-25 for identification.  19


Q (BY MR. ANDERSON)  I show you Exhibit P-25 for20


identification.  You’ve worked diligently with others to try21


to put all of your financial situation in some understandable22


format.  Does exhibit - is that true?23


A Yes, it’s taken many hours to accumulate this24


information.25
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Q And is exhibit - can you identify Exhibit P-25 for1


identification?2


A This is my monthly income, expenses, debts and3


assets with a negative balance of outstanding debt of4


$1,071.98.5


Q Okay, so if you had to liquidate everything6


including your retirement accounts, zero withdrawal value, if7


you pay everything off with what you own including a computer8


with a cracked screen that you’ve given some value here,9


would you have anything left?10


A I would be negative of a little over $1000.11


MR. ANDERSON:  Present P-25, Your Honor.12


MS. SLARK:  I think this is just a summary of13


what’s in the stipulated facts.14


THE COURT:  P-25 is received.15


(Plaintiff’s Exhibit 25 is received) 16


MR. ANDERSON:  That’s got those differences we17


talked about.  18


MS. SLARK:  Other than the retirement, yeah.  19


Q (BY MR. ANDERSON)  Okay.  Sean, you haven’t filed20


your federal claims lawsuit yet, right?21


A No, not yet.22


Q Is there any reason why you have decided to go23


through all of this in the declaratory judgment action in24


order to vindicate your state constitutional and common law25
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claims?1


A I do.  I feel that the actions by Brett Olsen and2


the Salt Lake City Police Department need to be held3


accountable and the greater protections of the Utah4


Constitution and Utah law needs to be upheld just as much as5


the federal.  Moving to the federal lawsuit, those Utah6


claims as far as the common law would not be addressed and I7


feel that they are equally important as the constitutional8


issues.9


Q And you’ve had explained to you the, what we’ve10


been calling the Bond Statute?11


A Yes, I understand it very clearly.12


Q And what was your response when you heard that you13


could be held accountable for all the attorney’s fees14


incurred by the defendants if you lost your case?15


A I didn’t sleep or eat for about a day and a half. 16


I was so worried about the finances and the time that we had17


already invested in moving forward with this lawsuit.  I felt18


that that would be all wasted if I didn’t continue forward. 19


I feel that the Bond Statute is extremely discriminatory20


against those that want to hold police officers accountable21


to the laws of the land.22


Q And I know you had conversations with a lot of23


people outside of your lawyers and I don’t want you to talk24


about your conversations with your lawyers.25
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A I did.  I addressed many people at various banks,1


various lending institutions and asked if they were in a2


position, if their company offered Bond Statutes and many of3


them had no idea what I was talking about.  I had to explain4


to them the situation, many of them explained that they did5


not do private bonds at all.  The only options were a6


municipality or a corporate bond and it was pretty much the7


same answer throughout the various banks and lending8


institutions I spoke with.9


Q And you did go talk to a couple, made application10


with a couple of insurance companies?11


A I did, yes.  It was similar.  They said that they12


needed about 10 percent of the total estimated bond as13


collateral, ummm, as well as evidence of being able to uphold14


that bond should I, should it need to be claimed.15


Q Okay. And did they tell you there would be a price16


to be paid as well?17


A Yes. 18


Q So without any hearing, without any consideration19


of the merits of this claim, you would either have to put up20


cash or pay for a bond?21


A Yes, that’s correct.22


Q And it’s your understanding that that payment would23


be non-refundable?24


A Yes.25
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Q What has been the impact of learning about the bond1


requirement on your decision to seek justice in this matter?2


A It’s been a very weighted decision on whether or3


not to move forward.  Ummm, my very humble income and assets4


do not afford me the freedom to go out and get a bond and so5


I’ve spent many hours going through finances to see how to6


move forward on this issue.7


MR. ANDERSON: Could I get Exhibit 5?  8


Q (BY MR. ANDERSON) Mr. Kendall, I want to show you9


Exhibit 5 and direct your attention to Paragraph 41.  Did you10


read that and sign that affidavit knowing that your statement11


was true?12


A I am and it was very difficult to sign this.13


Q Could you go ahead and read that for the record,14


please?15


A Yes.  Paragraph 41, “I, Sean Kendall do solemnly16


swear or affirm that due to my poverty I am unable to bear17


the expenses of the action for legal proceedings which I am18


about to commence, or the appeal which I am about to take and19


that I believe I am entitled to relief sought by the action,20


legal proceedings or appeal.”  21


Q Can you afford to pay the bond and put up22


collateral for a bond even if it were as low as $12,000?23


A Not without significantly liquidating what very24


meager assets I have.25
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Q I’m not talking about just paying for the bond, I’m1


talking about have the collateral to put up in either a2


letter of credit or buying a CD or cash collateral?3


A To my knowledge I don’t think I would be able to,4


no.5


Q All right.  Nothing certainly indicated in any of6


the documents you went through today?7


A No, nothing at all.8


Q Even if it was only a $12,000 bond?9


A Correct. 10


Q Certainly not if it were $50,000, $100,000,11


$200,000?12


MS. SLARK:  Your Honor, I think it’s been asked and13


answered.14


THE WITNESS:  Yes.  15


THE COURT:  Sustained.  16


Q (BY MR. ANDERSON)  All right.  And you say you17


resent this.  Have you been treated differently in this18


action to your understanding than if you’d filed an action19


against say somebody who hit you with their car?20


A Absolutely.  To my knowledge, no other profession21


nor individual has the same bond requirement as a law22


enforcement officer in the state of Utah.  I feel is23


extremely discriminant against those that have negative24


interactions with police officers.25
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Q And if you, if you had unlimited resources and1


didn’t really care about the expenditures, are you in a2


different situation than you would be if you had - 3


MS. SLARK:  Your Honor, I feel like we’re sort of4


getting into legal argument here rather than the facts that5


Mr. Kendall can talk to.6


THE COURT:  I just want to know what he has to say7


about this and - 8


MR. ANDERSON:  That’s my last question.9


THE COURT:  You know, speculate on whether he’s got10


a ton or money or no money, I mean, I see what his assets11


are, I see what he has.  If he had $1 million then we12


wouldn’t be here today.13


MR. ANDERSON:  Maybe we would.14


THE COURT:  Maybe we would.15


MR. ANDERSON:  And I think that goes to the facial16


unconstitutionality because I think - 17


THE COURT:  I think it goes to whether you want to18


go through this.  19


MR. ANDERSON:  Okay, I have nothing further.  Thank20


you, Mr. Kendall. 21


CROSS EXAMINATION 22


BY MS. SLARK:23


Q I’m sure this isn’t the most enjoyable day of your24


life so I will try to be brief.  You were just speaking with25
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your attorney about why you wanted to bring state law claims1


in this case and you told the Court that you believed that2


there were greater protections with regard to the state law3


claims.  What are those greater protections?4


A Ummm, specifically trespass.  I believe that5


Officer Olsen illegally entered my backyard an should be held6


to the same legal standard if it was myself illegally7


entering a backyard and so I feel that that needs to be8


upheld as well as the Fourth Amendment violations.  It is a9


criminal action and should be treated as such.10


Q So specifically the trespass claim that you’re11


wishing to pursue?12


A Yes.13


Q And has your attorney - are you familiar with the14


Government Immunity Act of Utah?15


A I am.16


Q Do you, are you, do you believe that that trespass17


claim is not barred by the - 18


MR. ANDERSON:  That calls for a legal conclusion,19


Your Honor.20


MS. SLARK:  He opened the door.  He said that he21


believed that it had greater protections.  I’d like to22


investigate that.23


THE COURT:  Overruled.24


THE WITNESS:  Sorry, could you ask that question25
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again?1


Q (BY MS. SLARK) Do you believe that the trespass2


claim is not barred by the Government Immunity Act of Utah?3


MR. ANDERSON:  I’ll just renew the objection.  4


THE COURT:  If he can answer it, let him go ahead.  5


THE WITNESS:  To my understanding, I’m not sure on6


that answer.  I would like to pursue it but I cannot say yes7


or no at this time.8


Q (BY MS. SLARK)  So you don’t know if it’s barred or9


is not barred?10


A Not to that great of detail, no.11


Q Do you have any knowledge about that?12


A I know that there are protections for the13


Government Immunity Act but I don’t know the exact detail,14


I’m not a lawyer, I have no experience in that.  So I can’t15


answer on that.16


Q Have you been - you’ve commented to your counsel17


that this has taken a surprising large number of hours to18


prepare for this hearing today and I’d have to admit that I19


would agree but you requested this evidentiary hearing didn’t20


you?21


A I did, yes.  I felt like it was important to22


clarify any questions moving forward through this bond issue.23


Q And you understand that our position was that we24


felt that we could proceed forward arguing on the documents25
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that you had provided in discovery?1


A I was not aware of that.2


Q Your attorney didn’t tell you that?3


A I was not aware.4


Q And we’ve talked, and you talked a little bit about5


going to talk with banks, other institutions about acquiring6


a bond?7


A Yes.8


Q And you’ve described for the Court the fee that9


would need to be paid, etcetera, etcetera?10


A Uh-huh (affirmative). 11


Q And you’ve talked about how that fee would not be12


refundable?13


A In most cases those banks would not refund that14


fee.15


Q And if you pay a cash bond to the Court and you16


don’t lose this case, that would be fully refundable, right?17


A I’m not aware.18


Q Mr. Anderson is the second attorney to represent19


you in this matter, correct?20


A He is.21


Q And Brett Olsen represented you initially; is that22


correct? 23


A Initially, yes. 24


Q And he was representing you on a purely contingent25
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basis?1


A Yes. 2


Q And then you stopped working with him like July,3


August, last year, something like that?4


A Around that time, yes.5


Q Okay.  And at that time you started to look for a6


new attorney; is that correct? 7


A I did.  I spoke various attorneys.8


Q And I think you spoke with at least five different9


attorneys; is that right?10


A I’m not aware of that number, nor have I mentioned11


that to anybody.12


Q You’ve got a - excuse me - you’ve got a binder up13


there in front of you with our exhibits?14


A Yes. 15


Q Just going to ask you to turn to Exhibit B, please. 16


          And Your Honor, you should have one up there with17


you that you can follow along with.  18


THE COURT:  (Inaudible).19


MS. SLARK:  Yes, it’s the white one, No. 1. 20


THE COURT:  Is this the right binder?21


MS. SLARK:  That is the right one.22


THE WITNESS:  So many of them to pick from.23


THE COURT:  Which one are we looking at?24


MS. SLARK:  Exhibit B.  25
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THE COURT:  Okay.  Which?  B?  1


MS. SLARK:  B. 2


Q (BY MS. SLARK)  And that’s a printout of the3


Justice for Geist Go Fund Me website, correct?  I’m going to4


ask you just to go to Exhibit No. 26.  I’m sorry, update No.5


26 which is a couple of pages in.  And just let me know when6


you’ve gotten there.7


A Twenty-six?8


Q Yeah.  9


A Okay.10


MS. SLARK:  Are you there as well, Your Honor?11


THE COURT:  Which page?12


MS. SLARK:  So in Exhibit B, it would be Page 6.13


THE COURT:  Okay, I’m looking.  14


Q (BY MS. SLARK)  And then in the middle of that page15


we have something that says Update 26 and it says, “The16


process to find the best lawyer to help me fight for justice17


is one step closer.  Five potential lawyers is down to three,18


this is far more complicated that I anticipated.”  Does that- 19


MR. ANDERSON:  Objection, irrelevant, Your Honor.20


THE COURT:  Overruled, go ahead.  21


Q (BY MS. SLARK)  Does that refresh your memory that22


you spoke to about five different attorneys or at least five23


different attorneys?24


A When you shop for a car the typical process begins25
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with - 1


THE COURT:  I think you just need to answer the2


question.3


THE WITNESS:  No, I did not speak with five.  I had4


looked at five various representatives but I did not speak to5


them.  I had eliminated down to three based off of their6


experience, their credentials and their personal beliefs in7


my case.  8


Q (BY MS. SLARK)  Oh, so your testimony is you didn’t9


actually meet with five attorneys and discuss your case with10


them?11


A That is correct.12


Q And how many attorneys did you meet with?13


MR. ANDERSON:  Your Honor, I just have continuing14


objection to relevance.  It has nothing to do with what’s15


before the Court today.  16


THE COURT:  I think it - 17


MS. SLARK:  May I - 18


THE COURT:  - does.  Overruled.  Go ahead.  19


THE WITNESS:  Could you repeat that question?20


Q (BY MS. SLARK)  The - I’ll try to remember exactly- 21


THE COURT:  We don’t have a court reporter.  22


MS. SLARK:  Can’t read that back.  23


Q (BY MS. SLARK)  The question was so you didn’t24


actually meet with and discuss your case with five different25


00691







69


lawyers?1


A No, I did not.2


Q How many lawyers did you meet with?3


A I spoke with personally with two different lawyers.4


Q Did either of those lawyers offer to represent you5


on a contingent basis?6


MR. ANDERSON:  Objection, Your Honor,7


attorney/client privilege and again, relevance.8


THE COURT:  I don’t think that’s attorney/client9


privilege.  She’s just asking the question as to whether it’s10


contingent fee or paying an hourly rate.  Overruled.  11


THE WITNESS:  Could you repeat the question?12


Q (BY MS. SLARK)  Did either of those attorneys offer13


to represent you on a contingency basis?14


A Each lawyer had a hourly fee with contingency15


stipulated in.16


Q And just again, your original lawyer was17


representing you on a purely contingency basis, correct?18


A He did.19


Q And we’ve heard some testimony today about when you20


first set up your, when you first set up the Go Fund Me21


account, some amounts went straight into your personal22


checking account and you transferred some of those amounts23


out and into a First America account, but you forgot one of24


them, right?25
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A Yes, there was one that I did not notice.1


Q And you transferred that recently in July, right?2


A Yes, I did.3


Q And that was after you’d received the discovery4


from us and went back and were accounting for your funds?5


A Yes, that’s correct.6


Q I’m going to ask you, do you have the plaintiff’s7


exhibits up there with you, a binder of those?  Did you8


provide those?9


A I do not, not with me.10


Q Oh, you have no witness copy?  11


MR. ANDERSON:  You can take mine.12


MS. SLARK:  And this is your attorney’s exhibits.13


THE WITNESS:  Okay.  14


Q (BY MS. SLARK)  I’m going to ask you to turn to15


Exhibit No. 9.  16


You should have a large black copy of the binder up17


there, Your Honor.  This is plaintiff’s exhibits.  18


And just me know when you’re there.19


A I’m there.20


Q And this is a - 21


THE COURT:  That’s in these books?  22


MS. SLARK:  (Inaudible).  23


Q (BY MS. SLARK) And this is your First America24


Credit Union account that you’ve added some annotations to,25
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right?1


A Yes. 2


Q And to describe what you’ve spent, made the3


expenditures on, right?4


A Yes, to clarify each transaction for opposing5


counsel.6


Q And you prepared that for us in response to our7


discovery request, right?8


A Yes.9


MR. ANDERSON:  Your Honor, that hasn’t been offered10


or admitted yet.  We’d stipulate to it but just for the11


record.  12


THE COURT:  P-9?  That’s what you’re referring to,13


isn’t it?14


MR. ANDERSON:  Right.  15


THE COURT:  It’s not in.  Do you want to16


(inaudible).17


Q (BY MS. SLARK)  Did you prepare that in response to18


discovery requests?19


A Yes. 20


Q Is it a true and accurate copy of the one that you21


prepared and provided to opposing counsel?22


A Yes, I believe so.  23


MS. SLARK:  Offer that.24


THE COURT: P-9 is received.25
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(Plaintiff’s Exhibit 9 is received)1


Q (BY MS. SLARK)  I’d like you to turn to Page 4 of2


that.  And at the top of the page, we see a withdrawal of3


$746.48 and a - excuse me, a transfer to your Zion’s checking4


account, $746.48 and a transfer to your Zion’s checking5


account, $7,269.50.  You see those at the top there?6


A I do, (inaudible) listed, yes.7


Q And rather than just jumping backwards and forwards8


between binders I’m got a copy of our Exhibit 1 with the9


highlights so we can just follow along.  And it’s probably10


easier to flip from the last page forward to get to where I’m11


talking.  If you’d flip nine pages in from the back you’ll12


see the highlight of  (inaudible - voice dropped off).  13


MR. ANDERSON:  Your Honor, this one that we had14


included in courtesy copies but we didn’t offer it, so...15


THE COURT:  This is their exhibit, isn’t it?16


MS. SLARK:  They’ve stipulated to it. 17


MR. ANDERSON:  Yeah, I’m fine with that.  I just18


thought it ought to be introduced.  19


THE COURT:  This is your exhibit, right?  20


MS. SLARK:  It is.  I didn’t realize we had to go21


through the process of introducing the exhibits that were22


stipulated to prior to the hearing but I can go through that23


if you would like. 24


THE COURT:  Well, let’s identify them in some25
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fashion.1


MS. SLARK:  Okay.  Exhibit No. C, is the checking2


account of Mr. Kendall, his Zion’s checking account.3


THE COURT:  And what are we - what exhibit4


(inaudible).  5


MS. SLARK:  It’s Defendant’s Exhibit C.  6


THE COURT:  C?  7


MS. SLARK:  Uh-huh (affirmative). 8


THE COURT:  As in cat?9


MS. SLARK:  Yes.  And it was stipulated to between10


counsel prior to the hearing.11


THE COURT: Will be stipulated (inaudible).  Okay. 12


So you’re going to go ahead and do your deal.13


MS. SLARK:  Okay.  14


Q (BY MS. SLARK)  Do you see (inaudible)?15


A Yes, I see it.16


Q We’re talking first about this transfer you can see17


in Plaintiff’s Exhibit No. 9, you see a transfer of $7,269.5018


coming out of your First America Credit account and you see19


it coming into your Zion’s account.  And then just above that20


we see a check for $6,488.85 that goes to your legal fees. 21


Are you with me on that?22


A Yes, I am.23


Q Okay.  But then if I’m looking at No. 9 here,24


you’ve annotated this, correct, you’ve described, thus you25
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annotated this?1


A Yes, I did.2


Q It says “Legal fees and Justice for Geist stickers3


and then petty cash of $3.  But as I look at this Zion’s4


account, I mean, I see there’s legal fees going out but I5


don’t see any of these other descriptions.6


A For the Justice for Geist stickers?7


Q Uh-huh (affirmative). 8


A Those were paid previous to that.  They are in the9


account, however they are further forward.  I also have the10


receipts for those and the annotated transaction history for11


the American First balances out to nearly zero on those12


accounts through everything that we have provided.13


Q In what form were the stickers paid for in?14


A The stickers were originally paid for in cash and15


then I was reimbursed.  At the time that I was purchasing the16


stickers, ummm, it was in a location in Orem.  I did not have17


access to America First to make a cashier’s check, nor do18


they have checking or any type of a credit card available19


through that type of a credit account.20


Q Okay.  And I’m seeing an amount above this of $74621


and then just one page further forward, actually I think it’s22


two, two pages further forward, we see a highlight again of23


the $746 coming out of First America and then coming into the24


Zion’s account.  And again, you have a description here of25
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organizational meetings, rallies, Go Daddy for website fees,1


tee shirt design, petty cash, $41.  And again, I see the2


money coming in but I don’t see anything coming out of the3


Zion’s account for those things.4


A I’m sorry, what was your question?5


Q The question is, I see the money, the $746.486


coming into this Zion’s account and I see your description up7


here that says that they’re for organizational meetings,8


rallies, Go Daddy for website fees, tee shirt design and9


petty cash.  But as I look at your checking account I don’t10


see any money going out for any of those things.11


A They weren’t stipulated for those specific things. 12


The receipts for those expenses correlate to the transaction13


fees in the Zion’s account.  We tried to provide as much14


information as possible; however, a detailed, penny-by-penny15


account was just not available in the time that we had.16


Q So if you would just turn to Plaintiff’s Exhibit17


No. 12. It’s over in the black binder.18


A Okay.  Got to keep them all straight.  19


Q Yeah, we’ll just refer to them by color.  And20


again, this is your introduction on your Go Fund Me website,21


right?22


A Yes, it is.23


Q And at the bottom of this you’ve written, all24


donations will be used to fight Salt Lake City Police25
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Department in a court of law, correct, right?1


A Yes, that’s correct.  There were multiple edits to2


that definition and this is the most recent.3


Q Okay.  I’m going to have you flip back now to this4


Exhibit No. 9 which is your annotations.  I’d like you to go5


to the January 8, 2015 entry.  Let me know when you’re there.6


A Yes, I’m there.  7


Q Okay, I see the annotation on that.  It says8


psychological services and gas to get to appointment, cash9


withdrawal, $500; is that correct? 10


A Yes, it is.11


Q And that’s - I’m going to refer back so I don’t12


misquote you, but that’s not being used to fight Salt Lake13


City and the Police Department in a court of law, is it?14


A No, it’s not.  There were multiple edits and like I15


said, that was the most recent.  Previous edits included16


expenses associated with fund raising, social awareness as17


well as the lawsuit.18


Q And I’ve looked for the receipts that are in your19


Exhibit No. 11 - 20


A Yes. 21


Q - I see an email from your psychiatrist for this22


amount.  I think it’s about halfway through.  It’s the only23


receipt you have for that $450, right?24


A Yes, and he’s a psychologist not a psychiatrist.25
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Q Oh, I’m sorry.  But you don’t have any receipts for1


this gas that you spend to get to these appointments?2


A No, most of these appointments were typically3


between or before work, so the individual receipts were not4


available.5


Q Okay.  As I look through these receipts I see one,6


two, three, five pages in on Exhibit No. 11? 7


A Yes. 8


Q I see a receipt for Oasis Café for 105 bucks for9


lunch.10


A Yes, that’s correct.11


Q Is that fighting Salt Lake City Police Department12


in a court of law?13


A It was a meeting with my lawyers and other14


volunteers to help with the loose organization, Justice for15


Geist that was organized to help fund raise and raise16


awareness.  That goes back to those previous edits from the17


description on Go Fund Me.18


Q Okay. And last question on this Exhibit No. 9, on19


the entry for 11/12 and the entry for 11/19 and the entry for20


12/23 and the entries for January 6th, let me know if I’m21


going to fast on that.22


A That’s a lost of lists.23


Q Let’s go through it more slowly. So go to November24


12th, I see an entry there for petty cash of $3.01.25
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A Yes. 1


Q And then on November 19 I see an entry there, petty2


cash of $41.00, correct?3


A Yes. 4


Q And then I see another one on 12/23, an entry5


there, petty cash of $15.93.6


A Yes. 7


Q And then on January 6 I see an entry there, petty8


cash of $27.93.9


A Yes. 10


Q And are those because you couldn’t get your numbers11


to add up?12


A Mostly because I neglected some receipts for13


shipping, for tee shirts and stickers that were purchased14


through the Pay Pal account and those were small enough15


amounts that I took primarily cash out of my personal account16


to pay for those, tried to maintain the receipts as best I17


can and then incorporate those later.18


Q Okay, so these petty cash are basically mailing?19


A Not all of them, but there are some of those20


charges that were associated with mailing fees.  21


Q So if you’ll just turn to your Exhibit No. 11.22


A Yes. 23


Q And it’s probably easier just to go to the back of24


the exhibit and then just work forward to the first, last six25
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pages.  1


Actually go to seven pages ‘cause there it says2


petty cash receipts and let me know when you’re there, Your3


Honor.  4


A Yes. 5


Q Are we all at the same page?  6


THE COURT:  Seven in?  7


MS. SLARK:  Seven in from the back.  It should be a8


page that says petty cash receipts.  9


Q (BY MS. SLARK)  Okay, and then behind that is this10


the mailing receipts that you were just describing that11


account for these petty cash amounts?12


A No, these are specifically labeled inside that item13


as mailing receipts.  These were the ones that I was able to14


retain and keep track of.15


Q So these aren’t - these receipts are not the petty16


cash that you’re referring to in each of these entries?17


A I need to check one moment and make sure that I’m18


clear on that.  Yes, those are associated with the mailing19


and the petty cash totals.20


Q Okay, let’s just do one of these just for example. 21


So you’ve got an entry up here, the November 19, 2014 entry,22


says petty cash of $41.00.  Can you see that?23


A Uh-huh (affirmative). 24


MS. SLARK:  And Your Honor, are you with me on25
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that?1


THE COURT:  No. 2


MS. SLARK:  Okay.  Let’s go back to Exhibit No. 9.3


THE COURT:  Your exhibit?4


MS. SLARK:  No, it’s Plaintiff’s Exhibit No. 9.5


THE COURT:  I see his nine?6


MS. SLARK:  Uh-huh (affirmative). 7


MR. ANDERSON:  May I approach, Your Honor?  He’s8


got my only copy now.  9


THE COURT:  Sure.  10


MR. ANDERSON:  I think we can get the original11


exhibits, if you want a new set. 12


MS. SLARK:  Do you now have them all in your binder13


right there.14


THE COURT:  Okay, I’ve got Exhibit 9 here.  15


Q (BY MS. SLARK)  So I’m just looking at the top of16


the entry for November 19, 2014, the top of that page 4 or 517


I think.  At the top of that page we’ve got an entry that18


says November 19, 2014, it’s been annotated by you, right,19


Mr. Kendall?20


A Yes. 21


Q And the last entry says petty cash of $41, right?22


A Yes. 23


Q And you’ve just told us that’s the mailing receipts24


at the back of this Exhibit 11, right?25
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A The ones that I was able to save and retain, yes.1


Q Okay.  Can you just turn to that and show me any2


receipt that was incurred before November 19th?  3


A Nineteenth? There’s not one that’s dated before4


11/19.5


Q Okay.  So we (inaudible) a lot, well I’m sorry. 6


One more question on... Now I’ve got too many binders.  One7


more question on the Defendant’s Exhibit B, so back to the8


white binder.  It’s Exhibit B.  I’m going to ask you to go to9


the second page of Exhibit B, and you just testified with10


your counsel that you never made representations that this11


money was going to be for a bond in this case, do you12


remember making that testimony?13


A I did, yes.14


Q But here in Update 34 you say, “To bring a lawsuit15


against an officer I have to pay for a bond to cover any16


expenses he may incur.  How is anyone suppose to afford that? 17


This is getting extremely expensive and I haven’t made it to18


court yet.  If you have the means, please donate to help me19


fight, to help me to continue my fight against the wrong Salt20


Lake City Police Department has committed.”  So that update,21


you’re making representations, in that update you acknowledge22


that there’s a bond requirement and request funds, correct?23


A No, I request donations to help with the fight.  I24


was merely educating the followers about the Bond Statute25
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that’s required.  There was never a tie directly saying1


donate for the Bond Statute.  It was merely an informative2


post for those that are following through the Go Fund Me3


account.4


Q And I guess that can be for the people that donate5


to decide how they interpreted and read that?6


A I’ll leave that up to them, yes.7


Q We’ve heard a lot of testimony this morning about8


various assets and accounts and funds that you have an9


amounts that you’ve incurred, etcetera, which does make10


someone’s head spin a little but I’m just going to cut to the11


chase, you have a Zion’s savings account, right?12


A Yes. 13


Q And that’s got a balance of $5,553.32 in it,14


correct?15


A Yes. 16


Q And you have a 2013 truck, correct?17


A Yes. 18


Q And that cost around $26,000 and you still owe19


about $20,000 on it?20


A Yes.21


Q So you have about $6000 in equity in that, right?22


A Yes.23


Q And you testified that your expenditures are24


approximately $1800 a month, approximately.  We can look at25
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the actual figure.1


A Approximately, not including random expenses that2


are not monthly occurring or any personal items that I would3


like to purchase such as clothing or shoes, anything that I4


would require for daily living.5


Q And so there was about a $400 difference between6


income and that $1800?7


A Yes. 8


Q And it’s been stipulated to in this case that9


you’ve received $23,000 from the Go Fund Me website?  That’s10


not the exact figure, it’s 23 and some change.11


A Roughly, yes.12


Q In the stipulated facts.  So you understand that13


this bond requirement doesn’t apply to your federal14


constitutional claims, right?15


A Yes, I do.16


Q And you understand that this just applies to your17


state law claims, right?18


A Yes. 19


Q And you understand that this bond will only be20


called on to pay attorney’s fees if you lose those state law21


claims, right?22


A Yes, but this bond is required previous to the23


filing of the state claims.24


Q Right, but you understand - but the question is you25
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understand that your bond will not be called on, you will not1


be responsible for attorney’s fees unless you lose those2


claims, right?3


A Yes, that’s correct.4


MR. ANDERSON:  Those are two different questions,5


Your Honor.  6


THE COURT:  I’m sorry?7


MR. ANDERSON:  Those are two different questions,8


whether it would be called upon or whether he’s going to be9


responsible for the bond.  I’ll let it go.  10


THE COURT:  Okay.  11


Q (BY MS. SLARK)  And you understand that if you12


prevail on your state law claims you’ll recover your13


attorney’s fees, right?14


A Yes. 15


Q And you understand that your attorney included in16


your Notice of Claim a specific request for your attorney’s17


fees under this statute, you understand that, right?18


A Yes.19


Q So if you bring these claims, these state law20


claims and you win these state law claims and you get all21


your attorney’s fees and you recover your attorney’s fees22


from the city, are you going to return that money to the23


people that donated it?24


A I have no idea if I would or not.25
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Q How would you go about doing that?1


A In most cases I don’t even have the contact2


information other than a name so it would almost be3


impossible for me to return that money.  That also relies on4


a lot of ifs.5


MS. SLARK: But that was, I think the question has6


been answered.7


REDIRECT EXAMINATION 8


BY MR. ANDERSON:9


Q So you’ve used - first of all, I think it seems the10


implication was that you’ve been using some of this money for11


your own personal expenses.  Have you done that?12


A No, not at all.13


Q And did you go see somebody for counseling so that14


they’d be able to help you out in the lawsuit once you’re15


able to get it filed?16


A I did.  I was diagnosed with PTSD and severe17


anxiety.  I had multiple visits to help work through that. 18


I’m now to the point where I’m confident I can manage on my19


own with the guidance that was provided, yes.20


Q And opposing counsel asked you about what you’re21


going to do with the money afterwards.  First of all,22


attorney’s fees go for attorney’s fees.23


A Right.24


Q If there’s any other recovery, have you made plans25
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for what you’re doing to do with at least part of those1


proceeds in terms of raising awareness and continuing this2


battle to change policies and practices to protect domestic3


animals against unnecessary police violence?4


A Yes. I’ve been in contact with multiple law5


enforcement animal encounter training organizations.  There’s6


one specifically called Cleat that they provide animal7


encounter training for law enforcement officers.  I’ve been8


in contact with Jim Orso - I can never pronounce his name9


correctly - who also provides animal encounter training based10


out of Florida and the money would be primarily used to11


educate law enforcement officers based off of the information12


from the DOJ, percentages upwards of 90 of all animal13


encounters could be prevented or de-escalated.  However,14


that’s not reflected through law enforcement.  So there’s a15


significant lack in training that I feel has to be addressed16


and money would be used to go towards those efforts.17


Q And is it your plan and intention that you’re going18


to continue this battle, this cause?19


A Yes, absolutely.  I feel that as long as there’s20


family pets being killed by law enforcement officers, there’s21


an issue that needs to be addressed as with law enforcement22


taking the life of any individual.23


MR. ANDERSON: Thanks very much.24


Nothing further, Your Honor.  25
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THE COURT:  Anything else?  1


MS. SLARK:  No.  Just a matter of housekeeping I2


thought maybe we should run through the defendant’s exhibits3


and just make sure that they’re in.  I mean, they’ve been4


stipulated to but just...5


THE COURT:  Okay.  Finished with him?6


MS. SLARK:  Yes.  7


MR. ANDERSON:  Yes, I’m finished.8


THE COURT:  You can step down.  Thank you.  9


MR. ANDERSON:  Call Michael Brown.  10


MS. SLARK:  Can we just run through the exhibits11


right now so that we can make sure they’re all in the record? 12


THE COURT:  If you want to.  13


MS. SLARK:  I mean Defendant’s Exhibit A, are the14


bills that are stipulated to and in.15


MR. ANDERSON:  Yes.  16


MS. SLARK:  A-1, not yet.  B -17


MR. ANDERSON:  B, yes.  18


MS. SLARK:  - was admitted.  C?19


MR. ANDERSON:  Yes.20


MS. SLARK:  D?21


MR. ANDERSON:  Yes.  22


MS. SLARK:  E?  There isn’t an E.  Yes, there is.  23


MR. ANDERSON:  Yes.  24


THE COURT: Are you offering all of those then?  25
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MS. SLARK:  I am.1


THE COURT:  Defendant’s Exhibit A, B, C, D, and E2


are received.3


(Defendant’s Exhibits A, B, C, D, E are received)4


MR. ANDERSON:  Call Michael Brown.5


MICHAEL BROWN6


having been first duly sworn, testified7


upon his oath as follows:   8


MS. SLARK:  Your Honor, just very briefly, we’ve9


stipulated to the requirements of the Bond Statute all in the10


stipulated facts.  I mean, not the Bond Statute, of obtaining11


a bond.  They’re in the stipulated facts.  So for brevity, I12


just want to point that out if Mr. Anderson has got other13


areas he’d like to go to with this witness, obviously he’s14


entitled to do that but just to move things along, I’d like15


to point out that what’s required to obtain a bond from a16


bonding company in this case is just not in dispute. 17


MR. ANDERSON:  We’re trying to be as brief as18


possible, Your Honor.19


THE COURT:  Thank you.  20


MR. ANDERSON:  I know Mr. Brown has - 21


THE COURT:  You’re running out of daylight.22


MR. ANDERSON:  - been here much longer than what he23


was promised.  Sorry, about that.24


///25
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DIRECT EXAMINATION 1


BY MR. ANDERSON:2


Q Would you state your name please?3


A Michael Brown.4


Q And where do you reside Mr. Brown?5


A Bountiful.6


Q What’s your occupation?7


A Insurance agent.8


Q And what do you do as an insurance agent?9


A Sell insurance.10


Q And does that include court bonds, the kind that11


we’ve been talking about here today?12


A Yes.13


Q And have you actually sold bonds?14


A Yes. 15


Q And do you receive a commission for doing that?16


A Yes. 17


Q You’re licensed in how many states?18


A About 40.19


Q And have you issued bonds in other states?20


A Yes. 21


Q Do you know of the requirement for cost22


undertaking, undertakings where bond is required to be filed23


in certain cases in Utah?24


A Yes. 25
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Q And you’ve specifically focused on the bond at1


issue in this case?2


A Yes. 3


Q For someone - you’ve spoken with Sean Kendall?4


A I have not.5


Q Has he applied with you for a bond?6


A Through your office.  Well, let me clarify that.  I7


was provided with information to obtain an indication based8


on the requirements that we were provided.9


Q Okay.  And in response to that did you approach10


several insurance providers to see if you could get a bond?11


A Based on the companies that we represent in our12


office, and my experience with this, you know, I only was13


able to find one that would even talk to me about it because14


court bonds of this nature are a little more difficult.15


Q Okay.  Exhibit 25.  I’m showing you Exhibit 25,16


statement of income, monthly expenses, debt and assets for17


Sean Kendall.  When you were initially approached you were18


provided some financial information relating to Mr. Kendall?19


A Yes. 20


Q And although there are some minor changes, you see21


there his current financial situation?22


A Yes. 23


Q And did you check with Platt River Insurance24


Company regarding the availability of a bond?25
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A Through a brokerage company that has a contract1


with Platt River, yes.2


Q And what were the terms of that bond going to be if3


Sean would have qualified?4


A The indication was three percent of the bond5


requirement would be the premium and 100 percent collateral.6


MS. SLARK:  Your Honor, I’m concerned about time. 7


We’ve got 35 minutes, several witnesses to get through and8


obviously we’ve got Mr. Kittrell.  I mean stuff like this is9


all in the stipulated facts.  We stipulated to the10


percentage, we stipulated to the collateral.  The reality is11


okay, there’s a bonding requirement or they can pay cash12


straight into court.  I’m wondering if we can just not skip13


through this and get to the witnesses that matter.  14


MR. ANDERSON:  Actually we’re about through by now,15


Your Honor.16


THE COURT:  Okay.  Let’s get through this.  17


Q (BY MR. ANDERSON)  You say collateral.  Besides18


paying the premium, you have to put up collateral?19


A Correct. 20


Q And in what form?21


A Cash or cash equivalent, CD, bank line of credit or22


a bank guarantee letter in the name of the insurance company.23


Q And would that be in the full amount of the bond?24


A Yes.25
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Q So if it’s a $50,000 bond, $50,000 cash or cash1


equivalent collateral?2


A Correct. 3


Q And based on what you see on Exhibit 25, would you4


be able to obtain a bond for Sean Kendall even in the amount5


of $12,000?6


A Not based on this, no.7


MR. ANDERSON: Thank you.  8


I have nothing further, Your Honor.9


THE COURT:  Hold it.  10


THE WITNESS:  Sorry.  I saw the door.  11


MS. SLARK:  Just one question. 12


CROSS EXAMINATION 13


BY MS. SLARK:14


Q Just one question.15


A Yes, no problem.16


Q If Mr. Kendall had $23,000 in cash that would be17


sufficient collateral for a $12,000 bond, right?18


A Correct. 19


MS. SLARK: That’s it.  20


THE COURT:  Okay, now you can run for the door.  21


MR. ANDERSON:  Call Charles Cayias.22


MS. SLARK:  Your Honor, this is another bond guy.  23


THE COURT:  Is he going to tell me the same thing?24


MR. ANDERSON:  It’s not exactly the same.  25
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THE COURT:  Pretty close?1


MR. ANDERSON:  It’s pretty close.2


THE COURT:  I mean, I understand bonds aren’t easy3


to get.  Do we need to hear from him?4


MR. ANDERSON:  Well, I think you should hear the5


efforts that were made, extraordinary efforts to find a bond6


and the fact that Mr. Kendall would not qualify for the bond7


given his financial condition.  If the City wants to8


stipulate to that - 9


THE COURT:  Okay, have him come in and tell me10


that.11


MR. ANDERSON:  Okay.  Mr. Cayias.12


THE COURT:  Do you want to swear him for me please?13


CHARLES JAMES CAYIAS14


having been first duly sworn, testified15


upon his oath as follows:   16


THE COURT:  You thought you were going (inaudible).17


DIRECT EXAMINATION 18


BY MR. ANDERSON:19


Q Would you state your name for the record please?20


A Charle James Cayias and -21


THE COURT:  Do you want to spell your last name for22


the record?23


THE WITNESS:  It’s C-A-Y-I-A-S.24


Q (BY MR. ANDERSON)  You’re president of Charles25


00716







94


James Cayias Insurance?1


A Yes. 2


Q Here in Salt Lake City?3


A Correct. 4


Q Been working how many years in the insurance5


industry?6


A Since 1977.  I’m third generation insurance agent.7


Q And if you have somebody come to you for a court8


bond, you know what you need to do to get one?9


 A Yes, I do.10


Q And were you approached by Sean Kendall about11


getting a bond?12


A Through your office, yes.13


Q And what did you do to see if a bond was available?14


A I contacted several bonding companies, told them15


what was going on, they sent me some paperwork and the16


requirements and then they proceeded either denying bonding17


or providing him with some options.18


Q And you see Exhibit 5 in front of you, setting19


forth financial - 20


A Yes. 21


Q - information relating to Sean Kendall?  Is - you22


heard the earlier witness testimony about the necessity for23


collateral?24


A Yes. 25
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Q Do all bonding companies, to your knowledge,1


require collateral in the full amount of the bond?2


A Most likely on court bonds, just depends on the3


type of the bond.  This particular bond they require the 1004


percent collateral.5


Q And what would that collateral consist of?6


A Cash, assets, letter of credit, ummm, any type of - 7


Q Okay.  To cut to the chase, something that would be8


liquid that they’re not going to have to go out and search9


somebody down and execute on assets. 10


A They want their money.11


Q And they’re only charging what, $10 for every $100012


up to $250,000?13


A That is correct.14


Q And is there any brokerage fee or commission15


involved?16


A Commissions are anywhere from one to four percent17


off of that and the carrier pays that.18


Q All right.  And is there anyway Sean Kendall would19


qualify for a court bond based on the financial information20


you see in Exhibit 25?21


A Not without collateral, no.  He would not qualify.22


Q And that is cash collateral or cash - 23


A Yes. 24


Q - equivalent?25
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A Correct. 1


MR. ANDERSON: Thank you. Nothing further.  2


CROSS EXAMINATION 3


BY MS. SLARK:4


Q Same question.5


A Okay.6


Q If Mr. Kendall had $23,000 in cash would that be7


sufficient - that would be sufficient for a $12,000 bond,8


right?9


A With the bonding company I quoted, yes.10


MS. SLARK: Thank you.  11


THE COURT:  Okay, you may step down.  12


MR. ANDERSON:  Excuse me, Your Honor, just one13


followup.14


THE COURT:  Oh, sorry.  15


REDIRECT EXAMINATION 16


BY MR. ANDERSON:17


Q And that’s money that would have to be set aside18


that Mr. Kendall wouldn’t be able to spend, he wouldn’t be19


able to resort to it.  He would have to put that up and it20


would be held until the bond was released?21


A That is correct.22


THE COURT:  So how much would he have to put up on23


a $12,000 bond?  Just 12 grand, right?24


THE WITNESS:  Just the 12 grand, yes.  Simple math.25
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THE COURT:  Okay.  1


Q (BY MR. ANDERSON)  But, but he doesn’t get to use2


it?  It’s not that he’s giving some security interest, it has3


to be there in the letter of credit or attached, right?4


A It’s up to the bonding company.  The answer is yes5


they could tie it up for one to three years.6


MR. ANDERSON:  Okay, thank you.  Nothing further.  7


Your Honor, I call Randall Edwards.  8


RANDALL KEVIN EDWARDS9


having been first duly sworn, testified10


upon his oath as follows:   11


THE WITNESS:  I do.12


DIRECT EXAMINATION 13


BY MR. ANDERSON:14


Q State your name for the record, please.15


A Randall Kevin Edwards.16


Q And what’s your occupation?17


A I’m a lawyer, have been since 1982.18


Q And what’s the nature of your practice?19


A Well, I do a lot of things at this point, whatever20


pays the bills but I do a lot of litigation.  Ummm, I have21


done some civil right cases.  I’ve probably handled over 10022


civil rights cases both defending and bringing them on behalf23


of plaintiffs.24


Q And when you say defending, where have you worked25
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that you’ve defended those cases?1


A Well, I worked at the Reno City Attorney’s Office2


twice, first as a Senior Deputy and also as the Chief Deputy. 3


I worked at the Salt Lake City Attorney’s Offices and the4


Assistant City Attorney for I think seven years during the5


1990s.  I’ve also worked as outside counsel for various,6


various governmental entities.  7


Q And when you were with the Salt Lake City8


Attorney’s Office did you keep track of your hours and have9


an hourly fee attributed to specific cases?10


A Never.11


Q Do you know if that’s ever been done?12


A Well, to my knowledge it has not.  I’ve also13


checked the budget to see if that’s an item even today and it14


is not.15


Q And so you’ve worked on the plaintiff and defense16


side in civil rights cases including police abuse cases?17


A Mostly police abuse cases.18


Q How did you and I first meet?19


A You had several cases against the city that I20


defended.  Some of them I won, some of them I did not.21


Q I don’t remember you winning any but...(laughter).  22


A You wouldn’t.  23


Q How many cases would you say, police abuse cases24


you’ve been involved in?25


00721







99


A Well, that I’ve taken to trial, ummm, I don’t know,1


maybe 20 that I’ve handled.  Overall, over a hundred.2


Q And have you read through the Amended Notice of3


Claim in this case?4


A I have.5


Q Exhibit 2.  And you’re familiar with the basic6


claims that Mr. Kendall seeks to pursue?7


A I am.8


Q And if called upon to, given your vast experience9


in this area, would you have any basis whatsoever before a10


complaint is filed or even soon thereafter in determining11


what the likely fees and costs are going to be for any of the12


parties?13


A Oh heavens no.  But can I give a little context to14


that?15


Q Please.16


A As we look at the statute which I have looked at,17


the statute actually makes no sense and so in order for us to18


look at someone to say here’s how they could be compliant19


with the statute and pay and in determining how much you20


would have to come up with, there’s no way that that could be21


done.22


MS. SLARK:  Your Honor, isn’t this a question for23


you to decide as the Court?  Isn’t this just legal opinion? 24


Objection.25
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THE COURT:  I’m going to sustain it.  1


MR. ANDERSON:  Okay.  2


THE COURT:  His comments are stricken.  3


Q (BY MR. ANDERSON)  Mr. Edwards?4


A Yes. 5


Q Do you assess cases based on what you might be able6


to obtain in the case or what - 7


A Yes, it’s the only way I’m able to make a living.8


Q And what kind of time is going to be involved in9


the case?10


A Of course, of course.11


Q And are you ever able to tell in advance with any12


precision whatsoever what kind of time or fees are going to13


be involved?14


A No.15


Q And have you handled cases where there were both16


state law claims and federal law claims asserted?17


A Almost every case that I bring on behalf of a18


plaintiff against a governmental entity has both because the19


protections under state law, especially Utah state law,20


especially having to do with privacy, are broader than those21


in - 22


MS. SLARK:  Your Honor - 23


THE WITNESS:  - are brought up in those in a24


federal case.  25
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MS. SLARK:  - again we’re getting into - 1


THE COURT:  Sustained.  2


MR. ANDERSON:  What’s the objection?3


MS. SLARK:  He’s testifying - 4


THE COURT:  He’s giving an opinion.5


MR. ANDERSON:  That’s what I called him for, Your6


Honor.7


THE COURT:  Well, he’s not going to give an opinion8


on whether the law is appropriate or inappropriate or - if9


you want to ask him about attorney’s fees - and I thought10


that was that purpose for this, he’s already told me that he11


can’t predict -12


MR. ANDERSON:  Okay.  13


THE COURT:  - what they might be and in any given14


case.15


Q (BY MR. ANDERSON)  Are you - if you have a case16


that involves federal and state law claims, would there be17


any basis for sorting out with any accuracy what time and18


expenditures are attributable to the state law claims versus19


the federal law claims?20


A Not if you’re bringing them together, no.21


Q And why is that?22


A Well, because federal cases, federal law is going23


to be different than state law.  Claims brought under, for24


example 42 U.S. Code 1983 will have different elements than25
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will, say, for example a state law claim for assault or1


battery or negligent hiring or negligent detention.2


Q But if you’re doing discovery, say taking3


depositions regarding the case?4


A Oh no, there’s going to be massive overlap with5


regard to what it is - the elements - well, with regard to6


the evidence that you are procuring, there will be a lot of7


overlap because while the elements of each claim are going to8


be different, the evidence is not going to be different with9


regard to making that evidence work within those elements.10


Q Would it be possible for you to distinguish between11


the time and fees attributable to federal law claims versus12


state law claims if they were brought together?13


MS. SLARK:  Asked and - 14


THE WITNESS:  No. 15


MS. SLARK:  - answered. 16


THE COURT:  You can answer that. 17


THE WITNESS:  No.18


Q (BY MR. ANDERSON)  You represent private plaintiff19


clients now?20


A I do.21


Q In these kinds of cases?22


A I do.23


Q And have you ever had occasion to discuss with24


clients, without identifying them, what liability they might25


00725







103


face for attorney’s fees and for a bond requirement if they1


pursue their state law claims?2


A Oh, yeah.3


Q And what has been the impact of that disclosure to4


the clients?5


A Well, in discussing it with my clients I also have6


to look at it and say what is the possibility that my time7


involved in a case is actually going to be compensated.  So8


when I’m looking at a case it isn’t simply a matter of are9


you going to be able to recover, it’s going to be a matter of10


is it going to be worth my time to pursue?  And when I’m11


sitting with a client and saying there’s a good chance here12


that you may end up having to pay the other side’s attorney’s13


fees if you lose, not necessarily if your case is not14


meritorious, but simply if you lose, that’s a huge15


disincentive and at that point I’ve had clients say, you16


know, I’m not willing to take that chance.17


Q And have you had - have you been involved in cases18


as the defense lawyer where you felt that there was merit to19


the plaintiff’s case, that there were recoverable claims20


(inaudible) plaintiff loss?21


A That would have been a couple of the cases you22


brought counsel, so the answer would be yes.  (Laughter).  23


Q Not that I tried.  24


A I believe they had merit, I believed I had a better25
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case.1


Q And have you ever handled a case that for the2


plaintiff that you believed had merit that you lost?3


A I don’t take a case to trial unless I think it’s4


got merit.  Yes, I have lost cases that I believed had merit. 5


Q And in those instances if there was attorney’s fees6


and bond provisions, your client would have to have put up a7


bond and then pay attorney’s fees.8


A Yes, because it has nothing to do with the merit of9


the claim.  If the idea is that we are going to somehow10


discourage frivolous claims, there are very many meritorious11


claims that you don’t win on.  Simply because you lose12


doesn’t mean it was frivolous.  It just means the other side13


won.  14


Q So have you had any experience with clients who15


were of limited financial means that have not pursued state16


law claims after you disclosed to them that they would have17


to put up a bond in an amount found by the court to cover18


future attorney’s fees and costs?19


A Yes, most of the clients that I have who have20


confrontations with the police in which they believe that21


there has been some violation of their rights, are people who22


do not have the financial resources to pursue it if they had23


to pay for the other side’s attorney’s fees or for that24


matter if they had to pay me by the hour.25
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Q And what’s been the impact on them in terms of1


their decision as to whether to seek justice in our courts?2


A They finally just shake their heads and say there3


is no justice and they just walk away.4


MR. ANDERSON:  I have nothing further.  5


Thank you, Your Honor.  6


CROSS EXAMINATION 7


BY MS. SLARK:8


Q You stopped working for Salt Lake City in 1998,9


right?10


A I believe that’s right.11


Q That’s what it said in your declaration, so...12


A I’m sure I was telling the truth then, yes.13


Q So that’s about 12 years ago?14


A Yes, it’s been a while.  It’s been longer than that15


I think.  It’s been about 17, 18 years.16


Q Okay.  And you just testified that you represented17


clients in 1983 actions and tort claims, right?18


A I do.19


Q And you represent those clients on a contingency20


fee basis?21


A I do.22


Q So you were just testifying it’s impossible to23


consider or calculate the number of hours that you’re going24


to spend on a case -25
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A Yes. 1


Q - when you take it.2


A Yes. 3


Q You also testified that the only way you could make4


a living is by taking a look at a case and seeing how much5


and time and money you’re going to have to put into the case,6


whether you’re going to prevail at the end of the day, right?7


A Yes.8


Q So you’re looking at the amount of damages at9


issue, the amount of time you’re going to be able to put -10


your going to be able to - need to put in and whether you’re11


likely to prevail at the end of the day, right?12


A Yes, ma’am.13


Q So that analysis is you looking at how much time14


you’re going to spend on a case, isn’t it?15


A Well, I wish it were that simple.  That is an16


element certainly.17


Q Okay.  You also said it was impossible - you were18


just talking with Mr. Anderson, you’re concluding that it was19


impossible to segment out the federal and the state law20


claims?21


A Yes.  Well - 22


Q But then you described for me that there’s23


different federal laws that apply to the federal claims and24


there’s different laws that apply to the state claims.  25
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A Well - 1


Q Does that make it very easy to segment them out?2


A Actually I think that might have mischaracterized3


either what I said or maybe I didn’t say what it is that I4


understood what the response to be.  The question that I5


understood was will you be able to parse out the amount of6


time that you are spending on developing evidence in a state7


law claim from developing evidence in a federal claim where8


you have those two claims that are brought in the same9


lawsuit.10


Q Have you had a chance to look at the Amended Notice11


of Claim in this case?12


A I have.13


Q And so you’re aware that Mr. Kendall anticipates14


bringing three negligence claims against the police officers15


that had searched the home, right?16


A Well, in a general sense.  I must say I haven’t17


memorized it.  18


Q Okay.19


A But yes, I understand that he’s bringing some20


negligence claims.21


Q And your practice area is, includes 1983 actions,22


right?23


A It does.24


Q Against police officers?25
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A Yes. Well, and other governmental officers.1


Q Can you explain to me why the negligence claim that2


searching for failing to find the boy or whatever the -3


however you want to characterize the claims, not barred by4


the Governmental Immunity Act of Utah?5


MR. ANDERSON:  Your Honor - 6


THE WITNESS:  You want me to give you - 7


MR. ANDERSON:  - legal conclusion.  That’s really8


for the Court.9


MS. SLARK:  That’s not a legal conclusion, Your10


Honor.  It goes into the analysis of how much hours and what11


he anticipates doing in this case and why you’ve come to the12


conclusion you had. 13


MR. ANDERSON:  Your Honor?14


MS. SLARK:  We’ve got testimony - 15


THE COURT:  Let her finish. 16


MS. SLARK: We’ve got testimony here saying it’s17


absolutely impossible to predict the hours.  Opposition is18


completely opposite.  We looked at this, the state law claims19


all appear to be, just by reading the statute, barred by the20


Government Immunity Act.  I think it’s a very valid question21


to ask this attorney who has just sat here and said that he’s22


an experienced 1983 attorney.  Surely a very minimal analysis23


of the claims when he was looking at the impossibility of24


determining this case is are these claims going to be25
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disposed of in an easy, dispositive motion?  1


MR. ANDERSON:  Your Honor, I’ll argue that.  At the2


end of all this we’re prepared to argue the Governmental3


Immunity Act.  She’s got it flat - 4


THE COURT:  We’re not arguing.  5


MR. ANDERSON:  - she’s got it wrong.6


THE COURT:  I’m going to overrule the objection and7


let him go. 8


THE WITNESS:  Well, I guess the first answer to9


that is I’m unfamiliar enough with the actual Notice of Claim10


that I could sit down right now, make an analysis of those11


claims as they’ve been set forth with a comparison sort of on12


the spot with regard to the Governmental Immunity Act.13


Q (BY MS. SLARK) That’s fine. So basically that14


didn’t go into your analysis of - considering the15


Governmental Immunity Act and whether these claims are valid16


is not part of your analysis of it being impossible to17


predict how much time will be spent on this case?18


A Oh no, that’s not true at all.  No.  What I said19


is, I have not undertaken an analysis of how many hours that20


it would take for him to pursue the claims that he has set21


forth with regard to his Amended Notice of Claim under the22


Governmental Immunity Act.  I was not asked to do that.  But23


if I were, I simply could not still come up with an amount of24


time because there are too many variables.25
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Q But you can’t tell me why it’s not precluded by the1


provision that’s highlighted there?2


A I don’t make up cases on the spot, counsel, and I’m3


sure neither do you at the City Attorney’s Office.4


Q I’m just asking, you can’t tell me why that’s not5


precluded?6


A No, the Judge is going to tell us whether it’s7


precluded or not.8


MS. SLARK:  I think that’s all.  9


THE COURT:  Okay.  Anything else?10


MR. ANDERSON:  No.  I’m good.  Thank you very much.11


THE COURT:  Thank you, sir.12


MR. ANDERSON:  Thank you, Mr. Edwards.  13


Call Robert Sykes.14


THE WITNESS:  Do you want this back?  15


THE COURT:  Is he going to tell me the same thing,16


Mr. Anderson?17


MR. ANDERSON:  We’re going to address some of the18


same issues, yes.19


THE COURT:  I think he’s filed an affidavit, did he20


not?21


MR. ANDERSON:  He did.  Didn’t cover the whole22


ground.23


THE COURT:  Can he tell me in 20 words or less?24


MR. ANDERSON:  No.  25
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MR. ?:  I can, I’ll give it a shot.1


THE COURT: You’ll be sworn in over here, Mr. Sykes.2


ROBERT SYKES3


having been first duly sworn, testified4


upon his oath as follows:   5


DIRECT EXAMINATION 6


BY MR. ANDERSON:7


Q Will you state your name for the record please?8


A Robert Sykes.9


Q What’s your occupation?10


A Attorney.11


Q And what do you do primarily as an attorney?12


A Primarily I do personal injury work but I have a13


strong practice in civil rights.14


Q Representing plaintiffs?15


A Plaintiffs only.16


Q And have you represented plaintiffs in police17


actions?18


A Yes.19


Q With regard to police actions?20


A Yes. 21


Q And have you had occasion to present to courts22


applications for attorney’s fees?23


A Yes.24


Q Under federal law?25
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A Yes. 1


Q Any under state law?2


A No.3


Q All right.  4


A Most of those are settled.5


Q And, in fact, you recently had a verdict of $25,0006


but are asking for how much in attorney’s fees in the case?7


A I had a verdict for $15,000 and I have a fee8


application for $483,000 set to be argued next month.9


Q And did you take that case only because of the10


amount of the damages?11


A No, no. I took it because I was offended that the12


Highway Patrol would pull over three African Americans on the13


side of the road and abuse them for two hours for no reason. 14


That’s why I took it.15


MS. SLARK:  We’re kind running short of time.  Can16


we move to the -17


THE COURT:  I know why we’re here.  18


MR. ANDERSON:  Are we limited in terms of the time? 19


I know we estimated four hours but I think if we could have a20


little give that would be appreciated.21


THE COURT:  We’ll be okay, don’t worry.  22


MR. ANDERSON:  Thank you.  23


Q (BY MR. ANDERSON)  So there are times that you or24


other attorneys you know will take cases where it’s not all25
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about the money?1


A Oh yeah.  That’s common.2


Q And you know about the Bond Statute - 3


A Yes. 4


Q - that we’re addressing here today?  5


A I have it right here.6


Q And you only recently learned that there was such a7


statute in state law.8


A You know, I have never had it come up really.  I9


think some of the prosecutors aren’t aware or the defense10


attorneys aren’t aware of it but I haven’t had it come up11


very often.12


Q All right.  You stated in the affidavit you - 13


THE COURT:  Wait a minute.  You’re filing cases in14


federal court, right?15


THE WITNESS:  Well, I have state claims also16


frequently.17


THE COURT:  (Inaudible) claims in federal actions.18


THE WITNESS:  And I file many of them in state19


court and they get removed.  So I have both.20


THE COURT:  Okay.  21


Q (BY MR. ANDERSON)  Well, on that point, did you22


have state law claims in this recent case involving the23


Highway Patrol?24


A You know I did but they were dismissed, they were25
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dismissed I believe.1


Q Have you had a trial on both state claims and2


federal claims?3


A I’ve never gone to trial on state claims.  They’ve4


always resolved.5


Q All right. And if you - you’ve had cases though6


where you filed both state and federal claims?7


A Yes. 8


Q Do you bill out separately, here’s your state law9


claims, here’s your federal law claims?10


A No, I don’t. I don’t.11


Q If you’re taking a deposition in those cases about12


the underlying facts, is there any way to determine what goes13


to the state and what goes to the federal claims?14


A I think would be an extreme burden and almost15


impossible to do for what I do.16


Q Yes, because some of the factual discovery goes to17


both the claims?18


A It overlaps a great deal, right.19


Q Okay.  And you stated in the affidavit you20


submitted in this case an estimate of what you think the21


attorney’s fees might be in the future and the range that you22


gave was from $100,000 to $750,000 or more.23


A Could easily be.24


Q And why such a range?25
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A It’s impossible when you sit down to begin the case1


to estimate.  You don’t know how hard they’re going to fight. 2


I had a class action, the Hotten case that went for almost 173


years, (inaudible) year, was defense counsel.  The case4


should have settled early on.  They were stubborn.  They put5


their head in the sand, they wouldn’t settle and they ended6


up paying a lot of money.  But you can’t estimate that.  Up7


front you don’t know how hard the other side is going to8


fight and that’s the problem.  And so, you know, if you were9


to ask me, you know, how much should this case cost, you10


know, already I’m sure you have tens of thousands of dollars11


of time into it and I bet they do too and so it’s hard to12


estimate this kind of thing.  You can make a general estimate13


but that’s why I gave you that range, that big range because14


you don’t know how hard they’re going to fight.  It’s one of15


the problems with it.16


Q Would it, would any kind of estimate be based on17


conjection, speculation?18


A Oh, it would be very speculative. It would very19


speculative.20


Q All right and do you know, you looked at the Bond21


Statute, (inaudible) 3104?22


A Yes. 23


Q Do you know of any procedure that’s provided for24


under that statute for ascertaining the amount of bond?25
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A There’s no procedure.1


Q Is there any standard?2


A There’s no standard and I think there’s no case3


law.  When I checked I couldn’t find a case on it.  So, you4


know, it’s just wide open.5


Q And how does one get into a court for a court’s6


determination before you even file the complaint?7


A I don’t know how that would be done except maybe8


the way you’re doing it right now.9


Q Nine months later since we filed - 10


A Yeah, nine months later.11


Q - the complaint.12


A Yeah.  And by the way, most - I have similar13


experiences to Mr. Edwards, I sit down with the clients and I14


tell them what the risks are, you know.  We get a lot of15


offers to judgment.  I tell them what the risks are with an16


offer of judgment.  Ummm, you know, and civil rights very,17


very few, I think I could count on the fingers of one hand,18


how many clients I’ve had that could afford to pay, say19


$5000, you know.  They’re mostly poor, frequently people of20


color.  They don’t have the money to fund the litigation and21


if you were to tell them, hey, you’re at risk, my friend,22


for, you know, tens of thousands of dollars, even $12,000,23


they wouldn’t do it, they’d walk away from their rights. 24


That’s the problem.25


00739







117


MR. ANDERSON: Nothing further.  Thank you very much1


Mr. Sykes.  2


THE WITNESS:  You bet. 3


CROSS EXAMINATION 4


BY MS. SLARK:5


Q Mr. Sykes, you represent clients in 1983 actions6


and tort actions, correct?7


A I do.8


Q And you represent them on a contingency fee basis?9


A Generally speaking.10


Q And you were just testifying that you don’t know11


how you go about setting a bond, right?  12


A Well, based on this statute there are no standards.13


Q Well no that wasn’t the question.  You don’t know14


how somebody goes about getting into court to get that bond15


set?16


A Well, I’ve gotten bonds before on various things. 17


I call insurance agents, you know.  I recently had occasion18


to try to get a bond for myself on something and it’s this19


business about 100 percent collateral is true, it’s what - 20


Q Okay.21


A - they want.  So - 22


Q And you practice in federal court, right?23


A Yes, oh yes.24


Q So - 25
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A I’ve tried three cases this year in federal court.1


Q And you’re familiar with Federal Rule, the local2


Rule 67-1?3


A Have to show it to me - 4


Q Deals with - 5


A - but...6


Q Deal with (inaudible) undertakings and bonds to the7


court.  8


A You’d have to show it to me.  I don’t have that one9


right in front of me.10


Q Hang on.11


A Talking about Rule 68, I’ve got that one in front12


of me.13


MR. ANDERSON:  I’ve got it handy here if you want14


it.15


MS. SLARK:  Thank you.  16


THE WITNESS:  Just standard federal.17


Q (BY MS. SLARK)  Federal level. 18


A Uh-huh (affirmative).  67-C?19


Q Yes.  20


A Yeah, I’ve filed these bonds before.21


Q Okay.  22


A Yeah.23


Q So I assume you’ve had a chance to take a look at24


the Amended Notice of Claim in this case before you - 25
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A I’ve got it right here.1


Q - (inaudible) your opinion?2


A Yeah.  I’ve got it right here.3


Q Your opinion of this could range from $100,000 to4


$750,000?5


A It could.  6


Q And I assume from your practice area that you are7


familiar with the Governmental Immunity Act of Utah?8


A Yes. 9


Q Can you explain to me why the state law (inaudible)10


negligence claims, trespass claims, can you explain to me why11


those are not barred by the Governmental Immunity Act of12


Utah?13


MR. ANDERSON:  Objection, Your Honor, they’re14


simply not and it’s not for this witness to - 15


THE COURT:  I don’t think he can - 16


MR. ANDERSON:  - argue the matter.17


THE COURT:  - answer the question right on the18


sport anyway.19


THE WITNESS:  I can.20


THE COURT:  Can you?21


THE WITNESS:  Sure.  22


THE COURT:  Okay, go ahead.  23


MS. SLARK:  Go ahead.24


THE WITNESS:  Some of them probably are barred.25
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MS. SLARK:  Probably are barred?1


THE WITNESS:  Sure.  I mean, it’s a pretty robust2


statute, you know.  But that’s not the essence of this claim,3


believe me.  This is constitutional in nature.  4


MS. SLARK:  Okay.  I don’t think I need any more.5


That’s all.6


THE WITNESS:  Okay.  7


THE COURT:  Okay.   8


REDIRECT EXAMINATION 9


BY MR. ANDERSON:10


Q Does the Governmental Immunity Act - and this gets11


to the heart of this issue - does it prevent the plaintiff12


from suing an individual officer for intentionally, wrongful13


conduct?14


A No. 15


Q Thank you.  16


A Absolutely not.17


Q One other question.18


A Yeah.19


Q Have you ever filed - you were asked about the20


federal rule - 21


A Uh-huh (affirmative). 22


Q - the federal rule says that you, that the clerk23


can accept an undertaking or bond in an amount not less than24


$300.  Does it tell you how much the bond is going to be?25
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A No.1


Q So is there any procedure, even under the2


undertaking statute -3


A There’s no procedure - 4


Q - for determination as to how much that’s going to5


be or what the standard should be for figuring out the6


amount?7


A No procedure, no standards.8


Q And have you ever filed an action on behalf of a9


plaintiff where the plaintiff had to file a bond for future10


attorney’s fees and costs under 78B-3-104?11


A Never.12


Q Would you - do you know of any clients that you13


have right now that would even be able to do that or that14


would be willing to do that or undertake the threat of15


attorney’s fees?16


A No.  Able - probably none of them willing - if they17


had the money, probably but none of them have the money to do18


it.  That is an absolute bar in essence to any constitutional19


action for most people, for most people, okay?20


MR. ANDERSON: Thank you. No further questions.  21


THE COURT:  Anything else. 22


MS. SLARK:  Just one followup.23


THE WITNESS:  Sure.  24


///25
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RE-CROSS EXAMINATION 1


BY MS. SLARK:2


Q So you were just asked about barring claims with3


regard to claims against individual officers for4


intentionally wrongful conduct, remember that?5


A Yeah.6


Q Are you referring to the provision of the7


Governmental Immunity Act that permits claims that if you can8


establish fraud amounts?9


MR. ANDERSON:  That’s not the standard, Your Honor.10


THE WITNESS:  It didn’t come to mind actually,11


so...12


MR. ANDERSON:  I object.  That absolutely13


mischaracterizes the Governmental Immunity Act.14


THE COURT:  Well, he answered the question. 15


Overruled. 16


Q (BY MS. SLARK)  What are you thinking of?17


A Right now?18


Q Yes.19


A I’m thinking this statute is an abomination.20


Q No, I - 21


A That’s what I’m thinking of.22


Q - I meant - (laughter).23


A You asked me, I’m telling you the truth.  That’s24


the truth.25
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Q With (inaudible) Governmental Immunity Act, do you1


believe (inaudible)?2


A From (inaudible) claim?3


Q A claim against an individual officer.4


A You know, every time I get a case that involves -5


and I have to sit down with that statute and look it over.  I6


haven’t looked it over this morning.  If you want to show it7


to me, I’ve lectured on this several times to the bar but I8


tell them, every time you get a case, sit down and look it9


over because there are lots of mind fields in it, okay?  So I10


don’t know exactly which one I would be looking at but it is11


a very robust statute to protect government.12


Okay, now what’s your question with this?13


Q Could you just point to me the provision that14


you’re relying on that you believe that these claims would15


not be barred under the Governmental Immunity Act?16


A That what would not be barred?17


MR. ANDERSON:  Your Honor - 18


MS. SLARK:  The state law claims.19


THE WITNESS:  State law claims?  20


MS. SLARK:  That you just responded to counsel that21


you believe would not be barred.  22


MR. ANDERSON:  This is wholly inappropriate.  We23


could talk to him about his legal opinion on all sorts of24


things in this matter.  He’s not here to testify about the25
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application of the Governmental Immunity Act.1


THE COURT:  Well, we got into it, that’s the2


unfortunate thing.  So we’re going to deal with it.3


MR. ANDERSON:  Well, Mr. Slark got into it and it4


shouldn’t have happened.5


THE COURT:  Shouldn’t have but we’re here.  6


THE WITNESS:  Well, you know, without looking at7


this, if you give me just a minute - well, what’s your8


question specifically?  Give me a specific question so I know9


what I’m looking for here.  10


Q (BY MS. SLARK)  You just testified to Mr. Anderson11


individual claims against the officers for intentional12


misconduct in this case would not be barred and I don’t see13


what provision you’re relying on.14


A Well, individual claims against the officers - if15


Officer Olsen, okay, intentionally enters somebody’s16


(inaudible), okay, without a warrant - 17


Q (inaudible) Fourth Amendment (inaudible).18


A - that is a violation of law, okay?  If he shoots19


someone’s dog, a Weimaraner, they’re friendly, if he shoots20


the dog, you know - 21


Q Okay, let’s focus here - 22


A Yeah.23


THE COURT:  Let’s not get into the merits of the24


case.25
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MS. SLARK:  (Inaudible).1


THE WITNESS:  That officer needed a warrant. 2


Q (BY MS. SLARK)  Let’s take for example the three3


claims against police officer (inaudible).4


A I’m sorry, say that again.  Your accent is a little5


hard for me to hear.6


Q I apologize.  So we have in the Amended Notice of7


Claim, there are three claims, there are claims against three8


different officers - 9


A Right.10


Q - negligently searching the home for the missing11


child.  So 201-4(b).12


A Okay, now what page are you on here?13


Q Of the statute I just provided you.14


A 201-4(b) okay.  15


Q 201, subsection 4.16


A Okay.  17


Q Subsection B.18


A Uh-huh (affirmative). 19


Q That includes negligence claims for violation of20


civil rights.  21


MR. ANDERSON: No, only as against the entity, Your22


Honor.  Could we please argue this?  23


THE COURT:  We’re not going to argue -24


MR. ANDERSON: - not through this witness?25
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THE COURT:  -  we’re just about finished.  1


MS. SLARK:  I’m just trying to get a basis for the2


contention that our belief that these claims will be disposed3


of on dispositive motion is completely ridiculous and I’m not4


getting into that.  5


THE WITNESS:  Well look, here’s the thing.  4(b),6


they have an immunity for a violation of civil rights.  That7


is illegal, you know.  It’s illegal.8


MS. SLARK:  (Inaudible).  I think we’re done.9


THE COURT:  I think we are too.  You can step down.10


THE WITNESS:  Thanks, Judge.  11


Don’t you have any rebuttal.  I like it up here.  12


THE COURT:  I actually do (inaudible) (laughter).  13


MR. ANDERSON:  Just one question. 14


THE COURT:  One question.  If you ask more than one15


(inaudible).  16


MR. ANDERSON:  That’s right.  17


FURTHER REDIRECT EXAMINATION 18


BY MR. ANDERSON:19


Q Under 63(g) 7-203-6 it says that a plaintiff may20


not bring or pursue any civil action or proceeding based upon21


the same subject matter against the employer, the state of22


the employee’s act or omission gave rise to the claim unless23


the employee acted or failed to act through fraud or willful24


misconduct.  So doesn’t that open the door then to suing the25


00749







127


individuals for willful misconduct?1


A From the facts that I know, there was very willful2


misconduct.  That officer entered that yard knowing he had no3


right to do it.  That’s willful misconduct. 4


MR. ANDERSON:  Thank you, made the point.  5


THE COURT:  That’s debatable at some future date.  6


THE WITNESS:  Thanks, Judge.  I’m not biased by the7


way.  8


THE COURT:  I know you’re not. 9


MR. ANDERSON:  Your Honor, I don’t really want to10


call Mr. Kittrell because I don’t think it’s appropriate that11


he testify.  But if you’re going to consider his affidavit, I12


do want the opportunity to cross examine him.13


MS. SLARK:  Why don’t you let me call him and then14


you can cross examine. 15


THE COURT:  We’re going to take a 10-minute break16


and you wanted four hours, you’ll get the four hours.  17


MR. ANDERSON:  I wanted it somewhere around four18


hours.  19


THE COURT:  You got four hours. 20


We’ll be in recess for about 10 minutes.21


(Whereupon a recess was taken)  22


THE COURT:  You ready to go?23


MS. SLARK:  Yep.24


THE COURT:  Have you finished?25
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MR. ANDERSON:  I am Your Honor, thank you.  Well,1


still have argument.  Thank you.  2


THE COURT:  Okay.  Is it Slark?  3


MS. SLARK:  It is.  4


THE COURT:  I think I said Slack.5


MS. SLARK:  That’s fine.  6


THE COURT:  I don’t know why I looked at it and saw7


Slack instead of Slark (inaudible).  I like to get people’s8


names right.9


MS. SLARK:  I feel like someone just misspelled it10


years ago and that’s what it was. It’s not - slightly11


uncommon.12


THE COURT:  Go ahead.  13


MS. SLARK:  We’re going to call Mr. Kittrell.  14


MARK KITTRELL15


having been first duly sworn, testified16


upon his oath as follows:   17


 DIRECT EXAMINATION 18


BY MS. SLARK:19


Q Can you just state your name for the record?20


A Mark Kittrell.21


Q And where are you currently employed?22


A Salt Lake City Corporation, City Attorney’s Office.23


Q And can you just give us a description of your24


title and your general area of responsibility?25
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A Sure, I’m listed as Senior City Attorney.  I serve1


as counsel to the police department as well as the library2


board involved in matters in litigation as well as3


transactional matters.4


Q How long have you worked for the City?5


A One year and three months.6


Q And how long have you practiced as an attorney in7


Salt Lake?8


A Approximately 12 years.9


Q Can you just give us a brief overview of your 12-10


year career?11


A Sure. From ‘03 to ‘04, I clerked at the Utah Court12


of Appeals in the chambers of Judge Davis.  From ‘04 to ‘07 I13


was a misdemeanor and felony trial attorney at Salt Lake14


Legal Defender Association.  From ‘07 to last year, ‘14, I15


was an associate and shareholder at Fabian and Clendenin,16


practicing complex litigation, white collar criminal defense17


as well as representing indigent defendants in state and18


federal court.19


Q So during this 12-year career as an attorney have20


you been called on to estimate the amount of time that you’re21


likely to spend or likely to incur in a matter?22


A Yes, it’s a matter of course.23


Q Can you just provide us some examples?24


A Certainly.  Ummm, in federal court you might have25
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the CJA contract which is the Criminal Justice Act contract. 1


Oftentimes when you’re appointed to represent indigent2


defendants you have to create case budgets from the outset of3


representations.  So the court asks you to submit a budget4


for the case which covers your attorney time, assistant time,5


as well as any fees incurred, investigators you might need6


and you estimate the number of hours required to deal with7


the legal issues involved, is one example.  Other examples in8


private cases, clients with small and large matters would9


want some level of certainty about what their fees might be10


and you certainly didn’t want to anger them by over or under11


estimating them.  So you would do your best to estimate the12


type of work to be involved. You look at the legal issues,13


the factual issues and go from there.14


Q So with that in mind have you had a chance to15


review the state law claims in this case and determine,16


provide an estimate of the amount of hours, consequently the17


fees that would be incurred in handling those claims?18


A I have.19


Q And how did you go and how do you go about doing20


that?21


A Sure.  We looked at the Amended Notice of Claim22


which we take to be the type of claims that Mr. Kendall may23


file against the city and - 24


Q And actually for ease in this have you still got25
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the black binder up there?1


A Do not.  I’ve got a copy of an Amended Notice of2


Claim on the counsel table there.  3


Q Actually (inaudible).  4


A Thank you.  5


Q Just referring to Plaintiff’s Exhibit No. 2 which6


is the Amended Notice of Claim in this case.  Can you just7


provide us a general description of the state law claims that8


are at issue in this case?9


A Sure.  We’re looking at state law claims to be10


filed against five law enforcement officers at Salt Lake City11


Police Department.  The first involves Officer Brett Olsen12


and the state law claims involved that we can identify from13


this involve claims for negligence, intentional infliction of14


emotional distress, trespass to land, trespass to chattels15


and conversion.  16


With Lieutenant Brian Pervis there appears to be a17


claim that they will file for negligence in ordering an18


unconstitutional search of a backyard, and for Officers19


Everett, Edmundson, and Pregman, there appear to be claims20


related to negligence in the manner in which they conducted21


the search for the missing child.22


Q Are there also state constitutional claims?23


A They appear to be, yes.24


Q And what are those?25
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A They seem to be duplicative of Fourth and Fifth1


Amendment claims.2


Q Okay.  3


MR. ANDERSON:  Your Honor, if I may?  I don’t want4


to interrupt the flow here but I think I made it clear, but I5


just want it on the record and I’d like the Court to6


reconsider the appropriateness of Mr. Kittrell testifying in7


this matter.  He’s been listed as co-counsel for the8


defendants, absolutely inappropriate to appear here also as a9


witness.10


THE COURT:  Okay.  11


MS. SLARK:  May I proceed?12


THE COURT:  I’m not going to rule - 13


MR. ANDERSON:  I thought you said okay.  Thank you. 14


THE COURT:  I understand your position.  I will15


certainly address it at some future time but I’ve already16


seen the affidavit, things aren’t going to change, I don’t17


think.  So I don’t see any harm.  I’ll let him testify and18


he’ll suffer the consequences if I decide he should be off19


the case.20


Q (BY MS. SLARK)  So based on this analysis of the21


claims did you come up with an estimate of how long it would22


take to handle these claims?23


A Yes. 24


Q And what was that estimate?25
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A We estimate approximately 100 to 120 hours which is1


about two and a half to three weeks work of, or two and a2


half to three weeks of attorney time on the matter.3


Q And what is the - just very generally, what is the4


work you’re anticipating that we will do with regard to these5


state law claims? 6


A I imagine we would examine, examine claims and7


(inaudible) them.  If they appear to be the same as Amended8


Notice of Claim, file responsive pleading, conduct minimal9


amount of research and file dispositive motion.10


Q Okay.  So with this figure of the 100, 120 hours,11


how did you arrive at this bond amount that we’ve been12


talking about, the $12,000?13


A Ummm, we have an internal officer rate for attorney14


time of $123.62 and I multiplied that by the number of hours15


required which gets us right around $12,000.16


Q And how is that rate calculated?17


A It’s my understanding that that rate is calculated18


by looking at the average of the attorney compensation. 19


There about, I think they look at 15, approximately 15 full-20


time employees to calculate that rate and you divide that by21


a number of hours you expect attorneys to work in that office22


and then you add in overhead type expenses like, you know, 23


law library facilities, CLE, things like that.24


Q Did we just make up this formula or does this come25
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from somewhere?1


A It comes from somewhere.2


Q Were does it come from?3


A Well, it comes from looking at the compensation4


that, you know, the formula I guess I’m looking at and that5


follows the decision in Soft Solutions v. Brigham Young6


University where the court allowed in-house counsel to use a7


cost plus method which we’ve used to determine a rate.8


Q You’ve got a white binder up here? I’m going to ask9


you to turn to Exhibit A-1 in that white binder.10


A I’m there.11


Q I’ll just give the Judge a moment to get there. 12


And can you just tell us what the fees are?13


A These are bills from Winder & Counsel to Mr.14


Kendall. 15


Q And how did we receive those?16


A These were provided to us in the course of17


discovery.18


Q And so as I look through those bills, probably19


several pages in, I can see highlighting on these bills.  Can20


you tell me what the highlighting is about? 21


A So I’m looking at dates 19, that’s where I first22


see highlighting and it appears to carry forward through. 23


The highlighting appears to relate to work related to the24


bond statute challenge by Mr. Kendall and his attorney.25
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Q And were those highlights performed by people in1


our office?2


A They were, they were.3


Q And have you had a chance to review those4


highlights?5


A I have.6


Q And in your opinion do those highlights,7


highlighted entries appear to relate to this constitutional8


challenge to the statutes as opposed to the underlying9


(inaudible)?10


A They do.11


MS. SLARK:  And we’ll just offer that as Exhibit 12


A-1.13


MR. ANDERSON:  No objection.  14


THE COURT:  A-1 is received.15


(Defendant’s Exhibit A-1 is received)16


Q (BY MS. SLARK) And having done that did you have a17


chance to calculate the total amount of hours Mr. Kendall’s18


attorneys state that they spent challenging the19


constitutionality of these statutes?20


A We did.21


Q And what was that amount?22


A If my memory serves me correctly, it’s 442.5523


hours.  24


Q And I notice going through these highlights that25
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some of these highlights have got partial descriptions and by1


that I mean two lines are highlighted relating to a2


constitutional work and two of them are not.  What did you do3


in those circumstances?4


A We didn’t factor those into our calculation of the5


attorney time because we didn’t feel that we could fairly6


parse that out.  So we simply left those hours out of the7


calculation, hours and fees out of the calculation.8


Q Okay.  So we’ve got this hour that says figure of9


442.44 hours of time excluding any partial time, did you10


calculate the total attorney’s fees that that amounted to?11


A We did.12


Q And what was that?13


A If I remember correctly, $21,064.14


Q Okay.  Have you visited the Go Fund Me page?15


A I have.16


Q And will you just turn to Exhibit B in the binder17


in front of you there?  18


A I’m there.19


Q And does that, is that an accurate - I guess we20


don’t need that, I mean it’s already in evidence, but is that21


an accurate representation of the website?22


A Yes. 23


Q And does that - does that page say anything about24


what the funds are going to be used for?25
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A It does.  Ummm, if you flip back in these pages to1


the very last page of this exhibit, near the bottom, it2


appears to be the statement from Mr. Kendall about the3


purpose behind the page.  The last paragraph of that 4-4


paragraph statement on that last page says all donations will5


be used to fight the Salt Lake City Police Department in a6


court of law.7


Q And obviously on this exhibit that’s on the very8


last page.  If I went to the website to donate, where would I9


see that statement?10


A It’s my understanding you’d see it right when you11


open the page.  I believe here might be an image of Mr.12


Kendall’s dog, Geist, perhaps, I think it’s the latest update13


and then maybe right below that.14


Q And is that memory from you having visited that15


website?16


A That’s my memory.17


Q Are there any notes on this website about the bond18


requirements?19


A There are, it’s in one of the updates.  If you -20


it’s update number 34 which on this exhibit is page 1, 2, 3,21


4.22


Q And what does it say about the bond requirement?23


A Ummm, it inaccurately states the bond requirement. 24


It says to bring a lawsuit against an officer I have to pay25
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for a bond to cover any expense he may incur.  How is anyone1


suppose to afford that?  This is getting extremely expensive,2


I haven’t made it to court yet.  If you have the means,3


please donate to help me continue my fight against the wrongs4


Salt Lake City Police Department has committed.  I cannot do5


this alone.6


Q And does it say when that was posted?7


A It just says eight months ago.8


Q And what would that be based on the print date of9


that?10


A Printed in 9-8-2015, that would put us right around11


January, eight months ago.12


Q And you filed a declaration in this case, right?13


A I did.14


Q And have you had the opportunity to review that15


declaration since filing it?16


A I have.17


Q And is there anything you would change in that18


declaration?19


A I would strike Paragraph 12.  Paragraph 12 is20


strictly a legal conclusion.  Other than that, no.  21


MS. SLARK:  I don’t have any further questions.  22


CROSS EXAMINATION 23


BY MR. ANDERSON:24


Q Mr. Kittrell, is - you were endeavoring to keep the25
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amount projected and fees and costs to a very low figure to1


escape the constitutional ramifications raised in this2


matter; isn’t that true?3


A No. 4


Q Can you explain - do you have any reason why you as5


co-counsel in this matter - and let me just establish this6


for now, on the last pleading filed in this action you’re7


still shown as co-counsel in this case, correct?8


A Sure, I think my name is in the caption, yes.9


Q Did you ever introduce an affidavit in a case10


before where you were co-counsel on a matter that was in11


dispute?12


A We’ve submitted - in private practice, submitted13


attorney’s fees affidavits, yes.14


Q After the fact.15


A Well, the matter was still in dispute about what16


the attorney’s fees were, yes.17


Q Right, after the work was done, not - 18


A Correct. 19


Q - giving an opinion as to what they’re going to be20


in the future?21


A Not at the outset of the case, but after a case has22


completed, yes.23


Q So this is the first time you’ve ever done that?24


A Yes. 25
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Q All right. And are you ware that your office has1


claimed upwards of $275 an hour for work in other cases?2


A I’ve seen a copy of the exhibit you provided us3


regarding that letter I think you’re referring to.4


Q I show you what’s been marked as Exhibit P-24 for5


identification.  6


A Okay.7


Q Do you know what that is?8


A It appears to be a letter from the City Attorney’s9


Office.10


Q And is it a letter from the City Attorney’s Office?11


A I have no reason to doubt that it’s a letter from12


the City Attorney’s Office, no.13


Q You talked to Ms. Slark about it?14


A Yes. 15


MR. ANDERSON:  And Your Honor, I could call Ms.16


Slark but if I could just get a stipulation that this is17


authentic and -18


MS. SLARK:  Yes, we stipulated to it.  19


THE COURT:  What is it?  20


MR. ANDERSON:  I’d offer Exhibit P-24.21


THE COURT:  P-24 is received. 22


(Plaintiff’s Exhibit 24 is received)23


Q (BY MR. ANDERSON)  So, I (inaudible) sound polite24


but do you just always manipulate the hourly fee in the City25
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Attorney’s Office depending on what the context is and what1


the case is?  You try to keep it low in this case and raise2


it high in another case where you’re asserting fees?3


A So is the question do I manipulate fees?4


Q Yeah, is that the practice of the City Attorney’s5


Office?6


A To my knowledge, no.7


Q Why - you see in Exhibit 24 - 8


A Can I see the exhibit?9


Q Sorry.  10


A Thank you.  11


Q City Attorneys in that office - in that case trying12


to get fees out of somebody rather than prevent somebody from13


asserting their constitutional rights, claim $275 an hour and14


a total of nearly $80,000 in a failed attempt to condemn one15


billboard where there hadn’t even been a trial.  Are you16


aware of that?17


A So I’m actually not aware of the specifics of this18


particular matter, especially in light of it being blacked19


out.  I’ve not discussed that with Ms. Slark.  I’m aware of20


the paragraph you’re referring to of $275 an hour being a21


prevailing market rate for a condemnation attorney and it22


appears to be something that might be sent as a demand23


letter.  So I don’t know the context of the case, Mr.24


Anderson, but as for the record, and it speaks for itself - 25
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Q It does speak for itself, doesn’t it?1


A Certainly. 2


Q And in this case you’re saying $123.62 ‘cause3


that’s basically your costs?4


A That is the rate that should be used for attorney’s5


fees in the office.6


Q Has the City Attorney’s Office ever made claim for7


attorney’s fees in a case, at the end of a case?8


A Yes, they have.9


Q And at what rate?10


A I believe it’s been used recently since we11


developed the rate of $123.62 and it might have been this12


past year or the year before, that’s been claimed.  13


Q Okay, so there’s it’s not the prevailing rate for14


civil rates attorney’s, it’s just your - 15


A That is the in-house counsel rate used pursuant to16


Soft Solutions v. Brigham Young University.17


Q So that was before or after December 16, 2014 when18


your same office was claiming $275 an hour?19


A That should have been before, yes.20


Q All right.  So you figure 100 to 120 hours?21


A On the state law claims, yes.22


Q And how do you ferret out time on state law claims23


versus federal claims?24


A Well, it’s lot like if you’ve done an insurance25
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thing or CJ billing like I’ve done where you have to account1


for every discreet task you do, research x, y, z; .2.  That’s2


how I anticipate doing that.  3


Q So you anticipate - how do you anticipate if4


there’s a deposition of Officer Olsen to find out what he was5


doing without a warrant and without any reason to believe6


there was a connection between Sean Kendall’s home or yard7


and the supposedly missing child, how do you divide that time8


up in that deposition between the federal claims and the9


state claims?10


A It’s a good question.  I think that if it’s clear - 11


Q Thank you.  12


A No, it is, it’s a great question.  I think if it’s13


clear - and this is my opinion - but if it’s clear that it’s14


related strictly to a negligence issue, I think you can15


account for that time.  But I think if it’s going to be16


blending fact discovery, I think that just might enure to the17


benefit of Mr. Kendall and we wouldn’t count that as going18


against the state law claims because we’d have to deal with19


the federal and state constitutional issues any way.  20


Q So you’re saying now you - if there’s that kind of21


overlap you will not assert that as attorney’s fees?22


A On the state law issues, that’s how I would imagine23


doing it.  On this particular matter, on the state law24


claims, we think 100, 120 because the Governmental Immunity25
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Act will likely bar these potential state law claims that are1


asserted in the Amended Notice of claim.  2


Q So this whole thing is based on -3


A Pre-discovery.4


Q - your reading of the Governmental Immunity Act?5


A I would say our reading, yeah, the City Attorney’s6


Office reading of the Governmental Immunity Act.7


Q Which includes the analysis that you have to show8


fraud or malice rather than fraud or willful misconduct?9


A Fraud or willful misconduct is what the statute10


requires.  That’s what the statute requires.  Typically11


they’re barred unless they come in under fraud or willful12


misconduct.13


Q Right.  So if we’re able to show a willful14


misconduct, you’re not going to get rid of it on dispositive15


motion, are you?16


A I guess your analysis on that would be right.  If17


we could not prevail on the willful misconduct it would18


survive dispositive motion.19


Q Did you take that into account in your estimate?20


A No. 21


Q Okay.  So you anticipate filing a motion to dismiss22


rather than answer the complaint?23


A We might file a responsive pleading.  I think24


that’s to be determined once we actually receive the25
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complaint.1


Q How did you come up with your estimate if you don’t2


know what you’re going to do?3


A I think I just informed the Court about that.  We4


would analyze the, what we believe to be the claims asserted5


in the Amended Notice of Claim.  Once we receive the claim,6


then we’ll look at it and see what happens.7


Q So it may a whole different ball game once you8


receive the complaint.9


A If you’re telling me you’re going to file something10


totally different than your Amended Notice of Claim, then it11


probably would be.  But if it’s going to be the same, then12


probably not.13


Q It’s going to be the same.14


A Then it’s probably not going to be any different15


then.16


Q So you going to file an answer?17


A I’ll confer with trial counsel on that to determine18


if that’s the appropriate course.  We might.  And as you know19


Mr. Anderson, answers aren’t typically that involved.20


Q I don’t know that.  How about a motion to dismiss? 21


Anticipate filing a motion to dismiss?22


A We’ll likely explore the dispositive motions to be23


filed and - 24


Q See, you don’t any of this before you come up with- 25
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A I’m just not trying to tell you our legal strategy.1


Q Let me get the question out for the record.2


THE COURT:  Let’s not argue.  Let’s - ask a3


question, get an answer.4


MR. ANDERSON:  That’s my question.5


Q (BY MR. ANDERSON)  You don’t know what you’re going6


to be doing in order to come up with any kind of potentially7


accurate estimate of costs and attorney’s fees, are you?8


A Without providing our roadmap to the way we’re9


going to defend the matter, I’ll inform you that we’ll file10


likely responsive pleadings, conduct research and file11


dispositive motions.  As to the strategy employed, I’d rather12


than reveal strategy right now in court.13


Q You know what, you’ve already opened the door to14


that.15


And Your Honor, I suggest that this is one of the16


dangers of an attorney coming on - 17


THE COURT:  No, we’re not -18


MR. ANDERSON:  - to testify.  19


THE COURT:  We’re here, we’re here to talk to him20


about his affidavit.  21


MR. ANDERSON:  Right.22


THE COURT:  We’re not here for you to tell me what23


you think should or should not be going on.  You’re asking24


the question, he’s answering the question, but we’re not25
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going to have any narration here.1


MR. ANDERSON:  No, I - 2


THE COURT:  You just ask a question of him, you get3


an answer and let’s get this over with.4


MR. ANDERSON:  Right.  Okay.  5


Q (BY MR. ANDERSON)  Tell me your roadmap.  What is6


your plan in this lawsuit?7


THE COURT:  He doesn’t need to tell you his8


roadmap.  He answered your question.  Now ask another one.9


Q (BY MR. ANDERSON)  How do you come up with an10


estimate without having a roadmap?11


A That roadmap is developed internally, Mr. Anderson,12


I’m sure you do the very same thing when you represent your13


clients.14


Q I do but I don’t come out as a witness then to15


testify about what my estimate - (inaudible) question.16


THE COURT:  Mr. Anderson, you’re arguing with him. 17


That’s not the point here.  You’ve already made your, you’ve18


already made your point about the fact that you think it’s19


improper for him to do what he’s doing.  I’m going to take20


that into consideration.  But we’re not going to make21


comments about it every time you turn around.22


MR. ANDERSON:  All right.  I’m just suggesting,23


Your Honor, that it can’t be a one-way street.  He can’t come24


up with an estimate - 25
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THE COURT:  No, no, no, no.  No, you’re not there1


to make comments.  You’re there to ask a question.  If you’ve2


got a question, put it to him.3


Q (BY MR. ANDERSON)  Okay.  How did you determine the4


estimate?  Tell us everything that you anticipate will be5


done, how many hours and much the attorney’s fees are6


attributable to what you anticipate doing.7


A Without getting into what I believe to be work8


product and attorney/client privilege communication, I’ll9


answer the question this way, we looked at what the state law10


claims were in the Amended Notice of Claim.  We looked at the11


statute, the Governmental Immunity Act statute.  We looked to12


determine whether or not we believe these claims asserted,13


the state law claims, would be barred by the Governmental14


Immunity Act.  We determined because they relate to issues15


that are laid out in statute, that they would be barred and16


that’s how we got to where we are and why we think that we17


can dispose of this in 100 to 120 hours.18


MR. ANDERSON:  And Your Honor, I’d ask the Court to19


instruct the witness to describe what he’s saying is work20


product but that is open now to examination given that he’s21


the witness that’s made this estimate.22


THE COURT:  That’s not right.23


MR. ANDERSON:  I’ve got to be able to get to -24


THE COURT:  No you don’t.25
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MR. ANDERSON:  - behind what his estimate is.1


THE COURT:  He told you how he did what he did. 2


You don’t need to go any farther.  End of story.3


MR. ANDERSON:  Well - 4


THE COURT:  You’re not going to get into what5


defenses they may want to raise, whether they’re going to6


file motions or whatever.  They have no operative pleading7


yet.  They have your Notice of Claim. They utilized your8


Notice of Claim to make a determination of what they felt was9


an appropriate amount of time based upon their looking at10


Governmental Immunity Act, which he just told you, and he11


calculated the time, he got his answer.  Let’s move on.12


MR. ANDERSON:  Okay.13


THE COURT:  Now this is not discovery.  You’re14


asking him questions specifically pertaining to the affidavit15


that he filed - 16


MR. ANDERSON:  That’s right.17


THE COURT:  - when you filed the motion.  18


MR. ANDERSON:  And that is the underlying basis for19


his estimate - 20


THE COURT:  You got your information.21


MR. ANDERSON:  No, I don’t.22


THE COURT:  Yes you do.23


MR. ANDERSON:  Your Honor, I don’t - 24


THE COURT:  You may not think you do, but you do.  25
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MR. ANDERSON:  Because he’s hidden behind the1


attorney work product and that’s exactly - 2


THE COURT:  Well, he can sit behind it as long as3


he wants.  He’s given you the basis upon which - upon how he4


calculated the number that he gave in his affidavit.  That’s5


sufficient.  Now, if you have some other questions you’d like6


to ask, feel free to do so.7


Q (BY MR. ANDERSON)  Do you know how your office8


determines when it’s going to claim $123.62 an hour and when9


it’s going to claim $275 an hour?10


A I have no idea how that $275 figure came out.  To11


my knowledge if attorney’s fees are at issue, we should be12


using $123.62 figure.13


Q All right. And in determining your estimate did you14


take into account potential trial and preparation for trial?15


A On the state law claims?16


Q Yes.17


A No. 18


Q So the whole thing is based on your assumption that19


it’s all going to be dismissed under Governmental Immunity20


Act?21


A I think you have - that’s how we looked at the22


case, that we think that the state law claims could be23


disposed of relying on the Governmental Immunity Act.24


Q Even the negligence claims that have been waived25


00773







151


under the Governmental Immunity Act?1


A We would differ with your interpretation of how the2


negligence claims affect, are affected by the Governmental3


Immunity Act.4


Q And did you take into account the discovery that’s5


going to be required to be done?6


A We factored in from beginning to end up to7


dispositive motion, how this matter would be handled.8


Q And did you write all that on a piece of paper to9


figure out how many hours - 10


A Most of it was discussed - 11


Q - (inaudible)?12


A I mean, if anything, it might have been a back of13


napkin type of calculation done, but no formal notes. 14


Everything that was - anything that was discussed was15


ultimately put into my declaration before this Court.16


Q And it’s true, is it not, that your office hasn’t17


kept track of the time or what the attorney’s fees would be18


in this action, the declaratory - 19


A In the declaratory action?  No, we actually thought20


this matter might resolve when we initially had this matter21


come up to our attention.  But - 22


Q From then up until now you haven’t kept track of23


any of the time?24


A Moving forward, when we receive the claim, we will25
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certainly keep hours - 1


Q No, I’m asking you - 2


A - no, on this, no3


Q - from then until now? 4


A Then until now, no.5


MR. ANDERSON: Thank you.6


I have nothing further, Your Honor.  7


REDIRECT EXAMINATION 8


BY MS. SLARK:9


Q I think there just might have been a slight amount10


of confusion on that question from Mr. Anderson.  He asked11


you if you’d been keeping track of your hours in this12


constitutional challenge case and have we been keeping track13


of hours in this constitutional challenge case?14


A No.15


Q Why?16


A We thought the matter would resolve.  If it becomes17


an issue we could certainly go back and provide a reasonable18


estimate, looking at the work product and the research done. 19


Certainly courts have been able to determine whether or not20


that’s reasonable.21


Q Is there a difference between the constitutional22


action and the underlying action?23


A In my mind, yes, absolutely.24


Q And will we keep our hours if we need to when the25
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underlying action actually gets filed, will we keep our hours1


in that?2


A Yes, we’ve already discussed how we would do that.3


MS. SLARK: I don’t think I have anything else. 4


THE COURT:  Okay.  5


MR. ANDERSON:  Just one quick one.6


RE-CROSS EXAMINATION 7


BY MR. ANDERSON:8


Q Have you done that on other cases for the9


particular cases, kept track of your hours since you’ve been10


in the City Attorney’s Office?11


A City Attorney’s Office?12


Q Yes.13


A No, I have not.14


MR. ANDERSON:  Nothing further, Your Honor.  15


MS. SLARK:  One more question. 16


FURTHER REDIRECT EXAMINATION 17


BY MS. SLARK:18


Q How long have you been at the City Attorney’s19


Office?20


A One year, two months.21


MR. ANDERSON:  Asked and answered.  22


THE COURT:  I heard him tell me that.  23


You finished?24


MS. SLARK:  Yes.25
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THE COURT:  Okay, you may step down, Mr. Kittrell.1


THE WITNESS:  Thank you.  2


THE COURT:  Anybody else?  3


MS. SLARK:  No.4


THE COURT:  Okay, you each of 10 minutes.  I’m5


going to hold you to it.  6


MR. ANDERSON:  Okay, Your Honor, first of all the7


statute, the bond statute that we’ve been discussing does not8


apply here.  That statute is found under Tab 16 of our9


courtesy copies of authorities.  The reason it doesn’t apply10


is that the statute applies only to fees and costs being11


incurred by, quote, “the officer.”  If the officer is not12


going to incur fees and costs, no bond is required.  13


If I may approach the bench, Your Honor - 14


THE COURT:  You may.15


MR. ANDERSON:  - this is the defendant’s responses16


to discovery requests.  In the, on Page 9 of the discovery17


responses, Request No. 1, “Admit that the City has never18


sought reimbursement of costs from police officer defendants19


it has defended.”  City responded that it does not require20


police officers to pay the City Attorney’s Office for legal21


service in those circumstances in which city indemnifies and22


provides legal representation.  Essentially the same response23


to Request No. 3.  And the stipulation of facts in Paragraph24


44 - they’ve been filed with the court - the City stipulated25
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that pursuant to Utah Code 63G-7901, Salt Lake City1


Corporation will defend and indemnify the individual officers2


against any legal claims brought against them arising from3


the search of Mr. Kendall’s backyard and shooting of Mr.4


Kendall’s dog if the officers request defense and5


indemnification, fully cooperate in the defense, and the6


request is timely.  7


So they don’t seek recovery from those officers,8


they don’t charge them anything.  The City provides the9


defense.  The officers do not, they’re not expected to incur10


any fees or costs in defending the action.  That is the clear11


language of the statute.  12


Secondly, Your Honor, the impecuniocity statute and13


that is the second page - no, it’s not - that’s under Tab 50,14


Utah Code Annotated Section 78A-2-302.  All the conditions15


there have been met.  Mr. Kendall has submitted the affidavit16


containing the complete information set forth in that statute17


under subsection 3.  And then in subsection 5 it provides, in18


addition to the financial disclosures, the affidavit shall19


state the following; you’ve got to swear, affirm, duty or20


poverty.  This isn’t a matter of poverty.  The statute is21


rather outrageous on its face but it’s in the context of how22


much they might be faced with having to pay to move forward23


with the action or legal proceeding.  This impecuniocity24


statute applies in this matter.  Sean Kendall cannot afford -25
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we’ve proven that every which way - cannot afford to proceed1


with this matter under the bond statute and he should be2


found impecunious under Section 78A-2-302.  3


However, that’s not the easy way around this.  The4


City does not escape the serious constitutional issues5


involved here by simple application of the impecuniocity6


statute because only those without substantial wealth have to7


go through this process and combined with the bond statute,8


the standard of, quote, “poverty” within the meaning of the9


impecuniocity statute is significantly altered.  If you’ve10


got $150,000, a $300,000 bond that you’ve got to come up11


with, you would still qualify because you’re not able to meet12


that financial requirement.  13


And Your Honor, I would ask to consider in the real14


world all that Kendall has been forced to do with all the15


delay and attorney’s fees to get to this point today.  And16


it’s solely because of the unbelievable discriminatory nature17


where there are different economic standards, there are18


different economic hurdles to be met and here now nine months19


later since we filed this declaratory judgement action, we’re20


still not able to proceed with the state claims in this case. 21


But regardless of the application in the impecuniocity22


statute, the bond and the undertaking statutes must still be23


stricken as being in violation of the protection, due process24


guarantees under both the Utah and U.S. Constitutions and the25
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Open Courts clause of the Utah Constitution.  1


I would note that the state was made aware of our2


attack on the constitutionality of both of these statutes. 3


Their silence is fairly deafening in this regard.  They’ve4


taken no position on our constitutional attack against the5


bond statute, only as to the undertaking statute.  6


Now, we know that in terms of equal protection,7


Zamora tried to take care of all if it, smooth it all out,8


saying, well, because of the way the old statute read, the9


courts can hold a hearing, take into account the plaintiff’s10


circumstances and come up with some kind of a figure to make11


all this work and not deny them access.  As I pointed out12


earlier, Your Honor, this statute that we’re addressing today13


- and this is clearly a matter of first impression - doesn’t14


provide that flexibility.  There’s no discretion under this15


bond statute.  16


So there are facial classifications that are raised17


here.  First of all, you’ve got victims of law enforcement18


officers as compared to victims of injury committed by19


anybody else.  You’ve got victims who have the financial20


resources and those who don’t.  These are classifications21


that are absolutely, not only inappropriate, they’re illegal22


and unconstitutional and then on the tort feasor side, you23


have the law enforcement officers with special protection24


where nobody else has that same kind of protection.  So the25
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facial classifications, Your Honor, it doesn’t matter whether1


you can afford or not afford to pay the bond, this is a2


matter of equal protection, depravation of equal protection3


and it should be held to be unconstitutional.  There is a4


heightened scrutiny level that applies here when you’re5


talking about equal protection and access to the courts.  The6


Judd case, Judd vs. (inaudible), Utah Supreme Court addressed7


this specifically saying, we employ a heightened scrutiny8


under Article I, Section 24 when reviewing legislation that9


implicates rights under Article I, Section 11, and that is10


access to the courts.  So the statute must be reasonable, it11


must have more than a speculative tendency to further a12


rational, and appropriate legislative objective and, in fact,13


actually substantially further that purpose and be reasonably14


necessary to further legitimate legislative goals without15


discrimination.  And the City has wholly failed, Your Honor,16


in all of this time to demonstrate that the statute has any17


valid legislative purpose in the real world where that it is,18


in fact, reasonably necessary to further legitimate19


legislative goal.  20


In Judd, the statute there, it passed muster but21


only because there were empirical studies showing that what22


the legislature did contributed to a resolution of what the23


legislature deemed to be a serious problem and there was24


studies showing that it was a serious problem.  There’s been25
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nothing offered, nothing factual, no studies showing that1


there is any kind of unfairness or more frivolous cases2


brought against police officers than anybody else.  So the3


bond statute does unreasonably distinguish between two sets4


of two classes of victims, economically and in terms of who5


injured them and also the two classes of tort feasors. 6


The purpose, if you go through, I’ve highlighted,7


you can see the many cases that have addressed these kinds of8


impositions, these kinds of barriers to access to the courts9


and the kinds of legislative or legislative distinctions that10


have been found to be violative of equal protection.  11


So regardless of the indigency statute or like12


Utah’s impecuniocity statute, the bond requirement is a13


violation of equal protection and when they say, well, he14


could put up a little bit of money, that’s still a taking and15


under the Supreme Court’s and it was in a bond decision of16


the California Supreme Court, they held that that is a17


taking.  Anytime you have to put up money or anytime you have18


to go pay for a bond to put up before you have a hearing,19


addressing whether in fact this is the kind of case the20


legislature was concerned about, it is a due process and21


equal protection violation.22


Now, in terms of procedural due process, the Body23


case I think is right on point.  You cannot deprive people24


that can’t afford it, access to the courts and you’ve got to25
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have a fair hearing and in this instance, as the Bureaux 1


case, that was a California Supreme Court decision said,2


you’ve got to have a hearing to determine, does this case3


have merit?  And if it has merit, and the legislative purpose4


for the distinction is that there’s a lot of these cases5


brought without merit, then we can’t impose the bond6


requirement.  You cannot place this obstacle to access to the7


courts and you cannot require the taking of property, either8


putting up the bond with cash because at least, even a9


temporary depravation of the money is a taking under the law,10


or the payment of money that’s non-refundable for the bond,11


absolutely unconstitutional taking if you haven’t had that12


kind of a hearing to show that this is the very kind of case13


that the legislature was seeking to somehow discourage.  14


There was one decision, Your Honor that - the Segal15


case, that’s where they required these folks if you’re going16


to go sue somebody that was on a medical panel, in a medical17


malpractice case, you had to put up this huge bond and what18


the trial court said - and I think this says it very19


concisely - that this kind of provision may net some sharks,20


that is those who are trying to impose on people or using the21


system in the wrong way, he said this kind of provision may22


net some sharks but only at the price of also netting a23


substantial number of innocent fish.  And that’s exactly24


what’s happening here today.25


00783







161


In terms of substantive due process, if you’ve got1


causes of action that have accrued, those are vested property2


claims and the scrutiny level that needs to be applied is3


that the statute must be reasonably related to a proper4


legislative purpose and it’s neither arbitrary nor5


discriminatory.  And those aren’t just abstractions.  Those6


we see are in play here today as to Sean Kendall.  7


Now as to the open courts clause under the - the8


equal protection, due process claims are the same under both9


the - 10


THE COURT:  You’ve got to speed it up.11


MR. ANDERSON:  Pardon me?12


THE COURT:  You’re almost finished.13


MR. ANDERSON:  I know.  I’m getting there.  I’m14


rushing through this.  I thought it would be helpful to the15


Court - that there is no reasonable alternative remedy to16


this bond statute.  It is a, it’s a statutory mandate.  There17


is none of that discretion that was left after Zamora.  18


And then Your Honor, under the petition clause, the19


right to petition government for redress of grievances is20


involved, especially in a case like this one when somebody21


brings a cause of action.  It’s a First Amendment right and22


strict scrutiny must be applied.  You’ve got to show that23


there is a real problem and that it’s a legitimate problem24


and that you’re using the least restrictive alternative means25
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of dealing with that problem and going through all of this1


and imposing upon somebody like Sean Kendall who just wants2


to have his day in court, just wants accountability and3


justice to be done, is an absolute betrayal of what the4


constitutional rights of due process, freedom to petition5


government, having access to open courts and equal protection6


are all about.7


So there are three cases that I know the City is8


going to talk about that have been dismissed in federal court9


for failure to post the bond and in not one of those cases10


were these constitutional issues raised.  There was no11


decision about these constitutional issues.  I talked to one12


of the lawyers yesterday and he said, oh, we didn’t raise any13


constitutional issues.  They didn’t even raise any14


impecuniocity statute.  They just say, well, the city has15


raised this requirement, you didn’t meet it, so your case is16


out of here.  That’s the - those cases do nothing in terms of17


the legal analysis.  This goes to the very heart of what our18


judicial system is suppose to be about, what equal protection19


and due process are about.  Your Honor, I urge you please,20


take a look, I know that there’s a lot there but we’ve21


highlighted what we think the Court needs to see, haven’t22


been able to go through it all here in my argument and you23


will see that this case fits perfectly within those rules24


that say you cannot impose these impediments, you cannot -25
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even if you were not indigent, you cannot create these1


barriers that aren’t there for other people or in favor of a2


class of people who have been given special treatment by the3


legislature.  4


Thank you, Your Honor.5


THE COURT:  Thank you. 6


MS. SLARK:  Your Honor, Mr. Anderson started out7


the argument saying the bond statute does not apply in this8


circumstance and that’s just a big red herring.  He says it9


doesn’t apply because the officer won’t be expected to incur10


fees personally.  Well, if you just take a look at the plain11


language of 104, you can see that this attorney’s fees12


provision, this reciprocal attorney’s fees provision is13


applicable to circumstances where claims are brought against14


officers in their official duties.  15


There’s a second statute that requires a city or16


government entity to defend officers when they’re sued in17


their official capacities.  So clearly, you know, providing a18


defense and indemnification clearly the statute applies in19


this scenario.  I don’t think we need to say much more about20


that, so I shall move on.  21


There’s two issues here, is the statute facially22


unconstitutional?  And then is it unconstitutional as applied23


to Mr. Kendall?  Obviously there’s extensive briefing on the24


various arguments that Mr. Anderson has raised but I think we25
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can focus this very quickly.  Mr. - there’s a Supreme Court1


case on point, Zamora.  It upholds this statute.  Mr.2


Anderson is seeking to draw a distinction between the prior3


version of the statute, 78-11-10 and 78B-3-104 which was just4


merely a recodification and an update of the language.  He5


says it doesn’t include the same language.  The important6


decision in Zamora, it found flexibility in the language and7


the ability for the court to determine if someone like Mr.8


Kendall was impecunious based on the language of the fact9


that the court can fix the bond in an amount fixed by the10


court.  The old statute says, setting the bond in an amount11


to be fixed by the court.  The new statute says, a bond in an12


amount to be determined by the court.  I don’t really see a13


difference there.  Zamora applies, the language is identical,14


our legislators have said there’s no substantive change.  I15


think the Court is bound by the Zamora decision until the16


Utah Supreme Court decides otherwise.  The statute is17


facially unconstitutional and I shall just refer to the18


extensive briefing on the other issues rather than spending a19


lot of time on that right now.  20


I think the last point we reached and the one we’re21


really here for today is, is this statute going to be22


unconstitutional as applied to Mr. Kendall?  It’s what the23


Zamora court contemplated that we all consider and that’s why24


we’re here today and why we spent a lot of time on this25
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testimony and stipulated facts with regard to the financial1


scenario of Mr. Kendall.  2


So what the Court will need to do is determine what3


are Mr. Kendall’s financial needs and what should the bond be4


in this case.  And this is not an all or nothing deal.  It5


doesn’t have to be zero or the entire amount of anticipated6


fees.  Again, all we need to do is just go to the language of7


Zamora and it says that this flexible language in an amount8


to be fixed by the court.  This would permit the court to fix9


the bond in accordance with the plaintiff’s circumstances,10


how impoverished he may be, and yet allow him access to the11


court to seek justice and I’ve provided (inaudible) operative12


language.  So we have a sliding scale here.  Can Mr. Kendall13


afford anything?  We think $12,000 is reasonable.  We think14


we can dispose of the claims at issue on a dispositive15


motion.  Obviously Mr. Anderson thinks otherwise.  Whose16


going to lose out if we’re wrong?  I think the City loses17


out.  18


So moving forward, what does Mr. Kendall have?  Has19


he got the means to pay a bond? Does he have the means to pay20


the $12,000?  I think the (inaudible) to this analysis taken21


into fact these things.  He does have $5000 in a savings22


account. He does have $400 in excess income.  He does have23


$6000 of equity in a truck and I think what’s most important24


here is he raised $23,000 on his Go Fund Me website.  We’ve25
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heard testimony today about how he doesn’t have that money1


any more, how it’s been used on other things.  But I think2


the Court, it’s appropriate for the Court to take a look at3


this as it would in other circumstances.  Has Mr. Kendall4


depleted those funds for purposes of coming here to get a5


determination of impecuniocity?  If he’d done that in a6


bankruptcy case that would be completely inappropriate and7


the court would not permit that.  Similarly, say, we were in8


a divorce proceeding and somebody had reduced their income9


before coming to the court to set alimony.  The court10


wouldn’t permit that either.  So with respect to this, I11


think it’s appropriate to take a look at what these funds12


have been spent on.  The majority of this has been spent on13


attorney’s fees for Mr. Anderson.  14


First, we’ve heard the testimony of two attorneys15


today and Mr. Kendall himself, his prior attorney, these16


actions customarily are taken on a contingency fee basis17


only.  Also, this case has been taken alleging a Notice of18


Claim, $1.5 million in damages.  19


Second, we’ve heard that 442 hours and more than20


$21,000 was spent on challenging the constitutionality of21


this statute, not on bringing these claims.  Mr. Kendall22


could simply have come to the court with that amount and just23


said, okay, what do I need to post my bond for, remembering24


that this bond is not going to be called on, he’s not paying25
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anybody’s attorney’s fees unless he loses on his claim.  Why1


couldn’t he have just done that, that would have been much2


more in interest to pursue this claim and move this case3


forward rather than spending the last year disputing the4


statute, the facial constitutionality of statute when we have5


a Utah Supreme Court case that’s directly on point.  6


We’ve heard some testimony as well about other7


expenses.  I mean, there was obviously a post (inaudible)8


accounting that was done after the fact, there’s been some9


strange entries about petty cash and some questionable10


expenditures on psychologist business, gas.  But I mean the11


reality is, that’s Mr. Kendall and the people that he, you12


know, raised funds (inaudible).  The question for the Court13


essentially is, has Mr. Kendal come to this Court, rendered14


himself to be perceived impecunious for the purpose of15


setting this bond.  16


And then I think the very final point - and I think17


this is important, is so we’ve got a claim of, I don’t know,18


20 odd thousand and more, and climbing in attorney’s fees. 19


Mr. Kendall says he spent most of the money that he raised on20


Go Fund Me to pay for his attorney.  So he goes forward with21


these claims.  He’s asserting the right to attorney’s fees22


just as much as we would if we prevailed.  Say he goes23


forward and he prevails on these claims, gets all these24


attorney’s fees back.  This money that he says is tied up25
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having paid his attorney, getting it all back.  He doesn’t1


know.  You heard his testimony, he doesn’t know how he would2


pay those people back.  So he’s basically had a $20,0003


windfall.  We’re not asking, you know, to throw this guy in4


the street, to sell everything that he’s got, we’re just5


asking for something, some skin in the game.  We think these6


claims are completely and utterly barred by the Governmental7


Immunity Act, we’re confident we can get rid of it, dispose8


of these claims on dispositive motion but we don’t think that9


we should have to do so.  The statute is there to protect us10


from having to file this, this motion where the law is fairly11


clear just from the face of reading the statute.  12


Therefore, take a look at the assets that Mr.13


Kendall has.  Set a bond that is appropriate within the means14


of which he has and also take into consideration, these15


attorney’s fees apparently have been spent in a case that16


would traditionally have been taken - you’ve heard the17


testimony of these people - purely on a contingency fee18


basis.  Bear in mind that they’re asking for $1.5 million in19


damages at the end of the day.  I think Mr. Anderson will be20


looked after in his attorney’s fees.  21


THE COURT:  Okay, thank you.  22


MR. ANDERSON:  Thank you, Your Honor.  23


THE COURT:  We’ll be in recess.  24


(No audio from 1:18:31 to 1:18:52)  25
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MR. ANDERSON:  - if either or both of these1


statutes is considered constitutionally legitimate, we need2


to be able to file a bond and that is determined, that amount3


is determined by the Court.  Thank you.  4


THE COURT:  I’ll keep that in mind.  5


MR. ANDERSON:  Thanks.  6


(Whereupon the hearing was concluded) 7
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INTRODUCTION 


Kendall filed this appeal to challenge the constitutionality of Utah Code § 78B-3-


104 (the “bond statute”) and Utah Code § 63G-7-601 (the “undertaking statute”), which 


require the filing of a bond and an undertaking when bringing an action against a police 


officer or a government entity.  The issues were fully briefed by the parties in their briefs 


to the Court of Appeals, including the fact that this appeal is moot and that Kendall does 


not have standing to challenge the statutes.  The recall of this case by the Supreme Court 


has not remedied these deficiencies and the Court should dismiss the appeal.  To the extent 


the Court does consider the merits of this appeal, this Court should be guided by its prior 


decisions in Zamora v. Draper, 635 P.2d 78 (Utah 1981) and Snyder v. Cook, 688 P.2d 496 


(Utah 1984) that find the bond statute Kendall challenges in this action is constitutional on 


its face.  The conclusion this Court reached in Zamora and Snyder that the bond statute is 


constitutional as applied in usual and ordinary circumstances is correct.  The bond statute 


does not violate the open courts provision because it does not abrogate or impermissibly 


restrict access to the courts.  Likewise, the bond statute does not violate due process 


because it is reasonably related to a proper legislative purpose and it satisfies the notice 


and hearing requirements of a procedural due process analysis.  Kendall has not shown 


otherwise. 


Similarly, Kendall has not shown that the Court’s decisions in Zamora and Snyder 


are no longer sound because of changing conditions.  The bond statute was passed in 


recognition of the unique role of police officers in our society and the reality that this role 


exposes them to a greater risk of frivolous lawsuits.  This unique role of a police officer 
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has not changed since this statute was first passed and there is nothing to indicate that 


officers are subject to fewer frivolous actions now than they were seventy years ago.  The 


bond and undertaking statues do not violate constitutional rights and this Court should not 


depart from the conclusion it reached in Zamora and Snyder that the bond statute does not 


violate constitutional rights on its face. 


ARGUMENT 


I. THIS APPEAL IS MOOT AND KENDALL LACKS STANDING TO 
CHALLENGE THE STATUTES AT ISSUE. 
 
The recall of this case by the Supreme Court does not create a “material difference” 


in the arguments presented to the Court.  This Court’s Order on Supplemental Briefing 


states a supplemental brief should only be submitted “if the posture before the Supreme 


Court creates a material difference in the argument presented . . ..’”  As discussed at length 


in the City Defendants’1 Appellee Brief, the Court should decline to rule on the merits of 


this appeal because the issues raised are moot.  See Appellee Br. at 12-14.  Kendall also 


does not have standing to challenge the constitutionality of the statutes.  The Supreme 


Court’s recall of this case does not remedy these deficiencies and the appeal should be 


dismissed. 


II. THE PRINCIPLES OF STARE DECISIS SHOW THE HOLDING IN 
ZAMORA SHOULD BE FOLLOWED. 
 
To the extent the Court elects to consider the merits of this appeal, the Court should 


                                                            
1  Defendants/Appellees Brett Olsen, Brian Purvis, Joseph Allen Everett, Tom 


Edmundson, George Pregman, and Salt Lake City Corporation are referred to collectively 
as the City Defendants. 
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not depart from the conclusion it reached in its prior decisions that the bond statute does 


not violate constitutional rights on its face.  “Stare decisis is ‘a cornerstone of Anglo-


American jurisprudence.’”  Bank of Am. v. Adamson, 2017 UT 2, ¶¶ 9-10, No. 20140861, 


2017 WL 117356, at * 2 (Utah 2017)(quoting State v. Guard, 2015 UT 96, ¶ 33, 371 P.3d 


1).  “Any party asking a court to overturn prior precedent has a substantial burden of 


persuasion.”  ASC Utah, Inc. v. Wolf Mountain Resorts, L.C., 2010 UT 65, ¶ 23, 245 P.3d 


184 (quotation marks omitted).  Thus, “[a] court will follow the rule of law which it has 


established in earlier cases, unless clearly convinced that the rule was originally erroneous 


or is no longer sound because of changing conditions and that more good than harm will 


come by departing from precedent.”  Id. (citations and quotation marks omitted). 


In Zamora this Court concluded the bond statute is constitutional as applied in usual 


and ordinary circumstances.  It recognized that the statute could operate to restrict access 


to the courts if applied to an individual that is impecunious, but found the statute 


constitutional because the language of the statute permits district courts flexibility in setting 


the amount of the bond to ensure individuals that are impecunious are not denied access to 


the courts.  The Court affirmed its holding in Synder.  The conclusion the Court reached is 


correct and Kendall has not shown that changing conditions warrant a departure from that 


conclusion. 


A. The Conclusion the Court Reached in Zamora is Correct. 
 


1. Zamora was Correctly Decided because the Statute does not Abrogate 
a Legal Remedy. 


The conclusion the Court reached in Zamora is correct because the bond statute does 







4 


not eliminate a legal remedy.  A necessary pre-requisite to every open courts challenge is 


that the statute at issue abrogate a legal remedy.  See e.g., Tindley, et al. v. Salt Lake City 


Sch. Dist., 2005 UT 30, ¶ 12-26, 116 P.3d 295.2  A statute abrogates a legal remedy if it 


“annul[s], cancel[s], repeal[s] or destroy[s]” a right to recovery.  Burgandy v. State Dep’t 


of Human Serv., 1999 UT App 208, ¶ 16, 983 P.2d 586 (citing Black’s Law Dictionary 8 


(5th ed.1979), for its definition of “abrogate” and finding statute at issue did not violate 


open courts provision because it did not abrogate a claim).  If no claim is abrogated, no 


violation of the open courts provision can be shown.  Tindley, 2005 UT 30, ¶ 12-26 (finding 


statute did not violate open courts provision because it did not abrogate a claim).  The bond 


statute at issue in Zamora and this case is an attorney’s fees provision that imposes a bond 


requirement to ensure collection of fees and costs, if awarded.  It does not eliminate a legal 


remedy and, thus, does not violate the open courts provision.3  


This conclusion is consistent with other decisions of this Court that find similar 


statutes do not violate the open courts provision on their face.  For example, in Jensen v. 


State Tax Comm’n, 835 P.2d 965, 969 (Utah 1992), this Court considered a challenge to a 


statute that required taxpayers to deposit the full amount of assessed taxes, penalties, and 


                                                            
2  See also, Wood v. Univ. of Utah Med. Ctr., 2002 UT 134, ¶ 15, 67 P.3d 436 (stating 


“the Berry test begins with the presumption that a legal remedy was abolished”). 
3  The fact Zamora was decided before the landmark decision in Berry, which sets 


forth the two-part test used to determine if a statute that abrogates a claim survives 
constitutional muster does not affect the correctness of the Court’s conclusion.  Courts only 
engage in a Berry analysis if the statute abrogates a claim.  Burgandy v. State Dep’t of 
Human Serv., 1999 UT App 208, ¶ 16, 983 P.2d 586 (stating Berry established a two-part 
test for analyzing open courts questions, but the “test applies only when a right is 
abrogated”); Wood, 2002 UT 134, ¶ 15(stating “the Berry test begins with the presumption 
that a legal remedy was abolished”). 
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interest with the Tax Commission before seeking appellate review.  The Court found that 


the statute was constitutional on its face, but it could operate to bar access to courts as 


applied to the facts of a particular case.  Id.  In that case, the appellants had failed to deposit 


the $340,000 they were deemed to owe in taxes, penalties and past due interest before 


bringing their appeal challenging that determination.  Id. at 968-69.  The Court excused the 


appellants from compliance with the statutory deposit requirement because the appellants 


did not have the funds and it would have been unconstitutional to impose the deposit 


requirement in that case.  Id. at 969.  However, the Court made clear that the statute was 


not unconstitutional on its face and that if a taxpayer could meet the deposit requirement, 


they were required to do so.  Id.  (stating “the statutory requirement is not unconstitutional 


in all cases.  When a taxpayer is able to meet the requirement, the deposit must be paid”).  


Like the Court in Jensen, the Court in Zamora found the bond statute constitutional 


on its face, but that it could operate to prevent access to the courts if applied to an individual 


that was unable to afford the bond.  Zamora, 635 P.2d at 80.  The Court found that this 


concern is resolved by the fact that courts have the ability to conduct preliminary 


procedures to determine whether a plaintiff is impecunious and able to afford the bond and 


the language of the statute contemplates such flexibility.  Id. at 80-81.  The Court’s 


conclusion is consistent with several cannons of statutory construction.  For example, 


statutes should be read in harmony and not in conflict with other relevant statutory 


provisions.4  In Zamora, the Court read the language of the bond statute in conjunction 


                                                            
4  Foutz v. City of S. Jordan, 2004 UT 75, ¶ 11, 100 P.3d 1171 (“We read the plain 


language of the statute as a whole, and interpret its provisions in harmony with other 
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with other statutory provisions that give courts the ability to hold preliminary procedures 


to determine if a plaintiff is impecunious and can afford a statutorily imposed fee.  Id. at 


80-82.  The Court’s conclusion is also consistent with the principles of statutory 


construction that direct courts to interpret statutes to avoid absurd results5 and to presume 


statutes are constitutional and to resolve any doubts in favor of constitutionality.6 


Finally, the Court may disregard the claim that the bond statute is unconstitutional 


on its face because it discourages people that are not impecunious from bringing claims 


                                                            
statutes in the same chapter and related chapters.”); Anderson v. Bell, 2010 UT 47, ¶ 9, 234 
P.3d 1147, 1150 (“[O]ur plain language analysis is not so limited that we only inquire into 
individual words and subsections in isolation; our interpretation of a statute requires that 
each part or section be construed in connection with every other part or section so as to 
produce a harmonious whole.  Moreover, the purpose of the statute has an influence on the 
plain meaning of a statute.”) (internal citations and quotation marks omitted). 


5  State ex rel. Z.C., 2007 UT 54, ¶ 11, 165 P.3d 1206 (stating a “well-settled caveat 
to the plain meaning rule states that a court should not follow the literal language of a 
statute if its plain meaning works an absurd result”) (citations and quotation marks 
omitted); Marion Energy, Inc. v. KFJ Ranch P’ship, 2011 UT 50, ¶ 70 n.23, 267 P.3d 863, 
879 n.23 (“When statutory language . . . presents the court with two alternative readings, 
we prefer the reading that avoids absurd results.”) (citation and quotation marks omitted). 


6  Tindley, 2005 UT 30, ¶ 11 (stating “the challenged statute is presumed 
constitutional, and we resolve any reasonable doubts in favor of constitutionality”); State 
v. Angilau, 2011 UT 3, ¶ 7, 245 P.3d 745 (stating the Court is “guided by the well-settled 
proposition that all statutes are presumed to be constitutional and the party challenging a 
statute bears the burden of proving its invalidity”). 


Kendall’s contention that this principle of statutory construction does not apply 
when a party challenges a statute under the open courts provision is incorrect.  The 
authority Kendall relies on has been superseded by more recent majority decisions of this 
Court.  See e.g., Tindley., 2005 UT 30, ¶ 11(stating in the context of an open courts 
challenge that the statute “is presumed constitutional, and we resolve any reasonable doubts 
in favor of constitutionality”); Judd v. Drezga, 2004 UT 91, ¶ 11, 103 P.3d 135 (where the 
majority recognized “an obligation of deference to legislative judgments in a Berry review” 
and stated that “to the extent this differs from our prior application of Berry, those prior 
applications are disavowed”); Id. ¶ 42 (C.J. Durham dissenting) (noting the majority 
afforded a presumption of validity to the statute in considering the appellant’s open courts 
challenge, disavowing the holding in Wood that Kendall relies on). 
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because of the financial risks involved.7  This does not show an elimination of a legal 


remedy.  There are financial risks and obligations associated with engaging in any 


litigation, including costs of discovery, expert fees, and payment of an attorney to pursue 


the claim.  In some cases these financial risks and obligations also include a statutory or 


contractual award of attorney fees to the prevailing party8 and in all cases they include an 


award of costs to the prevailing party.9  Whenever a person decides to pursue a legal claim 


they necessarily assume these financial obligations.  The fact that pursuing litigation 


necessarily requires the expenditure of funds and the risk of an adverse judgment does not 


                                                            
7  See Kendall’s Suppl. Br., at 6-7 & 10.  
8  See e.g., Utah Code § 63G-20-204 (awarding attorney’s fees to prevailing party 


in an action brought against government entity relating to the provisions of the Religious 
Protections in Relation to Marriage, Family, or Sexuality Act); Utah Code § 11-39-106 
(awarding attorneys’ fees to the prevailing party in an action brought against a local entity 
to enforce the provision of the Act on Building Improvements and Public Works Projects); 
Utah Code § 78B-5-826 (awarding costs and attorneys’ fees to prevailing party when the 
provisions of a promissory note, written contract, or other writing allow at least one party 
to recover attorneys’ fees); Utah Code § 78b-11-126 (awarding attorneys’ fees to the 
prevailing party in an action brought under Utah Uniform Arbitration Act); Utah Code § 
30-3-3 (stating “court may order a party to pay the costs, attorney fees, and witness fees, 
including expert witness fees, of the other party to enable the other party to prosecute or 
defend the action” in actions to establish an order of custody, parent-time, child support, 
alimony, or division of property in a domestic case); Utah Code § 57-16-8 (awarding 
attorneys’ fees to the prevailing party in eviction proceedings brought under the Mobile 
Home Park Residency Act); 28 U.S.C. § 1988 (permitting award of attorneys’ fees to the 
prevailing party in an action brought pursuant to 28 U.S.C. § 1983); Thorpe v. Ancell, 367 
F. App’x 914, 924 (10th Cir. 2010) (affirming the lower court’s award of attorneys’ fees 
to police officers in § 1983 case); United States v. Hyundai Merch. Marine Co., 172 F.3d 
1187, 1192 (9th Cir. 1999) (applying the Oil Pollution Act to permit the government to 
recover attorneys’ fees); United States v. Chapman, 146 F.3d 1166, 1175 (9th Cir. 1998) 
(interpreting CERCLA to permit the government, as the prevailing party, to recover 
attorneys’ fees). 


9  UTAH RULE CIV. P. 54(d)(1) (awarding costs other than attorney’s fees to 
prevailing party, unless a rule or statute specifically provides otherwise); FED. R. CIV. P. 
54(d)(1) (awarding costs to the prevailing party on the same grounds as the state rule)   
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show an abrogation of a legal remedy.10  Kendall has not shown the Court’s holding in 


Zamora was clearly erroneous11 and the Court should not depart from the conclusion it 


reached in that case that the bond statute is constitutional and does not violate the open 


courts clause on its face. 


2. Zamora was Correctly Decided because the Bond Statute does not 
Violate Due Process. 


Kendall argues Zamora was incorrectly decided because it does not discuss whether 


the statute violates due process.  This argument is not compelling.  The Zamora decision 


does not contain any specific discussion of whether the bond statute violates due process 


because the plaintiff did not challenge the statute on those grounds.12  But this does not 


show that the conclusion the Court reached in Zamora is wrong.  As set forth at length in 


the City Defendants’ Appellee Brief, neither the bond nor the undertaking statute violate 


                                                            
10  Kendall’s citation to choice quotes from fact witnesses he called at an evidentiary 


hearing set to determine if he was impecunious and required to pay a bond does not show 
the bond or undertaking statutes abrogate a claim.  See Kendall’s Suppl. Br., at 6, n.6.  
Whether a statute abrogates a claim is a question of law.  See, e.g., Tindley, 2005 UT 30, 
¶¶12-26; Wood, 2002 UT 134, ¶¶ 9-15.  It is the role of this Court, not fact witnesses at an 
evidentiary hearing, to resolve that question. 


11  Halliburton Co. v. Erica P. John Fund, Inc., 134 S. Ct. 2398, 2407 (2014) (citing 
Dickerson v. United States, 530 U.S. 428, 443 (2000) (“Before overturning a long-settled 
precedent, however, we require ‘special justification,’ not just an argument that the 
precedent was wrongly decided.”); Bank of Am, 2017 WL 117356, at *2-3 (declining to 
depart from prior precedent where plaintiff did not mention the applicable standard, and 
failed to offer an arguments to explain why the Court’s decision was either originally 
erroneous or no longer sound); ASC Utah, 2010 UT 65, ¶ 24 (recognizing the plaintiff was 
not alleging the Court’s decision was “no longer sound because of changing conditions, 
but “simply that the rule was originally wrong and should be abandoned” and finding the 
plaintiff did not satisfy his burden of persuasion). 


12  Notably, the decision in Zamora is instructive to the due process analysis because 
it identifies the purpose of the bond statute and shows that it is rationally related to a 
legitimate legislative purpose.  
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due process because the statutes are reasonably related to a proper legislative purpose13 and 


they satisfy the notice and hearing requirements of a procedural due process analysis.  


Rather than repeat arguments on issues that have been fully briefed, the City Defendants 


refer the Court to their Appellee Brief for further discussion on this point. 


B. Kendall has not Shown Changing Conditions Warrant a Departure 
from this Court’s Holding in Zamora. 


Kendall has not shown that this Court’s holding in Zamora that the bond statute is 


constitutional is no longer sound because of changing conditions.  The bond statute was 


first passed in 1951.  See 1951 Ch. 58, § 1, enacting Utah Code § 104-11-16 (1951) (first 


version of the bond statute).  As set forth in Zamora, the statute was passed in recognition 


of the unique role of police officers in our society and the reality that this role exposes them 


to a greater risk of frivolous lawsuits: 


[P]eace officers are in an especially hazardous calling rendering a service 
essential to public safety and welfare. While it is the privilege of most of us 
to steer clear of situations where there is violence and danger, it is the sworn 
duty of peace officers to go into such situations. Without extenuating thereon, 
this exposes them to the possibility of becoming involved therein and of 
incurring animosities of those engaged in such troubles, with the consequent 
risks of lawsuits which may emanate therefrom. 
 
Because of what has just been said, we see nothing inherently unreasonable 


                                                            
13  Kendall argues heightened scrutiny applies to the substantive due process claim 


in this case.  Kendall failed to timely include arguments on this point in his briefing to the 
Utah Court of Appeals.  See City Defendants’ Appellee Br., at 28, n.3.  This Court’s Order 
on Supplemental Briefing makes clear that supplemental briefing may not be used to 
remedy deficiencies in prior briefing.  Suppl. Briefing Order (“[T]his order shall not be 
construed to excuse compliance with otherwise-applicable principles or rules of appellate 
review, (e.g. preservation in the trial court).”)  Regardless, Kendall’s assertion that a 
heightened standard of review applies is incorrect.  As set forth in a recent decision by this 
Court, a rational basis standard of review applies in a case like this where no claim is 
abrogated.  See City Defendants’ Appellee Br. at 28 citing Tindley, 2005 UT 30, ¶ 29. 
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in the legislature viewing it as within the police power of the sovereign, in 
the interest of maintaining the peace and good order of society, to provide 
this measure of protection to that class of officers who are willing to 
undertake that hazardous responsibility. 
 


Zamora, 635 P.2d at 80 (footnotes omitted). 


This unique role of a police officer has not changed and there is nothing to indicate 


that officers are subject to fewer frivolous actions now than they were sixty-five years ago.  


Indeed, the proliferation in litigation nationwide suggests the opposite.  Indeed, this case 


is a classic example of the type of overzealous litigation that can result.  Kendall has filed 


a smorgasbord of state law claims against five different officers and the City for the actions 


of those officers.  As demonstrated by the motions currently on file with the United States 


District Court, most (if not all) of those claims are precluded and are also duplicative of 


Kendall’s federal and state constitutional claims.  The City Attorney’s Office has spent 


time preparing motions to dispose of those claims, when a quick review of the law 


demonstrates these claims fall within the parameters of the Governmental Immunity Act 


of Utah and are excluded by the public duty doctrine.  Requiring a bond serves the purpose 


of requiring a plaintiff and their attorney to appropriately research claims before bringing 


them and ensures the party defending against such claims is able to collect, at least in part, 


the attorneys’ fees and costs they are entitled to receive by statute when they prevail on 


such claims.14 


                                                            
14  Notably, the United States District Court recently entered judgment for the City 


Defendants on all Kendall’s federal law claims.  This will be dispositive of most, if not all, 
Kendall’s state law claims.  See Dkt. 74, Kendall v. Olsen et. al., United States District 
Court for the District of Utah, Case No. 2:15-cv-00862-RJS. 







Kendall argues he has experienced delay and expense in this matter as a result of 


the bond and undertaking statutes. Claimed delay and expense do not show the statutes are 


no longer sound because of changing conditions. Moreover, any delay or additional 


expense Kendall experienced in this matter was a direct result of Kendall's decision to 


challenge the constitutionality of the bond and undertaking statutes in a separate action, 


rather than simply pursuing his claims against the City Defendants. Similarly, it is 


incorrect to claim that the statute results in gross injustices because claims are dismissed 


without being heard on the merits. When claims are dismissed for a failure to file a 


necessary bond or undertaking they are dismissed without prejudice. 15 The plaintiff is free 


to re-file the claim with the necessary bond or undertaking. 


CONCLUSION 


The Court should decline to hear this appeal because the issue is moot and Kendall 


does not have standing to challenge the statutes at issue. Moreover, the statutes do riot 


violate constitutional rights for the reasons set forth in the City Defendants' brief and the 


Court should not depart from the conclusion it reached in Zamora that the bond statute is 


constitutional on its face. 


DATED this 2Pt day of February, 2017. 


8~ 
Attorney. for Defendants/ Appellees 


15 See, e.g., Rippstein v. City of Provo, 929 'F.2d 576, 578 (lOth Cir. ·1991) (''the 
appropriate remedy for failure to make a tiiiiely filing of an undertaking under section 63-
30-19 is dismissal Without prejudice."); Mglej v. Garfield County, No.2: 13-CV-713, 2014 
WL 2967605, at *2 (D. Utah July 1, 2014) (stating "Utah case law is clear that undertakings 
and bonds must be filed contemporaneously with the filing of the· complaint" and that 
"failure to post an undertaking and bond necessitates dismissal without prejl.1dice"). 


11 







CERTIFICATE OF SERVICE 


I hereby certify that on the 2Pt dayofFebruary, 2017, a true and correct copy of 
SUPPLEMENTAL BRIEF OF API1ELLEES ·was served, via U.S. Mail, postage pre­
paid, to the following: 


Ross C. "Rocky" Anderson 
LEWIS HANSEN, LLC 


The Judge Building 
Eight East Broadway, Suite 410 


Salt Lake City, Utah 84111 


Joshua D. Davidson 
Philip S. Lott 


Utah Attorney General's Office 
160 East 300 South, 6th Floor 


P.O. Box 140856 
Salt Lake City, UT 84114 


--I--U~~ATT-¥.:#~S32J-1- ------. 


12 





