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IN THE SUPREME COURT
OF THE STATE OF UTAH

WILLIAM T. MARSH,
Plaintiff and Appelland,

v, Caze No. 9041

DR PAUL A PEMBERTON,
Defendant and Respondent.

APPELLANT’S BRIEF

NATURE OF THE CASE

This snit was bronght by the appellani, William T.
Marsh, against the respondent, Dr. Paul A. Puisberion,
to recover dumages vesulting (rom the negligent ireat-
ment and eare of the appeliant In eonnection with the
performance of a triple arthrodesiz on appellant’s left
foot, und il wag further claimed and proved hy the ap-
pellant that the respondent was negligent in the post-
operative treatment of appellant’s condition. Tiespond-
ent’s negligence eonsisted in applying the east too 1igh
ly without making adequate provision for anticipted
swellmg eausing impairment of cirenlation, in delaying
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to split tie cast and remove it to relieve the continuing
impairment, and in failing to take appropriate corrective
measures during the post-operative eare. As a result
of the negligence of the respondent, appellant suffered
permanent injury and disability in his lef{ foot,

At the conclusion of the evidence, the respondent
moved the court for a directed verdiet which was later
amended to be a motion for involuntary dismissal with
prejudice, and the conrt granted the motion, from which
order of the trial court this appeal has been taken by
the appellant.

STATEMEXNT OF FACTS

I'or convenience the appellant will hereafter in this
brief be referred to as the plaintiff and the respondent
will be designated as the defendant,

Inagmueh as the ruling of the trial court was ground-
ed upon a claimed insufficiency of evidence to egtablizh
the negligence of the defendant, we shall sct forth in snm-
mary for the convenience of the court the testimony of
the lay witnesses and of the doctors showing such negli-
gendce,

As a guide to the court in considering the evidence.
we deaire to peint out at the outset that the tightness. of
the cast caused the necrosis, or death of some of the
tissues in the foot, and damage to the mechanism of the
foot, and that the five cardinal danger signals of impair-
ment of cireulation as deseribed by the defendant are:
(1) pain; (2} swelling; (3) eolor of the toes—blunish or

2
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dark red; {4) inability to move the toes; and (5) numb-
ness in the toes. (R, 136, 164, 165, 166, 171, 172, 173, 174)

The operation performed on the plaintiff by the de-
fendant was a triple arthrodesis, which means a fusing

of the three joints in the foot. (R. 113)

Williain T. Marsh, the plaintiff, a voung married
man 23 years of age, injured his left foct in a4 skiing acei-
dent several years ago. He consulted a Dr, VanSicklin
aboat a vear after the aceident, who surgically removed
a chip of bone from the foot. The plainliff, after the
operation, developed arthritic eomplications in hiz foot.

On May 17, 1954, he first consulted Dr. Pemberton.
(R.23) Dr. Pemberton took x-rays and examined the
plaintiff and told him if he wanted to live a normal life
and be able fo work and hunt and fish and do everything
he had done belore without pain whatsoever that he would
need an operation. The operation was deseribed as 2
simple one which would require cagling for about three
months, and after that the plaintiff would be as good as
new. He was admitted to ithe St Mark’s Hospital on
Deeember 18, (Ex. 1 and 2) and operated on the morning
of December 20, 1954,

When he first woke up from the operation his ankle
was “awfully painful” (R.29) The pain staved about
the gsame right at first, but started to increasc after a
while. He firat noticed this the night of the operation,
or the next morning. He made freguent complaints to the
nurses. The morning following the operation, he con-
tinzed to have pain in his ankie and it was greater than
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the afterncon before. He complained quite often to the
nutrses about the pain for the reason that the other
Tellows in his ward didn’t seem to be having as much
pain ag he was having, vot as far ag he knew ther had
had the same nalure of operation. lle neticed on the
afterncon following the operation that his foes, extending
out of the end of the ecast, started swelling up and furned
a little reddish-blue, and on the following morning his
toes were more swollen and turrned bluer in eolor. One
of the interna was in there every two or three hours, and
the nurses were in and out yuite often. (R. 30-31) Usual-
ly after a hypo he would go o sleep for two or three
hours and npon awakening he would still have the same
pain in his foot as before the hypeo, (R, 32)

The day {ollowing the operation he was conseions
most of the day, but still had a great deal of pain all of
the time. His toes were swollen and a bit different in
eolor, and hig tocs were numb. (1. 33) The auimbness con-
tinued throughout his stay in the hospital and the swell-
ing and digeoleration of the toes inereased on each day
following the operation. Pr. Lawmb, at 6:30 in the morn-
ing on the 22nd dav of Decewmber, ¢xamined his toes and
squeezed them and inguired if plaintiff could feel any-
thing, Plaintiff said ne, and either Dr. Lamb or his asso-
ciate took a needle and pricked his big toe and he could
not feel it, and that is when thev decided to split the cast,
at least they were talking about it then. The dector asked
liim about the pain he wus having and plaintiff deseribed
it us a bursting feeling like a lot of pressure was building
up inside of the cast, pushing out. The pain was greater
than it had been the evening before. Tt was a steady pam.

4
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11 was about two hours later when they eame back in to
split the cast. (K. 34-35) (Ex. 1) When the cast was splil,
it popped open like there was an awful lot of pressure
inside. They opened up mavbe an inch and a half down
toward the ankle. Mhe splitting of the ecast somewhat
relieved the pain at first and it relieved the awful
pressure, although plaintiff continned fo have pain after
that all of the time. The cast was opened wide enough to
expose the area where the incigion had been made. (3. 36)

He was econfined to his bed throughout his siay at the
hospital, but on the last day wag fitted with erutehes.
At the tiine of his discharge, he still had pain in his foot,
but felt pretty good other than that. He told Dr. Pember-
ton that he still had pain in his foot and had had all of
the time. He was told that pain was fo be expected for a
while after an operation of that kind, (1. 37-38) Upon
arriving at home, he walked on crutehes into the house
and went right to hed. He had been instrueted to stay
in hed a few more days with his foot elevated. He car-
ried out the instructions. Two weeks later he went up to
the defendant’s office and hiz east was taken right off
and another cast put back on. (R.3%) The whole foot
looked awfully dark in eolor. On his previous operation
performed by Dr. VanSickle, the ineizion appeared
normal! to him, bt in this ease there was some darkness
of the fool. It was a brownigh eolor. lle was told to re-
port back in two wecks, (1. 40) On the occaston of his
next visit about two weeks later, the cast was again taken
off, the bandage removed and there was a big, gaping
wound. Tlis foot had turned darker m color—almost
black, The wound looked like it wus deteriorated and was
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draining a little pus. (R.41) There was an odor when
the cast was taken off. He asked the doetor if it was
natural for his foot to look like that, and ke would just
say a few words, but nothing pertaining to it. The doector-
gave no explanation for the eondition. The doctor eut
some dead tissue away, dressed the wound, and put an-
other cast on. He took no x-ray pietures, nor did he
manipuolate the leg. (R.42) The leg or foot remained
painful all of the time, a dull, aching pain. There was
a little sensation in his toes. Plaintiff was told to stay
off hiz foot and continue with crutehes which he did. He
never departed from the instructions. He returned two
weeks later, A bad odor developed about the cast. (R. 43)
On that occasion the cagt was changed again, a new dress-
ing applied to the wound and more tissue cut away from
it. The wound was still open with dead tissue around it.
It was pretty much the same. When he asked the doctor
about it, he got the same answer as before. (R, 44) The
doetor just dide’t seem to want to talk to him about it.
The plaintiff was told to remain off his foot. He saw
the doctor again in another eouple of weeks. The odor
was still present. (R. 45)

The cast was changed on the plaintiff’s leg about
four or five times at intervals of about two weeks apart.
Plaintiff was on erutches for about six months, although
he had originally expected to be on them for three months.
He carried out the doctor's instruections relative to not
bearing weirht on his foot, and finally in July of 1955,
accompanied by his father, he called on the defendant and
while he was seated just outside of the door his father
asked the doetor what was wrong and why hig foot was
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in its then condifion. “And the doctor didn’t say too
muech,” Plawntiff's father asked of tf could have been that
the original cast goi pui on too tight and he (the defend-
ant}) said “it could have been.” (R.47) At that time he
was bearing weight on his foot, having been instrueted
to do g0 about two weeks previous, and the bone was
gticking down through the bottom of his foot and the shoe
would rub where the open wonnd was, and it was awfully
hard to walk. He continued to have trouble bearing
weight on his foot. It was like having a marble in his
shoe and trying to walk on it. His toes were elawed and
they would rub on the top of his shoe and wonld get sore.
(R.48) The plaintiff exhibited his foot to the jury,
showing the clawing of the toes, the searring of the soft
tissue in the area of the ineision, and the callus on the
bottom of the foot where the bone protruded, which prior
to the tral, of course, had been operated upon by Dr.
Okleberry. (R. 49-50)

Dr. Okleberry cut some of the bony prominence off
the bottom where the bone was sticking down, which
somewhat improved his ability fo bear weight on his
foot. (R. 52) Notwithstanding the ecorrective operation

by Dr. Okleherry, the plaintifl still has clawing of the
toes, which rub the top of his shoe and. get sore and
callused, and the bottom of his foot where the bony promi-
neree Is sore all of the time when he is walking on it.
Every step is painful. The more he wulks on it, the more
painful it gets. (R. 54) The plaintiff is limited in ath-
leties and hunting and fishing. The left leg has beeoine
smaller than his right leg. (R. 59) He is unable to dance,
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gnffers mental angnish becanse of being limited in the
uze of his left lower extremity, (R. 06)

M. Thirl Marsh, the father of the plaintiff described
the boy's condition previonus to the Pemberton ¢peration
as giving the plaintiff some discomfort, but not a great
deal. He also participated in about everything, had a
heavy schedule in basketball and plaved regularly, al-
though he complained sometimes after the games that
his foot was tired. (R.94) Drior to the operation, the
witness vigited with Dr. Pemberton in Novemher of 1954,
He told the doetor that the boy was not in serious trouble
and hc asked the doetor if there was any danger of eom-
plieations from the operation. The doctor said it is not
likely, that he had performed these operations quite often,
had done many of them, and considered it a very simple
one, that it was painful, but not of long duration. He
sa1d there was nothing to worry about.

The witness called on his son the evening following
the operation on December 20th, and he was very much
aware that the plaintiff was in considerable pain. Ile
called on the plaintiff the following day late in the after-
noon. The plaintiff complained that his paln was very
severe. The witness noted the perspiration on the plain-
1iff*« forehead. The toes protruding from the end of the
cast were badly swollen and were a little dark and off
color. {R. 97-08-99)

The toes on I}ecember 2lst were swoellen and dark.
(R.100} lle called the afternoon of the day the cast was
split and noted that the toes were still off eolor, (RB. 101)

8
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He was still suffering from pain on that day. (R 101) On
two or three oceasions during the post-operative treat-
ment the witness visited with the doctor and inquired how
the plaimiifl was getting along, to which the doctor ro-
plied: “We are doing all we can. e is all right.”

In the latter part of June or the first of July, the
witness asked for a definite appointment with the de-
fendant and had a 15 or 20 minute conference with him.
(B.103) Duting the conversation, he told the doctor
point blank that they were very much concerned and that
things weren’t going well, and asked him why. And the
defendant stated that complications had developed that
he hadn’t anticipated. The witness said: “Could that be
the result—could this unsatizfactory condition be the
result of the east being placed on the leg too tight? And
he defendant said: *Yes, it could bhe.” (R, 104} Af the
titne of this last visit with Dr, Pemberton the witness
deseribed the wonnd as heing exceplionally large and not
healing well. There was a prominent protrusion througn
the bottom of the plaintif("s {foot, During the month of
May, the defendant advised the plaintiftf to throw has
erutches away and start wallking on the foot. After the
plaintiff began walking on his foot, it caused a lot of
disecomfort and there was a delinite protrusion through
the bottom of the foot. (R.105) The witness noted a
definite protrusion—"a knob™ on the boltom of the foot
before any callug or sore developed. (1%, 106)

Mrs. Mary Marsh, mother to the plaintiff, testified
that when they first called on Dr. Pemberton 1n May of
1954 he said it would not be a serious operation, but wonld
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be painful. He said there wouldn’t be any risk at all.
It would be in a cast for a while, but after 1t was taken

off he would be able to live a normal life, like any young
hov. (IR, 77-78)

She was in the ward when the plaintiff was returned
from the operating room just before noon. (2. 80) She
remained at the hospital or the day of the operation until
5:00 o'clock in the evening. Several times during the first
day she felt his toes and they were swollen, but the plain-
tiff reported on feeling. The plaintiff complained con-
tinuously of terrific pain. and the witness asked the
doctor if something could be done, and he said they were
doing all they eould. There was a little bit of red dis-
coloration on the day of the operation and there was
swelling of the totes. (R.81) She saw hiin about 2:30
o’cloek in the afternoon of the 21st. At that time he was
complaining of pain, perspiration was standing out on
his forehead. He was nauseated and complained that he
didn’t feel well. He said there was no feeling in his big
toe. He also complained quite strongly about the pain,
30 the witness went to the nurse several times and asked
if they could not do something, and thev said they had
given him a hypo, or would give him a hypo, and that is
as far as it went. Hig toes were still discolored on the
afternoon of the 21st and swollen. (K. 82)

She next visited the hospital on the 22nd in the after-
noon, after the cast had been split. The toes were bluish
and swollen. The patient still complained of pain, and his
toes were still bluish in eclor on the 23rd (R.83-8i)
There was still no noticeable change on the day of dis-
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charge, over the previous day. They were instructed to
return in two weeks to the doetor.

The witness went with the plammtiff on January 3rd.
The patient was suffering a lot of pain, (R. 80) 'lhe
pain was severc. He required pain pills every night so
that he counld sleep and was also given pain pills during
the day. (R. 86)

Ou one of the wvisits when we asked the defendant
what was causing the condition in the leg the defendant
did not answer he just shook his head. {R. 88}

she knows of no occagion when the doctor’s instrae-
tlong were ever violated. {(R.89) At the time plaintiff
stopped calling on the defendant, the witness deseribed
the flesh on his foot as having turned black, He was told
that he could throw away his crutches and try to walk
on his foof, and it was then that the bone in hig foot
dropped down. It was like walking on golf ball. (R. 90)

Exhibit 1, ecnsisting ol the hospital records, con-
tained a note from the doetor on the operative record to
the effeet that the patient’s condition wag good through-
out the operation. The hospital record showed {hat at
1:15 p.m. on December 20th (the day of the operation)
the plaintiff complained of severe pain and thercaflter
hypos were given at approximately three hour intervals
for pain.

The first notation of a visit by a doetor was 10:45
p.an. on December 20th, Al midnight on the evening of the
operation he complained of pain in the leg. Hypo was
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given ail midaight, and at 3:00 a.m. to relieve pain. Pa-
tient slept some, but was awake most of the night, At
8:13 and 11:50 a.an. hypos were given for pain. At 3:00
p.ni. on December Z1st, plaintiff’s toes appeared quite red
and somewhat swollen. The edges of the cast were snip-
ped fo relieve pressure. Hypo was given for pain at 10:00
p.m. At midnight he was awake, eomplaining of pain, and
on December 22, 1954, at 1:15 a.m. he was given a hypo
for pain. At 6:30 a.m. he complained of pain and seda-
tive was given. Dr. Lamb was present. Dr. Lamb ex-
amined left toes—quite swollen—states he has no sense
of feeling present. 8:30 aam. a hypo 18 given for pain
and the east split open by Dr. Lamb fo relieve pressure.
Toes were blue color. Received some relief after opening
of cast. However, at 12:15 p.m. another hypo was given
for pain. At 2:45 he was able to move toes a little betier
and to feel better in the toes. At 6:00 a.m. on Decembher
22nd the intern noted that the toes appeared to be cy-
angsed and swollen. At 12:25 aan. on December 23rd he
wag given hypo for pain. At 7:00 a.m. he was given a
hypo for pain and his left foot was stili quite swollen and
dark looking. Dr. Pemberton and Dr. Lamb visited and
at 11:00 a.m. another hype was given for pain. Plaintiff
stated his cast felt extremely tight against the ankle area.
At 2:15 another hypo given for pain. At 5:13 he was
complaining of pain in left ankle, toes still swollen. Af
3:55 hypo was given for pain. At 9:15 hypos were given
lor pain. Sedatfive was given. On December 21, 1954, af
12:15 a.m. livpo was given for pain. At 1:00 am. hypo
was given for leg pain. Toes were edematons and swollen.
""he final notation in the nurse’s record at G :00 a.m. states
that there wag less edema in the toes, discoloration re-

12
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mains about the same, unable to move toes much, Dr.
Pemberton and Dr. Lamb visited, Discharged per wheel
chair, (Ex. 1)

DEFENDANT, DR, PEMBERTON

The defendant testified with respeet to his training
and qualifications as a specialist in the fieid of ortho-
pedics. (R.110-114} He noted that padding is required
over hony prominences to keep the plaster from rubbing
against the bone at the side of the ankle, for instance, and
padding 18 required to allow for swelling after bone
surgery. (R, 115} Padding is important because it allows
space for swelling to occeur and prevents friction of the
cast. The padding is placed over the entire extremity to
be covered by the east, more padding being placed in the
ares where surgery is performed because swelling usual-
I¥ oceurs at that point to the greatest degree.

“Q. What 1s going to eventuafe in the event that
there was an inadequate amount of padding;
as swelling oceurred what would be the re-
sult?

A, [xcessive pressure on the soft fissues within
the east, which would result in impairment
of cirenlation (R.118), impairment of nu-
irition and increased pain.

Q. Now, why would impairment of eirculation
oecur ?

A. Beeause as it swells against an immovable
laver, we will call the plaster, it gets tiphter,
and that tightness cventually will reach a
point where it eompresses the bleod vessels,
and compression of the blood wesscls, of
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#*

A.

course, hag the result of impairment of cir-
culation,”

If the pressure is adequate it can stop the
venons retnra of the blood from returning,
but it cannot stop the arterial bloed from
going in” (1. 119)

The swelling wncreases the pressure and the pressure
wnereases the impairment so that both work against each

other.

“Mr. White: And where the wmitial impair-

ment occurs, because of excesswve swelling or
inadequate padding, or whatever the cause, when
the indtdal ympmirment oceurs it wowld then have
a tendency, would i not, to become worse?

]

iCQ'

&

e O

“The Witness: Yes.”

¥* L g

Now, when this impairment oceurs to the
point where it prevents the retnrn of the blood
through the wveins, does that propose any
threat to the soft tissues of the body in the
area which 1s involved?

¥* #*

Yes,

What would you say that the nature of the
threat be?

As the circulation is impaired nutrition of
the tissues is impaired.

What do you mean by that?

The blood gives up oxygen and food to the
cells.

What happens to the cells when that oceurs?
They die. That occurs after a lang enongh

period,

14
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Q. How long can the cells be deprived of nutri-

A,

tion and eontinue to live?

It varies with different types of tissne, * * *
in general, in an extremity we don’t feel
there is any impairment, as far as life is con-
eerned, by leaving a tourniguet on for two or
three hours.” (1&. 121)

After three hours of impairment fisgue death be-
gins to oceur. (R.122) The stitching of the wound made
during the operative procedure in itself slows down eir-
culation. (R. 127) An adeguate blood supply is necessary
for healing, and an adequate blood supply is necessary to
prevent infection.

GEQ'

o

Sponsored by the S.J. Quinney Law Library. Fi

So that a good, fresh supply, an aninterrapted
supply of blood to the area where the ineision
has heen made and where sutures have been
put into it, is important to protect againat
infection?

That 15 right.

And as that supply of blocd is decreased the
threat of infection increases? (R.128)

That is right.

And 11 infection takes place, that slows down
healing iz that correct?

Yes,

If infeetion takes place, that may also add to
necrosis?

Yes, (Necrosis means death of tigauce)

*

Now, as a matter of faet, tigsues will most eer-
tainly die if they are deprived of a sufficlent
supply of blood?

15
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Yes. (R.129)

I mean that is one of the things that you have
in mind when you perform surgery, 1s {o per-
mit healing and to prevent infeetion, and do
all of the other things that are necessary for
an uninterrupted supply of blood to that area:
1% that correct?

That is right.
Now, you have deseribed vesterday how you

put the casts on after arthrodesis. You put
the padding on first?

Yes,

And the reason for the padding is because vou
contemplate swelling?

That is right,

And in the arthrodesis situation the swelling
is greater than in other sitnations, is it not?

(zreater than in some others, ves, {R. 130)
Tell me this: You do expect extensive swelling
in a triple arthrodesis operation?

Yes.

Where will that swelling occur?

Ahout the wound.

Will vou indieate on your own foot where that
swelling would oceur?

The operation is done aeross the outside of
the foot, as you saw on Mr, Marsh; the swell-
ing will oceur lirst about the wound, and be-
canse of that swelling and consequent de-
struction of soft tissues, and the skin itself
having a limit to its elastieity, therefore some
impairment of the cireulation distal this part,

16
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g0 there would be expected some swelling be-
vond that point.

So there would be some swelling on the tocs?
That is right.

Of the point below where the swelling occurs
in the wound?

Yes.

And that is becanse of a eertain amount of
impairment of eircalation?

Yes.

And ¥ou, of eourse, know that always oceurs
in the triple arthrodesis situation?

Yos.

And that s one of the reasons for using
padding?

That 1s right.
Before applying the plaster cast?
Yez.” (R.132)

The witness testified that swelling will eompress

the padding so that it is no longer soft and flexihle, and

it beeomes relatively useless as a padding, and that some-
times happeuns, go that the padding becomes ineffectual
to permit the free flow of blood to the area of the found.

(R. 134)
HQ'

Now, Doctor, after a triple arthrodesis is
performed and the cast is in place—let's as-
sume it is placed on properly, and the padding
is put on properly, 18 1t ever necessary 1.0 pay
any attenlion to that lower extromity post-
operatively?

17
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Yes, it certainly is.
Why!?

Becauze we know that swelling is going to
oceur, and we don't know the extent of 1t—it
varies in different patients. So we watch to
see whether our judgment has been right in
regard to the amount of padding. We wateh
the circulation and the evidenee that we ean
see. We leave the toes ont so that we ean see
them. It is necessary to determine from vari-
ous signs and symptoms whether or not our
Judgment has been right, ag to the amount of
padding, the position of the foot, and the
eireulation in the foot,

Now, this swelling, Doctor, actually starts
immediately after the operation is cancluded,
does it not?

Yes,

For that reason I take it you ean not just look
at him after the first hour and after the
second hour after operation and not look at it
any more; isn’t that correct?

That 1s true.

So that vou maintain a careful post-operative
examingtion until the cast is actually removed,
do vou not?

Yes.

Now, the reason, or one of the reasons for
leaving the toes exposed is that it is beneficial
to have something (R. 135} to look at to deter-

mine whether or not this impairment of eiren-
lation is oceurring?

Yes.

In other words, the cast prevents vou from
seeing the area of the swelling itscli?

18
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That is true.

;. What signs of a decrease in blood supply or
impairment of eireulation are afforded by the
toes?

A. The amount of swelling, color, temperature,
and subsequently the ability to move the toes
and the sensation in the toes.

(. You have swelling as Number One?

A. T believe that was number one,

). Now, you have swelling of the toes anyway,
without Impairment. There iz a certain
amount of impairmenf necessitated by the
operation, 15 there not?

A, Yes.

). That causes a certain amount of swelling of
the toes?

A, Yes,

. But if the swelling of the toes—if there 13 n
considerable swelling in the toes, that 15 some-
thing over the ordinary, then you take that as
a signt

A, Yes.

3. Then the color of the toes?

A, Yes

Q. What color are the toes when the eiveulation
i1 normal?

A. Pink” (R.136)

The witness testified evasively about the significance
of numbness as a sign of Impairnent of eirculation be-
tween pages 152 and 145 of the reeord, claiming that in
some instances nmmbness 1s due to a severing of the

19
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nerves during the operative procedure rather than fo
immpairment of cireulation. In the instant case, the wit-
ness had no reeollection of having severed any nerves,
and if he had known if any nerves were severed it wonld
have appeared in the operafive record. (R. 145-146)

“Mr. White: Doetor Pemberton, if you have
numbness In the 1oeg, vou know there are two

possibilities for the numbness, do you not? (R.
146}

“The Witness: Yes.

Severance of the nerves or impalrment of
circulation?

Q.

A, Yes.

(). The more probable of the twa possibilities
is impairment of cireulation, is it not?

A. If the numbness is present from the time of
the operation when first the patient is con-
scious, then we can presume it is due to sever-
ance of the nerves. If it develops and in-
creases and was knowzn to he not present he-
lore, we ean presume it wag to eirculation. If
there be some numbness immediately after the
operation and it inereases, and after release
as in this case of what we considered to be
building up teo much pressure, that to seme
extent it was due to impairment of cireula-
tion. Also I can not say there were no cut
nerves; we can not do that because it may
have heen both.

Q. Al right. In the instant case did you make
an examination of the plaintifi’s toes to de-
termine if there was any numbmness after the
operation was performed?

A. Nat immediately,

20
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Q. When did you make the first examination
after that?

A. Icanmnotrecall’ (R.147)

The defendant operated on three boys the very same
morning, and they were all three in the same ward to-
gether. (I3.153) The defendant clanned that he saw the
plaintiff at least twice in the afternoon, although the
hospital record dees not show it, and the doctor’s vigit
ugually appears in the hospital record. (R. 147-148) "o
reasons that he remembers viziting the patient, notwith-
standing the faiture of the record to note it, 18 that he had
operated on two other patients the same morning who
were placed in the same ward, (IR. 149) although there
was no indication in the reeord of his visit to the other
patients, and he only remembers it because it was his
practice to do that, He had no actual independent recol-
lection of having made such a eull. (R. 154) He operated
oh the first patient at about 7:45 in the morning, and on
Biil Marsh aronnd 9:00, and the third operation arcund
10:30. (R. 156)

The defendant made no test for numbness of the toes
ou the day of the operation, (I1.161-162) although he
deseribed numbness as one of the five eardinal signs of
impairment of circulation. (R.164} That any one of the
five eardinal signs of deerease in blood supply can even
be ohserved hyv a nurse. (R.164) Each one of the five
oardinal stgns of tmpairment of cirodalion iy indecidually
waportant. (R.165) Kxcessive swelling is probably the
mogt important ag it lends to promote additional im-
pairment, and in the beginning il impairment the first
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indication is swelling. (R. 166} A tourniquet is used
during the surgery and although the witness testified
that the blood supply may be completely cut off without
damage for three hours, he stated that in his praetice
they would release the tourniquet probably every hour
or hour and & half to permit blood to go through and
revitalize the tizssues. (K. 167) The most common practice
on the part of orthopedic surgeons in this area is fo re-
lease the tourniguet every hour and a half, (R. 169} (It
iz not claimed that defendant left the tourniquet on too
long, This simply shows the importance of maintaining
blood supply without more than one and a half honrs of
SUSPEnsion. )

“0). So it helps von a little bit to have something
besides swelling, doesn™ it, to determine
whether or not there 15 actually a dangerous
decreage in the blood supply?

A. I don’t think 1 follow you there, Put it this
way, if this answers vour question: If these
other signs show up it gives additional aware-
ness, yes.

Well, Doctor, vou alwavs expect swelling?
Yes,

Now, the swelling has to hecome unusual in
order to give you warning, doesn’t it?

Yes.

So that before the swelling becomes ununsual
in this type of ecase mav some of the other
gsigng be present?

. Yes.

Then without regard to consideration of swell-

ing, they are of some importance in determin-
ing what color the toes are?

O ©»0O

< b
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And there is some importance in determining
the amount of numbness?

Yes.
Or the extent of it?
Yes.

And whether numbness occurs, based on the
time of aperation and of suffiecient arca that
you can eliminate the possibility that it was
due to severed nerves rather than due to the
impairment of eireulation?

Yes,

And it is important to determine whether or
not there is loss of motion?

Yew,

So as vou said before, each one of those five
things is of individual importanee?

Yes,

And as an orvthopedic surgeon practicing vy
pvrofession here in Salt Lake City, with all of
your experience and the many operalions you
have performed, you wonld want o avail
yourself of each and every one of those fire
cardingl symptoms if they were present?

Yes.
And I take o that you wounld want to do so

just as soon as any one of those five eardinal
sifrmptoms could be discovered?

Yes.

And T take it that iz onc of the reasons why
you train vour nursecs in the hospital, and
vour interns, when they make their wvisits,

23
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and vour associates, and why you yourself are
trained; that iz ome of the reasons that you
train them to look l'or each one of those five
cardinal symptoms?

Yes,

As soon as the patient is available for them
to look at himn?

Yes.

So that if Bill Marsh was returned fo his
room and his bed at 11:15 on the dayv of the
operation, it was Important fe determine
whether each of those five symptoms are
present?

Insofar as possible, yes.

Now, whenr would it be necessary, in the
proper praectice of your profession in this
area, to make a second check,

Asguming that he had gotten it the first day,
the second check would be made on the fol-
lowing day—the day after the operation,

In other words, if at 11:45 when he 1s re-
turned to his room none of these five symp-
toms are apparent, vou ean wait until the next
day to look again?

No; I say that assuming that he got through
the [trst day, he would be checked again that
alternoon.

By whom?

By me or one of mny associates, the nurses
or the inferns.

Well, then, as a matter of fact, you did, as 1
recall, check him that afterncon twice?

Yeg,

24
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But on neither oceagion did you concern vonr-
self with the numbness in hig toes?

That 1z right.

When did vou first eoncern vourself with the
numbness in his toes?

On the following day.
What {ime in the following day?

Probably in the morning, when I saw him,
early,

Now, are voun again relving upon your mem-
ory, or do you have an office record of some
kind on that?

I believe it 15 in the hospital record,

Well, let’s Tind it. Find it for me.

December 21. He was operated on the 2011,
Doctor Lamb notes ‘Numbness in toes. Cireuo-

lation good.” ” (R. 171, 172,173, 174)

The witness admitted that he did not leel the pa-
{ient’s toes on the day following the operation and that
he did not recall asking the plaintiff about it. {(E.176)
Although numbness was one of the five signs of inade-
quate cireulation, ithe wilnoss stated that 1t wasn't neces-
gary for him {o determine whal the explanation ol the
nurabmcess of the toes was, (R, 177)

“). But 1 this parfieunlar case the nopalrment

of cirenlation did continue I'rom the time the
operation was performed unlil the cast was
actually split two davs after the operation.
ign’t that true?

I believe that Lo be frue, ves, sir. (I, 178)

Was there anything in the hospital record
up to the time of your first visit to the effeci
thot he was complaining of severe pain?

20
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Yes; I believe the nurse said that. I would
have to see the record.

Well, she used the very word “severc”, didn't
she?

I would not say precisely. The patient com-
plaing g lot wher pain starts,

Now, the first notation on the hospital record
— you watch it with me, Doctor, so that I
will be guoting it right. At 11:50 — no, at
1:15 of the first day — he has been in his
room now for about an hour and a half?

Yes,
‘Complaining of severe pain.’
Yes, sir,

Now, the next indication of pain is on De-
cember 21st; 18 that midnight?

Yes.
{On that same day?
Yes.

‘Hypo. Complaining of pain in leg. Hypo
given for pain. Sleeping quietly for a short
time.” And then at three o’clock, three hours
later: "Hypo repeated.’

Yes,

1 assume the nurse repeated the hypo under
instructions that she had, and that was be-
cause he was still eonplaining of pain at that
time 4

That is right.

Now, whea vou made vour visit on this fol-
lowing dav, it probably would have heen in
the morning, would it not?
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Yes. (R. 179-180)

Normally pain would tend to deerease after

the second day. (R. 183)

Q.

Lo

SpOoF o

The usuzl and most frequent sitnation is that
the pain might be increased say to include
the second day, but bevond that it would
start to decline?

I would expect so, yes sir.

Now, az an orthopedic surgeon practicing
yvour profession mm Salt Lake City, Troctor,
and alert for those cardinal symptoms of
pain and otherg, you would want to conecern
vourself with the amount of pain, se far as
vou conld, that the patient was suffering?

Yes,

iven on the [irst day after the operation?
Yes.

And more especially the second day?

Yes. (R. 184)

The nurse’s record sav, Doctor Pemiberton:

‘Sleeping quietly for a ghort tine,” in between
hypos here at midnight and three A. M., and
‘elept some. Awake most of night.” Did that
give you concern that his pain was of such
character, that it had no significanee with
respect to the five signs we have been talk-
ing about?

| would say it had no alarming signifieance,
That is about ordinary after major opera-
tions, what the pains would be. We don't
expect a patient te sleep well the first night.

You expeet him 10 be awake most of the
night?

ar
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A Yes,

(). Well, when can vou start to usc this sign
of pain?

A, It is one of the signs that we take into con-
sideration fromn the beginning.

Q. Well now, Doctor, why say that, when vou
just got through telling ns that they are al-
ways under such pain that they ean not gleep
for the first nmight; why do vou sav vom ean
take pain into account under those ecireum-
stances?

A, Because with geventy-five milligrams of dem-
ercl the man went o sleep; if he didn’t sleep
at all with one hundred milligrams of demerol
I would seriously ccmsider something was
wrong: but the man stept in the usual manner
with the usual amount of analgesie.

(). Slept fitfully?

A, Very probably; I dow't know what the record
shows in regard to that.

3. I doknow; 1 have seen the record.
A, Well, fitfully, ves

Q. lle was awake most of the night?

A, Yes,
(). Slept for a little time?
A, Yes.

Q. Dnuring the time be was awalke he was com-
plaining of severe pains’

A, Yeu (R I88-188)

(). When vou checked the patient in this case
he waz a hig strapping hov of about 190
pounds, and he said his pain was severe, Did

28
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yvou ¢uestion him about that; did you talk
1L over with him at all, to see how severe, or
have him deseribe it to you? (R. 189)

I don't recall that T did,

Did you ask him if it was a throbbing or
pressing or unremitting tvpe of pain?

No.

What kind of pain follows impairment of
cirenlation, if vou knowt

I don’t helieve there is a eharacteristic type
of pain; it is just a severe pain.

Well, that is the way he deseribed it to you!?
That 1z right.

At that time he had numbnesgs in the toes,
didn't he?

On the 21st, yes.

And he had severe pain?

Yes.
I"hey are two of the signs?
Yes.

Did he have gwelling?
Yes,” {190}

The witnegs, notwithstanding his earlier statement
to the effect that the imahility to move the toes was one
of the five signs of impairment of eireulation which
should be given independent consideration from the lime
of the operation, claimed later on in his statement that
nability to move the toes was not an important sign
until a eouple of days afier the operation. (R, 192)
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Although it was the doetor’s custom to visit the
patient during the afterncon following the operation, in
the ingtant case no visit was made until 10:45 in the
evening, which the defendant admitted was & violation
of hiz usual procedure. (R, 193)

The nursing record on 9:00 o’clock of the 21st noted
that the patient’s toes seemed quite red and somewhat
swollen, and that the edges of the cast were snipped
slightly to relieve pressure. (Ex, 1) (R, 196) The wit-
ness admitied that if he had been there af 9:00 o’clock
when the nurse made the observafton in the record that
he probably would have shown concern about the red-
ness of the foes, He helieves that some doctor must
have heen there hecause the nurses ordinarily don’t have
authority to snip the cast withount authorization from
the doctor, and they don’t ordinarily do it without noti-
fying the doetor. (R, -96) The snipping of the cast
would only have a loeal effect on relieving pressure on
the toes and would not give any relief of impairment
further up in the cast. (R. 197)

“@Q. Did voun make an examination at that time?
Yes.

What did that examination disclose?

o P

Inereased swelling of the toes, and evident
impairment of the cirenlation.

&

Did vou inquire about pain snd things of
that nature at that time?

-

Very probaliy,

And yvou used the other tests that voun have
mentioned ?
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Yes.

Now, will vou desgeribe — I take it that Doc-
tor Lamb, however, split the cast?

Yes.

Were you present while he did that?

A_. Probably, becaunse this was such a unigue
occurrenece that more than likely T was therve.
I dorn’t exactly reeall.

A

Q. You don’t actually split casts?
A. That is nght.

Q. Even when there is an impairment of eircu-
lation?

A. As I indieated, there is always impairment.
Whenever the impairment gets to the point
where it will de harm uniess the pressure is
released, then we split it — always.

Q. Will you describe, if yon can, the extent to
which the cast was gplit? That is, the pro-
cedure done?

A. This is a circular cast, wrapped all the way
around the leg or foot; it was splif down the
middle of the front from just helow the knee
out to the end of the east. (R. 199)

The splitting of the cas{, of eourge, did not expose
the area of the ineision. {(R. 200) Of course, necrosis
was going on withwn the wound und the necrosis could
have been affecting the nerves which helped to motivate
the musoles and ligaments which have to do with the
movement of the toes. (R. 201 They used a spreader
after splitting the cast to relieve the pressure. (R. 202)
There was very little rizsk of disturbing the position of
the bone while actually performing the operation of
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spreading the east. 1f the impairment of cirenlation ig
not relieved and if the blood is not permitted to carry
nutrition to the area of the foot involved, necrosis wonld
set in, and that necrosis could result in the destruction
of nerves, muscles, and of course even hone ilgelf. That
process can be a rather insidious one. It ean go on deep
within thie wound without being made apparent in an
examination of the wound. (R, 203)

When asked if it was important to observe the
patient’s condifion after the casf was splif, the defend-
ant answered yes, becanse it was important to determine
if the impairment of circulation continued, When asked
if he made such a determination, he said ves, bnt there
was no record made of it. {R. 204)

“@Q. The nolation al 2:45: ‘Able to move toes a
little better. States he ean feel better in the
toes.” Is that correctt?

A. T believe that is whal it is, ves.

Q. Did you make an ohservation yourself in
that regard?

A, Yos,

Q. 1 iake it you talked to the patient about that?

A Yes

Q. And vou felt his toes and asked him if he
gould feel it?

A Yes
(). And e reported to you that there was some
feeling there?

A. T don't recall what he said in regard to feel-
ing. That is the nurse's note.

Y

LR ]
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I am speaking of your personal examination.
Well, I don’t reeall if he eould wiggle his toes.

Were those facts important at that time?

OO

They were important, ves. And they were,
just as in this full program, it is part of the
material or the factz or evidence that we get
together and weigh it all — the color, swell-
ing, the fact that he could move it, the numbh-
ness -— all of those things are weighed, There
ig no one of them of no importance, and no
one of them of supreme importance. We
bring them all together, weigh the informa-
tion, and then determine in our ecourse of
action. And that was still true after splitting
the cast.

Q. And after weighing all of those faets vou did
split the cast?

A Yes,

Now, of course, Doctor Panherton, all of
those things didn't just happen all at once?

That is right.,

In other words, when vou split that east at
8:30, that wasn't the first time there was
swelling and all of these gigns of which you
have spoken?

ep o

That 1s true.

They had been developing since the time of
the operation?

some of them. (R. 205-206)

Well, sometimes the necrosis spreads a little,
docesn’t it?

Yeq,

Op ©r oF

As & matter of faet, when necrosig occurs
thaf in itself impedes cireulation?
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That is true.
S0 that the necrotic area might enlarge?

Yes, sir ., .
What would cause if to spread?
Necrosis?

Yes,

Infection.

S

Whenever necrosis ocenrs does infeetion al-
ways go along as a companion of necrosis?

> O P O

Infection in the necrotic area does go along
with it, ves.

1t does not necessarily beecome systemic?
That ig true.

Those two together can destroy nerves, as
well as museles, as well as soft tissue?

Infection and neerosis, ves.

©r ©Fo

Now, one of the reasons, I think you said
yvesterday, for insuring an adequate hlood
supp]}' after the performance of an opera-
tion, 1s that the richer the blood supply the
less the likelihood of infeetion developing; is
that true?

Yes,

o r

And the poorer the blood supply the greater
the likelihood that infection may develop?

=

That is relatively true.

That is one of the reasons, I take it, that you
do have to elevate the foot and keep it in
elevation, to facilitate eirenlation?

A, Yes.

&
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Q. To permit the gravity flow of the bleod back
through the veins?

A. That is right.” (R. 207-208)

In describing the notation made at 6:00 o'elock
p.a. on the hospital record on the 22nd by Dr. Cadillo
to the effect that the tocs appear to be eyanosed and
swollen, the defendant defined the ferm cyanosed to
mean trawma due to the slowing of the blood flow, and
it 15 another term for blueness, and this indicated that
some impairment was still going on after the splitting
of the cast. (R. 209-210)

The regularity of hypes indieated that severe pain
was confinuing, notwithstanding the splitting of the
cast. (R. 211)

The positioning of the bones in a triple arthrodesis
could be adjusted within two weeks after the operation
ts performed, when there are indications that it should
be done, so that if by splitting the cast or movement
of the patient’s foot after the cast has been split theve
could be loss of position, there would still be tome within
a fwo-week period o make the adjustments with the
expectation ordinarily of a good result. (R. 214)

The notes made in the doctor’s dictaphone report of
examination on January 3, 1955, (Ifx, 2) are significant,

“ “This boy had his operation as planned on Decem-
ber 24, 1954, A triple arthrodesis was done. There was
nothing unusual about the operation and his immediate
post-operative convalescence was unneventful. Iowcever,
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following the operation he has had no sensation, appar-
ently, in any of hig toes and has bheen unable te move
the toes. There is a rather exeessive amount of swelling
of the forefoot and some bleb formation over the fore-
foot. He eomes in today for the first dressing and
change of cast. There is considerable hemorrhage into
the skin along the wound and there will possibly be some
breakdown of the wound edges, but that is net definitely
evident today, so that the stitches are taken out and a
new short leg east was applied. Ile will eome in again
for observation in two weeks.” *’

*(). The fact that he had no sensation or move-
ment of his toes, was that of any importance?

A. Tt was important cnough that 1T did make a
speeial note of jt.

But you didn’t deseribe that as an exeeption?

=

I helieve it could be considered so, and say
that his progress was uneventful. Then I
went on to deseribe this as being hard.

Now, this bleb formation, was that caused by
impairment of the circulation?

Probably.
Just tell us in our language what it means.

A blister formed on top of the foot. You
zav did that Impair civculation? For example,
around & broken rib it oceurs commonly.
There 18 no excessive amounnt of skin there.
It iz rarely seen at locations where there is
plentv of skin, lnt where the skin is tight
[Tuid forms under the skin.

=

. How vxlenstve was this condition?

A. 1t covered the top of the forefoot just baeck
of the toes.
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A,

A,

Q.
A.

Is that where you expected a sore to be in
the anticipation of the swelling?

That 18 one of the areas.

B¢ that notwithstanding the padding placed
there, there was sufflicient impairment of
eirculation and swelling to compress the pad-
ding so as to cause a blister or blood forma-
tion?

Yes. (R. 218, 219)
Would vou deseribe that as uneventful?
Yes.” (R. 218-219)

There was nothing to indicate that the bones were
out of position when the first change of the cast was
made on Jannary 3rd. Although the defendant knew that
if the breakdown of the wound continued it would neces-
sitate an early removal of the cast, (R. 220)

The taking of x-ray studies might have been helpful
in determining the position of the bones, but the defend-
ant did not take any on this particular oecasion, not-
withstanding the fact that the cast had been previously
split and the patient could have rolled over in bed and
to some extent placed the bones out of position. (R. 221)

HQ.

A.
Q.

A.

Sponsored by the S.J. Quinney Law Library.

So when you have a case involving the split-
ting of the cagt, do vou consider it necessary
to x-ray when you make the change of the
cast after two weeks?

No.

I see. Well then, you don’t consider this
danger of the hones getting out of position as
a very real one, do you, Doctor?

Yes, it 1s a very real one.
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In the splitting of the cast?

Yes. Not so much in the splitting of the cast,
but as the subsequent looseness within the
cast when the swelling goes out.

Well, I take it that when the patient had the
cast split in this case there was no subse-
gquent looseness of the east of whieh you are
aware?

That is right,

Neoew, when yvou come to the decisien to split
the cast, you knew that if there is an exces-
Jive loogeness or movement in bed or some-
thing else that will put those bones out of
position, that at an appropriate time when
the cast 1z changed you can make a correc
tion?

That iz right. Of eourse, you have to realize
that there is the risk of the anesthetic. Every
time we do something thai reguires the mnse
of an anesthetic we again run that risk that
was present at the first operation, to a cer-
tain degree,

The patient survived the first risk real weli?
That 1s right.

In other words, there was nothing in your
operative record which you keep vourself
which indieated that he suffered any diffi-
culty by virtue of having been given an anes-
thetic except the nausea that he had when he
cawme out of 1t?

That is true” (R. 222.223)
* O® R

So asz von were about to split that cast at
8:30 in the morning of the 22nd of December,
on the basis of all of your previous experi-

38

ided by the Institute of Museum and Library Services

Library Services an ed by the Utah State Library.
1 errors.




A.

>

A,

A

o

Sponsored by the S.J. Quinney Law Library.

ence, did you feel that there was a danger —
and when | gay ‘danger’ I mean a real danger
— which would threaten the successfulness
of that operation, by virtue of your sphtting
the cast?

Yes.

But you didn’t consider the danger as great
as the danger of continuing the impairment
of eirculation?

That i true.

The one thing eould be later eorrected if any-
thing untoward ocenrred; the other might
progressively become go had ag to actually
resnlt in destruetion of limb itself If not cor-
rected?

I think that would he stretching it a little bit,
but certainly it would do damage.

It would do more damage than was done?
Yes.

Now, your records show, Doetor, that he re-
turned to vou on the 19th of January, and
you say: ‘This man’s wound was broken down
eonsiderably and there is odor in the cast, so
he came in to have the cast changed. The
cast was removed and & new cast applied.
He will come in again February 7th.” Is that
correct ?

That 18 right.

Now, will vou describe the nature of his
wound at that time?

Thozse skin edges along the inecision had
shown differentiation and you eould tell that
the tissue was dead. It had no cireulation
whatsoever. It was dark in color and had
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hecome infected, hecanse dead tigssue has no
circulation and it alwavs becomes infected,
and had fallen apart so that the wound was
Iying open. So after retraction of the gkin
edges which were not as impaired as the
underlying tissues, it showed the dead tissue
underneath, leaving this uleer that you speak
about, with dead tissues on both sides of it
and considerahle discharge from it. As the
tizgne dies this healthy tissue heside it beging
to pour out white blood cells — or the fighi-
ing mechanism of the blood — and this makes
pus. It 15 flnid and white blood cells that
were being discharged from the wound, and
it was this dead tissue thaf developed an odor.

Q. Now, you continuned to examine the patient
as he came in on the dates indicated in your
record up until Julv 27th, 1955, T take 1t?

A. The last time | saw him was July 20th.
2. Would that be wrong here!

A, Yes, that is my associate, Doctor Chapman
wrote that. That is his initials,

So the last time you saw him was on the 20th?
That is right.

And veu changed the cast, do you recall how
many times altogether?

I can check it.

Will vyou do that?

Three times.

Would you indicaice the dates?

A, Jamnarv 19th — No, four times,

All right.

January 3. January 19, February 7, and Feb-
ruary 19,

OCpOPF O po

bl
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. EHow long was he instructed to wear the cast
after February 19th?

A. I would have to see my reeord again. Tintil
Mareh 3rd, when it was removed.,

£

Did you take any x-rays at all during this
period?

-

Do you mean up to July 20th?
Up to the time you removed the cast?
No.

Do you usually take x-rays at all during the
post-operative situation?

Not while the east is on” (R. 223, 224, 225,
226)

b OB ©

He took the first x-ray on July 12th. Although he
had three times previously removed the east, the last
removal occurring on March 3rd. (RR. 226) The x-ray
taken July 12, 1955 (Ex. 3), after removal of the final
cast, shows that the enboid bone has dropped almost an
eighth of an inch to the bottom of the foot, It was

supposed to unite at that point, but it has not united,
50 that the operation so far as the cuboid-calcaneus joint

is concerned was unsuecessful and produeced a poor
result, (3. 228)

The falling of the cuboid bone caused a profrusion
into the sole of the foot, which resulted in the formation
of an uleer npon weight bearing. (R. 229) The defend-
ant, after examining the plaintiff’s foot in the eourtraom,
wag not prepared to say whether eorrective surgical
procedure would be desirable.
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The patient was first instructed to bear weight on
his foot on March 19th. (R. 234) No x-rays were taken
on March 19th to determine whether the cuboid hone
was in position or rot.

“Q'

A.

A

er ©op op

But vou felt at that time, at any rate, that it
was safe for him to start bearing weight on

the foot?

At that time I was quite definite in my own
mind that there was nothing to lose, after it
tost 1fs position. There was no guestion but
that the cuboid was down in the sole of the
foot. There was nothing to lose; he was going
to have to have further surgery if he were
going to have a good foot.

In other words, at the time you told him io
start weight- beaﬂ—ng the cuboid bone had aL
ready fallen?

Yes.

And that appeared discernible upon exami-
nation without the bhenefit of x-rays?

Yeos.

You did that by palpation of the foot with
vour hand, I take it?

Yas,

You anticipated at that time, T take it, that
through putting weight-bearing on his foot,
that would be the eause of callus to the bot-
tom of his foot?

I would have anticipated eallus, ves.” (R. 251)

hone Gccurred sometime het

The doctor belicved that the falling of the cuboud
bone ocewrved somelime between carly in Junuwary and
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the early part of March. {And vet on two subseqguent
occasions the cast was changed withont the taking of
x-ray which would cstablish the actual time the bonc
dropped.) {R. 244-245)

On re-direet examination, Dr, Pemberton testified as

follows:

HQ-

=
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You knew, of course, that in triple arthro-
desis there is considerable swelling which fol-
lows?

Yes,

And later it eventuated that the swelling was
such as to accompligh a restriction of the cir-
culation?

Yes ...

Of course, you have no way of determining
how much swelling will occur?

That iz right.

You know there will be eonsiderahle swelling,
swelling when the artrodesis is completed?

Yes.

And that that swelling will commence almost
immediately after the operation is completed?

That ié true,

And that swelling wili have a tendency to
increase up to a eertain pointt

That is true.

And if the swelling is such that it develops
into a restriction of the eirculation it will
have a tendeney to continue to increase, isn't
that correct?
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A,

If it ean not be relieved at that point, where
it cuts off this further circulation distally,
yes.

So that I think you testified on the first day
that the impairment of ecirenlation has a ten-
deney to promote itself?

That 13 true after a certain point.

In other words, the impairment shuts off the
return of the bloed, so the blood remains
there, and more hlood 15 punped in and that
makes for more swelling?

That is right.

And then when the swelling becomes greater
and compresses the padding which is there,
up against the inner wall of the cast, then
that inereasey the interference with the cireu-
lation?

Yes.

And that can go on, and on, and on, until it
ean become a very disastrous situation if not
corrected?

Yes.,” (R. 256-257-25%)

Dr. A. M. Okleberry, an orthopedic surgeon residing
in Salt Lake City, testified that he performed surgery
to correct the callons formation on the bottom of the
plaintiff’s foot caused by the fallen euboid hone. The
operation was performed Aungust 26, 1955. {R. 249) lle
noted previous less of soft tissue from the plaintiff’s
foot and clawing of the toes. (R. 250)

Agsuming that there had been a successful triple
arthrodesis performed on plainiif's foot, he would still
suffer about a 20%, disability. Such an operation results
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in loss of side motion of the foot, which is not a very
great disability, such as the loss of an up and down
motion would be. The plaintiff’s foot was probably dis-
abled about 30% taking everything inte consideration.
(R. 251) Dr. Okleberry did not recommend corrcetive
procedure. (BE. 252)

STATEMENT OF POINT UPON WHICH
APPELLANT RELLES

There was ample evidence to justify the submission
of the negligence of the defendant to the jury, and the
court erred in granting a motion for tnvoluniary dis-
missal with prejudice.

ARGUMENT

Inasmuch as the court’s order in granting the invol-
untary non suit of the plaintiff attacks the sufficicney
of the evidence to justify submission of the case to the
jury, we have heretofore set forth in the statement of
facts an extemsive summary of the evidence from which
1t clearly appears that the defendant was negligent in
applving too tight a ecast to the plaintiff’s left lower
extremity during the arthrodesis operation. The defend-
ant was further negligent in failing to prompily sphit or
remove the cast in order to prevent the development of
necrosis or tissue death becanse of irapairment of cir-
culation, nothwithstanding the faet that the five eardinal
symptoms of impairment of circulation began to manifest
themselves on the day of the operation and continued to
inerease. Al of these symptoms of impairment of cir-
colation remained throughout the stay in the hospifal
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both before and after the cast was finally split at 8:30
in the morning on December 22nd. Even after the cast
was split the plaintiff’s symptoms indicated a continuing
impairment of circulation with regultant neerosis.

The day following the splitting of the cast the foes
were observed by the intern to be dark, evanosed and
swollen. Fhe plaintiff eontinued to have severe pain,
requiring nuamerous hypos right up to the time of his
discharge from the hogpital when his toes still remained
swollen and diseclored, and he was unable to move them
very much, {ix. 1) When the cast was finally taken off
on January 3rd, the whole foot looked awfully dark in
color, (R. 40) At home after leaving the hospital, he
suffered a lot of severe pain, required pain pills every
night so that he eould sleep and was given pam pills
during the day. (R. 85-586)

Of eourse, we could for emphasis restate all of the
evidence contained in the statemeni of faects in addition
to show this negligence. There isw't any doubt bnt what
the initial cast was placed on too tight with inadequate
padding. The defendant admitted that the Impairment
ol circulation in this case continued from the time of the
operation unti}! the actual splitting of the cast two dars
afier the operation. (R. 178) The defendant admitted
to the plaintiff’s father that the complication that devel-
oped from the operation, the unsatisfaclory conditien,
could be the result of the east being placed on the leg
too tirhi. (R. 104, 47) This statement was never denied
Iy the defendant. The defendant admitted that when the
initial impairment ocenrs becanse of excessive swelling
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or inadequate padding the impairment would have a
tendency to become worse. {R. 121) That after three
hoars of impairment the tissue death begins to oceur.
(R. 122) That an adequate blood supply is necessary
for healing and an adequate blood supply iz necessary
to prevent infeetion. (K. 128) That tissnes will most
certainly die if they are deprived of a sufficient supply
of blood. (R. 129) That extensive swelling 18 expeecied
in triple arthrodesis operation, and that is the reason for
using padding before applying the east, (R. 132} The
defendant testified that a careful post-operative exami-
nation is important until the cast iz aetnally removed.
That it is necessary to determine from various gigns and
symptoms whether the defendant’s judgment in the
amonnt of padding used was right, and vet according to
the hospital record the plaintiff was not seen by the
doctor after the operation was performed in the morning
until 10 :45 that night, notwithstanding his continual eom-
plaints of severe pain. The nurse’s record did not show
another visit by the doctor until December 22nd at 6:30
am. (Ex. 1)

Dr. Lamb split the cast at §:30 am. on December
22nd to relieve the pressure, but the nurse’s record shows
no visit after that until 7:00 a.m. on Deeember 235rd, not-
withstanding a notation in the record at 6:00 on the
evening of the previous day that the toes appeared
eyanosed and swollen. The next vigit was on the day of
discharge, December 24, after 6:00 a.m., and even though
the defendant them noted that there was still swelling
in the toes and disecloration remained ahout the same,
and that he was unable to move the toes, there was no
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cffort made by the defendant to follow up on the opera-
tion until January 3rd, at which time the east was re-
moved and the doctor deseribed an exeessive amount of
swelling of the forefoot with bleb formation over the
foot. (Eix. 2) Yet when asked if the symptoms of impair-
ment of cireulation were present the doetor could wait
unfil the next day to take another look, the defendant
stated no, the patient would be checked again in the
afterncon, (R. 171) The defendant even admitted that
failure to visit during the afternoon following the opera-
tion until 10:45 p.m. was a violation of his usmal pro-
cedure. {R. 199)

Certainly upon releasing the patien{ from the hos-
pital with all of the symptoms of impairment of eireu-
lation staring him in the face, 1t was negligent for him
to refrain from contacting the patient agauin for a peried
of ten days. The doetor admitted that on the oecasion of
his visit on the morning of the splitting of the cast there
was “inereased swelling of the toes and evident impair-
ment of the circulation.” {R. 199) The doctor admitied
that necrosis was going on within the wound and eould
have been affceting the nerves which have to do with
the movement of the toes, (R. 201) And the doctor ad-
mitted that it was important to note if impairment of
eirculation continued after the splitting of the cast
(R. 204) The docior admitted that when the cast was
split at 8:30 that wasn’t the first time there was swelling
and all of the signs of impairment, but that some of
them had been developing sinee the time of the opera-
lign. {R. 206) The doctor admitted that there was some
impairment #til] zoing on atter the splitting of the casr,
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(R. 208, 210} The regularity of hypos indieated that
severe pain was continuing notwithstanding the splitting
of the cast. (R, 211) The cast could easily have heen
removed completely long before Janunary 3rd to relieve
this impairment of eirculation, and there would still be
time within a two week period {o make adjustments with
the expectation ordinarily of a good result. (1. 214)
The doctor admitted that the bleb formation was caused
by impairment of eirculation and this eovered the top
of the forefoot back of the toes, so that notwithstanding
the padding placed there there was sufficient impairment
of eirenlation and swelling to compress the padding so as
to cause a blister or bleb formation. (K. 219) Of course,
subsequent to January 3rd, when the cast was first
changed on the varions other trips plaintiff made to the
defendant’s office, the evidence of impairment of eircu-
lation, the strong odor indicating infection, the neerosis
of tissue, were all manifesting themselves. (R, 223, 224,
225, 228)

The doetor stated that the cuboid bone dropped
into the bottom the foot about one-eighth of an inch and
the operation in that respeet was unsuccesgmul and pro-
dueed & poor result. (B. 228) At that time he told the
plaintiff to start to bear weight on hiz foot, the defend-
ant already knew that the bone in the foot had fallen
out of position, (R. 231) As a matter of fact, the doetor
believed that the falling of the euwbeid bone oceurred
semetime between “early in January and the early part
of March.” No explanation was given for his fallure to
take x-rays doring that peried of time to determine
whether the bone was in position or not. He apparently
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preferred to remain in the dark on this point until some-
titne in March when it was confirmed by palpation. The
doetor also admitted that the swelling in this case accom-
plished a restriction of circulation. That it commenced
almost immediately after the operation was completed
and that it had a tendency to increase and that after it
increased it would have a further tendency to promote
itself and that that sitnation eould go on and on until a
very disastrous sitmation would result if not corrected.
(R. 256, 257, 258) Of eourse, in this case a disastrous
situation did eventuate. The plaintiff suffered disability
in hig faot, logs of union in the joint involving the cuboid
bone, loss of soft tissue from his foot, and clawing of
the toeg. (R. 249-252 inc.)

The entire record discloses gross negligence on the
part of the defendant, measured by the standards estab-
lished by his own testimoeny, although it is common
knowledge within the experience of each and all of us
that uncorrected impairment of circulation will result in
damage to the cells of the body deprived of the nutrifion
supplied by the blood. An uncorrected impairment of
circulation will progressively tend to promeote itself and
result in necrosis or death of tissne within three hours,
and the svmptoms thereof were clearly diseernmible for
a couple of days and after admitting that all these condi-
tions were going on, the defendant failed to do anything
sbout it until X:30 a.m. on the third day following the
operation, and then &1l he did was split the cast withon!
removing it, although he still observed that the impair-
ment was continaing; and he discharged the plaintiff
from the hospital and dide’t bother to sce him again for
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a period of ten days, while this impairment of circulation
which tends to promote itself was still eontinuing.

Even considering the record in the light most favor-
able to the defendant, there is no justification for the
treatrent or lack of it given the plaintiff in this case.
It may be true that the doctor is a very busy doetor (he
performed three bene surgery operations in one morning
between 7:456 and 10:30 a.m. R. 156), but this does not
relieve him of the responsibility of exercising ordinary
care in the plaintiff’s case; and it doesn't require a
parade of reluetant orthopedie surgeons into the court-
room to establish that his treatment of the plaintiff in
this case fell far helow the standard of orthopedic
practice in Salt Lake City. The plaintiff knew all of
the symptoms of impairment of circulation. He had per-
formed numerous similar operations. He knew that
necrosis was the inevitable result of impairment of eircu-
lation. He knew that a clese follow up was required
because swelling is always expected in all arthrodesis
cases. He knew that time was of the essence (necrosis
sets in within three hours after the blood supply is
impaired). He knew that the blood supply was impaired
and that that impairment hegan at the moment that the
operation wag completed. He believed that the position-
ing of the bones in the foot was lost sometime early in
Jannary (he didn’t know how early and apparently
wasn't interegted in finding out by x-ray or otherwise),
and yet he knew that if positioning was lost there was
still plenty of time to correet it within two weeks follow-
ing the imitial positioning of the bones, with the reason-
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able expectation of a good result. Certainly it is appar-
ent that the defendant has econdemned himself with gross
negligence with the resulting serious permanent injury
to his patient.

In the case of Dmker v. Martin (Iowa) 91 N.W. 2d
747, there wag a dearth of medical testimony, and it
appeared from the testimony that the ease involved the
application of a cast so tight that it prevented ecircula-
tion of blood in the lower log and foot resulting in infec-
tion and subsequent amputation of the foot. The trial
court rendered a judgment on a dircct verdiet for the
defendant. [n thal case the same zymptoms of impair-
ment of cirenlation were present and there was a splitting
of the cast with the conditions of itnpairment continning
notwithstanding the splitting of the east, although there
was a temporary relief [rom pressurc. The leg was
placed in a cast on November 4th. The cast was split
at 3:00 pan. on the same day. At 6:00 pm. it was split
a bit further. The cast was changed on November 25th,
and again on December and February 1si following.
During all of this time the patient in that case indicated
symptoms commparable to the ease at bar. The decision
cites many other cases holding similarly. We gquote
from page T52:

“In the caze at har the reecord shows defend-
ant partiallv split the cast three tunes hut there
15 evidence indicating these loosenings were not
sufficient and that thereaftsr defendant knew the
leg was swoelling inside the east and caunsing pain,
but failed to loosen the east. There 1s also evi-
dence plaintiff was given drugs to relieve the
pain, Dr. Newman testified one of the dangers
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of sueh procedure is that the actunal seat of the
trouble causing the pain might he masked. He
testilied the best protection for any infection or
healing i¢ good blood supply and a cast that im-
paired the circulation should be split. He testified
also that when he first examined plaintifi (short-
Iy after plaintiff’s second eonfinement in 5t. An-
thony hospital nnder defendant’s eare) therc was
no perceptible blood supply in the foot, there was
complete anesthesia in the forward half of it, and
in the foot were pus pockets, sores, dead tissue,
ete,

“Landgren v. Minty, 64 S.D. 217, 266 N.W,
145, supra, is factually similar to the case at bar.
One difference is that in the ease at bar the record
does not show infection in plainfiff’s leg when
the hones were set nor any opening through
which infeetion eould enter from the outgside. In
the case at bar there was evidence such a fracture
could impair the eireulation. In the eifed ease
there was evidence infection destroved a wall of
an artery and did impair the eirculation. Here,
as there, the guestion of defendant’s negligenee
was one of faet rather than medical theory or
expert opinion and was for the jury to determine.”

The case of Lundgren v. Minty, 266 N.W. 145, also
involved the application of a east so tight that it conld
be inferred from the evidenee that eirculation was im-
paired with resultant damage to the lower extremity,
eventaully regiring amputation. We quote eommencing
at page 148:

“It is respondent’s theory of the case, on the
other hand, that the eirculation in the foot was
impaired becaunse of the faet that the first and
second plaster ecasts placed upon his leg were too
tight. He savs that he constantly eomplained to
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appellant abont this condition, bui that appeilant
failed to remedy it . .. That he complained to the
nurses and to the doctor that the cast was too
tight, that his foes eommenced to be swollen and
diseolored, and painful, and that a sore or ulcer
opened on his heel. He says that portions of the
first cast were cut away from time to time, and
that, as this was done, the pressure seemed to he
relieved and hiz foot felt and looked better, and
that during the period from .July 15th to 20th,
when no cast was on his leg, the condition of his
foot very markedly and notieeably improved and
the uleer on his heel practically healed up.

“ . . The treatment in this case was for a

fracturc a little below the knee. Gangrenous de-
struetion of the foot is not a normal or usnal
result from such a fracture. Tt is a regult that
might very well follow if the cast were permitted
to be or remained so tight as to unduly restrict
circulation to the foot. Certainly where, as here,
the toes were at all times observable, to permit a
cast to remain so tight wounld be either mnekillful
or negligent or hoth . . . On the whole record in
thig case, we think it was for the jury to determine
whether the gangrenous destruetion of the foot
rezsulted from impairment of circulation b¥ reasen
of the breaking down of the artery for which ap-
pellant would not be responsible, or whether it
resulted from appellant’s lack of skill or care. or
hoth, in encasing the leg in casts too tightly ap-
plied and maintained for which, of course, he
would be respongible.’’

In that eaze there was testimony of a doetoer to the
cffeet that a east unduly tight and impairing cireulation
could cause the condition that he found, but the court
said :

b4
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**. .. Indeed, that is hardly s matter requiring
expert opinion. Even the laymen is familiar in a
general way with what happens when the cireula-
tion of blood to any memher of the body is seri-
ously impaired by external pressure continuned for
any length of time.”

Of course, in the case at bar there is ample medieal
evidence provided by the defendant himself to show the
casual connection between the tightness of the cast and
the damage to plaintiff’s foot. As a matter of fact, the
defendant admitted to the father in the hearing of the
plaintiff that the complications eould have heen caused
by the cast being place on too tight.

‘To the same effect iz Farn Der Bie v. N onols, 264
Mieh. 468, 250 N.W, 269 ; Bartholomew v. Buitls, 232 Towa
Ti6, 5 N, W, 2d T; Longfellow v. Vernon, 57 Ind. App.
611, 106 N.E. 178; Prather v. Downs, 164 Wash. 427, 2
P24 T09; Norden v. Hartman, (Calif.) 285 P2d 977;
Lews v. Johnson, (Calif.) 86 P2d 99,

In the very recent case of Athins v. Humes, (1959)
(Fla.) 110 So. 2nd 663, involving the negligent treatment
of a fractured armn, it was held that the jury eculd base
a finding of negligence upon the prineiple of common
knowledge and experience, and that no expert testimony
was necessary, and the ease certainly follows a common

sense rule. Ewveryone, at least from the age of a hoy
scout and upwards, knows that when a condition exists
which causes the shutting off of blood supply that serious
trouble is going fo develop unless that condition I3
promptly eliminated,
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CONCLUSION

In this case the plaintiff was seriously and perma-
nently erippled becanse of the negligent treatment of his
left foot by the defendant. The testimony of the lay wit-
nesses was fully substantiated by the hospital reeord
(Ex. 1)

Although the defendant was skillful and evasive in
his testimony, he established by the words of his own
mouth the standard of orthopedie practice in Salt Lake
from which the record shows he deviated. He knew the
five cardinal signs of impairment of eirenlation. He
knew that unlegs the impairment of cireulation was re-
lieved within two to three hours that necrosis and infec-
tion would set in with the resultant injury and disabilicy
to the plaintiff’s left foot. Yet he waited until 8:30 on
the morning of the third day affer the operation to gplit
the cast to relieve pressare, and then, observing that
the splitting of the east did not eliminaie the symptoms
of eontinuing impairment, he discharged the plaintiff
from the hospital with instructions to contact him 1n a
eouple of weeks, and made no attempt in the interim to
follow his condition. Knowing that the plaintiff’s hones
may have lost position after the splitting of the cast, he
took no x-ray on January 3rd when the east was removed,
and vet at that tiine, by hiz own testimony, if there had
been a loss of positioning it eould have been correcied,
and when later asked when the cuboid bone dropped out
of position 1he hest information he could give was that
1t could have been sometime between eqrly in January

and Mareh. Clertainly the nndisputed evidenee cleariy
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shows gross negligence on the part of the defendant
which resulted in the plaintiff’s serious injury and dis-
ahility.

We respectfully urge this conrt to reversc the
judgment of the trial court.

Respeetiully submitted,

WOODROW D. WHITE

Attorney for Plamiiff and
Appellant
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