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IN THE SUPREME COURT

of the
STATE OF UTAH

WILLIAM T. MARSH,
Plaelifl and Appellant,

_ va— Clase No. 9041,

DR. PATL A. PEMBERTOXN,
Defendant and Respondent,

BRIEF OF RESPONDKNT

INTRODUCTORY STATEMIEINT
This was an action alteging medical malpractice.

The parties will be designated as they appeared in
the trial court.
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Plaintiff has appealed from an order of the Distriet
Court of SBalt Lake County, Ray Van Cott, Jr., Judge,
dismissing the action with prejudice at the elose of plain-
tiff’s easc.

Plaintiff had alleged that the defendant surgeon who
performed the operation known as a “triple arthrodesis”
on plamtiif’s left foot, had been negligent in the applica-
tion of a cast after the incision was closed znd in the
postoperative care afforded the plaintiff.

The basis of the trial court’s ruling was that casting
procedures and postoperative care following this kind of
orthopedic surgery require medical knowledge and judg-
ment, thai the standard of care required by the law in
such cases must be established by the testimony of medi-
cal experts, that no such evidenee of the standard had
been produced, even if the evidence were viewed in the

light most favorable to the plaintiff, and, therefore, there
wag no evidenee on the issues of negligence or proximate

cause to sulynii to the jury {R, 260-267).

i3efore the order of dixmissal was actually made, but
after the conrt had indicated its views on the subject,
plaintiff moved to reopen his ease in order to produce
an “orthopedic =urgeon to tesiify concerning this matter”
(R. 26()). The eourt commented that plaintiff had taken
iwo days of triai but did not have an expert in conrt to
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testily and, under such cirewnstances, the court was en-
titled to know the identity of the proposed witness and
the substance of hiz testimony {13, 2617).

Plainlifi’s counsel declined to dizclose the 1dentity
of the prospective witness and stated he “would abide by
the court’s ruling.” Howcver, the eourt pursued the mat-
ter by agking counzel to state the substance of the pro-
posed testimony. Mr. White replicd:

"Well, of conrse, your Honor, I ean not pin
him down as to whether he would be willing to
testify as to certain things without talking with
him forther about it. . . ." (R. 262),

The conrt thereupon denied plaintiff’s motion to re-
open his case, granted defendant’s inotion and discharged
the jury, afier an explanation of {he bagis for his ruling
(R. 262, et seq.).

Plaintilf did not file @ motion for new trial. Thig
appeal followed.

Plaintiff’s brief eontaing 57 pages, of which 44 are
devoted to his version of the facts. Despite this ostensibly
thorough trealment of the case, defendant cannot aceept
plaintiff's Statement of Facts hecause examination re-

veals that it is based enlirely upon the direet examimation
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of the witnesses called by plaintiff and has completely
ignored, tn every tnstance, the effect of defendant’s eross-
examination of those witnesses.

Further, that part of plaintiff's Statement of Facts
which deals with Dr, Pemberton’s testimony, either by
yuotation or summarization, is frequently misleading. En-
largement or elaboration of answers has been ignored.
(Questions are quoted as heing asked direetly following
an answer, whereas in many instances, the answer was
explained, or was more complete than quoted, or other
subjecis diseussed before the printed question was asked,
but no asterisk or other indication of the break in con-
tinuity or context has been utilized.

1 iz fundamental that “"festimony of a witness on
his direct examination ix no stronger than as modified
or left by his further examination or by his cross
examination. A particular part of his testimony may not
be singled ont to the exclusion of other parts of equal im-
portanee bearing on the subjecl.” :Alvarado v. Tucker
( Utah, 1954}, 268 P. 2d 986.

Sinee plaintiff elanmus ( Brief, pp. 1, 2} defendant was
negligent in three particulars—applieation of the cast,
delaying to split the ¢ast {o relieve impairment of eireu-
lation and failure to take appropriate covreetive mensures
thereafter — defendant will set forth the facts shown hy
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the record as applicable to each ol these elaims, after a
brief discussion of the surgery performed, aboul which
no corplaint 1s made, and the compliestions which follow-

ad.
STATEMENT OF FACTS

Defendant iz an experienced surgeon, with 29 vears
in the praetiee of medieine, of which 21 vears have been
devoted to the specialty of orthopedie surgery (E. 110,
111).

On December 20, 1954, defendant performed the op-
eration known as “triple arthrodesis™ upon the lefl [ool
of the plaintiff, who was then age 19 (Ex. 1). This kind
of surgery as described by defendant, requires an incision
on the upper surface of the foot, cxposing the bones of
three joints in the foot. The ends of the bones comprising
the joints are exposed, cartilage 12 removed, bone sur-
faces are excised and then, with the foot in a new position,
the bones are fitted togothor with the expectation thaf the
surfaces will heal and fuse, making one solid joint (R. 113,
Ex. 1).

After the bone ends have been fitted fogether In a
manner degeribed ag gimilar to a “precision tvpe of cah-

inet work™ (R. 227}, the foot is waintained tightly in its
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new position so that the bone ends will Temain in contact
for healing. The incision is then closed with various {ypes
of sutures (R. 126).

With the foot in its corrected position, a long leg cast
s applied, gripping the foot s0 the ends of the bones will
not be allowed to move or shilt even slightly from the
proper positien for healing. The toes are not covered.

"This 15 the only way the foot ean be held properly (R.
241).

Delendant testified the operation on plaintiff's foot
was “unsuccessfal.” It was a “poor result” because the
cuhoid hone did not unite with other bone ends. It dropped
“nearly one-eighth of an inch” at tﬁne bottom of the foot,
resulting in a bony protrusion on the sole of the foot {EB.
223). The wound did not heal properly (¥x, 2}.

Notwithstanding “the padding placed there, there
was sufficient impairment of cireulation™ so that a blister
formed at the site of the inciston (R, 218). This was dig-
covered when the cast was removed two weeks after sor-

rery (Ex. 2).

While the impairment might have been sufficient to
enuse necrosis (death of tissue) deep within the wound
tlis eould not then be determined and nothing could then

ided by the Institute of Museum and Library Services
ed by the Utah State Library.
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have been done about it because it had probably oecurred
“within the first few houry alter surgery’” (R. 219, 220).

There 1s always some impairment of eirculation in
the foot as a result of the triple arthrodesis procedure,
hecanse blood vessels are cut, there iz some destruetion
ol soft tissues and there is always gome swelling at the
operative site following this procedare (13 132). While
cirenlation is always “impaired,” the key question is
whether 1t 1 still “adequate . . . to maintain a proper
healing situation in the wound”™ (R. 175).

Before the cast is applied, cotton padding, of which
lixhibit 4 18 a sample, is wrapped aroand the leg and foot,
with more padding being placed over the area where the
surgery was perforimed, beeause this 1z where the “swell-
mg usually oecurs to the greatest degree.” The padding
provides a cushion for expansion. It “allows space for
swelling to oecur” (R, 118).

The amoeunt ol padding the surgeon uses depends up-
on his judgment {1 116, 1.33) at the time the east is ap-
plied. The defendant c¢oneeded that counsel was correct
in staling that the judgment of a Rait Lake City ortho-
pedie surgeon is “supposed to be interpreted and identi-
fled and limited and guided by his iraining and experi-
ence” and that an orthopedie surgeon “may use poor judg-

ment or ... good judginent . .. in his practice (R. 133).
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Defendant was never asked hiow much padding was
mndieated, in his judgment, by the appearance of plain-
tiff’s fool after the sulures were applied and he was not
asked, and it was not otherwise established, how much
padding was actually used.

APPLICATION OF CAST:

Plaintiff contendy defendant applied “the cast too
tightly withonl making adequate provision for antici-

pated swelling causing impairment of eirculation. , . .”

(Brief, p. 1).

The only witness called by plaintiff who could have
testified concerning the application of this east was the
defendant. I’laintiff did not, during the course of an ex-
tensive eross-examination, ask any questions concerning
the technique and procedure utilized by the defendant in

the application of the cast 1o the plaintiff’s leg.

Instead, plaintiff asked defendant questions relating
to triple arthrodesis operations generally and sought
defendant’s views concerning the padding utilized before
the plaster cast is applied in such cases. From this testi-
mony, it was shown that different areas of ihe foot and
leg receive different amounts of padding depending upon
whether the arca containg a bony prominence and also
depending upon the amount of swelling the doetor, in his

vided by the Institute of Museum and Library Services
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judgment, anticipales from the wound itself, Some swell-
ing will always occur. Some doetors in this area nse less
padding than others hut the defendant, who was the only
medical expert utilized by plaintiff, stated he could not
tezlily concerning the standard practiced in this com-
munity bcecause he had not observed the technigue of
other surgeons and had not disenssed it with them (R,
115-118),

Swelling is expected at or near the site of the opera-
tion but there is “no way of determining how muech swell-
ing will oceur™ (R, 257). Thus, that particular area re-
celves padding which is believed to be sufficient to allow
for swelling and which will prevent friction from the cast
rubbing againzt the area but, at the same time, the sar-
geon tries not to put In 80 mueh padding that the pur-
pose of the east, which is to hold the fool Mrmly, is de-
stroved. It is a “matter of judgment between having too
much padding and not enongh fixation, or too little pad-
ding and not enough room for the swelling” (R, 115-119).

The defendant further testified, in part upon eross-
examination, that the plainliils cast was not put on too
tightly npon the day of the operation, but that the diffi-
culty arose hecause tightness reguiled in a change in the
cast because of swelling which was greater than usnal
(R. 241, 242), If the cast had been put on too tightly at
the outset there would have been almost immediate mani-

festations of difficulty, such as later ocenrred and an ex-
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amination of the hospital chart did not reveal te the doe.
tor any evidence that thesc manifestations, such as ex.
ccsgive swelling, discoloration of toes and inereasing
pain, were present in the few honrs immediately after
surgery (R. 241).

Plaintiff and his father festified (B. 47, 104) that,
I a conversation seven months after surgery, the defend-
ant was asked if “the original ecast got put on too tight
and he sald 1t could have been.” Of course, at that late
date, in the light of what had eceurred, it was ohvious
that there had been more swelling under the cast than
the doctor expected as he viewed the foot on the day of
surgery (R. 257).

Throughout his brief, plaintifl reiterates the phrase
“impairment of circulation.” The evidence shows, how-
ever, that the doctor was eareful to point out that there
is altways impairment of circulation, from the moment the
ineision is made in this kind of surgery, and that the im-
portani fact is whether, despite the impairment, there is
circulation “adequate . . . to maintain a proper healing
situation in the wound” (RR. 178). In the opinion of the
defendant the available indieations were that the cirenla-
tion in thixs ense was maintained at an adequate level, even
though the ctrenlation was hupaired {R, 177, Fx. 1), As
shown by 1he hospital record, Exhibit 1, cireqlation seem-
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1t

ed “good on the blanching sign” (pinching the flesh and
noting if the blood promptly returns} {wo dayz after
Surgery.

No evidence was offered that defendant should not
have uged padding, or that the padding of the kind used
wag improper, or that the amount of padding the defend-

ant uged was not in acvordance with standards or that
soine error was made m the application of the wet plaster
itself.

FACTS CONCERNING THE ALLEGED DELAY IN SPLIT-

TING THE CAST:

Plaintiff returned to his room from the recovery
room Tollowing sargery at 11:30 amn., Deeeinber 20, 1954
(Ex. 1),

~lu the early morning of December 22, 1954, Dr. Lamb,
Dr. Pemberton’s partner, visited the patient at 6:30 a.m.
and again shortly after the day shift nurse came on duly
at 7:00 aan. (Ex. 1). Dr. Pemberton arrived at the hos-
pital shortly afterwards and the doetors, after weigh-
Ing the factors involved, decided the cast should be split
open to relieve the pressure within it. This was done
at ahout 3:30 a.an., December 22, 1954, which was about
13 hours after surgery (R. 199, 200, Ix. 1},
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12

Plaintiff contends that defendant should have split
or removed the cast earlier than the morning of Decem-
ber 22, 1954, becanse there were symptoms of impairment
of cirewlation which “began to manifest themselves on the
day of the operation and contirued to inerease” (Brief,
p. 45). The physieal factors involved in the detection of
these syimptoms were deseribed by the defendant ;

“The amount of swelling, eolor, temperafure,
and subscquently the ability to move the toes and
the sensation in the toes™ (R. 136).

While cach of these is “important”, no cne of them is
“of supreme nmportanee” (K. 205). “We bring them all
together, weigh the information and then defermine our
course of aetion” {R. 206). Doctors are reluctant to split
the cast applied following triple arthrodesis becanse, as
the defendant explained:

“VYe put the cast on to hold the foot in a prop-
er position and it is important that it be held in
that position. . . . we fit the bones together, and
then we have to hold them while the cast is there,
If we have to loosen the cast or if 1t becomes loose

for any reason, there is a risk of losing that posi-
tion. So we try not to loozen it. Wher we do split
the east to spread it open it is adding to the risk
of losing that position. . . . it is not that the aet of
splitting 1t 15 what eonecerns us. We can he very
careful and know when we get it spread we have
not disturbed it; but the first time the patient

Sponsored by the S.J. Quinney Law Library. d by the Institute of Museum and Library Services
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13

turns over in bed we expeet the foot to turn over
with him, and if the cast was loose—we expect the
bones to he in proper position, but if the cast was
too loose and he turns over inside of the east, vou
have lost the position™ (R. 201, 202).

Nevertheless, i it appears to the surgeon that the
impairnent of ¢ireulation 1s of such degree that 1t would
do harm, which determination is & matter of the doctor’s
opinion, then the cast should be split becanse it will be of
more danger to the patient to leave the eireulation Im-
paired, when it has rcached such a degree, than it would
be to split the east and take the chanee of losing position
(R. 203).

. In determining whether the casi should be split, the
defendant surgeon testified he would rveach his decision
in the following manner:

“In such a =ituation I would consider all of
the faets up to this time. When did this swelling
oceur—and give that a eortain amount of weight.
When did the bluensess oeeur, and that would have
a certain amonnt of weight. When did the numb-

ness ocetir; when did the echange in color oceur, and
to what degree is it.c-untjnuing to change in color?
And is that sweiling increasing? All of those
things would he weighed Just as they are weighed
taday. When the time comes that it appears that
this total deeision iz such that it appears te be to
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split the cast on that day to relieve the pressuore,
whatever we have to do that day this time is given.

Against that we weigh the risk of doing harm. In

" all this we stress the risk of doing harm so far be-
vond what we might justify on the basis of infor-
mation that has acenmulated, But if enough infor-
mation accumulates in all of these five factors
which I have enumerated so that it outweighs the
risk of harm, we might do something about it,”
(R. 235, 236)

In addition to the five factors mentioned by the de-
fendant, the element of pain must be considered by a
surgeon in hig postoperative carc of a patient such as
plaintiff. Severe pain is expected following the operation
(R.183). To control the pain expected to he snffered by
the plaintifl, the defendant ordered the administration
of 78 milligrams of demerol, to be given by the nurse ap-
proximately every three hours. In view of plaintiff’s size,

6 feet 2 inches tall and 190 pounds, this was described
as “the usual awount of analgesic” {R. 188).

1f this drug had not given relief from pain, to the
extent the surgeen had anticipated, he would have then
been confronted with the problem of determining whether
this patient was particularly suseeptible to pain er
wliether there was in fact excessive pain developing which

in itself might have indicated unexpected complications
{ . 188, 189).
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The defendant testificd, therefore, that he exantined
the hespital chart maintained by the nurses and noted that
the patient wenl to slcep after the administration of these
hypos on Deecember 20, and well into December 21 (L.
185). He then noted, on the reeord [or Deeember 21, the
day after the operation, that the patient had not required
a hypo to relieve hiz pain from 11:50 a.m. until 10:00 that
night, or a period of slightly more than ten hours (k. 1,
murses notes of treatment and nursing care and elinical
sheet, record of medications).

The significance of this facl, coupled with the notes
by the nurscs that the patient had had “no speeial eom-
plaint™ throughout that day or evening, the Mrst full day
following surgery, was thut the patient was experiencing
“the nsual rate of improvement” and that the “severity
of pain” was indicated by the record as having legsened

heacuse demerol was not required on the three-hour basis
of the previous day ([ R. 238, 239),

When, on the morning of December 22, 1954, the de-
fendant noted from the hospital chart that it had been
necessary again to reswme administration of demerol
every three hours, this indicated a need for action, when
coupled with the other Factors previeuslyv deseribed (R,
239). As has been ontlined, the cast was ~plit thal morning
and the plaintiff testificd that he had obtained relief
following the splitting of the east. The swelling in the
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toes “had begun te go down after they ent the cast,” the
“hlue color receded” so that the foes became “normal
eolor . .. a skin eolor” (R.70,71,72).

Specific testimony was elicited from the defendant
concerning the significance of each of the five physieal
factors mentioned by hun as of assiztanee in detecting
the patient’s condition. He stated that the factors he first
would consider, in determining whether the patient was
progressing properly, were thoge of swelling, eolor of toes
and temperatare. “Subsequently,” he would consider
“the ability to move the toes and the sensation in the {oes”
(R. 136).

In addilion to the defendant’s testimony on the gigni-
fieance of these factors, repeated reference was made to
the hospital chart and to the comiments of the nurses as
reflected in the notes made by them duoring the course
of their treatment and earc of the plaintiff.

To assist the eoart in its examination of the hospital
chart, Exhibit 1, it should be pointed outf that the notes
concerning the patient’s progress may be fonnd in the
nurses’ notes and in the doctor’s “progress notes” on the
grev sheets located as the third and fourth documents
in the chart. The other matters of significance which
nmay be found in the chart are noted in the doetor’s order
sheet and in the clinical sheet which shows the tempera-
ture and pulse record of the patient, together with the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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medications adiinistered. The temperature is recorded
in blue ink upon the elinieal sheet and the pulse rate re-
corded on the graph in red.

The last three pages of the Exhibit comprise the
nurses’ noles commeneing with the patient’s admission
into the hospital and ending with hiz discharge. Thoze
notes in ted ink reflect corumeniz of the nurses on the
evening and night shifts beginning at 6:00 p.ni. and end-

ing at 7:00 a.m. the following morning while those in blue
colored ink are the noles made by the nurses on the day

shift from 7:00 a.m. until 6:00 p.n.

An examimation of the chart notations relating to the
physical factors of swelling, eolor and temperature clearly
reveals no unusual or untoward development on Decem-
her 20, the day of the surgery. As to December 21, the
nursey noted that the patient had spent a “fairly good
day with no special complaintg™ and the firgt indieation
of difficully is found the evening ol December 21, at D:00
p-m. when Nurse [ngersoll noted that the patient’s toes

“geemed quite red and somewhat swollen.”’

She alao noted that the edges of the cast were snipped
slightlv to relicve pressure and her next note, at 10:00
p.m,, refleets that the color of the toes was improved and

ihat the patient had had a good evening,
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The following merning, December 22, 1954, the morn-
ing upon which the cast was split, the nurses’ record re-
veals that Dr, T.amb visited the patient at 6:30 a.m., as
shown by the note in red ink under that date. The day
shift nurse, writing in blue ink, at sometime after 7:00
a.m., then noted that Dr. Lamb was agaln present and ex-

amined the patient’s toes. At this fime they were “quite
swollen” and the patient stated that he had “no sense of
feeling™ in the toes. The nurse, however, colnmented that
circulation “seems good on blanching sign.”

Az hag previously been outlined, Dr. Pemberton con-
ferred with Dr. Lamb, his orthopedie partner, between the
time of Dr. Lawh’s sceond visit and the time the cast
wag split and it was then deeided that in view of all fac-
tors, the cast should be split to relieve pressure.

Plaintiff and his father each testified on direct ex-
amination that his toes were “bluish in color™ on Decem-
her 21, 1954, and upon this basis, plaintiff urges that de-
fendant should have acted sooner to relieve the pressure
within the cast (R. 31, 82, 99, Brief pp. 48, 49).

However, upon crosg-examination of plaintiff and his
father, they were foreed to coneede, as they had done up-
on deposition prior to trial, that the first time either had
noticed that the toes had turned a darker shade was De-
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eember 22, 1954, which i the time when the defendant took
steps to relicve the situation which had developed (R.
59, 61, 108).

Concerning temperature, the doctor testified that the
temperature ehart maintained by the nurses never re-
vealed a temperature of more than 100 degrees and this
13 classed as an “inereased elevation,” rather than as a
“Yever” and ig expected following a surgical procedure
such ag triple arthrodesis (K. 211). Fuarther, on this
point the defendant stated:

“If he 1z developing infeection or spreading
infection in the wound, he is going to get a fever,
There 13 an ununsual amount of redness and heat,
loeal heat. That is, especially il it becones hot we
consider spreading infection and we lnow that
something 18 going wrong in the wound heeauso
that 18 where it spreads from” (K. 200).

There was never a fever, nor was ithere local heat nor
an unusual amount of redness. The potential factor of
temperature, therefore, indicated no unexpected compli-
cation,

Plaintiff testified, upon eross-examination, the nurses
visited him regularly, aboui every two hours or so, and
that interns were coming in also. Ile conceded also that

Dr, Pemberton or Pr, Lab, one or both, zaw him dailv
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in the hospital and when they came in, they felt and wig-
gled hig toex, made some sort of examination, and in-
quired of his condition (1. b9, 66, 67).

"I'hig eare and attention is eorroborated by the entries
in the hospital chart which shows, even though all such
visitations are not noted by the charting nurse (R. 245,
246}, that in the period between plaintiff’s arrival in his
room from surgery, and the time the cast was split some
45 hours later, the patient received recorded attention
or visils at least 27 times {Ex. 1). '

No evidence was offered that the standard of care of
an orthopedic specialist required any different profes-
sional care from that afforded, or that the factors present
required, under such a standard, that the defendant act
more quickly than he did in splitting the east. Neither
was any evidence offered that, if defendant had done dif-
ferently, a different result would have occenrred.

ALLEGED FAILURE TO TAKE ADDITIONAL CORRECTIVE
MEASURES DURING POSTOPERATIVE CARE:

Although plaintiff’s brief does not define too clearly
his contentions on this phase of the ease, apparently the
claim is thai, after the east was split December 22, 1954,
some other or additional remedy should have been fol-
lowid or that the defendant should have scen the plaintiff
in li# office more gnickly than was the casc following
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the plaintifl’s discharge or that in any event some un-
specified measures should have been taken either to cor-
rect the improper position of the boneg in the foot or to
eause the wound, which was not healing, to heal over,

After the east was gplil, the hospital chart reveals,
and the defendant testified, that evidence of the impair-
ment of the cireulation was still present and this appar-
ently was not unusual nor unexpected, beeanse the.de-
fendant eommented that he had already taken measures
to correct the impairment of circulation and that *it takes
time [or this impairment to disappear” (K. 208, 210).

Although the left foot was still swollen and dark iv
appearance on the day following the splitting of the cast,
it was defendant's apparent opinion that the patient’s
condition was improving hecause on December 23 the de-
fendant made a note in the hospital chart that the motor

funetion was good, the cirenlation was adequate but that
the plaintift still had no sensation in the toes. ITe was to
cet up on erutches (Ex. 1).

Prior to that time the plaintiff had been required
to remain in bed with iz foot clevated, whieh was an aid
to eireulation. The fact that he was allowed to get up and
was meagured for erutehes on December 23 indieates that
the e¢irculation had improved beeause, as the delendant

testified, ©. . . we wanted to keep the foot elevated in order
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that it might improve the cirenlation. When it improved
we could let it down and he was allowed to be on erutehes”
{R. 237, 238).

[t was agreed that if the bones in the foot had Jost
position after the splitting of the east, this condition could
he corrected or adjusted, by surgery under anesthetie,
with reasonable opportunity for suecess, if the attempt
was made wilhin a two or three week period foliowing
the operation (R. 213, 214).

Therefore, plaintiff was seen in defendant’s office 14
days after surgery, but the bones had not lost position by
that timne nor by the time of the second visit to the office
January 19 (B. 220, 221, 244). Loss of position aceurred
some time after that, in the sueceeding 60 days, but, as
will he seen, the wound was not healing, so correetive
surgery was not then possible. On the first office visit,
Jannary 3, 1955, the cast was removed and there was a

hleb formatiom or blister found on the top of the forefoot
just back of the toes (Ex. 2, R. 218). Additionally, the
doctor noted “there is considerable hemorrhage into the
skin along the wound and there will possibly be some
breaking down of the wound edges but this is not definite-
lv evident today. ...” {Ex. 2).

The patient retirned Janunary 19 and when the cast
was removed it was apparent the wound had “broken
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down considerably™ (Fix. 2} and there way odor in the
cast.

The “tissue was dead. It had no cirenlation whalso-
ever, 1t was dark in color and had hecome infected . . .
and had fallen apart =o that the wound was lying open.
.07 There was “dead tissue underneath | . . with dead
tissues on both sides of it and considerable discharge

(rom it . 7 (R. 224).

Frony thig time forward, i1 was ohvious no eorreetive
surgery could be performed and, in fact, ag lale as July
201, 1955, the doctor, recognizing the need for correction,
noted in the chart that the proeedure would be delayved
until “at least two months because I think we should wuait
nntil 1t 18 well healed hefore anything s done” ([ix. 2}.

No evidenee was of fered or received that the stand-
ard of orthopedie care required dilTerent treatment of the
wound or that defendant should have atternpted correct-
ive surgery despite the neerotic wound. Neither was evi-
dence offered that if defendant had tuken other or differ-
ent sleps, the result would have beer different,

Defendant testified that necrosis eould have been in
process, inside the wound, as early as when the ingigion
was being sutured and that it could have continued, all

without the surgeon “being able to notice 117 (K. 201).
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When the cast wag opened, the possibility of the wound
hreaking down was noted, and the defendant said that
necrosis deep within the wound could be present, buf that
there was nothing that could then be done about it, nov
could anvthing have been done about it if the cast had
been split or removed earlier than Peecmber 22, Instead,
the time when something might have been done wag “the
first few houre after surgery” (RR. 219, 220).

No evidenee was offered that these eonclusions and
opinions were improper or that the defendant, in the
practice of his specialty, shouid have been able fo deter-
mine, 1n the first hours following the surgery, that trouble
wags 0Cceurring. '

The only other doctor called to the stand by plainiiff
was Dr. A. M. Qkelberry, a gualified orthopedisf, who saw
the patient in Jualy, 1855, and who performed minor sur-
gery upon the foot, He was never even asked a guestion
hearing upon the issues in this ease even though he is
eommpletely familiar with the prevailing practices in this

area.
STATEMENT OF POINTS

POINT 1

THE TRIAL COURT CORRECTLY GRANTED DEFEND-
ANT’S MOTION FOR INVOLUNTARY DISMISSAL WITH
PREJUDICE BECAUSE THE EVIDENCE FAILED TO SHOW
EITHER NEGLIGENCE OR PROXIMATE £AUSE.

d by the Institute of Museum and Library Services
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ARGUMENT
POINT I

THE TRIAL COURT CORRECTLY GRANTED DEFEND-
ANT'S MOTION FOR INVOLUNTARY DISHMISSAL WITH
PREJUDICE BECAUSLE THE EVIDENCE FAILED TO SHOW
EITHER NEGLIGENCE OR PROXIMATE CAUSE.

The purpose of the triple arthrodesis operation was
to form a solid joint in the foot and to do this, it was
neeesgary not only to cut and form the ends of the hones
but to {it 1hem together with such precizion that they
would, if held in the same pesition and if expected healing
necurred, fuge togelher in zolid bony union,

This then is a delieale orthopedic surgical problem
and the placement and maintenanee of the foot in “one
exact position” (K. 117}, regquires orthopedie knowledge
and skill in the application of the protective padding and
the wet plaster itzelf.

HBeecause of hiz experience, the surgeon knows that
there will be some swelling at the site of the operation.
How much swelling is going to oceur he ean only estimate,
beeanse “it varieg in different patients” (R. 135). How
much padding, therefore, will be required ean onlv he
estimated and the undisputed evidence s that sueh esii-
mates are made by the exercise of the judgment and the
npinion of the surgeon in the light of the cirenmsiances
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ol the case, the condition of the patient, the appearance of
the operative sile and all of the other medical and surgi-
cat factors which his training and perception diselese.

It 18 obviouyz, therefore, that whether a easting tech-
nigque was properly perfornned in accordance with aceept-
ed orthopedic standards eannot be determined by laymen

wilthout the assistance of qualified medieal experts. No
aexpert was produced 1z this case coneerning the technique
of applicalion of e plaster cast and not only that, the de-
fendant was not even guestioned concerning the amonnt
of padding he used, the reasons for his decision fo use

this amonnt or the amount or method of application of the
plaster material.

Plaintiff, therefore, 18 reduced, on this phase of the
case, to attempting to prove negligenee in the application
of the cast by asserting that subsequent developments
prove that the east must have been applied too tightly.

The law has never presumed to Judge a surgeon upon
the basis of hiz resuli exeept in those cases so elemental
in nature that a knowledge of medieal science is not re-
quired to reach a decision. As stated in Ewing v. Govde
(C.C1) 78 Fed. 442, which is one of the leading cases in
medical-legal jurisprudence and which has heen often

quoted by 1his and other courts:
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“The naked facts that defendant perforied
operations upon her eve, and that pain followed,
and that subsequenily the ¢yve wasg in such a bad
eondition that it had to be extracted, cstablished
neither the neglect and unskilliulness of the treal-
ment; nor the causal connection between it and
the anfortunale event, A physician is not & war-
rantor of cures. Lf ... a failure to cure were held
to be evidence, however slight, of negligence on the
part of the . . . surgeon causing the bad result, few
would be courageons cnough 10 practice the heal-
ing art, for they would have to assume finanecial
liahility for nearly all the ‘ills that flesh s heir-to’

To the same effeet 1s the decizion of this Cour{ in
the case of Baxter v. Suow:, 78 Utah 217, 2 P, 2d 257, In
that case, the plaintiff elaimed that he had hearing in his
ear when he got in the doetor’s ehair, but when an instiu-
ment was inserted and then renoved he felt a change In
his hearing. Thereafter he could not heur through that

ear and this, the plaintiff contended, showed prima facie
negligence and called upon the defendant to go forward
and establish hig freedom from neglect.

This Court rejected such an argument, gueting with

approval numerous carges from other mrisdietions.

Neither the jury, the frial court, nor this Court, is
competent to say how much padding should be nsed hy a
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surgeon In the application of & cast following triple ar-
throdesis procedure. Even if, however, the courts were
trained in such matters, plaintiff has not established anv
basis for a determination that the amonnt of padding
used was insuifieient for the simple reason that plaintiff
totally failed to establish how much padding was used.

Additional evidence is found in the record which
tends to show that the ecast was not applied improperly.
This evidence consists of the testimony of the defendant
that if the cast had been applied too tightiy at the vutset,
there would have been, very quiekly, manifestations of
diffieulty and these would have oceurred in the hours
immediately following surgery. The defendant examined
the hospital chart on the witness stamd, and testified

that he could find no indication that any such manifesta-
tions had been present.

No other medical expert was produced to examine
the chart and to reach a different conelusion or to testify
that the standard of care among orthopedic surgeons in
this eommunity required a different conelusion from the
hospital chart.

We submit, therefore, that the evidence totally fails
to establish any basis for o finding of negligence on the

part of the defendant in the application of the plaster
cast.
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Plaintiff next eoniends that the defendant was negli-
gent in delaying to split the east although again, no medi-
cal expert was produced to testil'y, either upon the basig
of hypothetical questions, the hospital chart or olherwise,
that the circumstances 1hat existed between the surgery
and the morning of Deceember 22, 1954, required a sur-
reon, in the exercise of accepted standards of care, to

split the cast or to take other steps sooner than the de-
fendant did.

Despite a repetitive and meticulous exanunation of
the defendant as an adverse witness, plaintiff faiicd to
overcome the fundamental theme ol defendant’s testi-
mony that the surgeon should look for the physieal face-
tors of pain, excessive swelling, changes in color, in-
creases In temperature, and subsequently, impairment
of gensalion and motor lunclion, Thege faetors, accord-
ing to the undisputed testimony, must each he weighed
carefully, having in inind when and to what extent they
first appeared and how they progressed following their
appearance. Whaen, alter such carcetul weighing, the total
decision is that there is danger to the patient {row an
unusnal impairment of citeulation, then the surgeon must
further utilize his judgment hy weighing the danger of
cireulation impairment against the potential danoer of
destroving the position which he hag so meticulously oh-

tained through the original operative procedure.
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No medical expert wag produced to establish that
there are other or additional factors to be considered, or
that the defendant’s uge or interpretation of these factors
was not in accordance with standards, or that the cirewn-
stanees which existed were such that orthopedie practice
required other or different measures from those utilized
by the defendant,

Thus, a jury would have been required tﬂ, speculate as
to when the defendant should have split or removed the
cast or to speculate whether some differeni, ummentioned
or unspeeified treatment should have been followed.

We submit that the postoperative care of a patient
who has undergone orthopedic surgery of the kind here
described “. . . depends upon complex seientifie knowledge
and cannot be ascertained by common lay knowledge .. .";
and to submit a case fo a jury upon such a record would

have allowed “the jury to indulge in that type of specula-
tion unpermitted by this or other courts generally.”
Hugains v. Hicken (Ttah, 1957), 310 P, 2d 323 Forrest v.
FEuason (Utah, 1953), 261 P. 2d 175,

An analysis of the argument contained in the last
few pages of plaintii™s brief shows it is bottomed on the
repeated assertion that impairment of eireulation results
in necrosis, or tissue death, beginning after three hours,

froan which it is argued defendant, having knowledge of
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such faets, was negligent in doing what he did or in fail-
ing to do what he should have done,

This aszertion 1¢ t¥pically stated in plaintifls brief
on pages 4 and 47, where it is said: “The delendant
admitted that when the initial impairment (of circula-
tion) oeeurs because of excessive swelling or inadequate
padding, the impairnent wounld have a tendency to be-
come worse (I, 121)., That after three hours of impair-
menl the tissue death beging to occur (18, 1223, (Paren-
thesis added.)

This constitutes a spurions and unwarranted inter-
pretation of the defendant’s testimony found in the ree-
ord heginning at the bottom of page 118, When read in
its entirety, and when excerpts are not read out of con-
fext, it plainly and conclusively shows thal defendant
never conveyved any snch meaning, conclugion or opinion

a8 has heen attritmted to him by plaintifl in Lis brief.

Specifically, the Court's attention iz direeted to the
fact that this portion of the defendant’s testimony began
with counsel asking the defendant o assume s fact which
wug never proved, l.e., that there was “an inadequate
amount of padding™ within a cast (3. 118). The defend-
anl was then asked what would be the resull i’ swelling

oeenrred in suel a sitnation.
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-

The defendant replied: “Fxecssive pressure on the
s0l't tisgues within the cast, which would resalt in impair-
ment af cireulation, lmpalrment of nuirition and in-
creased pain.’’

The defendant then went on to say that asg the swell-
ing presse: against “an immovable layer we will call the
plaster, 1t gets tighter, and that tightness eventually will
reach a point where it compresses the blood vessels and
compression of the blood vessels, of course, has the result
of Impalrment of cireulation.” (Emphasis added) (R.
118, 119).

Thus it 18 seen that the defendant testified that of
a cast has inadeguate padding and i the swelling is
allowed to eontinue to a point where the tightness “evei-
fually” eompresses the blood vessels, there will he an in-
pairment of eirenlation. This 15 far removed from the
interpretation assigned to this testimony by the plaintiff.
Plaintiff derives no aid from this testimony, even when
it is eorrectly stated, because plaintiff never proved the
padding was inadequate.

Ifarther, in the next portion of the testimony relat-
ing to impairment of cirenlation, which the plaintiff has
again quoted out of° context at pages 14 and 13 of his
brief, the defendant deseribed what might oceur in a hy-
pothetical silunation where the pressure “is buill up to a
definite point between the pressure whieh is in the veins,
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which are the vessels returning the blood, and the pres-
sure in the arterics . .."” When that point ig reached the
defendant said that if the pressure i adequate the venous
return of blood will be stopped but the arterial blood will
gtill be going into the tigsues (IR, 119).

Then, although this fact is emitted from defendant’s
answer (uoted on page 14 of plamtift’s brief, the defend-
ant compared the hypothetical siluation he had been
deseribing to that which results from the nse of a tourni-
guet and from the unse of a variable pressure tourniquet
{R. 120). There then ensned a discusgion of how long
tissue can live when circulation is impaired 1o the point
where there is no return of hlood through the yeing and
from this to an explanation of how long various types of
tissue may be expeeted to live if they are deprived of nu-
trition {R, 121).

The defendant expressed the opinion that a tourni-
quet which is pressed so tightly as to shut off the blood
supply completely can be left on a lower extremity for a
peried of {wo te three hours without mapairment of the
life of the tissue (13. 121, 122).

For plaintiff to claim, on the basis of this testimaony,
that the defendant testified that the impairent of cir-
culation within the plaintiff’s cast would begin to destroy
tissue after three hours, serves only fo demonstrate in-
contestably thal the argument is deceptive and fallacious
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and iz completely without foundation when the record
13 read in full and in context.

(f equal stature are the cases cited by plaintiff in
support of hisz argument that this case should have heen
submitted to the jury. An examinalion of them reveals
no case with facts even remotely similar to those in the
case at bar. In some there was expert mediecal testimony
to support the claim of negligence, In others there was
indisputable proof {hat a cast was too tight almosi I'tom
the time it was in place and dry. In others, becunse of in-
jury resuiting in fractures and destruetion of arterial
blood vessels, there were additional elements not present
in this case,

Typical 1z plaintiil’s reference to the case decided by
the Supreme Court of Washington, Prather v. Dowans, 2
P.2d 709. In that case the patient had suffered a fracture
of the right (emur at about the middle third. Other and
Jess serious injuries were suffeved at other paris of the
right leg. An incision was made in the right thigh, a =e-
vered artery was located and the broken ¢nds of the bones
were lastened iogether with metal bands, A cast was
placed from the chest to the base of the toes on November
28, 1927, Although “infection developed soon afterwards,”
nothing wag Jdone until December 3, 1927, when a window
was cut over that portion of the east covering the ineizion.
The cast was never spit or loosened, A large quantily

of pux was seen discharging from the wound, Infection
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gontinued to develop and the following spring the lower
right leg was amputated to save the patient’s life.

Upon trial, expert witnesses testified concerning the
standards ol practice and since obvious differences de-
veloped about the true condition of plaintilT’s leg and
since the opinions of the experts were somewhat at vari-
ance, the court held jt was proper to submit the case to
the jury.

Additionally, the evidence showed that the patient's
toes extending from the caxt became purplish and pufly
three or four days after the cast was applied and that the
patient developed a fever but despite thexe inanifesta-
tions of trouble the defendant surgeon did nothing.

No argument is required lo demonstrate the ahsurd-
ity of plaintifl’s contention that his ¢laim iz supported by
this decigion.

Muel of plaintiff’s argument s devoted to the claim
that defendant should have split or removed the cast
sooner than he did, er that he should have seen the patient
in his office earlier than Juanuary 3, 1955, or that he
should have taken X-ravs or rendered other unspecified
treatment in the weeks and months that followed.

No evidenee was addueced to sliow that the standard
of orthopedie praetice In this area required defendani
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to have done anything other than what he did. Bui, even
if such evidence had been produced, there 1s an additional
omission of preoof which is fatal to plaintiff’s case. There
wag no proof of proximate cause.

It scems incscapable that medical knowledge, and
particularly knowledge of the specialty of orthopedie
surgery, 1s necessary in order to evatuate corrcetly ihe
progress of a patient following the delicate proeedure
of triple arthrodesis. Such knowiedge and training is
also neecssary in determmining whether the physical faet-
ors present show an unexpected or sericus complication
iz developing. 1f such complications do oecur, surely no
layman without such knowledge and training, can deter-
mine from his own experience when and how and to what
extent a cast should be split in order to give relief from

the eomplication and, ai the same time, to maintain the
exact position of the boncs upon which the surgery has
been performed.

Neither ig lay knowledge and cxperience sufficient
to determine after g cast has been split, whether the
physical factors then discernible show that the complica-
tion is sufficiently relieved or whether other additional
treatment is required. Further, a layman cannot deter-
mine from his limited knowledge and experience, what, if
any, treatment is required where the edges of a wound

break down and an area of neerosis becomes apparent.
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Therefere, sinee the postoperative care and {reat-
ment of a patient who has undergone triple arthrodesis
invelve matters not within common knowledge but within
the knowledge of medical inen, it follows that there anst
be some evidenee, from medical experts, to enable the
jury to determine not only negligence, but what, if any,

gffect the claimed neghigence had npon the end resuit.

In Anderson v. Nivon (1943), 104 Titah 262, 139 2. 2d
216, this Court, in a case involving osleomyelitis, stated:

“Qsteomyelitis being a dizease the cause and
eure of which 13 peculiarly within the knowledge
of medical men and not a matter of common knowl-
edge, it is neceszarv to have expert testimony on
the effect of the negligence of g doctor on the end
result, In this ease there was no evidence that any-
thing Dr. Nixon did or failed to do after osteomve-
litiz deveioped eanzed the end result, In the ab-
sence of sueh expert testimony there is nothing
upon which & jury can base itz finding on the
proximate cause of the injury. A jury may not
conjeclure or specilale, but must have substantial
evidenee npon whieh to hase a verdiet. ., "’

This prineiple haz repeaiedls heen affirmed by this
Court. See Huggins v, Hicken, 310 P, 2d 523, and cases

therein cited.
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Plaintiff never avalled himself of the opportunity to
supply this defect in hig case hy asking the available
medical experts what, if any, effeet the elaimed conduet of
the defendant had upon the end result in this case, Al-
thongh Dr. Pemberton was asked a number of gquestions
relating generally to some of the problems present in
iriple arthrodesis surgery, and its postoperative eure, he
was never asked specific gquestions based upon the facts
of the case as revealed by the testimony previously ad-
duced. Equally significant is the fact that, although Dr.
Okelberry was called by plaintiff as a witness, he was not
asked even one guestion concerning the elaim of negli-

gence or ils relation to the end result.

As previously related, when the trial court gave
coungel the opportunity to state in substance what testi-
mony he might produee from an unidentified surgeon, the
question was evaded and the opportunity impliedly ex-
tended by the irial court to reopen the vasc in order to
produee the indicated testimony was never accepied.

CONCLUSION

The trial judge dismissed this action when, after ob-
serving all of the witnesses and considering their testi-
niony in the light most favorable to the plaintiff, he could
not {ind, by any standard, anvthing that the doetor did
that he should not have done or anvthing that he failed
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to do that he should have done. {Unnmabered page fol-
lowing record 265.)

The judgment of the trial court, baged not only upon
the written record, but apon his personal observaiion of
the witnesses and all other factors in the trial, and sup-
ported by the precedent of decisions of this Court, none of
which have been etther eited or diseussed by plaintiff, was
correct and proper and should be affirmed.

Respectfully subimitted,

SKEEN, WORSLEY, BNOW & CHRISTENSEN
and JOHN H. SNOW

Attorneys for Defendant and Respondent.
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