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JURISDICTION

This appeal is from the district court’s September 30, 2015, Order 

dismissing Defendant–Appellant Mark Haik’s counterclaims, which the district 

court certified as final under Utah R. Civ. P. 54(b) on January 7, 2016.  This Court 

has jurisdiction pursuant to Utah Code § 78A-3-102(j).1

ISSUES PRESENTED FOR REVIEW

1. Did the district court correctly hold that Mr. Haik was barred by res 

judicata from relitigating the counterclaims?  Whether a claim is barred by res 

judicata is a question of law the Court reviews for correctness.  Gillmor v. Family 

Link, LLC, 2012 UT 38, ¶ 9, 284 P.3d 622.  Federal common law applies “when 

deciding if a federal court’s decision has preclusive effect on a subsequent state 

court proceeding.”  Oman v. Davis Sch. Dist. 2008 UT 70, ¶ 28, n.5, 194 P.3d 956.  

This issue was preserved in Salt Lake City Corporation’s motion to dismiss the 

counterclaims.  (R. 3008-43).

1 Mr. Haik cites Utah Code § 78A-3-102(3)(e)(v), which confers jurisdiction in this 
Court over “final orders and decrees in formal adjudicative proceedings 
originating with . . . the state engineer.”  That section is inapplicable.  The order 

dismissing the counterclaims is not a “final order and decree in formal 
adjudicative proceedings.”  Even if the order had been on the First Cause of 

Action—the only judicial review in this case—the correct section would be 
102(3)(f), as the state engineer proceedings were informal, not formal. 
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2. Does this Court lack jurisdiction to consider Mr. Haik’s arguments 

regarding the district court’s non-final denial of his motion to dismiss the 

Amended Petition for Judicial Review and Complaint?  “This court is the 

exclusive judge of its own jurisdiction.”  Powell v. Cannon, 2008 UT 19, ¶ 9, 179 

P.3d 799 (internal quotation marks omitted).  “The question of whether an order 

is final and appealable is a question of law.”  Id.

STATEMENT OF THE CASE

This is an appeal from the district court’s dismissal of Mr. Haik’s 

counterclaims, which seek to force Salt Lake City to provide water for 

development of Mr. Haik’s dry lots in Albion Basin.  The district court dismissed 

the claims on the basis that they were or could have been litigated in two 

previous cases,2 and therefore were barred by res judicata. 

SLC filed this case against Mr. Haik and others seeking judicial review of 

the State Engineer’s approval of two water right change applications.  The 

Second Cause of Action sought adjudication of the validity, nature, and priority 

of Mr. Haik’s (and others’) claimed water rights.3  The district court’s 

2 Copies of the U.S. District Court and Tenth Circuit decisions in these two cases 
are included in the Addendum. 

3 Those water rights derive from mother right 57-7800.  In Haik v. Sandy City, 2011 
UT 26, 254 P.3d 171, this Court upheld a district court’s decision holding Mr. 
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proceedings on the Second Cause of Action are ongoing and no appealable final 

order has been entered on the claim. 

Mr. Haik asserted five counterclaims.  Mr. Haik’s counterclaims request 

the following: 

1. A declaration under Article XI, § 6 of the Utah Constitution that he is 

entitled “to water supply as authorized by Water Rights 57-10013 

(a16844) or 57-10015 (a16846) to serve homes in Albion Basin 

Subdivision.”  (R. 2779, ¶ 122.) 

2. A declaration that SLC’s refusal to provide water to his lots treats 

him differently from other nearby landowners and therefore violates 

equal protection under Article I, § 24 of the Utah Constitution.  

(R. 2779-80, ¶¶ 124-25.) 

3. A declaration that SLC’s refusal to supply water to his lots violates 

his due process rights under Article I, § 7 of the Utah Constitution.  

(R. 2780, ¶¶ 127.) 

4. A declaration “determining the validity of appropriation by the City 

as expressed in Water Right 57-10015 (a16846) or Water Right 57-

Haik and others have a superior claim to title to their respective portions of 
water right 57-7800 as against Sandy City. 
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10013 (a16844) due to an expressed intent not (1) to apply the 

appropriated water to the stated beneficial use; and (2) refusal and 

failure to supply appropriated water within a reasonable time to the 

stated beneficial use.”  (R. at 2781, ¶ 129.) 

5. A declaration that SLC’s service of water outside of its municipal 

boundaries is subject to public regulation, presumably by the Public 

Service Commission.  (R. 2781, ¶ 132.) 

The counterclaims represent the latest chapter in what has been described 

by the Tenth Circuit as “an ongoing saga” between Mr. Haik, his father, and their 

predecessor in interest, Marvin Melville, and SLC.  Haik v. Salt Lake City Corp., 

567 F. App’x 621, 623 (10th Cir. 2014) (Haik II).  Forty years ago, Mr. Melville 

sued Salt Lake County challenging his inability to obtain a building permit for 

his property in the Albion Basin, located within the present day boundaries of 

the Town of Alta in Little Cottonwood Canyon, based on the Salt Lake County 

Board of Health’s requirement of 400 gallons of water per day, per domestic unit.  

Melville v. Salt Lake County, 570 P. 2d 687 (Utah 1977).  Mr. Melville lost when this 

Court held that he had “at most” a contract right to 50 gallons per day (gpd), far 

less than the required 400 gpd.  Id. at 689. 
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In 1994, Mr. Haik and his father purchased four undeveloped lots from 

Mr. Melville.  Haik v. Town of Alta, No. 97-4202, 1999 WL 190717, at *1 (10th Cir. 

Apr. 5, 1999) (Haik I). Since that time, the Haiks have attempted to develop their 

lots, but have been unable to do so in part because of the inadequate water 

supply.  As a result of this inability, the Haiks sued the Town of Alta and SLC in 

1996, seeking, among other things, an order requiring SLC to provide water to 

their lots.  Haik I, 1999 WL 190717.  Their efforts failed.  Id.  The U.S. District 

Court for the District of Utah (Judge Jenkins) and the Tenth Circuit both 

recognized that SLC has no obligation to serve water (or to allow service of 

water) to the Haiks’ lots, and that its refusal to do so is a rational decision guided 

by ordinance and protection of critical watershed.  Haik v. Town of Alta, No. 2:96-

cv-723J, Memorandum Opinion & Order at 20-21 (D. Utah Oct. 31, 1997), aff’d, 

Haik I, 1999 WL 190717, at *3-5.  That case and the resulting decisions will be 

referred to throughout as Haik I. 

Undeterred, the Haiks again sued the Town of Alta and Salt Lake City in 

2012 seeking, among other things, the same relief—a mandate that SLC supply 

water to their Albion Basin lots.  Haik II, 567 F. App’x 621. The U.S. District 

Court (Judge Stewart) and the Tenth Circuit again refused to grant the Haiks’ 

requested relief, holding that neither the provisions of the Utah or United States 
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Constitutions, relevant statutes and case law, nor approved change applications 

on SLC water rights obligate SLC to supply water to the Haiks’ lots.  Haik II, No. 

2:12-CV-997 TS, 2013 WL 968141, at *9 (D. Utah Mar. 12, 2013), aff’d, 567 F. App’x 

621 (10th Cir. 2014).  That case and the resulting decisions will be referred to 

throughout as Haik II. 

In the interim years, the Haiks continued to challenge SLC’s refusal to 

supply water to their lots through repeated interactions with SLC, Salt Lake 

County, Town of Alta, and Salt Lake County Board of Health, among others.  

Those challenges include a 2013 suit Mr. Haik brought against the Salt Lake 

County Board of Health alleging that it violated his state and federal due process 

rights in denying his renewed applications for the necessary septic permits.  Haik 

v. Salt Lake County Bd. of Health, 604 F. App’x 659 (10th Cir. 2015).  The Salt Lake 

County Board of Heath removed the case to federal court, and the U.S. District 

Court (Judge Stewart) summarily dismissed Mr. Haik’s claims.  Id. at 662.  On 

appeal, Mr. Haik argued that the district court lacked jurisdiction because the 

removal was improper given that his complaint raised issues primarily of state 

law.  Id. The Tenth Circuit disagreed, noting that “his complaint plainly seeks to 

raise issues of federal law.”  Id.  It held that removal was nevertheless improper 

“because none of his claims present a substantial question of federal law” given 



-7- 

that the Tenth Circuit had “twice already affirmed district court rulings that Mr. 

Haik does not have a protected property interest in those permits so as to 

support his due process claims.”  Id. (emphasis in original).  The Tenth Circuit 

thus remanded with instructions to the district court to remand to the state court 

for lack of subject matter jurisdiction.4 Id. at 663. 

As with Haik I and Haik II, the counterclaims in this case center on Mr. 

Haik’s contention that SLC has an obligation to provide him water for his Albion 

Basin lots.  (R. 2756-83.)  During the hearing on SLC’s motion to dismiss, counsel 

for Mr. Haik conceded that the First through Third Counterclaims were raised in 

either or both Haik I and Haik II.  (R. 6204-05.)  Specifically, with respect to the 

First Counterclaim, he stated, “in the first Stewart decision [Haik II], yes, the 

judge ruled against us on our interpretation of Article XI, Section 6.”  (R. 6186.)  

When questioned as to whether the equal protection claim “under the state 

constitution [was] raised in [Haik I],” counsel for Mr. Haik responded, “yes, there 

were equal protection, disparate treatment.  And these were the same facts that 

4 Mr. Haik implies that that the Tenth Circuit reversed a determination that his 
claims were barred by res judicata.  (Appellant’s Br. at 39.)  Mr. Haik made this 
argument to the district court.  (R. 3474.)  As discussed above, the Tenth Circuit 

reversed and remanded precisely because Mr. Haik’s federal claims were barred 
by res judicata, thereby leaving no substantial issue of federal law that would 

support removal—it did not, as Mr. Haik implies, hold that his claims were not 
barred by res judicata. 
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were at issue.”  (R. 6192.)  Counsel for Mr. Haik then described what Mr. Haik is 

seeking on “the first three counts”:  “we’re seeking simply declaration of how do 

our rights and circumstances exist in this circumstance, was the Tenth Circuit 

right, was the Tenth Circuit wrong in what’s its interpretations of these state 

constitutional interests were as they apply to the facts.”  (R. 6194-95.) 

Following this exchange, the Court granted SLC’s motion to dismiss Mr. 

Haik’s counterclaims.  It explained: 

While I appreciate the clarification and, frankly, Mr. Haik, the 
candor of what we’re really looking at, at least as to counts 1 

through 3, is did the Tenth Circuit get it right.  I appreciate that the 

Utah Supreme Court has reserved the right to make its 
interpretations of state constructional law.  It’s certainly not bound 

by that.  But as to parties, parties are bound by the resolutions they 
bring to finality, whether they take the federal track or the state 

track. 

So it may well be that your proposition as a legal proposition 
is that the Tenth Circuit got it wrong.  That may well be true, but 

that’s really something that res judicata assumes is that we’re not 

going to get into that analysis because it’s been litigated fully. 

So with respect to counts 1, 2, 3, there’s a concession here that 
those specific issues were raised in the earlier federal action—in the 
Stewart action, that is the first Stewart action—and on that basis, I’m 
going to grant the motion as to those claims.  (R. 6204-05.) 

The district court further granted the motion as to the Fourth and Fifth 

Counterclaims, explaining that, while they “may well not have been raised 

specifically, . . . they could have been raised.  They come out of the same factual 
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circumstances.  And this is a case not just for issue preclusion, but claim 

preclusion.”  (R. 6205.)  As the district court put it, “There has to be an end.”  

(R. 6205.) 

SUMMARY OF ARGUMENT

I. 

The district court properly held that Mr. Haik is barred by res judicata 

from relitigating his counterclaims. 

Issue preclusion prevents Mr. Haik from relitigating his First through 

Fourth Counterclaims.  The issues central to each of those respective 

counterclaims were decided in either Haik I or Haik II or both.  In addition, the 

issue of whether two approved SLC change applications impose an obligation 

upon SLC under Article XI, § 6 to serve water to Mr. Haik’s Albion Basin lots—

an issue that, by Mr. Haik’s own description, underlies the First through Fourth 

Counterclaims—was explicitly decided in SLC’s favor in Haik II. 

Claim preclusion further applies to bar the relitigation of the counterclaims 

because the First, Second, and Third Counterclaims were admittedly asserted in 

either or both Haik I and Haik II, which involved the same parties and resulted in 

final judgments on the merits.  While the Fourth and Fifth Counterclaims were 

not previously raised as such, they arise out of the same transactions that gave 
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rise to the two prior federal cases.  Nothing has changed since 2012 that would 

bring the counterclaims outside the realm of claim preclusion.  SLC’s assertion of 

the Second Cause of Action in this case, based on an injury to its long-held water 

rights in Little Cottonwood Creek, does not constitute a “new fact,” nor are the 

counterclaims “new and independent claims” based on this “new fact.” 

Mr. Haik’s contention that the final federal court decisions in Haik I and 

Haik II can never have claim preclusive effect because they involve state law or 

state constitutional claims, is frivolous.  State law claims that either were or could 

have been raised in a prior federal case cannot be litigated in a subsequent state 

court case because of claim preclusion.  Issues that were previously decided by a 

federal court applying state law standards likewise cannot be litigated in a 

subsequent state court case because of issue preclusion.  

II. 

To the extent Mr. Haik seeks review of the district court’s denial of his 

motion to dismiss the Amended Petition for Judicial Review and Complaint, the 

Court lacks jurisdiction.  The district court has allowed SLC and the District to 

continue to prosecute their Second Cause of Action.  The interlocutory order 

denying the motion to dismiss is not a final appealable order because it did not 
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resolve all claims against all parties, and does not fall within any of the 

exceptions to the final judgment rule. 

ARGUMENT

I. THE DISTRICT COURT PROPERLY HELD THAT MR. 
HAIK IS BARRED BY RES JUDICATA FROM 
RELITIGATING HIS COUNTERCLAIMS. 

In the words of the Tenth Circuit, Mr. Haik’s assertion of the counterclaims 

in this case is the latest in the “ongoing saga” between him, his father, and their 

predecessor in interest and SLC.  Mr. Haik has used this case, which involves the 

question of the validity, nature, and priority of his claimed Little Cottonwood 

Creek water right, as his next forum to advance the same arguments he has been 

advancing for decades:  that SLC has an obligation to serve water to his 

undeveloped lots in the Albion Basin, and its refusal to do so violates Mr. Haik’s 

rights.  This is an issue wholly separate from the question of what, if anything, 

Mr. Haik acquired through the purported conveyance of 1/6 of mother water 

right 57-7800—the issue raised by SLC in the Second Cause of Action.  It is 

further an issue that has been repeatedly decided against Mr. Haik.   In light of 

this fact, the district court was correct in dismissing Mr. Haik’s counterclaims as 

barred by res judicata. 
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The doctrine of res judicata “encompasses two distinct barriers to repeat 

litigation: claim preclusion and issue preclusion.”  Park Lake Res. Ltd. Liab. v. U.S. 

Dep’t of Agr., 378 F.3d 1132, 1135 (10th Cir. 2004).5  ”[I]ssue preclusion bars a 

party from relitigating an issue once it has suffered an adverse determination on 

the issue, even if the issue arises when the party is pursuing or defending against 

a different claim.”  Id. at 1136 (internal quotation marks omitted).  “Under [claim 

preclusion], a final judgment on the merits of an action precludes the parties or 

their privies from relitigating issues that were or could have been raised in that 

action.”  Id.  Both apply here to bar Mr. Haik from relitigating his counterclaims.  

A. The counterclaims raise the same issues that were 
decided against Mr. Haik in the prior federal cases. 

“[I]ssue preclusion bars a party from relitigating an issue once it has 

suffered an adverse determination on the issue, even if the issue arises when the 

party is pursuing or defending against a different claim.”  Park Lake, 378 F.3d at 

1136.  Issue preclusion applies when four requirements are satisfied: 

(1) the issue previously decided is identical with the one presented 
in the action in question, (2) the prior action has been finally 

adjudicated on the merits, (3) the party against whom the doctrine is 

invoked was a party, or in privity with a party, to the prior 

5 Federal common law applies “when deciding if a federal court’s decision has 

preclusive effect on a subsequent state court proceeding.”  Oman v. Davis Sch. 
Dist. 2008 UT 70, ¶ 28, n.5, 194 P.3d 956. 
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adjudication, and (4) the party against whom the doctrine is raised 
had a full and fair opportunity to litigate the issue in the prior 
action. 

Id. (internal quotation marks omitted). 

Mr. Haik does not dispute that he was a party to both Haik I and Haik II.  

Nor does he dispute that those cases resulted in judgments on the merits or that 

he had a full and fair opportunity to litigate the issues raised in those cases.  

Rather, Mr. Haik argues that the issues raised in the counterclaims are different 

than those raised in Haik I and Haik II (Appellant’s Br. at 48-49).  This is 

inaccurate. 

The five issues raised in the counterclaims that were identical to those 

raised in either or both Haik I and Haik II are:  (a) whether Utah Const. Article XI, 

§ 6 obligates SLC to supply water outside of its municipal boundary, but within 

its service area; (b) whether SLC’s refusal to supply water to Mr. Haik’s Albion 

Basin lots violates his right to equal protection; (c) whether Mr. Haik has a 

protectable property interest in receiving water from SLC; (d) whether SLC’s 

approved change applications obligate it to put the water to beneficial use in the 

manner identified in the change applications; and (e) whether SLC’s change 

applications impose a constitutional obligation on SLC to supply water to Mr. 

Haik’s Albion Basin lots.  Each of these issues was decided in Haik I or Haik II or 
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both.  Issues (a) through (d) are necessary to Mr. Haik’s First through Fourth 

Counterclaims, respectively. 6  Issue (e) is the overarching issue Mr. Haik seeks to 

litigate through his counterclaims. 

1. Issues (a) through (d), which are necessary to 
Mr. Haik’s First through Fourth Counterclaims, 
were previously decided against Mr. Haik. 

In his First Counterclaim, Mr. Haik requests a declaration under Article XI, 

§ 6 as to his “entitlement to water supply as authorized by Water Rights 57-10013 

(a16844) or 57-10015 (a16846) to serve homes in Albion Basin Subdivision.”  

(R. 2777, ¶ 122.)  This issue was decided in Haik II.  The district court rejected the 

Haiks’ argument that Article XI, § 6, County Water System, Inc. v. Salt Lake City, 

and Platt v. Town of Torrey, when read together, “require[e] the city to provide 

water to them, especially in light of the change applications which, if perfected, 

would allow the city to do so.”  Haik v. Salt Lake City Corp., No. 2:12-CV-997 TS, 

6 Mr. Haik argues that the issue raised in the Fifth Counterclaim (declaratory 
relief that SLC is subject to public regulation) is not identical to any previously-

litigated issue.  (Appellant’s Br. at 48-49.)  SLC has never claimed that it is.  

Rather, the Fifth Counterclaim is barred by claim preclusion.  Further, if Mr. 
Haik is barred by issue preclusion from relitigating the issue of whether he is 
entitled to receive water from SLC, he likely lacks standing to assert his Fifth 

Counterclaim.  Any alleged injury to him caused by the non-regulation of SLC’s 
service of water outside of its municipal boundaries necessarily requires that Mr. 

Haik have some right to receive water from SLC.  Without that right, Mr. Haik 
has no personal stake in the issue.  
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2013 WL 968141, at *9 (D. Utah Mar. 12, 2013) (unpublished), aff’d, 567 F. App’x 

621 (10th Cir. 2014).  It explained, “When read together, these statements do not 

require the city to provide water to Plaintiffs, they merely permit the city to do so 

and, if the city so chooses, a reasonableness requirement is imposed.  Nor do 

these provisions stand for the proposition that the city cannot have legitimate 

reasons (such as the protection of the watershed) to decline to supply water to 

nonresidents.”  Id.

On appeal, the Tenth Circuit affirmed, holding, 

Even assuming the lots are now within the city’s service area, 

this fact doesn’t entitle the Haiks to more water. To be sure, Article 
XI, Section 6 of the Utah Constitution mandates that a municipality 

supply water owned by it to its inhabitants at reasonable charges.  
But Article XI, Section 6 says nothing of “others beyond the limits of 

the city,” and just because the Haiks’ lots now fall within Salt Lake 

City’s service area, it does not follow that the Haiks are now Salt 
Lake City inhabitants as well. 

Consistent with the Utah Constitution, Utah courts do not 

impose a duty on municipalities like Salt Lake City to supply water 
to nonresidents like the Haiks. 

Haik II, 567 F. App’x at 629-30 (internal citations omitted).  The Tenth Circuit 

further stated that it was “not persuaded that even th[e reasonableness] 

requirement [the plaintiffs advocated] applies.”  Id. at 630.  There was no 

authority “require[ing] a municipality to have a reasonable basis for refusing to 

supply water to nonresidents in the first place.”  Id.
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Mr. Haik’s Second Counterclaim raises the issue of whether SLC’s refusal 

to supply water to his Albion Basin lots violates his right to equal protection.  

This issue was decided in Haik I, and in Haik II in the specific context of the post-

Haik I facts Mr. Haik again relies on. 

In Haik I, the Haiks argued that “Salt Lake City’s refusal to consent to 

water service violates the Haik’s right to equal protection under the law because 

it irrationally treats them differently from other similarly situated property 

owners.”  Haik II, Memorandum Opinion & Order at 20-21.  The district court 

rejected this argument, explaining: 

Salt Lake City has no legal duty to furnish water to users outside its 

own city limits, be they “similarly situated” or not.  As an owner of 
water rights, Salt Lake City’s role in this instance is proprietary 

rather than administrative.  The equal protection yardstick is simply 

not available to measure Salt Lake City’s exercise of its contractual 
power to consent pursuant to Paragraph 8 of the Water Supply 

Agreement. 

Id. at 21-22.  The Tenth Circuit affirmed under both the United States and Utah 

Constitution equal protection provisions, holding “Salt Lake City’s actions were 

reasonable.”  Haik I, 1999 WL 190717 at *3-5.  It explained, “Line-drawing 

inevitably requires that some persons who have an almost equally strong claim 

to favored treatment be placed on different sides of the lines. That the line might 
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have been drawn differently at some points is not a matter for judicial 

consideration.”  Id. at *5 (internal quotation marks omitted). 

The Haiks again raised an equal protection argument in Haik II.  However, 

because they alleged “new facts” in support of this claim, the Tenth Circuit held 

that it was not barred by res judicata.  Haik 2012, 567 F. App’x at 632

(“Hypothetically at least, the Haiks’ new allegations could make out an equal-

protection violation where none had occurred before.”). Nevertheless, it rejected 

the claim on its merits: 

[T]he Haiks have not alleged differential treatment that states a 

class-of-one equal-protection claim. We have little forgiveness for 
this since we expressly considered several things unique about the 

Haiks’ situation in Haik I—including the location of their property, 
their desired use, and their limited contractual rights.  The current 

complaint does not even attempt to allege facts that might lead us to 

believe that the new water recipients are similar to them in any of 
these respects. 

Id. at 632-33. 

Mr. Haik’s Third Counterclaim, seeking a declaration of his due process 

rights, turns on the existence of a protectable property interest.  Whether Mr. 

Haik has such a property interest was decided in Haik I and again in Haik II.  

Indeed, in Haik II, the Tenth Circuit held Mr. Haik’s due process claims were 

barred by issue preclusion because the protectable property interest issue had 

been decided in the previous case.  Haik II, 567 F. App’x at 628-31.
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In Haik I, the Tenth Circuit held that the Haiks’ taking claim, asserted 

under both the Utah Constitution and the United States Constitution, failed 

because “they did not have a protectable interest in property that was taken or 

damaged by Alta’s denial of a building permit.”  1999 WL 190717 at *7.

Specifically, the Tenth Circuit held that “mere expectation of municipal water 

service in the future is not a legal right that constitutes property subject to 

taking.”  Id.

In Haik II, the Tenth Circuit held that its prior holding on the taking claim 

was sufficient to bar the Haiks’ due process claims under the doctrine of issue 

preclusion.  567 F. App’x at 628-31.  It nevertheless went on to consider whether 

the approval of SLC’s change applications conferred upon the Haiks a 

protectable property interest not yet in existence at the time of the first decision.  

Id. at 629-31.  The Tenth Circuit held that it did not:  “The change applications 

did not alter anyone’s obligations and they certainly did not give the Haiks a 

protected property interest or ‘legitimate claim of entitlement’ to more water.”  

Id. at 630.  Mr. Haik’s citation to Utah’s Municipal Land Use, Development, and 

Management Act (R. 2780, ¶ 127), has no effect on this determination, as it does 

not even purport to create protectable property interests. 
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In his Fourth Counterclaim, Mr. Haik seeks a declaration that SLC’s water 

rights a16846 (57-10015) and a16844 (57-10013) are invalid in light of SLC’s 

failure to put the water to the full beneficial use identified in the change 

applications—namely, its failure to provide water to the Albion Basin.  Although 

the precise authority for such a claim is unclear,7 the issue raised in the Fourth 

Counterclaim was decided in Haik II.  There, the Tenth Circuit held that 

“[n]othing about [the change application] process requires the successful 

applicant to perfect or to use the water in the manner approved.”  567 F. App’x at 

629. 

Each of Mr. Haik’s First through Fourth Counterclaims turns on issues that 

have previously been litigated and decided against him, in some instances twice.  

They are therefore barred by issue preclusion.  (The Fifth Counterclaim, as will 

be discussed below, is barred by claim preclusion.) 

7 The Fourth Counterclaim appears to be a collateral attack on the State 

Engineer’s approval of the change applications.  The only avenue to raise such a 
challenge to the approval of SLC’s change applications is a judicial review action 

pursuant to Utah Code Section 73-3-14 and Utah’s Administrative Procedures 
Act.  
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2. Issue (e), the overarching issue Mr. Haik seeks 
to litigate through the counterclaims, was 
decided against Mr. Haik in Haik II. 

In addition to the above-identified issues, which are specific to the First 

through Fourth individual counterclaims, there is a common issue underlying 

Mr. Haik’s counterclaims:  “whether Utah Constitution XI, §6 [sic], is properly 

interpreted to give property owners a constitutionally protected right to water 

when a change application is approved designating their subdivision as a 

permissible place of use of water.”  (R. 2757-58, ¶ 9.)  The change applications to 

which Mr. Haik refers are SLC’s change applications a16844 and a16846.  This 

issue is the overarching issue that Mr. Haik seeks to relitigate in this case.  While 

not tied to a specific counterclaim, Mr. Haik is barred from doing so because it is 

the precise issue that was decided against him in Haik II. 

In that case, the Haiks “argue[d] that the change applications,” a16844 and 

a16846, “show that water is available and should be provided to them.”  Haik II, 

2013 WL 968141 at *6. They further argued “that, by failing to disclose or 

intentionally withholding information about the change applications, Defendants 

engaged in all sorts of malfeasance.”  Id.  The district court explained, “in order 

for any of Plaintiffs’ claims to succeed, Plaintiffs must show that they are entitled 

to water and that Defendants have refused to provide water to which they are 
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entitled.”  Id.  In other words, the Haiks had to show that SLC had “an 

obligation” “to supply water” to their Albion Basin lots—the same thing they 

argue in the present case.  (See R. 2758, ¶ 14.) 

In its Memorandum Order and Decision on the defendants’ motion to 

dismiss in Haik II, the District of Utah explained, 

Unfortunately for Plaintiffs, they cannot make [the required] 

showing [that they are entitled to water]. . . .  The city . . . declined to 
provide water based on the 1963 Agreement and to further its 
interest in the protection of the watershed. 

Plaintiffs point to the change applications to rebut the reasons 
put forth by . . . Salt Lake City, but Plaintiffs have failed to provide 

any allegations that the change applications entitle them to water.  
While the change applications may show some future ability for Salt Lake 
City to provide water to the Albion Basin Subdivision, there is no 
obligation to do so. . . . 

Based on this simple fact, all of Plaintiffs’ claims fail . . . . 

Haik II, 2013 WL 968141 at *6 (emphasis added).

On appeal, the Tenth Circuit affirmed.  In doing so, it held that “the 

change applications did not require Salt Lake City to supply water to the Haiks.”  

Haik II, 567 F. App’x at 636.  “[A]t most, the approved change applications 

empowered Salt Lake City to supply water to the Haiks’ lots.”  Id. at 629 (internal 

quotation marks omitted, emphasis added).  “The city’s ability to supply water” 

does not “amount[] to an obligation to do so.”  Id.
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Because Mr. Haik has previously litigated the issue of whether SLC’s 

change applications, which would allow SLC to serve water to his lots, impose a 

constitutional obligation on it to do so, he is barred from relitigating that issue—

which is the overarching issue in this case—here.   

B. Claim preclusion bars the relitigation of Mr. Haik’s 
counterclaims because each of those claims was raised 
or could have been raised in the two prior federal cases. 

Claim preclusion applies when three requirements are satisfied: “(1) a 

judgment on the merits in the earlier action; (2) identity of the parties or their 

privies in both suits; and (3) identity of the cause of action in both suits.”  Yapp v. 

Excel Corp., 186 F.3d 1222, 1226 (10th Cir. 1999).  Mr. Haik does not dispute the 

first two elements—that the two prior cases resulted in judgments on the merits 

and that both he and SLC were parties to both prior cases.  Rather, he argues that 

SLC’s filing of the present suit constitutes a change in circumstance that prevents 

application of claim preclusion (Appellant’s Br. at 40-43).  This argument is 

without merit. 

The Tenth Circuit “has adopted the transactional approach of the 

Restatement (Second) of Judgments in determining what constitutes identity of 

the causes of action.”  Yapp, 186 F.3d at 1227.  Under this approach, “a claim 

arising out of the same transaction, or series of connected transactions as a 



-23- 

previous suit, which concluded in a valid and final judgment, will be precluded.”  

Id. (internal quotation marks omitted).  “What constitutes the same transaction or 

series of transactions is to be determined pragmatically, giving weight to such 

considerations as whether the facts are related in time, space, origin, or 

motivation, whether they form a convenient trial unit, and whether their 

treatment as a unit conforms to the parties’ expectations or business 

understanding or usage.”  Id. (internal quotation marks omitted). 

In the district court, Mr. Haik conceded that his First, Second, and Third 

Counterclaims had been raised in one or more of the two prior federal cases.  

(R. 6186-95, 6204-05.)  His Fourth and Fifth Counterclaims, seeking declarations 

that water rights a168558 (57-10015) and a16844 (57-10013) are invalid because 

SLC has not put the water to the beneficial use identified in the change 

applications and that SLC is subject to some public regulation, while not asserted 

as separate claims in the prior cases,8 arose out of the same transaction or set of 

facts.  This is illustrated by the Tenth Circuit’s decision in Haik II. 

8 While the Fourth Counterclaim was not previously asserted as a claim for 
declaratory relief, the argument underlying it—that SLC’s water rights are 

invalid because SLC has not put the water to the full beneficial use identified in 
its change applications—was previously litigated in Haik II, as discussed below.  
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The Tenth Circuit began its decision by noting, “This appeal marks just 

one chapter in an ongoing saga over the municipal supply of water to property 

owned by Mark and Raymond Haik in Alta, Utah.”  Haik II, 567 F. App’x at 623.  

It then briefly explained the facts giving rise to Haik I:  the Haiks had “purchased 

four undeveloped lots in the Albion Basin Subdivision, located at the top of the 

Little Cottonwood Canyon” and “wanted to develop their lots but were unable 

to do so because of inadequate water supply.”  Id.  When the Haiks “contacted 

Alta to arrange for water service, [they] learned that Alta has no independent 

rights to the water at issue.”  Id. at 624.  Because the “Albion Basin Subdivision 

falls outside the 1976 [Town of Alta] limits, . . . Salt Lake City’s pre-approval for 

water service” is required.  Id.  “Yet when the Haiks inquired, Salt Lake City 

declined to consent to the extension of water service to their lots.”  Id. This led 

the Haiks to sue the Town of Alta and SLC, “asserting equal-protection claims 

against both municipalities” and challenging “Salt Lake City’s refusal to consent” 

to the Town of Alta serving the Albion Basin lots.  Id.  “The district court rejected 

the Haiks’ claims on summary judgment,” and the Tenth Circuit affirmed.  Id. at 

624-25. 

The Tenth Circuit then addressed the “new” facts giving rise to Haik II:  

First, the Haiks based their claims on SLC change applications, which they 
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alleged “resulted in two things:  (1) Salt Lake City could provide more than 400 

gallons of water per day to each of the Haiks’ lots; and (2) the Albion Basin 

became part of Salt Lake City’s water ‘service area.’”  Id. at 625.  Second, the 

Haiks relied on a second round of permit denials that occurred after the change 

applications were approved and, specifically, a letter from “Jeffry Niermeyer, the 

Director of Salt Lake City’s Department of Public Utilities, [which] told 

permitting authorities that the Haiks were entitled to only 50 gallons of water per 

day under the Little Cottonwood contract.”  Id.  Third, the Haiks relied on their 

alleged post-Haik I discovery “that Salt Lake City has been billing a number of 

homes in the Albion Basin Subdivision for water in unmetered amounts,” which 

“shows that Salt Lake City is treating them differently from others within the 

Albion Basin Subdivision without reason.”  Id.  Finally, the Haiks relied on their 

allegation “that Salt Lake City has repeatedly consented to supply water to 

similarly situated people in the surrounding watershed canyons,” some of which 

predated Haik 1996 and some that did not.  Id.

The same operative facts from Haik I and Haik II form the basis of Mr. 

Haik’s counterclaims.  There is nothing new.  The counterclaims stem from Mr. 

Haik’s decades-long inability to receive water for his Albion Basin lots.  (R. 2760, 

¶ 21; 2766, ¶¶ 64-65.)  Mr. Haik argues that SLC’s refusal to supply water to his 
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Albion Basin lots is wrongful, just as he did in Haik I.  And, as in Haik II, he relies 

on (1) SLC’s change applications a16844 and a16846 (R. 2756, ¶¶ 10-12; 2799, 

¶ 122; 2781, ¶¶ 129, 130); (2) the 50 gpd letter from Mr. Niermeyer (R. 2765, 

¶¶ 55-57); (3) unmetered water sales to other lots in the Albion Basin Subdivision 

(R. 2764, ¶ 49; 2766, ¶ 63); and (4) SLC’s alleged new water supply agreements 

with others outside the municipal boundaries (R. 2767-68, ¶¶ 67, 69-72).  A 

review of Mr. Haik’s 132 factual allegations pled in support of his counterclaims 

reveals only a retread of prior facts and claims and, importantly, no facts that 

post-date the Haiks’ 2012 Complaint or the Tenth Circuit’s 2014 decision in Haik 

II.  Nothing has changed that would enable Mr. Haik to assert new claims based 

on the same operative facts he has now been litigating for twenty years. 

Mr. Haik nevertheless argues that there has been a change in 

circumstances that would justify allowing him to relitigate his First, Second, and 

Third Counterclaims and to assert his Fourth and Fifth Counterclaims.  In doing 

so, he relies on SLC’s assertion of the Second Cause of Action in this case, 

claiming that SLC’s allegation “of injury to [its] water rights” is a “new event” 

“that takes the counterclaims out of any preclusion.”  (Appellant’s Br. at 41.)  

SLC’s assertion of the Second Cause of Action in this case is not a “new fact” that 

would enable Mr. Haik to litigate the counterclaims. 
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Under federal res judicata law, “a new action will be permitted only where 

it raises new and independent claims, not part of the previous transaction, based on 

. . . new facts.”  Hatch v. Boulder Town Council, 471 F.3d 1142, 1150 (10th Cir. 2006)

(emphasis in original).  Here, there are no “new facts.”  SLC’s assertion of a claim 

for the adjudication of the nature, validity, and priority of Mr. Haik’s claimed 

water right is not a “new fact.”  Nor does SLC’s assertion of that claim turn on 

any new facts.  SLC’s identified injury—interference with its various Little 

Cottonwood Creek water rights—is based on facts that existed at the time of Haik 

I and Haik II, namely, SLC’s long-held water rights.  Indeed, two of those water 

rights, a16844 (57-10013) and a16846 (57-10015), were the explicit basis of Mr. 

Haik’s assertion of claims in Haik II.  Haik II, 567 F. App’x at 625-26.  SLC’s 

assertion of the Second Cause of Action in this case merely provided Mr. Haik 

with a new forum to assert his counterclaims—it does not give rise to a new 

transaction or “new and independent claims” that previously did not exist.  

Even if SLC’s assertion of the Second Cause of Action could be considered 

a “new fact,” the counterclaims are nevertheless barred by claim preclusion 

because they fall within “one of several exceptions to the rule that only claims 

related to the existing transaction are precluded.”  Hatch, 471 F.3d at 1150.  

Applicable here is the exception of “where . . . the object of the first proceeding 
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was to establish the legality of the continuing conduct into the future.”  Id. at 

1151 (internal quotation marks omitted).  Through both Haik I and Haik II, Mr. 

Haik sought a declaration that SLC has an obligation to serve water to his Albion 

Basin lots and that its refusal to do so violates various of his constitutional rights.  

He unquestionably sought to establish the legality, or illegality, of SLC’s 

“continuing conduct into the future.”  As this exception recognizes, allowing Mr. 

Haik to assert claims designed to obtain this same prospective relief every time 

SLC claims impairment of its long-held Little Cottonwood Creek water rights is 

antithetical to the principles of finality underlying the doctrine of res judicata.  

Because Mr. Haik’s counterclaims either admittedly were raised in one or 

both of the two prior cases or arise out of the same transaction and thus could 

have been raised, each of the elements of claim preclusion is satisfied. 

C. Mr. Haik’s argument that decisions of the federal courts 
can never have preclusive effect if the issue decided 
turns on state law is without merit.

Mr. Haik additionally argues that neither issue preclusion nor claim 

preclusion can bar the relitigation of his counterclaims because res judicata does 

not apply to cases involving state law and state constitutional claims where the 

prior decision was a federal decision.  (Appellant’s Br. at 43-47, 47-48, 49-50.)  He 

frames the question as whether “Federal courts [can] foreclose Utah State Court 
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review of Federal interpretations of . . . the Utah Constitution.”  (Appellant’s Br. 

at 43.)  He also attempts to frame the same argument as a “lack of finality.”  

(Appellant’s Br. at 49.) 

In support of this argument, Mr. Haik relies upon the principle that “[t]his 

court, not the United States Supreme Court, has the authority and obligation to 

interpret Utah’s constitutional guarantees, including the scope of due process, 

and we owe federal law no more deference in that regard than we do sister state 

interpretation of identical state language.”  State v. Tiedemann, 2007 UT 49, ¶ 33, 

162 P.3d 1106.   

While a federal court’s interpretation of a provision of the United States 

Constitution does not bind this Court in interpreting an identical provision of the 

Utah Constitution, that is not what is at issue here.  Rather, the question here is 

whether a final judgment in a federal court bars the parties to that case from 

relitigating claims or issues that were or could have been raised and decided in 

that case, whether they be Utah constitutional claims or otherwise.  The answer 

to that question is yes. 

Utah courts have repeatedly held that claim preclusion bars the relitigation 

of state law claims that have been previously litigated in federal court.  See, e.g., 

McCarthy v. State, 1 Utah 2d 205, 265 P.2d 387, 389 (1953) (“The [state law] issue 
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having been squarely presented and determined [in the federal court 

proceeding], it is res judicata as between these parties.”); Pride Stables v. 

Homestead Golf Club, 2003 UT App 411, ¶ 18, 82 P.3d 198 (holding claim 

preclusion applied where “the parties fully litigated in the bankruptcy 

proceeding the issue of whether an express contract existed,” a matter of Utah 

law). 

Mr. Haik offers no authority to support his position that a different rule 

applies to claims under the Utah Constitution.  This Court has, on at least two 

occasions, considered whether a federal court decision on claims under the Utah 

Constitution has claim preclusive effect.  Nu-Med USA, Inc. v. 4Life Research, L.C., 

2008 UT 50, ¶ 8, 190 P.3d 1264; Snyder v. Murray City Corp., 2003 UT 13, ¶ 36, 73 

P.3d 325. Although in both cases there was no preclusive effect, this was because 

neither federal court decision was a final decision on the merits—not because, as 

Mr. Haik contends, there is a categorical exclusion of such cases from the 

doctrine of claim preclusion.  Nu-Med, 2008 UT 50, ¶ 8 (holding claim preclusion 

did not apply because “the federal district court’s voluntary dismissal was 

without prejudice”); Snyder, 2003 UT 13, ¶¶ 36-37 (holding claim preclusion did 

not apply because the federal court declined to exercise supplemental 
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jurisdiction over the state constitutional claims and dismissed them without 

prejudice). 

This Court has further held that where “plaintiffs failed to assert their state 

claim [in a prior federal proceeding] when the federal court had the power to 

adjudicate it with their federal claim, they are barred under the doctrine of res 

judicata from litigating the issues in the instant action.”  Belliston v. Texaco, Inc., 

521 P.2d 397, 382 (Utah 1974).  Applying this principle, the Utah Court of 

Appeals has routinely affirmed the dismissal of state claims where those claims 

could and should have been litigated in a prior federal proceeding.9  Thus, even 

though Mr. Haik did not previously assert his Fourth or Fifth Counterclaim, he is 

barred by claim preclusion from doing so here. 

9 See, e.g., Bishop v. Inwest Title Servs., Inc., 2014 UT App 189, ¶ 13, 336 P.3d 578
(“Bishop could and should have asserted his claimed superior right under the 
Warranty Deed—and his claims for damages flowing from that superior right—
in conjunction with his quiet title claim against BANA and Boyce in 
the federal action. Because he failed to do so, his present claims against BANA 
and Boyce are barred by the doctrine of claim preclusion.”); Hansen v. Bank of 

N.Y. Mellon, 2013 UT App 132, ¶ 15, 303 P.3d 1025 (“Because we conclude that . . . 

Hansen’s [state law] claims in this case could have been brought in the federal 
action, we hold that the district court correctly dismissed Hansen’s claims as 
being barred by res judicata.”); Massey v. Bd. of Trustees of Ogden Area Community 

Action Comm., Inc., 2004 UT App 27, ¶ 12, 86 P.3d 120 (“Because Massey’s 
wrongful termination claim under state law stems from the same claim as the 

section 1983 claim, Massey could and should have brought his state claims in the 
prior [federal] suit.” (internal quotation marks and brackets omitted)). 
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Mr. Haik also relies on Jensen v. Cunningham, 2011 UT 17, 250 P.3d 465.  But 

Jensen does not extend as far as Mr. Haik would have it reach—to hold that a 

federal court’s decision on a state law issue can never give rise to issue 

preclusion.

In Jensen, this Court held that the U.S. District Court’s grant of summary 

judgment to the defendants on federal constitutional claims under 42 U.S.C. 

§ 1983 did not collaterally estop the plaintiffs from asserting state constitutional 

claims based on the same facts in a state court proceeding.  2011 UT 17, ¶ 49.

There, the U.S. District Court had expressly declined to exercise supplemental 

jurisdiction over the plaintiffs’ state constitutional claims and dismissed them 

without making any findings with regard to those claims.10 Id. ¶ 39.  The grant of 

summary judgment was thus limited to analysis of the plaintiffs’ federal 

constitutional claims, applying the federal framework for qualified immunity.  

This Court held that type of “federal court determination that the material 

undisputed facts do not give rise to a federal constitutional violation does not 

preclude a state court from deciding whether those same facts will give rise to a 

state constitutional violation.”  Id. ¶ 49.  That holding does not somehow 

establish that a federal court’s decision on a state constitutional claim (or state 

10 This is presumably the reason that claim preclusion was not raised in Jensen.   



-33- 

common law claim) is deprived of issue preclusive effect.  Indeed, in Jensen, this 

Court acknowledged that where “an issue had been decided by the federal court 

using the same standard that would be applied in state court, the plaintiff [i]s 

precluded from relitigating that issue in state court.”  Id. ¶ 42.  

Thus, while it is clear that Utah courts need not defer to a federal court’s 

interpretation of the Utah Constitution or Utah law, there is no authority to 

support Mr. Haik’s position that a federal court’s ruling against a particular 

party on a state law issue has no preclusive effect as to that party.  To the contrary, 

this Court has held that a federal court’s decision on an issue of state law, 

applying state law, does, in fact, have issue preclusive effect.  Jensen v. 

Redevelopment Agency of Sandy City, 951 P.2d 735, 737 (Utah 1997) (“The Tenth 

Circuit held that under Utah law plaintiffs did not have a property interest in the 

information it supplied to the City. . . .  The Tenth Circuit’s ruling that plaintiffs 

did not have any property interest in the information it disclosed to the City and 

RDA is res judicata of that issue in this action.”).  Haik I and Haik II involve 

precisely such decisions.   

Mr. Haik’s argument that the federal court decisions in Haik I and Haik II 

cannot give rise to res judicata is frivolous.  To the extent it can be read as a 

request that this Court adopt a new rule exempting from the doctrine of res 
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judicata federal court decisions in cases involving state law claims and issues, the 

Court should refuse to do so.  Such a rule would erode the very purposes of the 

doctrine of res judicata—”to protect litigants from the burden of relitigating an 

identical issue with the same party or his [or her] privy and to promote judicial 

economy by preventing needless litigation,” State ex rel. S.D.C., 2001 UT App 353, 

¶ 12, 36 P.3d 540. 

II. THE COURT LACKS JURISDICTION OVER ANY APPEAL 
OF THE DISTRICT COURT’S DENIAL OF MR. HAIK’S 
MOTION TO DISMISS.  

Although not included in his Statement of Issues, Mr. Haik has argued that 

the district court “clearly erred in failing to dismiss the suit” in response to Mr. 

Haik’s motion to dismiss.  (Appellant’s Br. at 51.)  He has further included in his 

Statement of Facts a discussion of SLC’s and the District’s asserted injury in 

support of the Second Cause of Action, concluding that the “Amended Petition 

‘does not expressly allege a reasonable probability of future injury.’”  (Id. at 15-

19.)  While less than clear, it appears that through this appeal, Mr. Haik seeks 

review of the district court’s denial of his motion to dismiss.  To the extent he 

does, the Court lacks jurisdiction to consider that decision. 

This Court “does not have jurisdiction over an appeal unless it is taken 

from a final judgment, Utah R. App. P. 3(a), or qualifies for an exception to the 
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final judgment rule.”  Loffredo v. Holt, 2001 UT 97, ¶ 10, 37 P.3d 1070.  The district 

court’s denial of Mr. Haik’s motion to dismiss is not a final judgment—it did not 

“end the controversy between the litigants,” id. ¶ 12, but rather allowed SLC and 

the District to continue to pursue their Second Cause of Action. 

The district court’s denial of Mr. Haik’s motion to dismiss further does not 

satisfy any of the exceptions to the final judgment rule.  “[O]rders and judgments 

that are not final can be appealed if such appeals are statutorily permissible, if 

the appellate court grants permission under rule 5 of the Utah Rules of Appellate 

Procedure, or if the trial court expressly certifies them as final for purposes of 

appeal under rule 54(b) of the Utah Rules of Civil Procedure.”  Bradbury v. 

Valencia, 2000 UT 50, ¶ 12, 5 P.3d 649.  None of those circumstances applies here. 

To the extent Mr. Haik has sought review of the district court’s denial of 

his motion to dismiss, the Court lacks jurisdiction.  The Court must dismiss any 

such portion of Mr. Haik’s appeal and refuse to consider his arguments on SLC’s 

and the District’s standing to assert the Second Cause of Action and the merits of 

the claims asserted therein.  

CONCLUSION

For the foregoing reasons, SLC requests that this Court affirm the district 

court’s dismissal of Mr. Haik’s counterclaims. 



DATED this day of October, 2016.

SNOW, CHRISTENSEN & MARTINEAU

By 
ShalYn E. Draney
Attorneys for Appellee
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West's Utah Code Annotated
Title 73. Water and Irrigation


Chapter 3. Appropriation


U.C.A. 1953 § 73-3-14


§ 73-3-14. Judicial review of state engineer order


Currentness


(1)(a) A person aggrieved by an order of the state engineer may obtain judicial review in accordance with Title 63G,
Chapter 4, Administrative Procedures Act, and this section.


(b) Venue for judicial review of an informal adjudicative proceeding is in the county in which the water source or a
portion of the water source is located.


(2) The state engineer shall be joined as a respondent in a petition to review the state engineer's decision, but no judgment
for costs or expenses of the litigation may be rendered against the state engineer.


(3) A person who files a petition for judicial review as authorized in this section shall:


(a) name the state engineer as a respondent; and


(b) provide written notice in accordance with Subsection (5) to each person who filed a protest in accordance with
Section 73-3-7 of:


(i) the filing of the petition for judicial review; and


(ii) the opportunity to intervene in accordance with Utah Rules of Civil Procedure, Rule 24.


(4) In addition to the requirements of Subsection (3), a protestant in the adjudicative proceeding who files a petition for
judicial review shall also name as a respondent the person:


(a) who requested the adjudicative proceeding; or


(b) against whom the state engineer brought the adjudicative proceeding.


(5) The written notice required by this section shall:
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(a) be mailed:


(i) within the time provided for by Utah Rules of Civil Procedure, Rule 4(b); and


(ii) to the address on record with the state engineer's office at the time the order is issued; and


(b) include:


(i) a copy of the petition; and


(ii) the address of the court in which the petition is pending.


(6) If a person who files a petition for judicial review fails to provide notice as required by this section, the court shall
dismiss the petition without prejudice upon:


(a) the motion of a party;


(b) the special appearance of a person who:


(i) participated in the adjudicative proceeding; and


(ii) is not a party; or


(c) the court's own motion.


(7) A person who files a petition for judicial review is not required to:


(a) notwithstanding Subsection 63G-4-401(3)(b), name a respondent that is not required by this section; and


(b) notwithstanding Subsection 63G-4-402(2)(a)(iv), identify all parties to the adjudicative proceeding.


Credits
Laws 1919, c. 67, § 54; Laws 1937, c. 130, § 1; Laws 1986, c. 47, § 35; Laws 1987, c. 161, § 295; Laws 2008, c. 165, § 1,
eff. May 5, 2008; Laws 2008, c. 382, § 2143, eff. May 5, 2008.


Codifications R.S. 1933, § 100-3-14; C. 1943, § 100-3-14.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR4&originatingDoc=N1D89AB008F8711DBAEB0F162C0EFAF87&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8D62138000-F711DD90ECF-CC2401A9A4E)&originatingDoc=N1D89AB008F8711DBAEB0F162C0EFAF87&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8D62138000-F711DD90ECF-CC2401A9A4E)&originatingDoc=N1D89AB008F8711DBAEB0F162C0EFAF87&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IE76D478007-1111DD94B4C-0EE41AEED45)&originatingDoc=N1D89AB008F8711DBAEB0F162C0EFAF87&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)





§ 73-3-14. Judicial review of state engineer order, UT ST § 73-3-14


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3


Notes of Decisions (31)


U.C.A. 1953 § 73-3-14, UT ST § 73-3-14
Current through 2016 Third Special Session
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West's Utah Code Annotated
Title 78a. Judiciary and Judicial Administration (Refs & Annos)


Chapter 3. Supreme Court


U.C.A. 1953 § 78A-3-102
Formerly cited as UT ST § 78-2-2


§ 78A-3-102. Supreme Court jurisdiction


Currentness


(1) The Supreme Court has original jurisdiction to answer questions of state law certified by a court of the United States.


(2) The Supreme Court has original jurisdiction to issue all extraordinary writs and authority to issue all writs and process
necessary to carry into effect its orders, judgments, and decrees or in aid of its jurisdiction.


(3) The Supreme Court has appellate jurisdiction, including jurisdiction of interlocutory appeals, over:


(a) a judgment of the Court of Appeals;


(b) cases certified to the Supreme Court by the Court of Appeals prior to final judgment by the Court of Appeals;


(c) discipline of lawyers;


(d) final orders of the Judicial Conduct Commission;


(e) final orders and decrees in formal adjudicative proceedings originating with:


(i) the Public Service Commission;


(ii) the State Tax Commission;


(iii) the School and Institutional Trust Lands Board of Trustees;


(iv) the Board of Oil, Gas, and Mining;


(v) the state engineer; or
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(vi) the executive director of the Department of Natural Resources reviewing actions of the Division of Forestry,
Fire, and State Lands;


(f) final orders and decrees of the district court review of informal adjudicative proceedings of agencies under
Subsection (3)(e);


(g) a final judgment or decree of any court of record holding a statute of the United States or this state unconstitutional
on its face under the Constitution of the United States or the Utah Constitution;


(h) interlocutory appeals from any court of record involving a charge of a first degree or capital felony;


(i) appeals from the district court involving a conviction or charge of a first degree felony or capital felony;


(j) orders, judgments, and decrees of any court of record over which the Court of Appeals does not have original
appellate jurisdiction; and


(k) appeals from the district court of orders, judgments, or decrees ruling on legislative subpoenas.


(4) The Supreme Court may transfer to the Court of Appeals any of the matters over which the Supreme Court has
original appellate jurisdiction, except:


(a) capital felony convictions or an appeal of an interlocutory order of a court of record involving a charge of a capital
felony;


(b) election and voting contests;


(c) reapportionment of election districts;


(d) retention or removal of public officers;


(e) matters involving legislative subpoenas; and


(f) those matters described in Subsections (3)(a) through (d).


(5) The Supreme Court has sole discretion in granting or denying a petition for writ of certiorari for the review of a
Court of Appeals adjudication, but the Supreme Court shall review those cases certified to it by the Court of Appeals
under Subsection (3)(b).







§ 78A-3-102. Supreme Court jurisdiction, UT ST § 78A-3-102


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3


(6) The Supreme Court shall comply with the requirements of Title 63G, Chapter 4, Administrative Procedures Act, in
its review of agency adjudicative proceedings.


Credits
Laws 2008, c. 3, § 344, eff. Feb. 7, 2008; Laws 2008, c. 382, § 2209, eff. May 5, 2008; Laws 2009, c. 344, § 41, eff. May
12, 2009.


Notes of Decisions (121)


U.C.A. 1953 § 78A-3-102, UT ST § 78A-3-102
Current through 2016 Third Special Session
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Lynn Christensen Biddulph and Charles


Biddulph, Third-party Defendants.
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|


May 10, 2011.


Synopsis
Background: Plaintiff holders of recorded deed for water
right brought quiet title action against defendant, which
had recorded its purchase agreement for the water right
before plaintiffs recorded their deed, but which had
recorded its deed after plaintiffs recorded their deed.
The Third District Court, Salt Lake Department, Sandra
N. Peuler, J., granted summary judgment to plaintiffs.
Defendant appealed.


Holdings: The Supreme Court, Nehring, J., held that:


[1] defendant's recorded purchase agreement would be
treated as an executory contract, and


[2] as a matter of first impression, assuming a recorded
executory contract could subvert a subsequent purchaser's
claim of good faith, plaintiffs purchased the water right in
good faith.


Affirmed on alternative grounds.


Attorneys and Law Firms


*173  David C. Wright, John H. Mabey, Jr., Salt Lake
City, UT, for Appellant and Cross–Appellee.


Ronald G. Russell, Rodger M. Burge, Salt Lake City, UT,
for Appellee and Cross–Appellant.


Justice NEHRING, opinion of the Court:


INTRODUCTION


¶ 1 This case illustrates the importance of promptly
recording a deed to a property right. Sandy City and the
Plaintiffs (“Haik Parties”) each hold deeds to the same
water right. Sandy City recorded an “Agreement of Sale”
for the water right in 1977, but did not record the deed
until 2004. The Haik Parties purchased the same water
right in 2003 and recorded their deed that year. We are
asked to determine whether the district court erred when it
quieted title in favor of the Haik Parties after concluding
that the Haik Parties had first recorded their deed to the
water right in good faith. The district court reasoned that
the Agreement of Sale did not put the Haik Parties on
notice of Sandy City's interest in the water right because
it was an executory contract, i.e., there was no way to
determine whether the contract *174  was performed and
whether the deed to the water right was delivered to Sandy
City.


¶ 2 We conclude that the Agreement of Sale put the
Haik Parties on record notice that Sandy City had an
equitable interest in the water right. Whether record notice
of an equitable interest in property defeats another's claim
of having subsequently purchased the same property in
good faith is a question of first impression. Although
record notice of an equitable interest in a water right
can, in some circumstances, subvert a claim of having
subsequently purchased the same water right in good
faith, those circumstances are not present in this case.
Accordingly, we hold that the Haik Parties first recorded
their deed to the disputed water right in good faith and
affirm the decision of the district court.


BACKGROUND
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¶ 3 Sandy City and the Haik Parties hold deeds to the
same water right. Sandy City's chain of title is relatively
straightforward. In 1974, Harold Bentley conveyed
certain property, to which the disputed water right
is appurtenant, to Saunders-Sweeney, Inc. About two
years later, both Mr. Bentley and Saunders-Sweeney, as
grantors, each signed quitclaim deeds that named Sandy
City as grantee of the water right. Shortly thereafter, Mr.
Bentley, Saunders-Sweeney, and the mayor of Sandy City
Corporation signed an “Agreement of Sale” for the water
right. The Agreement of Sale was recorded on January 14,
1977, in the Salt Lake County Recorder's Office. Sandy
City thereafter received a quitclaim deed conveying the
water right, but that deed was not recorded. It was simply
kept in a separate file in the Sandy City Recorder's Office.


¶ 4 The Haik Parties' chain of title is a bit more circuitous.
In 1978, Saunders-Sweeney designated the property to
which the water right is appurtenant as Lot 31 of the Little
Cottonwood Subdivision. That same year, Saunders-
Sweeney conveyed Lot 31 to Judith Saunders. The deed
was recorded. Lot 31 was subsequently conveyed, through
intermediate owners, to Lynn Biddulph in 1983. The water
right was not reserved in any of these conveyances.


¶ 5 In 1999, Saunders-Sweeney separately conveyed “all
of its right, title and interest” in the water right to
Ms. Biddulph by quitclaim deed, which was recorded.
Shortly thereafter, Ms. Biddulph filed an application
with the Utah State Engineer for a permanent change of
water, which was approved. In response to the change
application, Sandy City wrote a letter to the State
Engineer expressing concern “if any activity to expand or
further change the water right were to take place,” but
Sandy City did not claim ownership of the water right or
otherwise contest Ms. Biddulph's ownership of the water
right. Ms. Biddulph then expended money and effort to
maintain the water right and related facilities.


¶ 6 In 2003, Ms. Biddulph conveyed the water right by
quitclaim deed to LWC, L.L.C. Shortly thereafter, LWC
conveyed the water right by quitclaim deed to Kevin
Tolton (one of the Haik Parties). In October 2003, Kevin
Tolton then conveyed the water right by quitclaim deed to
the Haik Parties as tenants in common. The Haik Parties
recorded the deed on December 10, 2003.


¶ 7 Before the water right was conveyed to the
Haik Parties, Mark Haik, a professional title examiner,


searched the Salt Lake County Recorder's records
concerning the water right. Mr. Haik did not locate the
1977 Agreement of Sale because his search started with
records beginning in 1983 or 1984. Had Mr. Haik searched
back to 1977, he likely would have found the Agreement
of Sale.


¶ 8 In 2004, the Haik Parties filed an application with the
Utah Division of Water Rights to change the diversion
point of the water right. In an effort to oppose the
application, Sandy City investigated the water right and
located the Agreement of Sale from 1977. Sandy City
then asked the Sandy City Recorder to find the referenced
water right deed. The city recorder quickly located the
original deed in the Sandy City Recorder's Office. At
Sandy City's request, the city recorder recorded the deed
in April 2004. But when Sandy City sought to update title
with the Division of Water Rights, its request was rejected.


¶ 9 The Haik Parties filed an action to quiet title to
the water right. Both parties *175  moved for summary
judgment. The district court granted the Haik Parties'
motion for summary judgment and denied Sandy City's
cross-motion for summary judgment. The district court
found that the Haik Parties (1) recorded their deed before
Sandy City and (2) purchased the water right in good
faith because they did not have notice of Sandy City's
unrecorded deed to the water right. The court reasoned
that even though the Agreement of Sale referenced the
disputed water right, the Agreement of Sale did not put
the Haik Parties on record notice of Sandy City's interest
in the water right because it was merely an executory
contract with “no way to determine whether performance
under the agreement actually occurred.” Sandy City now
appeals. We have jurisdiction under Utah Code section
78A–3–102(3)(j) (Supp. 2010).


STANDARD OF REVIEW


[1]  [2]  ¶ 10 Summary judgment is appropriate only when
there “is no genuine issue as to any material fact” and
“the moving party is entitled to a judgment as a matter of


law.” 1  Because summary judgment involves questions of
law, we grant no deference to the district court's ruling and


review it for correctness. 2  We may affirm a district court's
entry of summary judgment “ ‘if it is sustainable on any


legal ground or theory apparent on the record.’ ” 3
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ANALYSIS


¶ 11 The issue in this case is whether the Agreement
of Sale put the Haik Parties on record notice of Sandy
City's unrecorded interest in the disputed water right. The
Haik Parties contend that the Agreement of Sale did not
impart record notice because it is merely an executory
contract, i.e., it is impossible to know from the text of the
Agreement of Sale whether it was executed and whether
the deed was actually delivered. Sandy City contends that
the Agreement of Sale imparted record notice because it
unambiguously describes a conveyance of the water right
to Sandy City. Alternatively, Sandy City contends that
even if the Agreement of Sale is an executory contract,
it nevertheless put the Haik Parties on record notice that
Sandy City possessed an equitable interest in the water
right.


¶ 12 It is unclear whether the Agreement of Sale was
an executory contract or whether it was fully performed.
Nevertheless, we conclude that the Agreement of Sale
put the Haik Parties on record notice that Sandy City
had an equitable interest in the water right. There are
circumstances where record notice of an equitable interest
in property may subvert a subsequent purchaser's claim
of having purchased the same property in good faith. But
those circumstances are not present here for three reasons:
(1) the Haik Parties reasonably believed they had a clear
and inviolate chain of title to the disputed water right; (2)
nearly twenty-seven years had passed since the Agreement
of Sale was recorded and Sandy City had still not recorded
its deed to the water right; and (3) the Haik Parties'
predecessors-in-interest maintained the water right and
filed a change application in 1999, yet Sandy City never
contested ownership to the water right. Accordingly, we
hold that the Haik Parties purchased their deed to the
water right in good faith. We therefore affirm the district
court's grant of summary judgment in favor of the Haik


Parties on these alternative grounds. 4


I. THE AGREEMENT OF SALE DID NOT PUT
THE HAIK PARTIES ON CONSTRUCTIVE


RECORD NOTICE THAT SANDY CITY
HAD A DEED TO THE WATER RIGHT


[3]  ¶ 13 Utah is a race-notice jurisdiction. 5  Under Utah's
Recording Act and *176  Utah's Water and Irrigation
Act, a subsequent purchaser for value prevails over a
previous purchaser if the subsequent purchaser (1) takes
title in good faith and (2) records before the previous


purchaser. 6  There is no dispute that the Haik Parties were
the first to record their deed to the disputed water right.
Thus, the only issue is whether the Haik Parties took title
to the water right in good faith.


[4]  [5]  ¶ 14 “To be in good faith, a subsequent purchaser
must take [title to] the property without notice of a


prior, unrecorded interest in the property.” 7  This court
recognizes two types of notice: (1) actual notice and (2)


constructive notice. 8  Actual notice arises from actual
knowledge “of an unrecorded interest or infirmity in


the grantor's title.” 9  Constructive notice can be either
inquiry or record notice. To be on inquiry notice, a
person must have “[actual] knowledge of certain facts
and circumstances that are sufficient to give rise to a


duty to inquire further.” 10  But inquiry notice “does not


arise from a record.” 11  Record notice “results from a


record or ... is imputed by the recording statutes.” 12  Thus,
purchasers of real property are charged with having record


notice of the contents of recorded documents. 13


¶ 15 Because it is undisputed that the Haik Parties had
neither actual nor constructive inquiry notice of Sandy


City's interest in the water right, 14  the only question is
whether the Agreement of Sale put the Haik Parties on
constructive record notice that Sandy City possessed an
unrecorded deed to the water right.


*177  A. Sandy City's Failure to Record Its Deed
to the Water Right Deprived the Haik Parties
of Notice of the Unrecorded Deed and Made It


Ambiguous Whether the Agreement of Sale Had
Been Fully Performed. Because of This Ambiguity,


We Treat the Agreement of Sale as Executory.


¶ 16 In Utah, real estate documents filed with the
county recorder “impart notice to all persons of their


contents.” 15  A real estate “document” is defined as
“every instrument in writing, including every conveyance,
affecting, purporting to affect, describing, or otherwise
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concerning any right, title, or interest in real property.” 16


Thus, the Agreement of Sale imparted to the Haik Parties
notice of its contents. But what did the contents of the
Agreement of Sale communicate?


¶ 17 The Agreement of Sale describes the disputed water
right both by its certificate number (A–702) and its precise
point of diversion. It further states:


This Agreement of Sale is made ... this 13th day of
January 1977


....


1. That [Sandy City], for Ten Dollars and other
valuable consideration, the receipt of which is hereby
acknowledged, agrees to purchase said water right as
described above.


....


5. Payments shall be tendered upon the execution of this
agreement and the deed to the above described water
right shall be delivered upon receipt of the payment as
herein provided.


The Agreement was signed by Harold Bentley as
seller, Saunders-Sweeney, Inc. as seller, and Sandy City
Corporation as buyer.


¶ 18 The district court concluded that the Agreement of
Sale was an executory contract because it was impossible
to determine whether the deed to the disputed water right
was ever actually transferred to Sandy City. We disagree.
The Agreement of Sale is ambiguous as to whether it
was executory or whether it was fully performed. On the
one hand, certain language can be read to support Sandy
City's argument that the Agreement of Sale imparted
record notice of a completed sale and transfer of the water
deed. Paragraph one states, “[Sandy City], for ... valuable
consideration, the receipt of which is hereby acknowledged,
agrees to purchase said water right.” And paragraph five
states, “[p]ayments shall be tendered upon the execution
of this agreement and the deed to the above described
water right shall be delivered upon receipt of payment
as herein provided.” The term “upon” can be read to
mean that the deed was conveyed contemporaneously


with the execution of the contract. 17  And because the
parties executed the Agreement of Sale that same day,
it is reasonable to conclude that the Agreement of Sale


memorialized a contemporaneous exchange of payments
and delivery of the deed on January 13, 1977.


[6]  ¶ 19 On the other hand, the language of the
Agreement of Sale supports the Haik Parties' argument
that the Agreement of Sale was merely executory. An
executory contract is a contract that contemplates that
the performance of a contractual duty is to occur in the


future. 18  Nothing in the Agreement of Sale proves that
the “payments” referenced in paragraph five were ever
made, or that Sandy City actually received the deed to
the water right. Indeed, the phrases “shall be tendered”
and “shall be delivered” can be read to indicate a
proposed transaction rather than a completed transaction.
Likewise, the term “upon” can be read to mean that
the payments would be tendered “very soon after” the


execution of the Agreement of Sale. 19  Furthermore,
while paragraph one speaks to valuable consideration
“the receipt of which is hereby *178  acknowledged,”
paragraph five speaks to “payments” that “shall be
tendered upon the execution of the agreement” and
conditions the delivery of the deed “upon receipt of [those
payments].” But it is impossible to determine, based solely
on the contents of the Agreement of Sale, whether such
“payments” were ever actually made. Accordingly, we
conclude that it is ambiguous whether the Agreement of
Sale was an executory contract or whether it was fully
performed.


[7]  ¶ 20 Where a party has record notice of a contract
but the degree to which the contract has been performed
is ambiguous, we will treat that contract as executory.
Here, Sandy City recorded the Agreement of Sale in 1977.
However, as discussed above, nothing in the recorded
Agreement of Sale sufficiently specified whether Sandy
City had performed its agreement. Moreover, the degree
of any such performance could not be ascertained by
the Haik Parties due to Sandy City's failure to record
the deed to the water right. Nonetheless, the recorded
Agreement of Sale put the Haik Parties on record notice
that Sandy City had agreed to purchase the water right
at one time—regardless of whether the agreement was
fully performed or remained executory. Thus, at the
very least, the Haik Parties had record notice of an
executory contract regarding the water rights. Therefore,
for purposes of record notice, we must treat a contract as
executory if it is ambiguous whether it is executory or has
been fully performed. This conclusion, however, does not
end our inquiry.
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B. The Haik Parties Were on Record Notice That
Sandy City Possessed an Equitable Interest in
the Water Right When the Agreement of Sale
Was Recorded in 1977. Nevertheless, Under
the Circumstances Presented Here, the Haik


Parties Purchased the Water Right in Good Faith.


[8]  [9]  [10]  ¶ 21 Sandy City contends that even
if the Agreement of Sale is an executory contract, it
nevertheless put the Haik Parties on record notice that
Sandy City possessed an equitable interest in the water
right. Sandy City argues that under the doctrine of
equitable conversion, “the vendee of an executory land
sale contract holds equitable ownership of the property


but not legal title.” 20  Thus, “[e]ven though the vendor
may retain title to the property, that title is effectively
held for the benefit of the vendee, to whom it will pass if


the contract is carried out.” 21  And the vendee “acquires
the equitable interest in the property at the moment the
contract is created and is thereafter treated as the owner


of the [property].” 22  Sandy City argues that like other
instruments affecting an interest in real property—such
as an option contract, mechanics lien, or mortgage—the
Agreement of Sale put the Haik Parties on notice that
Sandy City had an equitable interest in the water right,
and that notice of this equitable interest defeats the Haik
Parties' claim to having purchased the water right in good
faith.


¶ 22 We agree that the Agreement of Sale put the Haik
Parties on record notice that Sandy City had equitable
interest in the water right at the time the Agreement of
Sale was recorded. But we have not previously addressed
whether notice of an equitable interest in property will
defeat a subsequent purchaser's claim of having obtained
title to the property in good faith. Assuming without
deciding that there are circumstances under which record
notice of an equitable interest in property may subvert
a subsequent purchaser's claim to having purchased the
property in good faith, those circumstances are not
present here. Thus, we hold that the Haik Parties took title
to the water right in good faith.


¶ 23 First, we find it telling that Sandy City recorded the
Agreement of Sale in 1977 but failed to record the deed
to the water right for nearly twenty-seven years. This fact


is particularly relevant given the statutory requirement
that water rights be recorded by deed. Utah Code section
73–1–10 provides *179  that “[a] water right ... shall be
transferred by deed in substantially the same manner as is


real estate,” 23  and clearly states that “[t]he deed must be
recorded in the office of the recorder of the county where
the point of diversion of the water is located and in the


county where the water is used.” 24  Moreover, section 73–
1–12 warns that “[e]very deed of a water right which shall
not be recorded ... shall be void as against any subsequent
purchaser, in good faith and for a valuable consideration,
of the same water right, or any portion thereof, where his


own deed shall be first duly recorded.” 25  This statutory
language, combined with the fact that Sandy City had not
recorded its deed to the water right more than twenty-
seven years after the Agreement of Sale was recorded,
weighs heavily in favor of concluding that the Agreement
of Sale was never executed and the deed never delivered
to Sandy City. That a recorded deed will destroy a
subsequent purchaser's claim of having purchased the
same property in good faith could not be more clear. It
falls, therefore, to the grantee of the water right to take
responsibility for protecting its legal interests by recording
the deed.


¶ 24 Second, we find it important that both the Salt Lake
County Recorder's Office and the Utah Division of Water
Rights (or “UDWR”) showed that the Haik Parties had
a clear and inviolate chain of title to the water right. As
to the Salt Lake County Recorder's Office, the records
show a complete chain of title from Lot 31—the land to
which the Haik water right was appurtenant—to the Haik
Parties. The records show the following: In 1974, the land
that would eventually become Lot 31 was conveyed to
Saunders-Sweeney and the deed was recorded. In 1978,
the land was conveyed to Judith Saunders and the deed
was recorded. In 1983, the land was conveyed to Lynn
Biddulph and the deed was recorded. Importantly, the
water right was not reserved in any of these conveyances.
Utah Code section 73–1–11 states in relevant part:


A water right appurtenant to land shall pass to the
grantee of the land unless the grantor:


(a) specifically reserves the water right or any part of
the water right in the land conveyance document;


(b) conveys a part of the water right in the land
conveyance document; or
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(c) conveys the water right in a separate conveyance
document prior to or contemporaneously with the


execution of the land conveyance document. 26


And in 1999, Saunders-Sweeney separately conveyed “all
of its right, title and interest” in the water right to Lynn
Biddulph (the Haik Parties' predecessor-in-interest) and
the deed was recorded. Thus, under Utah Code section 73–
1–11, the Haik Parties had a clear chain of title to the water
right unless the right was “convey[ed] ... in a separate
conveyance document prior to or contemporaneously


with the execution of the land conveyance document.” 27


And the only possible conveyance was the Agreement of
Sale. But as we explained above, it is ambiguous whether
the Agreement of Sale was performed or was merely an
executory contract, particularly since twenty-seven years
had passed since the Agreement of Sale was recorded and
no deed to the water right had yet been recorded. Thus,
it would have been reasonable for the Haik Parties to
conclude that the Agreement of Sale was never executed
and, therefore, the water right passed to the Haik Parties'
predecessor-in-interest as an appurtenance to the land
conveyed by Saunders-Sweeney in 1978.


¶ 25 This conclusion is particularly compelling considering
that Saunders-Sweeney, a named grantor on the
Agreement of Sale, separately conveyed “all of its right,
title and interest” in the water right in 1999. Had the
Agreement of Sale been performed and the deed to the
water right been delivered to Sandy City, it would be
reasonable to conclude that Saunders-Sweeney would not
have *180  transferred the water right again in 1999.
In other words, it would be reasonable to conclude that
Saunders-Sweeney did not twice convey the same water
right. Likewise, even assuming Saunders-Sweeney did
twice convey the same water right—once in the 1977
Agreement of Sale and once in the 1999 conveyance—it
would be reasonable to conclude that Sandy City would
have contested the 1999 conveyance. Yet when Lynn
Biddulph filed a change application for the water right
in 1999, Sandy City wrote a letter to the State Engineer
that merely expressed concern “if any activity to expand
or further change the water right were to take place,” but
did not claim ownership of the water right or otherwise
contest Ms. Biddulph's ownership of the water right.


[11]  [12]  ¶ 26 Likewise, the records from the Utah
Division of Water Rights showed a complete chain of


title to the water right. Although UDWR records do not
impart record notice or warrant or guarantee title to water


rights, 28  the fact that the UDWR records corroborate the
official Salt Lake County Recorder's Office records weighs
in favor of finding that the Haik Parties would have been
justified in believing they had a clear and inviolate chain
of title to the disputed water right.


¶ 27 Third, we find it persuasive that the Haik Parties
and their predecessor-in-interest, Ms. Biddulph, expended
money and effort to maintain the water right, and that
Sandy City knew Ms. Biddulph filed a change application
for the water right, yet Sandy City never asserted its
own interest in the water right. Again, if Sandy City had
obtained a deed to the water right under the Agreement
of Sale, it would be reasonable to conclude that Sandy
City would have contested such efforts to maintain the
water right. Instead, when Ms. Biddulph filed the change
application, Sandy City did not assert ownership of the
right, but stated in a letter to the State Engineer that it
did “not have any concerns” if the change application “is
merely a correction in the point of diversion to reflect
historical water use practices.” Thus, even with record
notice of the Agreement of Sale, it would have been
reasonable for the Haik Parties to conclude that Sandy
City no longer had an equitable interest in the water right.


CONCLUSION


¶ 28 We hold that under the facts presented in this case,
the Haik Parties were the first to record their deed to the
disputed water right in good faith. We therefore affirm the
district court's entry of summary judgment quieting title
to the water right in favor of the Haik Parties.


¶ 29 Associate Chief Justice DURRANT, Justice
PARRISH, Justice LEE, and Judge VOROS concur in
Justice NEHRING's opinion.


¶ 30 Having disqualified herself, Chief Justice DURHAM
does not participate herein; Court of Appeals Judge J.
FREDERIC VOROS, Jr. sat.


All Citations
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Footnotes
1 UTAH R. CIV. P. 56(c).


2 Mitchell v. Christensen, 2001 UT 80, ¶ 8, 31 P.3d 572.


3 Francis v. State, 2010 UT 62, ¶ 19, 248 P.3d 44 (emphasis omitted) (quoting Bailey v. Bayles, 2002 UT 58, ¶ 10, 52 P.3d
1158); accord Angel Investors, LLC v. Garrity, 2009 UT 40, ¶ 38, 216 P.3d 944.


4 Because we affirm the district court's grant of summary judgment in favor of the Haik Parties, we do not address their
argument that Sandy City is barred from asserting ownership of the water right under the equitable doctrines of estoppel,
laches, and waiver.


5 See Utah Farm Prod. Credit Ass'n v. Wasatch Bank of Pleasant Grove, 734 P.2d 904, 906 n. 2 (Utah 1986) (“[Utah's]
[R]ecording [A]ct is a race-notice statute which requires lack of actual notice or of prior recording for a subsequent
purchaser to prevail in multiple conveyances of the same land.”).


6 Utah's Recording Act provides:
Each document not recorded as provided in this title is void as against any subsequent purchaser of the same real
property, or any portion of it, if:


(1) the subsequent purchaser purchased the property in good faith and for a valuable consideration; and
(2) the subsequent purchaser's document is first duly recorded.


UTAH CODE ANN. § 57–3–103 (Supp.2010) (emphases added).
Utah's Water and Irrigation Act provides:


Every deed of a water right which shall not be recorded as provided in this title shall be void as against any subsequent
purchaser, in good faith and for a valuable consideration, of the same water right, or any portion thereof, where his
own deed shall be first duly recorded.


Id. § 73–1–12 (Supp. 2010) (emphases added).


7 Salt Lake Cnty. v. Metro W. Ready Mix, Inc., 2004 UT 23, ¶ 13, 89 P.3d 155.


8 See id.


9 Id.


10 First Am. Title Ins. Co. v. J.B. Ranch, Inc., 966 P.2d 834, 838 (Utah 1998).


11 Id.


12 Id. at 837.


13 See Crompton v. Jenson, 78 Utah 55, 1 P.2d 242, 247 (1931) ( “One who deals with real property is charged with notice
of what is shown by the records of the county recorder of the county in which the property is situated.”); see also UTAH
CODE ANN. § 57–3–102(1) (Supp. 2010) (“Each document [properly recorded] ... shall, from the time of recording with
the appropriate county recorder, impart notice to all persons of their contents.” (emphasis added)).


14 Inquiry notice is not at issue in this case because the Haik Parties did not have actual knowledge of any facts, such as
the existence of the Agreement of Sale, giving rise to a duty to inquire further. See J.B. Ranch, 966 P.2d at 838 (“[I]nquiry
notice arises from knowledge of certain facts and circumstances, not from records.”). Had the Haik Parties known of the
Agreement of Sale, they would have had actual knowledge about the possible defect in title and would have been on
inquiry notice to inquire further. And upon further inquiry, it is likely that the Haik Parties would have discovered Sandy
City's deed to the water right. But because the Haik Parties did not have any knowledge of the Agreement of Sale, our
inquiry is limited to whether the contents of the Agreement of Sale would have imparted notice to the Haik Parties of
Sandy City's unrecorded deed to the water right.


15 UTAH CODE ANN. § 57–3–102(1) (emphasis added); see also J.B. Ranch, 966 P.2d at 839.


16 UTAH CODE ANN. § 57–1–1(2).


17 See AMERICAN HERITAGE DICTIONARY 1328 (2d college ed. 1985) (defining “upon” as “on”).


18 See David A. Thomas, THOMPSON ON REAL PROPERTY § 96.03(e) (2d ed. 2002).


19 WEBSTER'S THIRD NEW INT'L DICTIONARY 2518 (1961) (defining “upon” as “immediately following on” or “very soon
after”).


20 Cannefax v. Clement, 818 P.2d 546, 549 (Utah 1991).


21 Id. at 549–50.


22 Lach v. Deseret Bank, 746 P.2d 802, 805 (Utah Ct.App.1987).


23 UTAH CODE ANN. § 73–1–10(1)(a) (emphasis added).


24 Id. § 73–1–10(1)(b) (emphasis added).
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25 Id. § 73–1–12 (emphasis added).


26 Id. § 73–1–11(1) (emphasis added).


27 Id. § 73–1–11(1)(c).


28 The UDWR Title Abstract states, “No agency of the State of Utah warrants or guarantees title to certain water rights. The
State Engineer's Office serves only as an office of public record.... If an opinion of title assurance is desired, an attorney
or other qualified professional should be retained.” Likewise, “[c]onstructive notice from a record is wholly a creature of
statute. No record will operate to give constructive notice unless such effect is given such record by statute.” Doris Trust
Co. v. Quermbach, 103 Utah 120, 133 P.2d 1003, 1006 (1943) (Wolfe, C.J., concurring). Thus, record notice does not
automatically occur simply because a record is made public or must be filed with a government agency. Rather, “[t]he
general rule ... is that in the absence of an express declaration in the statute, records and documents filed pursuant to
statute do not impart constructive notice.” J.B. Ranch, 966 P.2d at 839. Here, Utah Code section 73–2–11 provides,
“The office of the state engineer is hereby declared to be an office of public record.... Certified copies of any record or
document shall be furnished by the state engineer on demand, ... [and] shall be competent evidence, and shall have the
same force and effect as the originals.” UTAH CODE ANN. § 73–2–11. Because this statute does not clearly evince an
intent to give constructive notice, the UDWR records do not impart record notice.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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176 F.3d 488
Unpublished Disposition


NOTICE: THIS IS AN UNPUBLISHED OPINION.
(The Court's decision is referenced in a
“Table of Decisions Without Reported


Opinions” appearing in the Federal Reporter.
See CTA 10 Rule 32.1 before citing.)


United States Court of Appeals, Tenth Circuit.


Raymond A. HAIK; Mark C.
Haik, Plaintiffs-Appellants,


v.
TOWN of Alta, a political subdivision


of the State of Utah; Salt Lake City
Corporation, a political subdivision of


the State of Utah, Defendants-Appellees.


No. 97-4202.
|


April 5, 1999.


(D.C. No. 96-CV-732-J)(Dist. of Utah)


Before BRISCOE, BARRETT, and MURPHY Circuit
Judges.


ORDER AND JUDGMENT *


*1  Raymond A. Haik and Mark C. Haik (the Haiks)
appeal the district court's grant of summary judgment in
favor of defendants, the Town of Alta (Alta) and Salt
Lake City Corporation (Salt Lake City) on their equal
protection and taking claims.


Background


In October, 1994, the Haiks purchased lots 25, 26, 29,
and 30, of the Albion Basin Subdivision # 1 (Albion
Basin) located above the Alta and Snowbird ski resorts
at the top of Little Cottonwood Canyon, east of Salt
Lake City, Utah. The Haiks then contacted Alta regarding
water and sewer services for their lots. Alta responded
in November, 1994, that it does not provide water and
sewer services to Albion Basin and referred the Haiks to
Salt Lake City's Department of Public Utilities, Water
Division. In April, 1995, the Haiks requested applications


for building permits and sewer and water services from
Alta. Alta responded that it would be premature to begin
the building permit process until the Haiks had procured
adequate water and approval for a full containment
sewage holding tank. The Haiks then sought information
from Salt Lake City regarding water service to Albion
Basin. In 1996, Salt Lake City notified the Haiks that it
declined to consent to the extension of Alta water pipes
and water supply to Albion Basin, relying on paragraph
8 of the 1976 Water Supply Agreement and the 1991
Watershed Ordinance, § 17.04.020 of Salt Lake City's
Ordinances.


Alta receives its water supply from Salt Lake City by virtue
of the August 12, 1976, INTERGOVERNMENTAL
AGREEMENT-WATER SUPPLY AGREEMENT
SALT LAKE CITY TO ALTA CITY (the 1976 Water
Supply Agreement). (Appellants' App. Vol. I, Tab 9.) The
1976 Water Supply Agreement “make[s] available to Alta
for its use, ..., the normal flow of raw, untreated water,
not to exceed 265,000 gallons per day,....” Id. at 97 ¶ 1.
Paragraph 8, relied on by Salt Lake City, contains the
following restriction:


8. It is expressly understood and
agreed that said pipelines shall not
be extended to or supply water
to any properties or facilities not
within the present city limits of Alta
without the prior written consent of
[Salt Lake] City.


Id. at 99 ¶ 8. It is undisputed that Albion Basin lays beyond
the 1976 Alta city limits. It is also undisputed that the
Board of Health required lots to be supplied with 400
gallons of water per day as a precondition for issuance of
a building permit and that the lots were each entitled to
only 50 gallons of water per day from a water agreement
with Little Cottonwood Water Company.


In October, 1997, the Haiks initiated this action, claiming
that because Alta has surplus water and the lots are
located within the current town limits, Alta had a legal
duty to supply water to their lots based on Alta's historical


conduct and applicable state and federal laws. 1  Id. Vol.
I at 6 ¶ 20. The Haiks contended that: (1) Alta had taken
and damaged their property for public use by refusing
to extend its municipal services to Albion Basin and by
its refusal to grant them a building permit, in violation
of Article I, Section 22 of the Utah Constitution, id. at
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11 ¶ 39; (2) Alta's actions in furtherance of its policy
of non-development have been arbitrary and capricious,
depriving them of their right to substantive due process
and equal protection of the law under the Fourteenth
Amendment to the United States Constitution and 42
U.S.C. § 1983, id. at 13 ¶ 47; (3) Alta's actions deprived
them of their rights to substantive due process and equal
protection of the law under Article I, Sections 7 and 24
of the Utah Constitution and violated the Annexation
Ordinance and Utah Code section 10-2-401(4), which
required Alta to make the same level of municipal services
available to their property as it does to others, id. at 14
¶ 50; (4) they were entitled to a declaration that the 1976
Water Supply Agreement does not preclude the extension
of Alta's water lines to their lots; id. at 15 ¶ 54; and (5)
they were entitled to an injunction preventing Salt Lake
City from raising the 1976 Water Supply Agreement as a
defense to the extension of Alta's water lines and requiring
Alta to make municipal services available to their lots in
order to receive a building permit, id. at 16 ¶ 59.


*2  On October 31, 1997, the district court granted
summary judgment in favor of Alta and Salt Lake City.
Id. Vol. III at 853-81. On the Haiks' equal protection claim
against Alta, the district court concluded that the claim
“presupposed the existence of a legal a duty on the part
of Alta to supply water to property owners such as the
Haiks, as well as the legal and physical capacity to do so.”
Id. at 860. The court then noted that while Alta may have
the physical capacity to supply water to the Haiks' lots,
Alta does not have the legal capacity to do so under the
terms of the 1976 Water Supply Agreement, without Salt
Lake City's consent. Id. at 865-66. On the Haiks' equal
protection claim against Salt Lake City, the court found
that: (a) the Haiks “failed to establish that Salt Lake City
had breached any duty [to ] reasonably ... give or refuse
consent, whether under the implied covenant of good faith
dealing, or otherwise,” id. at 872, and (b) equal protection
is not available to challenge Salt Lake City's exercise of its
contractual power to consent pursuant to paragraph 8 of
the 1976 Water Supply Agreement because it had no legal
duty to furnish water to users outside its own city limits,
be they “similarly situated” or not, id. at 873-74. On the
Haiks' annexation claim, the district court concluded that
they failed to establish an express legislative or contractual
duty on the part of Alta to supply water to their property
and Alta cannot be fairly burdened with an implied legal
duty to supply water that Alta has no legal right to use.
Id. at 869. The court then rejected the Haiks' taking claim


against Alta on the ground that “neither the Haiks nor the
Town of Alta ha[d] available the water necessary to make
an ‘economically viable use’ of the Albion Basin property
through construction of residential dwelling,” id. at 877,
and the Haiks retain the “ ‘full ‘bundle’ of property rights'
they purchased,” id. at 875. The court reasoned that if the
loss of economic viability is caused by something other
than the government regulation, it does not constitute a
taking. Id. at 877.


On appeal, the Haiks contend that the district court erred:
(1) in concluding that they could not bring an equal
protection claim against Salt Lake City because it was
acting in a proprietary capacity in supplying water outside
its corporate limits; (2) in concluding that Alta did not
violate their right to equal protection by refusing to extend
its water lines to their lots, in view of the district court's
finding that Alta was physically able to supply water and
they were willing and able to pay the costs of connection;
(3) in failing to recognize that Salt Lake City's refusal to
consent to Alta's extension of water to their lots could not
be reasonable where it was not based on any finding that
their proposed use would be detrimental to the watershed,
but on a collusive desire to prevent any development in
the upper Albion Basin; and (4) in determining no taking
occurred even though they are completely unable to build
on their lots.


*3  We review the district court's order granting summary
judgment de novo, applying the same standard as the
district court. Thomas v. International Bus. Machs., 48
F.3d 478, 484 (10th Cir.1995). Summary judgment is
appropriate only “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled
to a judgment as a matter of law.” Fed.R.Civ.P. 56(c).
“We examine the factual record and reasonable inferences
therefrom in the light most favorable to [the non-
movants], who opposed summary judgment.” Thomas, 48
F.3d at 484.


Discussion


I. Equal Protection


The Haiks argue that they have asserted a viable equal
protection claim against Salt Lake City. The Haiks
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maintain that: (1) Salt Lake City's refusal to consent to
the extension of Alta's water lines to their property is a
governmental act subject to equal protection challenges,
and (2) even if Salt Lake City acted in a proprietary rather
than a governmental capacity, equal protection challenges
may be raised against governmental entities acting in their
propriety capacities. The Haiks declare that Salt Lake
City's refusal to consent to Alta's extension of its water
lines to their lots could not be reasonable in that it was
not based on any finding that their proposed use would
be detrimental to the watershed, but on a collusive desire


to prevent any development in the upper Albion Basin. 2


In addition, the Haiks reason that the district court erred
in concluding that Alta did not violate their right to equal
protection by refusing to extend its water lines to their
lots, in view of the district court's finding that Alta was
physically able to supply water and they were willing and


able to pay the costs of connection. 3


A. Federal Equal Protection


According to the Equal Protection Clause of the
Fourteenth Amendment, “No State shall ... deny to any
person within its jurisdiction the equal protection of
the laws.” U.S. Const. amend. XIV, § 1. This Clause
“embodies a general rule that States must treat like cases
alike but may treat unlike cases accordingly.” Vacco
v. Quill, 521 U.S. 793, ----, 117 S.Ct. 2293, 2297, 138
L.Ed.2d 834 (1997). Unless a legislative classification
or distinction burdens a fundamental right or targets
a suspect class, courts will uphold it if it is rationally
related to a legitimate end. Id.
Tonkovich v. Kansas Bd. of Regents, 159 F.3d 504, 532
(10th Cir.1998).


“The interest in water for real estate development is not
a fundamental right.” Lockary v. Kayfetz, 917 F.2d 1150,
1155 (9th Cir.1990). See also O'Neal v. City of Seattle,
66 F.3d 1064, 1067 (9th Cir.1995) (equal protection claim
based on denial of water service reviewed under rational
basis standard because it affects only economic interests,
not fundamental rights); Magnuson v. City of Hickory
Hills, 933 F.2d 562, 567 (7th Cir.1991) (“We do not
consider the right to continued municipal water service
such a fundamental right;....”); Ransom v. Marrazzo,
848 F.2d 398, 413 (3d Cir.1988) (strict scrutiny not
required because water service is not a fundamental right);
Chatham v. Jackson, 613 F.2d 73, 80 (5th Cir.1980)
(water service not a fundamental right). Thus, to meet a


constitutional challenge the state action in question needs
only some rational relation to a legitimate state interest.
City of New Orleans v. Dukes, 427 U.S. 297, 303, 96 S.Ct.
2513, 49 L.Ed.2d 511 (1976); Tonkovich, 159 F.3d at 532.
Moreover, because state action subject to rational basis
review is presumptively constitutional, the burden is on
the plaintiffs to establish that the state action is irrational
or arbitrary and that it cannot conceivably further a
legitimate governmental interest. Riddle v. Mondragon, 83
F.3d 1197, 1207 (10th Cir.1996). “Under the rational basis
test, if there is a ‘plausible reason[ ] for [the state] action,
our inquiry is at an end.’ ” United States v. Castillo, 140
F.3d 874, 883 (10th Cir.1998) (quoting United States R.R.
Retirement Bd. v. Fritz, 449 U.S. 166, 179, 101 S.Ct. 453, 66
L.Ed.2d 368 (1980)). “We need not find that the legislature
ever articulated this reason, nor that it actually underlay
the legislative decision, nor even that it was wise.” Id.
(citations omitted).


*4  There are plausible reasons for Alta's refusal to
extend its water lines to the Haiks' property. Alta has a
legitimate state interest in not breaching its 1976 Water
Supply Agreement. Alta does not have an independent
right to water; it merely purchases water from Salt Lake
City. Thus, while Alta may have the physical capacity to
supply water to the Haiks' lots, it does not have the legal
right to do so, and to compel Alta to breach its contract
would be unreasonable. Nor, we add, does Alta have a
legal obligation under Utah law to provide the Haiks
with water. A series of Utah Supreme Court cases have
specifically expressed that “a municipal corporation ...
does not have a legal duty to provide water service to
all members of the public....” Thompson v. Salt Lake
City Corp., 724 P.2d 958, 959 (Utah 1986). See Rose
v. Plymouth, 110 Utah 358, 173 P.2d 285, 286 (Utah
1946). The Utah Supreme Court recently reinforced that
a municipality need only act “reasonably” with respect to
the provision of municipal services to its residents. See
Platt v. Town of Torrey, 949 P.2d 325, 329 (1997). We find
Alta treated the Haiks reasonably here.


Furthermore, Salt Lake City has a legitimate interest in
preserving its watershed. The Haiks failed to establish
that Salt Lake City's refusal to consent to the extension
of Alta's water lines to their property was irrational
or arbitrary or that it could not conceivably further
a legitimate governmental interest in view of the
extensive evidence presented by Salt Lake City regarding
preservation of its watershed, Little Cottonwood Canyon.
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The Haiks challenge Salt Lake City's stated interest in
protecting the watershed by noting Salt Lake City has
consented to other extensions and uses not contemplated
by the 1976 Water Supply Agreement. The additional
uses referred to are Alta's 1995 extension, without Salt
Lake City's consent, of its lines to the Alpenglow Lodge,
Salt Lake City's consent in 1988 and again in 1993
to allow Alta Ski Lifts Company to use additional
water for snowmaking, and Salt Lake City's consent in
1992 to provide water to the U.S. Forest Service for
recreational purposes at the Albion Basin campground.
Because Alpenglow sits within Alta's 1976 boundaries,
extension of the lines without Salt Lake City's consent
was appropriate and is irrelevant to plaintiffs' claim of
unequal and irrational treatment. This same explanation
applies to Salt Lake City's 1988 consent for snowmaking
purposes, which was similarly limited. Finally, the City's
1992 consent to allow the Forest Service to use water
for recreational purposes and 1993 consent to allow
additional snowmaking were authorized by 1991 Salt
Lake City ordinance § 17.04.020.B, which authorized
the City to consent only to use for snowmaking or fire
protection, use by certain governmental entities on land
owned or leased by those entities, and use by residential
property owners with a spring on their property. See
Appellant's App. at 327-28. Significantly, § 17.04 prohibits
the City from consenting to any use-including extension of
Alta's water lines to the Haiks' property-other than these
three articulated uses, or amending any current permit to
enlarge the service boundary or increase the water supply.
See id. at 327. The Salt Lake City Council has made
a rational legislative determination that the particular
uses above, even if outside existing service areas, will
not result in significant harm to the watershed, whereas
increased residential and commercial use outside existing
service areas (in this case Alta's 1976 town boundaries) will
result in such damage. This classification is rational and
is related to the City's stated objective of protecting the
watershed.


*5  In short, Alta and Salt Lake City proffer they had
to draw the line somewhere, and chose to do so in the
1976 Agreement at Alta's 1976 town boundaries. They do
not claim to be seeking to stop all development in the
canyon, or even all development in Alta for that matter.
Rather, their purported objective is to curtail further
environmentally harmful development outside Alta's 1976
town boundaries. Line-drawing “inevitably requires that
some persons who have an almost equally strong claim to


favored treatment be placed on different sides of the lines.
[That] the line might have been drawn differently at some
points is” not a matter for judicial consideration. Federal
Communications Comm'n v. Beach Communications, Inc.,
508 U.S. 307, 315-16, 113 S.Ct. 2096, 124 L.Ed.2d 211
(quoting United States R.R. Retirement Bd. v. Fritz, 449
U.S. 166, 179, 101 S.Ct. 453, 66 L.Ed.2d 368 (1980)).


B. Utah Equal Protection


Article I, § 24 of the Utah Constitution states: “All
laws of a general nature shall have uniform operation.”
Utah Const. Art. I, § 24. Although this language is
dissimilar to its federal counterpart, “these provisions
embody the same general principle: persons similarly
situated should be treated similarly, and persons in
different circumstances should not be treated as if their
circumstances were the same.” Malan v. Lewis, 693 P.2d
661, 669 (Utah 1984). “First, a law must apply equally
to all persons within a class.” Id. at 670. “Second,
the statutory classifications and the different treatment
given the classes must be based on differences that have
a reasonable tendency to further the objectives of the
statute.” Id. If the relationship of the classification to
the objectives is unreasonable or fanciful, the disparate
treatment is unreasonable. Id. We presume that the state
acted on a reasonable basis. Id. at 671 n. 14. However, that
presumption does not require us to accept any conceivable
reason for the state action. Id. “Rather, we judge such
enactments on the basis of reasonable or actual ...
purpose.” Id. Additionally, a municipal corporation “does
not have a legal duty to provide water service to all
members of the public,....” Thompson v. Salt Lake City
Corp., 724 P.2d 958, 959 (Utah 1986).


Alta consistently refused to extend its water lines outside
its 1976 city limits without Salt Lake City's permission.
Thus, Alta treats all persons in the class of property
owners outside its 1976 city limits, including the Haiks,
the same. Furthermore, Alta's and Salt Lake City's actions
were reasonable.


Therefore, we hold that Alta and Salt Lake City did not
violate the Haiks' equal protection rights under either
federal or state law.
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II. Taking


*6  The Haiks contend that the district court erred in
determining no taking occurred even though they are
completely unable to build on their lots. The Haiks assert
that it is immaterial that Alta has not expressly prohibited
building in the Albion Basin because by denying them
a building permit for their lots without culinary water,
Alta has deprived them of all viable economic use of
their property. Additionally, the Haiks point out that a
regulatory taking can exist even when no exaction has
been demanded by the state and that it is immaterial that
the applicable regulations and ordinances predated their


ownership as a property owner can “come” to a taking. 4


The Haiks brought their taking claim exclusively under
Article I, § 22 of the Utah Constitution, which provides,
“Private property shall not be taken or damaged for public


use without just compensation.” 5  Utah Const. Art. I, § 22.
“This provision is broader in its language than the similar
provision in the Fifth Amendment of the United States
Constitution.” Bagford v. Ephraim City, 904 P.2d 1095,
1097 (Utah 1995). To recover, “a claimant must possess a
protectable interest in property that is taken or damaged
for a public use.” Id. See Farmers New World Life Ins.
Co. v. Bountiful City, 803 P.2d 1241, 1243-44 (Utah 1990);
Colman v. Utah State Land Bd., 795 P.2d 622, 625 (Utah
1990). In Colman, the Utah Supreme Court observed:


Many statutes and ordinances regulate what a property
owner can do with and on the owner's property. Those
regulations may have a significant impact on the utility
or value of property, yet they generally do not require
compensation under article I, section 22. Only when
governmental action rises to the level of a taking or
damage under article I, section 22 is the State required
to pay compensation.
Coleman, 795 P.2d at 627. “[A] ‘taking’ is ‘any
substantial interference with private property which
destroys or materially lessens its value, or by which
the owner's right to its use and enjoyment is in any
substantial degree abridged or destroyed.’ ” Id. at 626
(quoting State ex rel., State Road Comm'n v. District
Court, Fourth Judicial Dist. in and for Utah County, 94
Utah 384, 78 P.2d 502, 506 (Utah 1937)).


The district court found that “[t]he Haiks still have in
October 1997 what they purchased from Marvin Melville
in October of 1994: lots in Albion Basin Subdivision # 1
with appurtenant water rights limited to 50 gallons per day
per unit under the 1963 agreement. They retain the “full
‘bundle’ of property rights” they purchased.” (Appellants'
App. Vol. III at 875.) “[T]hey still lack the “one ‘strand’ of
the bundle” that their predecessor in interest also did not
have: a legal right to use water in an amount sufficient to
satisfy the health department requirement of 400 gallons
per day per unit.” Id. at 876. The district court determined
that “[t]he Haiks cannot build on their property, not
because Alta or Salt Lake City have changed the rules, but
rather because the rules remain the same.” Id.


*7  The Haiks cannot maintain a taking claim because
they did not have a protectable interest in property that
was taken or damaged by Alta's denial of a building
permit. Alta's denial of a building permit was based
on the health department requirement of 400 gallons
of water per day per unit, which the Haiks did not
meet. As the Court in Coleman pointed out, “ ‘[m]any
statutes and ordinances regulate what a property owner
can do with and on the owner's property ... yet they
generally do not require compensation....” Coleman, 795
P.2d at 627. This is but one of many such regulations.
See Smith Inv. Co. v. Sandy City, 958 P.2d 245, 253 (Utah
Ct.App.1998) (“If the ordinance and the state policies
and reasons underlying it do, within reason, debatably
promote the legitimate goals of increased public health,
safety, or general welfare, we must allow ... legislative
judgment to control.”). Furthermore, mere expectation of
municipal water service in the future is not a legal right
that constitutes property subject to taking. See Bagford,
904 P.2d at 1099 (expectation of renewal of lease not
property subject to taking). Therefore, we hold that no
taking occurred under the Utah Constitution Article I, §
22.


AFFIRMED.


All Citations


176 F.3d 488 (Table), 1999 WL 190717, 1999 CJ C.A.R.
1903
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* This order and judgment is not binding precedent, except under the doctrines of law of the case, res judicata, and collateral
estoppel. The court generally disfavors the citation of orders and judgments; nevertheless, an order and judgment may
be cited under the terms and conditions of 10th Cir. R. 36.3.


1 The Haiks initiated this action in the Third Judicial District Court in and for Salt Lake County, State of Utah. (Appellants'
App. Vol. I at 1.) Salt Lake City removed the action to federal district court. Id. at 34.


2 We assume for the purposes of this discussion only that the Haiks may maintain an equal protection claim against Salt
Lake City.


3 The Haiks initially brought their equal protection claim under both the United States Constitution and the Utah Constitution.
It is unclear whether the district court considered their equal protection claim under both state and federal law or solely
under state law. It is also unclear under which their appeal lies. However, in the interests of finality, we will consider their
claim under both federal and state law.


4 The Haiks brought this claim solely against Alta. Therefore, we will not consider the Haiks' statements on appeal that, “No
taking of the full economic use of the Haiks' property occurred until Salt Lake City denied its consent to extend water to
them in 1996. In refusing to consent, Salt Lake City went beyond what the relevant background principles would dictate
and hence worked a taking.” (Brief for Appellants at 37) (internal quotation and citations omitted).


5 Therefore, we will not consider the Haiks' appellate arguments that Alta's actions constitute a taking under the Fifth and
Fourteenth Amendments to the United States Constitution. See Brief for Appellants at 32 (“The denial of a building permit
to the Haiks constitutes a taking for which the Fifth and Fourteenth Amendments require just compensation, ....”); id. at 37.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Court of Appeals of Utah.


Kris HANSEN, Plaintiff and Appellant,
v.


The BANK OF NEW YORK MELLON and
Marlon L. Bates, Defendants and Appellees.


No. 20120010–CA.
|


May 23, 2013.


Synopsis
Background: Mortgagor brought action against bank
which purported to be a successor beneficiary under
deed of trust, and successor trustee, alleging claims of
fraud, negligent misrepresentation, breach of the covenant
of good faith and fair dealing, and improper execution
of foreclosure proceedings. The Fifth District Court,
St. George Department, G. Rand Beacham, J., granted
defendants' motion to dismiss, and mortgagor appealed.


Holdings: The Court of Appeals, Roth, J., held that:


[1] trustee was in privity with bank in a prior federal action
brought by mortgagor, for purposes of claims preclusion,
and


[2] any claim related to bank's lack of authority could have
been brought in federal lawsuit for purposes of claims
preclusion.


Affirmed.


Attorneys and Law Firms


*1026  Adam D. Ford and Matthew B. Crane, for
Appellant.


Joseph A. Skinner, for Appellee Marlon L. Bates.


Stephen C. Tingey and Elaina M. Maragakis, for Appellee
The Bank of New York Mellon.


Judge STEPHEN L. ROTH authored this Memorandum
Decision, in which Judges GREGORY K. ORME and
JAMES Z. DAVIS concurred.


Memorandum Decision


ROTH, Judge:


¶ 1 Plaintiff Kris Hansen appeals the district court's
decision to grant the respective motions to dismiss filed
by Defendants The Bank of New York Mellon (the Bank)
and Marlon L. Bates on the basis that Hansen's claims are
barred by res judicata. We affirm.


¶ 2 In 2006, Hansen executed a deed of trust on certain
property, naming Mortgage Electronic Registration
Systems, Inc. (MERS) as beneficiary. In May 2010,
the Bank, purporting to act as the beneficiary under
the trust deed, executed and recorded a Substitution of
Trustee, naming Bates as a trustee. That same month,
Bates, acting as trustee, initiated nonjudicial foreclosure
proceedings against Hansen's property on the Bank's
behalf by executing and recording a Notice of Default.


¶ 3 In August 2010, Hansen filed a federal lawsuit against
the Bank, MERS, and others, attempting to prevent
the Bank from foreclosing *1027  on his property. In
the federal lawsuit, Hansen requested declaratory relief,
claiming that the defendants, including the Bank, “did not
own a legal interest in [his] property due to the illegal
securitization of [his] ... mortgage loan.” In November
2010, the federal lawsuit was dismissed with prejudice.


¶ 4 In October 2010, MERS assigned the beneficiary's
interest in the trust deed to the Bank and recorded
the assignment. The assignment occurred after the
Substitution of Trustee and Notice of Default had been
executed and recorded in May 2010, and after Hansen had
filed the federal lawsuit in August 2010, but before the
federal lawsuit was dismissed in November 2010. Hansen
filed the complaint in the case before us in January 2011.
In his complaint, Hansen alleged claims of fraud, negligent
misrepresentation, breach of the covenant of good faith
and fair dealing, and improper execution of foreclosure
proceedings. The theory underlying Hansen's claims is
that the Bank and Bates acted without authority in
initiating foreclosure proceedings on his property in May
2010 because the Bank was not assigned the beneficiary's
interest in the deed of trust until October 2010. On
Defendants' motions, the district court dismissed Hansen's
claims with prejudice, concluding that they were barred by
res judicata as a result of the dismissal of the federal suit.
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[1]  [2]  [3]  ¶ 5 “The doctrine of res judicata
embraces two distinct branches: claim preclusion and issue
preclusion.” Mack v. Utah State Dep't of Commerce, 2009
UT 47, ¶ 29, 221 P.3d 194 (citation and internal quotation


marks omitted). Only claim preclusion is at issue here. 1


“[C]laim preclusion corresponds to causes of action,” id.
(alteration in original) (citation and internal quotation
marks omitted), and “bars a party from prosecuting in
a subsequent action a claim that has been fully litigated
previously,” In re D.A., 2009 UT 83, ¶ 33, 222 P.3d
1172 (citation and internal quotation marks omitted). A
claim is precluded in a subsequent action if (1) “both
cases ... involve the same parties or their privies,” (2) “the
claim that is alleged to be barred” was “presented in the
first suit” or “could and should have been raised in the
first action,” and (3) “the first suit ... resulted in a final
judgment on the merits.” Mack, 2009 UT 47, ¶ 29, 221
P.3d 194 (citation and internal quotation marks omitted).


¶ 6 Hansen does not dispute that the federal lawsuit
resulted in a final judgment on the merits or that he and
the Bank were both parties in the federal lawsuit. He
argues, however, that Bates, who was not a party to the
federal lawsuit, is not in privity with any of the parties to
the federal lawsuit, so res judicata cannot bar his claims
against Bates. He also argues that the claims he brings in
this case against both Bates and the Bank are not barred
under claim preclusion because those claims could not
have been raised in the federal lawsuit. We address each
argument in turn.


I. Privity


[4]  [5]  [6]  ¶ 7 Hansen first argues that Bates was
not a privy of the Bank in the federal suit. “ ‘The legal
definition of a person in privity with another, is a person
so identified in interest with another that he represents the
same legal right.’ ” Press Publ'g, Ltd. v. Matol Botanical
Int'l, Ltd., 2001 UT 106, ¶ 20, 37 P.3d 1121 (quoting Searle
Bros. v. Searle, 588 P.2d 689, 691 (Utah 1978)). “[P]rivity
depends mostly [on the parties'] relationship to the subject
matter of the litigation.” Id. (second alteration in original)
(citation and internal quotation marks omitted). Thus,
the issue is whether Bates, as the trustee under the trust
deed, represents the same legal interest as the Bank in
its capacity as the beneficiary under the trust deed in the
federal suit.


¶ 8 In arguing whether Bates and the Bank are privies,
the parties rely on the statutory definitions of a trust
deed, trustee, and beneficiary. A trust deed is a “deed ...
conveying real property to a trustee in trust to secure the
performance of an obligation of *1028  the trustor ... to
a beneficiary.” Utah Code Ann. § 57–1–19(3) (LexisNexis
2010). The beneficiary is “the person ... designated in a
trust deed as the person for whose benefit a trust deed is
given,” while the trustee is “a person to whom title to real
property is conveyed by trust deed.” Id. § 57–1–19(1), (4).


¶ 9 According to Hansen, all of the defendants in the
federal lawsuit were beneficiaries under the deed of trust.
Hansen thus argues that because Bates is not a beneficiary
under the deed of trust, he does not represent the same
legal right as the Bank. Rather, Hansen argues, Bates
is a trustee, making his interest in the deed of trust
“substantively different from that of a beneficiary.” In
particular, Hansen argues that a “trustee is not a simple
employee, agent or assign of the beneficiary but ... has
duties to the trustor or homeowner.” (Citing Russell v.
Lundberg, 2005 UT App 315, ¶ 19, 120 P.3d 541 (“In
certain circumstances ... it is possible that the trustee
is bound by a fiduciary duty to act in the interest
of the trustor.” (citation and internal quotation marks
omitted)).) The Bank and Bates point out, however, that
a trustee holds property for the benefit of the beneficiary,
namely to secure the debt owed to the beneficiary, and
that this is particularly true in the case of foreclosure
where the trustee acts at the instance and in the interest of
the beneficiary to foreclose the secured property in order
“to assure the payment of the debt secured by the trust
deed.” See id. (“A trustee's primary obligation is to assure
the payment of the debt secured by the trust deed.”).
Foreclosure is therefore a circumstance in which the duties
and interests of the trustee align with the interests of the
beneficiary and not with the trustor property owner.


¶ 10 Under the facts of this case, we agree with the
Bank and Bates that the Bank's legal interest as the
beneficiary and Bates's legal interest as the trustee are
aligned in these lawsuits. In both the federal lawsuit and
this lawsuit, Hansen has attempted to prevent foreclosure
on his property by arguing that the Bank does not have
a beneficial interest in the trust deed. Bates has acted in
his capacity as the trustee under the trust deed to foreclose
on the property for the benefit of the Bank. Accordingly,
we conclude that for purposes of this case, the Bank and
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Bates represent the same legal interest and are therefore
in privity. See, e.g., Brunson v. Bank of N.Y. Mellon, 2012
UT App 222, ¶ 4, 286 P.3d 934 (per curiam) (reasoning
that where the first lawsuit had been litigated against the
trustee under the trust deed and the second action was
brought against both the trustee and the beneficiary of the
trust deed, the second lawsuit was “against parties who
were in privity with” the parties in the first action).


II. The Claims Could Have
Been Raised in the Federal Suit


[7]  ¶ 11 Hansen next argues that the claims alleged in this
case could not have been brought in the federal lawsuit
because the facts that establish the basis for these claims


only occurred after the federal lawsuit was filed. 2  The
Bank and Bates disagree, asserting that the critical facts
upon which Hansen's claims are based occurred months
*1029  before he filed the federal lawsuit. We agree with


the Bank and Bates.


¶ 12 In essence, Hansen claims that the Bank did not
have authority to execute and record the Substitution of
Trustee appointing Bates as trustee, and consequently,
Bates lacked authority to execute and record the Notice
of Default because the beneficial interest in the trust
deed was not assigned to the Bank until months later.
Indeed, the beneficial interest in the trust deed was not
assigned to the Bank until October 2010, five months after
the Substitution of Trustee and Notice of Default were
executed and recorded in May 2010 and two months after
the federal lawsuit was filed in August 2010. As Hansen
explains it, “[t]he key factual assertion raised in the present
case is that [t]he Bank ... received its interest in [Hansen]'s
loans through an assignment of Deed of Trust [in October
2010] ..., transferring a beneficial interest in the Deed of
Trust to [t]he Bank ... yet appointed Bates and instructed
him to act as trustee five months earlier[,]” and that “Bates
accepted this appointment and attempted to act as trustee
on behalf of [t]he Bank even though he should have known
that the [B]ank did not yet have authority to act.”


¶ 13 Thus, according to Hansen, “[t]hese causes of action
each depend on the [a]ssignment that occurred after the
[federal lawsuit] was filed.” But in reality, Hansen's claims
actually depend on the allegation that the Bank and Bates
lacked authority in May 2010, not that the authority was
finally conveyed with the beneficial interest months later
in October. In other words, the alleged lack of authority
was a fact in existence at the time the federal suit was
filed in August 2010, regardless of the timing of the later
assignment or whether a subsequent assignment occurred
at all. In fact, the October 2010 assignment seems largely
irrelevant to the lack of authority issue because it had no
effect on the status of the Bank and Bates in May 2010,
and its later occurrence changed that status only from that
point forward. Because that critical fact existed as early as
May 2010 and well through the August 2010 filing date,
we conclude that the claims alleged in the case before us
could have been brought in the federal lawsuit.


¶ 14 Given the substance of Hansen's claims, the question
arises whether Hansen knew or reasonably should have
known about the nonexistence of the assignment after
May 2010, based on his knowledge that the Bank and
Bates had executed and recorded the Substitution of
Trustee and Notice of Default. But notably, Hansen has


not presented such an argument on appeal. 3  We therefore
limit our analysis to the arguments Hansen has actually


raised. 4


¶ 15 Hansen does not otherwise challenge the district
court's decision. Because we conclude that Bates was in
privity with the Bank's position in the federal lawsuit and
Hansen's claims in this case could have been brought in
the federal action, we hold that the district court correctly
dismissed Hansen's claims as being barred by res judicata.


¶ 16 Affirmed.


All Citations


303 P.3d 1025, 735 Utah Adv. Rep. 29, 2013 UT App 132


Footnotes
1 In his brief, Hansen also addressed the issue preclusion branch of res judicata. But because we affirm the district court's


decision on the basis of claim preclusion, we need not reach the question of issue preclusion. Further, the parties
only presented arguments under claim preclusion to the district court, and the Defendants have similarly limited their
arguments on appeal.
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2 In challenging the “same claim” element of claim preclusion, Hansen argues that the claims alleged in this lawsuit could
not have been brought in the federal lawsuit because these claims are based on facts that did not exist at the time he
brought the federal lawsuit. Hansen does not argue that the claims alleged in this lawsuit should not have been brought in
the federal lawsuit because they arise out of a different transaction or set of operative facts. See generally Mack v. Utah
State Dep't of Commerce, 2009 UT 47, ¶ 30, 221 P.3d 194 (“Claims or causes of action are the same as those brought
or that could have been brought in the first action if they arise from the same operative facts, or in other words from the
same transaction.” (citing Restatement (Second) of Judgments § 24 (1982))). Based on a cursory review, it appears that
Hansen's claims raised in this lawsuit and in the federal lawsuit are part of the same transaction or set of operative facts.
See id.; see also Brunson v. Bank of N.Y. Mellon, 2012 UT App 222, ¶¶ 2, 5, 286 P.3d 934 (per curiam) (reasoning that
where the first lawsuit raised issues related to securitization and the second lawsuit raised claims of wrongful foreclosure
and both lawsuits were brought to prevent foreclosure of the same loan involving the same property, the claims brought in
both lawsuits were the same for res judicata purposes). But because Hansen does not raise this issue in any meaningful
way, we will not consider the issue more thoroughly. See generally Utah R.App. P. 24(a)(9).


3 In his complaint, Hansen alleges that Defendants misrepresented their authority to initiate foreclosure proceedings on
the property and that he reasonably relied on those misrepresentations. He did not allege in his complaint nor argue in
opposing Defendants' motions to dismiss that he did not know or reasonably could not have known that the Bank had
not been assigned the beneficiary's interest in the trust deed. We therefore decline to consider this issue.


4 Another fact that Hansen argues did not exist when he filed the federal lawsuit is that in January 2011, Defendants
scheduled a foreclosure sale. According to Hansen, he could not have pleaded a claim for “improper execution of
foreclosure proceedings,” as he has done in this case, without the occurrence of that fact. However, Defendants initiated
foreclosure proceedings by recording a Notice of Default in May 2010. Were the foreclosure proceeding to move forward,
it would be inevitable that a foreclosure sale would eventually be scheduled. Thus, Hansen has not convinced us that
the scheduling of a foreclosure sale is a new fact that gave rise to a claim that would not otherwise have been available
to him, particularly because this claim, like the others, is based on the theory that Defendants acted without authority in
executing and recording the Notice of Default in May 2010.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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471 F.3d 1142
United States Court of Appeals,


Tenth Circuit.


Julian HATCH, doing business as Freedom
From Religion; Lynne Mitchell, doing


business as Match, Plaintiffs-Appellants,
v.


BOULDER TOWN COUNCIL; Boulder
Planning Commission, Defendants-Appellees.


No. 04-4124.
|


Dec. 19, 2006.


Synopsis
Background: Landowners brought action against town
council and planning commission, alleging constitutional
violations concerning zoning, permitting, and road
maintenance issues. The United States District Court
for the District of Utah, Paul G. Cassell, J., 2004
WL 724375, granted summary judgment in favor of
defendants. Landowners appealed.


[Holding:] The Court of Appeals, Tymkovich, Circuit
Judge, held that landowners were barred from bringing
any claim involving identical facts or evidence that arose
prior to filing of state court action.


Affirmed in part, reversed in part, and remanded.


Attorneys and Law Firms


*1143  Submitted on the briefs: *


Budge W. Call, Salt Lake City, Utah, for Plaintiffs-
Appellants.


Craig T. Wentz and Barton Kunz of Christensen & Jensen,
P.C., Salt Lake City, Utah, for Defendants-Appellees.


Before TYMKOVICH, PORFILIO, and BALDOCK,
Circuit Judges.


Opinion


TYMKOVICH, Circuit Judge.


Plaintiffs Julian Dean Hatch and Lynn Mitchell are
residents of and property owners in the town of Boulder,
Utah. They filed this civil rights complaint against
defendants in January 2001, alleging a plethora of
constitutional violations concerning zoning, permitting
and road maintenance issues. The district court concluded
that most of plaintiffs' claims were barred by res judicata
(claim preclusion) based on prior suits filed in the
federal district and Utah state courts. The court further
concluded that plaintiffs' remaining claims should be
dismissed for various other reasons, including lack of
ripeness, conclusory allegations, and failure to state a
claim under 42 U.S.C. § 1983. Plaintiffs now appeal
from the court's order denying their motion for summary
judgment and granting the defendants' *1144  cross


motion for summary judgment. 1


Faced with a thirty-eight page, verified first amended
complaint containing sixty-nine separate paragraphs of
factual allegations, the district court attempted to unravel
the knot by essentially dividing plaintiffs' lengthy factual
allegations into two pieces. First, it determined that
the doctrine of claim preclusion barred all of plaintiffs'
claims that were based on facts that arose prior to final
judgment in the former actions. Second, it determined that
the remaining claims, which arose after final judgment
in the prior actions, could be resolved on the merits.
Unfortunately, this method of applying claim preclusion
created certain problems we cannot resolve on appeal. We
must therefore reverse the disposition of some of plaintiffs'


claims, and remand them for further consideration. 2


Our four-part analysis begins by describing the issues
litigated in the two prior actions. We then set out the
applicable Utah and federal law of claim preclusion. Next,
we apply that law to the claims asserted in plaintiffs'
current complaint. Finally, we review the district court's
analysis of the claims it found were not precluded by the
prior actions.


I. Issues litigated in prior actions


A. September 26, 1996 § 1983 Suit
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In 1996, Hatch filed a 42 U.S.C. § 1983 civil rights
suit in Utah federal district court against Boulder, its
mayor, town clerk, and members of its town council. His
complaint charged, among other things, that in June 1995,
Boulder enacted a business license ordinance without
complying with Utah's Open and Public Meetings Act,
and that his business, “Freedom from Religion” (FFR),
which had been engaged in selling beer prior to the
enactment of this ordinance, should have been allowed to
continue selling food and beer.


Hatch further alleged that the Town Council passed
a second ordinance restricting the sale of alcoholic
beverages that limited to two the number of new class
A liquor licenses that could be issued. Hatch contended
that the Town Council failed to comply with the Open
and Public Meetings Act when it passed this ordinance.
He also contended that on July 31, 1995, the Town Clerk
approved beer license applications on behalf of other
businesses, but not FFR.


On August 10, 1995, the Town Council met and imposed
a requirement on FFR that it obtain approval from the
Department of Agriculture and the Health Department
before selling food from its premises. Hatch contended
that this requirement was essentially a pretext to run him
out of business. Eventually, on September 22, 1995, the
Council issued FFR a business license, authorizing it to
conduct “Retail sales of food and camping supplies.”
Aplee. Supp.App., Vol. I at S-199. Hatch contended that
the unjustified delay in issuing him a business license, and
the limited nature of the license ultimately issued, deprived
FFR of “its constitutionally *1145  protected property
right to maintain its business, which includes the right to
sell beer.” Id. at S-200.


Apparently, Hatch later added a claim that Boulder
violated his due process rights by interfering with his


business sign. 3  Hatch's claims proceeded to jury trial. 4


On April 14, 1999, a jury entered a special verdict, finding
that the Town had failed to give Hatch due process in
connection with his retail business, his camping business,
and his business of selling beer. It rejected his claim,
however, that the Town had violated due process in
connection with the maintenance of his sign. The jury
awarded Hatch a total of $86,000 in actual damages for
these alleged violations. It does not appear that either
party appealed from this verdict.


B. July 12, 1999 Petition for Review


Hatch and Mitchell were petitioners in a “Petition for
Review of Decision on Conditional Use Permits and
Request for Injunctive Relief,” filed in Utah state court
against Boulder and its Town Planning Commission in
1999. They requested judicial review of the conditional use
permits the Boulder Town Planning Commission granted
on February 10, 1999, to their neighbors and adjacent
land owners, Sam Stout and Rhea Thompson, for their
construction business. They complained that the permits
had been granted in an arbitrary, capricious, and illegal
manner, including the Commission's failure to adopt an
official map setting forth commercial districts and a plan
for future development.


The state district court determined that Boulder's zoning
ordinance was not arbitrary, capricious, or illegal, that
the commercial designations in the ordinance were legal
and not ambiguous, and that the Town had properly
awarded the challenged conditional use permits. Hatch
and Mitchell appealed to the Utah Court of Appeals,
which reversed the district court on the validity of the
zoning ordinance, finding that the Town had failed to
present any evidence that a proper zoning map had
accompanied the text of the zoning ordinance when it
was presented to the public and to the Town Council for
approval. Hatch v. Boulder Town Council, 21 P.3d 245, 248


(Utah Ct.App.2001). 5  In light of this holding, it found
plaintiffs' remaining claims moot. Id. at 249.


II. Law of claim preclusion


A. Claim-splitting principle


Before discussing the specific elements of Utah and federal
law of claim preclusion, we narrow our focus to the key
issue in this case. Although plaintiffs attack the district
court's claim preclusion analysis on a number of points,
we perceive the key issue to be whether plaintiffs' current
complaint represents an impermissible attempt to split
their claims. Stone v. Dep't of Aviation, 453 F.3d 1271,
1278 (10th Cir.2006) (“A plaintiff's obligation to bring all
related claims together in the same action arises under
the common law rule of claim preclusion prohibiting the
splitting of actions.”).
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*1146  The Restatement (Second) of Judgments § 24
(1982) enunciates the general rule concerning “claim
splitting”:
(1) When a valid and final judgment rendered in an action
extinguishes the plaintiff's claim pursuant to the rules of
merger or bar ... the claim extinguished includes all rights
of the plaintiff to remedies against the defendant with
respect to all or any part of the transaction, or series of
connected transactions, out of which the action arose.


(2) What factual grouping constitutes a “transaction”, and
what groupings constitute a “series”, are to be determined
pragmatically, giving weight to such considerations as
whether the facts are related in time, space, origin, or
motivation, whether they form a convenient trial unit, and
whether their treatment as a unit conforms to the parties'
expectations or business understanding or usage.


(emphasis added).


The question for us, then, is whether the facts that
form the basis of plaintiffs' current claims (the 2002
amended complaint) are part of the same “transaction”
they asserted in the previous actions. This question is
determined by the manner in which the facts constituting
the transaction are grouped. As will be demonstrated, the
district court grouped all facts arising prior to the final
judgments in the previous actions as a single transaction.


B. Choice of preclusion law


In the case of a state court judgment, the state law where
the judgment was entered (here, Utah) applies. See 28
U.S.C. § 1738 (full faith & credit statute); Fox v. Maulding,
112 F.3d 453, 456 (10th Cir.1997) (“We must, therefore,
ascertain what preclusive effect [Utah] would give its own
decision before we may know what effect it should be
given in the federal court.”) (quotation omitted). In the
case of the § 1983 suit, federal law of preclusion applies.
Yapp v. Excel Corp., 186 F.3d 1222, 1226 (10th Cir.1999).


C. Utah claim preclusion law


[1]  Under Utah law:
In order for claim preclusion to bar a subsequent cause of
action, a plaintiff must satisfy three requirements:


First, both cases must involve the same parties or their
privies. Second, the claim that is alleged to be barred must
have been presented in the first suit or must be one that
could and should have been raised in the first action.
Third, the first suit must have resulted in a final judgment
on the merits.... All three elements must be present for
claim preclusion to apply.


Macris & Assocs., Inc. v. Neways, Inc., 16 P.3d 1214, 1219
(Utah 2000).


1. Same parties or their privies


[2]  It is uncontested that both plaintiffs were parties to
the 1999 Utah action. This element of claim preclusion
analysis is therefore satisfied.


2. Claims that could and should have been raised


Plaintiffs advance three reasons why their claims in this
action either could not or should not have been raised in
the earlier, state court action. First, the suits are not the
same cause of action. Second, the action for judicial review
they pursued in state court “does not provide for damages
or the relief contemplated under § 1983; and does not
provide for the other claims asserted, such as procedural
due process and the right to a meaningful hearing under
federal law.” Aplt. Opening Br. at 41. Third, they were not
obligated *1147  to raise claims that arose after the filing
of their complaint in the earlier action.


Only plaintiffs' first and third arguments have merit and
therefore limit the application of claim preclusion to their
claims.


a. Same cause of action


[3]  [4]  “[F]or the doctrine of res judicata to preclude
a subsequent cause of action ... the cause of action in
the present suit must be identical to the one brought in
the prior suit.” Macris, 16 P.3d at 1221. “Identity” does
not refer to an exact identity between the legal theory
of the claims brought in the first and second actions;
rather, the question is whether there is an “identity of
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facts and evidence between the two claims.” Id. Here,
the district court was mistaken in failing to recognize the
lack of identity between the facts and evidence underlying
some of the claims raised in the prior state court action
and those raised in this action, a factor that should


have prevented the application of claim preclusion. 6


On remand, therefore, the district court should carefully
analyze this element as it pertains to each of the claims we
remand for further consideration.


b. Availability of relief


Plaintiffs' second argument, once appropriately narrowed,
is easily resolved. It is essential to notice the scope of
plaintiffs' argument on appeal. They are not arguing
that the limited nature of a proceeding for review of a
conditional use permit under Utah law did not permit
them to raise unrelated claims, such as their claims
about hindrance of subdivision development, denial of
a beer license, being excluded from the city library, etc.
They simply argue that their federal constitutional claims
pertaining to the conditional use permit could not have
been brought in a petition for review proceeding.


Although the statute under which plaintiffs sought judicial
review, Utah Code Ann. § 10-9-1001 (subsequently
renumbered as Utah Code Ann. § 10-9a-801), does
not expressly provide an opportunity to raise federal
constitutional claims, the Utah courts have considered
and determined both state and federal constitutional
claims in actions for review of, or challenging, municipal
land use decisions. See, e.g., Anderson v. Provo City
Corp., 108 P.3d 701, 707-09, 710 (Utah 2005) (addressing
state equal protection and federal right-to-travel claims);
Patterson v. Am. Fork City, 67 P.3d 466, 473-76 (Utah
2003) (considering federal equal protection and due
process claims). Plaintiffs rely specifically on Utah Code
Ann. § 10-9a-801(3)(a)(ii), which states that “the courts
shall ... determine only whether or not the decision,
ordinance, or regulation is arbitrary, capricious, or
illegal.” (emphasis added). The district court reasoned
that this language refers only to the standard of review,
and does not limit the type of ancillary, constitutional
matters that a court conducting a review of a municipal
land use decision may consider. We agree.


c. Filing date and claim-splitting


The district court found that plaintiffs could have and
should have included in the Utah case all of their claims
that arose from facts that occurred prior to the resolution
of the Utah state court proceeding. See Aplt.App. at 450
(emphasis added) *1148  (“To the extent[ ] that a few of
plaintiffs' federal § 1983 claims arise from alleged facts
occurring subsequent to the resolution of the state court
action, such claims are not precluded under the court's
claim preclusion analysis.”). This finding, however, does
not follow from the applicable Utah law.


In Macris, 16 P.3d at 1219, the defendant argued that the
plaintiff's claims were barred by claim preclusion because
they had not been included in a prior action, and the
plaintiff “knew of its claims against [defendant] before the
trial in Macris I began and should therefore have amended
its complaint in that action and asserted the claims now
pursued in the present action.” Id. (emphasis in original).
The Utah Supreme Court rejected this argument, holding
instead that “a plaintiff need only include claims in a suit
for res judicata purposes if the plaintiff was aware of the
facts upon which the later claims were based at the time
the first suit was filed.” Id. at 1220 (emphasis added).


Plaintiffs filed their Utah state court action on July 12,
1999. Thus, any causes of action based on facts that
occurred after that date need not have been included in
the case for claim-preclusion purposes. This differs from
the district court's conclusion, which would have barred
any claims that arose prior to November 10, 1999, when
the state court ruled in favor of plaintiffs on their claims.
Although this is a difference of only four months, it is a
difference required under Utah law.


3. Final judgment on the merits


Plaintiffs also contend that the prior state proceeding
did not result in a final judgment on the merits of
their claims. The Utah Court of Appeals, after ruling
in plaintiffs' favor on the invalidity of Boulder's zoning
ordinance, stated “[t]he ordinance's invalidity renders
moot [plaintiffs'] other claims.” Hatch, 21 P.3d at 249.
Defendants argue that this is in fact a “judgment on the
merits,” as to the invalidity of the zoning ordinance claim.
Plaintiffs argue, however, that since the prior judgment
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did not adjudicate their other claims on the merits (it
merely found them moot), the judgment cannot have a
preclusive effect on the claims that the court found moot,
or any other claims they might have raised.


Had the state court resolved plaintiffs' claims entirely on
mootness grounds, there would be no final judgment from
which claim preclusion could result, because Utah follows
the general rule that a dismissal for lack of jurisdiction
does not bar another action by the plaintiff on the same
claim. Snyder v. Murray City Corp., 73 P.3d 325, 332-33
(Utah 2003); Gibson v. Utah State Teachers' Ret. Bd., 99
Utah 576, 105 P.2d 353, 355 (1940). See also Restatement
(Second) of Judgments § 20(1)(a). A final judgment that
found some claims moot, however, and resolved at least
one of them on the merits, is different. The final judgment
here, on one of plaintiffs' claims, satisfied the requirement
of a final judgment for claim-splitting rules. We believe
the Utah courts would conclude that the judgment had a
preclusive effect as to any claims that should have been
brought, but were not.


4. Conclusion


The disposition of the prior state court action bars Hatch
and Mitchell from bringing any claim involving identical
facts or evidence that arose prior to the filing of their Utah
state court action on July 12, 1999.


D. Federal law of claim preclusion


If the judgment reached in the prior federal suit only
barred claims that accrued prior to the filing of Hatch's
September *1149  1996 complaint, it would not preclude
any of plaintiffs' claims. Since the district court broadly
determined that the judgment also barred any claims
that could have been raised prior to the April 1999 final
judgment in the prior suit, however, we discuss the relevant
law, to permit the district court to apply the law more
narrowly on remand.


[5]  Under federal law, the application of claim preclusion
requires that three elements be satisfied: “(1) a judgment
on the merits in the earlier action; (2) identity of the
parties or their privies in both suits; and (3) identity of
the cause of action in both suits.” Yapp, 186 F.3d at 1226.
The district court correctly noted that the prior federal


court judgment involved only Hatch and therefore did not
preclude any claims by Mitchell in this case. The only
meritorious argument that Hatch makes pertains to the
third element: whether the cause of action sought to be
precluded is identical with that raised in the prior action.


Hatch makes two arguments on this point. First, he argues
that “[t]he actions alleged by Hatch in this case could
not have been raised in Hatch I [the § 1983 suit], because
they occurred after September 1996 when Hatch I was
filed.” Aplt. Opening Br. at 38. Second, he argues that
the only “issues” actually presented in the first case were
those involving Hatch's business license for beer sales and
camping in 1995, and the destruction of his sign in 1995. In
other words, Hatch asserts that the causes of action now
advanced are not identical with those that were litigated
in the prior action, and that therefore claim preclusion
should not apply.


1. Arising after September 1996 filing date


[6]  [7]  This circuit has adopted the transactional test
contained in the Restatement (Second) of Judgments §
24. Yapp, 186 F.3d at 1227. “The transactional approach
provides that a claim arising out of the same ‘transaction,
or series of connected transactions' as a previous suit,
which concluded in a valid and final judgment, will be
precluded.” Id. “What constitutes the same transaction or
series of transactions is ‘to be determined pragmatically,
giving weight to such considerations as whether the facts
are related in time, space, origin, or motivation, whether
they form a convenient trial unit, and whether their
treatment as a unit conforms to the parties' expectations
or business understanding or usage.’ ” Id. (quoting
Restatement § 24).


Just as in the case of Utah state preclusion law, a question
is presented under federal claim preclusion law about the
cutoff date for Hatch's responsibility to add all available
claims to his prior complaint. The district court concluded
that the April 14, 1999, judgment in the prior § 1983 suit
precluded any claims based on facts that were available to
Hatch before that date. Aplt.App. at 444 (“To the extent
that the complaint in this case raises federal claims by
Hatch based on facts occurring prior to the conclusion of
his previous § 1983 action, such claims are dismissed with
prejudice.” (emphasis added)). The question, however, is
not whether the claims raised in Hatch's new complaint
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are based on facts that occurred prior to the conclusion of
his previous action. Instead, it is whether the new claims
arose out of the same transaction as the claims in the prior
action, and should therefore have been included in the
prior action.


Under the transactional test, a claim should not be
precluded merely because it is based on facts that arose
prior to the entry of judgment in the previous action.
See Mitchell v. City of Moore, 218 F.3d 1190, 1202 (10th
Cir.2000) (stating in dicta *1150  “we agree with those
courts holding the doctrine of claim preclusion does not
necessarily bar plaintiffs from litigating claims based on
conduct that occurred after the initial complaint was filed”
in the previous suit.). The filing of the plaintiff's complaint
frames the scope of litigation, establishing a transactional
nexus into which facts and claims are fitted or excluded
for purposes of claim preclusion. “New” claims, arising
after the complaint has been filed, but before judgment,
may be excluded from this transactional nexus, and thus
be litigated in a subsequent action. As the Second Circuit
has explained:


For purposes of res judicata, the scope
of litigation is framed by the complaint
[in the prior action] at the time it is
filed. The res judicata doctrine does not
apply to new rights acquired during
the action which might have been, but
which were not, litigated. Although
a plaintiff may seek leave to file a
supplemental pleading to assert a new
claim based on actionable conduct
which the defendant engaged in after
a lawsuit is commenced, he is not
required to do so.


Computer Assocs. Int'l, Inc. v. Altai, Inc., 126 F.3d 365,
369-70 (2d Cir.1997) (citations and quotation omitted).
See also Mitchell, 218 F.3d at 1202-03 (suggesting, in dicta,
that this court would follow Second Circuit's approach;


and collecting cases). 7  See also, e.g., Rawe v. Liberty Mut.
Fire Ins. Co., 462 F.3d 521, 530 (6th Cir.2006) (following
majority rule that “the opportunity to file a supplemental
complaint [to allege ongoing alleged wrongdoing] is not an
obligation”); 18 Charles Alan Wright, Arthur R. Miller, &
Edward H. Cooper, Federal Practice & Procedure § 4409,
at 213 (2d ed.2002) (same).


[8]  This does not mean, however, that a plaintiff can
avoid supplementing his complaint with facts that are
part of the same transaction asserted in the complaint,
in the hope of bringing a new action arising out of
the same transaction on some later occasion. Under the
transactional test, a new action will be permitted only
where it raises new and independent claims, not part of the
previous transaction, based on the new facts. See Storey
v. Cello Holdings, LLC, 347 F.3d 370, 384 (2d Cir.2003)
(“Where the facts that have accumulated after the first
action are enough on their own to sustain the second action,
the new facts clearly constitute a new ‘claim,’ and the
second action is not barred by res judicata.” ) (emphasis


added). 8  Thus, any claims that Hatch now asserts that
are part of the same transaction asserted in his previous
complaint should be precluded, while new and independent
claims may go forward.


We further note that even if Hatch has raised a new and
independent claim, this claim could still be precluded, if it
falls under one of several exceptions to the rule that only
claims related to the existing transaction are precluded.
Such exceptions arise, for example, where the judgment
entered in the prior action (1) incorporated *1151  a
settlement intended to govern future, related transactions
between the parties, see 18 Wright, Miller & Cooper,
Federal Practice & Procedure § 4409, at 220; (2) resolved
claims for declaratory or injunctive relief dealing with
conduct persisting through trial or into the future, see id.
at 221; or where (3) “the object of the first proceeding was
to establish the legality of the continuing conduct into the
future,” id. at 232; see also Monahan v. N.Y. City Dep't of
Corr., 214 F.3d 275, 288-89 (2d Cir.2000).


2. Identity with previous causes of action


Hatch's second argument, that his new causes of action
are not “identical” to those previously litigated, is also
governed by the transactional test. The causes of action
need not be “identical” in the sense that they raise the
same claims based on the same facts. All that is required
is that they arise “out of the same ‘transaction, or series of
connected transactions' as [the] previous suit.” Yapp, 186
F.3d at 1227. This also is a matter for the district court to
resolve on remand.
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3. Conclusion


On remand, the district court should therefore consider
whether the facts on which Hatch bases his new claims
are part of the same transaction as those asserted
in his previous complaint, or whether they give rise
independently to a new claim. If the new claim is
independent, the district court should consider whether
any of the above-mentioned exceptions applies to the
prior judgment in favor of Hatch. If the claims are
not part of the same transaction and if no exception
applies, then only those claims that accrued prior to the
filing of Hatch's complaint, in September 1996, should be
considered precluded in the current action by the prior §
1983 suit.


III. Application
We review the district court's application of the
substantive law of claim preclusion de novo. Wilkes v.
Wyo. Dep't of Employment, 314 F.3d 501, 503 (10th
Cir.2003). The court concluded that plaintiffs were not
precluded from bringing claims based on the factual
allegations contained in paragraphs 57-61 and 66-69 of
their complaint. It further concluded that plaintiffs' claims
based on the remaining paragraphs of their complaint
were barred by claim preclusion principles. We conclude
that the following claims were precluded by the judgment
reached in the prior state action, filed in July 1999:


A. Land Use Ordinance (complaint
¶ 14-19; 22; 24-30; 49; 51; 54-61; 66)


Plaintiffs contend that defendants illegally passed an
unconstitutional land use ordinance (LUO) to restrict
their use and enjoyment of their properties, and enforced
the ordinance in an arbitrary and capricious manner.
Specifically, plaintiffs complain that the LUO, adopted
May 29, 1998, designates their properties (containing
existing commercial development) as residential areas,
restricted to single family houses. They claim that the
LUO does not permit them to obtain a conditional use
permit for commercial use, does not allow any variances,
and contains no provision for appeal. Finally, they assert
that there is no actual, designated commercial zone in
the town of Boulder to which they can relocate their
businesses.


Plaintiffs also assert that the May 1998 LUO was defective
(among other reasons) because it was not accompanied
by a map. They complain that the Boulder Planning
Commission made changes to the LUO, without proper
notice to plaintiffs or to the public. They further complain
that they *1152  were not permitted to appeal to
the Board of Adjustment from decisions made at two
November 1998 Town Council hearings that modified the
LUO. Finally, plaintiffs contend that on March 8, 2000,
the Town adopted a new LUO, which states that “no
actual Commercial zone physically exists,” Aplt.App. at
35, and that any commercial development would require
a conditional use permit. They claim that this effectively
foreclosed their ability to develop their properties, because
no conditional use permits are permitted in their zone for
commercial use, and because non-conforming uses are no
longer permitted under the LUO.


A major portion of this claim is precluded by plaintiffs'
prior state court action. Plaintiffs should have raised
their existing zoning issues with Boulder at the same
time as they raised their complaints about the issuance
of conditional use permits. Their complaint about the
permits in 1999 rested on the same types of assertions of
illegalities by the Town that they complain of now. The
only exception appears to involve the Town's actions in
March 2000, concerning the revised LUO, which could
not have been raised in the prior action.


B. General Plan Map (complaint ¶ 16-19; 22; 47)


Boulder adopted a General Plan in December 1997, using
an existing use map that had been designated for official
use by the Town in connection with the Plan. Plaintiffs
contend that the designation of this map violated Utah
statutes.


Plaintiff Mitchell complains that she attended a Boulder
Planning Commission Meeting on January 22, 1998, at
which she discovered that the General Plan Map had
been “colored in” showing existing commercial properties.
Plaintiffs' properties, however, had not been colored in as
existing “commercial” properties.


On January 28, 1998, plaintiffs made a request to purchase
a copy of the General Plan Existing Use Map. Boulder
responded on February 10, 1998, stating that the map
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would need to be copied, but that this would be difficult
because it was a large map. Plaintiffs sent letters to various
defendants on March 3, March 15, and May 27, 1998,
concerning the map problems and the failure to renew
their business licenses. These letters were not answered.


Plaintiffs state that at the February 10, 1999, Planning
Commission meeting, the Commission reviewed a
different map, also known as the “Boulder Town Existing
Land Use Map,” created by the Five County Government
Association in January 1999. This map showed plaintiffs'
properties as existing commercial use. The Commission,
however, refused to adopt this map because the Town
Council stated it was incorrect.


Plaintiffs' “General Plan Map” claims are precluded by
the prior state court action. This is true for the same
reasons we have stated in connection with the new LUO
claims. The General Plan Map allegations could have and
should have been raised at the same time as the conditional
use permit claims in their prior state court action, filed in
July 1999.


C. Boulder Excavating Company (complaint
¶ 31-41; 43-46; 50; 52; 65; 67-68)


Plaintiffs complain that since September 1998, Boulder
has permitted Boulder Excavating Company (BEC), a
heavy construction business with buildings and a storage
yard, to be located next to plaintiffs' property in the
medium-density residential district, notwithstanding the
Town Council's refusal to designate Mitchell's property as
existing commercial on the General Plan map. Plaintiffs
also complain *1153  that BEC was permitted to erect
business signs, notwithstanding a lack of sign permits,
and was granted a business license in November 1998,
notwithstanding the lack of a conditional use permit.


On February 10, 1999, the Planning Commission granted
conditional use permits to BEC. Plaintiffs assert that
the Commission did not fully address their issues, and
that the few limitations placed on the permit have not
yet been implemented. Plaintiffs filed an appeal from
the grant of the permits with the Town Clerk. They
complain that the Commission permitted BEC to continue
its operations even though their appeal was pending. They
further contend that although they filed a government
records request for the permits, they did not receive copies


of the permits until after the appeal period had expired.
Plaintiffs state that when they received the permits, they
discovered that Boulder had waived items required by the
LUO, without any discussion at the meetings, effectively
sandbagging their appeal.


On June 1, 1999, Boulder mailed plaintiffs notice of a
Town meeting set for the next day, at which their appeal
of BEC's conditional use permit would be discussed.
Plaintiffs were out of town, did not know that their
appeal would be discussed, and were unable to attend the
meeting. BEC's attorney was permitted to speak about the
appeal, in plaintiffs' absence.


Plaintiffs were permitted to tell their side of the story at
a June 17, 1999 Town meeting, at which BEC's attorney
was not present. They complain, however, that copies
of the LUO, the zoning map, and the General Plan
existing use map were not available at the meeting. The
Town Council denied plaintiffs' appeal and upheld the
Planning Commission's decision to issue BEC conditional
use permits.


Plaintiffs complain that on July 14, 1999, BEC filed a
building permit application to construct a building to
house a company backhoe and other equipment. They
contend that the permit application was defective because
it was not properly filled out for a commercial building,
but that the Town Building Official nevertheless allowed
the construction to go forward. They also complain that
the building was built in a public right of way blocking the
street leading to the Mitchell property.


Plaintiffs contend that the Town, knowing that their LUO
had been declared unconstitutional by the Utah Supreme
Court and that a new LUO was about to be passed,
contacted BEC and obtained applications from them for a
wide variety of businesses, including an RV park, lodging,
cabins, tent sites, a gift shop, an arcade, a swimming
pool, a commercial greenhouse, and a hog farm. Plaintiffs
contend that these uses are inconsistent with the General
Plan and the LUO. The applications were accepted in late
February 2001, and the Town passed a temporary LUO
on February 28, 2001. Plaintiffs contend that the Town
violated Utah law by approving these applications, when
a temporary LUO is designed only to preserve the status
quo.
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Nearly all of this claim is precluded, because it is
essentially identical to the claim plaintiffs previously
litigated in state court, or because it involves allegations
that could have and should have been made in the previous
action. The only exception appears to be the allegations
involving the July 14, 1999 permit applications and other
permit applications approved in February 2001, which
could not have been raised in the previous action.


D. Remaining claims


The remaining claims contained in plaintiffs' complaint
do not appear, on the record *1154  before us, to be


subject to claim preclusion. 9  This is true either to the
extent they arose after the filing of the complaint in the
previous actions, or because there is not a sufficient factual
nexus between those claims and the previous actions that
the claims should have been brought in the prior actions.
It may be, however, that the district court would conclude
otherwise after careful application of the rules set forth
in this opinion. It may also be true that these claims
actually were litigated in either or both of the previous
actions, thus precluding either Hatch or both plaintiffs
from bringing them now. If defendants can establish this
with appropriate evidence, these claims would also be
precluded. Additionally, defendants may also have other
defenses that the district court did not reach as to these
claims, such as the statute of limitations, or plaintiffs'
failure to state a claim for constitutional violations.


IV. Analysis of non-precluded claims
The district court determined that the allegations
contained in nine paragraphs of plaintiffs' complaint
(paragraphs 57-61 and 66-69) were not precluded by either
of the prior suits. The court granted summary judgment
to the defendants on these allegations, however, finding
that they were “in reality, local land disputes which are
better reviewed under state law” rather than § 1983 claims.
Aplt.App. at 452.


“We review the district court's grant of summary judgment
de novo, applying the same legal standard that should
have been used by the district court.” Rivera v. City
& County of Denver, 365 F.3d 912, 920 (10th Cir.2004)
(quotation and alteration omitted). Summary judgment
is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the


affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to
judgment as a matter of law.” Fed.R.Civ.P. 56(c).


A. Paragraphs 57 to 61


Plaintiffs contend that they attempted on many occasions,
from January 1998 forward, to obtain a copy of the
General Plan Map. They claim they were finally provided
a copy in February 2000. They assert, however, that this
map is flawed and inaccurate and should not be viewed
as an appropriate zoning map for the LUO. They further
assert that defendants have failed to mark their properties
in red on the General Plan map; that defendants clarified
the LUO after claiming that it was already “clear” during
the course of the prior litigation brought by plaintiffs;
that Boulder has improperly classified their property as
high-density residential; and that this zoning classification
prohibits them from applying for commercial conditional
use permits. They further assert that without a designated
commercial zone in the town, they cannot relocate their
businesses.


*1155  We agree with the district court's analysis.
These claims should be exhausted administratively and/
or pursued through appropriate zoning appeals and other
measures, rather than being brought initially as § 1983
claims. Plaintiffs also failed to show that they attempted
to apply for a conditional use permit. Thus, their claims
appear to be unripe and/or premature.


B. Paragraphs 66 through 69


In these paragraphs of their first amended complaint,
plaintiffs assert that after the Utah Court of Appeals
ruled that the existing LUO was illegal, Boulder passed
a temporary LUO. They assert that prior to passage of
the new LUO, the Town contacted BEC and the Stouts
and accepted business license applications from them for
a wide variety of businesses, in order to grandfather these
businesses in before the new LUO was in place. Plaintiffs
further assert that the Town subverted the purpose of
a temporary LUO, which is to preserve the status quo,
by issuing conditional use permits under the emergency
ordinance, and by deciding that conditional use permits
provided under the former LUO were still valid.
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The district court found that these allegations were
conclusory and did not state a claim for relief under §
1983. When asked at his deposition whether he had any
specific knowledge of Boulder's having encouraged BEC
and Stout to file the applications, Hatch admitted that
he did not. Aplee. Supp.App., Vol. I at S-74 (depo. p.
140). Similarly, Mitchell denied any personal knowledge
that it was Boulder that urged the Stouts to file the
applications. Id. at S-133, 134 (depo. pp. 136-37). We


agree with the district court that summary judgment was
properly granted as to these claims.


The judgment of the district court is AFFIRMED in
part, REVERSED in part, and REMANDED for further
proceedings in accordance with this opinion.


All Citations


471 F.3d 1142


Footnotes
* After examining the briefs and appellate record, this panel has determined unanimously that oral argument would not


materially assist the determination of this appeal. See Fed. R.App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore
ordered submitted without oral argument.


1 Plaintiffs filed a Rule 59 motion after judgment, which the district court denied. Their notice of appeal does not purport
to appeal from the denial of their Rule 59 motion.


2 As an alternative ground for affirmance of the district court's decision, defendants argue that plaintiffs' claims, arising
prior to final judgment, were actually litigated in the previous actions and hence are now barred either by claim preclusion
or by issue preclusion. The record, however, is insufficient for us to determine whether plaintiffs' current claims were
actually litigated, to the extent necessary to result in preclusion. Defendants are of course free to re-assert this argument
on remand, with appropriate support.


3 The record does not contain a copy of this amendment.


4 In addition to a claim for “civil rights violation” pursuant to § 1983, Hatch included claims for “deprivation of property” and
for “assault and battery” against Larry Davis, husband of the Town Clerk, who allegedly assaulted him during a Town
Council meeting.


5 Plaintiffs incorrectly state in their brief that this decision was reached by the Utah Supreme Court.


6 Claims to which claim preclusion does not appear to apply for this reason include plaintiffs' complaint about subdivision
development (complaint, ¶ 10-12); their complaint about conveyance of the adjacent cul-de-sac (complaint, ¶ 62); plaintiff
Mitchell's complaint about licensing issues (complaint, ¶ 12-14, 63); and Mitchell's complaint about exclusion from the
Town library (complaint, ¶ 42).


7 Hatch's lack of any obligation to supplement his complaint with new and independent claims based on facts accruing
after the complaint was filed should be distinguished from his duty to supplement with claims arising from the same
transaction that matured (due to completion of an administrative process, for example) after the filing of his complaint.
See Stone, 453 F.3d at 1278-79.


8 As a leading commentator explains, “[a] subsequent action that simply alleges new facts in support of claims asserted in
a prior action will usually not avoid application of the claim preclusion doctrine. However, if such [new] facts in themselves
establish independent grounds for a claim against the defendants in the previous action, claim preclusion does not apply.”
See 18 James William Moore, Moore's Federal Practice § 131.22[1], at 131-55 (3d ed.2006) (emphasis added).


9 These claims include, but may not be limited to, the following:
Hindrance of subdivision development (complaint ¶ 10-12);
Conveyance of adjacent cul-de-sac (complaint ¶ 62);
Denial of business license applications (complaint ¶ 12-14; 63);
Boulder business brochure (complaint ¶ 20);
Sign ordinance violations (complaint ¶ 23);
Complaints about obtaining town records, and hours of operation of town buildings, to the extent arising after plaintiffs'
complaint in prior litigation; and
Mitchell's exclusion from town library (complaint ¶ 42).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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250 P.3d 465
Supreme Court of Utah.


Parker JENSEN, a minor, by and through his
parents and natural guardians, Barbara and Daren
JENSEN; Barbara Jensen, individually, and Daren


Jensen, individually, Plaintiffs and Appellants,
v.


Kari CUNNINGHAM; Richard Anderson; Lars M.
Wagner; Karen H. Albritton; Susan Eisenman; and


Jane and John Doe, Defendants and Appellees.


No. 20090277.
|


March 29, 2011.


Synopsis
Background: Minor child and parents brought civil rights
action against state and various state actors involved
in medical neglect proceedings arising out of doctor's
report that parents were refusing child lifesaving medical
care. Case was removed to the United States District
Court for the District of Utah, 2008 WL 4372933, which
granted summary judgment in favor of all defendants and
remanded state law claims to state court. On appeal, the
Court of Appeals for the Tenth Circuit, 603 F.3d 1182,
upheld the dismissal of the federal claims. On remand, the
Third District Court, Salt Lake, Joseph C. Fratto, Jr., J.,
applied collateral estoppel and dismissed state claims.


Holdings: The Supreme Court, Parrish, J., held that:


[1] federal court's dismissal of plaintiffs' § 1983 claim
did not collaterally estop plaintiffs from litigating state
constitutional claims in state court;


[2] Utah Governmental Immunity Act does not apply to
claims alleging state constitutional violations;


[3] state actors who performed acts integral to the judicial
process in medical neglect proceedings were entitled to
quasi-judicial immunity;


[4] parents have a fundamental state constitutional due
process right to make decisions concerning the care and
control of their children;


[5] doctor and social worker did flagrantly violate parents'
state constitutional rights to direct the medical care of
their child;


[6] parents were not deprived of procedural due process;
and


[7] parents were not deprived of their state constitutional
right to be free from unreasonable seizures.


Affirmed.


Attorneys and Law Firms


*470  Roger P. Christensen, Karra J. Porter, Sarah E.
Spencer, Salt Lake City, for plaintiffs.


Mark L. Shurtleff, Att'y Gen., Bridget K. Ramano, Joni J.
Jones, Asst. Att'ys Gen., David G. Williams, Andrew M.
Morse, R. Scott Young, Salt Lake City, for defendants.


Justice PARRISH, opinion of the Court:


INTRODUCTION


¶ 1 This appeal is the latest stage in a protracted dispute
between the State of Utah and Barbara and Daren Jensen
regarding the proper medical care of the Jensens' son,
Parker. In it, we must balance the right of parents to direct
the medical care of their child with the State's interest
in protecting the health and safety of children within its
borders.


¶ 2 A doctor who was treating Parker reported the
Jensens to the Utah Division of Child and Family Services
for suspected medical neglect after the doctor concluded
the Jensens were refusing Parker lifesaving medical care.
After a months-long process in the juvenile court, the
Jensens sued the state of Utah and various state actors
in Utah State court, alleging violations of the Jensens'
state and federal constitutional rights. The defendants
removed the matter to the federal district court, which
entered summary judgment against the Jensens on their
claims asserting that the defendants violated their federal
constitutional rights. However, the federal district court
remanded the Jensens' state law claims to the Utah district
court, noting that the claims presented “important issues
of state law.”
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¶ 3 On remand, the state district court applied collateral
estoppel and dismissed the plaintiffs' state claims. The
court applied collateral estoppel because it concluded that
the Utah Constitution provided no broader rights than
the federal constitution and it determined that the facts,
the alleged harm, and the analysis of the Jensens' state law
claims were the same as those that the federal district court
had already considered and dismissed.


¶ 4 We hold that the state district court erred in
applying collateral estoppel, but affirm the district court's
order on alternative grounds that are apparent in the
record. Specifically, we hold that two defendants are
absolutely immune from suit and that the claims against
the remaining three defendants fail because, as a matter of
law, the facts do not demonstrate a “flagrant violation” of
the Jensens' state constitutional rights.


FACTUAL AND PROCEDURAL BACKGROUND 1


[1]  ¶ 5 This controversy began on April 30, 2003,
when Barbara Jensen took her 12–year–old son Parker
to an oral surgeon, Dr. Christensen, to have a small
growth under Parker's tongue removed. Dr. Christensen
sent a sample of the removed tissue to Laboratory
Corporation of America (“LabCorp”) for analysis.
The lab determined that the growth was malignant
(cancerous). Dr. Christensen then referred the Jensens to
Dr. Muntz, an ear, nose, and throat specialist at Primary
Children's Medical Center (“Primary Children's”) in Salt
Lake City, Utah.


¶ 6 After examining Parker, Dr. Muntz referred him to the
oncology department at Primary Children's, where he met
with Dr. *471  Wagner. On May 9, Dr. Wagner examined
Parker, but did not immediately offer any diagnosis
because Primary Children's pathology department had
not yet completed its own testing.


¶ 7 After completing testing on May 20, the Primary
Children's pathology department diagnosed the growth as
“Ewings Sarcoma/Peripheral Primitive Neuroectodermal
Tumor,” otherwise known as Ewing's Sarcoma. The
diagnosis from Primary Children's was based on the
conventional test for Ewing's—an immunohistochemical
staining—and the appearance of tumor cells. Ewing's may
also be diagnosed through cytogenetic and molecular


genetic testing. Under either test, a positive result may
be manifested by a chromosomal translocation, but the
absence of a translocation does not mean it is not Ewing's.
Neither genetic nor molecular testing was performed on


Parker's tissue sample, 2  although the pathology report
contains a “comment” that reads, “In the event of excision
of additional lesional tissue from this site, cytogenetic
studies and freezing of tissue for possible molecular
ancillary studies may be informative.” Nonetheless, the
two pathologists who reviewed the testing were confident
in the diagnosis. One, Dr. Lowichik, estimated her
confidence in the diagnosis to be “in the high 90 percent.”
The other, Dr. Coffin, testified that the Ewing's diagnosis
was rendered with near certainty.


¶ 8 After reviewing the pathology report, Dr. Wagner
spoke at length with Dr. Coffin, who was the head of the
pathology department at Primary Children's, and asked
her whether molecular testing was indicated for Parker.
Dr. Coffin said she was comfortable with the testing that
had been conducted.


¶ 9 On May 21, Dr. Wagner met with the Jensens to discuss
Parker's care. Dr. Wagner expressed his confidence in
the Ewing's diagnosis and his desire for prompt initiation
of chemotherapy. Dr. Wagner told the Jensens that,
if left untreated, Ewing's sarcoma was expected to be
fatal. He explained the difference between localized and
nonlocalized Ewing's, and informed the Jensens that the
cure rate for localized disease—where there is no evidence
of cancer in places other than where it was discovered—
was approximately 60 percent to 70 percent when treated
with recommended chemotherapy, but that the cure rate
for nonlocalized disease was as low as 20 percent. He also
explained that, if treated with surgery alone, Parker had a
low chance of survival.


¶ 10 Dr. Wagner ordered radiographic examinations
on Parker's neck, thorax, chest, and skull to determine
whether the cancer had spread. All of these additional tests
were negative. Dr. Wagner communicated to the Jensens
his concern that there might be undetectable microscopic
metastatic cancer cells throughout Parker's body that
needed to be treated with chemotherapy. The Jensens were
bothered by the idea that Parker could have what they
termed “invisible cancer.” In fact, Ms. Jensen testified that
she thought the notion was “crazy.”
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¶ 11 When the Jensens asked whether there were any other
tests that could be done to confirm the Ewing's diagnosis,
Dr. Wagner told them there were no other tests required to
confirm the diagnosis and that he was sure it was Ewing's.
The Jensens nonetheless asked Dr. Wagner to send a
sample of Parker's tissue to Dr. Grier, an oncologist at
the Dana–Farber Cancer Institute at Harvard University
(“Dana–Farber”), for a second opinion. Dr. Wagner
complied with the Jensens' request and sent the tissue
to Dana–Farber. The Jensens ultimately canceled the
consultation. Dr. Wagner has testified that the Dana–
Farber test was not done because the Jensens had
determined their insurance company would not pay for
the second opinion and the Jensens were unwilling to pay
for it. The Jensens contend, however, that the second
opinion was canceled because they felt it would not be
truly independent.


¶ 12 On May 28, 2003, the Jensens consulted with Dr.
Judith Moore, a family doctor *472  at the Modern
Health Clinic (the “Clinic”) in Bountiful, Utah. Ms.
Jensen's father had received treatment from Dr. Moore
for prostate cancer. Dr. Moore questioned the Ewing's
diagnosis because “all the evidence except for the [Primary
Children's pathology testing] were negative for cancer.”


¶ 13 Dr. Moore's treatment of Ms. Jensen's father had
included a form of therapy called Insulin Potentiation
Therapy (IPT). The Jensens asked professionals at the
Clinic whether IPT might be a potential treatment if
Parker had Ewing's, and they requested information to
take to their oncologist. The Jensens were provided some
printed materials and directed to websites that contained
additional information on IPT, even though an employee
of the Clinic who had previously administered IPT later
testified that she believed IPT “was not a safe and effective
treatment” for Ewing's.


¶ 14 The Jensens met again with Dr. Wagner on May
29, 2003. A social worker was also present. At the
meeting, the Jensens asked Dr. Wagner for a Positron
Emission Tomography (“PET”) scan, a procedure that
Dr. Moore had recommended “to make sure there was
no cancer throughout the body.” Dr. Wagner did not
order the PET scan, explaining that it would not be
useful in Parker's situation. Dr. Wagner explained to
the Jensens that a negative PET scan would not change
the need for chemotherapy because it could not detect


microscopic cancer cells, and he again expressed the need
for immediate chemotherapy.


¶ 15 The Jensens refused to allow Dr. Wagner to begin
treating Parker with chemotherapy. The Jensens again
asked Dr. Wagner if there were other tests to confirm the
Ewing's diagnosis. Dr. Wagner said there were not. Dr.
Wagner's entry in his medical log, which was made after
the meeting, indicated that the Jensens were in agreement
with the Ewing's Sarcoma diagnosis. He also noted that
the Jensens were “quite interested in pursuing care at
an alternative medicine clinic in Bountiful, Utah, which
would provide insulin potentiation therapy (IPT).” Dr.
Wagner had informed the Jensens that IPT is not an
accepted therapy and could not be given through Primary
Children's. Nonetheless, they asked him to “look into”
IPT, and Dr. Wagner said that he would.


¶ 16 On June 5, Dr. Wagner discussed with Mr. Jensen the
results of his research on IPT. Dr. Wagner communicated
the following to Mr. Jensen: IPT is not approved by
federal regulatory agencies for the treatment of any
types of cancer; there is no evidence that IPT is an
effective treatment for Ewing's; no safety information is
available for IPT; treatment with IPT would increase the
likelihood of chemotherapy resistance; and use of IPT
would dramatically increase the risk of Parker relapsing
and dying from his disease. Dr. Wagner also informed the
Jensens that he was legally and ethically bound to involve
state protective services if Parker's best medical interests
were not being addressed.


¶ 17 By early June 2003, it was clear that the Jensens
and Dr. Wagner had significant differences in opinion
about Parker's medical care. To address these differences,
a meeting was held on June 9, 2003 with the Jensens, Dr.
Wagner, Dr. Lemons (head of the oncology department at
Primary Children's), a Primary Children's social worker,
and the head of quality assurance for the hospital. At
the meeting, Dr. Wagner again expressed the need for
immediate chemotherapy. The Jensens refused to consent
to chemotherapy and stated that they planned to begin
IPT. Dr. Wagner had informed the Jensens that IPT
would interfere with traditional chemotherapy. Therefore,
the Jensens thought that saying they were going to
commence IPT would perhaps cause Primary Children's
to “back off,” thinking that traditional chemotherapy
would no longer work. The Jensens contend they refused
chemotherapy not because they planned on commencing
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IPT, but because they desired confirmation through
additional tests, which Dr. Wagner had determined were
unnecessary. At some point during the meeting, the
head of quality assurance for Primary Children's told
the Jensens that a referral to the Division of Child and
Family Services (“DCFS”) might be required. The Jensens
left the meeting telling the Primary Children's staff that
they *473  were “fired” and that the Jensens would find
another hospital to treat Parker.


¶ 18 On June 12, Dr. Wagner sought the advice of
Dr. David Corwin, the Division of Child and Family
Services' (“DCFS”) liaison at Primary Children's, as
to whether the Jensens' refusal to begin chemotherapy
warranted a report of suspected medical neglect to DCFS.
In his written request for consultation, Dr. Wagner
informed Dr. Corwin that the Jensens were “refusing
conventional therapy and seeking unproven alternative
treatment methods.”


¶ 19 Dr. Corwin attempted to schedule a meeting with the
Jensens and Dr. Wagner to discuss the impasse regarding
Parker's treatment, but these attempts failed. The Jensens
claim Dr. Wagner told Dr. Corwin there was no time for
a meeting because Parker could die without immediate
chemotherapy. Regardless, having failed to resolve the
treatment conflict, Dr. Corwin decided that the Jensens
should be reported to DCFS for refusing what the doctors
considered medically necessary treatment.


¶ 20 On June 16, representatives from the hospital and
DCFS held a regularly scheduled meeting at Primary
Children's. Dr. Wagner, Dr. Corwin, and a social worker
from DCFS, Kari Cunningham, were also present. At this
meeting and in a case summary submitted to DCFS, Dr.
Wagner summarized his interaction with the Jensens. A
formal referral to DCFS was made that same day.


¶ 21 The case was assigned to Ms. Cunningham. Based
on reports from Dr. Wagner and Dr. Corwin, and the
information she obtained from the June 16 meeting, Ms.
Cunningham was under the impression that Parker's case
was a medical emergency and that something needed
to be done within a matter of hours or days. On June
18, she filed in the Third District Juvenile Court a
Verified Petition and Motion to Transfer Custody and
Guardianship. In the petition, Ms. Cunningham alleged,
in essence, that the Jensens were committing medical
neglect by refusing to treat Parker with chemotherapy.


Ms. Cunningham did not conduct an independent
investigation into the claims, nor did she meet with
the Jensens to get their side of the story. Rather, she
apparently relied solely on the accounts from the doctors
at Primary Children's.


¶ 22 On June 19, Ms. Jensen took Parker to Dr.
Christensen, the oral surgeon who had performed the
first excision of Parker's tumor. Dr. Christensen took
another sample from the floor of Parker's mouth in the
area where the original tumor had been removed. The
tissue was sent to a University of Washington Pathology
Laboratory. That lab reported on June 24, 2003 that the
tissue contained Ewing's sarcoma.


¶ 23 Also on June 19, the Jensens took Parker to see Dr.
John Thompson at LDS Hospital in Salt Lake City. Dr.
Thompson examined Parker, and reviewed the Primary
Children's chart, including the LabCorp and Primary
Children's pathology reports and the radiographic tests
that Primary Children's had done as part of the staging
process for Parker's treatment. He told the Jensens that
he concurred with the Ewing's diagnosis and Dr. Wagner's
recommended course of treatment.


¶ 24 The Jensens first appeared before the juvenile
court on June 20. They expressed their interest in
obtaining further testing to definitively determine Parker's
diagnosis. Susan Eisenman represented DCFS in the
juvenile court proceedings and became the primary
Assistant Attorney General on Parker's case. The juvenile
court continued the hearing until July 10, to allow the
parties time to negotiate a stipulation.


¶ 25 The Jensens attempted to have other doctors evaluate
Parker, but the court did not approve any of these doctors
because they were not board certified oncologists. At the
July 10 hearing, the parties stipulated to an independent
evaluation and subsequent treatment at the Children's
Hospital of Los Angeles (“Children's Hospital”) by Dr.
Tishler. Genetic testing would be performed to satisfy
the Jensens' desire for a more definitive diagnosis. But
when the Jensens arrived at the Children's Hospital, Dr.
Tishler indicated he was recommending chemotherapy
based on the pathology reports from Primary Children's
in Utah before his own test results were complete. In
essence, the Jensens *474  allege that Dr. Tishler was
deferring to the Primary Children's diagnosis. Based on
this experience, the Jensens continued to look for another
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doctor to perform the genetic testing and give them what
they considered a truly independent second opinion and
treatment options.


¶ 26 The court had set August 8, 2003 as the date for
Parker to begin chemotherapy based on the stipulated
agreement and Dr. Tishler's orders. The court also set an
evidentiary hearing for August 20, 2003 to resolve DCFS's
petition for custody. According to the Jensens, because
they had lost faith in the independence of Dr. Tishler, they
did not begin chemotherapy for Parker on August 8. They
figured they could explain their reasons at the August 20
hearing, and took Parker on a boating trip in Idaho. They
planned to take Parker to the Burzynski Clinic in Houston
for further testing and treatment following the trip, but
when they failed to begin chemotherapy on August 8, Ms.
Eisenman sought a hearing with the juvenile court for
the purpose of seeking authorization to take Parker into
protective custody.


¶ 27 A hearing was held on August 8. The Jensens'
lawyer was present at the hearing and indicated that
the Jensens had plans to take Parker to the Burzynski
Clinic for evaluation and that they would begin treatment
as directed by the Clinic. The Jensens' proposal to take
Parker to another doctor that had not been approved
by the juvenile court prompted Ms. Cunningham to
include Dr. Albritton, who had replaced Dr. Wagner at
Primary Children's, in the hearing. Ms. Eisenman asked
Dr. Albritton whether the Burzynski Clinic was qualified
to treat Parker. Dr. Albritton indicated that Dr. Burzynski
was not a board certified oncologist, that his clinic was
known for providing extremely controversial therapy and
that for these reasons it was not an appropriate clinic to
treat Parker.


¶ 28 Based on this information and the Jensens' failure to
start chemotherapy as they had agreed in the stipulation,
Ms. Eisenman filed an Application to Take a Child into
Protective Custody. The application was supported by
affidavits from Ms. Cunningham and Dr. Wagner. The
juvenile court issued an order authorizing DCFS to take
Parker into protective custody, finding that it was in
Parker's best interest. But the warrant could not be served
because the Jensens were in Idaho. This prompted the
court to issue a bench warrant for the arrest of Mr.
and Mrs. Jensen. And, to make the warrant effective
in Idaho, an adult arrest warrant subject to a national
database was necessary. Ms. Eisenman, Ms. Cunningham,


and Parker's guardian ad litem informed the Salt Lake
County District Attorney's Office of the situation. This
resulted in criminal charges being filed against the Jensens,
including one count of custodial interference and one
count of kidnaping.


¶ 29 On August 16, 2003, Mr. Jensen was arrested in
Idaho, where he spent four days in jail. Upon Mr. Jensen's
arrest, Ms. Jensen took Parker to Houston to see Dr.
Burzynski. But the Burzynski Clinic refused to see Parker
because the juvenile court order had granted legal custody
to the State of Utah and the Clinic did not have consent
from the State to treat Parker.


¶ 30 At this time, Richard Anderson, director of DCFS,
was called by the Governor's office to assist in the
case. Mr. Anderson flew to Idaho to meet with Mr.
Jensen to try to negotiate an agreement for the Jensens
to return to Utah and begin a treatment plan for
Parker. Ultimately, Mr. Anderson was able to reach a
stipulation with the Jensens, in which they agreed to
take Parker to Dr. Johnston, a board certified oncologist
at St. Luke's Hospital in Boise, Idaho, and to submit
to his treatment recommendations. However, like Dr.
Tishler, Dr. Johnston recommended chemotherapy after
reviewing Parker's file without ordering any independent
diagnostic tests. The Jensens were again dismayed at the
lack of an independent diagnosis and refused to work with
Dr. Johnston.


¶ 31 DCFS ultimately conceded that the Jensens would
not submit to chemotherapy and that it was unreasonable
to force an unwilling 13–year–old boy to undergo
chemotherapy. Accordingly, DCFS dismissed the Verified
Petition and the Jensens entered a plea agreement with
the State on the custodial *475  interference charges in
exchange for the State's promise to dismiss the kidnaping
charges.


¶ 32 In 2005, the Jensens filed a complaint in Utah's
Third District Court against the State of Utah, Ms.
Cunningham, Mr. Anderson, Dr. Wagner, Dr. Corwin,


Dr. Coffin, Dr. Albritton, and Ms. Eisenman. 3  In
the complaint, the Jensens asserted the following ten
claims for relief: (1) 42 U.S.C. § 1983 violation of
parents' Fourteenth Amendment due process right to
direct medical care of their child; (2) 42 U.S.C. § 1983
violation of First and Fourteenth Amendment right to
familial association; (3) 42 U.S.C. § 1983 violation of
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Fourth Amendment for malicious prosecution; (4) 42
U.S.C. § 1983 violation of Parker's Ninth Amendment
right to refuse unwanted medical treatment; (5) violation
of right to “enjoy and defend” lives under article I,
section 1 of the Utah Constitution; (6) violation of due
process under article I, section 7 of the Utah Constitution;
(7) violation of the right to be free from unreasonable
searches and seizures under article I, section 14 of the
Utah Constitution; (8) violation of the right to familial
association under article I, section 25 of the Utah
Constitution; (9) state common law wrongful initiation
of civil/criminal process; and (10) state common law
intentional infliction of emotional distress.


¶ 33 The defendants removed the case to federal court
and promptly filed motions to dismiss pursuant to
Federal Rule of Civil Procedure 12(b)(6). The federal
district court dismissed the fourth and eighth claims
in their entirety and various claims against specific
defendants, but allowed others to proceed. After extensive
discovery, the defendants filed motions for summary
judgment. The court granted defendants' motions for
summary judgment on all federal claims. Specifically,
the court held that defendants Eisenman and Albritton
were absolutely immune from the Jensens' federal
claims because the conduct they allegedly engaged in
was performed during activities “sufficiently connected
with the judicial process.” The court also determined
that defendants Wagner, Cunningham, and Anderson
were entitled to qualified immunity from the Jensens'
federal claims. The federal court declined to exercise
supplemental jurisdiction over the remaining state law
claims and remanded them to state court, finding that
they “present[ed] important questions of state law.” P.J.
ex rel. Jensen v. Utah, No. 2:05–CV–739 TS, 2008 WL
4372933, at *31, 2008 U.S. Dist. LEXIS 72334, at *98
(D.Utah Sept.22, 2008). On appeal, the Court of Appeals
for the Tenth Circuit upheld the dismissal of the federal
claims. P.J. ex rel. Jensen v. Wagner, 603 F.3d 1182 (10th
Cir.2010).


¶ 34 On remand to Utah's Third District Court, the
defendants again filed motions for summary judgment,
arguing that the federal court ruling required dismissal
of the Jensens' state law claims. The court granted the
motions, reasoning that the issue preclusion arm of the
doctrine of res judicata barred the Jensens from arguing
that their state constitutional rights had been violated.
The court relied on issue preclusion because it determined


there was no historical or textual basis for interpreting
the Utah Constitutional provisions as providing any
broader protections than their federal counterparts. And,
because the federal courts had conclusively decided that
the Jensens had not produced evidence to form the basis
of a federal constitutional claim, they similarly could
not prove state constitutional claims when the federal
and state constitutions provided substantially similar
protection. The Jensens appeal the state district court
ruling dismissing their claims, arguing that it improperly
applied issue preclusion to bar their state constitutional


claims. 4


*476  ¶ 35 We have jurisdiction to review the district
court order under Utah Code section 78A–3–102(3)(j)
(Supp.2010).


STANDARDS OF REVIEW


[2]  [3]  [4]  ¶ 36 We review a district court's grant
of summary judgment for correctness and afford no
deference to the court's legal conclusions. See Orvis v.
Johnson, 2008 UT 2, ¶ 6, 177 P.3d 600. We affirm a grant
of summary judgment only if there are no disputed issues
of material fact and, with the facts and all reasonable
inferences viewed in the light most favorable to the
nonmoving party, the moving party is entitled to judgment
as a matter of law. Utah R. Civ. P. 56(c). We may affirm a
grant of summary judgment upon any grounds apparent
in the record. Bailey v. Bayles, 2002 UT 58, ¶ 10, 52 P.3d
1158.


[5]  [6]  ¶ 37 Interpretation of the Utah Constitution and
the application of collateral estoppel are both questions of
law that we review for correctness. See Dexter v. Bosko,
2008 UT 29, ¶ 5, 184 P.3d 592; Macris & Assocs., Inc. v.
Neways, Inc., 2000 UT 93, ¶ 17, 16 P.3d 1214.


ANALYSIS


¶ 38 In this case, the state district court granted summary
judgment in favor of all defendants because it determined
that collateral estoppel applied and precluded the Jensens
from asserting their state law claims. We first evaluate the
propriety of this decision and hold that it was in error.
Next, we define our state judicial immunity standard and
apply it to uphold the dismissal, as a matter of law,
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of the claims against defendants Karen Albritton and
Susan Eisenman. We then outline the contours of the
protections afforded by the Utah Constitution regarding
the right of parents to direct the medical care of their
children, the right to procedural due process, and the
right to be free from unreasonable search and seizure.
Based on this discussion, we affirm the summary judgment
dismissing the Jensens' claims against the remaining three
defendants, Dr. Lars Wagner, Kari Cunningham, and
Richard Anderson. We do so on the alternative ground
that monetary damages are not an appropriate remedy for
the alleged constitutional violations because, as a matter
of law, the conduct of these defendants does not constitute
a “flagrant violation” of the Jensens' state constitutional
rights.


I. THE DISTRICT COURT ERRED IN
RELYING ON COLLATERAL ESTOPPEL
TO DISMISS THE JENSENS' STATE LAW


CLAIMS ON SUMMARY JUDGMENT


[7]  ¶ 39 The district court erred in applying collateral
estoppel in this case because the legal standards for state
and federal constitutional violations are different. Because
the Jensens' state law claims “involve important issues of
Utah law,” the federal district court declined to exercise
supplemental jurisdiction over the claims and instead
remanded them to state court. P.J. ex rel. Jensen v. Utah,
No. 2:05–CV–739 TS, 2008 WL 4372933, at *1, 2008 U.S.
Dist. LEXIS 72334, at *3 (D.Utah Sept.22, 2008). The
federal district court made no findings with regard to
any of the Jensens' state law claims but dismissed, on the
merits, all of their federal claims. Id.


¶ 40 In deciding the remanded claims, the state district
court concluded that the Utah Constitution does not
provide greater protections for parental rights than the
Federal Constitution. The court ruled that the same set of
undisputed facts that were material to the federal claims
was also material to the state constitutional claims. And
because the federal court determined that those material
and undisputed facts were not sufficient to establish a
violation of the Jensens' federal constitutional rights, the
Jensens were precluded from arguing that their state
constitutional rights were violated. The state district court
erred in applying collateral estoppel in this way.


[8]  ¶ 41 Collateral estoppel, otherwise known as issue
preclusion, “ ‘prevents parties or their privies from
relitigating facts and *477  issues in the second suit that
were fully litigated in the first suit.’ ” Oman v. Davis Sch.
Dist., 2008 UT 70, ¶ 31, 194 P.3d 956 (quoting Snyder v.
Murray City Corp., 2003 UT 13, ¶ 35, 73 P.3d 325). Issue
preclusion applies only when the following four elements
are satisfied:


(i) the party against whom issue
preclusion is asserted [was] a party
to or in privity with a party to
the prior adjudication; (ii) the issue
decided in the prior adjudication
[was] identical to the one presented
in the instant action; (iii) the issue
in the first action [was] completely,
fully, and fairly litigated; and (iv)
the first suit ... resulted in a final
judgment on the merits.


Id. ¶ 29 (quoting Collins v. Sandy City Bd. of Adjustment,
2002 UT 77, ¶ 12, 52 P.3d 1267).


[9]  ¶ 42 To satisfy the second element of this test, the
issue to be litigated must be “identical” in both cases. The
defendants rely on Oman in support of their argument
that the issue the state court faced here is identical to
the one decided by the federal court. In Oman, we held
that collateral estoppel barred the plaintiff from litigating
his breach of contract claim in state court because a
federal court had already determined that the employment
contract had not been breached. Id. ¶ 32. The “issue”
precluded from re-litigation in that case was whether the
employment contract had been breached. Id. Generally,
state law governs the interpretation of contracts. See, e.g.,
Summit Contractors, Inc. v. Legacy Corner, L.L.C., 147
Fed.Appx. 798, 800 (10th Cir.2005). The federal court
in Oman did not indicate a deviation from this norm.
Therefore, because the breach of contract issue had been
decided by the federal court using the same standard that
would be applied in state court, the plaintiff was precluded
from relitigating that issue in state court. See Oman, 2008
UT 70, ¶ 32, 194 P.3d 956.


¶ 43 But Oman is distinguishable from the situation
presented here. This case is more analogous to a Maryland
case, Thacker v. City of Hyattsville, 135 Md.App. 268,
762 A.2d 172 (Md.Ct.Spec.App.2000). There, the state
court rejected the application of collateral estoppel after a
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federal district court dismissed a plaintiff's federal § 1983
claims based on federal qualified immunity standards.
Id. at 182–83. When faced with the plaintiff's state
constitutional claims based on the same series of events
considered by the federal court, the state court refused
to apply collateral estoppel because “Maryland law
governing qualified immunity from state law claims is not
‘identical’ to federal law governing qualified immunity
from section 1983 claims.” Id. at 183.


¶ 44 The instant case presents a nearly identical scenario to
that considered by the Maryland court in Thacker. Here,
as in Thacker, the federal district court applied federal
constitutional law and federal immunity standards to
dismiss the Jensens' § 1983 claims on summary judgment.
P.J. ex rel. Jensen, 2008 WL 4372933, at *11–31, 2008 U.S.
Dist. LEXIS 72334, at *33–99, aff'd in part, rev'd in part
sub nom., P.J. ex rel. Jensen v. Wagner, 603 F.3d 1182,
1194–1201 (10th Cir.2010). And the state district court
granted summary judgment to the defendants because
it determined it was bound by the dispositive issue in
federal court—that, as a matter of law, the material
and undisputed facts did not give rise to a federal
constitutional violation. But the state district court was
not considering a federal constitutional violation. Rather,
it was considering whether the facts gave rise to cognizable
claims of state constitutional violations under state law.
The determinations made by the federal judge, under
federal law, regarding the materiality of the facts or the
inferences that could be drawn from those facts were
not dispositive as to questions arising under state law.
Thus, unlike the situation in Oman, where the legal
standard for analyzing a breach of contract claim was the
same in both state and federal court, the standards for
determining whether a plaintiff is entitled to damages for
a state constitutional violation differ from the standards
for assessing claims under the federal constitution.


¶ 45 At the most fundamental level, the standards for state
and federal constitutional claims are different because
they are based on different constitutional language and
different interpretive case law. See, e.g.,  *478  State v.
Tiedemann, 2007 UT 49, ¶ 34, 162 P.3d 1106 (noting that
“Utah's search and seizure provisions (which are identical
to those in the federal constitution) provide a greater
expectation of privacy than the Fourth Amendment as
interpreted by the United States Supreme Court” (internal
quotation marks omitted)); compare, e.g., U.S. Const.
amend. V (federal “due process” clause), with Utah Const.


art. I, § 7 (state “due process” clause), and id. art. I, § 1
(“inherent and inalienable rights” clause).


[10]  [11]  ¶ 46 While some of the language of our
state and federal constitutions is “substantially the same,”
similarity of language “does not indicate that this court
moves in ‘lockstep’ with the United States Supreme
Court's [constitutional] analysis or foreclose our ability to
decide in the future that our state constitutional provisions
afford more rights than the federal Constitution.” Bailey
v. Bayles, 2002 UT 58, ¶ 11 n. 2, 52 P.3d 1158; see also
Tiedemann, 2007 UT 49, ¶ 33, 162 P.3d 1106; West v.
Thomson Newspapers, 872 P.2d 999, 1006 (Utah 1994);
State v. Watts, 750 P.2d 1219, 1221 n. 8 (Utah 1988). This
idea underlies our reasoning in those cases where we have
adopted the primacy approach, which dictates an analysis
of state constitutional law before addressing any federal
constitutional claims. Tiedemann, 2007 UT 49, ¶ 33, 162
P.3d 1106; see also West, 872 P.2d at 1006. When utilizing
this approach, we have stated, “[t]his court, not the United
States Supreme Court, has the authority and obligation
to interpret Utah's constitutional guarantees ... and we
owe federal law no more deference in that regard than we
do sister state interpretation of identical state language.”
Tiedemann, 2007 UT 49, ¶ 33, 162 P.3d 1106. Indeed, when
a court is confronted with a state constitutional claim, the
starting point is the language of the state constitution. Id.


¶ 47 In addition to the differences in constitutional
language and interpretive case law, the framework for
making out a claim for damages for a violation of
one's constitutional rights is different under state and
federal law. To recover for a violation of the United
States Constitution under section 1983 of Title 42 of
the United States Code, a plaintiff must “show that
the defendant's actions violated a [federal] constitutional
or statutory right ... [and] that this right was clearly
established at the time of the conduct at issue.” Clark v.
Edmunds, 513 F.3d 1219, 1222 (10th Cir.2008) (internal
quotation marks omitted); see also Pearson v. Callahan,
555 U.S. 223, 129 S.Ct. 808, 818, 172 L.Ed.2d 565 (2009)
(noting that courts are “permitted to exercise their sound
discretion in deciding which of the two prongs of the
qualified immunity analysis should be addressed first”).
The answers to these questions must be based on the
language of the Federal Constitution.


[12]  ¶ 48 In contrast, to recover monetary damages for
a violation of the Utah Constitution, a plaintiff must



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000612108&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000612108&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000612108&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000612108&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017149606&pubNum=999&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017149606&pubNum=999&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021915480&pubNum=506&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_1194&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1194

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021915480&pubNum=506&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_1194&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1194

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017197743&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012576128&pubNum=4645&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012576128&pubNum=4645&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOAMENDV&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOAMENDV&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S7&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S7&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTCNART1S1&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002391790&pubNum=4645&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002391790&pubNum=4645&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012576128&pubNum=4645&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994072904&pubNum=661&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_661_1006&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1006

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994072904&pubNum=661&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_661_1006&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1006

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988025410&pubNum=661&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_661_1221&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1221

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012576128&pubNum=4645&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012576128&pubNum=4645&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994072904&pubNum=661&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_661_1006&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1006

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012576128&pubNum=4645&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012576128&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014823043&pubNum=506&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_1222&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1222

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014823043&pubNum=506&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_1222&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1222

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017919146&pubNum=708&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_708_818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_818

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017919146&pubNum=708&originatingDoc=I879647f55a6311e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_708_818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_818





Jensen ex rel. Jensen v. Cunningham, 250 P.3d 465 (2011)


679 Utah Adv. Rep. 18, 2011 UT 17


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 9


demonstrate that the provision violated by the defendant
is self-executing and then must establish three elements:
(1) the plaintiff “suffered a flagrant violation of his or
her constitutional rights;” (2) “existing remedies do not
redress his or her injuries;” and (3) “equitable relief,
such as an injunction, was and is wholly inadequate to
protect the plaintiff's rights or redress his or her injuries.”
Spackman ex rel. Spackman v. Bd. of Educ., 2000 UT 87,
¶¶ 18, 23–25, 16 P.3d 533. The answers to these questions
must be based on the language of the Utah Constitution.


[13]  [14]  [15]  ¶ 49 Without an analysis of
the independent protections afforded by our state
constitution, the state district court dismissed the Jensens'
state law claims because a federal court found that
the undisputed material facts did not give rise to a
federal constitutional violation. This was error. Because
the state and federal standards for determining whether
a plaintiff is entitled to damages for a constitutional
violation are different, a federal court determination that
the material undisputed facts do not give rise to a federal
constitutional violation does not preclude a state court
from deciding whether those same facts will give rise


to a state constitutional violation. 5  Therefore, the state
*479  district court's grant of summary judgment to the


defendants solely on the basis of collateral estoppel was in
error.


II. THE UTAH GOVERNMENTAL IMMUNITY
ACT DOES NOT SHIELD DEFENDANTS


WAGNER AND ALBRITTON, BUT DEFENDANTS
EISENMAN AND ALBRITTON ARE


IMMUNE FROM THE JENSENS' STATE
CONSTITUTIONAL CLAIMS ON THE


BASIS OF QUASI–JUDICIAL IMMUNITY


¶ 50 Because we have determined that the district
court erroneously applied collateral estoppel, we turn to
the merits of the Jensens' claims. But first we address
defendants' argument that they are immune from the
Jensens' state constitutional claims. Defendants Wagner
and Albritton contend that the Utah Governmental
Immunity Act shields them from liability. Defendants
Albritton and Eisenman argue that they are entitled to
quasi-judicial immunity.


A. The Governmental Immunity Act Does Not Apply
to Claims Alleging State Constitutional Violations


[16]  ¶ 51 Dr. Wagner and Dr. Albritton claim immunity
under a provision of the Utah Governmental Immunity
Act that bars claims against individual state actors
unless they act with fraud or malice. Utah Code Ann.


§ 63–30–4(3)(b)(i) (1997). 6  Their argument is without
merit and requires little analysis because the Utah
Governmental Immunity Act does not apply to claims
alleging state constitutional violations. See Spackman ex
rel. Spackman v. Bd. of Educ., 2000 UT 87, ¶ 20 n. 7,
16 P.3d 533; Bott v. DeLand, 922 P.2d 732, 736 (Utah
1996) (“[G]overnmental immunity cannot apply where a
claimant alleges that the state or a state employee violated
his constitutional rights.”), overruled on other grounds by
Spackman, 2000 UT 87, 16 P.3d 533; Colman v. Utah
State Land Bd., 795 P.2d 622, 630–31 (Utah 1990) (holding
that the Utah Governmental Immunity Act's sovereign
immunity protection does not apply to article I, section 22
constitutional takings claims). Thus, defendants Wagner
and Albritton are not immune from the Jensens' claims.


B. Quasi–Judicial Immunity Bars the Jensens'
Claims against Defendants Eisenman and Albritton


[17]  ¶ 52 Dr. Albritton and Ms. Eisenman invoke quasi-
judicial immunity. The Supreme Court of the United
States has recognized the defense of absolute immunity
from section 1983 civil rights actions. See, e.g., Kalina v.
Fletcher, 522 U.S. 118, 131, 118 S.Ct. 502, 139 L.Ed.2d
471 (1997). Under this doctrine, a prosecutor is entitled
to absolute prosecutorial immunity from liability arising
from alleged constitutional violations that arise out of the
prosecutor's performance of “the traditional functions of


an advocate.” 7  Id. We have incorporated and expanded
upon this functional approach to insulate advocates and
others involved in the judicial process. See Parker v.
Dodgion, 971 P.2d 496, 498 (Utah 1998). Our immunity
test provides protection for a state actor committing acts
“ ‘in the performance of an integral part of the judicial
process.’ ” Id. (quoting Bailey v. Utah State Bar, 846 P.2d
1278, 1280 (Utah 1993)).


*480  ¶ 53 In Parker v. Dodgion, we applied this “quasi-
judicial immunity” standard to a psychologist who was
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appointed by the court to assist in making a custody
determination. Id. We held that the psychologist was
performing a function integral to the judicial process by
“conducting evaluations and making recommendations
regarding custody” and therefore was immune from
the plaintiff's claims. Id. at 499. Applying a similar
quasi-judicial immunity standard, an Ohio appeals court
dismissed a plaintiff's civil rights claims against a guardian
ad litem because of the guardian ad litem's “role as a
court-appointed functionary charged with representing
the interests of minor children in the judicial process.”
Dolan v. Kronenberg, No. 76054, 1999 WL 528202, at *3,
1999 Ohio App. LEXIS 3387, at *7–8 (Ohio Ct.App. July
22, 1999).


[18]  ¶ 54 Defendants Eisenman and Albritton were
similarly filling integral roles in the judicial process.
Ms. Eisenman was the attorney representing DCFS in
the juvenile court proceedings. The Jensens contend
that Ms. Eisenman made material misrepresentations to
the juvenile court, her supervisor, the district attorney's
office, and the Jensens. They also allege that Ms.
Eisenman “performed a skewed investigation.” But all of
Ms. Eisenman's actions that the Jensens allege violated
their state constitutional rights were performed in Ms.
Eisenman's role as an advocate and necessarily were
integral to the judicial process. Similar to the guardian ad
litem in Dolan, Ms. Eisenman was the court appointed
functionary charged with representing the state's interest
in the case. Therefore, we hold that her actions are
protected by quasi-judicial immunity.


[19]  ¶ 55 For her part, defendant Dr. Albritton was
asked during a juvenile court proceeding to give her expert
opinion about the qualifications of doctors, specifically
those at the Burzynski Clinic, whom the Jensens suggested
should treat Parker. This role was similar to the role
fulfilled by the psychologist in Dodgion, who offered the
court his opinion about the qualifications of the parties
seeking custody. Dr. Albritton's conduct was an integral
part of the judicial process because it informed the court
of the qualifications of the doctors in light of the juvenile
court's order that only a board certified oncologist could
treat Parker. Accordingly, we hold that Dr. Albritton's
actions are also protected by quasi-judicial immunity.


¶ 56 Because defendants Eisenman and Albritton
performed acts that were integral to the judicial process,


they are immune from the Jensens' state constitutional


claims. 8


III. THE JENSENS ARE NOT ENTITLED
TO PURSUE MONETARY DAMAGES
FOR THE ALLEGED VIOLATIONS OF


THEIR STATE CONSTITUTIONAL RIGHTS


[20]  ¶ 57 We now turn to the merits of the constitutional
tort claims against the remaining defendants, Dr.
Wagner, Ms. Cunningham and Mr. Anderson. The Utah
Constitution does not expressly provide damage remedies
for constitutional violations. And the Utah Code does not
include a statute akin to 42 U.S.C. § 1983. As a result, a
plaintiff's remedy for state constitutional violation rests in
the common law. See Spackman ex rel. Spackman v. Bd. of
Educ., 2000 UT 87, ¶¶ 19–20, 16 P.3d 533. In Spackman,
we recognized that the common law gives *481  Utah
courts the authority to “accord an appropriate remedy
to one injured from the violation of a constitutional
provision.” Id. ¶ 20.


[21]  ¶ 58 In order to recover damages for the violation
of a constitutional provision under Spackman, a plaintiff
must clear two hurdles. First, the plaintiff must prove that
the constitutional provision violated is “selfexecuting.” Id.
¶ 18. Next, a plaintiff must establish the following three
elements: (1) the plaintiff “suffered a ‘flagrant’ violation
of his or her constitutional rights;” (2) “existing remedies
do not redress his or her injuries;” and (3) “equitable
relief, such as an injunction, was and is wholly inadequate
to protect the plaintiff's rights or redress his or her
injuries.” Id. ¶¶ 23–25. Because the common law authority
to award damages for constitutional violations invokes
policy considerations, a court's discretion in imposing
monetary damages should be “cautiously and soundly”
exercised. Id. ¶ 21. As a result, the Spackman test is
intended “[t]o ensure that damage actions are permitted
only ‘under appropriate circumstances.’ ” Id. ¶ 22. Because
the Jensens are seeking monetary damages for alleged
violations of their state constitutional rights, we must
analyze their claims under Spackman.


A. Each of the Constitutional Provisions
Relied Upon by the Jensens is Self–Executing
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[22]  [23]  ¶ 59 The Jensens must first demonstrate
that the provisions they claim defendants violated
—article I, sections 1, 7, and 14—are self-executing. “[A]
constitutional provision is self-executing if it articulates a
rule sufficient to give effect to the underlying rights and
duties intended by the framers” or, in other words, “if
no ancillary legislation is necessary to the enjoyment of
a right given, or the enforcement of a duty imposed.”
Spackman, 2000 UT 87, ¶ 7, 16 P.3d 533 (internal
quotation marks omitted). Constitutional provisions that
prohibit certain conduct usually are self executing. Id. ¶ 8.
On the other hand, “constitutional provisions are not self-
executing if they merely indicate a general principle or line
of policy without supplying the means for putting them
into effect.” Id. ¶ 7 (internal quotation marks omitted).


¶ 60 Prior to Spackman, we had expressly found three
constitutional provisions to be self-executing: the former
version of article XII, section 18 (providing for the liability
of bank stockholders); article I, section 22 (the Takings
Clause); and article I, section 9 (the Unnecessary Rigor/
Cruel and Unusual Punishment Clause). Id. ¶ 9.


¶ 61 In Spackman, we held that article I, section 7—
the due process clause—is self executing. Id. ¶ 10. Three
characteristics of the clause supported our conclusion.
First, we found the clause “inarguably prohibitory,” id.
¶ 11, especially given the Utah Constitution's declaration
that all of its provisions are “ ‘mandatory and prohibitory,
unless by express words they are declared to be otherwise.’
” Id. (quoting Utah. Const. art. I, § 26). Second, the
due process clause had been defined and enforced on
numerous occasions in the absence of implementing
legislation, despite the fact that “the right to due process
is expressed in relatively general terms.” Id. ¶ 12. “Finally,
the context in which the clause was adopted suggest[ed] the
framers intended to constitutionalize existing concepts of
due process rather than create a new provision requiring
legislative implementation.” Id. ¶ 13. We have never
considered whether article I, sections 1 or 14 are self
executing. We do so now.


1. Article I, section 1 is self-executing
[24]  ¶ 62 Article I, section 1 states that


[a]ll men have the inherent and
inalienable right to enjoy and
defend their lives and liberties;
to acquire, possess and protect


property; to worship according to
the dictates of their consciences; to
assemble peaceably, protest against
wrongs, and petition for redress of
grievances; to communicate freely
their thoughts and opinions, being
responsible for the abuse of that
right.


Utah Const. art. I, § 1. We hold that this provision
is self-executing. First, the provision is prohibitory. By
its terms, it prohibits government from infringing upon
citizens' “inherent and inalienable” rights and, like *482
the due process clause, it does not contain express words
declaring that it is not “mandatory and prohibitory.”
Second, like the due process clause, this court has on
numerous occasions defined and enforced article I, section
1 without implementing legislation. See, e.g., Ritholz v.
City of Salt Lake, 3 Utah 2d 385, 284 P.2d 702, 705
(1955) (invalidating city ordinance that prohibited price
advertising of eyeglasses because it unduly infringed upon
advertiser's article I, section 1 right to “enjoyment of
property”); Golding v. Schubach Optical Co., 93 Utah 32,
70 P.2d 871, 875 (1937) (noting that rights guaranteed by
article I, section 1 “are invaded when one is not at liberty
to contract with others respecting the use to which he may
subject his property ... or the manner in which he may
enjoy it” (internal quotation marks omitted)).


2. Article I, section 14 is self-executing
[25]  ¶ 63 Article I, section 14 is also self-executing. It


states:


The right of the people to be secure
in their persons, houses, papers
and effects against unreasonable
searches and seizures shall not be
violated; and no warrant shall issue
but upon probable cause supported
by oath or affirmation, particularly
describing the place to be searched,
and the person or thing to be seized.


Utah Const. art. I, § 14. The plain language of this section
directly prohibits unreasonable searches and seizures
without probable cause for a warrant. Such a rule
sufficiently gives effect to the underlying rights and duties
without implementing legislation. See Spackman, 2000
UT 87, ¶ 7, 16 P.3d 533.
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¶ 64 Because all of the provisions upon which the Jensens
base their claims are self-executing, the Jensens have
cleared the first Spackman hurdle. We now consider
whether money damages are an appropriate remedy for
the Jensens' alleged constitutional violations by applying
the three-part test we enunciated in Spackman.


B. A Private Suit for Damages is not an Appropriate
Remedy for the Alleged Constitutional Violations


¶ 65 Money damages are an appropriate remedy for a
constitutional violation only where a plaintiff establishes
three elements: (1) the plaintiff “suffered a ‘flagrant’
violation of his or her constitutional rights;” (2) “existing
remedies do not redress his or her injuries;” and (3)
“equitable relief, such as an injunction, was and is wholly
inadequate to protect the plaintiff's rights or redress his or
her injuries.” Spackman, 2000 UT 87, ¶¶ 23–25, 16 P.3d
533.


[26]  ¶ 66 The first step inquires whether the defendants'
alleged conduct constitutes a “flagrant violation” of
the Jensens' constitutional rights. This element is not
satisfied unless the conduct violates “ ‘clearly established’
constitutional rights ‘of which a reasonable person would
have known.’ ” Id. ¶ 23 (quoting Harlow v. Fitzgerald, 457
U.S. 800, 818, 102 S.Ct. 2727, 73 L.Ed.2d 396 (1982)).
A right is not clearly established unless its contours
are “ ‘sufficiently clear that a reasonable official would
understand that what he is doing violates that right.’ ”
Id. (quoting Anderson v. Creighton, 483 U.S. 635, 639–40,
107 S.Ct. 3034, 97 L.Ed.2d 523 (1987)). The “flagrant”
requirement “ensures that a government employee is
allowed the ordinary ‘human frailties of forgetfulness,
distractibility, or misjudgment without rendering [him
or her]self liable for a constitutional violation.’ ” Id.
(alteration in original) (quoting Bott, 922 P.2d at 740).


[27]  ¶ 67 The defendants contend that a flagrant
violation cannot exist absent clear precedent on point
that specifically recognizes the claimed right and applies
it to analogous facts. But we believe the flagrant violation
standard cannot be so constrained. To be sure, it will be
easier for a plaintiff to demonstrate a flagrant violation
where precedent clearly establishes that the defendant's
alleged conduct violates a provision of the constitution.
The converse is also true—in the absence of relevant


precedent recognizing the right and prohibiting the alleged
conduct, it will be more difficult for a plaintiff to
prevail. Nevertheless, we can conceive of instances where a
defendant's conduct will be so egregious and unreasonable
that it constitutes a flagrant violation of a constitutional
right even in the absence of controlling precedent.


*483  ¶ 68 With this standard in mind, we now consider
the Jensens' specific claims. The Jensens assert the
defendants violated their right to direct the medical care
of Parker under article I, sections 1 and 7 of the Utah


Constitution. 9  The Jensens also allege violations of their
procedural due process rights under the same provision.
Finally, the Jensens allege a violation of their right under
article I, section 14 to be free from unreasonable custodial
and non-custodial seizures. For each alleged violation,
we first review the scope of the claimed right and then
consider the facts under the summary judgment standard
to determine whether the Jensens have identified facts or
disputed issues of fact giving rise to a “flagrant violation.”


[28]  [29]  [30]  ¶ 69 When analyzing the rights afforded
by our state constitution, we begin the discussion “with
a review of the constitutional text.” Dexter v. Bosko,
2008 UT 29, ¶ 11, 184 P.3d 592. “We also ‘inform
our textual interpretation with historical evidence of the
framers' intent.’ Finally, we may consider well-reasoned
and meaningful decisions made by courts of last resort
in sister states with similar constitutional provisions.”
Id. (quoting Am. Bush v. City of S. Salt Lake, 2006
UT 40, ¶ 10, 140 P.3d 1235). We address each of the
Jensens' claimed rights in turn, beginning with the asserted
parental right to direct the medical care of one's children.


1. Article I, Sections 1 and 7 Guarantee
Parents a Right to Direct the Medical Care


of Their Child, but the Right Is Not Absolute
¶ 70 The Jensens claim that article I, sections 1 and
7 vest in parents a right to direct their child's medical
care free from governmental interference, unless such
governmental interference is narrowly tailored and in
furtherance of a compelling state interest. They contend
that defendants' conduct constitutes a “flagrant violation”
of this “fundamental” substantive right.


¶ 71 We begin with a discussion of article I, section 7, our
state constitution's “due process clause.” Like its federal
counterpart, article I, section 7 provides that “[n]o person
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shall be deprived of life, liberty or property, without due
process of law.” Utah Const. art. I, § 7.


[31]  [32]  ¶ 72 In a long line of precedent, this court has
recognized parental rights as a fundamental component of
liberty protected by article I, section 7. For example, as
early as 1907 we suggested that removal of a child from
his parent's custody is unconstitutional unless the parent
has been found unfit. See Mill v. Brown, 31 Utah 473, 88
P. 609, 613 (1907) (“Before the state can be substituted
to the right of the parent it must affirmatively be made
to appear that the parent has forfeited his natural and
legal right to the custody and control of the child by
reason of his failure, inability, neglect, or incompetency to
discharge the duty and thus to enjoy the right.”). And in In
re J.P., we noted that “[a] parent has a fundamental right,
protected by the Constitution, to sustain his relationship
with his child.” 648 P.2d 1364, 1372 (Utah 1982) (internal
quotation marks omitted). We recognized that “[t]he
integrity of the family and the parents' inherent right
and authority to rear their own children have been
recognized as fundamental axioms of Anglo–American
culture, presupposed by all our social, political, and legal
institutions.” Id. at 1373. Applying these principles, we
held unconstitutional a statute that permitted the juvenile
court to terminate established parental rights solely upon
a finding that *484  termination would be in the child's
best interests. Id. at 1374. In so doing, we recognized that
a parent has a due process right under article I, section 7 to
maintain parental ties to his or her child. Id. at 1375, 1377.
A statute that infringes upon this “fundamental” right
is subject to heightened scrutiny and is unconstitutional
unless it (1) furthers a compelling state interest and (2) “the
means adopted are narrowly tailored to achieve the basic
statutory purpose.” Wells v. Children's Aid Soc'y of Utah,
681 P.2d 199, 206 (Utah 1984) (internal quotation marks
omitted).


[33]  [34]  ¶ 73 These cases stand primarily for the
proposition that a parent possesses a fundamental right
to maintain ties to his or her child. In re J.P, 648 P.2d
at 1377; Wells, 681 P.2d at 206–07. But their holdings
do not directly embrace a broader, more encompassing
fundamental right to direct medical care. And the Jensens
have not cited to any other authority—from this or
any other jurisdiction—that squarely supports such an
expansive reading of article I, section 7. Nevertheless, it is
clear from our precedent that parents have a fundamental
right to make decisions concerning the care and control


of their children. And this general right necessarily
encompasses the more specific right to make decisions
regarding the child's medical care.


[35]  [36]  ¶ 74 It is equally well established, however, that
although “fundamental,” parental rights are not absolute.
A parent's rights must be balanced against the state's
important interest in protecting children from harm. See
In re J.P., 648 P.2d at 1377 (“The principle that the
welfare of the child is the paramount consideration means
that parental rights, though inherent and retained, are
not absolute ....” (internal quotation marks omitted));
id. at 1382 (Stewart, J., dissenting) (“[T]he correlative of
parental rights is parental duties. When parents fail to,
or are incapable of, performing their parental obligations,
the child's welfare must prevail over the right of the
parent.”); Soper v. Dillon (In re Storar), 52 N.Y.2d
363, 438 N.Y.S.2d 266, 420 N.E.2d 64, 73 (1981) (“[A
parent] may not deprive a child of lifesaving treatment,
however well intentioned. Even when the parents' decision
to decline necessary treatment is based on constitutional
grounds, such as religious beliefs, it must yield to the
State's interests, as parens patriae, in protecting the health
and welfare of the child.” (citations omitted)). This is
especially the case where a child's life is endangered.


¶ 75 Utah statutes in effect during the events that gave rise
to this case accurately reflect the delicate balance between
constitutionally protected parental rights and the state's
interest in ensuring the health and safety of children within
its borders. For example, Utah Code section 62A–4a–201
provided as follows: “Courts have recognized a general
presumption that it is in the best interest and welfare of
a child to be raised under the care and supervision of
his natural parents.” UTAH CODE ANN. § 62A–4a–


201(1) (Supp.1997). 10  It added that “[t]he right of a fit,
competent parent to raise his child has long been protected
by the laws and Constitution of this state and of the
United States.” Id. Counterbalanced against this express
recognition of fundamental parental rights, however,


the state, as parens patriae, has an interest in and
responsibility to protect children whose parents ... do
not adequately provide for their welfare. There are
circumstances where a parent's conduct or condition is
a substantial departure from the norm and the parent is
unable or unwilling to render safe and proper parental
care and protection. Under those circumstances, the
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welfare of children is the consideration of paramount
importance.
Id. § 62A–4a–201(2). “When circumstances within the
family pose a threat to the child's safety or welfare, the
state's interest in the child's welfare is paramount to the
rights of a parent.” Id. § 62A–4a–201(4).


¶ 76 The state appropriately takes its parens patriae
responsibility seriously. In fact, any person, including a
medical professional, who has reason to believe that a
child has been subjected to neglect is required to report
the abuse either to law enforcement or *485  DCFS. Id.
§ 62A–4a–403(1). And the statutory definition of neglect
includes a parent's failure to provide proper or necessary
medical care or any other care necessary for the child's
health. Id. § 62A–4a–101(14)(a)(iv). A person required
to report who “willfully fails to do so” is subject to
criminal liability. Id. § 62A–4a–411. And, any person who
“participat[es] in good faith in making a report” of neglect
or “assist[s] an investigator from [DCFS]” is immune
from liability that might otherwise arise by reason of such
conduct. Id. § 62A–4a–410.


¶ 77 The Jensens have not challenged the constitutionality
of the above statutory scheme, which reflects the scope
of protection afforded by article I, section 7 to a parent's
right to direct medical care. However, the Jensens seek to
buttress their article 1, section 7 argument with article 1,
section 1. That provision states that


[a]ll men have the inherent and
inalienable right to enjoy and
defend their lives and liberties;
to acquire, possess and protect
property; to worship according to
the dictates of their consciences; to
assemble peaceably, protest against
wrongs, and petition for redress of
grievances; to communicate freely
their thoughts and opinions, being
responsible for the abuse of that
right.


Utah Const. art. I, § 1. As the Jensens concede, “[t]here
are no Utah cases in which the parties have raised [article
1, section 1] in the parent-child context.” Faced with
this absence of authority, the Jensens argue that, by
its language, section 1 promotes the “inherent rights
of defending life and liberty” and because we have, in
In re J.P. and Wells, determined that parents possess
an inherent fundamental liberty interest under article 1,


section 7 to rear their children, these provisions necessarily
protect a parent's fundamental right to direct medical care.
But the Jensens have failed to support their argument with
relevant case law, statutes, or historical evidence.


[37]  [38]  ¶ 78 Although the Utah Constitution protects
parental rights to direct the medical care of their
children, those rights must be balanced against the state's
responsibility to further the health and safety of children.
Accordingly, when a child's life or health is endangered by
his or her parents' decisions regarding the child's medical
care, the state may, in some circumstances, temporarily
intervene without violating the parents' constitutional
rights. With this framework in mind, we consider
the Jensens' specific claims against Dr. Wagner, Ms.
Cunningham, and Mr. Anderson.


a. Dr. Wagner's Conduct Does Not Amount
to a Flagrant Violation of the Jensens'


Right to Direct the Medical Care of Parker


[39]  ¶ 79 The Jensens allege Dr. Wagner committed
several violations of their constitutional right to direct
Parker's medical care. First, they contend Dr. Wagner
made material factual misrepresentations and omissions
to DCFS, the juvenile court, and others in order to
induce a transfer of custody. The Jensens also contend
that Dr. Wagner interfered with the Jensens' request for
independent confirmation by contacting and attempting
to influence the reviewing physician at Dana–Farber.
Finally, the Jensens allege that Dr. Wagner reported them
to the State for medical neglect because they informed
Primary Children's that they were going elsewhere to seek
confirmation of the diagnosis.


¶ 80 There is no evidence in the record from which it can
be inferred that Dr. Wagner's conduct was motivated by
anything other than a reasonable belief that Parker was in
danger of serious harm. We agree with the federal district
court that “the Jensens ask the [c]ourt to draw a number
of unreasonable inferences, which the record plainly will
not support, in order to attribute a more dubious purpose
to Dr. Wagner's actions.” P.J. ex rel. Jensen v. Utah, No.
2:05–CV–739 TS, 2008 WL 4372933, at *18, 2008 U.S.
Dist. LEXIS 72334, at *55 (D.Utah Sept.22, 2008).


¶ 81 For example, the Jensens assert that Dr. Wagner
was a “co-investigator” of a clinical trial for which Parker
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might have been eligible, suggesting that Dr. Wagner
wanted to get Parker enrolled into the trial, and that he
was motivated by this desire rather than Parker's medical
interests. But the Jensens have not pointed to any evidence
that Dr. *486  Wagner was a co-investigator of the study.
In fact, the study for which Parker was possibly eligible
was a Phase III Clinical Trial. Dr. Wagner was involved in
only one clinical trial while he was at Primary Children's,
and it was a Phase I study.


¶ 82 Additionally, it is undisputed that under the study's
eligibility criteria, a patient could be enrolled in the trial
only within thirty days of the “diagnostic biopsy.” Dr.
Wagner had calendered the date of Parker's biopsy as May
2, 2003. Thus, by June 2, Parker was no longer eligible
to participate in the trial. If Dr. Wagner's real motivation
was to get Parker enrolled, he almost certainly would have
ceased pressing after the June 2 deadline. But he did not. In
fact, it was not until June 16 that Parker's case was referred
to DCFS. Seeking to avoid this conclusion, the Jensens
assert that Dr. Wagner had cited a medical article that
measured the deadline for enrollment in the study from
the date of diagnosis, which would have been May 20. But
like the claim that Dr. Wagner was a “co-investigator” of
the study, this assertion is unsupported in the record.


¶ 83 Turning to the Jensens' specific allegations, there
simply is no evidence from which it can be reasonably
inferred that Dr. Wagner deliberately misrepresented the
events and circumstances surrounding Parker's medical
care. Even assuming Dr. Wagner withheld information
or otherwise gave a less than complete picture of the
circumstances surrounding Parker's care, there is no
evidence that he did so deliberately.


¶ 84 Regarding Dr. Wagner's alleged interference with the
Jensens' request for a second opinion at Dana–Farber,
we have reviewed the alleged offending communication
between Dr. Wagner and the institute, and we conclude
that it does not support a reasonable inference that Dr.
Wagner attempted to interfere with the second opinion
sought by the Jensens.


¶ 85 The Jensens' final allegation—that Dr. Wagner
reported them to the State for medical neglect because
they informed Primary Children's that they were going
elsewhere to seek confirmation of the diagnosis—is also
devoid of support in the record. It is simply a bald
allegation.


¶ 86 In sum, there is nothing to support a reasonable
inference that Dr. Wagner was not motivated by a
legitimate concern for Parker's care. The Jensens have
not pointed to any admissible evidence from which it
can reasonably be inferred that Dr. Wagner committed
a flagrant violation of the Jensens' constitutional rights,
especially given that neither this Court nor the Utah Court
of Appeals has previously addressed the scope of a parent's
right to direct the medical care of his or her child.


b. Ms. Cunningham's Conduct Does Not
Amount to a Flagrant Violation of the


Jensens' Right to Direct Parker's Medical Care


[40]  ¶ 87 The Jensens contend that Ms. Cunningham
committed two violations of their constitutional rights.
First, they contend Ms. Cunningham failed to conduct
any investigation of the medical neglect allegations.
Specifically, they claim she had a duty under Utah law to
investigate Parker's referral and that had she undertaken
such an investigation, she would have discovered several
misrepresentations and omissions made by Dr. Corwin
and Dr. Wagner. But this claim fails because there
is no evidence to indicate that Ms. Cunningham had
reason to question the veracity of the information and
opinions given to her by Drs. Wagner and Corwin.
Even if Ms. Cunningham had a duty to investigate,
we simply are unwilling to say that her decision to
rely solely on a medical professional's report in what
she reasonably perceived was an emergency situation
constitutes a flagrant violation of the parental right to
direct a child's medical care.


[41]  ¶ 88 The Jensens' second claim is that Ms.
Cunningham submitted an affidavit to the juvenile court
that contained misleading information. In the affidavit,
Ms. Cunningham stated that a sample of Parker's tissue
was sent to Dana–Farber for a second opinion, but
did not state that the second opinion was never given.
Additionally, the affidavit states that Parker underwent a
CT and bone scan, but omits the fact that the test results
were normal. It also states that *487  the Jensens were
pursuing IPT, when Ms. Cunningham knew they were
not. Finally, Ms. Cunningham's affidavit omitted the fact
that she had not spoken to Dr. Coffin, and in it Ms.
Cunningham claimed that Dr. Tishler had said Parker
should commence chemotherapy, when she knew he had
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actually said that he would not be making final treatment
recommendations until all of the testing was complete.


¶ 89 Ms. Cunningham has admitted that in hindsight
some of the information in the affidavit was potentially
misleading. Nevertheless, we conclude that the omissions
or misstatements were largely immaterial to the juvenile
court proceedings. And the Jensens have offered no
evidence to suggest Ms. Cunningham was motivated by
anything other than a desire to further the best interests of
Parker. Thus, the Jensens have provided no evidence from
which it can reasonably be inferred that Ms. Cunningham
committed a flagrant violation of the Jensen's right to
direct Parker's medical care.


c. Mr. Anderson's Conduct Does Not Amount
to a Flagrant Violation of the Jensens'
Right to Direct Parker's Medical Care


[42]  ¶ 90 The Jensens contend that Mr. Anderson
committed several violations of the Jensens' right to direct
Parker's care. First, the Jensens claim Mr. Anderson
imposed a “standard of comparative fitness on the
Jensens,” under which he took the position that, if there
were conflicting opinions between a parent's physician and
a physician upon whom the State is relying, the parents
could not make their own choice. Second, the Jensens
contend Mr. Anderson refused to authorize the dismissal
of the neglect proceedings unless Parker was placed in the
care of a board certified pediatric oncologist.


¶ 91 These two allegations lack merit. By the time Mr.
Anderson became involved in Parker's case in late August
2003, the juvenile court had already ordered Parker to
begin chemotherapy administered by a board certified
pediatric oncologist and had placed him in the state's
protective custody because the Jensens had missed the
court-imposed deadline. In this sense, Mr. Anderson did
not impose any standard upon the Jensens; any standard
imposed was imposed by the juvenile court, which had
ordered that Parker must be treated with chemotherapy
by a board certified pediatric oncologist. Based on these
undisputed facts, the position taken by Mr. Anderson,
including his refusal to dismiss the proceedings unless the
Jensens placed Parker in the care of a board certified
pediatric oncologist, was in accord with the juvenile court
order.


¶ 92 The Jensens also allege that Mr. Anderson told them
that he would not include additional diagnostic testing as
part of DCFS's pursuit of the medical neglect allegations
unless the Jensens agreed to place Parker in foster care.
Given the timing of Mr. Anderson's involvement, even
if it were true that Mr. Anderson told the Jensens that
additional testing was contingent upon Parker's placement
in foster care, the statement was immaterial. By the time
Mr. Anderson became involved, the juvenile court had
already granted protective custody of Parker to the State.
Mr. Anderson's statement therefore had no effect upon
the juvenile court proceedings and caused the Jensens no
damage.


¶ 93 The Jensens' final claim is that Mr. Anderson had
knowledge that Dr. Johnston had decided to recommend
chemotherapy before receiving the results of the genetic
tests in violation of the September 5, 2003 stipulation
and failed to inform the juvenile court of this fact. This
allegation is unsupported by the record. Even assuming
it is true that Dr. Johnston violated the stipulation by
recommending chemotherapy before the genetic testing
results were back, the Jensens have offered no evidence
from which it can reasonably be inferred that Mr.
Anderson knew that such conduct would be a violation of
the stipulation.


¶ 94 Mr. Anderson became involved in this case only
after the State had been granted protective custody of
Parker and the Jensens had violated the juvenile court
order requiring them to begin chemotherapy by August
8. His role was limited to trying to bring the Jensens into
compliance with the juvenile court orders so Parker could
get what was considered medically necessary care. His
*488  actions did not violate the Jensens' right to direct


the medical care of Parker.


2. The Right to Procedural Due Process
[43]  [44]  ¶ 95 The Jensens also claim that their


procedural due process rights were violated by defendants
Wagner and Cunningham. Article I, section 7 of the Utah
Constitution contains a procedural component. Under it,
“notice and opportunity to be heard ... must be observed
in order to have a valid proceeding affecting life, liberty, or
property.” Wells v. Children's Aid Soc'y of Utah, 681 P.2d
199, 204 (Utah 1984). Additionally, “[t]o be considered a
meaningful hearing, the concerns of the affected parties
should be heard by an impartial decision maker.” Chen
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v. Stewart, 2004 UT 82, ¶ 68, 100 P.3d 1177 (internal
quotation marks omitted).


[45]  ¶ 96 The Jensens assert that Dr. Wagner's
and Ms. Cunningham's “reckless or intentional
misrepresentations” rendered the juvenile court
proceedings so unfair as to violate the Jensens' procedural
due process rights. To support their misrepresentation
claim, the Jensens cite Walker v. State, in which we noted,
“It is an accepted premise in American jurisprudence
that any conviction obtained by the knowing use of
false testimony is fundamentally unfair and totally
incompatible with rudimentary demands of justice.” 624
P.2d 687, 690 (Utah 1981) (internal quotation marks
omitted). But even assuming Walker is applicable in this
civil case, there is no evidence in the record that either
Dr. Wagner or Ms. Cunningham deliberately made false
statements or material omissions to the juvenile court.


¶ 97 The Jensens also claim Ms. Cunningham's failure
to investigate the medical neglect allegations deprived
them of an opportunity to be heard in a meaningful
way. This claim also fails. At the juvenile court,
the Jensens were free to challenge Ms. Cunningham's
allegations, including the circumstances surrounding
them. The Jensens were provided with adequate notice
and a meaningful opportunity to be heard. Consequently,
neither Ms. Cunningham nor Dr. Wagner committed a
flagrant violation of the Jensens' procedural due process


rights. 11


3. The Jensens' Right to Be Free
from Unreasonable Seizures


[46]  ¶ 98 The Jensens' final claim is that their rights under
article I, section 14 to be free from unreasonable seizure
were violated when Mr. Jensen was arrested in Idaho
in August 2003 and when both parents were “booked
and released in Utah in September 2003.” This court
has recognized that while article I, section 14 and the
Fourth Amendment of the United States Constitution
have identical language, “we will not hesitate to give the
Utah Constitution a different construction where doing
so will more appropriately protect the rights of this state's
citizens.” State v. DeBooy, 2000 UT 32, ¶ 12, 996 P.2d 546.
But we have also stated that, “[u]nder both constitutions,
the general rule is that [unless] ‘specific and articulable
facts ... taken together with rational inference from those
facts ... reasonably warrant’ the particular intrusion,” the


intrusion is unconstitutional. Id. ¶ 13 (third alteration in
original) (quoting Terry v. Ohio, 392 U.S. 1, 21, 88 S.Ct.
1868, 20 L.Ed.2d 889 (1968)). Therefore, it cannot be a
flagrant violation of article I, section 14 if there was a
reasonable basis to warrant the particular intrusion or, in
other words, if there was probable cause for an arrest.


[47]  ¶ 99 The Jensens contend that Mr. Jensen's seizure
was unreasonable because it resulted from “culpable
material misrepresentations.” But Mr. Jensen was arrested
only after the Jensens violated the juvenile court order that
required the Jensens to begin chemotherapy by August
8. With respect to defendant Dr. Wagner, the alleged
*489  seizure took place after he left Primary Children's


and was succeeded by Dr. Albritton. In fact, there is no
evidence that Dr. Wagner had any involvement in the
procurement of the warrant that led to the arrest of Mr.
Jensen. Therefore, Dr. Wagner could not have committed
a flagrant violation of Mr. Jensen's rights under article I,
section 14.


[48]  ¶ 100 Ms. Cunningham did have some involvement
in the events leading to Mr. Jensen's arrest. She signed
an affidavit supporting the Application to Take a Child
into Protective Custody after the Jensens missed the
deadline for Parker to begin chemotherapy. Additionally,
she informed the district attorney of the inability to serve
the court issued warrant on the Jensens because they had
left the state. This resulted in criminal charges against
Mr. and Mrs. Jensen and the subsequent arrest of Mr.
Jensen. The fact remains, however, that Ms. Cunningham
was doing nothing more than attempting to enforce a
juvenile court order that the Jensens were violating. A
direct violation of a court order is probable cause for an
arrest or seizure and therefore is a reasonable intrusion
of rights under the Utah constitution. See, e.g., UTAH
CODE ANN. § 77–18–1(12)(b)(ii) (2008) (authorizing a
warrant for the arrest of a probationer in violation of court
ordered probation); Goings v. Elliot, No. C 08–2544 PJH,
2010 U.S. Dist. Lexis 26015, at *15–22 (N.D.Cal. Mar.
19, 2010) (holding that probable cause existed to arrest
or detain plaintiff for violation of a court order). Because
the Jensens were in direct violation of the juvenile court
order, the actions taken by Ms. Cunningham to effectuate
their arrest were supported by probable case. Thus, Ms.
Cunningham's actions were reasonable and warranted the
intrusion on the Jensens' constitutional rights under article
I, section 14.
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[49]  ¶ 101 The Jensens also argue that they suffered
an unreasonable noncustodial seizure in violation of
article I, section 14. According to the Jensens, a
noncustodial seizure is one that results from state-
imposed conditions that significantly, but not physically,
restrict liberty. This court has never recognized that
our Constitution guarantees a right to be free from
unreasonable noncustodial seizure. As such, the right is
not clearly established.


¶ 102 The Jensens nonetheless contend that the following
is evidence of a flagrant violation of their purported
right: They were unable to return to their home state
without threat of arrest and removal of Parker; they were
unable to take Parker for an evaluation in Houston, or to
other physicians of their choosing; they were subjected to
mandatory court appearances; they were ordered to give
up their passports; Mr. Jensen lost his job; and, finally,
they were subjected to media scrutiny and public ridicule.
The Jensens claim that all of this amounts to such a
significant restriction of their liberty that it constitutes a
violation of their state constitutional rights.


¶ 103 We have already concluded that the defendants'
conduct was motivated by a legitimate concern for
Parker's life. Thus, in the absence of any precedent
suggesting such an expansive reading of article I, section
14, we cannot conclude that the defendants' conduct
constitutes a flagrant violation of the Jensens' rights.


CONCLUSION


¶ 104 The state district court erred in applying collateral
estoppel because the legal standard for state and federal
constitutional violations is not identical. We nonetheless
affirm the district court's order on alternative grounds
that are apparent in the record. Specifically, we hold
that the Jensens' claims against defendants Eisenman
and Albritton are barred under the doctrine of quasi-
judicial immunity because the claims arise out of the
defendants' roles in which they played an integral part
in the judicial process. The claims against the remaining
three defendants fail because, as a matter of law, the
Jensens did not meet their burden of demonstrating
that damages are an appropriate remedy for the alleged
unconstitutional conduct.


*490  ¶ 105 Chief Justice DURHAM, Associate Chief
Justice DURRANT, Justice NEHRING, and Judge
ORME concur in Justice PARRISH'S opinion.


¶ 106 Due to his retirement, Justice WILKINS did not
participate herein. Judge GREGORY K. ORME sat.


¶ 107 Justice THOMAS R. LEE became a member of the
Court on July 19, 2010, after oral argument in this matter,
and accordingly did not participate.


All Citations
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Footnotes
1 When reviewing a district court's grant of summary judgment, we consider “the facts and all reasonable inferences drawn


therefrom in the light most favorable to the nonmoving party.” Orvis v. Johnson, 2008 UT 2, ¶ 6, 177 P.3d 600 (internal
quotation marks omitted). In this case, that party is the Jensens.


2 Cytogenetic testing may be performed only on fresh or frozen tissue, and is therefore not possible when tissue is placed
in formalin or paraffin. In contrast, although not optimal, molecular testing can be performed on tissue samples that have
been placed in formalin or paraffin. Because the tissue removed from Parker's mouth by Dr. Christensen was placed in
formalin or paraffin, cytogenetic testing could not be performed on that specimen.


3 The complaint also named as a defendant Intermountain Health Care (“IHC”). However, the parties stipulated that none
of the defendants was an IHC employee, and IHC was voluntarily dismissed from the case. Consequently, IHC is not
part of the case or this appeal.


4 In their brief, the Jensens make only a passing reference to their intentional tort claims, choosing instead to focus solely
on their state constitutional claims. For this reason, we consider the intentional tort claims waived and affirm the district
court's dismissal of them. Utah R.App. P. 24(a)(9); see also; State v. Wareham, 772 P.2d 960, 966 (Utah 1989) (declining
to reach an issue raised by a party where the party's “brief totally fails to provide any reasons to support the contention”).
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5 For these same reasons, the law of the case doctrine is inapplicable. The law of the case doctrine applies to preclude
relitigation of an issue when the identical issue was litigated earlier in the same case. See IHC Health Servs., Inc. v. D & K
Mgmt., Inc., 2008 UT 73, ¶ 26, 196 P.3d 588. Because the issues are different under the state and federal constitutions,
the law of the case doctrine is inapplicable here.


6 This statute has since been revised and renumbered.


7 The United States Supreme Court has limited this federal absolute immunity test to exclude any administrative or
investigative functions, even if they were performed as part of the judicial process. See Buckley v. Fitzsimmons, 509
U.S. 259, 273, 113 S.Ct. 2606, 125 L.Ed.2d 209 (1993). The Utah Court of Appeals has recognized that we have not
addressed whether immunity would apply to administrative or investigative functions, but it nevertheless applied this
limited immunity test to a claim of fraud. See Cline v. State, 2005 UT App 498, ¶ 40, 142 P.3d 127. We have not had
the occasion to affirm or reject the court of appeals' application of the state limited immunity test, but we decline in this
case to reach the issue because the record does not support the proposition that Ms. Eisenman or Dr. Albritton were
performing administrative or investigative functions.


8 In their reply brief, the Jensens assert that it would be improper for us to decide whether the defendants were protected
by quasi-judicial immunity because related issues of fact are in dispute. They also argue that the defendants' material
misstatements and omissions demonstrate they acted with malice and that for this reason immunity should not apply. We
disagree with both assertions. First, our analysis focuses primarily on a defendant's function within the judicial process,
not the manner in which that function is performed. See Black v. Clegg, 938 P.2d 293, 296 (Utah 1997) (holding that the
filing of an inaccurate certificate was still protected by quasi-judicial immunity despite its errors); Spielman v. Hildebrand,
873 F.2d 1377, 1382 (10 Cir.1989) (indicating that the testimony of a child welfare worker was protected by absolute
immunity even though the testimony was false). In this case, we have concluded defendants Eisenman and Albritton were
performing functions integral to their role in the judicial process. Second, even assuming they were guilty of misstatements
or omissions in carrying out their judicial functions, it cannot reasonably be inferred from the facts that the defendants
acted with malice, or even that any of the alleged misstatements or omissions were made intentionally.


9 The Jensens actually alleged violations of several rights purportedly encompassed by article I, sections 1 and 7, including:
(1) parents' right to direct their child's medical care free from governmental interference, unless such interference is
narrowly tailored and in furtherance of a compelling state interest; (2) parents' right to follow medical recommendations of
a licensed physician of their choosing, unless the State can establish that the recommendations are substantially below
the norm; (3) parents' right not to be reported to the State for neglect because the parents are seeking confirmation of
a diagnosis before implementing a state actor's medical recommendations; and (4) parents' right to an investigation of
the reporting party's allegations before being forced to defend against State efforts to transfer custody in order to impose
medical procedures on a child. Because all of these alleged violations ultimately arise under an asserted general right to
direct the medical care of one's child, we consolidate our analysis of the specific claims.


10 The statutes have since undergone minor revision. None of these revisions alters our analysis.


11 In addition, even if we were to conclude that a flagrant violation of the Jensens' procedural due process rights occurred,
monetary damages nonetheless would be an inappropriate remedy because the Jensens have failed to establish the
third Spackman element, “that equitable relief ... was and is wholly inadequate to [protect the plaintiff's rights or] redress
[their] injuries.” Spackman, 2000 UT 87, ¶ 25, 16 P.3d 533. Procedural due process violations are “particularly amenable
to redress through equitable means [because] [s]uch relief can be precisely tailored to grant the very thing a plaintiff
alleges has been wrongfully denied—due process.” Id. ¶ 25 n. 11.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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951 P.2d 735
Supreme Court of Utah.


Paul M. JENSEN, individually and dba PMJ
Enterprises, and Perimeter Properties, Inc., a
Utah corporation, Plaintiffs and Appellants,


v.
REDEVELOPMENT AGENCY OF SANDY CITY,


a political subdivision of the State of Utah,
Sandy City, a municipal corporation, J. Steven


Newton, an individual and a corporate officer and
public official, Woodbury Corporation, a Utah


corporation, Vestwood, a Utah general partnership,
and John Does 1–10, Defendants and Appellees.


No. 960014.
|


Aug. 5, 1997.
|


Rehearing Denied Nov. 7, 1997.


Prospective developer of auto mall brought action
against city, city redevelopment agency, former mayor,
and rival developer for breach of contract, breach
of implied covenant of good faith and fair dealing,
negligence, and unjust enrichment. The Third District
Court, Salt Lake Division I, Sandra N. Peuler, J., entered
summary judgment in favor of defendants. Prospective
developer appealed. The Supreme Court, Howe, J.,
held that: (1) mayor's oral promise “not to go to the
press” with development plans did not prohibit mayor
from contacting other developers when mayor became
dissatisfied with progress of development; (2) federal
court's ruling that developer had no property interest
in information it disclosed to city and agency was res
judicata; and (3) defendants' failure to file federal court
depositions in state court did not preclude summary
judgment.


Affirmed.


Attorneys and Law Firms


*735  Robert H. Copier, Salt Lake City, for plaintiffs and
appellants.


Jody K. Burnett, Kurt M. Frankenburg, Salt Lake City,
for Sandy City, Sandy City RDA, and Newton; Nicholas


E. Hales, Reid W. Lambert, Salt Lake City, for Woodbury
and Vestwood.


Opinion


HOWE, Justice:


Plaintiff Paul M. Jensen, individually and dba PMJ
Enterprises, and plaintiff Perimeter Properties, Inc.,
appeal from a summary judgment entered against them
and in favor of defendants Sandy City, Redevelopment
Agency of Sandy City, J. Steven Newton, Woodbury
Corporation, and Vestwood, a partnership.


This action arises out of Jensen's attempt to finance,
broker, and develop an “auto mall” in Sandy City. In
1985, the City prepared an economic development plan
recommending the development of an auto mall that
would generate significant tax revenue. J. Steven Newton,
who became mayor later that same year, promoted the
auto mall as one of his administration's priorities. Ed
James, an architect who was active in the civic affairs
of the City and a long-time advocate of the auto mall
concept, volunteered to *736  spearhead the development
effort. James interested Jensen, a real estate developer and
consultant from Arizona, in the proposed project. From
1986 to 1989, Jensen undertook extensive negotiations
with many lending institutions in an attempt to arrange
financing for the project, which he named the Utah
Automall, but was unable to obtain a commitment. He
also contacted automobile dealerships and manufacturers
but managed to obtain only one commitment, which
later proved worthless. Other manufacturers and dealers
expressed an interest in the proposed project, but their
interest was predicated upon Jensen's ability to obtain
financing and to actually develop the auto mall. Jensen
obtained several options and earnest money agreements
with landowners in the area but, because of lack of
financing, was unable to finalize the necessary real estate
acquisitions.


During this same period, the City and Sandy City
Redevelopment Agency (RDA) continued to study,
discuss, and promote the auto mall concept. By mid–
1988, RDA became concerned that Jensen had made
no substantive progress on the project and might not
be able to accomplish the development. It then invited
the Woodbury Corporation to consider the possibility of
becoming a “back-up” developer. Woodbury eventually
became interested in developing an auto mall but in the
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form of a commercial subdivision instead of an enclosed
complex as planned by Jensen. It obtained financing
commitments, purchased land, and designed an auto mall
project consistent with the City's master plan. Woodbury
began development and eventually found buyers for some
of the lots in the subdivision, which it named the Utah
Automall.


In 1990, Jensen commenced an action against the City,
RDA, Newton, Woodbury Corporation, and Vestwood in
the United States District Court for the District of Utah,
asserting violations of 42 U.S.C. § 1983 and state law
claims. That court eventually entered summary judgment
against plaintiffs as to the federal claims and dismissed
without prejudice all pendent state law claims for lack of
subject matter jurisdiction. Jensen appealed to the United
States Court of Appeals for the Tenth Circuit, which
affirmed the summary judgment. Jensen v. Redevelopment
Agency of Sandy City, 998 F.2d 1550 (10th Cir.1993).


The state law claims, which constitute this action and
which had been dismissed without prejudice by the
federal court, were thereafter timely filed in the state
district court. The claims may be summarized as follows:
breach of contract and breach of the implied covenant of
good faith and fair dealing against the City and RDA;
negligence against Newton as mayor of the City and chief
administrative officer of RDA; and unjust enrichment
against Woodbury Corporation and Vestwood. The trial
court entered summary judgment against plaintiffs on all
claims, and they now bring this appeal.


I. CLAIMS AGAINST SANDY CITY AND ITS RDA


[1]  Plaintiffs contend that in consideration of their
disclosing to Sandy City and its RDA their plans to
finance and develop the Utah Automall in the city,
Newton, who was then the mayor of the City and chief
administrative officer of RDA, orally agreed that he
would “not go to the press” and disclose plaintiffs' plans.
Plaintiffs do not assert that Newton “did go to the press,”
but rather that he contacted officers of the Woodbury
Corporation and Vestwood when he became dissatisfied
with the progress of Jensen's plans. Newton allegedly
disclosed to Woodbury and Vestwood the details of
Jensen's plan and invited them to develop the project if
Jensen failed. Plaintiffs argue that by contacting officers
of Woodbury and encouraging them to develop an auto


mall similar to their plan, Newton breached the covenant
of good faith and fair dealing which was implied in the oral
agreement made between Newton and Jensen.


This contention has no merit. Plaintiffs concede that
Newton's only commitment was “not to go to the press.”
That was the extent of his undertaking. That being so, his
commitment cannot be enlarged and expanded by means
of the implied covenant of good faith and fair dealing to
include other promises not fairly included in the promise
actually made. Plaintiffs cite no authority that would
warrant our making the leap they *737  urge. In a matter
of this importance, they could and should have made their
agreement in writing and spelled out in detail the City's
and RDA's promises. Instead, plaintiffs were apparently
content to rely on the promise “not to go to the press,”


which they do not contend has been broken. 1  We have
often observed in our case law that a court will neither
make a better contract for the parties than they have made
for themselves nor enforce asserted rights not supported
by the contract itself. Rio Algom Corp. v. Jimco Ltd., 618
P.2d 497, 505 (Utah 1980). We therefore conclude that
the trial court did not err in granting summary judgment
on plaintiffs' breach of contract claims. In so doing, we
express no opinion as to whether agreements of this nature
made by City officials would be otherwise enforceable.


II. TERMINATING DISCOVERY BY PLAINTIFFS


When defendants moved for summary judgment in the
action brought by plaintiffs in federal district court,
plaintiffs requested additional time for discovery pursuant
to Utah Rule of Civil Procedure 56(f) to depose Wallace
Woodbury, an officer of the Woodbury Corporation.
Plaintiffs contended that they could not respond to the
motion for summary judgment until they had deposed
Mr. Woodbury, whose testimony allegedly would have
gone to the core of the factual issues concerning the
alleged unauthorized disclosures made to Woodbury
Corporation and Vestwood. The federal district court
denied the request for additional time, and plaintiffs
assailed that denial in their appeal to the Tenth Circuit.
That court upheld the denial of additional time for
discovery on two grounds. First, plaintiffs failed to
identify any useful facts that they believed would be
discovered in the deposition of Mr. Woodbury. Second,
plaintiffs had been dilatory in pursuing discovery prior to
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the filing of their rule 56(f) affidavit. Jensen, 998 F.2d at
1554–55.


Approximately five months after plaintiffs filed the instant
action in the district court, Woodbury moved for a
protective order to cut off any discovery by plaintiffs. At
that time, plaintiffs had not yet conducted any discovery in
this action. The trial court granted Woodbury's motion for
a protective order, reasoning that plaintiffs had expended
their time for discovery while their case was pending
before the federal district court and that they were not
entitled to additional time for discovery because the state
district court was bound by collateral estoppel. Plaintiffs
now assign as error the granting of the protective order.
They argue that without the desired discovery, they were
unable to pursue basic factual issues and were prevented
from obtaining basic information to oppose the motions
for summary judgment in this case, particularly as they
relate to the unjust enrichment of Woodbury Corporation
and Vestwood and the negligence of Newton.


[2]  We find no error. We need not and do not determine
whether the trial court was bound by the doctrine of
collateral estoppel to follow the federal court in denying
further discovery. Plaintiffs' sole claim against Woodbury
and Vestwood is for unjust enrichment. As a matter of
law, that claim cannot succeed. The Tenth Circuit held
that under Utah law plaintiffs did not have a property
interest in the information it supplied to the City. That
court wrote:


The information regarding the auto
mall was of a type that is generally
known and it was not reasonable
under the circumstances to maintain
its secrecy. An auto mall is not a
unique concept or novel idea. Auto
malls exist in other cities. Indeed,
in this case, plaintiffs traveled with
officials from the city to southern
California to discuss the auto mall
concept with a local expert, and to
visit and inspect numerous different
auto mall complexes located there.


998 F.2d at 1557.


The Tenth Circuit's ruling that plaintiffs did not have
any property interest in the information it disclosed to
the City and RDA is res judicata of that issue in this


action. Therefore, even though Woodbury and Vestwood
may have made use of Jensen's plans, *738  no property
interest was appropriated that would give rise to an action
for unjust enrichment against them.


Plaintiffs have also failed to demonstrate how any further
discovery would have assisted them in defending against
summary judgment on their negligence claim against
Newton. The trial court ruled that Newton could not
be sued for negligence due to the bar imposed by Utah
Code Ann. § 63–30–4(4) (1993), which provides that “no
government employee may be held personally liable for
acts or omissions occurring during the performance of
the employee's duties, within the scope of employment, or
under color of authority, unless it is established that the
employee acted or failed to act due to fraud or malice.”
Plaintiffs have not suggested on this appeal how they
might avoid that bar.


III. FAILURE OF DEFENDANTS
TO FILE FEDERAL COURT


DEPOSITIONS IN STATE COURT


[3]  Plaintiffs and defendants stipulated that all discovery
made in the action in federal district court could be
used in this state court action. Apparently pursuant to
that stipulation, defendants supported their motions for
summary judgment by referring to depositions taken
in the federal court that neither party filed in the
district court. Plaintiffs argue that because there were no
depositions before the district court on which summary
judgment could be based, they had the right to stand on
their pleadings and summary judgment should have been
denied. Again, we find no merit in this contention. The
record clearly reflects that defendants did file transcript
excerpts of deposition testimony and exhibits that they
relied upon to support their summary judgment motion.
Plaintiffs made no objection to the use of the deposition
excerpts before the district court and have not contended
that the deposition testimony has been misconstrued or
misstated on this appeal. More basically, plaintiffs have
not identified any fact that would have been disputed
absent the deposition testimony and would thereby have
rendered summary judgment improper.


Judgment affirmed.
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ZIMMERMAN, C.J., STEWART, Associate C.J., and
DURHAM and RUSSON, JJ., concur.


All Citations


951 P.2d 735


Footnotes
1 Sandy City officials did make some disclosure to the news media, but the media did not make the information public and


plaintiffs do not assert that they were harmed thereby.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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37 P.3d 1070
Supreme Court of Utah.


Bonnie LOFFREDO and Donald A.
Westenskow, Plaintiffs and Appellees,


v.
Scott W. HOLT, Defendant and Appellant.


No. 20000170.
|


Nov. 9, 2001.


Clients brought action against attorney to recover
reimbursement of attorney fees withheld from settlement
checks. The First District Court, Brigham County,
Thomas Willmore, J., entered summary judgment that
enforceable contingent fee agreement existed as to one
client and that attorney deducted the appropriate fee.
Attorney appealed. The Supreme Court, Durrant, J., held
that summary judgment that attorney was not entitled
to fees from one client was not final and appealable
while claim was pending against other client for additional
attorney fees and costs.


Dismissed and remanded.


Attorneys and Law Firms


*1071  R. Scott Waterfall, Catherine F. Labatte, Ogden,
UT, for plaintiffs.


Leonard E. McGee, Bountiful, UT, for defendant.


Opinion


DURRANT, Justice:


¶ 1 This case involves a dispute over attorney fees between
Scott Holt and his former clients, Donald Westenskow
and Bonnie Loffredo. The central question presented is
whether rule 1.5(c) of the Utah Rules of Professional
Conduct precludes the enforcement of an unsigned
contingent fee agreement. The district court concluded
that the agreement was unenforceable and granted
Westenskow's summary judgment motion. On appeal,
Holt contends that rule 1.5(c) does not establish the
contractual elements required to form a valid contingent


fee agreement. We decline to address this issue, however,
because we lack jurisdiction. The appeal before us is not
from a final judgment. Nor does it qualify for an exception
to the final judgment rule. As a result, we dismiss this case
without reaching its merits.


BACKGROUND


¶ 2 Following a car crash that resulted in the death of
their daughter, Westenskow and Loffredo hired attorneys
to represent them in a wrongful death action. Loffredo
retained Holt as her attorney and entered into a contingent
fee agreement with him. This signed contract stated that
Holt would receive twenty-five percent of any recovery
obtained before the commencement of a lawsuit and
thirty-three percent of any recovery garnered thereafter.
The agreement also included a dispute provision. It
declared that in the event a legal proceeding was necessary
to enforce the terms of the contract, the defaulting party
would be liable for reasonable attorney fees and costs.


¶ 3 Westenskow initially asked another attorney to
represent him in the suit, but later retained Holt.
Holt did not reduce the terms of his representation
to writing at the outset, although he and Westenskow
orally agreed that Westenskow would pay the same
contingent fee percentage as Loffredo. Following this
oral agreement, Holt mailed a written contingent fee
agreement to Westenskow. Westenskow did not sign the
written agreement or return it to Holt.


¶ 4 Subsequently, Farmer's Insurance Exchange filed
a declaratory relief action, naming Westenskow and
Loffredo as defendants. Farmer's Insurance demanded
relief from the district court because it was one of
three insurance companies potentially responsible for
providing insurance coverage in the wrongful death action
contemplated by Westenskow and Loffredo. Eventually,
the three insurance companies settled with Westenskow
and Loffredo, and tendered payment via three separate
checks. As each check was received, Holt deducted thirty-
three percent of the money for himself and withheld
that amount as his fee. He apportioned the remaining
proceeds between his two clients, with seventy percent
going to Loffredo and thirty percent to Westenskow. In
accepting the settlement money, both Westenskow and
Loffredo signed three separate settlement statements. The
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signed statements noted that Holt was retaining thirty-
three percent of the recovered funds.


¶ 5 Thereafter, Loffredo and Westenskow sued Holt,
contending that he was not entitled to withhold thirty-
three percent of the total amount recovered and
demanding that he disgorge the funds. Westenskow
argued that Holt was not entitled to collect a contingent
fee because he never signed a written agreement with Holt.
Loffredo alleged that Holt knowingly misrepresented the
terms of the written contingent fee contract she had
signed. She maintained that Holt should have been limited
to a twenty-five percent recovery. The total amount that
Loffredo and Westenskow demanded equaled $45,000.


¶ 6 Following the submission of summary judgment
motions by both sides, the district court ruled in favor
of Westenskow and against Loffredo. The court decided
as a matter of law that a valid contingent fee agreement
did not exist between Westenskow *1072  and Holt
because rule 1.5(c) of the Utah Rules of Professional
Conduct required such agreements to be in writing.
Nevertheless, the trial court afforded Holt an opportunity
to recover a reasonable hourly fee for the time he had
spent on Westenskow's case. It ordered Holt to prepare an
accounting of his services and submit the statement within
twenty days. Holt failed to meet that deadline, delivering
time estimates to the court three months after the order
was issued. Due to the delay, the trial court held that
Holt was not entitled to collect any fee from Westenskow
and awarded Westenskow the fees Holt had retained plus
interest.


¶ 7 With respect to Loffredo's contention that Holt
deducted an excessive fee percentage, the trial court
granted Holt's summary judgment motion. It held that
Loffredo was obligated to pay Holt a contingent fee of
thirty-three percent, concluding that she agreed in writing
to pay the higher fee percentage if a lawsuit was filed.


¶ 8 Despite its various summary judgment rulings,
the district court did not completely dispose of all
the summary judgment claims made by the parties. In
particular, the trial court failed to address Holt's claim
that he was entitled to additional attorney fees and costs
from Loffredo for being forced to defend the terms of the
contingent fee agreement in court.


¶ 9 Holt now appeals the district court's summary
judgment order, arguing that Westenskow was not
entitled to reimbursement and that Loffredo should have
been ordered to pay him reasonable attorney fees and
costs. Westenskow and Loffredo respond that we lack
jurisdiction to hear this appeal.


ANALYSIS


[1]  [2]  ¶ 10 This court does not have jurisdiction
over an appeal unless it is taken from a final judgment,
UtahR.App. P. 3(a), or qualifies for an exception to
the final judgment rule. Bradbury v. Valencia, 2000 UT
50, ¶ 9, 5 P.3d 649. Here, Holt appeals the district


court's summary judgment order. 1  He contends that we
have jurisdiction over his appeal because the summary
judgment order constituted a final judgment under section
78–2–2 of the Utah Code. It is undisputed, however, that
a claim brought by Holt seeking attorney fees and costs
from Loffredo is still pending before the trial court. We
therefore conclude that the judgment from which Holt
appeals is not final and must be dismissed on jurisdictional
grounds.


I. HOLT'S APPEAL IS NOT TAKEN
FROM A FINAL JUDGMENT


[3]  [4]  ¶ 11 We have repeatedly affirmed the viability
of the final judgment rule as a barrier to our jurisdiction.
See, e.g., Bradbury, 2000 UT 50 at ¶ 10, 5 P.3d 649;
A.J. Mackay Co. v. Okland Constr. Co., 817 P.2d 323,
325 (Utah 1991); Williams v. State, 716 P.2d 806, 808
(Utah 1986). Generally speaking, the rule prevents a party
from prematurely appealing a non-final judgment, and
thereby preserves scarce judicial resources. See Kennedy
v. New Era Indus., Inc., 600 P.2d 534, 535 (Utah 1979).
The rule saves this court from having to deal with
“piecemeal appeals in the same litigation.” Id. Where the
final judgment rule is not satisfied, the proper remedy for
this court is dismissal. See A.J. Mackay, 817 P.2d at 325.


[5]  [6]  [7]  ¶ 12 For an order to constitute a final
judgment, it must end the controversy between the
litigants. See Kennedy, 600 P.2d at 536. In other words,
to be considered a final order, the trial court's decision
must dispose of the claims of all parties. Bradbury, 2000
UT 50 at ¶ 10, 5 P.3d 649. A judgment is not final if the
trial court has failed to determine whether attorney fees
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should be awarded. This is the precise issue we resolved
in ProMax Development Corp. v. Raile, concluding as
follows: “[A] trial court must determine the amount of
attorney fees awardable to a party before the judgment
becomes final for the purposes of an appeal under Utah
Rule of Appellate Procedure 3.” 2000 UT 4, ¶ 15, 998 P.2d
254.


¶ 13 Our holding in ProMax governs the outcome of this
case. Here, besides claiming that he had a contractual right
to deduct thirty-three percent of the settlement recovery
as his fee, Holt's summary judgment motion asked the
district court to award him reasonable attorney fees and
costs from Loffredo. *1073  The district court never
resolved this claim. Accordingly, the judgment from which
Holt appeals is not final.


[8]  ¶ 14 The only argument Holt has advanced supporting
his assertion that this appeal is from a final judgment is
that the trial court ruled upon “the majority of the issues.”
We stress that the final judgment rule does not stand for
the proposition that the lower court need only resolve the
majority of the claims for us to entertain the case. Rather,
it requires that all claims, including requests for attorney
fees, be decided in order for a decision to be appropriately
appealed to this court. See id. Strict compliance with
this principle is necessary to preserve “the interest[s] of
judicial economy.” Id. If we adopted Holt's position, we
would essentially gut the final judgment rule of much of
its practical meaning and effectiveness. Consequently, the
appeal at issue is not taken from a final judgment, and we
cannot sustain our jurisdiction under that rationale.


II. HOLT'S APPEAL DOES NOT QUALIFY FOR AN
EXCEPTION TO THE FINAL JUDGMENT RULE


¶ 15 We next consider whether Holt's appeal qualifies for
an exception to the final judgment rule. Three possible
exceptions exist. See Bradbury, 2000 UT 50 at ¶ 12, 5
P.3d 649. First, non-final judgments merit our review if
the three requirements of rule 54(b) of the Utah Rules


of Civil Procedure have been satisfied. Pate v. Marathon
Steel Co., 692 P.2d 765, 767 (Utah 1984). Second, we
have jurisdiction over interlocutory orders when a party
obtains our permission under rule 5 of the Utah Rules
of Appellate Procedure. UtahR.App.P. 5; Bradbury, 2000
UT 50 at ¶ 12, 5 P.3d 649. Finally, we can entertain a
non-final judgment if an appeal is permitted by statute.
Bradbury, 2000 UT 50 at ¶ 12, 5 P.3d 649.


¶ 16 The appeal before us neither complies with those
procedures specified for certification under rule 54(b), see
Utah R. Civ. P. 54(b), nor satisfies the requirements set
forth for an interlocutory appeal. See UtahR.App. P.
5. Moreover, there is no applicable statute granting an
exception. In fact, Holt does not even allege that any of the
exceptions apply. Hence, none of the exceptions provide
us with a legitimate reason for hearing this appeal.


CONCLUSION


[9]  ¶ 17 For the reasons articulated above, we conclude
that we lack jurisdiction to reach the merits of this case.
The mere assertion by Holt that his appeal is taken from
a final order is insufficient to confer jurisdiction upon
this court. Because the summary judgment order from
which Holt appealed left his request for attorney fees and
costs unresolved, his appeal is not from a final judgment.
Moreover, none of the exceptions to the final judgment
rule apply to the instant action. Accordingly, we dismiss
this appeal without prejudice and remand it to the district
court for further proceedings.


¶ 18 Chief Justice HOWE, Associate Chief Justice
RUSSON, Justice DURHAM, and Justice WILKINS
concur in Justice DURRANT's opinion.


All Citations


37 P.3d 1070, 434 Utah Adv. Rep. 18, 2001 UT 97


Footnotes
1 Loffredo has not appealed the district court's summary judgment order in favor of Holt.
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86 P.3d 120
Court of Appeals of Utah.


H.C. MASSEY, Plaintiff and Appellant,
v.


BOARD OF TRUSTEES OF the OGDEN AREA
COMMUNITY ACTION COMMITTEE, INC., a


non-profit organization, Defendant and Appellee.


No. 20020999–CA.
|


Feb. 12, 2004.


Synopsis
Background: After being unsuccessful in federal
civil rights suit against employer, employee brought
action against employer for breach of contract and
wrongful termination. The Second District Court, Ogden
Department, Michael Lyon, J., granted summary for
employer based on res judicata.


Holdings: The Court of Appeals, Billings, P.J., held that:


[1] federal law applied in determining preclusive effect of
federal judgment;


[2] employee's claims were barred on claim preclusion
grounds by prior action in federal court; and


[3] judgment in federal action was on the merits.


Affirmed.


Attorneys and Law Firms


*120  David J. Holdsworth, Sandy, for Appellant.


Janet Hugie Smith and Scott A. Hagen, Ray Quinney &
Nebeker, Salt Lake City, for Appellee.


Before BILLINGS, P.J., BENCH, Associate P.J., and
GREENWOOD, J.


*121  OPINION


BILLINGS, Presiding Judge:


¶ 1 H.C. Massey appeals the district court's order granting
summary judgment to the Board of Trustees of the Ogden
Area Community Action Committee, Inc. (the Board). We
affirm.


BACKGROUND


¶ 2 Beginning in 1969, the Board employed Massey as
executive director of the Ogden Area Community Action
Committee, Inc. (the Committee), a Utah non-profit
corporation providing assistance to low-income area
residents. The Committee's bylaws provided that Massey
could be terminated only “for cause.” Massey served
continually as executive director until November 25, 1997,
when the Board voted to terminate his employment.
Following his termination, Massey filed a civil action
in the U.S. District Court for the District of Utah (the
federal suit) alleging, inter alia, violations of 42 U.S.C.
section 1983 (1997). Massey argued that when the Board
terminated his employment without notice and hearing, it
deprived him of a property interest without constitutional
due process. See 42 U.S.C. § 1983 (1997).


¶ 3 The Board ultimately filed a motion for summary
judgment, contending Massey could not prevail on his
section 1983 claim because the Board was not a state actor
and was not engaged in state action when it terminated
Massey. In January 2000, the federal court granted the
Board's motion for summary judgment and dismissed
Massey's federal suit with prejudice. Massey appealed to
the U.S. Court of Appeals for the Tenth Circuit, which
affirmed the lower court's grant of summary judgment for
the Board. See Massey v. Board of Trs., No. 00–4037, 2001
WL 120438, 2001 U.S.App. LEXIS 2171 (10th Cir. Feb.
13, 2001) (unpublished opinion), cert. denied.


¶ 4 Thereafter, on November 21, 2001, Massey filed suit
in Utah Second District Court (the state suit) for breach
of contract and wrongful termination. The Board filed a
motion for summary judgment arguing that the judgment
rendered in the federal suit barred Massey's claims in
state court on principles of res judicata. The district
court agreed. The court granted the Board's motion for
summary judgment and dismissed Massey's state suit with
prejudice. Massey appeals.
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ISSUE AND STANDARD OF REVIEW


¶ 5 Massey claims the district court erred in granting
summary judgment to the Board on the basis of res
judicata. “ ‘A trial court may properly grant summary
judgment when “there is no genuine issue as to any
material fact and ... the moving party is entitled to a
judgment as a matter of law.” ’ ” Snyder v. Murray City
Corp., 2003 UT 13,¶ 16, 73 P.3d 325 (alteration in original)
(quoting WebBank v. American Gen. Annuity Serv. Corp.,
2002 UT 88, ¶ 10, 54 P.3d 1139 (quoting Utah R. Civ. P.
56(c))). “ ‘The propriety of a trial court's grant of summary
judgment is a question of law.’ ” Id. (citation omitted).
“ ‘We thus review the trial court's legal conclusions for
correctness, according them no deference.’ ” Id. (citation
omitted). The “determination of whether res judicata bars
an action presents a question of law[,]” which we review
for correctness. Macris & Assocs. v. Neways, Inc., 2000 UT
93,¶ 17, 16 P.3d 1214.


ANALYSIS


I. Choice of Law


[1]  ¶ 6 As a preliminary matter, the Board asserts that
because the first judgment against Massey was entered
in federal court on an issue of federal law, “federal law
must be applied in determining the preclusive effect of that
judgment.” Hence, the Board would have us apply the
federal common law of res judicata instead of relying on
Utah state common law. To support this proposition, the
Board cites to United States Supreme Court case law, see
Heck v. Humphrey, 512 U.S. 477, 488 n. 9, 114 S.Ct. 2364,
2373 n. 9, 129 L.Ed.2d 383 (1994) (“State courts are bound
to apply federal rules in determining the preclusive effect
of federal-court decisions on issues of federal law.”), and
case law from the Supreme Court of Kansas. See Stanfield
v. Osborne Indus., Inc., 263 Kan. 388, 949 P.2d 602, 608
(1997) *122  (“[W]hile Kansas law does not appear to
differ significantly from the federal law regarding the
preclusion doctrines, the controlling authority in this
case is federal law.”). See also Restatement (Second) of
Judgments § 87 (1982) (“Federal law determines the effects
under the rules of res judicata of a judgment of a federal


court.”). 1


¶ 7 In Utah, there is no case law clearly establishing
the applicability of federal preclusion law to federal


judgments in Utah state courts. 2  We conclude that the
current majority and better-reasoned approach is to apply
federal law. However, we emphasize that there will usually
be no difference in outcome from applying Utah common
law on res judicata.


II. Res Judicata


[2]  [3]  [4]  ¶ 8 Under Utah law, “[t]he doctrine of
res judicata serves the important policy of preventing
previously litigated issues from being relitigated.” Salt
Lake City v. Silver Fork Pipeline Corp., 913 P.2d 731, 733
(Utah 1995). “The doctrine of res judicata embraces two
distinct branches: claim preclusion and issue preclusion.”
Macris & Assocs. v. Neways, Inc., 2000 UT 93,¶ 19, 16 P.3d
1214. This appeal involves claim preclusion. “Generally,
‘claim preclusion bars a party from prosecuting in a
subsequent action a claim that has been fully litigated
previously.’ ” Miller v. USAA Casualty Insur. Co., 2002
UT 6,¶ 58, 44 P.3d 663 (quoting Culbertson v. Board of
County Comm'rs, 2001 UT 108,¶ 13, 44 P.3d 642).


[5]  ¶ 9 The “[f]ederal law of claim preclusion ... requires:
(1) a judgment on the merits in the earlier action; (2)
identity of the parties or their privies in both suits; and
(3) identity of the cause of action in both suits.” Yapp v.
Excel Corp., 186 F.3d 1222, 1226 (10th Cir.1999). Massey
concedes the identity of the parties.


¶ 10 Massey, in his brief, however, claims that his state
suit is not based on the same cause of action litigated
in the federal suit because “the claims are different in


fundamental theory.” 3  Neither federal law nor Utah law
supports this assertion.


[6]  ¶ 11 “The Tenth Circuit Court of Appeals in
Petromanagement Corp. v. Acme–Thomas Joint Venture,
835 F.2d 1329 (10th Cir.1988) adopted the transactional
approach, advocated by the Restatement (Second) of
Judgments 24 (1982),” to determine the identity of claims.
Clark v. Haas Group, Inc., 953 F.2d 1235, 1237–38 (10th
Cir.1992). The federal approach bars claims not brought
in the former action when the claims arise from a “
‘transaction, or series of connected transactions.’ ” Id. at
1238 (quoting Restatement (Second) of Judgments § 24
(1982)). What constitutes a “transaction” or “series of
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transactions” is determined by “ ‘giving *123  weight to
such considerations as to whether the facts are related
in time, space, origin, or motivation, whether they form
a convenient trial unit, and whether their treatment as
a unit conforms to the parties' expectations or business
understanding or usage.’ ” Id. (quoting Restatement
(Second) of Judgments § 24 (1982)).


¶ 12 In this case, the federal court specifically stated in
its memorandum decision granting the Board summary
judgment that Massey's section 1983 claim was based
on allegations that he was wrongfully terminated from
his employment. See Massey v. Board of Trs., No. 00–
4037, 2001 WL 120438, 2001 U.S.App. LEXIS 2171
(10th Cir. Feb. 13, 2001). Both the federal suit and
the state suit clearly were based on the same facts—the
termination of Massey's employment by the Board. The
claims Massey brought in the state suit and the federal suit
are unquestionably part of the same transaction; they are
related in time, space, origin, and motivation, and form a
convenient trial unit that any defendant could expect to
be brought in one suit. We find it impossible to conclude
otherwise. Hence, under federal law, the identity-of-claims


prong of claim preclusion is satisfied. 4  Because Massey's
wrongful termination claim under state law stems from the
same claim as the section 1983 claim, Massey “could and
should have brought [his state claims] in the prior suit.”
American Estate Man. Corp. v. International Inv. & Dev.
Corp., 1999 UT App 232, ¶ 12, 986 P.2d 765.


[7]  ¶ 13 Finally, Massey contends that the federal
court's grant of summary judgment was not “on the
merits” because the state-actor prong of section 1983 is a
“threshold issue.” We disagree.


¶ 14 In Gomez v. Toledo, 446 U.S. 635, 100 S.Ct. 1920,
64 L.Ed.2d 572 (1980), the United States Supreme Court
definitively stated:


By the plain terms of [section] 1983,
two ... allegations are required in
order to state a cause of action under
that statute. First, the plaintiff must


allege that some person has deprived
him of a federal right. Second, he
must allege that the person who
has deprived him of that right acted
under color of state or territorial
law.


Id. at 640, 100 S.Ct. at 1923. Hence, section 1983 claims
require the plaintiff to prove two elements, one of which
is state action. The Gomez court clearly did not view the
state-actor prong as a mere “threshold issue.”


¶ 15 In the case at hand, the federal court granted
the Board summary judgment and dismissed Massey's
section 1983 claim with prejudice. The federal court held
that Massey failed to establish state action, one of two
required elements a plaintiff must show when alleging a
section 1983 claim. Previous to this ruling, the federal
court granted the Board's motion to dismiss Massey's
claims that the Board was improperly constituted and
that the Board improperly interfered with the Committee's


elections. 5  Hence, the grant of summary judgment
determined on the merits that Massey had no cause of
action, *124  left no claims pending, and effectively ended


the federal litigation. 6


CONCLUSION


¶ 16 We conclude that all three prongs of claim preclusion
are satisfied in this case, and thus, Massey's claims are
barred. We therefore affirm.


¶ 17 I CONCUR: PAMELA T. GREENWOOD, Judge.


¶ 18 I CONCUR IN THE RESULT: RUSSELL W.
BENCH, Associate Presiding Judge.


All Citations


86 P.3d 120, 493 Utah Adv. Rep. 6, 2004 UT App 27


Footnotes
1 In addition, many other state jurisdictions have adopted this approach. See, e.g., Donnelly v. Eklutna, Inc., 973 P.2d 87,


92 (Alaska 1999) (“[S]tate law does not govern the res judicata issue in this case; instead, we must look to federal law to
determine the preclusive effect of the federal litigation.”); Garcia v. General Motors Corp., 195 Ariz. 510, 990 P.2d 1069,
1072 (Ariz.Ct.App.1999) (“Plaintiffs correctly assert that federal law, the law of the forum to first decide the issue, governs
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the effect to be given the ... federal court ruling.”); International Bd. of Elec. Workers v. Hawaiian Tele. Co., 68 Haw. 316,
713 P.2d 943, 955 n. 17 (1986) (“In a subsequent state court action, the collateral estoppel effect of a federal law ruling in
a prior federal court adjudication is a question of federal law.”); Reeder v. Succession of Palmer, 623 So.2d 1268, 1271
(La.1993) (“When a state court is required to determine the preclusive effects of a judgment rendered by a federal court
exercising federal question jurisdiction, it is the federal law of res judicata that must be applied.”); Brown v. Osier, 628 A.2d
125, 127 (Me.1993) (“In determining the preclusive effect of a federal court judgment, federal law controls.”); Edwards v.
First Fed. Savs. & Loan Ass'n, 102 N.M. 396, 696 P.2d 484, 492 (N.M.App.1985) (“[F]ederal law ... governs the preclusive
effect of the federal judgment in this case which decided a federal question.”); Veiser v. Armstrong, 688 P.2d 796, 799
(Okla.1984) ( “Federal law governs both the preclusive and res judicata effect of the prior federal-court judgment....”).


2 McCarthy v. State, 1 Utah 2d 205, 265 P.2d 387, 388 (1953) and Stables v. Homestead Golf Club, Inc., 2003 UT App
411,¶¶ 13–18, 82 P.3d 198, both appear to apply Utah res judicata rules to federal judgments in Utah courts, but neither
decision directly deals with the issue of choice of law.


3 At oral argument, counsel seemed to concede this issue, but in an abundance of caution we address it on the merits.


4 The analysis under Utah law is substantially similar. Utah law looks to the “ ‘aggregate of operative facts, ... the situation
or state of facts which entitles a party to sustain an action,’ ” to determine whether two suits stem from the same cause
of action. American Estate Man. Corp. v. International Inv. & Dev. Corp., 1999 UT App 232,¶ 9, 986 P.2d 765 (quoting
Swainston v. Intermountain Health Care, Inc., 766 P.2d 1059, 1061 (Utah 1988)). The “[a]pplication of the doctrine of res
judicata [in Utah] is not dependant upon the label placed upon a cause of action.... Rather than resting on the specific
legal theory invoked, res judicata ... turn[s] on the essential similarity of the underlying events giving rise to the various
legal claims.” Burnett v. Utah Power & Light Co., 797 P.2d 1096, 1098 (Utah 1990) (quotations and citations omitted).


5 Though Massey does contest the finality of the judgment, the main thrust of his argument is that the judgment was not
“on the merits” as discussed above. However, we conclude the judgment in this case is final. Where parties have been
afforded an opportunity to be heard and to contest the issues, “[f]or the purposes of the doctrine of res judicata, a judgment
entered on a motion for summary judgment is just as binding as a judgment entered after a trial of the facts.” 50 C.J.S.
Judgment § 716 (1997). Federal law provides that a grant of summary judgment may be a judgment on the merits for the
purposes of res judicata. See State Farm Mut. Auto. Ins. Co. v. Dyer, 19 F.3d 514, 518 n. 8 (10th Cir.1994).


6 Massey also argues that had he brought his state claims in the federal suit, the federal court would have exercised its
discretionary authority to dismiss Massey's supplemental state law claims without prejudice when it dismissed the section
1983 claim on summary judgment. However, Massey concedes, as he must, that federal courts may, but are not required
to dismiss pendant state claims after federal claims are dismissed. See 28 U.S.C. § 1367(c) (1998). Furthermore, the
Tenth Circuit has held that “ ‘[a] federal court justifiably may retain jurisdiction of the pendant claims when substantial
time and energy have been expended on the case prior to the disposition of the federal claims.’ ” Anglemyer v. Hamilton
County Hosp., 58 F.3d 533, 541 (10th Cir.1995) (quoting Jones v. Intermountain Power Project, 794 F.2d 546, 550 (10th
Cir.1986)).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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1 Utah 2d 205
Supreme Court of Utah.


McCARTHY
v.


STATE et al.


No. 8037.
|


Dec. 22, 1953.


Action against state and others. The Third Judicial
District Court, Salt Lake County, David T. Lewis, J.,
dismissed the action against the state because it had
not consented to be sued, and dismissed as to the other
defendants on the ground that a prior judgment of
dismissal in the United States District Court for Utah
was res judicata of the action. On plaintiff's appeal, the
Supreme Court, Crockett, J., held since issue as to whether
monument commission and its members individually were
responsible under contract and therefore proper parties
defendant to action brought by contractor who had
undertaken to do certain work upon monument, had been
squarely presented and determined by federal District
Court, its judgment of dismissal was res judicata as
between the parties in this subsequent state court action.


Affirmed.


Attorneys and Law Firms


**388  *205  Pugsley, Hayes & Rampton, Harry D.
Pugsley, Salt Lake City, for appellant.


C. E. Henderson, Joseph S. Quinney, Irwin Clawson,
Robert B. Porter, Athod Rawlins and Robert Murray
Stewart, Salt Lake City, for respondents.


Opinion


CROCKETT, Justice.


Plaintiff, Daniel McCarthy, appeals from an order of
dismissal entered by Third *206  District Judge David
T. Lewis, which he based upon the ground that a prior


judgment of dismissal in the U. S. District Court for Utah
was res judicata of this action.


The controversy arose out of a contract by which
Mr. McCarthy undertook to do certain work upon
a monument at the mouth of Emigration Canyon
commemorating the arrival of the Mormon Pioneers in
Salt Lake Valley. The other contracting party was the
‘This is the Place Monument Commission,’ a committee
of citizens appointed by the Governor of Utah to
plan, raise funds for, and erect such monument. Their
appointment was made pursuant to a recommendation
by joint resolution of the state legislature. In 1939, and
again in 1945, the legislature appropriated moneys to
supplement that received by the Commission through
private subscription. The legal status of the Monument
Commission and its relationship to the State of Utah
in carrying out the desires of the legislature and the
Governor were not clearly defined. The Commission
conducted a public solicitation of funds, received and
expended its legislative appropriations, and proceeded to
have the monument erected.


Dispute developed over the work done by plaintiff, one of
the contractors, and the payment therefor. In May, 1948,
he started an action in the U. S. District Court against the
Monument Commission, characterizing it as a ‘voluntary
association,’ and also against its members individually.
They interposed the defense that neither the ‘association’
nor its individual members were responsible under the
contract, averring that they were simply acting for the
State of Utah which was the real party in interest. The
Federal Court sustained this contention, and held that as a
consequence thereof it had no jurisdiction of an action by


plaintiff against the State of Utah 1  and dismissed it. The
time to move for a new trial and for appeal has elapsed
and such judgment is final.


About 9 months later, in December, 1950, plaintiff
instituted the present suit against the State of Utah,
the Monument Commission, its executive secretary, and
the members individually in the Third District Court of
this State. Responsive to proper motions the action was
dismissed as against **389  the State because it had not
consented to be sued, and as to the other defendants on
the ground that the Federal Court had already made a
final determination that such defendants were not the real
parties in interest and were not personally responsible.
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[1]  [2]  Plaintiff contends that inasmuch as the Federal
Court dismissed the case for lack of jurisdiction, the rule
of res judicata is not applicable. He cites *207  Hutton


v. Dodge 2  wherein we announced the general rule that
a judgment becomes res judicata only when the court
has acquired jurisdiction over the subject matter and the
parties. This rule is grounded upon the sound principle
that litigants are entitled to have an adjudication upon the
merits. It must be conceded that in most instances, if a
tribunal has no jurisdiction, there is no trial on the merits.
However, it is not open to question that a judgment of
dismissal for want of jurisdiction is conclusive as to the


matters upon which the ruling was necessarily based. 3  In


American Surety Co. v. Baldwin, 4  Mr. Justice Brandeis
stated: ‘The principles of res judicata apply to questions
of jurisdiction as well as to other issues.’ No reason is
apparent why the rule should be less applicable to a


decision denying jurisdiction than to one sustaining it. 5


[3]  In the instant case, the conclusion that the Federral
Court lacked jurisdiction was necessarily based upon a
determination of the critical issue, i. e., that the individual
defendants were not personally responsible under the
contract. The other jurisdictional facts were present: The
amount exceeded $3,000; there was diversity of citizenship
between Mr. McCarthy, a resident of California and the
other individual defendants, who were residents of Utah.
The question whether the latter were responsible under the
contract and therefore proper parties defendant was the
one which was tried, argued and submitted to the Federal
Court. The only logical deduction that can be drawn is
that such was the ground for its order of dismissal. And
this is true notwithstanding the fact that the court made
no such written finding. The issue having been squarely
presented and determined, it is res judicata as between
these parties.


Plaintiff also challenges the State Court's summary
judgment of dismissal as violative of Rule 56(c) U.R.C.P.
which requires the court to give full consideration to
the affidavits filed by the parties, urging that plaintiff's
affidavit set forth facts which demonstrate that the
Commission was not an agency of the State and that
the individuals were in fact liable. Much of plaintiff's
brief on appeal is also given over to an attempt to so
persuade this Court. The issue was settled by the Federal
Court, as *208  hereinabove indicated, and it was not the
prerogative of the State District Court nor of this Court
on appeal to review or reverse that decision. Whether its
judgment was right or wrong, it stands unassailed and is


binding upon the parties. 6  Any other view would create
uncertainty by undermining the conclusive character of
judgments and would permit the revival of litigation once
terminated; consequences which it was the very purpose


of the doctrine of res judicata to avoid. 7


[4]  The plaintiff in his brief pursues another totally
different avenue in his claim that even if the Commission
is in fact an agency of the State, the State would be liable
on the contract because it was **390  entered into in
violation of law. Whether the State is liable on the contract
or not can only be determined in a lawsuit in which the


State consents to be sued; 8  it has not so consented. There
appears no reason, however, why the plaintiff cannot


present any just claim to the State Board of Examiners. 9


Judgment affirmed. Costs to respondents.


WOLFE, C. J., and HENRIOD, MCDONOUGH and
WADE, JJ., concur.


All Citations


1 Utah 2d 205, 265 P.2d 387, 49 A.L.R.2d 1031


Footnotes
1 Hutton v. Dodge, 58 Utah 228, 198 P. 165.


2 Campbell Bldg. Co. v. State Road Commission, 95 Utah 242, 70 P.2d 857.


1 U. S. Constitution, XI Amend. ‘The Judicial power of the United States shall not be construed to extend to any suit in law
or equity, commenced or prosecuted against one of the United States by Citizens of another State * * *.’


2 58 Utah 228, 198 P. 165.


3 2 Freeman on Judgments (5th Ed.) Sec. 745; For a discussion of res judicata as to particular issues involved in two
actions, see Forsyth v. City of Hammond, 166 U.S. 506, 17 S.Ct. 665, 41 L.Ed. 1095, at page 1100; Southern Pac. R.
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Co. v. United States, 168 U.S. 1, 48, 18 S.Ct. 18, 42 L.Ed. 355, 377; United Shoe Machinery Corp. v. U. S., 258 U.S.
451, 42 S.Ct. 363, 66 L.Ed. 708 at page 718; 30 Am.Jur. 916, Sec. 172.


4 287 U.S. 156, 53 S.Ct. 98, 101, 77 L.Ed. 231, 86 A.L.R. 298.


5 Ripperger v. A. C. Allyn & Co., 2 Cir., 113 F.2d 332.


6 30 Am.Jur. 939, Sec. 198, 50 C.J.S., Judgments, § 704, page 159.


7 Reed v. Allen, 286 U.S. 191, 52 S.Ct. 532, 76 L.Ed. 1054, 81 A.L.R. 703.


8 Campbell Bldg. Co. v. State Road Commission, 95 Utah 242, 70 P.2d 857.


9 Section 63 -6-7, U.C.A.1953.
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570 P.2d 687
Supreme Court of Utah.


Marvin A. MELVILLE et al.,
Plaintiffs and Appellants,


v.
SALT LAKE COUNTY, a body politic,
et al., Defendants and Respondents.


No. 14786.
|


Oct. 13, 1977.


Appeal was taken from a judgment of Third District
Court, Salt Lake County, Gordon R. Hall, J., dismissing
landowners' complaint for writs of mandamus to compel
the county to issue building permits, which had been
denied on the ground that the landowners did not have an
adequate source of culinary water. The Supreme Court,
Wilkins, J., held that: (1) where there was a spring in a
mine on landowners' property, the water from the spring
immediately sank into the tailings and there was no plant
life supported by the water or any other natural benefits
conferred on the land thereby, the landowners did not
own the water and it was subject to appropriation, and
(2) where the landowners could only establish that they
might have a right to 50 gallons of water per housing unit
constructed, while the county board of health required 400
gallons per unit per day, the landowners were not entitled
to the issuance of the building permits.


Affirmed.


Attorneys and Law Firms


*687  Joseph S. Knowlton, Salt Lake City, for plaintiffs
and appellants.


R. Paul VanDam, Salt Lake County Atty., Kent S. Lewis,
Donald Sawaya, Deputy Salt Lake County Attys., Salt
Lake City, for defendants and respondents.


Opinion


WILKINS, Justice:


Plaintiffs Renee B. Melville and Albion Basin
Development Co. appeal from a judgment entered by
the District Court for Salt Lake County, dismissing their


complaint for writs of mandamus to compel Salt Lake
County to issue building permits. Affirmed. No costs
awarded.


All statutory references are to Utah Code Annotated,
1953.


In October of 1971, these two plaintiffs each separately
applied to the Salt Lake County Building and Zoning
Department for a permit to construct a four-plex on
lots in an approved subdivision known as Albion Basin
Subdivision # 1. Albion Basin is located above the Alta
and Snowbird ski resorts, at the top of Little Cottonwood
Canyon, east of Salt Lake City and is within the watershed
of Salt Lake City. In November of 1971, Salt Lake
County zoned Albion Basin, limiting construction in the
area to one single family cabin per 50 acres of ground,
and thereafter refused to grant the building permits.
Plaintiffs joined with the other plaintiffs named above in
a complaint challenging the zoning ordinance. Included in
the complaint as the fourth cause of action is a petition
for writs of *688  mandamus to compel the county to
issue the permits applied for by these two plaintiffs.
Upon appeal after the first trial in this case, this Court


invalidated the zoning ordinance, 1  but Salt Lake County
continued to refuse to grant building permits, maintaining
that these plaintiffs had failed to meet requirements other
than the zoning ordinance, and specifically, that they had
not proved their rights to an adequate culinary water
supply. On August 4, 1975, Salt Lake County enacted a
zoning ordinance restricting construction in this area to
one single family cabin per subdivision lot.


Plaintiffs were granted a new trial on their fourth cause
of action, which commenced May 19, 1976. After this
second trial, the District Court for Salt Lake County
found that plaintiffs had not appropriated the use of water
in Little Cottonwood Canyon and had failed to produce
any evidence that any company or person with the right
to the use of water in Little Cottonwood Canyon would
provide water to plaintiffs' two proposed four-plexes.


Plaintiffs submit that they have a generous source of
water, sufficient to supply both four-plexes in an amount
to satisfy the Salt Lake County Board of Health's
requirement of 400 gallons of water per day, per unit. That
source of water is a spring located in the tunnel of the Alta-
Helena mine, the portal of which is located on the property
of Marvin Melville, one of the plaintiffs, but not a party
to this appeal. The spring produces water at the rate of 20
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gallons per minute. Mr. Hoffman, the chief of the Water
Quality Section of Salt Lake County Health Department
testified that a flow of 20 gallons per minute is adequate to
supply the proposed two four-plexes with the 400 gallons
of water per unit per day. It would seem, therefore, that the
plaintiffs have proved that they have an adequate source
of culinary water.


The fact that they have an adequate source, however, does
not solve plaintiffs' problem. They must also show that
they have a right to use the water. Section 73-1-1 provides:


All waters in this state, whether
above or under the ground are hereby
declared to be the property of the
public, subject to all existing rights to
the use thereof.


Section 73-1-3 states:


Beneficial use shall be the basis, the
measure and the limit of all rights to
the use of water in this state.


[1]  These statutes are the codification of the basic law
with respect to water in the state of Utah. No one owns
or can own water in this state, regardless of whether that
water is found in the form of a spring, stream, lake, pond
or under the ground. One can only acquire the right to
use the water. One's right to use water is measured by the
amount he puts to beneficial use without interfering with


another person's prior right to the use of the water. 2


Plaintiffs argue that despite the above statutes, percolating
waters belong to the owner of the land on which they are
found, and that the water issuing from the Alta-Helena
mine is percolating water within the definition of that


term set forth in the case of Riordan v. Westwood 3  since
the spring arises on the property, never leaves it, sinks
immediately into the tailings of the mine, and cannot be
traced onto lands of others.


The characterization of percolating water, as set forth in
Riordan, on which plaintiffs rely, is as follows:


Where, as here, in its natural state
water is diffused and percolates
through the soil so near the surface
that without artificial diversion or
application it produces plant life and


thereby beneficially affects the land,
and where its course cannot be traced
onto the lands of any person other
than the owner of the land where it is
found, such water is percolating *689
waters and as such are a part of the
soil, they are not public waters, and
the right to the use thereof cannot be
acquired by appropriation under our
appropriation statute. Such has always
been the law of this State and still is.
(Emphasis added.)


Riordan involved an appropriation by the defendant
therein of spring waters located on plaintiff's lands which
the plaintiff therein had never attempted to divert or put to
beneficial use, but which did support a certain amount of
plant life on the plaintiff's property. The defendant there
had diverted part of the water for his own use, and this
Court held that if there was sufficient water in the spring
the defendant might appropriate such a quantity as would
not destroy the plant life supported by it. In so doing the
Court said:


In this state the beneficial use of all of
its waters is of paramount importance.
Waters, even though diffused and
percolating through the soil which do
not sustain plant life or otherwise
beneficially affect the land through
which they course are not necessarily
a part thereof and to the end that
they might be placed to a beneficial
use should belong to the public and be
subject to appropriation the same as
other waters.


[2]  In the case at hand, the spring is located in a mine,
and the water immediately sinks into the tailings. There
is no evidence that there is any plant life supported by
this water nor any other natural benefit conferred on the
land thereby. This water would therefore be subject to
appropriation. The plaintiffs do not own this water, and
must prove some right to use it.


[3]  Plaintiffs assert that they have a right to use the water
by virtue of a contract with Little Cottonwood Water
Company, an entity entitled to the use of water in Little
Cottonwood Canyon.
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That contract provides that the “user” (of the water)
proposes to construct “not to exceed 35 cabins” on Albion
Basin Subdivision # 1, and the water company agrees
to supply each cabin or structure so constructed, with a
quantity of water not to exceed 50 gallons per day.


The President of the Little Cottonwood Water Company
testified that the company would not willingly supply the
plaintiffs with water in excess of the amounts set forth
in the contract, and that the board of directors of the
company did not feel it was obligated under the contract
to deliver water to condominiums or any structures other
than cabins. On the basis of this evidence the Court found
that the plaintiffs had failed to produce any evidence that
any company or person with the right to the use of water
in Little Cottonwood Canyon would provide water to
plaintiffs' proposed two four-plexes, and concluded that
since the water company was not a party to this action, any


dispute concerning the obligation of the water company
to furnish water to the plaintiffs could only be decided in
a separate lawsuit.


We find no error in the Court's findings. At most plaintiffs
have proved that they may have a right to 50 gallons
of water per unit constructed, which does not meet the
County Board of Health's requirement of 400 gallons per
unit per day.


ELLETT, C. J., and CROCKETT and MAUGHAN, JJ.,
and HENRIOD, J, Retired, concur.


HALL, J., having disqualified himself, does not
participate herein.


All Citations


570 P.2d 687


Footnotes
1 Melville v. Salt Lake County, Utah, 536 P.2d 133 (1975).


2 Sowards v. Meagher, 37 Utah 212, 108 P. 1112 (1910); Lasson v. Seely, 120 Utah 679, 238 P.2d 418 (1951). See also
Riordan v. Westwood, infra.


3 115 Utah 215, 203 P.2d 922, 929, 930 (1949).
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 Unconstitutional or PreemptedLimited on Preemption Grounds by Molinelli-Freytes v. University of Puerto Rico, D.Puerto Rico, July 27, 2010


 
KeyCite Yellow Flag - Negative TreatmentProposed Legislation


United States Code Annotated
Title 42. The Public Health and Welfare


Chapter 21. Civil Rights (Refs & Annos)
Subchapter I. Generally


42 U.S.C.A. § 1983


§ 1983. Civil action for deprivation of rights


Effective: October 19, 1996
Currentness


<Notes of Decisions for 42 USCA § 1983 are displayed in six separate documents. Notes of Decisions for
subdivisions I to IX are contained in this document. For additional Notes of Decisions, see 42 § 1983, ante.>


Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress, except that in any
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shall not be granted unless a declaratory decree was violated or declaratory relief was unavailable. For the purposes of
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190 P.3d 1264
Supreme Court of Utah.


NU–MED USA, INC., Plaintiff and Appellant,
v.


4LIFE RESEARCH, L.C., Defendant and Appellee.


No. 20060505.
|


July 29, 2008.


Synopsis
Background: After defendant marketing firm's
compulsory counterclaims against plaintiff marketing
firm were dismissed without prejudice in federal court
when plaintiff firm's complaint was dismissed on summary
judgment, defendant firm brought action against plaintiff
based on same counterclaims. The Third District Court,
Salt Lake Department, J. Dennis Frederick, J., entered
summary judgment in plaintiff firm's favor, and defendant
firm appealed.


[Holding:] The Supreme Court, Durham, C.J., held that
defendant firm was not precluded from bringing claims in
state court after counterclaims in federal suit arising from
same transaction were dismissed without prejudice.


Reversed and remanded.


Attorneys and Law Firms


*1264  Peter H. Christensen, H. Scott Jacobson, Salt
Lake City, for plaintiff.


Ryan M. Harris, John A. Pearce, Mark D. Tolman, Salt
Lake City, for defendant.


Opinion


DURHAM, Chief Justice:


¶ 1 In this appeal we are asked to determine whether
the district court erred in granting summary judgment to
4Life Research, L.C. (4Life). The district court concluded
that Nu–Med USA, Inc.'s (Nu–Med) claims were barred
by rule 13 of the Utah Rules of Civil Procedure as
compulsory counterclaims that were required to be


litigated in prior litigation between the parties. The
court also rejected Nu–Med's position that it could refile
the claims because they had been voluntarily dismissed
without prejudice in the prior litigation. We hold that Nu–
Med's claims are not barred by rule 13 and reverse.


BACKGROUND


¶ 2 In early 2002, 4Life filed a lawsuit against Nu–Med and
Paul Ulrich (Ulrich) in the United States District Court
for the District of Utah (the federal case). Both Nu–Med
and 4Life are network marketing businesses engaged in
the sale of various health related products. In the federal
case, 4Life alleged claims against Nu–Med and Ulrich
for breach of contract, business defamation, intentional
interference with business relations, and conspiracy.


¶ 3 Nu–Med answered 4Life's complaint in the federal
case and asserted several counterclaims. Nu–Med moved
for summary judgment and, following discussion of Nu–
Med's motion during two pre-trial conferences, the court
granted Nu–Med's motion. During one of the pre-trial
conferences, when *1265  the court asked if Nu–Med
was interested in pursuing its counterclaims if summary
judgment were granted, counsel for Nu–Med stated
they were “willing to dismiss without prejudice those
counterclaims.” Concurrent with the summary judgment
order, Nu–Med voluntarily dismissed its counterclaims
against 4Life without prejudice and with the court's
approval. The claims between Ulrich and 4Life proceeded
to trial. The jury awarded 4Life nominal damages
for Ulrich's breach of contract. The jury also found
that 4Life had defamed Ulrich and interfered with the
contract between Ulrich and Nu–Med, and awarded
Ulrich $425,000. 4Life appealed its adverse judgment with
respect to Ulrich to the Tenth Circuit, but ultimately
settled with Ulrich while the appeal was pending. 4Life
did not appeal the adverse summary judgment grant of the
Nu–Med claims.


¶ 4 Subsequently, Nu–Med initiated this lawsuit (the state
case) in July 2005, filing claims substantially similar to
the counterclaims it had filed against 4Life in the federal
case. 4Life responded that the claims should be dismissed
as “compulsory counterclaims” that could only have been
litigated, if at all, in the federal case. Following oral
argument, the district court agreed with 4Life, granted
4Life's summary judgment motion, and dismissed Nu–
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Med's complaint with prejudice. Nu–Med appealed the
district court's decision. We have jurisdiction pursuant to
Utah Code section 78A–3–102(3)(j) (2008).


STANDARD OF REVIEW


[1]  [2]  ¶ 5 “We review the district court's decision
to grant summary judgment for correctness, affording
the trial court no deference. In reviewing the grant of
summary judgment, we recognize that summary judgment
is appropriate only when there is no genuine issue as to any
material fact and the moving party is entitled to judgment
as a matter of law.” Crestwood Cove Apartments Bus.
Trust v. Turner, 2007 UT 48, ¶ 10, 164 P.3d 1247 (citations
and internal quotations omitted).


ANALYSIS


[3]  ¶ 6 Rule 41 of the Utah Rules of Civil Procedure
allows for a voluntary dismissal of “any counterclaim.”
Utah R. Civ. P. 41(c). Rule 13(a) of the Utah Rules
of Civil Procedure, governing compulsory counterclaims,
mandates that a party must state any counterclaims
arising “out of the transaction or occurrence that is the
subject-matter of the opposing party's claim.” Utah R.
Civ. P. 13(a). 4Life argues that these two rules are in
conflict with each other, and that because rule 13(a) is
the more specific of the two rules regarding compulsory
counterclaims, it must govern under ordinary rules of
statutory construction. See Grynberg v. Questar Pipeline
Co., 2003 UT 8, ¶ 31, 70 P.3d 1 (quoting Perry v. Pioneer
Wholesale Supply Co., 681 P.2d 214, 216 (Utah 1984)).
Nu–Med argues that rule 41's language allowing dismissal
of “any counterclaim” permits Nu–Med to refile its claims
in this case. Alternately, Nu–Med contends it fulfilled
the requirements of rule 13 by stating its counterclaims
and litigating them up to the point when 4Life's claims
against Nu–Med were resolved on summary judgment. As
explained below, we conclude that rules 13 and 41 are not
in conflict with each other.


I. RULE 41


¶ 7 While the federal district court dismissed Nu–Med's
counterclaims without prejudice pursuant to Federal
Rules of Civil Procedure rather than the Utah Rules of


Civil Procedure, Utah's rule 41 and its federal counterpart
are similar. Both allow a claimant, whether a plaintiff or
a counter claimant, to voluntarily dismiss a claim upon
stipulation of the parties or by order of the court upon
such terms and conditions as the court deems proper.


Compare Fed.R.Civ.P. 41, with Utah R. Civ. P. 41. 1


In the federal case, Nu–Med voluntarily dismissed its
counterclaims by court order. Under both the Utah and
Federal Rules of Civil Procedure, *1266  it is clear that
unless otherwise specified, a voluntary dismissal under
rule 41 is without prejudice. See Fed.R.Civ.P. 41(a)(2);
Utah R. Civ. P. 41(a)(2)(ii). The plain language of both
rules suggests that a court order might specify that a
dismissal is with prejudice. See Fed.R.Civ.P. 41(a)(2);
Utah R. Civ. P. 41(a)(2)(ii). Under both sets of rules, a
judge has discretion to set the terms and conditions of a
dismissal. See Fed.R.Civ.P. 41(a)(2); Utah R. Civ. P. 41(a)
(2)(ii); see also Yusky v. Chief Consol. Mining Co., 65 Utah
269, 236 P. 452, 456 (1925) (“[W]hat effect [a] dismissal
had presented a legal question for the court.”). In the
federal case, the court order specified that the dismissal of
Nu–Med's counterclaims was without prejudice.


¶ 8 Conceivably, a dismissal without prejudice of a
plaintiff's or counter claimant's claim could result in costly
relitigation of the dismissed claim. We have held that this
is particularly true when a counter claimant voluntarily
dismisses its claim while aware that a plaintiff intends
to appeal an adverse judgment on its underlying claims.
Harmon v. Greenwood, 596 P.2d 636, 639–40 (Utah 1979).
Such is not the case here. Although 4Life appealed its
adverse judgment with regard to Ulrich, and ultimately
settled with Ulrich while the appeal was pending, it never
appealed its adverse judgment on the Nu–Med claims.
Further, the district court is given discretion to issue or


deny 2  a voluntary dismissal order upon “such terms and
conditions as the court deems proper.” Utah R. Civ. P.
41(a)(2)(ii). This judicial discretion is key to ensuring that
claims that should not be brought again are not dismissed
without prejudice. The federal district court exercised
its discretion in dismissing Nu–Med's claims without
prejudice, rather than dismissing them with prejudice or
not allowing for a dismissal at all. The Utah district
court therefore had jurisdiction to consider Nu–Med's
claims, and it was not barred by issue or claim preclusion
because the federal district court's voluntary dismissal was
without prejudice. 4Life nonetheless argues that when the
counterclaims are compulsory under rule 13, they cannot
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be relitigated in spite of the “without prejudice” nature of
the dismissal.


II. RULE 13(a)


¶ 9 Rule 13(a) of the Utah Rules of Civil Procedure
describes what makes a counterclaim compulsory, and
thus barred from litigation if not brought in the same
action as certain other claims:


A pleading shall state as a
counterclaim any claim which at
the time of serving the pleading the
pleader has against any opposing
party, if it arises out of the
transaction or occurrence that is
the subject-matter of the opposing
party's claim and does not require
for its adjudication the presence of
third parties of whom the court
cannot acquire jurisdiction. But
the pleader need not state the
claim if (1) at the time the action
was commenced the claim was the
subject of another pending action,
or (2) the opposing party brought
suit upon his claim by attachment
or other process by which the court
did not acquire jurisdiction to render
a personal judgment on that claim,
and the pleader is not stating any
counterclaim under this Rule 13.


Utah R. Civ. P. 13(a).


¶ 10 It is undisputed that Nu–Med's federal counterclaims
arose “out of the same transaction or occurrence that
is the subject-matter” of 4Life's claims. Neither is it
disputed that the claims Nu–Med now seeks to bring in
the state case are substantially similar to the counterclaims
it brought against 4Life in the federal case. Thus, 4Life
argues that these claims should be deemed compulsory
counterclaims that had to be litigated in the federal case or
be barred forever. Nu–Med argues that because it stated
and litigated its claims in the federal case up to the point
where 4Life's claims were dismissed, it complied with rule
13(a), and its claims should not be barred.


¶ 11 Nu–Med and 4Life each present us with cases decided
by other courts that have *1267  faced a similar problem.
The most pertinent cases are discussed below.


¶ 12 Arkansas decided a similar case, but under slightly
different rules of procedure. In Linn v. NationsBank, the
Arkansas Supreme Court held that under the Arkansas
Rules of Civil Procedure, a counter claimant had a “right
to proceed ... although the plaintiff's action may have been
dismissed” and that Arkansas' compulsory counterclaim
rule only required that a counterclaim be stated, but the
court did not explicitly require litigation of that claim. 341
Ark. 57, 14 S.W.3d 500, 505 (2000). Utah's rule 13 requires
more of the litigant than merely stating a counterclaim.
Were it otherwise, the judicial economy policy of rule 13(a)
could be defeated by simply stating a counterclaim and
then voluntarily dismissing it while the underlying claim
proceeded. However, that is not what happened here. Nu–
Med presented and litigated its counterclaims up until the
point at which 4Life's claims were disposed of by way
of summary judgment. Only then were Nu–Med's claims
voluntarily dismissed without prejudice.


¶ 13 In another case discussing compulsory counterclaims,
the Fourth Circuit held that a counter claimant who has its
claims voluntarily dismissed could not bring substantially
similar claims in a new case. SSMC, Inc. v. Steffen, 102
F.3d 704, 711–12 (4th Cir.1996). In SSMC, the district
court held a status conference with both parties where
it discussed dismissing a counterclaim without prejudice,
but flatly stated that because the counterclaim was
compulsory, it had to be litigated in the same case, so the
effect was a dismissal with prejudice. Id. In other words,
the court let the parties know the “terms and conditions”
upon which the claim would be dismissed. Fed.R.Civ.P.
41(a)(2). “[The counter claimant's] attorney did not object
to this characterization of [the] counterclaim or this
legal analysis of the effect of dismissal of a compulsory
counterclaim.” SSMC, 102 F.3d at 712. Here, we are
presented with a different set of facts. In the federal
case, there was some discussion of the dismissal, but it
all involved the term “without prejudice.” The record
before us is clear that the federal district court did
not intend this voluntary dismissal without prejudice to
act as a de facto dismissal with prejudice, nor did the
court imply that further litigation of the counterclaims
would be barred. The strongest evidence is the order
itself, which plainly dismisses Nu–Med's counterclaims
without prejudice while dismissing 4Life's complaint with



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005631&cite=UTRRCPR13&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005631&cite=UTRRCPR13&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005631&cite=UTRRCPR13&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005631&cite=UTRRCPR13&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005631&cite=UTRRCPR13&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005631&cite=UTRRCPR13&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000098691&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000098691&pubNum=4644&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=RP&fi=co_pp_sp_4644_505&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4644_505

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000098691&pubNum=4644&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=RP&fi=co_pp_sp_4644_505&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4644_505

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005631&cite=UTRRCPR13&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005631&cite=UTRRCPR13&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996273480&pubNum=506&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=RP&fi=co_pp_sp_506_711&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_711

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996273480&pubNum=506&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=RP&fi=co_pp_sp_506_711&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_711

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996273480&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996273480&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR41&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR41&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996273480&pubNum=506&originatingDoc=I560a497b5d0411ddb5cbad29a280d47c&refType=RP&fi=co_pp_sp_506_712&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_712





Nu-Med USA, Inc. v. 4Life Research, L.C., 190 P.3d 1264 (2008)


609 Utah Adv. Rep. 45, 2008 UT 50


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4


prejudice. Thus, unlike SSMC, where the court dismissed
the counter claimant's claims without prejudice but with
a caveat on the record that the effect of the dismissal
would be the same as a dismissal with prejudice, there is no
evidence in this case that the federal district court intended
anything other than a dismissal without prejudice.


¶ 14 The Colorado Court of Appeals followed the Fourth
Circuit and distinguished itself from Arkansas when it
was faced with a similar case. Grynberg v. Phillips, 148
P.3d 446, 449 (Colo.Ct.App.2006). Grynberg brought
a breach of contract counterclaim against Phillips in
Wyoming state court. Id. at 447. This counterclaim was
later dismissed without prejudice on Grynberg's own
motion after all other claims in the case had been
resolved. Id. at 448. Grynberg then brought a lawsuit in
Colorado state court and therein reasserted the breach of
contract claim. Id. The Colorado district court dismissed
the breach of contract claim as a barred compulsory
counterclaim and held that it did not matter whether
the Wyoming court dismissed the claim with or without
prejudice. Id. The Colorado Court of Appeals upheld
the dismissal, reasoning that “[t]o hold otherwise would
allow a defendant ... to defeat the mandatory provisions of
[Colorado's compulsory counterclaim rule] and preserve
the counterclaim simply by filing it in the first action
and then voluntarily dismissing it without prejudice.” Id.
at 449. While we generally agree with this rationale, we
believe the policy of rule 13(a) is still served by allowing
certain counterclaims to be refiled after a voluntary
dismissal.


¶ 15 We have stated that “[t]he purpose of rule 13(a)
is to ensure that all relevant claims arising out of
a given transaction are litigated in the same action.”
Raile Family Trust v. Promax Dev. Corp., 2001 UT
40, ¶ 12, 24 P.3d 980. Other jurisdictions view their
compulsory counterclaim rules similarly. *1268  E.g.,
Linn, 14 S.W.3d at 504 (“The purpose for [Arkansas'
compulsory counterclaim rule] is to require parties to
present all existing claims simultaneously to the court
or be forever barred, thus preventing a multiplicity of
suits arising from one set of circumstances.”); Grynberg,
148 P.3d at 449. Simultaneous litigation of claims and
counterclaims serves judicial economy, because litigating
claims arising out of the same transaction separately
duplicates party efforts and wastes judicial resources.


¶ 16 However, judicial economy ceases to present the same
concern for counterclaims the moment the underlying
claims of the opposing party are resolved permanently
and without appeal. Having no claim to counter, there
is no independent reason to insist upon continuing to
litigate the original counterclaims if both parties agree and
the court decides “upon such terms and conditions” as it
deems proper that a voluntary dismissal is appropriate.
Utah R. Civ. P. 41(a)(2)(ii). At such a moment, the counter
claimant is more like a plaintiff because there is only
one set of claims between the two parties. There is no
efficiency to be gained by compelling litigation of claims
that are no longer being simultaneously litigated with an
opposing party's claims. The court can still refuse to grant
a voluntary dismissal to a counter claimant pursuant to
the discretion given by rule 41, if for other reasons (having
proceeded too far into litigation, for instance) such a grant
would not be proper, just as the court can deny a similar
request by a plaintiff.


¶ 17 In the federal case, 4Life's claims against Nu–
Med were dismissed on summary judgment. Although
the trial proceeded with other claims between Ulrich and
4Life, Nu–Med was not a party to those claims. 4Life
appealed only judgments against it related to Ulrich and
not those involving Nu–Med. At that point, Nu–Med's
claims ceased to be compulsory counterclaims because
there were no claims left to counter. The purpose of
simultaneous litigation, at least with respect to Nu–Med,
was no longer thwarted with a dismissal because there
were no underlying claims to simultaneously litigate.


¶ 18 It is possible that other circumstances might have
led the federal district court to hesitate before granting a
voluntary dismissal without prejudice, but that decision
lay within its discretion. When the federal district court
dismissed Nu–Med's claims without prejudice, it did not
condition the dismissal with any other language. 4Life
did not object to the characterization of the dismissal
as being without prejudice. Pursuant to Federal Rule
of Civil Procedure 41, the federal judge could have
refused to grant the dismissal or dismissed the claims
with prejudice, but he did not. We defer to the federal
judge's discretion in dismissing the counterclaims without
prejudice. Because 4Life's underlying claims against
Nu–Med were resolved at the time of the voluntary
dismissal, Nu–Med's compulsory counterclaims ceased to
be compulsory. Therefore, there is no violation of Utah
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Rule of Civil Procedure 13(a), and Nu–Med's claims may
be litigated in a Utah court.


CONCLUSION


¶ 19 Our holding is narrow. If all underlying claims
against a party have been resolved, if these rulings are
not appealed, if the opposing party agrees to a voluntary
dismissal without prejudice, if the judge grants a voluntary
dismissal without prejudice, and if all other requirements
are met for a rule 41 dismissal without prejudice, then a
party's counterclaims arising out of the same transaction
or occurrence as the opposing party's original claims cease
to be compulsory under rule 13 and may be brought again.


¶ 20 Here, 4Life's claims against Nu–Med in the federal
case were fully resolved upon summary judgment and


were not appealed. Without objection from 4Life, the
federal district court granted Nu–Med a voluntary
dismissal without prejudice pursuant to Federal Rule of
Civil Procedure 41 on counterclaims that arose from
the same transaction or occurrence as 4Life's claims.
Thus Nu–Med's counterclaims are no longer compulsory
under rule 13 and may be brought again in a Utah
court. We therefore reverse the district court's grant of
summary judgment *1269  and remand this case for
further proceedings consistent with this opinion.


¶ 21 Associate Chief Justice DURRANT, Justice
WILKINS, Justice PARRISH, and Justice NEHRING
concur in Chief Justice DURHAM'S opinion.


All Citations


190 P.3d 1264, 609 Utah Adv. Rep. 45, 2008 UT 50


Footnotes
1 The numbering within both Utah rule 41 and Federal rule 41 has been amended since the federal district court dismissed


Nu–Med's claims without prejudice. None of the changes were substantive. This decision cites the newly numbered
versions.


2 Unlike the Utah rule 41, which requires a court order even upon stipulation of the parties, the federal rule 41 allows for
a voluntary dismissal without court order upon stipulation of all parties. Compare Utah R. Civ. P. 41, with Fed.R.Civ.P.
41(a)(1). In this case, however, Nu–Med's counterclaims were dismissed upon court order.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Terminated maintenance coordinator
brought action against school district, asserting claims
involving section 1983, breach of contract, breach
of implied covenant of good faith and fair dealing,
defamation, intentional infliction of emotional distress,
and violation of Utah Orderly School Termination
Procedures Act (UOSTPA). The Federal District Court
for the District of Utah granted school district summary
judgment on coordinator's section 1983 claim, and
dismissed the state law claims without prejudice.
Coordinator filed action in state court alleging his state
causes of action. The Second District Court, Layton,
Thomas L. Kay, J., granted district summary judgment,
and coordinator appealed.


Holdings: The Supreme Court, Parrish, J., held that:


[1] school district did not breach provisions in classified
agreement regarding termination of employees when it
terminated maintenance coordinator;


[2] maintenance coordinator was precluded, by issue
preclusion, from claiming that district did not have cause
to terminate him;


[3] district did not violate UOSTPA when it terminated
maintenance coordinator;


[4] district did not violate implied covenant of good
faith and fair dealing when it terminated maintenance
coordinator;


[5] district's actions when it terminated maintenance
coordinator for cause were not outrageous, as required in
order for coordinator to assert an intentional infliction of
emotional distress claim; and


[6] testimony by maintenance coordinator regarding what
district said to maintenance department employees about
his termination was inadmissible hearsay.


Affirmed.


Attorneys and Law Firms


*960  Vincent C. Rampton, Salt Lake City, for appellant.


Mark L. Shurtleff, Att'y Gen., Glen E. Davies, Asst. Att'y
Gen., Salt Lake City, for appellees.


PARRISH, Justice:


INTRODUCTION


¶ 1 Michael Oman was an employee of Davis County
School District (the “District”) until 2003, when he was
fired. Oman subsequently filed suit against the District
and seven District employees (collectively, “Defendants”),
claiming breach of contract, breach of the implied
covenant of good faith and fair dealing, defamation,
intentional infliction of emotional distress, and violation
of the Utah Orderly School Termination Procedures Act
(“UOSTPA”). Oman appeals the district court's decision
in its entirety. The Defendants moved for summary
judgment on all claims, which the district court granted.
We affirm.


FACTUAL AND PROCEDURAL BACKGROUND


¶ 2 Oman began working for the District in 1982 as
a maintenance electrician and was assigned to various
positions before becoming a maintenance coordinator in
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1998. After becoming a maintenance coordinator, Oman
no longer personally performed maintenance work, but
acted in a supervisory role to assure that others carried
out their work assignments. Oman supervised the work of
three foremen who performed or supervised performance
of maintenance work on the District's physical facilities.
Much of Oman's *961  work was performed by phone;
actual site visits accounted for only about ten percent of
his time.


¶ 3 Oman's employment as a maintenance coordinator
was governed by the terms and conditions set out in the
9CA Classified Employees' Agreement (the “Classified
Agreement”). As a maintenance coordinator, Oman
became an exempt employee under the Fair Labor
Standards Act, which meant he received a salary instead
of an hourly wage. During his tenure as a maintenance
coordinator, Oman unilaterally decided that he was a
“first responder,” on duty “24/7.” Oman kept his cell
phone with him to respond to calls “on an as-needed
basis.” About two years after becoming a maintenance


coordinator, he ceased tracking compensation time 1  as he
had previously done.


¶ 4 In addition to his job with the District, Oman
operated his own electrical contracting business. No
policy existed that prevented District employees from
having outside employment. However, at some point,
Oman's supervisors began receiving reports from District
employees that Oman was performing personal work for
his contracting business during the District's normal work
hours. In particular, Leon Webster, Oman's subordinate,
complained that Oman was away from work during
District work hours, that he could not reach Oman by cell
phone on a regular basis, and that Oman was not doing
his job, resulting in Webster having to do more work.


¶ 5 Gary Payne, the District's administrator of facilities
management and planning, passed the complaints along
to Lynn Trenbeath, the District's assistant superintendent.
Trenbeath decided that an internal investigation would
be appropriate and asked Dale May, the District's
security officer, to find someone to conduct one.
May contacted Officer Joe Morrison of the Layton
City Police Department, an acquaintance of May's,
and asked Officer Morrison if he would be willing
to conduct the investigation on his personal time.
Shortly thereafter, Layton City Police Chief Terry Keefe
contacted Trenbeath and offered to take over the


investigation as an official police matter. The District
agreed and cooperated in the police investigation. May
wrote a letter to the police department on March 21,
2002, which detailed some of the reports about Oman that
provided a basis for the investigation: his absence from
work, difficulty contacting him by cell phone, and other
similar circumstances.


¶ 6 Officer Morrison conducted a police investigation of
Oman's conduct in his official police capacity. The District
authorized the placement of a GPS tracking device on
Oman's District vehicle so that his movements could
be tracked. For almost two months, Morrison used the
tracking device to follow the vehicle's location. Morrison
also personally followed Oman on several days during that
period. All of this was done without Oman's knowledge.


¶ 7 The investigation revealed that on most days, Oman
left work early to go home. The tracking device also
recorded that Oman had used his District vehicle to
visit job sites unrelated to District projects. Additionally,
Officer Morrison observed Oman in his personal vehicle
at personal job sites during the District's normal work
hours. The police department turned over the results of
the investigation to the Davis County Attorney's Office,
which filed charges against Oman for communications
fraud under Utah Code section 76–10–1801.


¶ 8 Based on the results of the investigation, the District
suspended Oman on June 27, 2002 and offered to meet
with him the next day to discuss the situation. Oman
declined to participate in the meeting, choosing to first
engage an attorney. On July 2, 2002, the District notified
Oman that his suspension would be without pay. Oman
hired an attorney and demanded a hearing with the
District. A preliminary conference was held on August
16, 2002. The District then reaffirmed Oman's suspension
without pay, and Oman requested a formal hearing. *962


That hearing was scheduled, but never occurred. 2


¶ 9 Meanwhile, the criminal charges against Oman
proceeded and a preliminary hearing was held on
November 4, 2002. At the conclusion of the evidence,
Oman was bound over for trial. On December 5, 2002, as
a result of a plea agreement between Oman and the Davis
County Attorney's Office, Oman pleaded no contest to
the charge of attempted communications fraud, a class A
misdemeanor.
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¶ 10 On March 11, 2003, the District sent Oman a letter
stating that his employment was terminated for cause,
effective fifteen days from the date of the letter. The
letter detailed the facts upon which the District based its
decision to terminate, including the hours that Oman's
District vehicle was tracked away from the District,
times that Morrison followed Oman to his personal work
sites, examples of Oman's misuse of his District vehicle,
falsification of time cards, and neglect of professional
obligations in violation of the Classified Agreement.


¶ 11 In 2004, Oman filed suit in the Federal
District Court for the District of Utah against the
District and seven District employees (the “District
Employees”) individually: Lynn Trenbeath; Gary Payne;
Leon Webster; Dale May; Dr. Darrell K. White, the
District's superintendent; John Swain, the District's
director of environmental maintenance services; and Mel
Miles, the District's human resources director. Oman's
complaint included a claim under 42 U.S.C. § 1983
and five state law claims: breach of contract, breach
of the implied covenant of good faith and fair dealing,
intentional infliction of emotional distress, defamation,
and violation of UOSTPA. The federal district court
granted summary judgment for the Defendants on the §
1983 claim and dismissed the state law claims without
prejudice.


¶ 12 In 2005, Oman filed a complaint in state district
court, alleging the same five state causes of action that had
been dismissed without prejudice by the federal court. The
Defendants subsequently moved for summary judgment
on all of Oman's claims. The district court granted the
motion, thereby dismissing Oman's complaint.


¶ 13 Oman appeals the district court's decision in its
entirety, raising multiple issues for review. We address
each of these issues below and conclude that the
district court properly granted the Defendants' motion
for summary judgment. We therefore affirm the district
court's decision.


STANDARD OF REVIEW


[1]  [2]  ¶ 14 “ ‘[S]ummary judgment is appropriate only
when there is no genuine issue as to any material fact and
the moving party is entitled to judgment as a matter of
law.’ ” Swan Creek Vill. Homeowners Ass'n v. Warne, 2006


UT 22, ¶ 16, 134 P.3d 1122 (quoting Norman v. Arnold,
2002 UT 81, ¶ 15, 57 P.3d 997). “A district court's decision
to grant summary judgment is reviewed for correctness,
with no deference afforded to the district court.” Pearce v.
Utah Athletic Found., 2008 UT 13, ¶ 13, 179 P.3d 760.


ANALYSIS


I. THE DISTRICT COURT CORRECTLY
GRANTED SUMMARY JUDGMENT IN
FAVOR OF THE SCHOOL DISTRICT ON


OMAN'S BREACH OF CONTRACT CLAIM


A. Procedural History: Federal Court Action


¶ 15 Oman originally filed suit in the United States
District Court for the District of Utah, seeking recovery
under 42 U.S.C. § 1983. Oman also brought five state
law claims pursuant to the federal court's supplemental
jurisdiction, including a breach of contract claim. In
2005, the federal court granted summary judgment to
the District on Oman's § 1983 claim. As part of its
summary judgment order, the federal court made several
findings and conclusions regarding *963  the Classified
Agreement, including the following:


During the two months that
Morrison conducted surveillance on
Plaintiff, he continued to turn in
time cards reporting eight hours
worked on District business each
day, even though most of his days
were spent at work sites for his own
personal contracting business. It is
disingenuous for Plaintiff to argue
that as long as he had his cell phone
with him, he was still working for the
District. Plaintiff's representations
to the District regarding his work
hours provided a sufficient basis for
termination for cause. (Emphasis
added.)


¶ 16 Having disposed of the § 1983 claim over which it
had subject matter jurisdiction, the federal district court
declined to exercise supplemental jurisdiction over Oman's
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remaining state law claims and dismissed them without
prejudice.


B. Procedural History: State Court Action


¶ 17 Following the dismissal in the federal court, Oman
filed an action in state court. In his complaint, Oman
alleged the same five causes of action that had been
dismissed without prejudice by the federal court, including
the breach of contract claim. The state district court
granted summary judgment to the District on Oman's
breach of contract claim, relying on two alternative bases.
First, the court “independently looked at the issues” and
found that Oman had been properly terminated for cause
and that the District “was not contractually required
to give any prior notice, opportunity to be heard, or
progressive discipline to [Oman] prior to his termination.”
Second, the state district court noted that “the findings
and conclusions [of the federal court] involve precisely
the same issues as those raised in [Oman's] breach of
contract [claim].” The district court thus concluded that
under the doctrine of issue preclusion, it was bound by
the federal court's determinations that Oman was properly
terminated for cause under the Classified Agreement
and that Oman was not contractually entitled to the


procedures he sought. 3


¶ 18 On appeal, Oman argues that both conclusions were
erroneous. We hold that a combination of the two theories
on which the district court relied provides a sufficient basis
on which to affirm the summary judgment.


C. Analysis: Contractual Provisions


¶ 19 In his memorandum opposing summary judgment to
the district court—and in his opening brief to this court
—Oman argued that the District breached the Classified
Agreement by failing to follow the procedures contained
therein. We disagree and conclude that the district court
was correct in holding that Oman's arguments failed, as a
matter of law, based on the Classified Agreement.


¶ 20 Oman first argues that section 8.5.3(1) of the
Classified Agreement required the District to notify him
when his actions placed his continued employment at risk.
Second, Oman argues that section 8.5.4(1) required the
District to inform him that his continued employment was


in question, inform him of the reasons, and give him an
opportunity to correct the problems. Third, Oman argues
that section 8.3 of the Classified Agreement required the
District to conduct individual employee evaluations at
least once annually. Oman asserts that he did not receive
such evaluations and that an evaluation “would quickly
have addressed and resolved” any problems associated
with his activities.


¶ 21 On summary judgment, the district court reviewed
Oman's claims and the Classified Agreement. It concluded
that, as a matter of law, the Classified Agreement
“provides for a dual track of termination: one for
unsatisfactory conduct ... and the second for cause.”
The court further concluded that “[t]ermination for
cause under the Classified Agreement is sufficient *964
grounds, standing alone, for termination, and no prior
notice or warning, or opportunity to correct the conduct[ ]
is required to be afforded to the employee.” Finally, the
court determined that “[t]here exists no issue of material
fact that [Oman] was properly terminated by [the District]
for cause under the terms of the Classified Agreement, or
that [the District] was not contractually required to give
any prior notice, opportunity to be heard, or progressive
discipline to [Oman] prior to his termination.” Based on
these determinations, the district court granted summary
judgment in favor of the District on Oman's breach of
contract claim. We affirm the district court's grant of
summary judgment.


[3]  ¶ 22 If the terms of a contract are unambiguous, “the
contract may be interpreted as a matter of law.” Green
River Canal Co. v. Thayn, 2003 UT 50, ¶ 17, 84 P.3d 1134
(internal quotation marks omitted). Like the district court,
we find that the terms of the Classified Agreement are
unambiguous and we therefore interpret them as a matter
of law.


[4]  ¶ 23 We first address Oman's claim that he was entitled
to notice when his actions placed his employment at risk.
This claim is based on section 8.5.3(1) of the Classified
Agreement. Oman's reliance on this section is misguided.
Under the Classified Agreement, there are two “tracks”
of termination. The first is termination for unsatisfactory
action or conduct, which is addressed in section 8.5.3(1).
The second is termination for cause, which is addressed
in section 8.5.3(2). Oman was terminated for cause under


section 8.5.3(2). 4  Accordingly, the procedures governing
termination for unsatisfactory conduct contained in
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section 8.5.3(1) do not apply, and Oman was, therefore,
not contractually entitled to them.


[5]  ¶ 24 We next address Oman's claim that he
was entitled to notice and an opportunity to correct
the problem. This claim is based on section 8.5.4(1)
of the Classified Agreement. Again, Oman's reliance
is misplaced. Section 8.5.4(1) contains the notice
requirements applicable when an employee's contract is
not being renewed. These requirements do not apply
to Oman because his termination was not due to the
District's decision not to renew his contract; rather, he
was terminated during his contract term. Accordingly, the
notice provisions of section 8.5.4(2) apply. That section
specifies the notification requirements when an employee
is terminated during his contract term. Oman has not
argued that the District failed to meet these notification
requirements. Indeed, the record shows that the District
met them.


[6]  ¶ 25 Finally, we address Oman's claim that he
was entitled to performance evaluations under section
8.3 of the Classified Agreement. We agree with Oman
that the terms of the Classified Agreement specify that
the District should evaluate each permanent employee
“at least once annually.” Nevertheless, this requirement
does not bear on Oman's termination. The evaluation
requirements in section 8.3 are exclusive of the termination
procedures in section 8.5. Thus, any failure of the
District to give performance evaluations does not preclude
the District from terminating an employee under the
procedures contained in the Classified Agreement. The
issue in this case is whether the District properly followed
the termination procedures in the Classified Agreement
when it fired Oman. Whether the District conducted
performance evaluations of its employees has no bearing
on the resolution of this issue.


¶ 26 We therefore hold that the district court properly
interpreted the Classified Agreement. As a matter of law,
the District was not contractually obligated to satisfy the
procedural requirements that Oman argued were required
thereunder.


*965  D. Analysis: Issue Preclusion


¶ 27 In his reply brief to this court, Oman raises, for
the first time, an additional argument to support his


claim that summary judgment was inappropriate on his
breach of contract claim. Oman contends that under any
interpretation of the classified agreement, there was still a
triable issue as to whether Oman's conduct was sufficient
grounds for termination for cause. We could disregard this
argument because it was not presented to the district court
during the summary judgment proceedings. See State v.
Labrum, 925 P.2d 937, 939 (Utah 1996) (“Issues not raised
before the trial court are usually waived and cannot be
raised on appeal.”). Nevertheless, we choose to address it,
and we conclude that the issue was resolved by the federal
district court and that the state district court was bound
by the federal court's determination under the doctrine of
issue preclusion.


[7]  [8]  [9]  [10]  ¶ 28 “The doctrine of res judicata
embraces two distinct theories: claim preclusion and issue
preclusion.” Buckner v. Kennard, 2004 UT 78, ¶ 12, 99
P.3d 842. This appeal raises only the latter principle of


issue preclusion. 5  Issue preclusion, which is also known
as collateral estoppel, “prevents parties or their privies
from relitigating facts and issues in the second suit that
were fully litigated in the first suit.” Id. (internal quotation
marks omitted). The purposes of issue preclusion include
“(1) preserving the integrity of the judicial system by
preventing inconsistent judicial outcomes; (2) promoting
judicial economy by preventing previously litigated issues
from being relitigated; and (3) protecting litigants from
harassment by vexatious litigation.” Id. ¶ 14.


[11]  ¶ 29 Issue preclusion applies only when the following
four elements are met:


(i) the party against whom issue
preclusion is asserted must have
been a party to or in privity with
a party to the prior adjudication;
(ii) the issue decided in the prior
adjudication must be identical to the
one presented in the instant action;
(iii) the issue in the first action
must have been completely, fully,
and fairly litigated; and (iv) the first
suit must have resulted in a final
judgment on the merits.


Collins v. Sandy City Bd. of Adjustment, 2002 UT 77, ¶ 12,
52 P.3d 1267 (internal quotation marks omitted).
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¶ 30 Oman argues that issue preclusion does not apply in
this case. Specifically, he argues that there was no final
adjudication because the federal court dismissed his state
law breach of contract claim “without prejudice.”


[12]  [13]  [14]  ¶ 31 In making this argument, Oman
confuses issue preclusion with claim preclusion. “[C]laim
preclusion bars a party from prosecuting in a subsequent
action a claim that has been fully litigated previously.”
Snyder v. Murray City Corp., 2003 UT 13, ¶ 34, 73 P.3d
325 (emphasis added)(internal quotation marks omitted).
“On the other hand, issue preclusion ... prevents parties
or their privies from relitigating facts and issues in the
second suit that were fully litigated in the first suit.”
Id. ¶ 35 (emphasis added) (internal quotation marks
omitted). While claim preclusion corresponds to causes
of action, issue preclusion corresponds to the facts and
issues underlying causes of action. And where two causes
of action embody the *966  same dispositive issue, a prior
determination of that issue in the context of one cause
of action can have a preclusive effect in later litigation
regarding the other cause of action. As we have previously
held, issue preclusion “prevents the relitigation of issues
that have been once litigated and determined in another
action even though the claims for relief in the two actions
may be different.” Penrod v. Nu Creation Creme, Inc.,
669 P.2d 873, 875 (Utah 1983) (emphasis added); see also
Restatement (Second) of Judgments § 27 (1982) (“When
an issue of fact or law is actually litigated and determined
by a valid and final judgment, and the determination is
essential to the judgment, the determination is conclusive
in a subsequent action between the parties, whether on
the same or a different claim.” (emphasis added)). That is
precisely the situation in this case.


¶ 32 Underlying the § 1983 claim was the dispositive
issue of whether the District breached the Classified
Agreement when it fired Oman for cause. Indeed, when
Oman filed his complaint in federal court, his basis
for the § 1983 cause of action was twofold: (1) that
the District's “pre-termination conduct deprived him of
due process rights secured by the Fifth and Fourteenth
Amendments to the United States Constitution,” and
(2) that the District's “decision to suspend, and later
terminate, his employment violated the terms of the
Classified Agreement.” Thus, a resolution of the § 1983
claim, as framed by Oman, required the federal court
to resolve the underlying issue of whether the District
violated the Classified Agreement when it fired Oman.


The issue was squarely before the federal court, was
litigated by the parties, and was necessary to the court's


final judgment on the § 1983 claim. 6  Accordingly, the
federal court made findings and conclusions regarding the
alleged breach of contract-including the previously quoted
conclusion that the District had a sufficient basis for
firing Oman for cause under the Classified Agreement-and
these findings and conclusions are binding in subsequent
actions under the doctrine of issue preclusion.


¶ 33 Although Oman's breach of contract claim was not
litigated in the federal court, it is based upon the same
underlying issue that was resolved by the federal court:
whether the District had a sufficient basis for terminating
Oman for cause under the Classified Agreement. The state
district court was therefore bound by the federal court's
conclusion that “[Oman]'s representations to the District
regarding his work hours provided a sufficient basis for
termination for cause.” Accordingly, even if Oman had
argued to the district court that his conduct did not give
the District a basis for terminating him for cause, the
argument would have failed based on the federal court's
prior ruling. We therefore hold that the district court
properly granted summary judgment to the District on
Oman's breach of contract claim.


II. THE DISTRICT COURT CORRECTLY
HELD THAT THE DISTRICT DID NOT


VIOLATE THE UTAH ORDERLY SCHOOL
TERMINATION PROCEDURES ACT


¶ 34 We next address whether the district court correctly
held that the District did not violate UOSTPA, Utah Code


Ann. §§ 53A–8–101 to–107 (2000 & Supp.2001). 7  We hold
that the District did not violate UOSTPA and affirm the
district court's grant of summary judgment.


[15]  [16]  ¶ 35 “Under our rules of statutory
construction, we look first to the statute's plain language
to determine its meaning.” State v. Gallegos, 2007 UT 81,
¶ 12, 171 P.3d 426 (internal quotation marks omitted).
“Furthermore, the plain language of a statute is to be read
as a whole, and its provisions interpreted in harmony with
other provisions *967  in the same statute and with other
statutes under the same and related chapters.” State v.
Schofield, 2002 UT 132, ¶ 8, 63 P.3d 667.
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¶ 36 The section of UOSTPA at issue is section 53A–8–104
(“section 104”), entitled “Dismissal procedures.” More
specifically, the parties' dispute focuses on subsections
(2), (3), (6), and (9) of section 104. Oman argues that
the District violated UOSTPA by not following the
requirements of subsections (2) and (3) when it terminated
his employment. The District contends—and the district
court agreed—that section 104 provides a “dual track”
for termination. Under this dual track, an employee
may be terminated for “unsatisfactory performance” or
“for cause,” and UOSTPA mandates different procedural
requirements for the two tracks. Because the requirements
of subsections (2) and (3) apply only to terminations
for unsatisfactory performance, and because Oman was
fired for cause and not for unsatisfactory performance,
the District was not required to follow the requirements
of subsections (2) and (3) when it terminated Oman's
employment. We agree with the District's interpretation of
the statute.


A. The District Was Not Required to Follow the
Procedural Requirements of Subsections (2) and (3)


[17]  ¶ 37 Subsection (2) explicitly states that
it applies only to terminations “for reasons of
unsatisfactory performance.” Utah Code Ann. § 53A–
8–104(2)(a) (Supp.2001). Subsection (2) provides that
if a school district intends to terminate an employee
for unsatisfactory performance, “the unsatisfactory
performance must be documented in at least two
evaluations conducted at any time within the preceding
three years.” Id. It also provides that before a district
can issue a “notice of intent not to renew or continue
the employee's contract beyond the then-current school
year,” the district must give a career employee thirty days'
notice that the employee's “continued employment is in
question” and “the reasons for the anticipated nonrenewal
or discontinuance.” Id. § 53A–8–104(2)(b). The district
must also “give the career employee an opportunity to
correct the problem” and “may grant the career employee
assistance to correct the deficiencies.” Id. § 53A–3–104(2)
(c), (d).


¶ 38 Subsection (3) builds upon the procedures outlined
in subsection (2). Subsection (3) provides that if the
employee does not correct the problem and if the district
still intends to not renew or to discontinue the employee's
contract at the end of the school year, the district must


issue a notice of intent—as referenced in subsection (2)(b)
—at least thirty days prior to the end of the employee's
contract term. Id. § 53A–3–104(3).


¶ 39 Thus, subsections (2) and (3) together provide the
minimum procedures that a school district must follow
when firing an employee for unsatisfactory performance
and they do not apply when an employee is fired for cause.
We make this determination based on the plain language
of the statute, but we also note that the interpretation
makes practical sense.


¶ 40 Under Oman's proposed interpretation, a school
district could not fire an employee unless it followed
the requirements of subsections (2) and (3), regardless of
the reason for the termination. But the requirements of
these subsections are clearly established for the purpose
of providing an employee who is not satisfactorily
performing his job with notice of his deficient
performance, an opportunity to correct the deficiency,
and the assistance of the district in providing training,
instruction, or other means of helping the employee to
correct the deficiency. See id. § 53A–3–104(2). These
procedural safeguards and opportunities to improve
performance would be inappropriate in situations in
which an employee is being terminated for cause. For
example, if an employee sexually assaulted a student, it
would make no sense if the district could not terminate the
employee without following the procedures in subsections
(2) and (3), i.e., documenting similar behavior by the
employee in two prior evaluations, giving notice to
the employee that the sexual assault has jeopardized
the employee's continued employment, and giving the
employee an opportunity to correct the problem. We
refuse to adopt such an interpretation. See Tschaggeny v.
*968  Milbank Ins. Co., 2007 UT 37, ¶ 28, 163 P.3d 615


(“It is well-settled that this court will not interpret a statute
to embrace a result ... that is so absurd that it could not
have been intended by the legislature.”).


¶ 41 Accordingly, Oman's argument that the District was
required to follow the requirements of subsections (2) and
(3) fails as a matter of law because Oman was fired for
cause.


B. The District Properly Followed the
Procedures Under Subsections (6) and (9)
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¶ 42 Having determined that the District was not required
to follow the requirements of subsections (2) and (3)
because Oman was fired for cause, we now look to other
subsections of section 104 to determine what requirements
the District was required to follow when it terminated
Oman.


¶ 43 Subsection (6) provides the procedural requirements
that a district must follow if it “intends to not renew
or discontinue the contract of a career employee or to
terminate a career or provisional employee's contract
during the contract term.” Utah Code Ann. § 53A–8–
104(6). By its plain language, subsection (6) applies to any
termination, whether it is termination for unsatisfactory
performance or termination for cause. Thus, the District
was required to follow the requirements of subsection (6)
when it fired Oman for cause. Additionally, subsection
(9) provides that a district must give “a written notice
of suspension or final termination including findings of
fact upon which the action is based if the suspension or
termination is for cause.” Id. § 53A–8–104(9).


¶ 44 Oman does not argue that the District failed to
follow the procedures contained in subsections (6) and (9).
Indeed, our review of the record shows that the District
clearly fulfilled its obligations under these two sections.


¶ 45 Because the District was not obligated to follow
the requirements of subsections (2) and (3) and because
the District fulfilled the requirements of subsections (6)
and (9), we conclude that the District did not violate
UOSTPA. We therefore affirm the district court's grant of
summary judgment to the District on this point.


III. THE DISTRICT COURT CORRECTLY
HELD THAT THE DISTRICT DID NOT
VIOLATE THE IMPLIED COVENANT


OF GOOD FAITH AND FAIR DEALING


[18]  ¶ 46 Oman argues that the District violated the
covenant of good faith and fair dealing with respect to
his termination because the District conspired against
him and treated him differently from other employees in
similar circumstances. The district court concluded that,
as a matter of law, there existed no genuine issue of
material fact supporting Oman's claim for breach of the
implied covenant and therefore dismissed the claim on
summary judgment. We affirm.


[19]  [20]  [21]  ¶ 47 “An implied covenant of good
faith and fair dealing inheres in every contract. Under
the covenant of good faith and fair dealing, both parties
to a contract impliedly promise not to intentionally do
anything to injure the other party's right to receive the
benefits of the contract.” Eggett v. Wasatch Energy Corp.,
2004 UT 28, ¶ 14, 94 P.3d 193 (citations omitted).


The good faith performance
doctrine may be said to permit
the exercise of discretion for
any purpose—including ordinary
business purposes—reasonably
within the contemplation of the
parties. A contract thus would be
breached by a failure to perform
in good faith if a party uses
its discretion for a reason outside
the contemplated range-a reason
beyond the risks assumed by the
party claiming the breach.


Markham v. Bradley, 2007 UT App 379, ¶ 34, 173 P.3d 865
(emphasis omitted) (internal quotation marks omitted).


[22]  [23]  ¶ 48 “[W]hether there has been a breach of
good faith and fair dealing is a factual issue, generally
inappropriate for decision as a matter of law.” Republic
Group, Inc. v. Won–Door Corp., 883 P.2d 285, 291 (Utah
Ct.App.1994). Summary judgment is appropriate only
when reasonable minds could not differ in concluding
that the party accused of breaching the covenant did
not wrongfully exercise its discretionary power *969  or
contractual authority for a reason beyond the risks that
the other party assumed or for a reason inconsistent with
the other party's justified expectations. See Olympus Hills
Shopping Ctr., Ltd. v. Smith's Food & Drug Ctrs., Inc.,
889 P.2d 445, 451 (Utah Ct.App.1994); cf. Sanderson v.
First Sec. Leasing Co., 844 P.2d 303, 306 (Utah 1992)
(stating that it is appropriate for a court to grant summary
judgment on an issue that is normally a question of fact
when no reasonable jury could conclude that fact exists).


¶ 49 The District's conduct in this case does not constitute
a breach of the implied covenant of good faith and
fair dealing. The Classified Agreement gave the District
the contractual authority and the discretion to terminate
Oman's employment for any of the reasons listed in the
Agreement. As previously mentioned, the district court
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was bound by the federal court's finding that the District
had sufficient grounds to terminate Oman for cause. And
the district court also properly concluded that, as a matter
of law, the District followed the procedures under the
contract and under UOSTPA when it suspended and
terminated Oman. In light of these determinations, the
district court correctly held that no reasonable person
could conclude that the District wrongfully exercised its
discretion and authority for a reason beyond the risks
assumed by Oman or for a reason inconsistent with
Oman's justified expectations. We therefore affirm the
district court's dismissal of Oman's claim for breach of the
implied covenant of good faith and fair dealing.


IV. THE DISTRICT COURT PROPERLY
DISMISSED OMAN'S CLAIM FOR INTENTIONAL


INFLICTION OF EMOTIONAL DISTRESS


¶ 50 Relying upon its dismissal of Oman's first four
causes of action, the district court concluded that “as a
matter of law, there is no longer any basis in this case for
the claim of intentional infliction of emotional distress”
and dismissed the claim. On appeal, Oman argues that
summary judgment was inappropriate and that he should
have been allowed to present this claim to a jury. We
disagree.


[24]  ¶ 51 In order to properly state a claim for the tort of
intentional infliction of emotional distress,


a plaintiff must plead facts that
demonstrate that the defendant
intentionally engaged in some
conduct toward the plaintiff, (a)
with the purpose of inflicting
emotional distress, or, (b) where
any reasonable person would have
known that such would result; and
his actions are of such a nature
as to be considered outrageous
and intolerable in that they offend
against the generally accepted
standards of decency and morality.


Bennett v. Jones, Waldo, Holbrook & McDonough, 2003
UT 9, ¶ 58, 70 P.3d 17 (internal quotation marks omitted).
“Due to the highly subjective and volatile nature of
emotional distress and the variability of its causations, the
courts have historically been wary of dangers in opening


the door to recovery therefor.” Id. ¶ 59 (citations and
internal quotation marks omitted).


[25]  [26]  [27]  ¶ 52 “If the trial court determines that
a defendant's conduct was not outrageous as a matter
of law, then the plaintiff's claim fails, and a court may
properly grant the defendant summary judgment on an
intentional infliction of emotional distress claim.” Prince
v. Bear River Mut. Ins. Co., 2002 UT 68, ¶ 38, 56 P.3d 524
(citations omitted).


It is for the court to determine,
in the first instance, whether the
defendant's conduct may reasonably
be regarded as so extreme and
outrageous as to permit recovery, or
whether it is necessarily so. Where
reasonable men may differ, it is for
the jury, subject to the control of the
court, to determine whether, in the
particular case, the conduct has been
sufficiently extreme and outrageous
to result in liability.


Gygi v. Storch, 28 Utah 2d 399, 503 P.2d 449, 450 (1972)
(quoting Restatement (Second) of Torts § 46 cmt. h
(1965)).


[28]  [29]  ¶ 53 “To be considered outrageous, the conduct
must evoke outrage or revulsion; it must be more than
unreasonable, unkind, or unfair.” Franco v. Church of
Jesus Christ of Latter-day Saints, 2001 UT 25, ¶ 28, 21 P.3d
198 (citation and internal quotation marks omitted).


*970  In the employment context,
as in other factual settings, liability
under the tort of intentional
infliction of emotional distress ...
may be found only where the
conduct complained of has been so
extreme in degree as to go beyond all
possible bounds of decency, so as to
be regarded as atrocious and utterly
intolerable in a civilized society.


45 Am.Jur.2d Proof of Facts 261 (1986).


[30]  ¶ 54 The District's conduct in this case does not
even approach atrocious and intolerable conduct. This is
especially true in light of our holdings that the District
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properly followed the procedures of both the Classified
Agreement and UOSTPA when it terminated Oman for
cause. No reasonable person could conclude that firing
an employee under the terms of an employment contract
and according to the procedures provided by law is
“so extreme and outrageous as to permit recovery.” We
therefore hold, as a matter of law, that the District's
actions were not outrageous.


¶ 55 Because the actions of the District and the District
Employees were not outrageous as a matter of law, the
district court properly held that Oman could not sustain
a claim for intentional infliction of emotional distress. We
therefore hold that the district court properly dismissed
Oman's intentional infliction of emotional distress claim.


V. THE DISTRICT COURT CORRECTLY
HELD THAT THE DISTRICT


EMPLOYEES DID NOT DEFAME OMAN


¶ 56 Oman argues that the District Employees are liable
for defamation because each of them “played a role
in fomenting and engineering the ordeal through which
[Oman] has passed.” The district court granted summary
judgment in favor of the District Employees on the
defamation claim. We affirm that decision.


A. The District Court Correctly Struck Portions of
Oman's Affidavit That Were Inadmissible Hearsay


¶ 57 We begin by reviewing the district court's decision to
strike portions of Oman's affidavit that supported what
Oman referred to as the “[m]ost obvious” incident of
defamation. The incident was a meeting held on June
27, 2002—the day Oman received his suspension letter
—that involved Swain, May, and many of the District's
maintenance employees. In an affidavit, Oman stated that
two of his coworkers who attended the meeting—Paul
Thurgood and Justin Mott—told Oman about statements
made by May during the meeting. The alleged statements
made by May were that Oman had been suspended from
employment because he had defrauded the District by
visiting construction sites during business hours; that
Oman was under criminal indictment, would be found
guilty, and would be sent to prison; that Oman's conduct
was similar to that of a former District employee who had


been found guilty of theft and terminated; and that the
District intended to make an example of Oman.


¶ 58 The Defendants moved to strike the paragraphs
of Oman's affidavit that relied on what Oman was told
by Thurgood and Mott. The Defendants argued that
the statements were hearsay and were not based on
personal knowledge. The district court agreed and granted
the Defendants' motion to strike. Having stricken those
paragraphs of the affidavit, the district court concluded
that Oman was “left without any basis for the defamation
claim” and therefore dismissed it. On appeal, Oman
argues that the district court misinterpreted the Utah
Rules of Evidence. We disagree.


[31]  [32]  ¶ 59 Testimony recounting direct observation
of allegedly defamatory statements made by a defendant
does not constitute hearsay. This is because the allegedly
defamatory statements are not being “offered in evidence
to prove the truth of the matter asserted.” Utah R. Evid.
801(c). Rather, the statements are being offered simply to
prove that they were made by the defendant. See State v.
Olsen, 860 P.2d 332, 335 (Utah 1993) (“[I]f an out-of-court
statement is offered simply to prove that it was made,
without regard to whether it is true, such testimony is not
proscribed by the hearsay rule.” (internal quotation marks
omitted)). Thus, in this case, if Thurgood or Mott would
have submitted affidavits in which they recounted the
statements they *971  heard May make, such affidavits
would not be hearsay.


[33]  ¶ 60 Nevertheless, Oman's assertions in his
affidavit concerning Thurgood's and Mott's statements
do constitute hearsay. Oman's assertions are being
introduced to prove the truth of the matter asserted: that
May made the allegedly defamatory statements. Oman's
knowledge is not based on first-hand observation because
he was not present at the meeting in which May allegedly
made the comments. Instead, his knowledge is based
on the declarations of third parties. Therefore, Oman's
statements in his affidavit are hearsay. See Wayment v.
Clear Channel Broad., Inc., 2005 UT 25, ¶ 47, 116 P.3d 271
(examining the testimony of two coworkers who testified
that a secretary had told them that the secretary's boss had
made allegedly defamatory statements about the plaintiff
to the secretary and determining that the testimony was
hearsay). Because the statements are hearsay, they are
not admissible unless they fall under an exception to the
hearsay rule. See Utah R. Evid. 802.
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[34]  ¶ 61 Oman argues that Thurgood's and Mott's
statements were not hearsay because they were vicarious
admissions under rule 801(d)(2)(D) of the Utah Rules
of Evidence. Rule 801(d)(2)(D) states that “[a] statement
is not hearsay if ... [t]he statement is offered against
a party and is ... a statement by the party's agent or
servant concerning a matter within the scope of the
agency or employment, made during the existence of the
relationship.” Utah R. Evid. 801(d)(2)(D).


¶ 62 Oman's argument on this point is hard to decipher.
He notes that Thurgood and Mott are employees of the
District, that May and Swain are also employees of the
District, that Thurgood and Mott were required to attend
the meeting, and that May and Swain have some sort
of “supervisory responsibility” over Thurgood and Mott.
However, Oman fails to explain how any of these facts
make Thurgood and Mott the agents of May and Swain
or how their statements to Oman regarding what was said
in the meeting is a matter within the scope of their alleged
agency. Oman admits that he can provide no case law to
support his agency argument, and we find no authority for
it. Thus, Oman's argument under rule 801(d)(2)(D) fails.


¶ 63 Oman does not point us to any other exception to the
hearsay rule that would render his statements admissible.
We therefore conclude that the district court properly
struck the paragraphs of Oman's affidavit in which he
recounted his coworkers' statements regarding comments
they heard May make during the June 27 meeting.


B. Oman's Claims of Alleged Defamation Fail


¶ 64 In his reply brief on appeal, Oman refers to
six incidents of alleged defamation. These include: (1)
comments made by May and acquiesced to by Swain
at the June 27 meeting, (2) comments made by Payne
during a June 2003 meeting between Payne and Thurgood,
(3) May's March 21 report sent to the Layton Police
Department, (4) May's June 28 follow-up report sent
to the Layton Police Department, (5) the March 11
termination letter, and (6) Webster's reports of Oman's
alleged misconduct made to District personnel. We
address these incidents in turn and conclude that each
claim fails.


¶ 65 We first address the incident that Oman refers to as
the “most obvious” incident of defamation: the statements
made by May during the June 27 meeting with District
maintenance workers. Because we have concluded that
the district court properly struck from Oman's affidavit
the paragraphs discussing this incident, we likewise affirm
the district court's conclusion that striking the paragraphs
leaves Oman with no evidentiary basis for the defamation
claim.


[35]  ¶ 66 We next dispose of Oman's alleged defamation
relating to the June 2003 meeting between Payne and
Thurgood and the March 21 report prepared by May.
Oman did not refer to these incidents in his pleadings in
the district court, and he is therefore barred from raising
them for the first time on appeal. See State v. Labrum,
925 P.2d 937, 939 (Utah 1996) (“Issues not raised before
the trial court are usually waived and cannot be raised on
appeal.”).


*972  ¶ 67 With regard to Oman's remaining three
incidents of alleged defamation, the district court did not
specifically discuss them in its order granting summary
judgment. Nevertheless, we conclude that Oman has failed
to present evidence to support them.


[36]  [37]  ¶ 68 “Defamation is the act of harming the
reputation of another by making a false statement to a
third person.” Jensen v. Sawyers, 2005 UT 81, ¶ 35, 130
P.3d 325. To establish a claim for defamation, a plaintiff
must demonstrate that “(1) the defendant published the
statements [in print or orally]; (2) the statements were
false; (3) the statements were not subject to privilege; (4)
the statements were published with the requisite degree of
fault; and (5) the statements resulted in damages.” DeBry
v. Godbe, 1999 UT 111, ¶ 8, 992 P.2d 979.


[38]  ¶ 69 Oman clearly failed to demonstrate these
elements in his pleadings to the district court. In
his motion opposing summary judgment, Oman made
generalized allegations that defamatory statements were
made in certain instances and in certain documents.
However, Oman failed to identify the specific statements
made during the instances or contained in the documents
that were defamatory. He also failed to demonstrate that
any such statements were false, not subject to privilege,
and negligently published by defendants. See Wayment,
2005 UT 25, ¶ 32 n. 13, 116 P.3d 271 (“[A] defamation
plaintiff who is not a public figure must ... establish
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negligence on the part of the defendant.”). Additionally,
Oman failed to show how the statements resulted in
damages.


¶ 70 For example, the extent of Oman's discussion
regarding May's June 28 report to the Layton Police
Department is one sentence: “May's written report of June
28, 2002 ... which was plainly shared with the School
District, clearly paints Mr. Oman as a felon—his vehicle
being searched, its contents itemized, etc.” The report
detailed the procedures the District had taken in giving
Oman a notice of suspension and confiscating his office
and vehicle keys and related the results of the subsequent
search of Oman's District vehicle. The only parts of the
report that Oman identifies as being defamatory—his
vehicle being searched and its contents itemized—are facts
that did occur. Oman does not show that these facts are
false or that they were negligently included in the report by
May. Oman cites no other specific parts of the report that
are allegedly defamatory. Additionally, he fails to show
how the report, which was sent to police the day after
the District suspended Oman's employment, caused Oman
any damage.


¶ 71 Even on appeal, Oman fails to properly support
his defamation claim. Because Oman failed to properly
plead and support the alleged incidents of defamation,
we conclude that the district court properly dismissed his
defamation claim. We therefore affirm the district court's
grant of summary judgment to the District Employees on
Oman's defamation claim.


VI. THE DISTRICT COURT DID NOT
GRANT SUMMARY JUDGMENT


FOR AN IMPROPER PURPOSE


¶ 72 Oman's final argument on appeal is that the
district court granted summary judgment for an improper
purpose. Oman asserts that the court granted summary
judgement “as a procedural device to obtain guidance on
governing law from this court.” While we agree that such
conduct would be improper, we see no basis for Oman's
assertion that the district court acted with an improper
motive in this case. The district court reviewed the
District's motion, considered the memoranda in support
and in opposition to the motion, and heard extensive oral
argument. The district court then issued an order in which
it recognized the absence of disputed facts and applied the
law to the facts, ultimately concluding that the District
was entitled to summary judgment. The district court's
actions were proper. We therefore find no error in the
court's grant of summary judgment.


CONCLUSION


¶ 73 The district court properly granted summary
judgment to the District and the District Employees on all
of Oman's claims. Affirmed.


*973  ¶ 74 Chief Justice DURHAM, Associate Chief
Justice DURRANT, Justice WILKINS, and Justice
NEHRING concur in Justice PARRISH'S opinion.


All Citations


194 P.3d 956, 237 Ed. Law Rep. 891, 28 IER Cases 550,
614 Utah Adv. Rep. 16, 2008 UT 70


Footnotes
1 Under the Classified Agreement, exempt employees were not paid extra for any hours worked over the standard


forty hours per week. Exempt employees were compensated for overtime hours worked by receiving hour-for-hour
compensatory time off for the amount of overtime worked.


2 In a subsequent agreement between Oman and the District, Oman withdrew his request for a hearing and waived any
claim, including a denial of due process claim, based on the District's failure to provide a hearing. In return, the District
waived any defense that Oman failed to exhaust his administrative remedies.


3 Issue preclusion was also one of the district court's alternative bases for granting summary judgment to the District on
Oman's claim that the District violated UOSTPA. We find this conclusion to be erroneous because the federal court's
order did not address the application of the Act to Oman's § 1983 claim. Thus, while we affirm the district court's grant
of summary judgment on this claim, we do so on different grounds.
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4 We note that the District did initially elect to use some of the disciplinary procedures contained in section 8.5.3(1), such
as placing Oman on suspension. However, the District ultimately concluded that Oman should be terminated for cause
under section 8.5.3(2) and it was not precluded from doing so under the Classified Agreement. Indeed, section 8.5.3(1)
specifically states that “[n]o disciplinary action shall prejudice the right of the District to proceed with termination for cause
on the same set of facts which gave rise to the disciplinary action.”


5 In Massey v. Board of Trustees of the Ogden Area Community Action Committee, Inc., the Utah Court of Appeals was
faced with an issue of first impression in Utah: whether to apply federal common law or Utah common law when deciding
if a federal court's decision has preclusive effect on a subsequent state court proceeding. 2004 UT App 27, ¶¶ 6–7, 86
P.3d 120. The court of appeals cited case law from across the country and “conclude[d] that the current majority and
better-reasoned approach is to apply federal law.” Id. We have not yet had the opportunity to address the rule enunciated
by the court of appeals and take this opportunity to express our agreement with the court of appeals' conclusion that
federal law applies. Nevertheless, we apply Utah common law here for the following reasons: (1) because we have not
adopted a rule until now, both parties based their arguments on Utah common law; (2) the legal analysis under Utah
common law is virtually identical to that under federal common law; and (3) our ultimate conclusion would be the same
regardless of whether we applied federal or state law. See Youren v. Tintic Sch. Dist., 2004 UT App 33, ¶ 2 n. 1, 86
P.3d 771; see also Massey, 2004 UT App 27, ¶ 7, 86 P.3d 120 (“[T]here will usually be no difference in outcome from
applying Utah common law on res judicata.”).


6 Indeed, in an order denying Oman's motion to alter or amend judgment, the federal court noted that “the court's findings
and conclusions relate only to those issues that were necessary to the determination of the federal ... claim as that issue
was framed by the parties.”


7 The legislature originally promulgated UOSTPA in 1973, see 1973 Utah Laws 288–91, and has amended it multiple times,
most recently in 2007. See Utah Code Ann. §§ 53A–8–101 to–107 (2006 & Supp.2008). We construe UOSTPA as it was
in 2002 when Oman was first suspended. At that time, the legislature had amended UOSTPA most recently in 2001.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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PARK LAKE RESOURCES LIMITED
LIABILITY COMPANY; Park County
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UNITED STATES DEPARTMENT OF
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official capacity as Secretary of Agriculture;
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in his official capacity as Chief, U.S. Forest
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Interior; Gale Norton, Secretary of Interior;


Piet Dewitt, in his official capacity as Assistant
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Aug. 13, 2004.


Synopsis
Background: Miners brought suit, challenging designation
of parcel of National Forest land as Research Natural
Area (RNA). The United States District Court for the
District of Colorado dismissed suit. Miners appealed.


[Holding:] The Court of Appeals, Hartz, Circuit Judge,
held that issue-preclusion doctrine barred miners from
contending that their claims were ripe for review.


Affirmed.


Attorneys and Law Firms


*1133  Christopher T. Massey of Mountain States Legal
Foundation (William Perry Pendley and Tara Burton
Rismani, with him on the briefs), Lakewood, CO, for
Plaintiffs–Appellants.


Katherine J. Barton, United States Department of Justice,
Environment & Natural Resources Division, Appellate
Section, Washington, D.C. (Nina Wang, Assistant United
States Attorney, Denver, CO, Thomas L. Sansonetti,
Assistant Attorney General, and Kathryn Kovacs, United
States Department of Justice, Environment & Natural
Resources Division, Appellate Section, Washington,
D.C., with her on the brief), for Defendants–Appellees.


Before KELLY, HOLLOWAY, and HARTZ, Circuit
Judges.


Opinion


HARTZ, Circuit Judge.


Plaintiffs Park Lake Resources (Park Lake) and Park
County Mining Association (a not-for-profit corporation
whose purpose is to assist miners and mining companies)
appeal the dismissal by the district court of their suit
against several government agencies and some of their
officials. This is not the first time Plaintiffs have brought
suit over what is in essence the same issue. We affirm
because issue-preclusion doctrine bars Plaintiffs from
contending that their claims are ripe for review.


On August 1, 1996, Plaintiffs filed their first complaint
in the District of Colorado against the Department
of Agriculture, the Forest Service, the Secretary of
Agriculture, the Chief of the Forest Service, and
the Regional Forester for Region II (which we will
call collectively the “Forest Service”). The complaint
challenged the designation of a parcel of National Forest
land as a Research Natural Area (RNA) under 36 C.F.R.
§ 251.23, and alleged that the designation precluded Park
Lake from developing its recorded mining claims in the
area. The district court upheld the designation. Park Lake
Res., L.L.C. v. U.S. Dep't of Agric., 979 F.Supp. 1310,
1315 (D.Col.1997) (Park Lake I ). On appeal we vacated
the judgment for lack of jurisdiction because the claim was
not yet ripe for review. Park Lake Res., L.L.C. v. U.S.
Dep't of Agric., 197 F.3d 448, 450–51, 453 (10th Cir.1999)
(Park Lake II ).


*1134  Two years later Plaintiffs filed the present
complaint against the Forest Service and several new
defendants—the Department of the Interior, the Secretary
of the Interior, and the Assistant Secretary of the Interior
—whom we shall refer to collectively as the Department
of the Interior (DOI). Plaintiffs' complaint (as amended),
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while continuing to challenge the RNA designation,
additionally alleges that as a direct result of the RNA
designation, the DOI issued Public Land Order No. 7195,
which withdraws the RNA from mineral exploration,
thereby barring from the area all exploration for the
purpose of staking new claims. This prohibition on
exploration is a different injury from the injury alleged
in the initial litigation. But the legal basis of the claim
is unchanged. The only respect in which the land order
is alleged to be unlawful is that it was based on an
unlawful RNA. Moreover, this additional injury was
readily knowable when the complaint was filed in the
initial litigation, because the land order had been issued
more than two months earlier, on May 16, 1996. See 61
Fed.Reg. 24,806.


We exercise appellate jurisdiction under 28 U.S.C. § 1291
and hold that our dismissal of the earlier action for lack of
ripeness requires dismissal of this action as well. Plaintiffs
can overcome the previous dismissal only by showing
satisfaction of the conditions for ripeness set forth in Park
Lake II. Having failed to do so, Plaintiffs cannot proceed
with their claim.


I. BACKGROUND


A. Administrative Proceedings
Acting under the authority of 36 C.F.R. § 251.23, the
Forest Service designated 684 acres in the Arapaho
National Forest and the Pike & San Isabel National
Forests as an RNA (the Hoosier Ridge RNA) on
December 5, 1995. The regulation provides:


[W]hen appropriate, the Chief [of
the Forest Service] shall establish
a series of research natural areas,
sufficient in number and size to
illustrate adequately or typify for
research or educational purposes,
the important forest and range types
in each forest region, as well as other
plant communities that have special
or unique characteristics of scientific
interest and importance.


36 C.F.R. § 251.23.


Shortly thereafter, Plaintiffs appealed the designation to
the Forest Service, but were denied their appeal on March


28, 1996. Although it was still possible for Park Lake to
engage in work in the RNA by filing a proposed plan
of operations (PPO) with the Forest Service to obtain
permission to conduct mining activities on its recorded
claims in the RNA, see 36 C.F.R. §§ 251.50–251.65, it did
not do so.


On May 16, 1996, the DOI issued Public Land Order
No. 7195, granting the Forest Service request that it
withdraw the Hoosier Ridge RNA from mineral entry
and location. The order was authorized by § 214 of the
Federal Land Policy and Management Act, codified at 43
U.S.C. § 1714 (2000). See Public Land Order No. 7195, 61
Fed.Reg. 24,806 (May 16, 1996). The stated purpose of the
withdrawal was “to protect the unique alpine ecosystem
and associated plant life within the [RNA],” preserving the
RNA for the purpose for which it had been designated. Id.


B. Prior Litigation
On August 1, 1996, Plaintiffs filed their first complaint
against the Forest Service, challenging the designation
of the Hoosier Ridge RNA as arbitrary, capricious,
and contrary to law, in violation of the Administrative
Procedure Act (APA), 5 U.S.C. § 701 et seq. Park Lake
I, 979 F.Supp. at 1312. The district court ruled against
Plaintiffs on the merits, holding that the *1135  Forest
Service designation of the RNA was “reasonable and in
accordance with the law.” Park Lake I, 979 F.Supp. at
1315. Plaintiffs appealed the district court's ruling.


On appeal the government argued for the first time that
the claim was not ripe for review because Plaintiffs “ha[d]
failed to show any present injury caused by the RNA
designation.” Park Lake II, 197 F.3d at 450. We agreed,
and on November 19, 1999, vacated the judgment below
and dismissed the suit for lack of jurisdiction. Id. at 449.
We noted that (1) Park Lake had not yet submitted a
PPO to the Forest Service, and (2) consequently, the
Forest Service had not affirmatively denied it permission
to exploit its mining claims in the area. Id. at 450–53. The
claim could, however, become ripe as a result of future
actions. We said that “Park Lake may seek review of this
issue at a later date” after (i) it submits a mining plan
to the Forest Service, (ii) the Forest Service reviews the
plan, and (iii) the Forest Service “requests or requires any
restrictions upon its mining activities.” Id. at 453.


C. Present Litigation
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In this new suit Plaintiffs reassert the claim they brought
in Park Lake I against the Forest Service for designating
the Hoosier Ridge RNA. Plaintiffs also challenge Order
7195, in which the DOI honored the Forest Service request
to withdraw the RNA from mineral entry and location.
Plaintiffs complain that the withdrawal is based “solely
[on] the unlawful designation of the RNA,” Aplt.App.
at 16, and that the withdrawal prevents Park Lake from
locating new mining claims in the RNA.


The district court dismissed on ripeness grounds both
(i) the claim against the Forest Service for designating
the RNA, and (ii) the claim against the DOI for the
withdrawal under Order 7195. The claim against the
Forest Service was unripe, it said, because “[P]laintiffs
ha[d] not filed a proposed plan of operations, or a notice
of intent.” Id. at 27. It held that the claim against the DOI
was unripe because “[P]laintiffs ha[d] not presented any
evidence that this issue [wa]s ripe for review.” Id.


II. DISCUSSION
[1]  [2]  Ripeness is a jurisdictional issue. Park Lake


II, 197 F.3d at 450. “We review the district court's
dismissal on ripeness grounds de novo and its findings
of jurisdictional fact for clear error.” Coalition for
Sustainable Res., Inc. v. United States Forest Serv., 259
F.3d 1244, 1249 (10th Cir.2001). We need not consider
the ripeness of Plaintiffs' claims anew, however, because
principles of res judicata bar the action until Plaintiffs take
steps to cure the deficiencies pointed out to them in Park
Lake II.


Res judicata is “central to the purpose for which civil
courts have been established,” namely “the conclusive
resolution of disputes within their jurisdictions.” Montana
v. United States, 440 U.S. 147, 153, 99 S.Ct. 970, 59
L.Ed.2d 210 (1979). “[A] party who has had a full
opportunity to present a contention in court ordinarily
should be denied permission to assert it on some
subsequent occasion.” Geoffrey C. Hazard, Res Nova in
Res Judicata, 44 S. Cal. L.Rev. 1036, 1043 (1971). This
bar protects against “the expense and vexation attending
multiple lawsuits, conserves judicial resources, and fosters
reliance on judicial action by minimizing the possibility of
inconsistent decisions.” Montana, 440 U.S. at 153–54, 99
S.Ct. 970.


[3]  Res judicata doctrine encompasses two distinct
barriers to repeat litigation: claim preclusion and issue


preclusion. See Baker by Thomas v. General Motors
*1136  Corp., 522 U.S. 222, 233 n. 5, 118 S.Ct. 657,


139 L.Ed.2d 580 (1998); 18 Charles A. Wright, Arthur
R. Miller & Edward H. Cooper, Federal Practice and
Procedure § 4402 at 7 (2d ed.2002). Claim preclusion bars
a party from relitigating a claim or cause of action on
which final judgment has been rendered. See Restatement
(Second) of Judgments § 24. “Under [claim preclusion],
‘a final judgment on the merits of an action precludes
the parties or their privies from relitigating issues that
were or could have been raised in that action’.” Sil–Flo,
Inc. v. SFHC, Inc., 917 F.2d 1507, 1520 (10th Cir.1990)
(quoting Allen v. McCurry, 449 U.S. 90, 94, 101 S.Ct. 411,
66 L.Ed.2d 308 (1980)).


[4]  [5]  This appeal concerns the other branch of
preclusion doctrine—issue preclusion. In contrast to claim
preclusion, issue preclusion bars a party from relitigating
an issue once it has suffered an adverse determination on
the issue, even if the issue arises when the party is pursuing
or defending against a different claim. See Dodge v. Cotter
Corp., 203 F.3d 1190, 1198 (10th Cir.2000) (“When an
issue of ultimate fact has once been determined by a valid
and final judgment, that issue cannot again be litigated
between the same parties in any future lawsuit.” (quoting
Ashe v. Swenson, 397 U.S. 436, 443, 90 S.Ct. 1189, 25
L.Ed.2d 469 (1970))). In general, issue preclusion applies
when:


(1) the issue previously decided is
identical with the one presented in
the action in question, (2) the prior
action has been finally adjudicated
on the merits, (3) the party against
whom the doctrine is invoked was a
party, or in privity with a party, to
the prior adjudication, and (4) the
party against whom the doctrine is
raised had a full and fair opportunity
to litigate the issue in the prior
action.


Id.


[6]  Plaintiffs' sole argument on appeal against
application of issue preclusion in this case is that the
second condition has not been met—there was no final
adjudication on the merits in the original action against
the Forest Service. They are correct that there has been no
final adjudication on the merits; their first lawsuit ended
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in our dismissal of the action for lack of jurisdiction,
and jurisdictional dismissals are not “on the merits.” See
Nilsen v. City of Moss Point, 701 F.2d 556, 562 (5th
Cir.1983) (en banc); Fed.R.Civ.P. 41(b).


[7]  They are mistaken, however, in asserting that a
jurisdictional dismissal can have no issue-preclusive effect.
There is an important exception to the general rule that
a final adjudication on the merits is a prerequisite to
issue preclusion. It has long been acknowledged that
“[t]he principles of res judicata apply to questions of
jurisdiction as well as to other issues.” American Surety
Co. v. Baldwin, 287 U.S. 156, 166, 53 S.Ct. 98, 77 L.Ed.
231 (1932). In particular, dismissals for lack of jurisdiction
“ ‘preclude relitigation of the issues determined in ruling
on the jurisdiction question.’ ” Matosantos Commercial
Corp. v. Applebee's Int'l Inc., 245 F.3d 1203, 1209 (10th
Cir.2001) (quoting 18 Charles Alan Wright et al., Federal
Practice and Procedure § 4436 (1981)); see also 18 Wright,
Miller & Cooper § 4418 at 468 (“The same question of
jurisdiction ... cannot be reopened in a second action....”);
Restatement (Second) of Judgments § 12 cmt. c. at 119
(“When the question of the tribunal's jurisdiction is raised
in the original action, in a modern procedural regime there
is no reason why the determination of the issue should
not thereafter be conclusive under the usual rules of issue
preclusion.”).


Accordingly, even though our decision in Park Lake II
did not result in an adjudication on the merits, it has
issue-preclusive consequences with respect to the issue
decided. We held in that case that Plaintiffs' *1137  APA
challenge to the Hoosier Ridge RNA designation was
not ripe because Park Lake had not yet submitted to
the Forest Service for approval a PPO for exploiting its
existing claims. See Park Lake II, 197 F.3d. at 450–54.
Plaintiffs cannot now present an argument that conflicts
with our decision on that issue.


[8]  To be sure, a decision that a matter is not ripe for
review does not necessarily hold for all time. Things ripen.
Under the curable-defect doctrine, “suit may be brought
again where a jurisdictional defect has been cured or loses
its controlling force.” Eaton v. Weaver Mfg. Co., 582 F.2d
1250, 1256 (10th Cir.1978); see also Wright, Miller &
Cooper § 4437 at 180 (“In ordinary circumstances a second
action on the same claim is not precluded by dismissal
of a first action for prematurity or failure to satisfy a
precondition to suit. No more need be done than await


maturity, satisfy the precondition, or switch to a different
substantive theory that does not depend on the same
precondition.”). But the change in circumstances that
cures the jurisdictional defect must occur subsequent to
the prior litigation. See Dozier v. Ford Motor Co., 702 F.2d
1189, 1192 & n. 4 (D.C.Cir.1983) ( “[P]roper application
of res judicata should require some demonstration that
the plaintiff is relying upon a new fact or occurrence, and
not merely relying upon those that existed at the time of
the first dismissal.”); Magnus Elecs., Inc. v. La Republica
Argentina, 830 F.2d 1396, 1401 (7th Cir.1987) (“We do
not think that these additional factual allegations should
preclude the operation of res judicata when these facts
were available to [the plaintiff] at the time it filed its
complaint in [the prior litigation].”). Here, nothing has
ripened since Park Lake I. (We need not consider the
circumstances in which the original judgment could be
set aside—thereby losing its preclusive effect—because old
facts are “newly discovered.” See Fed.R.Civ.P. 60(b)(2).)


Plaintiffs do not allege that Park Lake has complied with
the requirement set forth in Park Lake II by submitting a
PPO to the Forest Service. Plaintiffs do, however, point
to an alternative ground for ripeness—one not raised
before. In the first litigation Plaintiffs contended that the
Forest Service designation of 695 acres of the Hoosier
Ridge as an RNA “was arbitrary, capricious, and not
in accordance with the law,” and sought “a permanent
injunction enjoining the Forest Service from denying Park
Lake motorized access to its [existing] mining claims or
otherwise restricting Park Lake's mining activities within
the Hoosier Ridge.” Park Lake II, 197 F.3d at 450. Now,
in addition to bringing the identical APA challenge to
the Forest Service designation of the RNA, Plaintiffs
also challenge the DOI decision to honor the Forest
Service request to withdraw the RNA from mineral entry
and location. This withdrawal, they allege, has prevented
Park Lake from locating new mining claims in the RNA.
Aplt.App. at 16 ¶ 33.


We might well have decided in the first instance that
the DOI withdrawal of the Hoosier Ridge RNA from
exploration would be a matter ripe for review. Yet
Plaintiffs' claim against the DOI rises or falls on
the propriety of the Forest Service RNA designation.
Plaintiffs assert no independent reason why the DOI
action violated the APA as arbitrary, capricious, or
contrary to law. They allege only that the Forest
Service RNA designation violated the APA and that
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the DOI order of withdrawal occurred “solely because
of the unlawful designation of the RNA.” Id. ¶ 32. In
essence, Plaintiffs are raising the same claim—that the
RNA designation was contrary to law—and are simply
attempting to put forth a new theory why that claim is
ripe. That new theory is not based on any facts postdating
the prior litigation; the DOI order predated the filing
of Plaintiffs'  *1138  first complaint against the Forest
Service. In our view, the ripeness issue before us is
therefore “in substance the same” as that raised in Park
Lake II, and cannot be relitigated. Montana, 440 U.S.
at 155, 99 S.Ct. 970. As the Seventh Circuit has noted,
“it does not make sense to allow a plaintiff to begin
the same suit over and over again in the same court,
each time alleging additional facts that the plaintiff was
aware of from the beginning of the suit, until it finally
satisfies the jurisdictional requirements.” Magnus Elecs.,
830 F.2d at 1401; see also Redwood v. Council of the Dist. of
Columbia, 679 F.2d 931, 933 (D.C.Cir.1982) (“[Petitioner]
may not be permitted to bring essentially the same action
two years later citing a less obvious basis for federal
jurisdiction.”); Oglala Sioux Tribe v. Homestake Mining
Co., 722 F.2d 1407, 1411–12 (8th Cir.1983) (“None of
the new theories [of relief] presented correct the lack
of jurisdiction problem ... [because they] are simply
additional arguments why this Court should have reached
a different result [in its jurisdictional ruling].”).


[9]  Adding the DOI as a defendant does not assist
Plaintiffs. Although we require that “the party against
whom [issue preclusion] is invoked [be] a party, or in
privity with a party, to the prior adjudication,” Dodge,
203 F.3d at 1198 (emphasis added), issue preclusion can
be invoked by any third party. See Sil–Flo, 917 F.2d at
1521 (allowing new defendant to assert issue preclusion
against plaintiff that brought two claims on essentially the
same issue); Restatement (Second) of Judgments § 29 at
291 (“A party precluded from relitigating an issue with
an opposing party ... is also precluded from doing so
with another person....”). To decide otherwise would be to
“[p]ermit[ ] repeated litigation of the same issue as long as
the supply of unrelated defendants holds out,” a practice
that would “reflect[ ] either the aura of the gaming table
or a lack of discipline and of disinterestedness on the part
of the lower courts.” Blonder–Tongue Labs. v. Univ. of Ill.


Found., 402 U.S. 313, 329, 91 S.Ct. 1434, 28 L.Ed.2d 788
(1971) (internal quotation marks omitted).


[10]  Of course, when, as is often the case, the identity of
the defendant is central to the jurisdictional dismissal—as
when there is no personal jurisdiction over the party, the
party's citizenship is not diverse, or the party is protected
by sovereign immunity—issue preclusion does not bar suit
against a third party. The jurisdictional issue in the second
case—e.g., whether the court has personal jurisdiction
over the new defendant—is simply not the same as that
decided before.


Here, however, the sole ground for the claim against
the DOI is that the RNA designation was unlawful, and
the jurisdictional issue—whether Plaintiffs' challenge to
the RNA designation is ripe—is therefore the same issue
decided in Park Lake II. We see no unfairness in denying
Plaintiffs a second chance to argue ripeness on the same
available facts. We note that other circuits have applied
issue preclusion with respect to jurisdictional dismissals
in prior litigation not involving the defendants asserting
the doctrine during the second round of litigation. See,
e.g., Harley v. Minnesota Mining and Mfg. Co., 284 F.3d
901, 909 (8th Cir.2002) (dismissing suit against corporate
pension committee on res judicata grounds after prior
suit against corporation itself was dismissed for lack of
standing); Redwood, 679 F.2d at 932–33 (dismissing on res
judicata/jurisdictional grounds a suit against correctional
officials, mayor and city council, when the mayor and
city council were added in the second suit). Indeed, given
that Plaintiffs present no theory that the DOI withdrawal
violated the APA except that it was “caused” by the
unlawful Forest Service *1139  designation of the RNA,
one could say that the Forest Service and the DOI stand
in privity on the issue raised by Plaintiffs' complaint.


III. CONCLUSION
We AFFIRM the ruling of the district court.


All Citations


378 F.3d 1132, 34 Envtl. L. Rep. 20,076
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179 P.3d 799
Supreme Court of Utah.


Weston POWELL and Shannon Powell,
individually, and on behalf of Anniston


Powell, a minor, Plaintiffs and Appellants,
v.


Cynthia CANNON, M.D.; Salt Lake Regional
Medical Center; Avenues Women's Center, LC;


and Does I through V, Defendants and Appellees.


No. 20060776.
|


Feb. 26, 2008.


Synopsis
Background: Patient brought medical malpractice action
against physician, medical center, and others arising from
medical care provided to patient and child during child's
delivery. The Third District Court, Salt Lake Department,
Ann Boyden, J., granted defendant's motion to stay
litigation and compel arbitration, and patient appealed.


[Holding:] The Supreme Court, Parrish, J., held that order
compelling arbitration of patient's medical malpractice
action pursuant to agreement that also bound patient's
unborn child was not final, appealable order.


Appeal dismissed.


Attorneys and Law Firms


*801  Todd Wahlquist, Salt Lake City, for plaintiffs.


Elliott J. Williams, Carolyn S. Jensen, Stephen Hester,
Salt Lake City, for defendants Dr. Cannon and Avenues
Women's Center.


Rodney R. Parker, Brian P. Miller, Heidi J. Alder, Salt
Lake City, for defendant Salt Lake Regional Medical
Center.


PARRISH, Justice:


INTRODUCTION


¶ 1 This case presents us with issues surrounding the
enforceability of an arbitration agreement. Specifically,
we are asked to decide whether a parent can bind his
or her unborn child to an arbitration agreement with
a health care provider and whether the execution of
the arbitration agreement in this case was procedurally
unconscionable. Before considering these issues, however,
we must determine whether the district court's order
compelling arbitration and staying the underlying
litigation constitutes a final appealable order. Because we
conclude that it does not, we dismiss the appeal for lack
of jurisdiction.


BACKGROUND


¶ 2 Shannon Powell and her husband Weston (collectively,
“the Powells”) filed suit against Dr. Cynthia Cannon
(“Dr.Cannon”), the Avenues Women's Center (“the
Center”), and Salt Lake Regional Medical Center
(“SLRMC”) (collectively, “Defendants”). The complaint
alleged claims for negligence arising from the medical
care provided to Shannon and her child as she gave
birth on December 7, 2002, at SLRMC. Specifically,
the Powells claim that Dr. Cannon, the delivery doctor,
applied excessive traction to the child's head, resulting in a
brachial plexus injury, and that Defendants were negligent
in failing to perform a caesarean section.


[1]  ¶ 3 Dr. Cannon and the Center filed a motion to
stay litigation and compel arbitration pursuant to Utah
Code section 78–31a–4 (2002) (repealed and replaced by


section 78–31a–108). 1  SLRMC later joined the motion.
The motion was grounded on an arbitration agreement
signed by Shannon on her first visit with Dr. Cannon at
the Center.


¶ 4 Under the arbitration agreement, “[a]ll claims for
monetary damages against the physician [or any related
party] must be arbitrated.” The agreement also states an
intention to bind “any spouse or heirs of the patient and
any children, whether born or unborn” at the time of
the injury. The agreement ends with a signature line for
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the patient and a statement that the patient's signature
indicates that the patient read and understood the
agreement, that the agreement was verbally explained to
the patient, and that the patient was given the opportunity
to have all of her questions answered.


¶ 5 The Powells opposed the motion to stay litigation
and compel arbitration, arguing (1) that the arbitration
agreement should not be enforced because its execution
was procedurally unconscionable, (2) that the agreement
was invalid because it was never verbally *802  explained
and because it had been required as a condition of medical
treatment, and (3) that an arbitration agreement cannot
bind an unborn child.


¶ 6 Following an evidentiary hearing, the district court
entered an order staying the litigation and compelling
arbitration. The district court supported the order with
findings of fact and conclusions of law stating that (1) the
manner in which the parties entered into the arbitration
agreement was not procedurally unconscionable, (2) the
terms of the arbitration agreement were not substantively
unconscionable, and (3) Shannon had the legal authority
to bind her unborn child to arbitration of all claims arising
from Defendants' care.


¶ 7 The Powells appealed the district court's order, and
Defendants countered with a motion to dismiss for lack
of jurisdiction, arguing that the district court's order
compelling arbitration and staying litigation was not a
final order from which an appeal could be taken. The
Powells opposed the motion and filed an alternative
petition asking us to treat the matter as a petition for
interlocutory appeal.


¶ 8 We entered an order that deferred ruling on
Defendants' motion to dismiss and allowed the parties to
brief the merits of their claims. However, we denied the
Powells' request to treat their notice of appeal as a petition
for an interlocutory appeal because it was not filed within
the requisite time period.


STANDARD OF REVIEW


[2]  [3]  ¶ 9 “This court is the exclusive judge of its own


jurisdiction.” 2  The question of whether an order is final


and appealable 3  is a question of law. 4


ANALYSIS


¶ 10 We first consider whether the district court's
order compelling arbitration and staying litigation is a
final order from which an appeal may be taken. The
Powells argue that the order is final, in which case we


have jurisdiction to reach the merits of their claims. 5


Defendants, on the other hand, argue that the order is not
final because the Powells' underlying claims remain viable
pending the entry of an order enforcing the arbitration
award.


[4]  ¶ 11 A party may appeal “all final orders and
judgments” from a district or juvenile court, except as


otherwise provided by law. 6  “For an order or judgment
to be final, it ‘must dispose of the case as to all the
parties, and finally dispose of the subject-matter of the


litigation on the merits of the case.’ ” 7  In other words,


it must “end[ ] the controversy” between the litigants, 8


“ ‘leav[ing] nothing for the court to do but execute the


judgment.’ ” 9


[5]  [6]  [7]  ¶ 12 The final judgment requirement is


jurisdictional. 10  Therefore, if the *803  final judgment
rule is not satisfied, we lack jurisdiction over the appeal


and must dismiss it. 11  We have strictly adhered to


this rule 12  because limiting appeals to final judgments
preserves scarce judicial resources by preventing a party
from prematurely appealing a nonfinal judgment, which


would result in piecemeal litigation. 13  Strict adherence
to the final judgment rule also maintains “the proper


relationship between this Court and the trial courts.” 14


[8]  [9]  [10]  ¶ 13 There are, however, exceptions to
the final judgment rule. These exceptions allow parties
to secure appellate review of a nonfinal order in certain


circumstances. 15  The first such circumstance is when
the legislature provides a statutory avenue for appealing


nonfinal orders. 16  For example, Utah Code section 78–
31a–129(1)(a) allows for appeals from any court order
“denying a motion to compel arbitration.” The second
such circumstance is when a party obtains permission
from the appellate court to appeal an interlocutory order
pursuant to rule 5 of the Utah Rules of Appellate


Procedure. 17  The third circumstance is when the district
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court certifies an order as final under rule 54(b) of the


Utah Rules of Civil Procedure. 18


¶ 14 In summary, we have jurisdiction to hear this
appeal only if the order compelling arbitration and staying
litigation satisfies the final judgment rule or falls within
one of the recognized exceptions to that rule.


I. AN ORDER STAYING LITIGATION AND
COMPELLING ARBITRATION IS NOT A FINAL


JUDGMENT BECAUSE IT DOES NOT END
THE CONTROVERSY BETWEEN THE PARTIES


[11]  ¶ 15 A district court's order is a final judgment only
if it ends the controversy between the parties by finally
disposing of the litigation on the merits as to all claims


and all parties. 19  If any issue remains pending, the final


judgment rule is not satisfied. 20  We previously have held
that a judgment is not final if the district court has failed


to determine whether attorney fees should be awarded 21


or if other claims, such as a counterclaim *804  22  or a


cross-claim, 23  remain pending.


¶ 16 In Miller v. USAA Casualty Insurance Co.,
we considered whether an order compelling appraisal


constituted a final order. 24  The Millers had contracted
with USAA Casualty Insurance Company to insure their


home. 25  The contract contained a clause requiring that
any disagreement with respect to the amount of loss
from property damage be settled by an independent


appraisal. 26  We held that an order compelling the
parties to obtain an appraisal was not final because “the
claims remain[ed] pending between the parties and the


controversy between the litigants [was] perpetuated.” 27


¶ 17 Although there are significant differences between
arbitration and appraisal (most importantly, the fact that
an arbitration award is binding and enforceable in court
while an appraisal award is only evidence to be considered


by the court), 28  Miller's holding is instructive because
it explains that after the order compelling the parties to
obtain an appraisal, “all of the Millers' claims were still
pending, viable, and cognizable pursuant to that order,
albeit in front of an appraisal panel. Thus, [the order]


failed to dispose of the Millers' claims on their merits and


did not end the controversy between the litigants.” 29


¶ 18 In this case, the order compelling arbitration and
staying litigation neither ended the controversy between
the litigants nor disposed of the subject matter of the
litigation. Indeed, the district court retained jurisdiction
over the case by staying the litigation pending the
completion of the arbitration. Until the district court
enters judgment on the arbitration award, the Powells'
underlying claims for medical malpractice remain viable
and cognizable. According to statute, the district court
retains “exclusive jurisdiction ... to enter judgment on


an award” from arbitration. 30  Moreover, the court may
modify or correct an arbitration award before entering a


judgment on it. 31  The court may also vacate the award
for various reasons, including corruption, misconduct,
partiality, abuse of authority, or procedural defects


that substantially prejudiced the rights of a party. 32


Furthermore, the court retains jurisdiction to grant
attorney fees and expenses for any litigation regarding the


confirmation, modification, or vacation of an award. 33


¶ 19 Most importantly for this case, the district court may
vacate the award if “there was no agreement to arbitrate,”
as long as the party objected before participating in


the arbitration proceeding. 34  In other words, after
participating in the arbitration, the Powells may file
a motion requesting that the district court vacate the
arbitration award for the same reasons they raise here on
appeal.


¶ 20 The court of appeals was presented with precisely


this situation in Cade v. Zions First National Bank. 35


Cade was an employee of Zions First National Bank
who initiated a lawsuit against the bank, alleging that


his employment had been improperly terminated. 36  The
bank moved to compel arbitration under an agreement
that Cade had signed. *805  Cade argued, however,
that the arbitration agreement was only between himself
and an umbrella organization, not between himself and
the bank. The district court issued an order compelling
arbitration and staying litigation and certified the order
as ripe for appeal. Rather than appealing the issue
of whether the arbitration clause was valid, Cade
participated in arbitration. Following arbitration, Cade
moved to vacate the arbitration award, arguing that “
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‘there was no arbitration agreement between the parties


to the arbitration proceeding.’ ” 37  The bank argued that
Cade had waived his right to challenge the award by
participating in the arbitration. In concluding otherwise,
the court of appeals noted that “[c]ourts from other
jurisdictions have repeatedly held that orders compelling
arbitration and staying the underlying action are not final


orders and thus are not immediately appealable.” 38  We
agree. Therefore, we hold that an order staying litigation
and compelling arbitration is not a final order from which
an appeal may be taken.


¶ 21 We recognize that other courts have held to the


contrary 39  and that our holding could conceivably
require parties to proceed in two forums in those cases
where a party challenges the validity of an arbitration
agreement but is not able to appeal an adverse ruling on
that issue until after the arbitration has been completed.
We conclude, however, that the recognized exceptions
to the final judgment rule, specifically petitions for
interlocutory appeal and certification under rule 54(b)
of the Utah Rules of Civil Procedure, provide sufficient
avenues to safeguard against this possibility.


II. NO STATUTORY EXCEPTION TO THE FINAL
JUDGMENT RULE APPLIES, AND THE POWELLS
FAILED TO USE APPROPRIATE AVENUES FOR
SECURING REVIEW OF A NONFINAL ORDER


¶ 22 Because an order compelling arbitration and staying
litigation is not final, we lack jurisdiction over this case
unless it falls within one of the exceptions to the final
judgment rule. We conclude that this case fails to qualify
for any of the exceptions. First, the legislature has not
provided for a statutory right to appeal orders compelling
arbitration. Second, the Powells did not timely petition
this court for permission to pursue an interlocutory
appeal. Finally, the Powells did not request that the
district court certify the issue for immediate appeal,
although certification would likely have been appropriate.


A. The Legislature Has Not Authorized Appeals
from Nonfinal Orders Compelling Arbitration


¶ 23 The Utah Uniform Arbitration Act 40  authorizes


immediate appeal from orders denying arbitration. 41


This exception to the final judgment rule is one-sided,
however, because it authorizes immediate appeal only
from orders denying motions to compel arbitration—not
from orders granting motions to compel arbitration. In
Pledger v. Gillespie, we applied this statutory exception
in considering whether the court of appeals erred in
dismissing an appeal from the denial of a motion to


compel arbitration. 42  The parties in the case—a doctor, a
patient, and an insurance company—disagreed regarding


the payment for medical services. 43  The insurance
agreement under which the doctor provided services to the
patient contained a clause *806  requiring arbitration of
all payment disputes. The insurance company moved to
compel arbitration. The district court denied the motion,


and the insurance company appealed. 44  The court of
appeals dismissed the appeal for lack of jurisdiction,
reasoning that the judgment was not final because other
claims against the insurance company remained pending


in the district court. 45  On certiorari review, we held
that the plain language of section 78–31a–19(1), the
predecessor to section 78–31a–129, gave a party the right
to seek review of any order denying a motion to compel
arbitration “regardless of whether the order is a final
judgment or has otherwise been designated as final by


the district court.” 46  Thus, the insurance company could
immediately appeal the district court's order denying the
motion to arbitrate. Unfortunately for the Powells, there is
no similar statutory authorization to immediately appeal
orders granting motions to compel arbitration.


¶ 24 Despite the lack of statutory authorization to
immediately appeal orders compelling arbitration, the
Powells rely on language from Amalgamated Transit


Union v. Utah Transit Authority 47  to argue that such
orders are immediately appealable because section 78–
31a–129 “added to, rather than subtracted from, the
situations where an appeal may be filed as a matter of
right.” This argument is unavailing in light of our prior
conclusion that the order compelling arbitration in this
case is not a final appealable order. Moreover, their
argument takes the language from Amalgamated Transit
Union out of context. In Amalgamated Transit Union,
all of the parties conceded that the order compelling
arbitration was a final judgment because it was the


only relief requested. 48  Despite this fact, Amalgamated
Transit argued that the order was nonetheless not
appealable because section 78–31a–19 did not explicitly
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provide for the appeal of an order compelling arbitration.
Contrary to the Powells' argument, the holding of
Amalgamated Transit Union merely reiterated the final
judgment rule. The order compelling arbitration in that
case was appealable because “[h]aving granted the order
compelling arbitration, there [was] nothing left for the


district court to rule upon.” 49  In contrast, the order
compelling arbitration in this case was not otherwise a
final appealable order.


B. It Would Be Inappropriate to Treat the Powells'
Appeal as an Interlocutory Appeal Because
Their Petition for Interlocutory Appeal Was
Not Filed Within the Requisite Time Period


[12]  [13]  ¶ 25 In responding to Defendants' motion to
dismiss the appeal for lack of jurisdiction, the Powells
filed an alternative petition requesting permission to file
an interlocutory appeal under rule 5 of the Utah Rules
of Appellate Procedure. By prior order, we denied their
request on the ground that it was untimely. Unless an
order is certified as final pursuant to rule 54(b) of the Rules
of Civil Procedure, any petition seeking interlocutory
review must be filed within twenty days of the issuance


of the order sought to be appealed. 50  This requirement
is jurisdictional, and “ ‘acquiescence of the parties is


insufficient to confer jurisdiction on the court.’ ” 51


Because the Powells did not seek interlocutory review
within twenty days, they were ineligible for relief.


C. While Rule 54(b) Certification May
Have Been Appropriate, the Powells
Did Not Seek It in the District Court


[14]  [15]  [16]  ¶ 26 In a case involving multiple
claims for relief or multiple parties, a party may obtain
interlocutory appellate review by asking the district court
to certify a ruling as final pursuant to *807  rule 54(b) of


the Utah Rules of Civil Procedure. 52  Proper certification
in compliance with rule 54(b) “force[s] the appellate court


to entertain the appeal.” 53  There are three requirements
for certification under rule 54(b):


First, there must be multiple claims for relief or multiple
parties to the action. Second, the judgment appealed


from must have been entered on an order that would
be appealable but for the fact that other claims or
parties remain in the action. Third, the trial court, in its
discretion, must make a determination that there is no


just reason for delay of the appeal. 54


¶ 27 It appears that these requirements are met in this
case. First, the case contains separate claims for relief.
The Powells asserted claims for medical negligence against
Dr. Cannon, SLRMC, and the Center, while Defendants
requested enforcement of the arbitration agreement.


[17]  ¶ 28 Second, the order compelling arbitration is a


“final judgment as to one or more ... of the claims.” 55  In
Kennecott Corp. v. State Tax Commission, we explained
that an order can meet this finality requirement only
if it relies on facts different from those underlying the


other claims. 56  Thus, finality depends on the “ ‘degree
of factual overlap’ ” between the order appealed from


and the claims remaining before the lower court. 57


Here, there is virtually no factual overlap. The facts
regarding the enforceability of the arbitration agreement
revolve around the circumstances under which Shannon
signed the agreement on May 17, 2002. In contrast, the
facts regarding the medical negligence claims involve the
decisions and the actions taken on December 7, 2002, as
Shannon gave birth. Thus, there is no factual overlap.


¶ 29 Finally, the district court would have been well
within its discretion had it determined that there is
“no just reason for delay” in appealing the order
compelling arbitration inasmuch as such certification
would preclude the unfortunate possibility of requiring
that the parties present their claims in two forums.
Furthermore, determining whether an arbitration clause is
enforceable is precisely the type of essential issue that is a


“necessary foundation on which the trial may proceed.” 58


¶ 30 Despite the fact that the order compelling arbitration
and staying litigation may have been appropriate for
certification, the Powells failed to request it from the
district court. Their failure to obtain certification deprives
this court of jurisdiction over the appeal.


CONCLUSION


¶ 31 In conclusion, the order compelling arbitration and
staying litigation is not a final judgment from which an
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appeal may be taken. We lack jurisdiction over this appeal
and therefore dismiss the appeal without reaching the
substantive issues raised by the parties.


¶ 32 Chief Justice DURHAM, Associate Chief Justice
WILKINS, Justice DURRANT, and Justice NEHRING
concur in Justice PARRISH's opinion.


All Citations
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Footnotes
1 Between the time Shannon signed the arbitration agreement and the time she brought suit, the legislature replaced the


Utah Arbitration Act, Utah Code Ann. §§ 78–31a–1 to –20, with the Utah Uniform Arbitration Act, Utah Code Ann. §§ 78–
31a–101 to –131. Throughout this opinion, we refer to the most recent version, the Utah Uniform Arbitration Act, because
the relevant statutes are procedural and “procedural statutes enacted subsequent to the initiation of a suit which do not
enlarge, eliminate, or destroy vested or contractual rights apply not only to future actions, but also to accrued and pending
actions as well.” Dep't of Soc. Servs. v. Higgs, 656 P.2d 998, 1000 (Utah 1982); see also Docutel Olivetti Corp. v. Dick
Brady Sys., Inc., 731 P.2d 475, 478 (Utah 1986) (holding that section 78–31a–19 was procedural).


2 Miller v. USAA Cas. Ins. Co., 2002 UT 6, ¶ 18, 44 P.3d 663 (citing First Nat'l Bank of Hailey, Idaho v. Lewis, 13 Utah
507, 45 P. 890, 891 (1896)).


3 See Bradbury v. Valencia, 2000 UT 50, ¶ 9, 5 P.3d 649 (“An appeal is improper if it is taken from an order or judgment
that is not final, unless it fits within an exception to the final judgment rule.” (citations omitted)).


4 Miller, 2002 UT 6, ¶ 18, 44 P.3d 663 (citing Pledger v. Gillespie, 1999 UT 54, ¶ 16, 982 P.2d 572).


5 See Utah Code Ann. § 78–2–2(3)(j) (2002) (authorizing appellate jurisdiction over “orders, judgments, and decrees of
any court of record over which the Court of Appeals does not have original appellate jurisdiction”); id. § 78–31a–129(1)
(f) (authorizing appeals from “a final judgment entered pursuant to this chapter”).


6 Utah R.App. P. 3(a).


7 Bradbury v. Valencia, 2000 UT 50, ¶ 9, 5 P.3d 649 (emphasis omitted) (quoting Kennedy v. New Era Indus., Inc., 600
P.2d 534, 536 (Utah 1979)).


8 Kennedy, 600 P.2d at 536 (citing J.B. & R.E. Walker, Inc. v. Thayn, 17 Utah 2d 120, 405 P.2d 342 (1965)).


9 Crosland v. Peck, 738 P.2d 631, 632 (Utah 1987) (quoting Olson v. Salt Lake City Sch. Dist., 724 P.2d 960, 965 (Utah
1986)).


10 Loffredo v. Holt, 2001 UT 97, ¶ 11, 37 P.3d 1070 (“We have repeatedly affirmed the viability of the final judgment rule
as a barrier to our jurisdiction.” (citations omitted)); see also Bradbury, 2000 UT 50, ¶ 9, 5 P.3d 649 (“An appeal is
improper if it is taken from an order or judgment that is not final, unless it fits within an exception to the final judgment
rule.” (citations omitted)).


11 Loffredo, 2001 UT 97, ¶ 11, 37 P.3d 1070.


12 See, e.g., Bradbury, 2000 UT 50, ¶ 11, 5 P.3d 649 (dismissing appeal from summary judgment for failing to comply with
final judgment rule when a counterclaim and an intervening claim remained pending before the trial court); ProMax Dev.
Corp. v. Raile, 2000 UT 4, ¶ 15, 998 P.2d 254 (dismissing for lack of final judgment where request for attorney fees
remained pending before the trial court); A.J. Mackay Co. v. Okland Constr. Co., 817 P.2d 323, 324–25 (Utah 1991)
(dismissing appeal from grant of summary judgment for not complying with the final judgment rule because a counterclaim
remained pending before the trial court); Kennedy, 600 P.2d at 536 (dismissing for lack of final judgment where actions
against other defendants and a cross-claim remained alive in the trial court).


13 Loffredo, 2001 UT 97, ¶ 11, 37 P.3d 1070.


14 Kennedy, 600 P.2d at 537.


15 See, e.g., Tyler v. Dep't of Human Servs., 874 P.2d 119, 120 (Utah 1994) (per curiam) (describing the three avenues
available to parties who wish to appeal nonfinal orders); A.J. Mackay Co., 817 P.2d at 325 (describing certification and
interlocutory appeal).


16 See Bradbury, 2000 UT 50, ¶ 12, 5 P.3d 649 (“[O]rders and judgments that are not final can be appealed if such appeals
are statutorily permissible ....” (citation omitted)).
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17 See, e.g., Manwill v. Oyler, 11 Utah 2d 433, 361 P.2d 177, 178 (1961) (stating that interlocutory appeals are intended to
promote efficiency and should be allowed in two circumstances: (1) if the issue “appears essential to adjudicate principles
of law or procedure in advance as a necessary foundation upon which the trial may proceed” or (2) if it appears likely
that the appeal will dispose of the issue).


18 See, e.g., Kennecott Corp. v. State Tax Comm'n, 814 P.2d 1099, 1100–01 (Utah 1991) (explaining proper circumstances
under which a party can request that the trial court certify an interlocutory order, which would force the appellate court
to entertain the appeal).


19 Loffredo v. Holt, 2001 UT 97, ¶ 12, 37 P.3d 1070.


20 Id. ¶ 14 (“[T]he final judgment rule does not stand for the proposition that the lower court need only resolve the majority
of the claims for us to entertain the case. Rather it requires that all claims ... be decided in order for a decision to be
appropriately appealed to this court.”).


21 Id. ¶ 12; ProMax Dev. Corp. v. Raile, 2000 UT 4, ¶ 15, 998 P.2d 254 (“[I]n the interest of judicial economy, a trial court
must determine the amount of attorney fees awardable to a party before the judgment becomes final for the purposes
of an appeal under Utah Rule of Appellate Procedure 3.”).


22 Bradbury v. Valencia, 2000 UT 50, ¶ 11, 5 P.3d 649; A.J. Mackay Co. v. Okland Constr. Co., 817 P.2d 323, 325–26
(Utah 1991).


23 Kennedy v. New Era Indus., Inc., 600 P.2d 534, 535–37 (Utah 1979).


24 2002 UT 6, ¶¶ 22–23, 44 P.3d 663.


25 Id. ¶ 2.


26 Id.


27 Id. ¶ 23.


28 Id. ¶¶ 32–37.


29 Id. ¶ 24.


30 Utah Code Ann. § 78–31a–127(2) (2002).


31 Id. § 78–31a–125.


32 Id. § 78–31a–124(1)(a)–(f).


33 Id. § 78–31a–126(3).


34 Id. § 78–31a–124(1)(e).


35 956 P.2d 1073 (Utah Ct.App.1998).


36 Id. at 1075.


37 Id. at 1075 n. 1 (quoting Utah Code Ann. § 78–31a–14(1)(e) (1992)).


38 Id. at 1080.


39 See, e.g., Evansville–Vanderburgh Sch. Corp. v. Evansville Teachers Ass'n, 494 N.E.2d 321, 322 (Ind.Ct.App.1986)
(listing both cases holding that orders compelling arbitration are final judgments and cases holding that they are not); see
also David B. Harrison, Annotation, Appealability of State Court's Order or Decree Compelling or Refusing to Compel
Arbitration, 6 A.L.R.4th 652 (1981 & Supp.2001) (same).


40 Utah Code Ann. §§ 78–31a–1 to –20 (2002) (repealed May 15, 2003, and replaced by Utah Uniform Arbitration Act, Utah
Code Ann. §§ 78–31a–101 to –131 (2002 & Supp.2007)).


41 Id. § 78–31a–129(1)(a).


42 1999 UT 54, 982 P.2d 572.


43 Id. ¶ 2.


44 Id. ¶¶ 10–11.


45 Id. ¶ 11.


46 Id. ¶ 17.


47 2004 UT App 310, ¶ 11, 99 P.3d 379.


48 Id. ¶ 9.


49 Id. ¶ 13.


50 See Tyler v. Dep't of Human Servs., 874 P.2d 119, 120 (Utah 1994) (per curiam) (dismissing appeal because the parties
did not seek permission from the court to file an interlocutory appeal and because no final judgment had been entered
in the case).
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51 Bradbury v. Valencia, 2000 UT 50, ¶ 8, 5 P.3d 649 (quoting A.J. Mackay Co. v. Okland Constr. Co., 817 P.2d 323, 325
(Utah 1991)).


52 See Kennecott Corp. v. State Tax Comm'n, 814 P.2d 1099, 1100 (Utah 1991).


53 Id.


54 Id. at 1101 (citation and internal quotation marks omitted).


55 Utah R. Civ. P. 54(b) (emphasis added).


56 814 P.2d at 1103.


57 Id. (quoting Ind. Harbor Belt R.R. v. Am. Cyanamid Co., 860 F.2d 1441, 1444 (7th Cir.1988)); see also Weiser v. Union
Pac. R.R., 932 P.2d 596, 598 (Utah 1997) (finding certification inappropriate where separate theories for relief all relate
to a single claim of land ownership); Bennion v. Pennzoil Co., 826 P.2d 137, 138 (Utah 1992) (“[A] claim is not separate
if a decision on claims remaining below would moot the issues on appeal.”); Webb v. Vantage Income Props., 818 P.2d
1, 2 (Utah 1991) (dismissing certification from trial court because four other causes of action remained pending before
the trial court, each arising from the same factual circumstances).


58 Manwill v. Oyler, 11 Utah 2d 433, 361 P.2d 177, 178 (1961) (explaining that the desired objective of interlocutory appeals
is to promote efficient procedure).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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82 P.3d 198
Court of Appeals of Utah.


PRIDE STABLES, a Utah limited
partnership, Plaintiff and Appellant,


v.
HOMESTEAD GOLF CLUB, INC.; Frank Shannon;
Gerald R. Sanders; et al., Defendants and Appellees.


No. 20020796–CA.
|


Nov. 28, 2003.


Synopsis
Background: After owner of tracts of property located
near resort filed bankruptcy petition, owner filed suit
against corporation formed for purposes of constructing
golf course at resort, alleging that corporation breached
its contractual obligation to lend money, tortiously
interfered with owner's business relationship, breached a
covenant of good faith and fair dealing, and committed
fraud. The Third District Court, Salt Lake Department,
Sandra N. Peuler, J., denied owner's motion to amend the
pleadings and granted corporation's motion for summary
judgment on ground that the final judgment entered
against owner in the United States Court of Appeals, 224
F.3d 1195, was res judicata. Owner appealed.


Holdings: The Court of Appeals, Thorne, Jr., J., held that:


[1] res judicata barred owner's claims, and


[2] denial of owner's motion to amend the complaint did
not amount to abuse of discretion.


Affirmed.


Gregory K. Orme, J., concurred in the result.


Attorneys and Law Firms


*199  Jesse C. Trentadue and Michael W. Homer, Suitter
Axland, Salt Lake City, for Appellant.


Richard D. Burbidge and Stephen B. Mitchell, Salt Lake
City, for Appellees.


Before JACKSON, P.J., ORME and THORNE, Jr., JJ.


OPINION


THORNE, Jr., Judge:


¶ 1 Pride Stables (Pride), a Utah limited partnership,
appeals the denial of a motion to amend its pleadings
and a grant of summary judgment to Homestead Golf
Club, Inc., Gerald R. Sanders, and Great Inns of the
Rockies, Inc. (collectively, Homestead), based on the trial
court's determination that Pride's claims were barred by


res judicata. 1  We affirm.


BACKGROUND


¶ 2 In 1987, Pride, which was the partial owner of
land located in Midway, Utah, filed bankruptcy and
sought to reorganize under Chapter 11 of the United
States Bankruptcy Code. After the bankruptcy was filed,
Homestead approached Pride and asked for a lease to
construct a golf course on Pride's property in exchange
for lending Pride $185,000. Before the parties signed any
lease agreement, Pride authored a “letter of commitment,”
allegedly in exchange for a $5000 advance on the loan.
This letter of commitment allowed Homestead to obtain
permission from Midway to begin construction of the golf
course on a portion of Pride's property. However, the
letter of commitment made clear that the parties had yet
to reach a final agreement regarding the construction of
the golf course. The letter provided:


The underlying agreements between
the parties necessary to make such
a commitment have been reached
in principle and are awaiting final
documentation, which is expected to
be prepared and signed within the
next two weeks. As such, we have
no objection to the granting of a
construction *200  permit to the
Homestead Golf Club, Inc. for the
purpose of beginning construction
on the proposed golf course in
Midway, Utah.
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¶ 3 Subsequently, Pride and Homestead were unable to
agree on the lease terms, because Homestead wanted
Pride's other creditors to subordinate their liens on
the lease property. Pride was unable to obtain these
subordinations.


¶ 4 In 1989, Pride sued Homestead in district
court, alleging that Homestead breached its contractual
obligation to loan Pride $185,000, that Homestead had
tortiously interfered with Pride's business relationship,
had breached a covenant of good faith and fair dealing,
and had committed fraud. Subsequently, creditors
foreclosed a portion of Pride's property, which Homestead
purchased at the foreclosure sale. Pride retained title to a
piece of property that had not been subject to foreclosure
and on which Homestead planned to construct the 14th
hole of the golf course (14th hole property).


¶ 5 To preserve a claimed interest in the 14th hole
property, Homestead filed an “adversary proceeding” in
the bankruptcy court, alleging that Pride had granted
Homestead a license to use the property. In response,
Pride attempted to litigate issues relating not only to
the 14th hole property but also relating to the property
Homestead had purchased at the foreclosure sale. The
bankruptcy court limited its review to the 14th hole
property, deciding that it did not have jurisdiction over the
property sold at foreclosure because that property was no
longer part of the bankruptcy estate.


¶ 6 Several appeals occurred in the federal bankruptcy case
until, finally, the matter was decided by the Tenth Circuit
Court of Appeals in Homestead Golf Club, Inc. v. Pride
Stables, 224 F.3d 1195 (10th Cir.2000). There, the court
concluded that Pride and Homestead had not entered into
a valid oral lease agreement, see id. at 1200, because the
court was “unable to determine the rights of the respective
parties under the agreement.” Id. at 1201. The court also
rejected Pride's claim for equitable estoppel. See id. at
1202. The court further noted in a footnote that Pride
had raised the defenses of detrimental reliance and part
performance, but concluded that it would not address
issues raised for the first time in a reply brief. See id. at
1202 n. 10.


¶ 7 In November 2001, over fourteen months after the
Tenth Circuit ruling, Pride filed a motion to amend its
complaint in the state court action. Homestead objected
and argued that Pride should not be allowed to amend


its complaint because it had been twelve years since
Pride first filed suit and the Homestead officer who
allegedly committed most of the wrongful acts had died.
Furthermore, after several of the named defendants were
each granted summary judgment and dismissed from the
action, Pride failed to take any action in the case for
ten years. Homestead also argued that the claims Pride
wanted to add to its amended complaint were barred
by res judicata, as they had been, or should have been,


litigated in the bankruptcy proceeding. 2


¶ 8 The district court denied Pride's motion to amend
because it was untimely. The court stated,


the untimeliness unduly prejudices
the opposing party. All parties agree
that the discovery was completed
in the early years of this lawsuit.
Since the time of the filing
and completion of discovery, the
person alleged to have been the
principal wrongdoer, L.L. Stroud,
has died. Even though he testified
in earlier proceedings and was
deposed, plaintiff has alleged new
causes of action which cannot
now be explored. Additionally,
while the federal court action may
have caused some delay in these
proceedings, the federal lawsuit
was completed September 12, 2000.
Plaintiff makes no explanation for
the fourteen month delay before it
filed its motion in this lawsuit.


The court also found that the bankruptcy court's rulings
barred the complaint. The court stated,


the [Tenth Circuit] ruled that no
agreement existed between [Pride]
and [Homestead], that there had
never been a meeting *201  of the
minds on the terms of the agreement,
and at best their discussions had
only been an agreement to agree. All
of the plaintiff's proposed amended
causes of action are based upon the
same factual basis upon which the
Tenth Circuit rendered its opinion.
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¶ 9 Subsequently, Homestead filed a motion for summary
judgment, arguing that all the claims in the existing
complaint were also barred by res judicata. Pride filed a
cross-motion for partial summary judgment, arguing that
Homestead could not deny that it had promised to loan
Pride $185,000 because Homestead had stipulated to this
fact in a pretrial order. The court granted Homestead's
motion on the ground that Pride's claims were barred by
res judicata. The trial court stated:


The res judicata effect of the 10th Circuit Court's
decision bars [Pride]'s causes of action. It is undisputed
that this lawsuit is based upon only one set of operative
facts and one transaction. [Pride]'s ... cause of action
for breach of contract and ... cause of action for breach
of implied covenant of good faith and fair dealing,
which depends on an enforceable contract, are based
upon the same agreement that the 10th Circuit Court
ruled was never completed by the parties. Therefore,
it is clear that the 10th Circuit ruling that there was
no agreement between the parties bars these causes
of actions. Although plaintiff argues that its cause of
action included claims based upon part performance
and promissory estoppel, [Pride] has not pled them.


As to ... fraud, .... [w]hile an enforceable contract is not
required for an action in fraud, [Pride]'s fraud claim
is based upon [Homestead]s' failure to perform under
the alleged agreement which was addressed by the 10th
Circuit opinion.... It appears clear that one cannot base
a fraud claim on a failure to perform an agreement
where the court has found no agreement exists.... [T]he
plaintiff is barred by the res judicata effect of the 10th
Circuit opinion as to its fraud claim, as well.


¶ 10 Pride appeals.


ISSUES AND STANDARDS OF REVIEW


[1]  ¶ 11 Pride claims that the trial court erred in denying
the motion to amend its pleadings after concluding that all
the amendments were barred by res judicata. “Whether to
grant or deny a motion to amend is ‘a matter within the
broad discretion of the trial court and we [will not] disturb
its ruling unless [the appealing party] establishes an abuse
of discretion resulting in prejudice.’ ” Nunez v. Albo, 2002
UT App 247,¶ 10, 53 P.3d 2 (first alternation original)
(quoting Chadwick v. Nielsen, 763 P.2d 817, 820 (Utah
Ct.App.1988), cert. denied, 59 P.3d 603 (Utah 2002)).


[2]  [3]  ¶ 12 Pride also argues that the trial court erred
in granting Homestead's motion for summary judgment.
“ ‘The propriety of a trial court's grant of summary
judgment is a question of law.’ ” Snyder v. Murray City
Corp., 2003 UT 13,¶ 16, 73 P.3d 325 (quoting WebBank
v. Am. Gen. Annuity Serv. Corp., 2002 UT 88,¶ 10, 54
P.3d 1139). “ ‘In deciding whether summary judgment was
appropriate, we need review only whether the trial court
erred in applying the relevant law and whether a material
fact was in dispute.’ ” Id. (quoting WebBank, 2002 UT
88 at ¶ 10, 54 P.3d 1139). “ ‘We thus review the trial
court's legal conclusions for correctness, according them


no deference.’ ” Id. (citation omitted) 3


ANALYSIS


¶ 13 Pride's arguments on appeal are interrelated. The
trial court denied Pride's *202  motion to amend because
the motion was untimely and because the claims in
the proposed amendment were barred by res judicata.
Likewise, the court granted Homestead's motion for
summary judgment because it concluded that the action
was barred by res judicata. Accordingly, we address these
arguments in concert.


[4]  ¶ 14 “ ‘Res judicata encompasses two distinct
doctrines: claim preclusion and issue preclusion.’ ” Snyder
v. Murray City Corp., 2003 UT 13, ¶ 33, 73 P.3d 325
(quoting Miller v. USAA Cas. Ins. Co., 2002 UT 6,¶ 57, 44


P.3d 663) (other citations omitted). 4  The district court did
not specify upon which branch of res judicata it relied, but
we conclude that claim preclusion is the most applicable
here.


[5]  [6]  ¶ 15 “ ‘Generally, “claim preclusion bars a party
from prosecuting in a subsequent action a claim that has
been fully litigated previously.” ’ ” Id. at ¶ 34 (citations
omitted).


“ ‘In order for a claim to be precluded under this
doctrine the party seeking preclusion must establish
three elements: ‘First, both cases must involve the same
parties or their privies. Second, the claim that is alleged
to be barred must have been presented in the first suit or
be one that could and should have been raised in the first
action. Third, the first suit must have resulted in a final
judgment on the merits' ’ ”
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Id. (emphasis added) (citations omitted).


[7]  ¶ 16 Pride's attempt to distinguish between the two
parcels of property in an attempt to prevent res judicata
from applying in this case is not persuasive. We recognize
that the bankruptcy proceeding related only to the 14th
hole property. However, the alleged agreement at issue
in the bankruptcy case is the same alleged agreement
that Pride seeks to enforce here. Accordingly, any finding
regarding that agreement is binding upon us if the


elements of claim preclusion are met. 5


[8]  ¶ 17 Here, Homestead argues that each of the elements
of claim preclusion have been met. First, Homestead
notes that both the bankruptcy proceeding and this action
involve Pride and Homestead. See Snyder, 2003 UT 13
at ¶ 34, 73 P.3d 325. Homestead further argues that
Pride's claims, both in its original complaint and in the
subsequent amendment, are barred by claim preclusion
because each claim could have been or should have been
raised in the bankruptcy proceeding. Finally, Homestead
asserts that the bankruptcy proceeding resulted in a final
judgment on the merits. See id.


¶ 18 Upon review, we conclude that the parties fully
litigated in the bankruptcy proceeding the issue of whether
an express contract existed between Pride and Homestead.
We also conclude that the Tenth Circuit expressly rejected
Pride's argument that the agreement between the parties
was enforceable by equitable estoppel. See Homestead
Golf Club, Inc. v. Pride Stables, 224 F.3d 1195, 1201–
02 (10th Cir.2000). Most importantly, we conclude Pride
could have raised in the bankruptcy proceedings the
very issues of part performance, promissory estoppel,


and fraud that it now seeks to raise. 6  Accordingly,
the elements of claim preclusion have been met and res
judicata prohibits Pride from relitigating these issues here.


[9]  ¶ 19 Turning to this appeal, Pride first argues that
the trial court should have *203  granted its motion


to amend its complaint. We disagree. The trial court
found that Homestead would be prejudiced if Pride were
allowed to amend its complaint because it had been
over ten years since discovery was completed and one of
the key witnesses had died since discovery was closed.
Furthermore, the court properly concluded that the claims
Pride wanted to raise in its amendment were barred by res
judicata. Under these circumstances, the trial court did not
exceed its permitted range of discretion in denying Pride's
motion to amend its pleadings. See Nunez v. Albo, 2002
UT App 247,¶ 10, 53 P.3d 2 (cert. denied, 59 P.3d 603
(Utah 2002)).


¶ 20 Likewise, the trial court did not err in granting
Homestead's motion for summary judgment. The trial
court properly concluded that each of Pride's claims was
barred by res judicata. See Snyder v. Murray City Corp.,
2003 UT 13,¶ 34, 73 P.3d 325.


CONCLUSION


¶ 21 The district court did not exceed its permitted range
of discretion in denying Pride's motion to amend its
pleadings, for the motion was untimely and all claims
contained in such amendment were barred by res judicata.
Similarly, the trial court granted Homestead its motion
for summary judgment, for all claims raised by Pride were
barred by res judicata.


¶ 22 I CONCUR: NORMAN H. JACKSON, Presiding
Judge.


¶ 23 I CONCUR IN THE RESULT: GREGORY K.
ORME, Judge.


All Citations


82 P.3d 198, 487 Utah Adv. Rep. 10, 2003 UT App 411


Footnotes
1 Valley Bank and Trust Company was granted summary judgment and summarily dismissed prior to trial along with several


other originally-named defendants.


2 The court granted Homestead's request to take judicial notice of the bankruptcy proceedings, including the appeal to the
Tenth Circuit Court of Appeals.


3 Pride also argues that the trial court erred in denying its cross-motion for partial summary judgment. In that motion, Pride
argued that Homestead could not deny that it had promised to loan Pride $185,000 because Homestead had stipulated to
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this fact in a pretrial order. Because we conclude that Homestead was entitled to summary judgment, thereby rendering
Pride's motion moot, we do not address this argument.


Pride also argues Homestead was judicially estopped from denying it promised to loan Pride $185,000 because it had
stipulated in a pretrial order it had “orally agreed that [it] would lend [Pride] the sum of $185,000 so that [Pride] could
make payment to certain of its creditors.” We need not address this argument because, even if Homestead admitted
it had made a promise to Pride, this would not overcome the res judicata effect of the Tenth Circuit's ruling.


4 Because we conclude that this case involves claim preclusion, we do not address issue preclusion.


5 The more persuasive set of facts and argument would have been that each parcel of property was subject to a separate
agreement. If separate agreements had been proven, then the Tenth Circuit decision regarding the loan agreement
secured by the 14th hole property would have no bearing on the alleged agreement secured by the remaining property.
Pride does not argue on appeal that two agreements existed nor does any evidence in the record support the claim that
Pride and Homestead negotiated more than one agreement.


6 Pride attempted to raise the arguments of part performance and promissory estoppel in the bankruptcy proceeding.
However, the Tenth Circuit refused to address these arguments because Pride failed to raise them until its reply brief.
This has no impact on our res judicata analysis. The issue is not whether the arguments were raised, but whether they
should or could have been properly raised by the parties in the earlier proceeding.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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West's Utah Code Annotated
State Court Rules


Utah Rules of Appellate Procedure (Refs & Annos)
Title II. Appeals from Judgments and Orders of Trial Courts


Rules App.Proc., Rule 3


RULE 3. APPEAL AS OF RIGHT: HOW TAKEN


Currentness


(a) Filing appeal from final orders and judgments. An appeal may be taken from a district or juvenile court to the appellate
court with jurisdiction over the appeal from all final orders and judgments, except as otherwise provided by law, by filing
a notice of appeal with the clerk of the trial court within the time allowed by Rule 4. Failure of an appellant to take any
step other than the timely filing of a notice of appeal does not affect the validity of the appeal, but is ground only for
such action as the appellate court deems appropriate, which may include dismissal of the appeal or other sanctions short
of dismissal, as well as the award of attorney fees.


(b) Joint or consolidated appeals. If two or more parties are entitled to appeal from a judgment or order and their interests
are such as to make joinder practicable, they may file a joint notice of appeal or may join in an appeal of another
party after filing separate timely notices of appeal. Joint appeals may proceed as a single appeal with a single appellant.
Individual appeals may be consolidated by order of the appellate court upon its own motion or upon motion of a party,
or by stipulation of the parties to the separate appeals.


(c) Designation of parties. The party taking the appeal shall be known as the appellant and the adverse party as the
appellee. The title of the action or proceeding shall not be changed in consequence of the appeal, except where otherwise
directed by the appellate court. In original proceedings in the appellate court, the party making the original application
shall be known as the petitioner and any other party as the respondent.


(d) Content of notice of appeal. The notice of appeal shall specify the party or parties taking the appeal; shall designate
the judgment or order, or part thereof, appealed from; shall designate the court from which the appeal is taken; and shall
designate the court to which the appeal is taken.


(e) Service of notice of appeal. The party taking the appeal shall give notice of the filing of a notice of appeal by serving
each party to the judgment or order in accordance with the requirements of the court from which the appeal is taken. If
counsel of record is served, the certificate of service shall designate the name of the party represented by that counsel.


(f) Filing fee in civil appeals. At the time of filing any notice of separate, joint, or cross appeal in a civil case, the party
taking the appeal shall pay to the clerk of the trial court the filing fee established by law. The clerk of the trial court
shall accept a notice of appeal regardless of whether the filing fee has been paid. Failure to pay the filing fee within a
reasonable time may result in dismissal.


(g) Docketing of appeal. Upon the filing of the notice of appeal, the clerk of the trial court shall immediately transmit
a certified copy of the notice of appeal, showing the date of its filing, and a statement by the clerk indicating whether
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the filing fee was paid and whether the cost bond required by Rule 6 was filed. Upon receipt of the copy of the notice
of appeal, the clerk of the appellate court shall enter the appeal upon the docket. An appeal shall be docketed under the
title given to the action in the trial court, with the appellant identified as such, but if the title does not contain the name
of the appellant, such name shall be added to the title.


Credits
[Amended effective October 1, 1992; November 1, 1996; November 1, 1999; November 1, 2008; November 1, 2014.]


Editors' Notes


ADVISORY COMMITTEE NOTE
The designation of parties is changed to conform to the designation of parties in the federal appellate courts.


The rule is amended to make clear that the mere designation of an appeal as a “cross-appeal” does not eliminate liability
for payment of the filing and docketing fees. But for the order of filing, the cross-appellant would have been the appellant
and so should be required to pay the established fees.


Notes of Decisions (471)


Rules App. Proc., Rule 3, UT R RAP Rule 3
Current with amendments received through September 15, 2016.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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West's Utah Code Annotated
State Court Rules


Utah Rules of Civil Procedure (Refs & Annos)
Part VII. Judgment


Utah Rules of Civil Procedure, Rule 54


RULE 54. JUDGMENTS; COSTS


Currentness


(a) Definition; form. “Judgment” as used in these rules includes a decree or order that adjudicates all claims and the rights
and liabilities of all parties or any other order from which an appeal of right lies. A judgment should not contain a recital
of pleadings, the report of a master, or the record of prior proceedings.


(b) Judgment upon multiple claims and/or involving multiple parties. When an action presents more than one claim for
relief--whether as a claim, counterclaim, cross claim, or third party claim--and/or when multiple parties are involved,
the court may enter judgment as to one or more but fewer than all of the claims or parties only if the court expressly
determines that there is no just reason for delay. Otherwise, any order or other decision, however designated, that
adjudicates fewer than all the claims or the rights and liabilities of fewer than all the parties does not end the action as
to any of the claims or parties, and may be changed at any time before the entry of judgment adjudicating all the claims
and the rights and liabilities of all the parties.


(c) Demand for judgment. A default judgment must not differ in kind from, or exceed in amount, what is demanded in
the pleadings. Every other judgment should grant the relief to which each party is entitled, even if the party has not
demanded that relief in its pleadings.


(d) Costs.


(d)(1) To whom awarded. Unless a statute, these rules, or a court order provides otherwise, costs should be allowed to the
prevailing party. Costs against the state of Utah, its officers and agencies may be imposed only to the extent permitted
by law.


(d)(2) How assessed. The party who claims costs must not later than 14 days after the entry of judgment file and serve
a verified memorandum of costs. A party dissatisfied with the costs claimed may, within 7 days after service of the
memorandum of costs, object to the claimed costs.


(d)(3) Memorandum filed before judgment. A memorandum of costs served and filed after the verdict, or at the time of
or subsequent to the service and filing of the findings of fact and conclusions of law, but before the entry of judgment,
is deemed served and filed on the date judgment is entered.


(e) Amending the judgment to add costs or attorney fees. If the court awards costs under paragraph (d) or attorney fees
under Rule 73 after the judgment is entered, the prevailing party must file and serve an amended judgment including
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the costs or attorney fees. The court will enter the amended judgment unless another party objects within 7 days after
the amended judgment is filed.


Credits
[Amended effective January 1, 1985; November 1, 2003; November 1, 2011; May 1, 2014; November 1, 2015; November
1, 2016.]


Editors' Notes


ADVISORY COMMITTEE NOTES
In Butler v. Corporation of The President of the Church of Jesus Christ of Latter-Day Saints, 2014 UT 41, the Supreme
Court established the requirements of a judgment entered by means of a Rule 54(b) certification:


First, it must be entered in an action involving multiple claims or multiple parties. Second, it must have been entered on
an order that would otherwise be appealable but for the fact that other claims or parties remain in the action. ... Third,
the trial court, in its discretion, must make a determination that there is no just reason for delay of the appeal. Id. ¶28


To satisfy the second requirement, the Supreme Court in Butler included, in addition to the other requirements of
appealability, the principle that the order must include one of the three indicia of finality imposed by former Rule 7(f)
(2): a proposed order submitted with the supporting or opposing memorandum; an order prepared at the direction of
the judge; an express indication that a further order was not required. The 2015 amendments to Rule 7 replace these
indicia with the judge's signature. The 2015 amendments of Rule 7, Rule 54 and Rule 58A do not disturb the principles
established in Butler; they do make simpler the task of satisfying the requirement that the interlocutory order be complete
under Rule 7 before it can be certified under Rule 54.


2016 amendments


Paragraph (e) describes the process by which the determination of costs or fees becomes part of the judgment. If there is
legal error in entering judgment for costs or attorney fees, that error is reviewable on appeal just like any other.


Notes of Decisions (290)


Rules Civ. Proc., Rule 54, UT R RCP Rule 54
Current with amendments received through September 15, 2016.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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West's Utah Code Annotated
Constitution of Utah


Article XI. Local Governments


U.C.A. 1953, Const. Art. 11, § 6


Sec. 6. [Municipalities forbidden to sell waterworks or rights]


Currentness


No municipal corporation, shall directly or indirectly, lease, sell, alien or dispose of any waterworks, water rights,
or sources of water supply now, or hereafter to be owned or controlled by it; but all such waterworks, water rights
and sources of water supply now owned or hereafter to be acquired by any municipal corporation, shall be preserved,
maintained and operated by it for supplying its inhabitants with water at reasonable charges: Provided, That nothing
herein contained shall be construed to prevent any such municipal corporation from exchanging water-rights, or sources
of water supply, for other water-rights or sources of water supply of equal value, and to be devoted in like manner to
the public supply of its inhabitants.


Notes of Decisions (32)


U.C.A. 1953, Const. Art. 11, § 6, UT CONST Art. 11, § 6
Current through 2016 Third Special Session


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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West's Utah Code Annotated
Constitution of Utah


Article I. Declaration of Rights


U.C.A. 1953, Const. Art. 1, § 7


Sec. 7. [Due process of law]


Currentness


No person shall be deprived of life, liberty or property, without due process of law.


Notes of Decisions (637)


U.C.A. 1953, Const. Art. 1, § 7, UT CONST Art. 1, § 7
Current through 2016 Third Special Session


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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West's Utah Code Annotated
Constitution of Utah


Article I. Declaration of Rights


U.C.A. 1953, Const. Art. 1, § 24


Sec. 24. [Uniform operation of laws]


Currentness


All laws of a general nature shall have uniform operation.


Notes of Decisions (344)


U.C.A. 1953, Const. Art. 1, § 24, UT CONST Art. 1, § 24
Current through 2016 Third Special Session


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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 Distinguished by Penrod v. Nu Creation Creme, Inc., Utah, September


2, 1983


521 P.2d 379
Supreme Court of Utah.


Thomas BELLISTON et al.,
Plaintiffs and Appellants,


v.
TEXACO, INC., a corporation,
Defendant and Respondent.


No. 13322.
|


April 9, 1974.


Action by lessee dealers against oil company to recover
for unlawful price discrimination in violation of Unfair
Practices Act. The Third District Court, Salt Lake
County, Gordon R. Hall, J., granted judgment for
defendant and plaintiffs appealed. The Supreme Court,
Callister, C.J., held that where state and federal claims for
unlawful price discrimination arose from same nucleus of
operative facts and federal district court had had judicial
power to hear plaintiffs' state claim of unlawful price
discrimination, plaintiffs who failed to assert that claim
in prior federal case were barred under doctrine of res
judicata from litigating such issue in the state action.


Affirmed.


Crockett, J., dissented and filed opinion.


Attorneys and Law Firms


*379  Justin C. Stewart, Arthur H. Nielsen, of Nielsen,
Conder, Hansen & Henriod, Salt Lake City, for plaintiffs
and appellants.


L. R. Gardiner, Jr., of Christensen, Gardiner, Jensen &
Evans, Salt Lake City, Robert F. McGinnis, New York
City, Milas C. Bradford, Jr., Denver, Colo., for defendant
and respondent.


Opinion


CALLISTER, Chief Justice:


Plaintiffs, a group of Texaco lessee-dealers, initiated this
action against Texaco, *380  Inc. to recover damages
for unlawful price discrimination in violation of Section
13—5—3(a), U.C.A.1953, of the Unfair Practices Act.
Defendant pleaded res judicata and moved for summary
judgment. The trial court ruled that the judgment in the
case of Belliston v. Texaco, Inc., in the United States
District Court for the District of Utah, and as modified by
the United States Court of Appeals for the Tenth Circuit,
was a bar to the instant complaint, and the doctrine of
res judicata applied to the claim. Defendant was granted
judgment, and plaintiffs appeal.


Plaintiffs filed an action in the federal district court in
1967 against Texaco, Inc., stating two counts. In the first
count, plaintiffs alleged that defendant had committed
three violations of the Sherman Act, 15 U.S.C., Sections
1, 2. In the second count, defendants were alleged to
have engaged in price discrimination in violation of the
Robinson-Patman Act, 15 U.S.C., Section 13(a). The
jury awarded substantial damages to plaintiffs on each
count; the judgment in favor of plaintiffs was appealed by
defendant. The Court of Appeals reversed the judgment


on both counts. 1


Except for the jurisdictional requirements, the language
of Section 3(a) of the Unfair Practices Act is substantially
similar to the provisions of Section 13(a) of the Robinson-
Patman Act. Plaintiffs concede that the substance of the
state statute, the nature of their claim, and the type
and amount of proof required thereunder are sufficiently
similar to those same elements under the federal act as to
raise the bar of res judicata, if the decision in the federal
action had been on the merits rather than a dismissal for
lack of federal jurisdiction.


[1]  In Wheadon v. Pearson 2  this court stated that
the doctrine of res judicata applied not only to points
and issues which were actually raised and decided in a
prior action but also as to those that could have been
adjudicated, with the qualification that the claim, demand,
or cause be the same in both cases. If the parties have
had an opportunity to present their case and judgment
is rendered thereon, it is binding both as to those issues
that were tried and to those that were triable in that
proceeding, and they are precluded from further litigating


the matter. 3
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Plaintiffs' appeal is predicated on the theory that since
the Court of Appeals ruled that the ‘in commerce’
requirement of the Robinson-Patman Act had not been
met and consequently the trial court did not have
jurisdiction, there had been no adjudication of their claim
of price discrimination, and the instant action was not
barred by the doctrine of res judicata. This argument does
not resolve the matter, for the issue is whether the state
claim should have been asserted in the federal action, so
that the parties were precluded from relitigating the claim.
The resolution of this issue is contingent on whether the
federal court had the power to hear this state claim in the
judicial proceeding before it.
[2]  Plaintiffs' complaint in the federal action indicated


that there were grounds to plead jurisdiction based on
diversity, i.e., plaintiffs were residents of Utah, and each
sought damages of $25,000 for price discrimination, and
defendant was a Delaware corporation with its principal
office in New York. Since jurisdiction must be pleaded
and proved in the federal courts and there is an alternative
ground for jurisdiction of the instant claim, the concept


of jurisdiction based on diversity need not be pursued. 4


Plaintiffs' pleadings invoked the jurisdiction of the federal
courts concerning their price discrimination claim under
the Clayton Act, *381  15 U.S.C., Sections 15, 26. The
federal court had pendent jurisdiction to hear plaintiffs'
state claim under the Unfair Practices Act.


[3]  [4]  In United Mine Workers v. Gibbs 5  the court
stated that pendent jurisdiction, in the sense of judicial
power, exists whenever there is a claim arising under the
Constitution, the laws of the United States, or treaties,
and the relationship between that claim and a state claim
permits the conclusion that the entire action before the
court comprises but one constitutional case. The federal
claim must have substance sufficient to confer subject
matter jurisdiction on the court, i.e., the federal issues
must not be so remote or play so minor a role at the trial
that in effect the state claim only was tried. The state and
federal claims must be derived from a common nucleus of
operative fact. The court explained that if, without giving
consideration to the federal or state character, a plaintiff's
claims are such that he would ordinarily be expected
to try them all in one judicial proceeding and assuming
the substantiality of the federal issues, there is power in
the federal courts to hear the whole. The justification of
pendent jurisdiction is based on considerations of judicial
economy, convenience, and fairness to litigants.


In the Gibbs case, the federal claim ultimately failed
(the trial court granted a judgment n.o.v.), and the
only recovery was on the state claim. The Supreme
Court emphasized that the state and federal claims arose
from the same nucleus of operative facts and reflected
alternative remedies. The court upheld the power of the
trial court to render judgment on the state claim, since
the federal issues could not be deemed remote or to have


played a minor role in the trial of the case. 6


[5]  In the instant action, plaintiffs have, in effect
conceded that their state and federal claims for unlawful
price discrimination arose from the same nucleus of
operative facts. Was the federal claim of sufficient
substance to confer jurisdiction of the subject matter on
the federal court?


A federal claim is substantial if it is
not so unsound as a result of previous
judicial decisions as to foreclose the
subject and leave no room whatsoever
for the inference that the questions
sought to be raised can be the subject of
controversy. (Citation) Substantiality
is determined by the allegations in the
complaint and not upon the facts as


they may appear upon trial. . . . 7


Plaintiffs in their complaint alleged that the premium
and regular grade gasoline sold by defendant to each of
the plaintiffs' competitors moved in the flow of interstate
commerce and was directly processed from crude oil
that was shipped across state lines. Defendant challenged
the jurisdiction of the trial court to hear the Robinson-
Patman Act claim in its answer and during the trial with a
motion to dismiss. Defendant claimed that all the alleged
discriminatory sales took place in Utah and, therefore, the
‘in commerce’ provision of the act had not been satisfied.
The lower court ruled that crude oil and gasoline were
the same, i.e., petroleum products. This determination was
a requisite for jurisdiction under the ‘flow of commerce
theory,’ since only crude oil crossed the state line into


Utah. The court of appeals 8  determined that the trial
court erred in this conclusion, and cited technical treatises
describing the refining process. The court stated:
The production of gasoline from crude oil is a highly
complex process requiring expensive, precision equipment
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and skilled technicians. We therefore conclude that when
crude oil is refined into gasoline, the character of these
products *382  is so changed that they cannot be equated
as the ‘same stuff’ to satisfy the requirements of the ‘flow


of commerce theory.' 9


The appellate court held that the ‘in commerce’
requirement of the Robinson-Patman Act had not been
met, and the trial court did not have jurisdiction. The
judgment of the trial court was reversed and set aside.


In the instant case, we must conclude that plaintiffs'
federal claim was substantial. The allegations in the
complaint indicated the substantiality of the claim. The
determination of the appellate court did not cite previous
judicial decisions which clearly foreclosed the subject as
a federal claim. Under United Mine Workers v. Gibbs,
the federal district court had the judicial power in the
instant case to hear plaintiffs' state claim of unlawful


price discrimination. 10  Since plaintiffs failed to assert
their state claim, when the federal court had the power to
adjudicate it with their federal claim, they are barred under
the doctrine of res judicata from litigating these issues in


the instant action. 11


The judgment of the trial court is affirmed. Costs are
awarded to defendant.


HENRIOD, ELLETT and TUCKETT, JJ., concur.


CROCKETT, Justice (dissenting):


The main opinion has properly set forth the proposition
that the plaintiffs' claims for unlawful price discrimination
under both the Federal and the State law have ‘the same
nucleus of operative facts,’ so that they are essentially the
same cause of action; and consequently the Federal court
could have acted upon and rendered judgment upon the
cause of action under the state law. It appears quite clearly
that the basis of the plaintiffs' claims are essentially the
same under the Federal and the State law; and that the
Federal court dismissed these claims, not on the merits,
but upon a procedural point.


The decision of the Circuit Court of Appeals stated:


Texaco claims lack of jurisdiction in
that all of the alleged discriminatory
sales took place in Utah. Texaco


contends, and we agree, that the ‘in
commerce’ provision of the Robinson-
Patman Act has not been satisfied.


And the decision concludes:


The ‘in commerce’ requirement of the
Robinson-Patman Act has not been
met. The trial court did not have
jurisdiction. The judgment recovered
under this count is reversed and set


aside. 1


Inasmuch as it thus appears that the reversal of the
judgment by the Federal court was a decision ‘not on the
merits' of the action, I am unable to see any reason why
the plaintiffs are not entitled to the benefit of Sec. 78—12
—40, U.C.A.1953, which provides:


If any action is commenced within due
time and a judgment thereon for the
plaintiff is reversed, or otherwise if the
plaintiff fails in such action or upon
a cause of action otherwise than upon
the merits and the time limited either
by law or contract for (commencement
of the) same shall have expired, the
plaintiff, * * * may commence a
new action within one year after the
reversal or failure.


*383  In accordance with that statute, the plaintiffs
having commenced this action within one year after the
dismissal by the Federal court, not on the merits, it should
not be deemed barred by the statute of limitations.


Correlated to the above and for the same reason: that
a party should be allowed his day in court to have an
adjudication of his complaint on the merits, it is also well-
established law that the Doctrine of Res Judicata only
applies to prevent a party from pursuing his remedy when
there has been a previous adjudication on the merits of the


controversy. 2


I would reverse the summary dismissal of the case,
and remand it for further appropriate proceedings. All
emphasis added.)
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All Citations


521 P.2d 379, 1974-1 Trade Cases P 75,009


Footnotes
1 Belliston v. Texaco, Inc. (U.S.C.A.10th, 1972), 455 F. 175.


2 14 Utah 2d 45, 376 P.2d 946 (1962).


3 National Finance Company of Provo v. Daley, 14 Utah 2d 263, 382 P.2d 405 (1963).


4 However, it should be noted that in a case in which diversity of citizenship exists, it is not necessary to invoke the doctrine
of pendent jurisdiction to show that a federal court has jurisdiction over a nonfederal claim. 5 A.L.R.3d, 1040, 1047,
footnote 4.


5 383 U.S. 715, 725, 86 S.Ct. 1130, 16 L.Ed.2d 218, 227 (1966).


6 Also see 81 Harv.Law Rev. 657, U.M.W. v. Gibbs and Pendent Jurisdiction.


7 Ford Motor Company v. Superior Court, 35 Cal.App.3d 676, 110 Cal.Rptr. 59, 61 (1973).


8 Note 1, supra.


9 At p. 180 of 455 F.2d.


10 See the following cases, wherein the federal courts have exercised pendent jurisdiction over a state claim with a federal
antitrust matter: Knuth v. Erie-Crawford Dairy Cooperative Ass'n. (USDCWD Penn., (1971), 326 F.Supp. 48; Peerless
Dental Supply Co. v. Weber Dental Mfg. Co. (USDCED Penn., 1969), 299 F.Supp. 331; Lewis v. Pennington (C.A.6th,
1968), 400 F.2d 806; Otto Milk Company v. United Dairy Farmers Cooperative Assoc. (C.A.3d, 1967), 388 F.2d 789, 798.


11 McCann v. Whitney, 25 N.Y.S.2d 354 (1941); Ford Motor Company v. Superior Court, note 7, supra; Woods Exploration
& Producing Co. v. Aluminum Company of America (C.A.5th, 1971), 438 F.2d 1286.


1 Belliston et al. v. Texaco, Inc., 455 F.2d 175 (10th Cir. 1972), cert. den. 408 U.S. 928, 92 S.Ct. 2494, 33 L.Ed.2d 341.


2 Stephens v. Doxey, 58 Utah 196, 198 P. 261.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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73 P.3d 325
Supreme Court of Utah.


Tom SNYDER, Plaintiff and Appellant,
v.


MURRAY CITY CORPORATION and H.
Craig Hall, Defendants and Appellees.


No. 20010203.
|


April 11, 2003.
|


Rehearing Denied July 2, 2003.


Individual whose request to present prayer during opening
ceremony of city council meeting was rejected filed lawsuit
against city, asserting claims under provisions of State
Constitution including its establishment cause. The Third
District Court, Salt Lake County, Stephen L. Henriod,
J., granted summary judgment to municipal corporation.
Individual appealed. The Supreme Court, Russon, J.,
held that: (1) text that individual requested to read was
a “prayer” and thus constituted religious exercise for
purposes of provision of State Constitution requiring
that use of public money or property in a manner
benefitting religious exercise be on a neutral basis; (2)
depth or sincerity of individual's beliefs was irrelevant to
determining whether test constituted a prayer and whether
a prayer constituted a religious exercise under State
Constitution; (3) by rejecting prayer based on a review
of its content and disagreement with the beliefs expressed
therein, city failed to use public money or property in a
nondiscriminatory manner to facilitate religious exercise;
and (4) present claims under State Constitution, which
had been dismissed without prejudice in same individual's
previous lawsuit against city in federal court, were not
barred by doctrine of issue preclusion or claim preclusion.


Reversed.


Attorneys and Law Firms


*327  Brian M. Barnard, James L. Harris, Salt Lake City,
for plaintiff.


Richard A. Van Wagoner, Allan L. Larson, Andrew M.
Morse, Salt Lake City, for defendants.


Opinion


RUSSON, Justice.


¶ 1 This case involves a constitutional challenge by
Tom Snyder (“Snyder”) to Murray City Corporation's
(“Murray City”) refusal to allow Snyder to offer a prayer
during the opening ceremony of Murray City's municipal
council meeting. Snyder appeals the district court's grant
of summary judgment in favor of Murray City. We
reverse.


BACKGROUND


¶ 2 Murray City has an established policy and practice of
opening its city council meetings with a prayer.


¶ 3 On March 23, 1994, Snyder made a written request for
information from Murray City regarding the guidelines or
restrictions for giving the opening prayer. Having received
no response, on May 9, 1994, Snyder once again inquired
about giving the opening prayer.


¶ 4 On June 1, 1994, H. Craig Hall (“Hall”), the city
attorney for Murray City, responded to Snyder that “[t]he
Municipal Council has not established formal policies
regarding the nature and/or content of this reverence
portion of their agenda. However, the Council has
established the policy that all council meetings will start
with prayer.” Hall further explained that “[t]he purpose
of the ‘prayer’ is to allow individuals that opportunity to
express thoughts, leave blessings, etc. It is not a time to
express political views, attack city policies or practices or
mock city practices or policies.”


¶ 5 By letter, on June 9, 1994, Snyder requested that he be
allowed to offer the opening prayer at the next available


opportunity and enclosed a copy of his proposed prayer. 1


*328  ¶ 6 On June 30, 1994, Hall informed Snyder that
“[t]he text of [his] proposed prayer [was] unacceptable”
because it did not comport with “the guidelines set forth in
[Hall's] letter dated June 1, 1994.” Hall further stated that
“[u]ntil your proposed prayer satisfies these guidelines, an
invitation to participate in our opening ceremonies will
not be forthcoming.”
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¶ 7 Not long after Murray City rejected his request to
offer his prayer, Snyder filed a lawsuit in the United
States District Court for the District of Utah. In that
lawsuit, Snyder asserted that Murray City had violated
his right to due process under the Fourteenth Amendment
to the United States Constitution and his rights to
freedom of speech and free exercise of religion under
the First Amendment to the United States Constitution.
In addition, Snyder asserted that Murray City's actions
were contrary to the Establishment Clause of the First
Amendment to the United States Constitution. Snyder
also brought state constitutional claims for denial of due
process in violation of article I, section 7 of the Utah
Constitution, and denial of free exercise of religion and
impermissible establishment of religion pursuant to article
I, section 4 of the Utah Constitution.


¶ 8 On September 13, 1995, the federal district court
granted Murray City's motion for summary judgment. See
Snyder v. Murray City Corp., 902 F.Supp. 1444 (D.Utah
1995). Snyder appealed the federal district court's decision
to the Tenth Circuit Court of Appeals. On September
10, 1997, the Tenth Circuit dismissed Snyder's federal law
claims but reinstated and dismissed without prejudice his


state law claims. 2  See Snyder v. Murray City Corp., 124
F.3d 1349 (10th Cir.1997).


PROCEDURAL HISTORY


¶ 9 On August 3, 1999, after the litigation in federal court,
Snyder filed the instant lawsuit in Utah district court. In
this action, Snyder asserts all of the state constitutional
claims dismissed from his prior federal lawsuit and an
additional free speech claim pursuant to article I, section
15 of the Utah Constitution.


¶ 10 Both parties moved for summary judgment. The
trial court granted Murray City summary judgment,
concluding that Snyder's prayer was not afforded
protection under Society of Separationists v. Whitehead,
870 P.2d 916 (Utah 1993), the free exercise clause, or
the establishment clause of the Utah Constitution. In
addition, the trial court dismissed Snyder's free speech
claim as barred by the statute of limitations. Snyder timely
appealed.


¶ 11 On appeal, Snyder argues that the trial court
erred as a matter of law in dismissing his free speech


claim as barred by a five-year statute of limitations. In
addition, Snyder contends that the trial court misapplied
Society of Separationists in denying his free exercise and
establishment clause claims. Finally, Snyder maintains
that the trial court erred by failing to properly address
his due process claim. The trial court gave only passing
attention to the due process claim, having already
determined that Snyder's religion clause claims were
without merit.


¶ 12 Murray City responds on appeal that all of Snyder's
claims, except his state free speech claim, in this lawsuit are
barred by principles of res judicata and collateral estoppel
in connection with the previously litigated federal lawsuit.
Murray City argues that Snyder's free exercise claim was
properly *329  denied because the city had no affirmative
duty to provide Snyder with a forum in which to exercise
his religion and because Snyder did not have a deeply held
religious belief in the practice he sought to exercise.


¶ 13 As to Snyder's free speech claim, Murray City
contends that Snyder's claim was barred by the statute
of limitations and that Snyder waived any argument
that the speech violation was ongoing. In addition,
Murray City argues that the opening ceremony of the
city council meeting is a nonpublic forum which can
be properly limited by reasonable, viewpoint-neutral
restrictions allowing only legislative prayers.


¶ 14 With regard to Snyder's establishment clause claim,
Murray City maintains on appeal that its practice of
opening city council meetings with a prayer is consistent
with the establishment clause of the Utah Constitution
and Society of Separationists because the opportunity to
deliver the prayer is provided on a religiously neutral basis
and thus provides only an indirect benefit to religion.


¶ 15 Finally, Murray City disputes Snyder's due process
claim, arguing, among other things, that Snyder was not
entitled to due process and that even if he were he was
afforded adequate protections.


STANDARD OF REVIEW


[1]  [2]  [3]  ¶ 16 “A trial court may properly grant
summary judgment when ‘there is no genuine issue as
to any material fact and ... the moving party is entitled
to a judgment as a matter of law.’ ” WebBank v. Am.
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Gen. Annuity Serv. Corp., 2002 UT 88, ¶ 10, 54 P.3d 1139
(quoting Utah R. Civ. P. 56(c)); see also Holmes Dev.,
LLC v. Cook, 2002 UT 38, ¶ 21, 48 P.3d 895; Ault v.
Holden, 2002 UT 33, ¶ 15, 44 P.3d 781; State ex rel. Div.
of Forestry, Fire & State Lands v. Tooele County, 2002 UT
8, ¶ 8, 44 P.3d 680. “The propriety of a trial court's grant
of summary judgment is a question of law.” WebBank,
2002 UT 88 at ¶ 10, 54 P.3d 1139 (citing Holmes Dev.,
2002 UT 38 at ¶ 21, 48 P.3d 895). “In deciding whether
summary judgment was appropriate, we need review only
whether the trial court erred in applying the relevant law
and whether a material fact was in dispute.” Id. “ ‘We thus
review the trial court's legal conclusions for correctness,
according them no deference.’ ” Id.


[4]  ¶ 17 “Additionally, because interpreting the Utah
Constitution presents a question of law, we review the
trial court's determination for correctness and give no
deference to its legal conclusions.” Grand County v. Emery
County, 2002 UT 57, ¶ 6, 52 P.3d 1148; see also State v.
Casey, 2002 UT 29, ¶ 19, 44 P.3d 756; Cache County v.
Prop. Div. of State Tax Comm'n, 922 P.2d 758, 766 (Utah
1996).


ANALYSIS


I. UTAH ESTABLISHMENT CLAUSE CLAIM


¶ 18 On appeal, Snyder argues that this case is controlled
by Society of Separationists v. Whitehead, 870 P.2d 916
(Utah 1993), and that the trial court erred as a matter
of law in applying this court's precedent in that case
to the matter at issue in this case. We agree. Society
of Separationists is controlling authority in the instant
case, and the trial court erred in its application and
interpretation of that decision here.


¶ 19 In Society of Separationists, this court reviewed the
constitutionality of Salt Lake City's practice of opening
its city council meetings with prayer and upheld that
practice as constitutional. In doing so, we concluded that


article I, section 4 of the Utah Constitution 3  does not
impose an absolute *330  ban on government expenditure
of public funds or use of public property in support of
religion or religious institutions. Id. at 937. Instead, a
“neutrality” requirement was read into the “no public


money or property” language of article I, section 4, and
this court concluded:


The middle ground we [adopt] rests on the concept
of governmental neutrality [that] underl[ies] our
constitution's religion and conscience clauses, which in
this instance means neutrality in the use of public money
or property. When the state is neutral, any benefit
flowing to religious worship, exercise, or instruction can
fairly be characterized as indirect because the benefit
flows to all those who are beneficiaries of the use of
government money or property, which may include, but
is not limited to, those engaged in religious worship,
exercise, or instruction.
Id.


¶ 20 Having read the neutrality requirement into article I,
section 4, this court then went on to set forth the analytical
elements of neutrality that must be present in order for a
benefit to be found constitutionally indirect and therefore
permissible.


[U]se of public money or property
that benefits religious worship,
exercise, or instruction or any
ecclesiastical establishment qualifies
as an indirect benefit and survives
constitutional scrutiny only if [ (1) ]
the money or property [is] provided
on a nondiscriminatory basis [and
(2) ] the public money or property [is]
equally accessible to all.


Id. at 938.


¶ 21 Pursuant to this analytical approach, in Society
of Separationists it was first determined whether public
money or property had been used for religious worship,
exercise, or instruction or for the support of any
ecclesiastical establishment and then determined whether
the benefit from the use of public money or property was
direct and therefore constitutionally invalid. We employ
the same approach in this case.


[5]  ¶ 22 In the instant case, the first inquiry is whether
Murray City uses public money or property in support
of religious worship, exercise, or instruction. Society of
Separationists held that “the prayerful address of a deity,
by its very nature, is a ‘religious exercise’ [and that
therefore] a religious exercise occurs at City Council
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meetings when prayer is given as an opening thought.”
Id. at 932. Under this court's precedent in Society of
Separationists, there is no doubt that any prayer offered
at the opening ceremony of Murray City's municipal
council meetings constitutes religious exercise and that the
provision of public funds and property in the execution
and furtherance of Murray City's policy and practice of
including an opening prayer supports or benefits religious
exercise.


[6]  ¶ 23 The district court in this case, however, concluded
that Snyder's proposed prayer did not qualify as a prayer
and thus its recitation would not have constituted religious
exercise. We disagree.


¶ 24 In Society of Separationists, prayer was defined as


“an address of entreaty,
supplication, praise or thanksgiving
directed to some sacred or divine
spirit, being or object. That it may
contemplate some wholly secular
objective cannot alter the inherently
religious character of the exercise.”


Id. at 931 (quoting Karen B. v. Treen, 653 F.2d 897,
901 (5th Cir.1981), aff'd mem., 455 U.S. 913, 102 S.Ct.
1267, 71 L.Ed.2d 455 (1982)). Here, Snyder's proposed
prayer meets this definition. Snyder's prayer begins with
an entreaty of a divine being for blessing and guidance
for the participants of the council meeting. The fact that
the prayer also contemplates that there is no divine being
does not prevent it from being a prayer. It then goes on
to ask that the participants see the errors of their ways
and to follow God's law regarding prayer in public. It
asks the divinity to punish the participants if they do not
make good decisions and see the error of their ways. All
of these requests to the divinity qualify the statement as
a prayer. Therefore, the district court erred in concluding
that Snyder's proposed prayer was not a prayer and that
such a prayer would not be religious exercise under Society
of Separationists.


*331  [7]  ¶ 25 The district court also focused on the
issue of whether Snyder's beliefs were sincere and whether
they were deeply held by him. This is irrelevant for
purposes of the definition of prayer and whether prayer
is a religious exercise under Utah caselaw interpreting the
state constitution's religion clauses. The district court's
analysis is drawn from the federal cases analyzing whether


a free exercise claim will stand under the federal Free
Exercise Clause. In that analysis, the threshold question
is whether the plaintiff's beliefs are religious in nature
and whether those religious beliefs are sincerely held.
This analysis has never been incorporated into our
interpretation of our state constitution's religion clauses.
Instead, Society of Separationists held that “prayerful
address of a deity, by its very nature, is a ‘religious
exercise.’ ” Id. at 932. No inquiry as to the depth or
sincerity of belief is required, and the district court erred
in incorporating that analysis into its decision.


¶ 26 Having concluded that Snyder's proposed prayer
does qualify as a prayer, that the offering of prayer
during the Murray City municipal council meeting does
constitute religious exercise under article I, section 4 of
the Utah Constitution, and that inclusion of prayer at
the Murray City municipal council meetings does involve
the expenditure of public money or the provision of
public property for the support or benefit of religious
exercise, we must then determine whether that benefit
is constitutionally direct or indirect under our neutrality
analysis.


[8]  ¶ 27 As previously discussed, public money or
property that benefits religious worship, exercise, or
instruction or any ecclesiastical establishment qualifies as
an indirect benefit and survives constitutional scrutiny if
it is provided on a nondiscriminatory basis and is equally
accessible to all. Id. at 938. If Murray City fails to satisfy
either of the two elements of the neutrality analytical
model, then the benefit of public expenditure provided to
religion would not be constitutionally indirect and would
violate article I, section 4.


¶ 28 While both requirements of the neutrality test must
be satisfied, this case turns on the first element. Society
of Separationists sets forth the nondiscriminatory basis
element of the neutrality requirement. “If a city permits
groups to use city-owned facilities, that use must be
permitted without regard to the belief system of the
user. Lutherans or Latter-day Saints who wish to use
the facilities must have access on exactly the same terms
as the Loyal Order of Moose, the American Atheist
Society, or the Libertarian Party.” Id. In other words,
Murray City is prohibited from examining the content of
Snyder's proposed prayer to determine whether the beliefs
expressed therein were appropriate or acceptable. Murray
City did just that in this case.
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¶ 29 Murray City, after reviewing an advance copy of
Snyder's prayer, rejected it because it determined that
“the text of the proposed prayer [was] unacceptable.”
Murray City argues that it did not reject Snyder's prayer
because it disagreed with his religious beliefs but rather
because Snyder's prayer “did not fall within the subject-
matter restriction which the City has properly placed on
the Opening Ceremony.” The imposition of a “subject-
matter restriction” for the reverence portion of Murray
City's municipal council meeting agenda invites Murray
City to review the contents of prayers and subjectively
determine whether a particular “subject” is appropriate or
acceptable. This constitutes nothing more than content,
or belief, control by another name. At times, it is nearly
impossible to distinguish the political from the religious
in the course of prayer. One person's political manifesto is
another person's prayer.


[9]  ¶ 30 Here, the use of public money or property for
facilitating the giving of opening prayer at the Murray
City municipal council meeting was not made on a
nondiscriminatory basis, that is, “without regard to the
belief system of the [prayer].” Id. at 939. Murray City's
rejection of Snyder's prayer was discriminatory in that the
rejection was made after a review of the prayer's content
and was based upon Murray City's disagreement with the
beliefs expressed therein. Because Murray City's means of
selecting those entitled to offer the prayer at the opening of
its city council meetings was not nondiscriminatory, *332
and therefore not neutral, the city's practice of opening
its meetings with prayer constitutes a direct benefit to
the exercise of religion and violates article I, section 4's
prohibition that “[n]o public money or property shall
be appropriated for or applied to any religious worship,
exercise or instruction....”


¶ 31 For the foregoing reasons, the district court erred
in granting summary judgment to Murray City. If
Murray City chooses to continue to open its city council
meetings with prayer, it must strictly adhere to the
neutrality requirements set forth herein and in Society
of Separationists. Under those neutrality requirements,
Snyder should be allowed to offer his prayer.


II. RES JUDICATA AND
COLLATERAL ESTOPPEL


¶ 32 Murray City also argues on appeal that certain claims
and issues brought by Snyder in this action were litigated
in the prior federal court action and thus are barred by
the legal doctrine of res judicata or collateral estoppel. We
disagree.


[10]  [11]  ¶ 33 “ ‘The doctrine of res judicata serves the
important policy of preventing previously litigated issues
from being relitigated.’ Res judicata encompasses two
distinct doctrines: claim preclusion and issue preclusion.”
See Miller v. USAA Cas. Ins. Co., 2002 UT 6, ¶ 57, 44
P.3d 663 (quoting Salt Lake City v. Silver Fork Pipeline
Corp., 913 P.2d 731, 733 (Utah 1995), and citing Macris
& Assocs., Inc. v. Neways, Inc., 2000 UT 93, ¶ 19, 16 P.3d
1214).


[12]  [13]  ¶ 34 “Generally, ‘claim preclusion bars a party
from prosecuting in a subsequent action a claim that has
been fully litigated previously.’ ” Miller, 2002 UT 6 at ¶ 58,
44 P.3d 663 (quoting Culbertson v. Bd. of County Comm'rs,
2001 UT 108, ¶ 13, 44 P.3d 642). In order for a claim to be
precluded under this doctrine the party seeking preclusion
must establish three elements:


“First, both cases must involve the
same parties or their privies. Second,
the claim that is alleged to be barred
must have been presented in the
first suit or be one that could and
should have been raised in the first
action. Third, the first suit must have
resulted in a final judgment on the
merits.”


Miller, 2002 UT 6 at ¶ 58, 44 P.3d 663 (quoting Macris &
Assocs., 2000 UT 93 at ¶ 20, 16 P.3d 1214) (further citation
omitted).


[14]  [15]  ¶ 35 On the other hand, issue preclusion
“ ‘arises from a different cause of action and prevents
parties or their privies from relitigating facts and issues
in the second suit that were fully litigated in the first
suit.’ ” Macris & Assocs., 2000 UT 93 at ¶ 19, 16 P.3d
1214 (quoting Schaer v. State, 657 P.2d 1337, 1340 (Utah
1983)) (further quotation omitted). The doctrine of issue
preclusion applies where the party seeking preclusion
establishes the following four elements:


“(i) [T]he party against whom issue
preclusion is asserted must have
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been a party to or in privity with
a party to the prior adjudication;
(ii) the issue decided in the prior
adjudication must be identical to the
one presented in the instant action;
(iii) the issue in the first action
must have been completely, fully,
and fairly litigated; and (iv) the first
suit must have resulted in a final
judgment on the merits.”


Collins v. Sandy City Bd. of Adjustment, 2002 UT 77, ¶ 12,
52 P.3d 1267 (quoting In re Rights to Use of All Water,
1999 UT 39, ¶ 18, 982 P.2d 65).


[16]  ¶ 36 Snyder's claims and associated issues are not
barred by the doctrine of claim or of issue preclusion
because neither the claims brought in this suit nor the
issues involved were the subject of a final judgment on
the merits. In the instant action, Snyder has alleged
constitutional claims under the Utah Constitution only.
While these claims, with the exception of the free speech
claim, and associated issues were also brought in his
previous federal action, those claims ultimately were
dismissed without prejudice by the Tenth Circuit Court of
Appeals. In ordering the dismissal of Snyder's state law
constitutional claims, the Tenth Circuit explained:


We have held that when federal claims are resolved
prior to trial, the district *333  court should usually
decline to exercise jurisdiction over pendent state law
claims and allow the plaintiff to pursue them in
state court. See Ball v. Renner, 54 F.3d 664, 669
(10th Cir.1995). We believe this general practice is
particularly appropriate in this case.


The Supreme Court of Utah recently rejected a
challenge to Salt Lake City's practice of opening its city
council meetings with a prayer. Society of Separationists
v. Whitehead, 870 P.2d 916 (Utah 1993). While that
challenge was brought under the provision of Utah's
Constitution which prohibited the expenditure of public
monies for religious purposes and not under its Free
Exercise or Establishment Clauses, the Supreme Court
of Utah stated in Society of Separationists that it would
not follow federal constitutional models in interpreting
the Religion Clauses of the Utah Constitution. Id. at
930, 931 n. 36. Given that the interpretation of those
Clauses appears to be undergoing an evolution, and
given the complex issues of state law presented, we


decline to exercise supplemental jurisdiction over Mr.
Snyder's state-law claims.


Snyder v. Murray City Corp., 124 F.3d 1349, 1354–55
(10th Cir.1997).


¶ 37 Therefore, Snyder's constitutional claims under the
Utah Constitution are not barred by principles of res
judicata and were properly before the district court for
adjudication.


[17]  ¶ 38 Finally, in the context of res judicata, Murray
City asserts that the Tenth Circuit held that Murray
City's allowing Snyder to offer his prayer would have
violated the federal Establishment Clause because the
Tenth Circuit determined that Snyder's prayer fell outside
of the genre of legislative prayer in that the prayer was
proselytizing and disparaging to religion. This is incorrect.
The Tenth Circuit noted only that Murray City did
not violate the federal Establishment Clause by denying
Snyder the opportunity to offer his prayer. It did not
hold that were Murray City to allow Snyder to offer his
prayer it would be violating the federal Establishment
Clause. That claim or issue was never decided by the Tenth


Circuit. 4


III. FREE SPEECH, FREE EXERCISE,
AND DUE PROCESS CLAIMS


¶ 39 Because our analysis and decision regarding Snyder's
establishment clause claim under the Utah Constitution
is dispositive in this case, we need not reach Snyder's free
speech, free exercise, and due process claims.


CONCLUSION


¶ 40 For the foregoing reasons, the district court erred as
a matter of law in granting summary judgment to Murray
City, and the district court's decision is reversed.


¶ 41 Chief Justice DURHAM and Associate Chief Justice
DURRANT concur in Justice RUSSON'S opinion.


¶ 42 Justice WILKINS concurs in the result.


¶ 43 Judge BENCH dissents.
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*334  ¶ 44 Justice HOWE did not participate herein;
Court of Appeals Judge RUSSELL W. BENCH sat.


All Citations


73 P.3d 325, 471 Utah Adv. Rep. 5, 2003 UT 13


Footnotes
1 The text of Snyder's proposed opening prayer is as follows:


OUR MOTHER, who art in heaven (if, indeed there is a heaven and if there is a god that takes a woman's form)
hallowed be thy name, we ask for thy blessing for and guidance of those that will participate in this meeting and for
those mortals that govern the state of Utah;
We fervently ask that you guide the leaders of this city, Salt Lake County and the state of Utah so that they may see
the wisdom of separating church and state and so that they will never again perform demeaning religious ceremonies
as part of official government functions;
We pray that you prevent self-righteous politicians from mis-using the name of God in conducting government
meetings; and, that you lead them away from the hypocritical and blasphemous deception of the public, attempting
to make the people believe that bureaucrats' decisions and actions have thy stamp of approval if prayers are offered
at the beginning of government meetings;
We ask that you grant Utah's leaders and politicians enough courage and discernment to understand that religion
is a private matter between every individual and his or her deity; we beseech thee to educate government leaders
that religious beliefs should not be broadcast and revealed for the purpose of impressing others; we pray that you
strike down those that mis-use your name and those that cheapen the institution of prayer by using it for their own
selfish political gains;
We ask that the people of the state of Utah will some day learn the wisdom of the separation of church and state;
we ask that you will teach the people of Utah that government should not participate in religion; we pray that you
smite those government officials that would attempt to censor or control prayers made by anyone to you or to any
other of our gods;
We ask that you deliver us from the evil of forced religious worship now sought to be imposed upon the people
of the state of Utah by the actions of mis-guided, weak and stupid politicians, who abuse power in their own self-
righteousness;
All of this we ask in thy name and in the name of thy son (if in fact you had a son that visited Earth) for the eternal
betterment of all of us who populate the great state of Utah.
Amen.


2 The Tenth Circuit later heard Snyder's appeal en banc and affirmed its earlier decision. See Snyder v. Murray City Corp.,
159 F.3d 1227 (10th Cir.), cert. denied, 526 U.S. 1039, 119 S.Ct. 1334 (1998).


3 Article I, section 4 of the Utah Constitution reads:
The rights of conscience shall never be infringed. The State shall make no law respecting an establishment of religion
or prohibiting the free exercise thereof; no religious test shall be required as a qualification for any office of public
trust or for any vote at any election; nor shall any person be incompetent as a witness or juror on account of religious
belief or the absence thereof. There shall be no union of Church and State, nor shall any church dominate the
State or interfere with its functions. No public money or property shall be appropriated for or applied to any religious
worship exercise or instruction, or for the support of any ecclesiastical establishment. No property qualification shall
be required of any person to vote, or hold office, except as provided in this Constitution.


4 We need not concern ourselves with such an issue as it is not before us. This case does not require us to interpret the
federal Establishment Clause. Interpretation of the Utah Constitution only is at issue in this case. As we noted in Society
of Separationists, when we interpret the religion clauses of the Utah Constitution, we do not rely on federal caselaw
interpreting the religion clauses of the United States Constitution. See Society of Separationists v. Whitehead, 870 P.2d
916, 931 n. 36 (Utah 1993) (“We, however, decline to adopt [the federal test for interpreting the federal establishment
clause] as our analytical model for the Utah Constitution, which is more detailed than its federal analogue and allows
less room for the rather free interpretation that the United States Supreme Court has given the federal constitution's First
Amendment.”) Furthermore, and more specifically, we refused to rely on the United States Supreme Court's analysis of
the constitutionality of legislative prayer under the federal Establishment Clause in deciding whether that practice would
pass constitutional muster under the Utah Constitution. See id. at 930 (“While we agree that the [United States Supreme
Court's decision upholding the constitutionality of legislative prayer, Marsh v. Chambers, 463 U.S. 783, 103 S.Ct. 3330,
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77 L.Ed.2d 1019 (1983),] might control here if the [Salt Lake City] Council's practice were being challenged as a violation
of the federal constitution, it does not control our analysis under the Utah Constitution, with its broader and more detailed
prohibitions.”).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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36 P.3d 540
Court of Appeals of Utah.


STATE of Utah, in the interest of S.D.C.,
a person under eighteen years of age.


P.D.C., Appellant,
v.


D.J.C.R., Appellee.


No. 20000633–CA.
|


Nov. 23, 2001.


Guardian ad litem for Indian child brought petition to
terminate father's parental rights. The Eighth District
Juvenile Court, Vernal Department, Lyle R. Anderson, J.,
terminated parental rights. Father appealed. The Court
of Appeals, Billings, J., held that: (1) guardian ad litem
had authority to file petition; (2) claim preclusion did not
bar petition; and (3) “active efforts” requirement of Indian
Child Welfare Act (ICWA) was satisfied.


Affirmed.


Attorneys and Law Firms


*541  Cindy Barton–Coombs, Roosevelt, for Appellant.


Martha Pierce, Salt Lake City, and Cleve J. Hatch, Vernal,
Guardians Ad Litem.


Before Judges GREENWOOD, BILLINGS, and DAVIS.


OPINION


BILLINGS, Judge:


¶ 1 This is the second appeal by P.D.C. (Father)
concerning the termination of his parental rights to S.D.C.
(Child). In this appeal, Father argues the juvenile court
erred in allowing the guardian ad litem (Guardian) to
file a termination petition following our remand and
the juvenile court's dismissal of a prior petition under
the Indian Child Welfare Act (ICWA), 25 U.S.C.A.
§§ 1901–1963 (West 2001). Father also argues the trial
court erred in concluding that ICWA's active efforts
requirement was met. We affirm.


BACKGROUND


¶ 2 D.J.C.R. (Mother) and Father divorced in 1989,
and Mother was granted custody of Child and Child's


brothers, 1  subject to reasonable visitation by Father.
Father and the children are enrolled members of the
Eastern Shoshone Tribe.


¶ 3 In 1993, Mother and D.R.R. (Stepfather) petitioned
to have the children adopted by Stepfather. Mother then
filed a petition to terminate Father's parental rights.
Following a trial on the termination petition, the juvenile
court terminated Father's parental rights under Utah law
and held that ICWA did not apply.


¶ 4 Father appealed the termination of his parental rights
to this court. We affirmed the termination under Utah
law, but held that ICWA applied. See In re D.A.C., 933
P.2d 993, 1003 (Utah Ct.App.1997). We held the parties
had stipulated that ICWA's active efforts requirement had
been met, eliminating this issue from consideration. See
id. at 1002. However, we remanded to the juvenile court
for a determination of whether the evidence presented
at trial established beyond a reasonable doubt that
Father's visitation would likely cause the children serious
emotional or physical damage, as required to terminate
Father's parental rights under *542  ICWA. See id. at
1003. On remand, in December 1997, the juvenile court
ruled the evidence was insufficient to establish beyond a
reasonable doubt that continued visitation by Father was
likely to result in serious emotional or physical damage
to the children, and accordingly dismissed the termination
petition.


¶ 5 In October of 1999, two years after the dismissal
of Mother's termination petition, Father filed an order
to show cause to enforce his visitation rights in district
court. Mother responded by filing for a protective order
against Father, which was granted by the district court. On
November 5, 1999, Guardian, who had been appointed to
represent Child during the first termination proceeding,
filed a motion to intervene in the visitation enforcement
proceeding. That same day, Guardian filed a petition to
terminate Father's parental rights in juvenile court.


¶ 6 On December 14, 1999, the district court granted
Guardian's motion to intervene in the visitation
enforcement proceeding and certified the matter to the
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juvenile court to be heard with the termination petition.
The Eastern Shoshone Tribe was notified of the second
termination petition, but declined to intervene.


¶ 7 At trial on the second termination petition, the
juvenile court required Guardian to show a change in
circumstances since the first termination proceeding that
warranted termination of Father's parental rights under
ICWA. Following the trial, the juvenile court concluded
the evidence was sufficient to warrant termination of
Father's parental rights under ICWA. In sum, the juvenile
court found that at the time of the first termination
proceeding, there was some prospect that Child's feelings
towards Father would “mellow.” However, at the time
of the second termination proceeding, Child was more
intimidated by Father, suffered from post-traumatic stress
disorder, and adamantly desired that Father's parental
rights be terminated. The court also found that such
intimidation was warranted given Father's “frightening”
courtroom demeanor and history of violent behavior. The
court further found that Father had failed to rehabilitate
despite his lengthy time in prison and was still incarcerated
after violating parole. The court concluded that Child
would likely suffer serious emotional or physical damage if
she were required to visit Father and therefore terminated
Father's parental rights. Father appeals.


ISSUES AND STANDARDS OF REVIEW


[1]  [2]  [3]  [4]  [5]  ¶ 8 First, Father argues the juvenile
court erred in concluding that Guardian had authority
to file the termination petition. We review questions of
statutory interpretation for correctness. See In re M.C.,
940 P.2d 1229, 1233 (Utah Ct.App.1997). Second, Father
argues res judicata barred the second termination petition.
“The application of res judicata is a question of law,
reviewed for correctness with no deference given to the
[juvenile] court.” In re H.J., 1999 UT App 238, ¶ 15, 986
P.2d 115. Finally, Father argues ICWA's active efforts
requirement was not met in either termination proceeding.
As to the first termination proceeding, we will not overrule
another panel unless a decision “is clearly erroneous
or conditions have changed so as to render the prior
decision inapplicable.” State v. Menzies, 889 P.2d 393,
399 n. 3 (Utah 1994) (quotations and citation omitted).
As to the second termination proceeding, when a party
fails to challenge and marshal the evidence underlying
ultimate findings, we assume the juvenile court's judgment


was correct. See Butler, Crockett & Walsh Dev. Corp. v.
Pinecrest Pipeline Operating Co., 909 P.2d 225, 236 (Utah


1995). 2


ANALYSIS


I. Guardian's Authority to File Termination Petition


¶ 9 Father argues the juvenile court erred in concluding
Guardian had the authority to *543  file the petition to
terminate his parental rights. Guardian responds that as
an appointed guardian ad litem, he had authority as an
interested party to file the second termination petition.


[6]  ¶ 10 We agree with Guardian. As an appointed
representative of Child, Guardian was an interested party
with authority to file the second termination petition
under Utah Code Ann. § 78–3a–404(1)(a) (Supp.2001).
This section provides that “[a]ny interested party ...
may file a petition for termination of the parent-child
relationship.” Id.


¶ 11 Furthermore, Utah Code Ann. § 78–3a–912(1)
(1996 & Supp.2001) allows a juvenile court to appoint a
guardian ad litem to “represent the best interest of a minor
involved in any case before the court.” Once appointed,
the statute requires the guardian to perform the broad
task of “represent[ing] the best interest of the minor in all
proceedings.” Id. § 78–3a–912(3)(a). Additionally, “[t]he
attorney guardian ad litem shall continue to represent
the best interest of the minor until released from his
[or her] duties by the court.” Id. § 78–3a–912(5). We
conclude Guardian was properly appointed to represent
Child's interests and had the statutory authority to file the


termination petition in the present case. 3


II. Res Judicata


[7]  [8]  [9]  ¶ 12 Father argues the second termination
petition was barred by res judicata. Res judicata has
two distinct branches. The first branch, claim preclusion,
“bars the relitigation of claims that have been previously
litigated between the same parties.” In re T.J., 945 P.2d
158, 162 (Utah Ct.App.1997). The second branch, issue
preclusion, “ ‘prevents relitigation of issues that have been
decided, though the causes of action or claims for relief are
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not the same.’ ” Id. (quoting In re J.J.T., 877 P.2d 161, 163
(Utah Ct.App.1994)). Although distinct, both branches
are intended “ ‘to protect litigants from the burden of
relitigating an identical issue with the same party or his [or
her] privy and to promote judicial economy by preventing
needless litigation.’ ” J.J.T., 877 P.2d at 164 (quoting
Smith v. Smith, 793 P.2d 407, 409 (Utah Ct.App.1990)).


[10]  [11]  ¶ 13 Claim preclusion requires satisfaction of
three elements:


“First, both cases must involve the
same parties or their privies. Second,
the claim that is alleged to be barred
must have been presented in the first
suit or must be one that could and
should have been raised in the first
action. Third, the first suit must have
resulted in a final judgment on the
merits.”


T.J., 945 P.2d at 162 (quoting J.J.T., 877 P.2d at 163)
(quotations and citation omitted). Claim preclusion will
bar a subsequent cause of action if “the cause of action in
the [subsequent] suit [is] identical to the one brought in the
prior suit.” Macris & Assocs. v. Neways, Inc., 2000 UT 93,
¶ 28, 16 P.3d 1214.


[12]  ¶ 14 Father asserts claim preclusion barred the
second termination petition because the same result was
requested and no new facts were alleged in support of the
petition. We disagree and conclude the second petition
was a different cause of action based on new operative
facts.


¶ 15 We have held that “[w]here the two causes of action
rest on different facts, and evidence of a different kind
or character is necessary to sustain them, the claims
are not the same for purposes of res judicata.” J.J.T.,
877 P.2d at 165 (citing Schaer v. Department of Transp.,
657 P.2d 1337, 1340 (Utah 1983)); see also Collins v.
Sandy City Bd. of Adjustment, 2000 UT App 371,¶ 16,
16 P.3d 1251 (noting “general rule that a subsequent
change in the operative facts ... has generally relieved
a party from the application of res judicata”) cert.
granted, 29 P.3d 1 (Utah 2001); T.J., 945 P.2d at 164–
65 (Wilkins, J., concurring) (concluding that although res
judicata applies in termination proceedings, res judicata
would not bar second termination petition filed after
appreciable passage of time because claim could not have


been presented in first suit and issues are not identical
due to passage of time). *544  Furthermore, in prior
termination proceedings we have emphasized “that a
hyper-technical application of res judicata is improper”
because “[c]onsiderations regarding a child's welfare are
rarely, if ever, static.” J.J.T., 877 P.2d at 163.


¶ 16 Following our remand in the first termination
proceeding, the juvenile court summarily ruled that
Father's parental rights could not be terminated because
the evidence in the first termination trial did not establish
beyond a reasonable doubt that Child would likely
suffer serious emotional or physical damage by continued


visitation with Father. 4  In the second termination
proceeding, the juvenile court focused on whether the
circumstances had changed such that termination of
Father's parental rights was warranted under ICWA at the
time of the second petition. The court specifically found
new facts, unchallenged by Father. In sum, the court
found that although at the time of the first termination
proceeding “there was some prospect” that Child's feelings
would “mellow,” now that she is “of the age ... under
Utah law to ... voice her opinion,” she is adamant
that his parental rights be terminated and it is unlikely
her attitude will change. The court further found that
although there was some prospect that Father would
“become less intimidating,” Child continues to suffer from
post-traumatic stress and is “fearful to the point that she
is hyper vigilant [sic].” The court also found that Father
has a history of violent behavior and his “frightening”
courtroom demeanor was “very troubling [even for]
adults,” and “certainly would cause consternation, fear,
and emotional trauma” for Child. Child's brothers, now
of majority age, do not wish to visit Father, and Child's
visits would now therefore be without them. The court
additionally found that Father has violated parole twice
since the first termination proceeding and has failed to
rehabilitate “despite the lengthy time he has spent in
prison,” demonstrating “the prospect for improvement ...
is remote.”


[13]  [14]  ¶ 17 Furthermore, contrary to Father's
assertion, the record establishes the parties did not
relitigate the facts underlying the juvenile court's
conclusions in the first termination proceeding. Rather,
in the second termination proceeding, the juvenile court
properly considered the findings from the first termination
proceeding, specifically noting that it was bound by
those findings, in order to determine whether the parties'
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circumstances had changed such that termination of
Father's parental rights was appropriate under ICWA


at the time of the second petition. 5  See In re J.R.,
711 P.2d 701, 703 (Colo.Ct.App.1985) (concluding res
judicata did not bar court from considering evidence from
first termination proceeding because sufficient additional
evidence justified court's conclusion that termination was
warranted following second termination proceeding). We
accordingly conclude the second termination petition was


not barred by res judicata. 6


*545  III. Active Efforts under ICWA


¶ 18 Father argues ICWA's active efforts requirement
was not met in either the first or second termination
proceeding. ICWA requires that “[a]ny party seeking ...
termination of parental rights to[ ] an Indian child under
State law shall satisfy the court that active efforts have
been made to provide remedial services and rehabilitative
programs designed to prevent the breakup of the Indian
family and that these efforts have proved unsuccessful.”
25 U.S.C.A. § 1912(d) (West 2001).


A. First Termination Proceeding


[15]  ¶ 19 Father argues the parties did not stipulate that
active efforts were unsuccessful in the first proceeding.
In the first termination proceeding, we explained that the
trial court had found the parties stipulated that active
efforts were unsuccessful, and therefore we concluded
that “[t]his record acknowledgment of the stipulation
eliminates this issue.” In re D.A.C., 933 P.2d 993, 1002
(Utah Ct.App.1997). If this conclusion was in error,
Father's remedy was to file a petition for rehearing. See
Utah R.App. P. 35(a). Because Father did not file for a
petition for rehearing, this court is bound by the court's
previous holding under the doctrine of horizontal stare
decisis. See State v. Menzies, 889 P.2d 393, 399 n. 3 (Utah
1994) (“Horizontal stare decisis ... requires that a court
of appeals follow its own prior decisions. This doctrine


applies with equal force to courts comprised of multiple
panels, requiring each panel to observe the prior decisions
of another.”).


B. Second Termination Proceeding


[16]  ¶ 20 In the second proceeding, the trial court
specifically found that the active efforts prong of ICWA
was satisfied: “The Court finds that Utah Department
of Corrections has made extensive efforts to remediate
[Father's] behavior to no avail. The fact that [Father's]
parole has been revoked numerous times is indication
that [he] has resisted any efforts made to remediate his
conduct.” Father does not challenge this finding or argue
that the evidence supporting the conclusion is insufficient.
Accordingly, we decline to overturn the trial court's
conclusion that this requirement of ICWA was satisfied.
See Butler, Crockett & Walsh Dev. Corp. v. Pinecrest
Pipeline Operating Co., 909 P.2d 225, 236 (Utah 1995)
(assuming correctness of trial court ruling when party
“[did] not challenge the factual predicates of the district
court's ultimate legal conclusion or the sufficiency of those


findings”). 7


CONCLUSION


¶ 21 We conclude Guardian, as an interested party, had the
authority to file the second termination petition and the
petition was not barred by res judicata. We also conclude
the active efforts requirement of ICWA was satisfied.
We accordingly affirm the juvenile court's termination of
Father's parental rights.


¶ 22 WE CONCUR: PAMELA T. GREENWOOD,
Presiding Judge, and JAMES Z. DAVIS, Judge.


All Citations


36 P.3d 540, 435 Utah Adv. Rep. 22, 2001 UT App 353


Footnotes
1 Child's brothers have reached the age of majority and are not parties to this proceeding.


2 For a termination petition to succeed, state law requirements must be met in addition to ICWA requirements. See In re
S.A.E., 912 P.2d 1002, 1004 (Utah Ct.App.1996). The parties have agreed that Father's parental rights can be terminated
under Utah law; therefore the only remaining issue is whether Father's rights can be terminated under ICWA.
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3 Father also only generally asserts, without legal analysis or authority, that Guardian's actions violated due process. We
therefore decline to consider this assertion. See Smith v. Smith, 1999 UT App 370, ¶ 8, 995 P.2d 14, cert. denied, 4
P.3d 1289 (Utah 2000).


4 In relevant part, ICWA provides, “No termination of parental rights may be ordered ... in the absence of a determination,
supported by evidence beyond a reasonable doubt, ... that the continued custody of the child by the parent or Indian
custodian is likely to result in serious emotional or physical damage to the child.” 25 U.S.C.A. § 1912(f) (West 2001).


5 Father argues the juvenile court should have required Guardian to establish a “significant change in circumstances”
similar to the threshold requirement of a substantial change in circumstances required in modification of child custody
awards under divorce decrees. Father's brief does not contain any citation to the record, in accordance with Rule 24(a)
(5)(A) of the Utah Rules of Appellate Procedure, that shows this argument was preserved for appeal. In our review of
the record we were unable to find any specific objection to the lack of such evidentiary threshold. We therefore decline
to consider this argument. See In re E.R., 2001 UT App 66, ¶ 9, 21 P.3d 680.


6 Father also argues issue preclusion barred Guardian from relitigating whether allowing Father to maintain his parental
rights is likely to result in serious emotional or physical damage to Child. Father's argument essentially is a restatement of
his claim preclusion argument. Based on our claim preclusion analysis above, this argument fails. Whether Child would
likely suffer serious emotional or physical damage if Father were allowed to maintain his parental rights at the time of the
second termination proceeding is not the same issue as whether Child was likely to suffer serious emotional or physical
damage at the time of the first termination proceeding. Therefore, we conclude issue preclusion did not bar the second
termination proceeding.


7 Father also argues the juvenile court was hostile to ICWA and Father's rights as an American Indian. After considering
Father's argument we conclude it is without merit. See State v. Mathews, 13 Utah 2d 391, 375 P.2d 392, 394 (Utah
1962) (rejecting claim of bias and concluding trial court acted within “considerable latitude permitted in dealing with
counsel to expedite trial”); see also State v. Carter, 776 P.2d 886, 888 (Utah 1989) (stating it is an “established principle
generally applicable to all civil and criminal cases ... that this Court need not analyze and address in writing each and
every argument, issue, or claim raised”).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Defendant was charged with three counts of
murder. He filed a motion to suppress statements he made
to police, and a motion to dismiss based on the state's
destruction of potentially exculpatory evidence. The Third
District Court, Salt Lake, Judith S. Atherton, J., denied
the motions. Defendant filed an interlocutory appeal.


Holdings: The Supreme Court, Durham, C.J., held that:


[1] defendant's initial waiver of his Miranda rights was
clear, unambiguous, and voluntary;


[2] on remand the trial court was required to consider
the degree of prejudice to defendant based on the State's
destruction of evidence; and


[3] per separate majority opinion of Durrant, J., defendant
reinvoked his right to remain silent as to all questions
concerning female murder victim, and thus all of
defendant's responses to police questions concerning
female victim were inadmissible.


Reversed and remanded.


Durrant, J., filed a separate majority opinion in which
Nehing and Parish, JJ., joined.


Wilkins, Associated Chief Justice, dissented in part and
filed an opinion.


Attorneys and Law Firms


*1107  Mark L. Shurtleff, Att'y Gen., Laura B. Dupaix,
Asst. Att'y Gen., T. Langdon Fisher, William Kendall,
Salt Lake City, for plaintiff.


Linda M. Jones, Heidi Buchi, Heather Brereton, Patrick
W. Corum, Salt Lake City, for defendant.


DURHAM, Chief Justice:


INTRODUCTION


¶ 1 Edgar Tiedemann is charged with three counts
of murder, a first degree felony. This court granted
Tiedemann's petition for interlocutory appeal from two
pretrial orders. First, he appealed the pretrial order
denying his motion to suppress statements allegedly
obtained in violation of the state and federal constitutions
and Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602,
16 L.Ed.2d 694 (1966). Second, Tiedemann appealed the
order denying his motion to dismiss based on the State's
destruction of potentially exculpatory evidence.


BACKGROUND


¶ 2 The State alleges that on November 2, 1991 Tiedemann
shot and killed Susan Sessions, Charles Timerberman,


and Scott Bunnell. 1  Sessions, Timerberman, and Bunnell
were staying at Tiedemann's West Valley trailer home
for the night. Following the shootings, the police took
Tiedemann into custody where two police officers,
Detective Ron Edwards and Sergeant Ed Spann,
questioned him about the killings. In the course of
questioning, Tiedemann confessed to the murders.


¶ 3 The interrogation was videotaped and transcribed
in part. The officers began the interrogation by reading
Tiedemann his Miranda *1108   rights. When asked if
he understood his rights, Tiedemann answered in the


affirmative. 2  The officers then asked Tiedemann if he
understood that he could stop the questioning at anytime,
to which he responded “ya.” The officers then asked
Tiedemann if he still wished to speak with them at that
time, and Tiedemann agreed. When asked by the officers
if he was intoxicated, Tiedemann stated that he was
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intoxicated on Toluene, a paint thinner. The officers
proceeded with the interrogation.


¶ 4 As the officers continued the questioning, they asked
Tiedemann about the shootings. Specifically, Detective
Edwards asked, “What happened to [Ms. Sessions]?”
Tiedemann answered, “I don't want to talk about it.”
Detective Edwards responded, “You don't want to talk
about it?” and Tiedemann responded, “No.” Sergeant
Spann, attempted to clarify exactly what Tiedemann did
not want to talk about by asking, “What is it that you
don't want to talk about?” Before Tiedemann responded,
Sergeant Spann continued with, “You said murders in
West Valley, where in West Valley?”


¶ 5 Sergeant Spann tried again to clarify Tiedemann's
response by asking, “[w]hat part do you and what
part don't you want to talk to us about?” Again,
before Tiedemann clarified, Detective Edwards asked,
“Edgar do you remember me reading [you your] rights
earlier and you signing a waiver for us to search your
home?” Tiedemann answered, “Ya.” Detective Edwards
continued questioning Tiedemann about the murders.


¶ 6 During the course of the interrogation, Tiedemann
stated that he had “all kinds” of “mental problems.” He
informed the officers of a stroke he had in 1988. He told
the officers, “I think I'm Adolf Hitler.” He also claimed
that “the devil” told him to shoot the victims. At the end
of the interrogation, Tiedemann affirmed that the police
had not threatened him or promised anything, but that
he made the statements of his own free will. The entire
interrogation lasted less than one hour.


¶ 7 The State originally charged Tiedemann with two
counts of aggravated murder and one count each of
attempted aggravated murder, aggravated kidnaping, and
aggravated sexual assault. The charges were dismissed
seven months later after Tiedemann was declared
incompetent to stand trial. At that time, the State did
not anticipate refiling charges because, based on his
competency evaluation, Tiedemann was unlikely to ever
be found competent to stand trial. Tiedemann was then
civilly committed to the Utah State Hospital.


¶ 8 Two years later, in April 1994, the state evidence
custodian notified the investigating officer that physical
evidence from the case would be destroyed unless an
objection was filed within thirty days. The officer made no


objection, and the evidence was destroyed. The destroyed
evidence included two revolvers, a Code R kit, a victim's
wallet, heroin, an audio tape, a blood specimen, a make-up
kit, drug paraphernalia, various items of victims' clothing,
bedding, a bone fragment found on one victim's bed, a
bottle of green liquid, a one gallon can of Toluene, .38
and .22 caliber bullets, bullet fragments, shell casings, hair
and saliva samples, and gunshot residue from Tiedemann
and one of the victims.


¶ 9 Not all of the evidence was destroyed. The evidence
given to the defense in this proceeding included autopsy
photos and reports on all three victims, toxicology
reports on the victims, a rape report from St. Mark's
Hospital, photos taken of weapons and ammunition,
firearm analysis reports, transcripts of interviews taken
from one of the shooting victims and the sexual assault
victim, witness statements, a videotape of the interview
with the sexual assault victim, and a videotape and photos
of the crime scene.


¶ 10 In October 2002, the district attorney's office was
notified that Tiedemann was going to be released from the
Utah State Hospital. The State subsequently recharged
him with three counts of murder, declining to refile the
other felony counts. Following a preliminary hearing, the
trial court found Tiedemann competent to stand trial
and denied *1109  his pretrial motions to suppress his
testimony and to dismiss the case due to destruction
of evidence. This court granted Tiedemann's petition
for interlocutory appeal from both rulings. We have
jurisdiction pursuant to Utah Code section 78–2–2(3)(h)
(2002).


STANDARD OF REVIEW


[1]  ¶ 11 In reviewing the trial court's denial of
Tiedemann's Motion to Suppress Illegally Obtained
Statements, we review the trial court's factual findings
for clear error and we review its conclusions of law for
correctness. State v. Troyer, 910 P.2d 1182, 1186 (Utah
1995).


[2]  ¶ 12 Whether the State's destruction of potentially
exculpatory evidence violates due process is a question
of law that we review for correctness. “However, because
this question requires application of facts in the record
to the due process standard, we incorporate a clearly
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erroneous standard for the necessary subsidiary factual
determinations.” Chen v. Stewart, 2004 UT 82, ¶ 25, 100
P.3d 1177.


ANALYSIS


¶ 13 This case presents two issues: first, whether
Tiedemann validly waived his Miranda rights and, if
so, whether he subsequently, unambiguously invoked his
right to remain silent; and second, whether the destruction
of evidence in this case violated Tiedemann's due process
rights under the state and federal constitutions. The
court addresses these issues as follows: Part I of this
opinion treats the Motion to Suppress the Confession as
it relates to (A) whether Tiedemann waived his right to
remain silent, and (B) whether Tiedemann subsequently
reinvoked his right to remain silent; Part II deals with
the destruction of evidence. This opinion contains the
majority as to Part IA. The majority opinion of the court
as to Part IB is contained in the separate opinion of
Justice Durrant, joined by Justices Nehring and Parrish.
The dissenting view in Part IB of this opinion is mine
alone. Part II of this opinion contains the majority view
of the court on the destruction of evidence question. In
a separate opinion, Justice Wilkins dissents as to Part IB
and as to Part II.


I. MOTION TO SUPPRESS THE CONFESSION


¶ 14 We first address whether the district court was correct
in denying Tiedemann's request to suppress his confession.
Tiedemann argues that he never gave a voluntary waiver
of his right to remain silent, but rather, that the police took
advantage of his known mental impairment to improperly
evoke a waiver and confession from him. Tiedemann also
argues that, even if he gave a valid initial waiver, he later
unambiguously raised his right to remain silent, and the
officers failed to honor that request in violation of his due
process rights.


¶ 15 This court addressed the threshold requirements
for a valid waiver of Miranda rights and a subsequent
invocation of those rights in State v. Leyva, 951 P.2d
738 (Utah 1997). Leyva firmly established that “[t]he
questions of waiver of Miranda rights and of postwaiver
invocation of those rights are entirely separate.” Id. at 743.
We therefore address Tiedemann's initial waiver and the


subsequent raising of his right to remain silent separately.
If the initial waiver was not valid, the statements must
be suppressed. If, however, the initial waiver was valid,
we must determine if Tiedemann later validly invoked his
right to remain silent.


A. Tiedemann's Initial Waiver Was Valid


[3]  [4]  ¶ 16 With regard to the initial waiver of Miranda
rights, this court has noted, in accordance with federal
case law, that a “ ‘heavy burden’ rests on law enforcement
officers ‘to demonstrate that the defendant knowingly
and intelligently waived’ his Miranda rights.” Leyva, 951
P.2d at 743 (quoting Miranda v. Arizona, 384 U.S. 436,
475, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966)). The burden
therefore rests on the State to show that a suspect's waiver
of Miranda rights was clear and unambiguous, as well as
voluntary.


¶ 17 In this case, the interrogating officers read Tiedemann
his rights and asked him if he understood them.
Tiedemann, although *1110  appearing distant and with
his head lowered, answered in the affirmative. Further,
Tiedemann responded in the affirmative to each of the
following questions: (1) “Do you understand that you
can stop this questioning at anytime?” (2) “If you cannot
afford an attorney, we will provide one for you. Do you
understand that?” and (3) “Do you still wish to speak to
us at this time?”


¶ 18 In its Memorandum Decision, the district court
concluded that the officers did not use coercive tactics
to gain the Miranda rights waiver. Having reviewed the
transcript and video of the interrogation, we agree. The
officers did not use “false friend” or “half truth” tactics.
They made no threats or promises. The interrogation was
less than one hour in length. The officers did not deny
any special requests by the defendant. We could not find a
single instance in which the officers mistreated Tiedemann
or acted unethically in any way. Although Tiedemann was
admittedly intoxicated at the time and was later found to
be incompetent to stand trial, his mental condition alone,
absent some abuse by the officers, is not enough to render
his waiver invalid. See Colorado v. Connelly, 479 U.S. 157,
167, 107 S.Ct. 515, 93 L.Ed.2d 473 (1986) (“[C]oercive
police activity is a necessary predicate to the finding that
a confession is not ‘voluntary’ within the meaning of the
Due Process Clause of the Fourteenth Amendment.”);
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State v. Rettenberger, 1999 UT 80, ¶ 17, 984 P.2d 1009
(“Although ... a determination of involuntariness cannot
be predicated solely upon a defendant's mental state, his
mental state is relevant to the extent it made him more
susceptible to mentally coercive police tactics.” (internal
quotation marks omitted)).


¶ 19 Because Tiedemann's waiver was clear and
unambiguous, and because he was not coerced in any
way, we conclude that Tiedemann effectively waived his
Miranda rights.


B. Tiedemann Unambiguously
Reasserted His Right to Remain Silent


¶ 20 Because Tiedemann validly waived his Miranda
rights, in order for this court to reverse, I believe we
must conclude that his later attempt to invoke his right
to remain silent was unambiguous. The right to terminate
questioning is a “critical safeguard” of the right to remain


silent guaranteed by the Fifth Amendment. 3  Michigan
v. Mosley, 423 U.S. 96, 103, 96 S.Ct. 321, 46 L.Ed.2d
313 (1975). In Miranda, the United States Supreme
Court underscored the importance of a suspect's right to
end an interrogation and provided general operational
guidance when it stated that questioning must stop once
a suspect “indicates in any manner, at any time ... during
questioning, that he wishes to remain silent.” Miranda v.
Arizona, 384 U.S. 436, 473–74, 86 S.Ct. 1602, 16 L.Ed.2d
694 (1966); see also Mosley, 423 U.S. at 100, 96 S.Ct. 321.


¶ 21 The more difficult question, one left unanswered in
Miranda, is how law enforcement officials are to know
when a suspect has given a sufficient “indication” of a
wish to remain silent. The United States Supreme Court
answered this question in Davis v. United States, 512 U.S.
452, 114 S.Ct. 2350, 129 L.Ed.2d 362 (1994). Mr. Davis
was accused of beating a sailor to death with a pool cue
after the sailor had reneged on a billiards wager. Id. at
454, 114 S.Ct. 2350. After waiving his Miranda rights
and submitting to an hour and a half of interrogation,
Mr. Davis mused, “Maybe I should talk to a lawyer.”
Id. at 455, 114 S.Ct. 2350. The Court concluded that this
statement was too equivocal to serve as an invocation of
Mr. Davis' right to counsel. Id. at 462, 114 S.Ct. 2350.
The Court held that a suspect's reassertion of the right to
counsel “ ‘requires, at a minimum, some statement that
can reasonably be construed to be an expression of a desire


for the assistance of an attorney.’ ” Id. at 459, 114 S.Ct.
2350 (quoting McNeil v. Wisconsin, 501 U.S. 171, 178, 111
S.Ct. 2204, 115 L.Ed.2d 158 (1991)). Mr. Davis' choice
of the word “maybe” injected sufficient equivocation into
his comment to allow the officers to continue questioning
him.


¶ 22 I measure Tiedemann's statement “I don't want to talk
about it” against the core *1111  Davis test as modified to
encompass the right to remain silent. I find it impossible
to extract ambiguity from the following critical question
and answer exchange between Detective Edwards and
Tiedemann:


Det. Edwards: What happened to [Ms. Sessions]?


Tiedemann: I don't want to talk about it.


Det. Edwards: You don't want to talk about it?


Tiedemann: No.


¶ 23 I find Tiedemann's statement, “I don't want to
talk about it,” and subsequent confirmation of his
desire not to talk about it an unambiguous invocation
of his right to remain silent. Contrary to the view
expressed by Justice Wilkins, I believe that this pivotal
exchange between Detective Edwards and Tiedemann
clearly passed the Davis test. The law cannot deprive
defendants of their constitutional rights based on failure
to use precise terminology. Officers need to be alert to
various statements and behaviors expressed by defendants
that meet the required threshold of clarity. In my view,
Tiedemann met his burden to unambiguously invoke his
constitutional right to remain silent with his statement “I
don't want to talk about it,” followed by repeated silence
in response to subsequent questions.


¶ 24 What remains ambiguous, however, is the scope of
Tiedemann's invocation. The antecedent of the pronoun
“it” is unclear. “It” could refer to “what happened to
[Ms. Sessions];” or “it” could refer to “[t]he murders out
there at West Valley,” a response Tiedemann made to
a question only moments before the exchange quoted
above; or “it” could refer to all of the events related to the
murders. The United States Supreme Court has extended
to criminal suspects “[t]hrough the exercise of [this] option
to terminate questioning” the right to “control the time at
which questioning occurs, the subjects discussed, and the
duration of the interrogation.” Mosley, 423 U.S. at 103–
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04, 96 S.Ct. 321. I recognize that interrogating officers
who know that a suspect has reclaimed his or her right to
remain silent but do not know the scope of the reclamation
have a difficult line to walk. The difficulty arises because
questions posed by interrogators in this setting will seldom
elicit answers that clarify the scope of the suspect's
right to remain silent without also including inculpatory
statements. This problem may be solved by disqualifying
from consideration any inculpatory statements made in
response to questions posed by interrogators who are
in the process of attempting to clarify the scope of a
reasserted right to remain silent. Such a rule will relieve
law enforcement of the daunting task of formulating
questions that would clarify the scope of the Miranda
invocation but not invite inculpatory statements.


¶ 25 Given Tiedemann's unambiguous invocation of his
right to remain silent, but accompanied by ambiguity as to
the scope of such an invocation, I conclude that the police
officers were entitled either to stop their interrogation
completely or to properly seek clarification regarding
the scope of Tiedemann's invocation. Therefore, their


question “What don't you want to talk about?” 4  was
legitimate. However, on the two occasions Tiedemann
was asked to clarify what “it” was that he did not want
to talk about, he was denied the opportunity to answer.
In the first instance, Sergeant Spann asked Tiedemann
two questions at once, “What is it that you don't want
to talk about?” and “You said murders in West Valley,
where in West Valley?” Tiedemann answered only the
second question regarding the location of the murders.
In the second instance, Sergeant Spann asked Tiedemann
“[w]hat part do you and what part don't you want to talk
to us about?”, but before Tiedemann answered, Detective
Edwards asked, “Edgar[,] do you remember me reading
you[r] rights earlier and you signing a waiver for us to
search your home?” Tiedemann answered only Detective
Edward's question, and Detective Edwards continued
asking Tiedemann about the shootings.


¶ 26 I agree with Justice Wilkins that “the officers were
careful to inquire as to what Tiedemann did, and did
not, want to talk about.” Infra ¶ 61. But, in my view,
the officers' actions demonstrated that they recognized
that Tiedemann wished to invoke his *1112  right to
remain silent. When their careful inquiry failed to elicit
clarity regarding the scope of Tiedemann's invocation,
Justice Wilkins concludes, albeit based on his view
that Tiedemann's invocation was ambiguous, that “the


officers properly continued questioning.” Id. The better
conclusion, in my view, is that the officers should
have respected Tiedemann's invocation and ceased their
interrogation when their attempts to clarify the scope of
the invocation were unsuccessful.


¶ 27 With respect to the pauses following questions
posed by the officers during the interrogation as
described by Justice Wilkins, I agree that the “officers
allowed ample time for Mr. Tiedemann to respond”
and that he “failed to do so.” Infra ¶ 63. In my view,
however, Tiedemann's failure to respond underscored his
unambiguous invocation of his right to remain silent.


¶ 28 I also wish to comment on the majority's
interpretation of the word “it” in Tiedemann's statement
“I don't want to talk about it.” As amply illustrated by
the fact that there are three separate opinions on this
particular issue, I think this court's ability to accurately
determine the meaning of the pronoun “it” is limited.
In addition, I believe that the majority's instruction to
the district court to retroactively apply its interpretation
through a systematic question-by-question parsing of the


interrogation transcript will be difficult and confusing. 5


¶ 29 Following Tiedemann's invocation of his right to
remain silent and before the officers continued their
interrogation, the officers should have clarified what, if
anything, Tiedemann was willing to talk about. Having
failed to do so, the officers were not, in my view, entitled
to continue their interrogation. Because I conclude that
Tiedemann was denied the opportunity to clarify the scope
of his unequivocal invocation of his Miranda rights, I also
conclude that all of Tiedemann's interrogation subsequent
to his statement “I don't want to talk about it” should
be suppressed, and therefore dissent from the opinion
of Justice Durrant for the majority of the court on this
question.


II. DESTRUCTION OF EVIDENCE


¶ 30 Tiedemann argues that the State's destruction of
evidence is a violation of Federal Due Process under the
Fifth Amendment because the evidence may have been
exculpatory, no comparable evidence still exists, and the
destruction was done in bad faith. Tiedemann therefore
asks that the trial court ruling be reversed and the charges
dismissed.
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¶ 31 In the alternative, Tiedemann asks this court to
look to article I, section 7 of the Utah Constitution and
adopt an analysis that considers several factors, including
the State's culpability in destroying the evidence, the
significance of the evidence destroyed, and the prejudice
of the destruction to the defendant.


A. State Constitutional Standard


¶ 32 Tiedemann's brief in this matter clearly raises and
extensively briefs state law claims. The State argues that
Tiedemann failed to preserve his state law arguments
before the trial court. The State further contends:


This Court should also decline to address defendant's
state constitutional claim because he has not adequately
developed it using “historical and textual evidence,
sister state law, and policy arguments in the form
of economic and sociological materials to assist [the
Court] in arriving at a proper interpretation of the
provision in question.” Society of Separationists, Inc.
v. Whitehead, 870 P.2d 916, 921 n. 6 (Utah 1993).
While defendant does cite to sister state law, he fails to
analyze his claim within “the unique context in which
Utah's constitution developed.” Indeed, he does not
even mention that the language of the *1113  federal
and state due process clauses are identical or explain
why, given that circumstance, the clauses should be
interpreted differently.


(first alteration in original) (quoting State v. Bobo, 803
P.2d 1268, 1272 n. 5 (Utah Ct.App.1990)). We have
quoted the State's argument at length because we wish to
address what we view as a fundamental misconception of
the logic of and proper approach to state constitutional
law development.


[5]  [6]  ¶ 33 First, the preservation argument is clearly
inapplicable here. The State concedes in its brief that
Tiedemann did in fact request that the trial court decide
the question as a matter of state law, and the trial court's
memorandum decision indicates as much. Second, the
State's position that the analysis of federal constitutional
provisions constitutes the default interpretive stance of
this court vis-a-vis state law is not correct. The fact that
the state and federal constitutional language is identical
does not require a claimant to create some threshold for
independent analysis of the state language. This court, not


the United States Supreme Court, has the authority and
obligation to interpret Utah's constitutional guarantees,
including the scope of due process, and we owe federal law
no more deference in that regard than we do sister state
interpretation of identical state language. See, e.g., State
v. DeBooy, 2000 UT 32, ¶ 12, 996 P.2d 546 (recognizing
that article I, section 14 of the Utah Constitution and
the Fourth Amendment contain identical language, but
stating that the court “will not hesitate to give the Utah
Constitution a different construction where doing so
will more appropriately protect the rights of this state's
citizens”). Furthermore, it is part of the inherent logic
of federalism that state law be interpreted independently
and prior to consideration of federal questions. Hans
A. Linde, First Things First: Rediscovering the States'
Bills of Rights, 9 U. Balt L.Rev. 379, 383–84 (1980); see
also West v. Thomson Newspapers, 872 P.2d 999, 1006
(Utah 1994) (“By looking first to state constitutional
principles, we also act in accordance with the original
purpose of the federal system.”). This is so because the
State cannot, conceptually, deny rights guaranteed by
the federal constitution if the state action complained
of is unlawful as a matter of state law. Thus, if state
statutes, rules, or constitutional principles preclude the
state action in question, there is no need to assess
the federal constitutionality of that action. See Linde,
supra at 383. This analytical approach is known as the
“primacy model,” West, 872 P.2d at 1005–07, and we
have endorsed it in a number of cases, see, e.g., id. at
1006–07, 1020–21 (adopting the primacy model in the
defamation context); State v. Ramirez, 817 P.2d 774, 781–
84 (Utah 1991) (addressing defendant's claim under article
I, section 7 of the Utah Constitution before proceeding
to his claims under the Fourteenth Amendment to the
United States Constitution); Amax Magnesium Corp. v.
Tax Comm'n, 796 P.2d 1256, 1261 (Utah 1990) (“[I]f
the challenged statute cannot withstand attack under the
state constitution, there is no reason to reach the federal
question.”). We have, however, historically relied on other
approaches, usually because of the way in which such
issues have been framed by the parties. See, e.g., State v.
Larocco, 794 P.2d 460, 464–65, 471 (Utah 1990) (plurality
opinion) (conducting a federal constitutional analysis of
the defendant's unlawful search claim before conducting
a state constitutional analysis, and concluding that the
search was reasonable under the federal constitution but
not under the state constitution).
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¶ 34 Federal constitutional discourse and vocabulary have
dominated constitutional criminal procedure cases for so
long that it continues to be difficult for lawyers to shift
their perspectives in state cases. A recent example of such
difficulties in Utah was commented on by Justice Stevens
in his separate opinion in Brigham City v. Stuart, 547 U.S.
398, 126 S.Ct. 1943, 164 L.Ed.2d 650 (2006)(Stevens, J.,
concurring). That case was on appeal from this court's
review of a search and seizure question in Brigham City
v. Stuart, 2005 UT 13, 122 P.3d 506, rev'd, 547 U.S.
398, 126 S.Ct. 1943, 164 L.Ed.2d 650 (2006). In our
opinion, we noted the line of Utah cases in which we
have concluded that Utah's search and seizure provisions
(which are identical to those in the federal constitution)
provide “a greater expectation *1114  of privacy than the
Fourth Amendment as interpreted by the United States
Supreme Court.” Id. ¶¶ 10–11. We criticized the failure
of the appellant to raise and argue the state claims, and
observed: “Where the parties do not raise or adequately
brief state constitutional issues, our holdings become
inevitably contingent.” Id. ¶ 12.


¶ 35 The United States Supreme Court granted certiorari
“in light of differences among state courts and the federal
courts of appeals concerning the appropriate Fourth
Amendment standard governing warrantless entry by law
enforcement in an emergency situation.” Brigham City,
126 S.Ct. at 1947. In his separate opinion, Justice Stevens
addressed what he viewed as the futility of the Court's
exercise in granting certiorari and resolving the federal
question:


Our holding today addresses only the limitations placed
by the Federal Constitution on the search at issue; we
have no authority to decide whether the police in this
case violated the Utah Constitution.


The Utah Supreme Court, however, has made clear
that the Utah Constitution provides greater protection
to the privacy of the home than does the Fourth
Amendment. And it complained in this case of
respondents' failure to raise or adequately brief a
state constitutional challenge, thus preventing the
state courts from deciding the case on anything
other than Fourth Amendment grounds.... The fact
that this admonishment and request came from the
Utah Supreme Court in this very case not only
demonstrates that the prosecution selected the wrong case
for establishing the rule it wants, but indicates that the
Utah Supreme Court would probably adopt the same rule


as a matter of state constitutional law that we reject today
under the Federal Constitution.


Id. at 1950 (Stevens, J., concurring) (emphasis added)
(internal citations omitted).


¶ 36 The State's resistance to this court's treatment of
the state constitutional issues raised in this case reflects
the same short-sightedness described by Justice Stevens
in Brigham City. The federal law on this question will
serve only as a contingent rule in Utah until this court has
settled the primary question of state law, and all parties,
including the State, are well-advised to assist this court in
its obligations to interpret that law.


¶ 37 Furthermore, we reject the State's suggestion in its
brief that there is a formula of some kind for adequate
framing and briefing of state constitutional issues before


district courts and this court. 6  We have on numerous
occasions cited with favor the traditional methods of
constitutional analysis. See, e.g., State v. Gardner, 947
P.2d 630, 633 (Utah 1997) (“In interpreting the state
constitution, we look primarily to the language of the
constitution itself but may also look to ‘historical and
textual evidence, sister state law, and policy arguments
in the form of economic and sociological materials to
assist us in arriving at a proper interpretation of the
provision in question.’ ” (quoting Soc'y of Separationists
v. Whitehead, 870 P.2d 916, 921 n. 6 (Utah 1993))). We
have also frequently noted that mere mention of state
provisions will not suffice. We disagree, however, with
the trial court's suggestion in its Memorandum Decision
that Tiedemman's failure to offer analysis of the “unique
context in which Utah's Constitution developed [or to
show] why this State's Constitution should be interpreted
differently than the Fifth and Fourteenth Amendments of
the United States Constitution” precluded treatment of
the state claim. Historical arguments may be persuasive
in some cases, but they do not represent a sine qua non
in constitutional analysis. Further, we do not require
some showing that federal analysis is flawed in order to
undertake independent state interpretation, although we
have occasionally *1115  used such arguments to bolster
our conclusions. See, e.g., Larocco, 794 P.2d at 467–70
(plurality opinion) (recognizing “significant confusion” in
federal search and seizure law and taking the opportunity
to simplify search and seizure rules under the Utah
Constitution by interpreting article I, section 14 to provide
greater privacy protections with regard to automobile
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searches than the federal constitution); State v. Watts,
750 P.2d 1219, 1221 n. 8 (Utah 1988) (“[C]hoosing
to give the Utah Constitution a somewhat different
construction [than the federal constitution] may prove
to be an appropriate method for insulating the state's
citizens from the vagaries of inconsistent interpretations
given to the fourth amendment by the federal courts.”).
In theory, a claimant could rely on nothing more than
plain language to make an argument for a construction
of a Utah provision that would be different from
the interpretation the federal courts have given similar
language. Independent analysis must begin with the
constitutional text and rely on whatever assistance
legitimate sources may provide in the interpretive process.
There is no presumption that federal construction of
similar language is correct.


¶ 38 In this case, Tiedemann clearly raised the state
constitutional question and submitted arguments, albeit
ones the trial court found unpersuasive, below. Likewise,
in his brief on appeal, Tiedemann has devoted a separate
section of his brief to the issue of state due process
requirements in the context of destruction of evidence
by the State. He has cited Utah due process cases
and decisions from other state courts construing their
due process requirements, including a number of states
that have rejected the reasoning of the United States
Supreme Court in interpreting federal law. Given our
call in Brigham City for litigants to participate in the
development of state constitutional principles, we should
not decline to treat the claims properly raised here.


B. State Due Process and Destroyed Evidence


[7]  ¶ 39 The question before us is whether a defendant
must show bad faith on the part of the State in the loss
or destruction of evidence before he may seek a remedy
under state law.


¶ 40 It is a matter of clear Utah law that criminal
defendants are entitled to information possessed by the
State to aid in their defense. Rule 16 of the Utah Rules
of Criminal Procedure imposes broad obligations on
prosecutors to produce such information or make it
available to a defendant. Utah R.Crim. P. 16. We have
on numerous occasions enforced its requirements, and we
noted in State v. Knight:


The prosecutor's good faith should
not have had any impact on
the trial court's determination
of whether the prosecutor had
violated his discovery duties....
[T]he prosecutor's good faith
ignorance does not excuse non-
disclosure. If any weight were
given to good faith ignorance, it
would only encourage after-the-fact
justifications for nondisclosure.


734 P.2d 913, 918 n. 5 (Utah 1987).


¶ 41 We have identified several factors under rule 16
to guide a trial court's decision on a motion to exclude
prosecution evidence because of a failure to fully disclose.
State v. Kallin, 877 P.2d 138, 143 (Utah 1994). These
factors are also relevant to a motion, like the one
here, to dismiss charges for destruction of evidence. The
nonexclusive factors we consider under rule 16 are


(1) the extent to which the
prosecution's representation [of
the existing evidence] is actually
inaccurate, (2) the tendency of
the omission or misstatement to
lead defense counsel into tactics
or strategy that could prejudice
the outcome, (3) the culpability
of the prosecutor in omitting
pertinent information or misstating
the facts, and (4) the extent to which
appropriate defense investigation
would have discovered the omitted
or misstated evidence.


Id. Our approach under rule 16 should govern the
destruction of evidence, and the culpability or bad faith
of the state should be only one consideration, not a bright
line test, as a matter of due process under article 1, section
7 of the Utah Constitution.


¶ 42 Justice Stevens' separate concurrence in Arizona v.
Youngblood, 488 U.S. 51, 109 S.Ct. 333, 102 L.Ed.2d 281
(1988), argued *1116  that “there may well be cases in
which the defendant is unable to prove that the State
acted in bad faith but in which the loss or destruction
of evidence is nonetheless so critical to the defense as
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to make a criminal trial fundamentally unfair.” Id. at
61, 109 S.Ct. 333. We agree with this assessment. Many
states that have explored this question under their state
due process guarantees have also agreed. See, e.g., Thorne
v. Dep't of Pub. Safety, 774 P.2d 1326, 1331 (Alaska
1989) (construing the due process clause of the Alaska
Constitution to not require a showing of bad faith); State
v. Morales, 232 Conn. 707, 657 A.2d 585, 594–95 (1995)
(concluding that the state due process clause does not have
the same meaning as the federal due process clause and
that it requires a balancing of the materiality of missing
evidence, the reasons for its unavailability, the likelihood
of mistake by witnesses or juries, and the prejudice to
the defendant); Hammond v. State, 569 A.2d 81, 87
(Del.1989) (noting that rules regarding preservation of
evidence are generally matters of state law and reaffirming
prior test for balancing degree of negligence or bad faith,
importance of missing evidence, and sufficiency of other
evidence in support of conviction); State v. Matafeo, 71
Haw. 183, 787 P.2d 671, 673 (1990) (recognizing that
due process inquiry must go beyond Youngblood because,
in some cases, the state may destroy evidence, in good
or bad faith, that is so critical to the defense that it
makes the rule unfair); Commonwealth v. Henderson,
411 Mass. 309, 582 N.E.2d 496, 496–97 (1991) (holding
that Massachusetts' due process rule is stricter than the
federal rule and requires balancing of the government's
culpability, materiality of the evidence, and potential
prejudice to the defendant); State v. Ferguson, 2 S.W.3d
912, 914 (Tenn.1999) (holding that “the due process
principles of the Tennessee Constitution are broader
than those enunciated in the [federal] Constitution”
and “fundamental fairness ... requires that the State's
failure to preserve evidence that could be favorable to
the defendant be evaluated in the context of the entire
record”); State v. Delisle, 162 Vt. 293, 648 A.2d 632,
642–43 (1994) (holding that where the defendant shows
a reasonable possibility that the lost evidence would be
exculpatory, state constitutional due process standards
require balancing of the culpability of the government,
the prejudice to a defendant, and the importance of the
lost evidence); State v. Osakalumi, 194 W.Va. 758, 461
S.E.2d 504, 512 (1995) (holding as a matter of state
constitutional law that “fundamental fairness requires
[the court] to evaluate the State's failure to preserve
potentially exculpatory evidence in the context of the


entire record”). 7


¶ 43 In Delisle, for example, the Vermont Supreme Court
rejected the use of the Youngblood test as the standard
under its state constitution. Delisle, 648 A.2d at 643.
In rejecting the federal standard, the court noted that
it believed Youngblood was “both too broad and too
narrow.” Id. Specifically, the court stated that Youngblood
was too broad because it required “the imposition of
*1117  sanctions even though a defendant [did not]


demonstrate[ ][any] prejudice from the lost evidence.” Id.
And it was too narrow because it “limit[ed] due process
violations to only those cases in which a defendant can
demonstrate bad faith, even though the negligent loss of
evidence may critically prejudice a defendant.” Id. The
court therefore adopted its own test. Id. Under the test, if
a defendant demonstrated “a reasonable possibility that
the lost evidence would be exculpatory,” then the court
would determine the proper sanctions by balancing “(1)
the degree of negligence or bad faith on the part of the
government; (2) the importance of the evidence lost; and
(3) other evidence of guilt adduced at trial.” Id. at 642–43.


[8]  ¶ 44 Like the Vermont Supreme Court, we believe
that the federal rule adopted in Youngblood is “both too
broad and too narrow” to serve as an adequate safeguard
of the fundamental fairness required by article I, section
7 of the Utah Constitution. Thus, we conclude that some
balancing of factors on a case-by-case basis is required.
That balancing should embrace the basic principles we
have adopted under rule 16 and the factors mentioned
by other states. In cases where a defendant has shown
a reasonable probability that lost or destroyed evidence
would be exculpatory, we find it necessary to require
consideration of the following: (1) the reason for the
destruction or loss of the evidence, including the degree
of negligence or culpability on the part of the State; and
(2) the degree of prejudice to the defendant in light of the
materiality and importance of the missing evidence in the
context of the case as a whole, including the strength of
the remaining evidence.


¶ 45 The touchstone for the balancing process is
fundamental fairness. If the behavior of the State in a
given case is so reprehensible as to warrant sanction, a
sanction might be available even where prejudice to the
defendant is slight or only speculative. If prejudice to
the defendant, on the other hand, is extreme, fairness
may require sanction even where there is no wrongdoing
on the part of the State. In between those extremes, we
have confidence that trial judges can strike a balance that
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preserves defendants' constitutional rights without undue
hardship to the prosecution.


¶ 46 In this case, Tiedemann has not shown any degree
of culpability or bad faith on the part of the State, and
the reasons for the loss of the evidence are entirely routine
and benign: the passage of a very long period of time and
the State's assumption, based on expert testimony, that
Tiedemann would never become competent to stand trial.
However, as to the second category of considerations, the
trial court has had no opportunity to review them under
the state due process clause, and neither party has briefed
their application to the facts here. Thus, we remand the
case to the trial court for further proceedings on these
matters.


CONCLUSION


¶ 47 Because the majority concludes that Tiedemann's
responses to certain questions during his interrogation
are admissible, we remand this case to the trial
court to determine which responses are in that
category. Furthermore, we reverse the pretrial order
denying Tiedemann's motion to dismiss based on the
State's destruction of potentially exculpatory evidence,
and likewise remand that issue for the trial court's
consideration in light of this opinion.


DURRANT, Justice, writing for the majority:


[9]  ¶ 48 We agree with our colleagues that Tiedemann
validly waived his right to remain silent. We further
agree that a defendant who wishes to invoke this right
after having waived it bears the burden of clearly
communicating that desire. We disagree as to whether
Tiedemann met this burden. Chief Justice Durham is of
the view that Tiedemann did, in fact, clearly reinvoke his
right to remain silent and would therefore exclude all of his
answers to questions posed after that reinvocation. Justice
Wilkins is of the view that Tiedemann did not clearly
reinvoke his right and would therefore exclude none of
his answers. We believe the better interpretation lies in
between these two views.


*1118  ¶ 49 A defendant controls his right to remain
silent. He may invoke it as to all matters or only as
to some. He may choose to discuss some topics while
eschewing others. By stating “I don't want to talk about


it,” Tiedemann clearly indicated a desire not to talk
about something. The ambiguity lies in the pronoun
“it.” What did Tiedemann not want to talk about? Our
reading of the transcript leads us to conclude that, at a
minimum, Tiedemann did not want to talk about “what
happened to Suzie.” To us this much is clear. It is far from
clear, however, whether he intended to assert his right to
remain silent beyond this, and we believe the officers were
therefore entitled to seek appropriate clarification. But in
seeking that clarification, they were not entitled to direct
questions specifically to “what happened to Suzie.”


¶ 50 The transcript reads as follows with respect to
Tiedemann's first indication that he wished to reassert in
some measure his right to remain silent:


RE (Detective Ron Edwards):


Okay, do you know why we're going to talk to you?


ET (Edgar Tiedemann):


Ya.


RE: What are we going to talk to you about?


ET: The murders out there.


RE: What murders?


ET: The murders out there at West Valley.


RE: Who are they?


ET: Suzie, Chuck and Scotty.


RE: Whose Suzie?


ET: She's the woman I love.


RE: That you love?


ET: Ya.


RE: What happened to her?


ET: I don't want to talk about it.


¶ 51 The obvious candidate for the antecedent of the
pronoun “it” in “I don't want to talk about it” is
the immediately preceding question: “What happened to
her?” Thus, Tiedemann effectively stated: “I don't want to
talk about what happened to Suzie.” We believe this to
be the fairest interpretation of Tiedemann's statement. But
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theoretically the antecedent of “it” may have been “The
murders out there at West Valley,” making Tiedemann's
statement the equivalent of “I don't want to talk about the
murders out there at West Valley.”


¶ 52 Given this ambiguity as to the scope of Tiedemann's
reinvocation of his right to remain silent, we believe the
police officers were entitled to seek clarification. And
we think the manner in which they did so was perfectly
appropriate. Sergeant Spann first asked, “What don't you


want to talk about?” 8  In response, Tiedemann stated,
“I love that woman so much.” Sergeant Spann again
asked, “What is it that you don't want to talk about? You
said murders in West Valley, where in West Valley?” A
discussion then followed regarding Tiedemann's address
and the fact that “Suzie and Scotty and they just moved in
last night.” Detective Edwards then again asked, “Okay,
what don't you want to talk about? Edgar? What don't you
want to talk about, Ed?” After waiting for a reply for close
to ten seconds, Sergeant Spann stated as follows:


Edgar, we're not going to force you [to] talk about
anything. We're asking you questions. As Detective
Edwards stated, you can answer[ ] this question [ ], not
answer that question, answer this question, not answer
that question. You don't have to answer any of our
questions at all. You can stop at anytime.
To this Tiedemann replied, “Okay.” Sergeant Spann
added, “He made that clear to you, right?” Tiedemann
responded, “Ya.”


¶ 53 As we view the videotape, Tiedemann was not
denied the opportunity to clarify the scope of his
reinvocation of the right to remain silent; rather, the
officers gave him multiple opportunities to clarify the
scope of his reinvocation. Further, the officers emphasized
to Tiedemann that he controlled his right, that he could
“answer this question, *1119  not answer that question.”
The officers were not deceptive, abusive, or intimidating.
Nor did they cut off Tiedemann's opportunity to clarify
his reinvocation of his right to remain silent. Despite this
opportunity, at this point in the interrogation, Tiedemann
had unambiguously asserted his right to remain silent only
as to Suzie, but not as to the other victims. Therefore,
while the officers were precluded from asking about Suzie,
they were free to ask about the other victims.


¶ 54 Accordingly, we believe that Detective Edwards
was justified in posing the question “Okay, we were


called to your home on a gunshot. We got in there and
seen some people. Who shot them?” Tiedemann could
have answered the question without reference to Suzie,
and the officers were entitled to ask about the other
victims. Tiedemann stated, “Me,” to which Detective
Edwards responded, “You did?” Tiedemann replied,
“Ya.” Detective Edwards then asked, “Why did you
shoot them?” Again, Tiedemann could have answered the
question without reference to Suzie, and the officers were
entitled to ask about the other victims. Instead Tiedemann
volunteered, “I shot Suzie cause I love her and I shot the
other two.”


¶ 55 The interrogation then proceeded, and the officers
asked questions specifically about Chuck and Debra.
They then asked another question that did not reference
a particular victim: “Okay, why? Why did you shoot
them?” Tiedemann again volunteered information about
Suzie: “I shot Suzie cause I love her, I love her so
much.” At this point in the interrogation, Detective
Edwards asked Tiedemann two questions specifically
about Suzie. Further, at various points in the questioning
that followed, the officers asked Tiedemann questions
specifically about Suzie. We would exclude all of
Tiedemann's responses to such questions. But we would
allow Tiedemann's responses to all questions that were not
specifically about Suzie and could have been answered as
to the other victims without reference to Suzie.


¶ 56 We agree with all other aspects of the majority
opinion.


¶ 57 Justice PARRISH and Justice NEHRING concur in
Justice DURRANT'S opinion.


WILKINS, Associate Chief Justice, dissenting:
¶ 58 I respectfully dissent. Once Mr. Tiedemann effectively
waived his right to remain silent, he was subject to
police interrogation until he unequivocally reinvoked that
right. Careful review of the record, including the video
recording of the critical portion of the interrogation,
makes only one thing clear: Mr. Tiedemann was not
unequivocal in any attempt he may have made to reinvoke
his right to silence. As a consequence, his statements
to the police interrogators after voluntarily waiving his
rights against self-incrimination may properly be admitted
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in any trial relating to his multiple murder, attempted
murder, aggravated assault, and rape charges.


¶ 59 All agree that Mr. Tiedemann voluntarily and
effectively waived his right to remain silent when initially
informed of his right to do so. After carefully reconfirming
the waiver and Mr. Tiedemann's understanding of the
waiver at the beginning of the video recording of the
interrogation, the officers ask him what happened. Mr.
Tiedemann answers a number of questions, including
some referring to one of the murder victims, Suzie. When
the officer asks what happened to Suzie, Mr. Tiedemann
says he does not “want to talk about it.”


¶ 60 The confusion, if any, arises from Mr. Tiedemann's
response. It is clear from review of the interrogation
video that the officers were careful to inquire as to what
Tiedemann did, and did not, want to talk about. Mr.
Tiedemann failed to clarify his ambiguous statements,
and the officers properly continued questioning. Once Mr.
Tiedemann was asked to clarify the meaning of his “I
don't want to talk about it” statement, the officers were
under no obligation to probe further when the defendant
failed to offer any clarification. Once he waived his right
to remain silent, Mr. Tiedemann assumed the duty to
clearly and unequivocally reinvoke that right if that was
his intention. An ambiguous statement followed by non-
responsive replies to questions about what he does *1120
not want to talk about does not shift the burden back to
the state to figure it out.


¶ 61 In addition, when the video of the interrogation is
viewed, it becomes clear that the officers acted properly
and gave ample time for Mr. Tiedemann to respond
to questioning. The transcript records the questioning
as follows: “Okay, what don't you want to talk about?
Edgar? What don't you want to talk about, Ed? Edgar,
we're not going to force you to talk about anything....”
What the transcript fails to illustrate is the pauses between
each question to allow time to answer. Because Mr.
Tiedemann did not respond to any of the questions, the
transcript shows one question after another. It could
appear that the officers were barraging Mr. Tiedemann
with questions, and that Mr. Tiedemann had no time to
process, yet alone answer, the questions.


¶ 62 The unedited video, on the other hand, shows that
the officers allowed ample time for Mr. Tiedemann to
respond; he simply failed to do so. The officers paused


between each question, sometimes for up to ten seconds,
to allow him to respond. Mr. Tiedemann failed to clarify
his equivocal statement.


¶ 63 As we have said before, “if the suspect is not
reasonably clear in his [attempt to stop questioning
after waiving his rights], officers are not required to
stop questioning or focus on clarifying the suspect's
statement.” State v. Leyva, 951 P.2d 738, 742 (Utah
1997). The officers, in the case of Mr. Tiedemann, went
beyond what our law requires. When faced with the
ambiguous statement, the officers gave Mr. Tiedemann
ample opportunity to clearly reinvoke his right to remain
silent. Not only did he fail to clarify his intent, he listened
to the officers explain again that he could stop answering
at any time and that they would not force him to answer
any question. Given this reemphasis and patient inquiry
by the officers, however, he failed to clear the ambiguity,
and, in fact, continued to answer questions about the
murders and other crimes.


¶ 64 The law places a “heavy burden” on the state
to initially establish a suspect's knowing and voluntary
waiver of the constitutional right to remain silent in the
face of police interrogation, and rightly so. Id. at 743.
However, once a suspect has voluntarily and knowingly
waived that right, any attempt to reinvoke the right shifts
the burden, and the requirement of clarity, to the suspect.
Id. In other words, the law only requires the state to prove
the right was lawfully waived. He who claims to reinvoke
the right thereafter must prove that it was done with
sufficient clarity as to make it unambiguous. A statement,
taken in context, that a suspect doesn't want to talk about
“it,” without more, is insufficient to shift the burden back
to the state. A careful post-hoc parsing of the phrasing and
language by a reviewing court may be helpful, but it would
impose an unattainable burden on law enforcement, and
likely result in the need to treat any suggestion as a “clear”
re-invocation of the right waived. Such a result is neither
required, nor useful.


¶ 65 In the parallel circumstance of a suspect first waiving
and then making an ambiguous request for counsel, we
reached the same conclusion. Relying on reasoning from
both our prior decision in Leyva, and the United States
Supreme Court's decision in Davis v. United States, 512
U.S. 452, 114 S.Ct. 2350, 129 L.Ed.2d 362 (1994), we
observed that
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the requirement ... that an officer
limit his questioning to clarifying
a suspect's ambiguous or equivocal
invocation of the right to counsel
must be limited to prewaiver
scenarios.... [A]fter a knowing and
voluntary waiver of the Miranda
rights, law enforcement officers
may continue questioning until
and unless the suspect clearly
requests an attorney. In other words,
police do not need to limit their
questioning to clarifying questions
when a suspect who has previously
waived his Miranda rights makes
an ambiguous request for counsel.
Furthermore, we see no reason why
this same rule should be different
for ambiguous assertions of the
right to remain silent. Therefore,
because it is undisputed that [the
defendant] voluntarily waived his
Miranda rights, the detectives were
free to question him until and unless
he unambiguously reinvoked either
his *1121  right to counsel or his
right to remain silent.


State v. Galli, 967 P.2d 930, 935 n. 4 (Utah 1998) (citations
and internal quotations omitted).


¶ 66 In the case before us, the officers were unable to
determine from his statement whether Mr. Tiedemann
wished to reinvoke his right to remain silent. Due to
the equivocal nature of Mr. Tiedemann's statement, and
despite being under no obligation to do so, the officers
made reasonable attempts to understand what he meant.
They asked, “What don't you want to talk about?” After
allowing ample time for Mr. Tiedemann to respond and
clarify his statement, which he did not do, the officers


continued with questioning, and Tiedemann confessed to
the murders. The officers were well within the bounds of
constitutional behavior in doing so.


¶ 67 The trial court agreed that Mr. Tiedemann's
reinvocation of the right to remain silent, if that was what
it was intended to be, was ambiguous. My colleagues
concede that the “scope of Tiedemann's invocation” was
ambiguous. I do not read the record or view the video
recording of the event to reveal anything other than that
Mr. Tiedemann's statement was ambiguous, at most. One
could very easily conclude that the statement was more of
an expression of remorse and pain than one of reinvoked
rights.


¶ 68 Ultimately, Mr. Tiedemann knowingly and
voluntarily waived his right to remain silent. The heavy
burden that rests upon the state to establish a valid waiver
in the first place shifts thereafter to the defendant to prove
a reinvocation of the waived right. Once he waived his
right to silence, this burden shifted to Mr. Tiedemann.
He failed to unequivocally reinvoke his right, and his
confession is properly subject to admission.


¶ 69 I would affirm the decision of the trial court that the
defendant failed to adequately reinvoke his right to remain
silent.


¶ 70 Moreover, given my analysis of the admissibility of
Mr. Tiedemann's confessions to the various crimes with
which he is charged, I see no possibility, as a matter of
law, of any prejudice arising from the State's destruction of
any of the evidence over the years. Consequently, I would
affirm the decision of the trial court on that matter as well.


¶ 71 I would affirm.


All Citations


162 P.3d 1106, 581 Utah Adv. Rep. 25, 2007 UT 49


Footnotes
1 Scott Bunnell died in February 2001 due to the injuries he sustained on November 2, 1991. Accordingly, with respect to


Mr. Bunnell, the original charge for attempted murder was changed to murder.


2 Although the transcript of the interrogation recorded Tiedemann's response as being “inaudible,” a viewing of the video
reveals that Tiedemann, with head down and in a muffled tone, said “ya.”


3 As this court noted in Leyva, because we have never established the existence of Miranda protections under the
Utah Constitution, issues concerning Miranda are analyzed using federal law and the provisions of the United States
Constitution. Leyva, 951 P.2d at 743.
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4 The transcript mistakenly substitutes “why” for “what.”


5 For example, the majority opinion would admit Tiedemann's answer to the question “Why did you shoot them?” found
on page 3 of the transcript, because the question “did not reference a particular victim.” Infra ¶ 56. However, the same
question, when asked on page 34 of the transcript would not be admitted because it becomes clear from Tiedemann's
answer, “I don't know,” and the very next question, “Why did you shoot Scotty and Chuck then?” that the officers were
referencing all three of the victims in the prior question. I question the wisdom of requiring the trial court to undertake
this sort of linguistic interpretation.


6 We likewise reject the court of appeals' suggestion in State v. Bobo, 803 P.2d 1268 (Utah Ct.App.1990), that an attorney
must follow a set formula in order to adequately brief a state constitutional issue. Id. at 1273 n. 5 (instructing attorneys
wishing to raise state constitutional issues in their briefs to (1) analyze “the unique context in which Utah's constitution
developed”; (2) “demonstrate that state appellate courts regularly interpret even textually similar state constitutional
provisions in a manner different from federal interpretations of the United States Constitution”; and (3) cite “authority from
other states supporting the particular construction urged by counsel”).


7 Ironically, Arizona is one of the states that has adopted a bright-line bad faith requirement as a matter of state due
process. On remand from the United States Supreme Court in the Youngblood case, the Arizona Court of Appeals held
that “the Due Process Clause of the Arizona Constitution provides greater protection than its federal counterpart.” State v.
Youngblood, 164 Ariz. 61, 790 P.2d 759, 762 (Ct.App.1989) (citation omitted). The Arizona Supreme Court disagreed. In
State v. Youngblood, 173 Ariz. 502, 844 P.2d 1152 (1993), the court relied on prior state law, including the availability of
a jury instruction permitting inferences from missing material evidence favorable to the defendant, and held that “absent
bad faith on the part of the state, the failure to preserve evidentiary material which could have been subjected to tests,
the results of which might have exonerated the defendant, does not constitute a denial of due process of law under the
Arizona Constitution.” Id. at 1158.


Other states adopting a bad faith rule as a matter of state law include California, People v. Cooper, 53 Cal.3d 771, 281
Cal.Rptr. 90, 809 P.2d 865, 886 (1991) (rejecting defendant's argument that the court should not, as a matter of state
law, follow federal cases regarding destruction of evidence issues and instead applying Youngblood to defendant's
claims); Kentucky, Collins v. Commonwealth, 951 S.W.2d 569, 572–73 (Ky.1997) (declining to reject Youngblood
approach based on defendant's argument that the Kentucky Constitution used different wording than the federal
constitution), and North Carolina, State v. Drdak, 330 N.C. 587, 411 S.E.2d 604, 608 (1992) (rejecting defendant's
destruction of evidence claim under the North Carolina Constitution because he failed to show bad faith).


8 A review of the videotape reveals that this was the actual question, not the question indicated in the transcript.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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186 F.3d 1222
United States Court of Appeals,


Tenth Circuit.


Kenneth E. YAPP, Plaintiff–Appellant,
v.


EXCEL CORPORATION, a Delaware
corporation, Defendant–Appellee.


Nos. 98–1061, 98–1069.
|


Aug. 3, 1999.


Former employee sued former employer in state court for
wrongful termination, and action was removed to federal
court. The United States District Court for the District of
Colorado, Daniel B. Sparr, J., entered summary judgment
for employer based on claim preclusion. Employee
appealed. The Court of Appeals, Murphy, Circuit Judge,
held that: (1) employee's prior suit against employer
under Fair Labor Standards Act (FLSA) to recover
unpaid overtime compensation, which was dismissed with
prejudice following settlement, had claim preclusive effect
barring present action alleging wrongful termination; (2)
district court did not abuse its discretion in allowing
employer to amend its answer in wrongful discharge
action to assert defense of claim preclusion; and (3) district
court did not abuse its discretion in denying employee's
motion for relief from order of dismissal in FLSA action.


Affirmed.


Henry, Circuit Judge, filed dissenting opinion.


Attorneys and Law Firms


*1225  Pamela A. Shaddock, (Bradley D. Laue and
Kathleen M. Flynn with her on the briefs), of Brega &
Winters P.C., Greeley, Colorado, for Appellant.


Walter V. Siebert, (Heather Fox Vickles with him on the
brief), of Sherman & Howard L.L.C., Denver, Colorado,
for Appellee.


Before TACHA, HENRY, and MURPHY, Circuit
Judges.


Opinion


MURPHY, Circuit Judge.


Kenneth E. Yapp appeals the judgment of the United
States District Court for the District of Colorado,
granting summary judgment to Excel Corporation
(“Excel”) on the basis of claim preclusion. In the summer
of 1996, Yapp filed suit against his former employer,
Excel, for overtime compensation due under the Fair
Labor Standards Act of 1938 (“FLSA”), 29 U.S.C. §§
201–219. Two weeks later he filed suit against Excel
alleging numerous claims for wrongful termination. After
the first case was settled and an Order of Dismissal with
Prejudice was entered, the district court granted Excel's
motion for summary judgment in the second case on the
basis of claim preclusion. Yapp's appeal is primarily a
challenge to that summary judgment. This court exercises
jurisdiction pursuant to 28 U.S.C. § 1291 and AFFIRMS.


I. BACKGROUND


Plaintiff Kenneth E. Yapp worked in Excel's beef
slaughter plant in Sterling, Colorado from 1987 until
he was terminated in 1995. On June 7, 1996, Yapp
sued Excel in the United States District Court for the
District of Colorado for violations of the FLSA seeking
unpaid overtime compensation [hereinafter “Overtime
Action”]. Approximately two weeks later, Yapp sued
Excel in a Colorado state court, alleging wrongful
discharge premised on theories of violation of public
policy, breach of employment contract, promissory
estoppel, violation of implied covenant of good faith and
fair dealing, negligent misrepresentation, and multiple
torts [hereinafter “Wrongful Discharge Action”]. Excel
removed the Wrongful Discharge Action to the same
federal district court in which the Overtime Action was
pending, and then filed a motion to consolidate the two
cases, arguing that “[c]onsolidation ... will eliminate much
duplication of effort and will result in decreased costs
and expenses to both parties.” Yapp responded in kind,
arguing that consolidation would result in delay and
increased costs for both parties. The district judge denied
the motion, reasoning that “[p]laintiff has stated valid
reasons for filing the two cases separately and separate
trials will be conducive to expedition and economy.”



https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I87011b3594ad11d9bdd1cfdd544ca3a4&transitionType=Document&originationContext=docHeaderFlag&contextData=(sc.UserEnteredCitation)

https://1.next.westlaw.com/Document/Iab7a50740c6e11dfa7e0c40c26bf1b92/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DIab7a50740c6e11dfa7e0c40c26bf1b92%26ss%3D1999181968%26ds%3D2021234817&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.UserEnteredCitation%29

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0227178001&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0184466101&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0211745101&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0160560701&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0150503501&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0222101401&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0192869401&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0244551101&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0460944401&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0211745101&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0184466101&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0184466101&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS201&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS201&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS219&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1291&originatingDoc=I87011b3594ad11d9bdd1cfdd544ca3a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)





Yapp v. Excel Corp., 186 F.3d 1222 (1999)


138 Lab.Cas. P 33,924, 44 Fed.R.Serv.3d 1370, 5 Wage & Hour Cas.2d (BNA) 872...


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2


The parties negotiated a settlement in the Overtime
Action, agreeing that Excel would pay Yapp $14,000
in return for a Stipulation for Dismissal with Prejudice,
signed by both parties on September 9, 1997. The district
court issued an Order of Dismissal with Prejudice in the
Overtime Action on September 11, 1997. Approximately
two weeks after the Overtime Action was dismissed with
prejudice, Excel filed motions to supplement its answer,
its pending motion for summary judgment, and the
final pretrial order in the Wrongful Discharge Action
to include the affirmative defense of claim preclusion
*1226  premised on the dismissal of the Overtime


Action. 1  Yapp resisted Excel's effort to supplement
on the grounds that the parties fully understood that
settlement of the Overtime Action did not extend to the
Wrongful Discharge Action. Yapp relied upon language


in a proposed settlement agreement 2  and a September 9,


1997, letter from Yapp's counsel to Excel's counsel, 3  both
of which Yapp asserts shielded the Wrongful Discharge
Action from claim preclusion flowing from the dismissal
in the Overtime Action. The district court granted Excel's
motion to supplement.


On October 20, 1997, Yapp filed a 60(b) motion, seeking
to rescind the Stipulation for Dismissal with Prejudice
and Order for Dismissal with Prejudice in the Overtime
Action. Yapp argued that relief should be based upon
fraud, misrepresentation, misconduct of the adverse
party, breach of covenant of good faith and fair dealing,
failure to achieve a meeting of the minds, mistake of
law, and mutual mistake. On February 2, 1998, the
district court denied Yapp's 60(b) motion. A week later,
the district court granted Excel's Motion for Summary
Judgement on the basis of claim preclusion.


On appeal, Yapp primarily targets the summary
judgment. He also challenges the district court's order
allowing Excel to amend its answer in the Wrongful
Discharge Action and the district court's denial of Yapp's
60(b) motion in the Overtime Action.


II. DISCUSSION


A. Motion for summary judgment
A grant or denial of summary judgment is reviewed using
the same standard applied by the district court. See King
v. Union Oil Co. of Cal., 117 F.3d 443, 444–45 (10th


Cir.1997). Summary judgment is appropriate if “there
is no genuine issue as to any material fact and ... the
moving party is entitled to judgment as a matter of law.”
Fed. R. Civ. Pro. 56(c); see also King, 117 F.3d at 445.
Issues of fact are reviewed in a light most favorable to the
nonmoving party. See Craig v. Eberly, 164 F.3d 490, 493
(10th Cir.1998).


[1]  [2]  [3]  Federal law of claim preclusion applies.
See Murdock v. Ute Indian Tribe of Uintah & Ouray
Reservation, 975 F.2d 683, 687 (10th Cir.1992) (citing,
inter alia, Restatement (Second) of Judgments § 87, at
314 (1982) (“Federal law determines the effects under the
rules of res judicata of a judgment of a federal court.”)).
Claim preclusion requires: (1) a judgment on the merits
in the earlier action; (2) identity of the parties or their
privies in both suits; and (3) identity of the cause of action


in both suits. 4  See King, 117 F.3d at 445. *1227  The
parties agree that the first two elements are present. The
issue here is whether the Wrongful Discharge Action is
sufficiently similar to the Overtime Action to warrant the
operation of claim preclusion. Yapp argues that his two
suits are rooted in different transactions. Excel argues
that all claims arising from an employment relationship
constitute a single transaction or a series of sufficiently
connected transactions for purposes of claim preclusion.


[4]  This court has adopted the transactional approach
of the Restatement (Second) of Judgments in determining
what constitutes identity of the causes of action. See
Petromanagement Corp. v. Acme–Thomas Joint Venture,
835 F.2d 1329, 1335–36 (10th Cir.1988). The transactional
approach provides that a claim arising out of the same
“transaction, or series of connected transactions” as
a previous suit, which concluded in a valid and final
judgment, will be precluded. Restatement (Second) of
Judgments § 24 (1982) [hereinafter “Restatement”]; see
also Nwosun v. General Mills Restaurants, Inc., 124
F.3d 1255, 1257 (10th Cir.1997) (“[A] cause of action
includes all claims or legal theories of recovery that arise
from the same transaction, event, or occurrence.”). What
constitutes the same transaction or series of transactions
is “to be determined pragmatically, giving weight to
such considerations as whether the facts are related in
time, space, origin, or motivation, whether they form
a convenient trial unit, and whether their treatment as
a unit conforms to the parties' expectations or business
understanding or usage.” Restatement § 24; see also King,
117 F.3d at 445.
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The transactional test has been rearticulated by courts in a
variety of ways, most of which focus upon whether the two
suits are both based upon a discrete and unitary factual
occurrence. For example, the First Circuit queries whether
both suits depend upon “the same operative nucleus of
fact.” Kale v. Combined Ins. Co. of Am., 924 F.2d 1161,
1166 (1st Cir.1991). The Seventh Circuit assesses whether
the two claims “are based on the same, or nearly the same,
factual allegations.” Herrmann v. Cencom Cable Assocs.,
Inc., 999 F.2d 223, 226 (7th Cir.1993). Some courts focus
upon whether the two suits seek to redress the same
injury. See, e.g., Kale, 924 F.2d at 1166 (noting as part of
*1228  transactional test whether suits “sought redress for


essentially the same basic wrong”).


In a case factually indistinguishable from the one here,
this court concluded that the transactional test was
met because “the ‘claims' in each case were predicated
on [plaintiff's] employment.” See Clark v. Haas Group,
Inc., 953 F.2d 1235, 1239 (10th Cir.1992). The plaintiff
Clark first sued her former employer under the FLSA,
seeking to recover unpaid overtime compensation. See
id. at 1236. Three months after the issuance of a
stipulated order dismissing the action with prejudice, the
plaintiff again sued her former employer, this time for


wrongful termination 5  under the Age Discrimination
in Employment Act and for violations of the Equal
Pay Act. See id. The case proceeded to trial on the
ADEA issue only. See id. at 1237. On appeal, this court
held that the district court erred in failing to hold that
the plaintiff's second claim was precluded by the first
since both were based upon a single transaction: the
employment relationship. See id. at 1239.


The pertinent facts of Clark and the case here are
identical: both plaintiffs first sued their former employers
for unpaid overtime compensation under the FLSA,
and then both plaintiffs subsequently sued their former
employers for wrongful discharge. The court in Clark
eliminated all ambiguity in the meaning of “transaction”
in this factual context: it stated that “the ‘transaction’
was Clark's employment.” Id. No other court applying
the transactional test has held that suits arising from
the same employment relationship are thereby necessarily


grounded upon the same transaction. 6  This panel,
however, cannot overrule Clark. See United States v.
Foster, 104 F.3d 1228, 1229 (10th Cir.1997) (noting rule
that one panel cannot overrule another). Consequently,


we are not free to transactionally distinguish wrongful
termination claims from those claims arising out of the
employment but before and unrelated to the discharge.


B. Dissent
The dissent argues that the district court's order denying
Excel's motion to consolidate rescues Yapp from claim
preclusion otherwise dictated by Clark because he was
somehow deprived of a full and fair opportunity to litigate


the Wrongful Discharge Action. 7  The dissent is propped
on two concepts: an immunization of the Wrongful
Discharge Action from claim preclusion by the district
court in its order denying Excel's motion to consolidate,
and Yapp's reliance on that order to *1229  preserve the
claim. Both props, however, are illusory.


Ironically, the very court order purportedly depriving
Yapp of his opportunity to litigate was the work
of his own advocacy in opposing the motion to
consolidate. The district court's order merely maintained
the very procedural status Yapp himself sought, i.e.,
separate lawsuits. This offending court order was both
interlocutory and discretionary, and thus subject to
reconsideration. See Fed.R.Civ.P. 42; Fields v. Atchison,
Topeka & Santa Fe Ry. Co., No. Civ. A. 95–4026,
1996 WL 109536, at *1 (D.Kan. Feb.7 1996) (citing
Shump v. Balka, 574 F.2d 1341, 1344 (10th Cir.1978))
(holding that grant or denial of motion to consolidate is
discretionary). Nevertheless, although Yapp realized and


even acknowledged to Excel 8  the risk of claim preclusion
prior to settling the Overtime Action, he made no effort
to have the district court revisit its interlocutory and
discretionary order either to add language preserving his
Wrongful Discharge Action or to unwind the maintenance
of separate lawsuits. Instead, along with the risk of claim
preclusion, Yapp took the $14,000 in settlement. It is thus
difficult to label this particular court order as the culprit
in denying Yapp a full and fair opportunity to be heard.


Although the dissent eschews reliance upon Restatement
§ 26(1)(b), providing an exception to the application of
claim preclusion when the district court has “expressly
reserved the plaintiff's right to maintain the second
action” (emphasis added), the tenor of its argument and
its reliance upon Louis Cook Plumbing & Heating, Inc.
v. Frank Briscoe Co., 445 F.2d 1177 (10th Cir.1971),
suggests otherwise. See Dissent at 1233–34. The dissent
treats Louis Cook as standing for the proposition that a
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district judge may impliedly reserve a plaintiff's subsequent
action. See Dissent at 1233–34. First, we note that Louis
Cook is of questionable precedential value because it
recited a test for claim preclusion inconsistent with the
transactional test adopted by this court seventeen years
later in Petromanagement. See Louis Cook, 445 F.2d
at 1179. Second, the crux of Louis Cook 's holding is
more consistent with an exception to claim preclusion
articulated by the Restatement which provides relief to a
plaintiff who was jurisdictionally barred in the first cause
of action from asserting certain claims.  See Restatement
§ 26(1)(c); see also Charles Alan Wright et. al., Federal
Practice & Procedure § 4412 (2d ed.1994) (citing Louis
Cook for the proposition that “[t]here may be some room
to permit a second action if a court erroneously rules that
an entire claim cannot be asserted in the first action”).
Finally, even if Louis Cook could be taken as being
consistent with the § 26(1)(b) exception, unlike the district


court here, 9  the court there did expressly provide, albeit
not in the written judgment, that the first action would not
preclude a second. See Louis Cook, 445 F.2d at 1178.


Finally, Yapp's reliance on the court order was non-
existent and is instead simply a post hoc rationalization.
The record shows that his conduct in settlement of his
Overtime Action was consistent only with the absence of
reliance: Yapp acknowledged the risk of claim preclusion
despite the order and consequently he sought from Excel,
unsuccessfully, an express exclusion of his Wrongful
Discharge Action. At no point in his negotiations
with Excel did Yapp invoke the court's order denying
consolidation. On appeal, Yapp makes only brief and
oblique suggestions of reliance. Moreover, Yapp has never
asserted to this court that the district court's denial of
Excel's motion to consolidate constituted a reservation of
his second action.


Unexpressed but underlying the dissent is a sense that
Yapp is an innocent victim *1230  of claim preclusion and
thus deserving of the court's gentle hand of equity to save
him from his own settlement. The dissent would rewrite
the settlement agreement, the Stipulation, to reinsert
the very language to which Excel objected. In light of
Yapp's acknowledgment and purposeful acceptance of the
risk that claim preclusion would apply to his Wrongful
Discharge Action, he is not entitled to reformation of the
settlement by court order. With his eyes wide open, Yapp
chose to forego a full and fair opportunity to litigate in
order to satisfy his immediate appetite for $14,000. The


lesson of this majority opinion is the only one consistent
with Clark: Yapp was required to try or settle all of
his employment claims, or negotiate with Excel for an
express reservation of the Wrongful Discharge Action in
the Overtime Action settlement agreement.


C. Motion to amend
[5]  This court reviews a trial court's decision whether to


allow amendment of pleadings for abuse of discretion. See
Gillette v. Tansy, 17 F.3d 308, 312 (10th Cir.1994). An
abuse of discretion may be found only when the district
court has made an “arbitrary, capricious, whimsical, or
manifestly unreasonable judgment.” FDIC v. Oldenburg,
34 F.3d 1529, 1555 (10th Cir.1994) (quotation omitted).
The Federal Rules of Civil Procedure provide that a
court should freely grant leave to amend when justice so
requires. See Fed.R.Civ.P. 15(a).


[6]  Yapp's argument that the district court abused its
discretion by allowing Excel to amend its answer is
twofold: (1) Excel acted in bad faith by failing to allege
claim-splitting at any time earlier in the litigation; and
(2) Excel waived its right to assert claim preclusion.
Yapp's bad-faith argument asserts that Excel never put
Yapp on notice that it thought the two suits constituted
claim-splitting. Instead, Yapp asserts, Excel engaged in
a “carefully orchestrated campaign” to lull Yapp into
thinking that the Motion to Dismiss the Overtime Action
would have no effect on the Wrongful Discharge Action
until after the ten-day deadline had passed for Yapp to file
a Rule 59 motion in the Overtime Action.


[7]  The proposed but unadopted settlement agreement 10


and the letter sent by Yapp's counsel to Excel on


September 9, 1997, 11  do not constitute a waiver by Excel
of its right to assert claim preclusion as a defense in the
Wrongful Discharge Action. Yapp's counsel had a duty
to be vigilant to the strategic nuances of litigation, which
includes the ubiquitous multiple-litigation pitfall of claim
preclusion.


Yapp's remaining waiver arguments were never made
to the district court. In his Response to Defendant's
Motion to Supplement Answer and Final Pretrial Order
to Assert Additional Affirmative Defense, Yapp argued
only that Excel's dealings with him in settling the Overtime
Action evinced bad-faith conduct. He never mentioned
or suggested Excel's failure to raise claim-splitting earlier
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in the litigation. Similarly, during a pretrial hearing on
October 9, 1997, Yapp only asserted the alleged bad-faith
behavior and never once suggested failure by Excel to raise
claim-splitting earlier in this litigation.


[8]  This court does not address issues that were not
properly raised before the district court. See Rademacher
v. Colorado Ass'n of Soil Conservation Dists. Med. Benefits
Plan, 11 F.3d 1567, 1571 (10th Cir.1993). Accordingly, in
the war of the waivers, Yapp loses. This court can find no
abuse of discretion by the district court in allowing Excel
to amend its pleadings to include the affirmative defense
of claim-splitting.


D. Rule 60(b) motion
[9]  [10]  A district court's decision to grant or deny a


Rule 60(b) motion is reviewed for an abuse of discretion.
See *1231  Stubblefield v. Windsor Capital Group, 74
F.3d 990, 994 (10th Cir.1996). Relief under Rule 60(b),
however, is “extraordinary and may only be granted
in exceptional circumstances.” See Cashner v. Freedom
Stores, Inc., 98 F.3d 572, 576 (10th Cir.1996) (quotation
omitted).


[11]  Yapp's 60(b) motion pleaded for relief from the
September 11, 1997, Order of Dismissal with Prejudice
in the Overtime Action. Yapp asserted that he was due
relief under Rules 60(b)(1), (3), and (6), which provide
relief to a party from final judgment for: (1) mistake,
inadvertence, surprise, or excusable neglect; (3) fraud,
misrepresentation, or other misconduct of an adverse
party; and (6) any other reason justifying relief from
the operation of the judgment. In denying Yapp's 60(b)
motion, the district court stated:


Plaintiff chose to bring these actions
separately. A Motion to Consolidate
was denied, at Plaintiff's request....
The Stipulation filed with the Court
did not mention [the Wrongful
Discharge Action]. Whatever effect
that Stipulation may have on the
related case, it is clear that the
parties reached an agreement to
dismiss [the Overtime Action] with
prejudice.


[12]  [13]  Rule 60(b)(1) motions premised upon mistake
are intended to provide relief to a party in only two


instances: (1) when the party has made an excusable
litigation mistake or an attorney in the litigation has
acted without authority; or (2) when the judge has
made a substantive mistake of law or fact in the final
judgment or order. See Cashner, 98 F.3d at 576 (citing
7 James Wm. Moore et. al., Moore's Federal Practice
¶ 60.22[2] (2d ed.1985)). Excusable litigation mistakes
are not those which were the result of a deliberate and
counseled decision by the complaining party. See id. at
577. Rather, the kinds of mistakes remediable under a
Rule 60(b)(1) motion are litigation mistakes that a party
could not have protected against, such as counsel acting
without authority. See id. Thus, a party who simply
misunderstands or fails to predict the legal consequences
of his deliberate acts cannot later, once the lesson is
learned, turn back the clock to undo those mistakes. See
id.; see also Pelican Prod. Corp. v. Marino, 893 F.2d 1143,
1146 (10th Cir.1990) (“Carelessness by a litigant or his
counsel does not afford a basis for relief under Rule 60(b)
(1).”).


Yapp's careless or even simple mistaken reliance upon
the language in the proposed but unsigned settlement
agreement and his September 9, 1997, letter does not
constitute the type of mistake deemed by this court as
excusable. That he twice attempted to have Excel agree
to certain preservation-of-claim language merely shows
that Yapp's decision to move forward with the Motion
to Stipulate as worded was counseled, if unwise. See also
Nemaizer v. Baker, 793 F.2d 58, 61–64 (2d Cir.1986)
(declining to grant Rule 60(b)(1) or (6) relief to party who
later regretted preclusive effect of signed stipulation to
dismiss with prejudice).


[14]  [15]  [16]  Yapp fares no better under Rule 60(b)
(3). He must prove Excel's alleged misconduct by clear
and convincing evidence. See Anderson v. Department of
Health & Human Servs., 907 F.2d 936, 952 (10th Cir.1990).
This he can do only by showing that Excel acted with
“an intent to deceive or defraud the court,” by means of
a “deliberately planned and carefully executed scheme.”
Robinson v. Audi Aktiengesellschaft, 56 F.3d 1259, 1267
(10th Cir.1995) (quotation omitted). All that Yapp has
alleged on appeal is that he may have attempted to
safeguard the Wrongful Discharge Action from claim
preclusion by including claim-preserving language in a
proposed but unsigned settlement agreement and in a
letter to Excel's counsel which went unanswered. Yapp has
proved that Excel played hardball litigation. He has not,
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however, shown that the district court made a clear and
definite error in concluding that Excel's behavior did not
rise to the level of Rule 60(b)(3) misconduct.


*1232  [17]  [18]  [19]  Finally, Rule 60(b)(6) relief is
even more difficult to attain and is appropriate only “when
it offends justice to deny such relief.” Cashner, 98 F.3d at
580 (quotation omitted). The denial of a 60(b)(6) motion
will be reversed “only if we find a complete absence of
a reasonable basis and are certain that the ... decision is
wrong.” State Bank of S. Utah v. Gledhill (In re Gledhill),
76 F.3d 1070, 1080 (10th Cir.1996) (quotation omitted).
As with the other 60(b) subsections, Yapp has failed to
show that the district judge made a definite, clear, or
unmistakable error in denying the Rule 60(b) motion. See
Pelican, 893 F.2d at 1147. Accordingly, we conclude that
the district court did not abuse its discretion and its denial
of the Rule 60(b) motion is affirmed.


III. CONCLUSION


For the foregoing reasons, the judgment of the United
States District Court for the District of Colorado granting
summary judgment to Excel is AFFIRMED.


HENRY, Judge, dissenting.
I respectfully dissent because I believe the district court's
decision—that the interests of judicial economy and an
expeditious trial warranted separate trials in this matter—
makes the application of claim preclusion improper in this
case. This case does not turn on the merits of the plaintiff's
case, or cases. Rather, it simply turns on the fact that when
a court determines to allow claims to proceed separately,
the parties may—indeed should—rely on the court's order.
Any other result would mean that parties may never rely
on a district court's decision to allow separate claims to
be litigated separately, whether the court is motivated
by trial economy, prejudice to the parties, or simple
fairness. The idea that, having convinced the court (maybe
even correctly) that claims should be tried separately, the
plaintiff should subsequently suggest the court reconsider
the issue because there may be a claim preclusion problem
takes away the power of courts to adequately run their
dockets. I also disagree with any suggestion that, even
though a plaintiff has prevailed on a hostile motion to
consolidate (and the defendant has in essence ratified that
ruling by arguing it would be prejudiced by admission of


evidence related to the other matter), he has waived any
right to object to the application of res judicata because he
did not ask the court to reconsider its decision.


Several reasons exist for this conclusion. First, a full and
fair opportunity to present a claim, whether an essential
element or an exception, is essential to any fair application
of claim preclusion. And, just as courts have the power
to expressly limit the preclusive effects of judgments, this
same power is inherent in a court's decision that claims
should be tried separately. Otherwise, the plaintiff, who
is precluded from presenting evidence from the second,
unconsolidated claim in the first law suit, is denied a full
and fair opportunity to litigate the unconsolidated claim
if preclusion is applied. Second, Clark v. Haas Group,
Inc., 953 F.2d 1235 (10th Cir.1992) is of arguable validity,
and a close reading of the case reveals that we are not
required to apply claim preclusion in this case under
Petromanagement Corp. v. Acme–Thomas Joint Venture,
835 F.2d 1329 (10th Cir.1988). Finally, any settlement of
such a claim must be construed to effect the intention
of the parties, and it is clear from this record that the
settlement did not reflect Mr. Yapp's willingness to waive
the second claim.


I. Full and Fair Opportunity and the
Court's Power to Limit Preclusion


A. Full and Fair Opportunity


The majority argues that the requirement of “full and fair
opportunity to litigate” is an “exception.” See majority
opinion at note 4. However, the district court and
the parties believed that it was an “element” of claim
preclusion. See Aplt's App., vol. I, at 251 (THE COURT:
“The parties agree, and I don't think there is any dispute
as to the elements of the res judicata, final judgment
on the merits, the *1233  same parties, a full and fair
opportunity to litigate, and the same cause of action.”)
(first and third emphasis added). Further, the Supreme
Court has stated, and we have held, that application of
claim preclusion requires a full and fair opportunity to
litigate. See Kremer v. Chemical Constr. Corp., 456 U.S.
461, 481 n. 22, 102 S.Ct. 1883, 72 L.Ed.2d 262 (1982)
(“While our previous expressions of the requirement
of a full and fair opportunity to litigate have been in
the context of collateral estoppel or issue preclusion,
it is clear ... that invocation of res judicata or claim
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preclusion is subject to the same limitation.”); Nwosun
v. General Mills Restaurants, Inc., 124 F.3d 1255, 1257
(10th Cir.1997) (stating that the fourth factor necessary
for claim preclusion is “a full and fair opportunity to
litigate”), cert. denied, 523 U.S. 1064, 118 S.Ct. 1396, 140
L.Ed.2d 654 (1998).


I am not sure whether a full and fair opportunity is an
element, or an exception, or if it is an exception, whether it
should nonetheless be treated like an element. Regardless,
a full and fair opportunity to litigate is essential to the
application of claim preclusion. Professor Wright notes:


The central proposition of res
judicata remains, as it has always
been, that a party who has had a full
opportunity to present a contention
in court ordinarily should be denied
permission to assert it on some
subsequent occasion.


Charles Alan Wright, Law of Federal Courts § 100A
(4th ed.1983) (quotation omitted). Like the majority,
Professor Wright indicates that a full and fair opportunity
is sometimes called an “exception,” however, he concludes
that it is nevertheless essential:


Neither claim preclusion nor issue
preclusion can apply unless the party
against whom preclusion is asserted
had a “full and fair opportunity”
to litigate the claim or issue in the
first action. This is recognized in
the exceptions to the rule of claim
preclusion.


Id. (citing Kremer, 456 U.S. at 481 n. 22, 102 S.Ct. 1883).
Thus, I believe that whether it is characterized as an
exception or an essential element, it is clear that a full and
fair opportunity to litigate is essential to the application
of claim preclusion.


In Louis Cook Plumbing & Heating, Inc. v. Frank Briscoe
Co., 445 F.2d 1177 (10th Cir.1971), our court dealt with
this issue. In that case, a contractor had brought a prior
action against the government under the Miller Act, 40
U.S.C. § 270, for labor and material supplied in the
performance of a government contract. At the time of
judgment, in the colloquy between the court and counsel
for the plaintiff, counsel asked the court to enter this


judgment “without prejudice to the plaintiff to file an
action in negligence or on any other theory of law.” Id. at
1178. In response, the trial judge replied, “No, I would not
care to put that in the formal judgment. I have in essence
said that in my findings, and I think it is clear, that the
whole basis of the court's decision is purely the liability of
the defendants under the Miller Act Bond, and nothing
else.” Id.


This court then considered a subsequent action, related to
the same project, in which the defendant-appellee raised
the defenses of res judicata, estoppel, election of remedies,
and waiver. Below, the trial judge—similarly to this case
—had ruled that the plaintiff's claims were barred by the
judgment in the prior Miller Act case. In reversing the
decision below, our court concluded:


We also conclude that the doctrine
of res judicata does not bar
appellant Cook's present action....
We fully recognize that even though
the existence of a separate cause
of action sometimes may not be
dispositive of the issue of res
judicata, such rule cannot apply here
because Cook was actually denied
the right to litigate any issue in
the prior action except Miller Act
questions.


Id. at 1179 (emphasis added). Thus, while the judge in
Louis Cook could have expressly reserved the plaintiff's
right to *1234  proceed in the second case, the judge
felt it was unnecessary, that plaintiff's right to proceed
was implicit in his ruling. On appeal, we did not apply
claim preclusion. While it is true that the court found that
the case involved two distinct causes of action, the court
went on to specifically acknowledge that the existence of a
separate cause of action is not always the dispositive issue
in the application of claim preclusion where a party was
actually denied the right to litigate an issue in the prior
action.


B. The District Court has the Power to Control
Preclusion and its Decision Meant the Second


Claim Would Not Be Heard in the First Action.


Again, Professor Wright, this time joined by Professors
Miller and Cooper, states the black-letter law:
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Despite the general rule that a
court cannot dictate preclusion
consequences at the time of deciding
a first action, it should have
power to narrow the ordinary rules
of claim preclusion. A judgment
that expressly leaves open the
opportunity to bring a second action
on specified parts of the claim or
cause of action that was advanced in
the first action should be effective to
forestall preclusion.


18 Wright, Miller & Cooper, Federal Practice and
Procedure § 4413 (1981). Further, the Restatement
(Second) Judgments § 26(1)(b) provides a specifically
defined “exception” to the application of claim preclusion
where the court “has expressly reserved the plaintiff's right
to maintain the second action.” This provision is not
directly applicable in this case as there is no “express”
reservation. However, the comments to this section of the
Restatement explain the practical litigation realities that
require a trial court to be able to dictate the preclusive
effects of a judgment.


It may appear in the course of an
action that the plaintiff is splitting
a claim, but that there are special
reasons that justify his doing so, and
accordingly that the judgment in
the action ought not to have the
usual consequences of extinguishing
the entire claim; rather the plaintiff
should be left with an opportunity
to litigate in a second action that
part of the claim which he justifiably
omitted from the first action.


Restatement (Second) Judgments § 26(1)(b), cmt. b
(emphasis added).


Although the black-letter rule is in the context of a
judgment whose preclusion is expressly limited by the
court, there is no functional difference between such a
judgment and a ruling that the claims are going to be
tried separately. In the case at bar, we have a decision,
expressly made by the district court after argument and
consideration, that Mr. Yapp's causes of action would be
best tried in separate trials, and that the claims would in


fact be tried in separate trials. In its order, the district
court specifically found that the “Plaintiff has stated valid
reasons for filing the two cases separately and separate
trials will be conducive to expedition and economy.”
Aplt's App., vol. II, at 69. Courts clearly have the power
to control the litigation before them, and the plaintiff,
after having convinced the court not to consolidate issues
that would be better tried separately, clearly could not
present arguments and evidence from the second case in
the first action. Further, as discussed supra section III,
the defense moved to exclude evidence from the second
trial from being admitted into the first action because the
evidence was “irrelevant,” would cause “confusion of the
issues,” would “unduly delay” the trial, and would be a
“waste of time.” Aplt's App., vol. I, at 91–92. Under these
circumstances, application of preclusion to countermand
the court's decision that the matters would be best tried
separately clearly results in a failure to provide Mr. Yapp
a “full and fair opportunity to litigate,” an important part
of the “central proposition” of res judicata. The mere fact
that the plaintiff persuaded the court that it made sense
to separate the claims should not foreclose the plaintiff
from continuing to *1235  maintain his second claim, any
more than had the plaintiff persuaded the court to limit
the preclusive effects of its judgment.


II. Clark and Petromanagement


A. Clark


I share my colleagues' concerns about the desirability of
Clark v. Haas Group, Inc., 953 F.2d 1235 (10th Cir.1992).
See majority opinion at note 6, and accompanying
text. However, those concerns aside, I do not find
that Clark is dispositive in this case. Clark applies the
transactional approach to claim preclusion first adopted
by this circuit in Petromanagement Corp. v. Acme–Thomas
Joint Venture, 835 F.2d 1329, 1335 (10th Cir.1988).
However, whether Mr. Yapp's claims constitute the
“same transaction” is only one factor necessary for claim
preclusion. And while it may be true that the district court
erred in denying the defendant's motion to consolidate
under the holding of Clark, as in Petromanagement,
“[w]hether the court abused its discretion in denying [the]
motion to consolidate is not raised in this appeal.” Id.
at 1334. Rather, the dispositive issue before the court is
what the preclusive effect should be of the district court's
ruling that it was proper for the two causes of action to
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be tried separately. In my view, under the facts of this
case, the district court's denial of the motion to consolidate
eliminated the possibility of claim preclusion in the second
action because to conclude otherwise would deny Mr.
Yapp a full and fair opportunity to litigate his wrongful
discharge claim.


B. Petromanagement


I have been unable to find any case law addressing the
preclusive effect of a denial of a motion to consolidate
other than Petromanagement Corp. v. Acme–Thomas
Joint Venture, 835 F.2d 1329, 1335 (10th Cir.1988).
At first blush, one might think that the holding of
Petromanagement would require the application of claim
preclusion in this case.


However, the holding of Petromanagement is very
narrow. In Petromanagement, the plaintiff, an oil and
gas corporation, attempted to use consolidation to add
additional remedies to its already existing breach of
contract action seeking recission and restitution. The
plaintiff filed a second, separate claim for breach of
contract (the same breach by the same parties) seeking
actual and punitive damages. The plaintiff then filed a
motion to consolidate this second claim with its first
claim for recission and restitution “shortly before [the first
action] was scheduled to go to trial.” Petromanagement,
835 F.2d at 1331. The plaintiff argued that the “actions
involve common parties as well as common questions of
law and fact.” Id. at 1332. However, the judge refused
to allow the plaintiff to consolidate the virtually identical
actions because consolidation “would delay the trial” of
the first action. Id. at 1334 (the court further denied
plaintiff's motion to strike the first case from the trial
docket and plaintiff's motion to dismiss the first action
without prejudice). The judge, however, did not address
the merits of the motion to consolidate.


Ultimately, rather than go to trial without punitive
and actual damages being available remedies,
Petromanagement stipulated to a dismissal with prejudice
of the first action. A week later, the defendants moved
to dismiss the second claim on the ground of claim
preclusion. On the issue of claim preclusion, the district
court found that “[b]ased upon plaintiff's admissions
that these claims involve common parties and arise
from a common nucleus of operative facts and upon


plaintiff's contentions that these actions ‘would be most
conveniently tried in one proceeding,’ and that ‘separate
trials of these cases would generate needless expense and
needless demands upon the time and resource of all
parties,’ it is clear under the ‘transactional’ approach ...
that [the second] claim is barred.” Id. at 1332. We upheld
this ruling on appeal, holding that district court's “refusal
to consolidate ... does not eliminate the possibility of claim
preclusion as to the untimely issues excluded.” *1236
835 F.2d at 1334 (emphasis added). But that ruling is
inapposite here.


The key distinction between Petromanagement and the
present case is that in Petromanagement, in ruling on
the motion to consolidate, the judge never substantively
ruled that the two cases should be tried in separate
trials. Rather, the judge denied consolidation because the
motion to consolidate was untimely and would delay trial.
Undoubtedly, Petromanagement, if it had not waited until
the eve of trial, certainly could have litigated the actual
and punitive damages issues in the claim for recission
and restitution—those remedies were based on the same
underlying breach of contract by the same parties.


In the present case, however, the district court
substantively determined that the two cases would best
be tried in separate trials. After this ruling, both parties
were precluded from raising the issues presented by Mr.
Yapp's wrongful discharge claim in the overtime action
—these claims were proceeding in separate trials. Thus,
Petromanagement 's decision that the second action was
precluded with respect to untimely issues is distinguishable
from this case, where the motion was timely and district
court addressed and rejected the defendant's motion to
consolidate on the merits. While it may be true that Mr.
Yapp could have filed both cases in the same lawsuit, once
a court determines on the merits that a claim will be tried
in a separate suit, the claim is not one that “was or could
have been litigated” and, therefore, I believe Mr. Yapp
could not, and did not, have a full and fair opportunity to
litigate the excluded claim.


III. Waiver & Intent of the Parties


The majority implies that Mr. Yapp waived his right
to argue for a full and fair opportunity to litigate and
emphasizes the fact that Mr. Yapp could have asked the
court to “revisit” its “discretionary” order that the two
claims would best be tried separately. Unquestionably,
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this would have resolved the issue. However, it is not
the burden of a plaintiff to anticipate, raise, and negate
affirmative defenses for which the defendant clearly has
the burden. See, e.g., Nwosun v. General Mills Restaurants,
Inc., 124 F.3d 1255, 1257 (10th Cir.1997) (“Res judicata
is an affirmative defense on which the defendant has
the burden to set forth facts sufficient to satisfy the
elements.”), cert. denied, 523 U.S. 1064, 118 S.Ct. 1396,
140 L.Ed.2d 654 (1998); see also Fed.R.Civ.P. 8(c) (“In
pleading to a preceding pleading, a party shall set forth
affirmatively ... affirmative defense[s]”). If anything, the
failure of the defendant to raise the issue of claim
preclusion in the first proceeding and its omission as a
defense from its original answer should be the potential
waiver.


The defense, however, not only did not raise the issue
of res judicata in the first lawsuit, it took advantage of
the trial court's decision that the claims would best be
tried in separate law suits when it was to its advantage.
In the first action, after the claims had been split,
the defendant essentially confirmed the district court's
conclusion regarding consolidation by filing a motion
to exclude evidence from the second action (wrongful
discharge), from being admitted into the first action
because the evidence was “irrelevant” and prejudicial
because it would cause “confusion of the issues,” would
“unduly delay” the trial, and would be a “waste of time.”
Aplt's App., vol. I, at 91–92. Then, after settlement and
dismissal, the defense seized the opportunity to again
reverse positions and essentially argue that the prejudicial,
irrelevant, confusing evidence in the second case should
have been presented in the first case.


Finally, the record reflects that had the district court
changed its ruling, Mr. Yapp would not have accepted
the settlement offer. In a letter to the defendant, Mr.
Yapp's counsel expressly stated that it was accepting the
$14,000.00 for the overtime action only. The letter states
in pertinent part:


Mr. Yapp has decided to authorize us to file
the Stipulation For Dismissal in this matter, in
consideration of Excel's *1237  Fourteen–Thousand–
Dollar ($14,000) payment.


This will serve as notice that in seven (7) days from the
date of this correspondence, we will disburse the funds
represented by the two checks your office forwarded to
us.... It is our understanding that the dismissal of this


matter will only determine the claims set forth in Civil
Action No. 96–S–1350 [the overtime action], in the U.S.
District Court for the District of Colorado.


. . . . .


If you have any objections to the contents of this letter,
please notify me of the same no later than September 16,
1997, after which time we will disburse to ourselves and
our client the checks forwarded in settlement of Civil
Action No. 96–S–1350.


Aplt's App., vol. I, at 173 (emphasis added). The record
does not reflect, and the parties do not argue, that the
defendant or his attorney responded with any objections.


It is clear from the letter that Mr. Yapp did not intend
to settle the second claim, and the general rule regarding
consent judgments is that the intent of the parties should
control their preclusive effect:


Consent judgments entered upon settlement by the
parties may assume forms that range from simple
orders of dismissal with or without prejudice to
detailed decrees. Whatever form is taken, the central
characteristic is that the court has not actually resolved
the substance of the issues presented....


The basically contractual nature of consent judgments
has led to general agreement that preclusive effects
should be measured by the intent of the parties.


18 Wright, Miller & Cooper, Federal Practice &
Procedure § 4443 (1981). While it is true that “consent
judgments ordinarily support claim preclusion but not
issue preclusion,” see id., a consent judgment cannot, in
my opinion, support claim preclusion or issue preclusion
where there was not a full and fair opportunity to litigate,
a problem compounded in this case by the fact that the
plaintiff did not intend the preclusive effects the majority's
opinion places on the consent judgment. Moreover, the
fact that the parties could not agree to specific language
for a detailed consent judgment (hence the simple order
of dismissal in this case) does not somehow operate to
waive plaintiff's right to a full and fair opportunity to
litigate the excluded claim. Both parties chose to proceed
without a detailed decree, equally risking an adverse
outcome. And, in my opinion, given the district court's
ruling that judicial efficiency warranted separate trials,
it was necessary for the defendant in this case to include
specific preclusive language in the consent decree or other
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settlement agreement, in order to avoid the plaintiff's right
to a full and fair opportunity to litigate the excluded claim.


V. Conclusion


According to the Supreme Court, res judicata “has the
dual purpose of protecting litigants from the burden of
relitigating an identical issue with the same party or his
privy and of promoting judicial economy by preventing
needless litigation.” Parklane Hosiery Co., Inc. v. Shore,
439 U.S. 322, 326, 99 S.Ct. 645, 58 L.Ed.2d 552 (1979)
(cited with approval in 18 Wright, Miller & Cooper, supra
§ 4403). For the reasons stated above, I simply fail to
see how these purposes are effectuated by applying claim
preclusion in this case. This was one of those relatively rare
cases where the judge ruled that the claims should be tried
separately for the purpose of promoting judicial economy
—evidently agreeing with the defendant's later argument
that the evidence in the second case was “irrelevant”
and prejudicial because it would cause “confusion of the
issues,” would “unduly delay” the trial, and would be a
“waste of time.” Aplt's App., vol. I, at 91–92. Thus, the
judge felt and ruled that the claims were not identical
when he denied appellant's motion to consolidate—had
they been the identical issue with the same parties, he
would have granted the motion to consolidate. While
Professors *1238  Wright, Miller and Cooper caution
about creating uncertainty in the doctrine of res judicata
“in an effort to achieve individualized justice,” 18 Wright,
Miller & Cooper, Federal Practice & Procedure § 4430,
they also acknowledge that there is a risk associated
with the judicial desire for general, broadly applicable
rules regarding claim preclusion that do not take into
consideration the practical realities of litigation:


To the extent that the newer
[broader] rules force litigants
to take advantage of improved
procedural opportunities for more
comprehensive and effective initial
litigation they represent a desirable
process of continually adapting
basic policies to new circumstances.
There is a risk, however, that courts
may lose sight of the irrational
tactical realities that often counsel
freedom for litigants to choose
whether it is better to forego the
possibility of a single comprehensive
suit. Contemporary concern for
judicial efficiency may augment this
risk. Balancing these opportunities
and risks will prove one of the major
challenges to res judicata doctrine
as it evolves in the years to come.
The choices to be made will be
complicated by the desirability of
achieving general rules.


Id. The majority's position is clearly on one side of this
legitimate divide and I am on the other. As I have lost this
round, I might ask for reconsideration—a proper thing to
do, in my opinion, but only when you lose.


All Citations


186 F.3d 1222, 138 Lab.Cas. P 33,924, 44 Fed.R.Serv.3d
1370, 5 Wage & Hour Cas.2d (BNA) 872, 1999 CJ C.A.R.
4721


Footnotes
1 Although the parties use the term “res judicata,” for purposes of clarity, this court employs the term “claim preclusion”


instead. See Migra v. Warren City Sch. Dist. Bd. of Educ., 465 U.S. 75, 76 n. 1, 104 S.Ct. 892, 79 L.Ed.2d 56
(1984) (discussing why “claim preclusion” and “issue preclusion” are preferred over terms “res judicata ” and “collateral
estoppel”).


2 Paragraph D of the proposed settlement agreement stated: “Except as specifically stated herein, this Waiver and Release
Agreement is not intended to release, settle, or discharge Excel from any claims, demands, causes of action, or other
rights asserted in [the Wrongful Discharge Action], now pending in the United States District Court for the District of
Colorado.” Because Excel apparently objected to the inclusion of this language, a proposed settlement agreement was
never signed. Instead, the parties accomplished the settlement by means of the Stipulation for Dismissal with Prejudice.


3 In a letter dated September 8, 1997, Excel reiterated that the “fundamental terms of the settlement agreed upon were a
payment of $14,000 in exchange for the dismissal of the case with prejudice.” Yapp's counsel responded the next day
with a letter which stated in part: “It is our understanding that the dismissal of [the Overtime Action] will only determine
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the claims set forth in [the Overtime Action].” The letter also stated, “If you have any objections to the contents of this
letter, please notify me of the same no later then September 16, 1997.” Excel never responded to the letter.


4 Generally, Supreme Court precedent, Tenth Circuit precedent, and the majority of circuit courts note only three
requirements in the initial determination of whether claim preclusion may apply. See Rivet v. Regions Bank of La., 522
U.S. 470, 118 S.Ct. 921, 925, 139 L.Ed.2d 912 (1998) (“Under the doctrine of claim preclusion, ‘[a] final judgment on the
merits of an action precludes the parties or their privies from relitigating issues that were or could have been raised in that
action.’ ”) (quoting Federated Dep't Stores, Inc. v. Moitie, 452 U.S. 394, 398, 101 S.Ct. 2424, 69 L.Ed.2d 103 (1981));
King v. Union Oil Co. of Cal., 117 F.3d 443, 445 (10th Cir.1997); Driver Music Co. v. Commercial Union Ins. Cos., 94 F.3d
1428, 1435 (10th Cir.1996);  Massachusetts Sch. of Law at Andover, Inc. v. ABA, 142 F.3d 26, 37 (1st Cir.1998); Board
of Trustees of Trucking Employees v. Centra, 983 F.2d 495, 504 (3rd Cir.1992); Jones v. SEC, 115 F.3d 1173, 1178 (4th
Cir.1997); Roboserve, Inc. v. Kato Kagaku Co., 121 F.3d 1027, 1034 (7th Cir.1997); Cabrera v. City of Huntington Park,
159 F.3d 374, 381 (9th Cir.1998); Pleming v. Universal–Rundle Corp., 142 F.3d 1354, 1356 (11th Cir.1998); Stanton v.
District of Columbia Court of Appeals, 127 F.3d 72, 78 (D.C.Cir.1997). Other courts articulate four elements, but include
as the fourth element a requirement that the prior court was of competent jurisdiction. See Costner v. URS Consultants,
Inc., 153 F.3d 667, 673 (8th Cir.1998); Corbett v. MacDonald Moving Servs. Inc., 124 F.3d 82, 88 (2d Cir.1997); Bradley
v. Armstrong Rubber Co., 130 F.3d 168, 179 (5th Cir.1997).


Occasionally, however, reference is made to a “full and fair opportunity to litigate” as a requirement for claim preclusion.
See, e.g., Nwosun v. General Mills Restaurants, Inc., 124 F.3d 1255, 1257 (10th Cir.1997). The three requirements
referenced in the text, however, are in most circumstances all that are necessary for a principled application of the
doctrine of claim preclusion. Consequently, the absence of a full and fair opportunity to litigate should be treated as
an exception to the application of claim preclusion when the three referenced requirements are otherwise present. Cf.
Kremer v. Chemical Constr. Corp., 456 U.S. 461, 481 n. 22, 102 S.Ct. 1883, 72 L.Ed.2d 262 (1982) (characterizing, in
dicta, a full and fair opportunity to litigate as a “limitation” on the application of claim preclusion).


5 The decision does not expressly state that the ADEA claim was premised on wrongful termination. See Clark v. Haas
Group, Inc., 953 F.2d 1235, 1237 (10th Cir.1992). Because the complainant sought and the jury awarded front pay,
however, the ADEA claim was necessarily based upon wrongful termination. See Spulak v. K Mart Corp., 894 F.2d 1150,
1157–58 (10th Cir.1990) (stating that front pay is awarded when reinstatement is not appropriate; both are remedies for
wrongful discharge).


6 Some courts have addressed cases in which multiple suits arose from the same employment relationship and have
concluded that the second suit was not precluded by the first because it was grounded upon a different transaction. See,
e.g., Doe v. Allied–Signal, Inc., 985 F.2d 908, 914–15 (7th Cir.1993) (holding suits premised upon different transactions
when first suit against employer arose from rape of employee on work premises and second suit arose from employer's
misrepresentations about plaintiff's status as an employee); Kent County Bd. of Educ. v. Bilbrough, 309 Md. 487, 525
A.2d 232, 239–40 (1987) (expressly rejecting classification of employer-employee relationship as same transaction for
claim preclusion purposes). Additionally, courts have precluded second suits brought by former employees because both
suits were predicated upon the same discrete event, such as the employee's wrongful discharge, rather than the entirety
of the employment relationship. See, e.g., Kale v. Combined Ins. Co. of Am., 924 F.2d 1161, 1166 (holding that claim
preclusion applied because both suits stemmed from plaintiff's termination); Langston v. Insurance Co. of N. Am., 827
F.2d 1044, 1047 (5th Cir.1987) (same); Nwosun, 124 F.3d at 1257 (same); King, 117 F.3d at 445 (same).


7 See supra note 4.


8 See supra, notes 2 & 3.


9 Neither party had raised the issue of claim preclusion prior to or during the motion to consolidate and the court's order
denying consolidation because doing so would be “conducive to expedition and economy” reflects that claim preclusion
was not an issue at this point in the litigation.


10 See supra, note 2.


11 See supra, note 3.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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IN THE THIRD JUDICIAL DISTRICT COURT 


OF SALT LAKE COUNTY 
STATE OF UTAH 


 


SALT LAKE CITY CORPORATION, ET AL. 
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ANSWER AND 
COUNTERCLAIM OF 


DEFENDANTS BUTLER AND 
HAIK 


TO AMENDED PETITION OF 
SALT LAKE CITY AND 


METROPOLITAN WATER 


Vs. 
: 


: 
 


KENT L. JONES, ET AL. 
: 


: 
Case No.  140900915 


Respondents – Defendants. 
: 


: 
Judge: Andrew Stone 


   
Respondents-Defendants Mark C. Haik (“Haik”) and The Butler Management Group 


(“Butler”) (collectively, “Defendants”) answer the Amended Petition for Judicial Review and 


Complaint of Salt Lake City Corporation and Metropolitan Water District of Salt Lake & Sandy 


(the “Amended Petition”) as follows: 


1. Defendants deny the allegations of 10, 14, 15, 16, 17, 18, 19, 20, 21, 23, 24, 25, 


26, 28, 30, 32, 34, 37, 38, 73, 78, 79, 82, 91, 92, 94, 119, 120, 121, 122, 123, 125, 126, 127, and 


140 of the Amended Petition. 
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2. Defendants lack knowledge or information sufficient to form a belief as to the 


truth of the allegations of paragraphs 5, 6, 7, 8, 9, 27, 40, 41, 42, 43, 52, 53, 59, 60, 74, 75, 80, 


81, 83, 84, 85, 87, 90, 93,  and 128 through 139 of the Amended Petition and therefore denies the 


same. 


3. Answering paragraph 1 of the Amended Petition, Defendants admit the State 


Engineer held hearing on Change Applications a28545 and a28548 and the petition purports to 


appeal decisions approving those applications; Defendants allege they were not parties to those 


proceedings and lack knowledge and information sufficient to form a belief as to the other 


allegations and therefore deny the same. 


4. Answering paragraph 2 of the Amended Petition, Defendants admit the District 


Court may hear proper, timely appeals of decisions of the State Engineer. 


5. Defendants admit the allegations of paragraphs 3 and 100 of the Amended 


Petition. 


6. Answering paragraph 4 of the Amended Petition, Defendants admit Kent Jones is 


the Utah State Engineer and his address. 


7. Answering paragraph 11 of the Amended Petition, Defendants admit venue 


pursuant to Utah Code §78B-3-307 but deny jurisdiction. 


8. Answering paragraph 12 of the Amended Petition, Defendants admit ownership 


of water rights quieted in their favor in Haik v. Sandy City, 2011 UT 26 (Utah 2011), including 


rights held by Tolton and Maack. 


9. Answering paragraph 13 of the Amended Petition, Defendants admit ownership 


of water rights decreed by order of this Court filed June 16, 1910 in Case 4802 and their 


ownership of water rights quieted in their favor in Haik v. Sandy City, 2011 UT 26 (Utah 2011). 
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10. Answering paragraph 22 of the Amended Petition, Defendants admit ownership 


of water rights quieted in their favor in Haik v. Sandy City, 2011 UT 26 (Utah 2011), including 


rights held by Tolton and Maack. 


11. Answering paragraph 29 of the Amended Petition, Defendants admit ownership 


of water rights decreed by order of this Court filed June 16, 1910 in Case 4802; quieted in their 


favor in Haik v. Sandy City, 2011 UT 26 (Utah 2011), including rights held by Tolton and 


Maack; and as approved by orders of the Utah State Engineer and deny the other allegations of 


the paragraph. 


12. Answering paragraph 30 of the Amended Petition, Defendants admit Lynn 


Christensen Biddulph agreed to let others use her water right and her share of the South Despain 


Ditch water whenever not needed and continued that arrangement as her successors while 


awaiting approval by the State Engineer to use the water on their lots and deny the other 


allegations of the paragraph. 


13. Answering paragraphs 33, 95, 96, and 101 of the Amended Petition, Defendants 


admit filing change applications to use water for domestic culinary purposes which are pending; 


protested by Salt Lake City and Metropolitan Water and that appeal of approvals of the State 


Engineer are alleged in this action and deny the other allegations of the paragraph and allege 


Defendants have yet to have hearing such that one cannot characterize the issues or evidence. 


14. Answering paragraph 35 of the Amended Petition, Defendants admit Haik 


appealed denial of approval by the Salt Lake County Board of Health which action is pending in 


the Third Judicial District Court for Salt Lake County, State of Utah, Case 130907518; and deny 


the other allegations of the paragraph. 
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15. Answering paragraphs 36, 97, 98, and 99 of the Amended Petition, Defendants 


admit the State Engineer approved a well application but lack knowledge and information 


sufficient to form a belief as to the truth of the other allegations of the paragraphs. 


16. Answering paragraphs 39, 44, 45, 46, 47, 48, 49, 50, 51, 57, 58, 67, and 76 of the 


Amended Petition, Defendants admit ownership of water rights decreed by order of this Court 


filed June 16, 1910 in Case 4802 and their ownership of water rights quieted in their favor in 


Haik v. Sandy City, 2011 UT 26 (Utah 2011) in accord with that decree. 


17. Answering paragraphs 54, 55, and 56 of the Amended Petition, Defendants admit 


the 1934 Agreement and allege Salt Lake City’s interest excludes the “7,500 GPD to be 


delivered from a pipe from the Murray Penstock under the 1934 contract”. 


18. Answering paragraphs 61, 62, 63, 64, 65, and 66 of the Amended Petition, 


Defendants admit a change application was filed and approved; Defendants allege they were not 


parties to those proceedings and lack knowledge and information sufficient to form a belief as to 


the other allegations and therefore deny the same; Defendants allege the State Engineer approved 


an August 4, 2000 Memorandum Decision Change App. No. 57-7800 (a24463) recognizing the 


application simply returned the right to the original decreed point of diversion thereby correcting 


the State Engineer's files to conform to existing and historical practice; that is predecessors never 


stopped taking water from the pipeline constructed by Salt Lake City under Agreement dated 


August 8. 1934; which recognition and approval no one appealed. 


19. Answering paragraphs 68, 69, and 70 of the Amended Petition, Defendants 


ownership of water rights quieted in their favor in Haik v. Sandy City, 2011 UT 26 (Utah 2011) 


and against any interest of Sandy City and deny the other allegations of the paragraphs and allege 


the decision is binding precedence. 
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20. Answering paragraph 71 of the Amended Petition, Defendants admit Saunders 


and Sweeny, Inc., and The Boyer Company platted Little Cottonwood Subdivision; which plat 


was recorded in the Office of the Salt Lake County Recorder on August 23, 1978 as document 


3157441.   


21. Answering paragraph 72 of the Amended Petition, Defendants admit various 


developers entered into an agreement to collectively build a water system to serve their various 


subdivisions and did so; that Sandy City agreed to operate, maintain and otherwise service the 


developers’ water system in perpetuity; draws water for that system from two wells, known as 


Small Canyon and Big Canyon; which were installed and operating since before 1963; and that 


there is no connection to the piping system constructed by Salt Lake City to the Murray 


Penstock, which is a separate system the operation of which the City has been engaged including 


installation of monitoring devices and flushing of the system; and deny the other allegations of 


the paragraph. 


22. Answering paragraph 77 of the Amended Petition, Defendants admit Lot 31 is a 


parcel in the platted subdivision and allege Salt Lake City and Metropolitan are charged with 


notice Haik is the record owner of that water right use as shown by deeds on file in the Office of 


the Salt Lake County Recorder, documents 11277509 (Lot 12), 11262458 (Lot 13), 11262130 


(Lot 14), and 11267689 (Lot 33).   


23. Answering paragraph 86 of the Amended Petition, Defendants admit Biddulph 


conveyed to Tolton. 


24. Answer paragraphs 88 and 89 of the Amended Petition, Defendants admit the 


State Engineer approved an August 4, 2000 Memorandum Decision Change App. No. 57-7800 


(a24463) recognizing the application simply returned the right to the original decreed point of 
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diversion thereby correcting the State Engineer's files to conform to existing and historical 


practice; that is predecessors never stopped taking water from the pipeline constructed by Salt 


Lake City under Agreement dated August 8. 1934; which recognition and approval no one 


appealed. 


25. Answering paragraph 102 of the Amended Petition, Defendants admit the United 


States Circuit Court of Appeals reversed and remanded for hearing by the State Court appeal of 


the denial of approval by the Salt Lake County Board of Health; which action is pending in the 


Third Judicial District Court for Salt Lake County, State of Utah, Case 130907518; and deny the 


other allegations of the paragraph. 


26. Answering paragraphs 103 through 111 of the Amended Petition, Defendants 


admit Salt Lake City filed a statement of water user’s claim in a general adjudication, claim 57-


8973, asserting a priority for municipal use of 481.635 cfs of Little Cottonwood Creek since 


1848, for which there is no proposed determination and that there are currently eight 


segregations to Salt Lake City approved by the State Engineer:  Water Rights 57-10009, 10010, 


10011, 10012, 10013, 10014, 10015, and 10291; Defendants allege they lack knowledge or 


information sufficient to form a belief as to the truth of the allegations as to the full extent of the 


City’s water rights or its water operations and therefore deny the same. 


27. Answering paragraphs 112 through 117 of the Amended Petition, Defendants 


admit Little Cottonwood Water Treatment Plant is located near the mouth of the Canyon and is 


used to treat Little Cottonwood Creek water; Defendants allege they lack knowledge or 


information sufficient to form a belief as to the truth of the allegations as to the full extent of 


operations of Metropolitan Water or the City and therefore deny the same. 
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28. Answering paragraph 118 of the Amended Petition, Defendants admit Salt Lake 


City contracts with the Town of Alta and Salt Lake County Service Area No. 3 – Snowbird 


pertaining to water supply; Defendants allege they lack knowledge or information sufficient to 


form a belief as to the truth of the allegations as to the full extent of that contracting and service 


and therefore deny the same. 


29. Answering paragraph 124 of the Amended Petition, Defendants admit filing 


change applications to use water for domestic culinary purposes which are pending and that Haik 


appealed denial of approval by the Salt Lake County Board of Health which action is pending in 


the Third Judicial District Court for Salt Lake County, State of Utah, Case 130907518; and deny 


the other allegations of the paragraph. 


30. Defendants deny each and every, allegation set forth in Amended Petition not 


specifically admitted, denied or otherwise qualified. 


AFFIRMATIVE DEFENSE 
THE CITY LACKS STANDING AS A COROLLARY OF  


FAILING TO EXHAUST ADMINISTRATIVE REMEDIES 
 


31. The City failed to pursue or exhaust available, administrative remedies.  The City 


protested Change Application a28541, Water Right 57-10316, filed by Haik and Change 


Application a28537, Water Right 57-10315 filed by Buter Management. A copy of the City’s 


protest is annexed and incorporated by reference as Exhibit 1.  The State Engineer has yet to hold 


hearing on Change Application a28541 or a28537. 


32. The Friends of Alta and the Metropolitan Water District of Salt Lake City and 


Sandy likewise filed protests. 
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33. The Plaintiffs’ contention review of another administrative decisions as to either 


Change Application a28545 or a28548 by the State Engineer allows them to raise any issue on 


appeal as though administrative hearing had already occurred as to Change Applications a28541 


and a28537 mistakenly ignores policy considerations which apply to all administrative decision 


making.  They are obliged to participate at agency level to ensure all who have an interest will 


bring to the agency's attention all relevant facts and considerations at the time the agency makes 


its decision.  That required participation before the State Engineer and the other participants 


enables notice of the identity and concern of interested parties.   


34. The requirement of participation as a prerequisite to standing to appeal is a 


corollary of the doctrine of exhaustion of administrative remedies. It is well settled under this 


doctrine that persons aggrieved by decisions of administrative agencies may not, by refusing or 


neglecting to submit issues of fact to such agencies, by-pass them, and call upon the courts to 


determine matters properly determinable originally by the State Engineer. 


35. Proceeding before the State Engineer affords hearing on Change Application 


a28541, Water Right 57-10316, and a28537, Water Right 57-10315 would deny due process 


guaranteed to Haik and Butler Management pursuant to Article I, section 7 of the Utah 


Constitution.  Butler Management owns Water Right 57-10315 and Haik owns Water Right 57-


10316; the titles to which were adjudicated in their favor Haik v. Sandy City, 2011 UT 26 (Utah 


2011).  That those water rights are the subject of pending change application a28541 and a28537, 


which seek approval to change the points of diversion to serve Butler Management and Haik’s 


lots in Albion Basin Subdivision.  Change Applications a28537 and a28541 constitute property 


rights protected by Article I, section 7 of the Utah Constitution.  Butler Management and Haik 


are entitled the protections of the rights and duties of the state engineer in approving or denying 
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an application for appropriation of water rights and their priority to the use of the water at the 


noted points of diversion.   


AFFIRMATIVE DEFENSE 
THE COURT LACKS JURISDICTION  


UNDER THE DECLARATORY JUDGMENT STATUTE 
DUE TO LACK OF A JUSTICIABLE CONTROVERSY 


 
36. The declaratory judgment statute, Utah Code Ann. § 78-33-1 (2003), is not 


intended to remove the keystone from the State judicial framework--the presence of a justiciable 


controversy--and reconfigure the Court into a forum where the curious or the confused may 


acquire legal guidance. The Declaratory Judgment Statute cannot be so construed as to authorize 


this Court to deliver advisory opinions or pronounce judgments on abstract questions, but there 


must be the invariable justiciable controversy present in such cases. 


37. Article V, §1, of the Utah Constitution bars the Court from exercising powers 


which the Legislature charged the State Engineer to perform as the exclusive method for 


appropriating water; which exclusive method is recognized by the Utah Supreme Court and is 


primary, core or essential to the Executive branch performing its statutory duties.   


38. The ripeness doctrine likewise blocks the court from rendering advisory opinions 


on matters that may not impact the parties to a case.  By requiring a clear factual record prior to 


adjudication, the doctrine also facilitates informed decisions that fit the circumstances of 


individual cases and prevents the court from intruding on functions delegated by the Legislature 


to the State Engineer by unnecessarily ruling  on sensitive constitutional questions.  The 


Plaintiffs mistakenly seek to advance arguments prior to decision by the State Engineer on 


Change Application a28541 based upon Water Right 57-10316 adjudicated in favor of Haik and 
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on Change Application a28537 based upon Water Right 57-10315 adjudicated in favor of Butler 


Management. 


39. As to Change Applications a28537, Water Right 57-10315; and a28541, Water 


Right 57-10316, there exists a difference of opinion regarding the City’s duty to protect, 


maintain and operate water to supply homes imposed by Article XI, §6, of the Utah Constitution 


and water rights already approved by the State Engineer to do so, specifically Water Rights 57-


10013 (a16844) and 57-10015 (a16846). 


40. The Director of Public Utilities of the City signed and the City submitted to the 


State Engineer, Permanent Change Application for Water Right No. 57-10015 (a16846). 


41. The explanatory note in the application for permanent change of water pertaining 


to Water Right No. 57-10015 (a16846) asserted the purpose of the application was to “divert up 


to 15.75 acre feet of water annually for domestic requirement, only, for 35 homes” in Albion 


Basin Subdivision. 


42. The Alta Helena Tunnel, which is located in Albion Basin Subdivision, was a 


source from which water was being drawn for domestic requirements of one or more homes in 


that subdivision and mine is a specified point of diversion for Water Right No. 57-10015 


(a16846). 


43. In Melville v. Salt Lake County, 570 P.2d 687 (Utah 1977), the Utah Supreme 


Court determined that spring in the Alta Helena Tunnel appeared an adequate culinary source 


and was subject to appropriation.  


44. The State Engineer approved the City’s application.  A copy of the State 


Engineer’s approval is annexed and incorporated by reference as Exhibit 2. 
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45. With the approval of the State Engineer, the City appropriated that culinary 


source for the declared purpose of supplying homes in Albion Basin Subdivision. 


46. The State Engineer explicitly approved change of use from agricultural to 


municipal use within Albion Basin Subdivision: 


The applicant has stated in the application that the historic uses are 
municipal.  It appears that the underlying water rights held by the 
irrigation companies and utilized by exchange agreement by the applicant 
are for irrigation.  This change application converts the nature of use from 
irrigation to municipal for 15.75 acre-feet on as addressed in this change. 


 
47. Pursuant to Utah Code § 73-3-10, following receipt of the decision approving 


Water Right No. 57-10015 (a16846), the City was authorized to proceed with the construction of 


the necessary works; take any steps required to apply the water to the use named in the 


application; and perfect the proposed use of 15.75 acre feet annually for domestic requirements 


of up to 35 homes in Albion Basin Subdivision, including the lots owned by Butler Management 


and Haik.   


48. The City admits in judicial filings that “application a16846 allows the City to use 


more than the amount of water described in the 1963 Agreement in Albion Basin”, which 


agreement was referenced in the City’s application. 


49. The 15.75 acre feet equates to more than 400 gallons per day for each of the up to 


35 homes in Albion Basin Subdivision; which quantity is sufficient to meet culinary water 


requirements for single family homes including Haik’s lots. 


50. The Director of Public Utilities of the City signed and the City submitted to the 


State Engineer, Permanent Change Application for Water Right No. 57-10013 (a16844). 
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51. Application No. a16844 initially sought approval to change the points of diversion 


for 296.8 acre feet of water and to change the nature and period of use of water from municipal 


to municipal, irrigation, domestic, and other uses. 


52. On September 28, 1992, the City filed a revised version of this application.  


53. Revised Application No. a16844 changed the heretofore quantity of water from 


296.8 acre feet to 114.375 cfs, which equates to approximately 82,804 acre feet. 


54. Revised Application No. a16844 changed the initial description nature and period 


of use to reference irrigation, domestic, and municipal and to change that nature and period of 


use to include other uses. 


55. Revised Application No. a16844 proposed an increase in quantity of use to 500 


acre feet rather than the initial proposal of 296.8 acre feet. 


56. In signing the change applications, the Director of Public Utilities, LeRoy 


Hooton, understood those quantities of water were the amounts of water on which the City was 


seeking to change points of diversion. 


57. The revised application specifically asserted: “The balance of the rights will 


continue to be used for municipal purposes by Salt Lake City.” 


58. The State Engineer approved the City’s application.  A copy of the State 


Engineer’s approval is annexed and incorporated by reference as Exhibit 3. 


59. Accompanying the City’s applications was a map depicting the Service Area of 


the City within and without its corporate boundary.  A copy of the map is annexed and 


incorporated by reference as Exhibit 4. 
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60. Utah Laws 1973 Chapter 190, entitled “Notice Concerning Proof of 


Appropriation”, approved by the Utah Legislature on March 2, 1973, related to the manner in 


which notice of proof of change was to be given. 


61. As part of an application a municipal applicant was to file proof by a description 


by configuration on a map of the place of use of water and a statement of the purpose, and 


method of use.  This obligation was codified in Utah Code Section 73-3-16 and in effect at the 


time of the filing of the applications by the City. 


62. An official publication of the Division of Water Rights entitled “The Utah Water 


Rights Adjudication” is a manual of guidelines, policies, and procedures.   


63. The adjudication manual provides the following regarding service areas: 


2.   The place of use will be the municipality's service area. The 
service area is defined as the area served by the distribution system which 
is under the control of the municipality plus those areas that have been 
included by approved change application. For example, municipalities 
which market water outside their service area, i.e. which are cross 
connected with other municipalities, must file a change application to 
include the other municipality within its service area. 


 
64. The depicted service area encompasses all property at issue in this matter and also 


includes Albion Basin Subdivision and Butler Management and Haik’s lots within that 


subdivision. 


65. The depicted service area also encompasses the Tolton and Maack properties. 


66. Section 6 of Article XI prohibits the City from alienating any water rights or 


sources of water supply it owns or controls and mandates those rights and sources “shall be 


preserved, maintained and operated by it for supplying its inhabitants with water at reasonable 


charges”.   
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67. Applied to Water Rights 57-10013 (a16844) or 57-10015 (a16846), the City is 


charged with preserving, maintaining, and operating those water rights for supplying water 


including, specifically, for up to 35 homes in the Albion Basin Subdivision which includes 


Butler Management and Haik’s lots and the Tolton or Maack properties a short distance away. 


68. Despite approvals of the State Engineer to supply water to Butler Management 


and Haik’s homes, and constitutional duty to do so, the City refuses to supply water to Haik, and 


to Tolton and Maack. 


69. As to Haik, the Director sent a letter to the Salt Lake Valley Health Department 


dated May 23, 2011.  A copy of the City’s letter is annexed and incorporated by reference as 


Exhibit 5.   


70. In the letter, the Director asserted: 


The Albion Basin Subdivision is currently allowed water use under a 
water Agreement dated May 22, 1963 between Canyonlands, Inc. and Salt 
Lake City, as the successor in interest to the Little Cottonwood Water 
Company. The amount of water allowed under the contract cannot exceed 
50 gallons per day per connection. 
 


71. The City admits “application a16846 allows the City to use more than the amount 


of water described in the 1963 Agreement in Albion Basin” (Appellees’ Response Brief, Doc. 


No. 01019097685 “Resp. Brief”, p. 19). 


72. Moreover, in May 2008, Jeffery Niermeyer, who succeeded LeRoy Hooton, as 


Director of Public Utilities for the City; filed an affidavit in the Third Judicial District Court for 


Salt Lake County, State of Utah.  An excerpt of Niermeyer’s filed affidavit is annexed and 


incorporated by reference as Exhibit 6. 
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73. The Director in Paragraphs 42 and 43 of the statement under penalty of perjury 


asserted: 


42)  On January 18, 1972 Canyonlands, Inc., filed a Statement of lntent 
to Dissolve with the then acting Office of Secretary of State. (See Exhibit 
A, Statement of Intent to Dissolve Canyonlands, Inc.) 
 
43)  On June 19, 1972, Canyonlands, Inc., filed its Articles of 
Dissolution with the Office of Secretary of State. (See Exhibit B, Articles 
of Dissolution of Canyonlands, Inc.) 


 
74. A reasonable inference of the sworn statement is that the Director actually knew 


of the dissolution of Canyonlands. 


75. The Director further explicitly asserted under penalty of perjury in Paragraph 90b 


as follows: 


Although the purpose of the LCWC/Canyonlands contract was to provide 
water for 35 cabins in the Albion Basin Subdivision, the contractual 
obligations of LCWC were limited to 50 gallons per unit per day.  Salt 
Lake City has long regarding any remaining obligations under this 
contract as being impracticable because the legal entity with whom the 
contract was made has long ceased to exist and the basic purpose of the 
contract has failed to materialize. 
 


76. However, at the same time as this letter, the City was making un-metered water 


sales to homes on Lots 9, 13, and 21 of Albion Basin Subdivision; one of which is immediately 


adjacent to a lot owned by Haik  Copies of the water sales records for these lots are annexed and 


incorporated by reference as Exhibits 7, 8, and 9. 


77. The City also filed an application a39717 pertaining to Water Right 57-10013 


(a16844) to include land outside of the 1976 corporate boundary of the Town of Alta to serve 


eight new homes in the Patsey Marley Subdivision which also lies within Albion Basin. 
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78. The three principal elements to constitute a valid appropriation of water are: (1) 


An intent to apply it to some beneficial use; (2) a diversion from the natural channel by means of 


a ditch, canal, or other structure; and (3) an application of it within a reasonable time to some 


useful industry.   


79. Because the City refuses to supply water pursuant to Water Right 57-10013 


(a16844) or 57-10015 (a16846), despite approval by the State Engineer to do so; Haik protested 


to the State Engineer the validity of the City’s application to serve new homes in the Patsey 


Marley Subdivision while refusing to supply new homes in Albion Basin Subdivision as lacking 


a good faith intent to supply the approved beneficial use and failing to apply the approved water 


use to within a reasonable time.   


80. As such, four protests remain pending before the State Engineer; the Plaintiffs’ 


protests of Butler Management’s application (a28537), Haik’s application (a28541) and Haik’s 


protest of the City’s application (a39717). 


81. If the City has violated its duties under Article XI, §6, of the Utah Constitution, 


then the City may be obliged to deliver water supply thereby mooting this matter.  Alternately, if 


the City’s purported appropriations are deemed invalid because of lack of good faith or improper 


purposes of speculation or monopoly, then the City lacks any water rights upon which to assert 


any interest sufficient to recognize a justiciable interest.   


82. The ripeness doctrine prevents this Court from speculating as to what facts may 


be decided by the State Engineer.  Determination of the scope and constitutionality of 


appropriation decisions to be rendered by the State Engineer in advance of immediate adverse 


effect in the context of a concrete decision involves too remote and abstract an inquiry for the 


proper exercise of the judicial function. 
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83. The ripeness doctrine avoids this Court becoming embroiled in adjudications that 


may later turn out to be unnecessary or may require premature examination of, especially, 


constitutional issues that time may make easier or less controversial.  Depending upon the 


decisions of the State Engineer there is distinct possibility that the law could be applied 


constitutionally, and the City required to supply inhabitants of its Service Area, thereby making 


review unnecessary. 


AFFIRMATIVE DEFENSE 
THE COURT LACKS JURISDICTION  


DUE TO LACK OF A LEGALLY COGNIZABLE INJURY 
 


84. The complainants fail to identify any measurable connection between any water 


use of Butler or Haik and any proposed or actual water use of Salt Lake City or Metropolitan. 


85. The complainants have suffered no measurable, distinct or palpable injury. 


86. The complainants have suffered no interference or impairment which in any 


manner diminished the quantity or injuriously affect the quality of the water of any proposed or 


actual water use of Salt Lake City or Metropolitan.  


87. Therefore the Courts lack jurisdiction due to lack of a legally cognizable injury. 


AFFIRMATIVE DEFENSE 
STATUTE OF LIMITATIONS AND LACHES 


 
88. The complainants did not appeal the State Engineer’s approval expressed in 


Memorandum Decision Change App. No. 57-7800 (a24463).  Appeal was “the only method 


provided in the statute by which the State Engineer’s decision may be reviewed”. Smith v. 


Sanders, 112 Utah 517, 189 P.2d 701, 703 (1948).  Having chosen not to appeal, Salt Lake City 


and Metropolitan Water cannot now characterize the diversions made pursuant to that 
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authorization (by the court-appointed commissioner or the duly appointed co-commissioners) as 


unlawful much less adverse or hostile to any of their interests. 


89. As recognized by the Utah Supreme Court, Utah Code section 73-3-15 provides 


for dismissal of proceedings seeking to review a decision of the State Engineer for failing to 


prosecute a suit to trial within two years. See Blake v. Hansen, 782 P.2d 472, 473 (Utah 1989) 


(observing that “dismissal is mandatory if the requisite time period has elapsed”); see also 


Dansie v. Lambert, 542 P.2d 742 (Utah 1975); Provo City v. Hansen, 601 P.2d 141 (Utah 1979). 


90. Utah Code section 73-3-14 provided the appropriate avenue to address Salt Lake 


City and Metropolitan Water’s contention followed by judicial review as authorized by Utah 


Code section 63G-4-401(2).  Having chosen not to appeal their contentions are now barred and 


their action prejudicially untimely given reliance by others upon the State Engineer’s duly issued 


approvals. 


AFFIRMATIVE DEFENSE 
THE CITY WAIVED ANY CLAIM FOR RELIEF 


 
91. A waiver is the intentional relinquishment of a known right. To constitute waiver, 


there must be an existing right, benefit or advantage, a knowledge of its existence, and an 


intention to relinquish it.  Under the totality of the circumstances, an inference of relinquishment 


is warranted.   


92. The City by applying to the State Engineer undertook a duty or obligation to 


speak regarding its intent to supply water for homes in Albion Basin Subdivision and other areas 


approved for service under Water Rights 57-10013 (a16844) or 57-10015 (s16846).   
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93. The City’s applications were distinctly made; they expressly or impliedly 


relinquished claim water could not be supplied to homes in Albion Basin Subdivision or to the 


Tolton or Maack properties. 


94. The City’s applications as to Water Rights 57-10013 (a16844) or 57-10015 


(a16846) were two of seven application filed by the City pertaining to water supply in Little 


Cottonwood Canyon. 


95. The seven applications pertaining to Little Cottonwood Canyon were based upon 


exchange agreements with the named irrigation and ditch companies in Cahoon and Maxfield, et 


al v. Salt Lake City, Third District Court Civil No. 920900820. 


96. These Little Cottonwood Creek water rights were seven of 34 applications for 


permanent change of water filed by the City, in part, seeking to remedy its alleged default and 


avoid defeasance of its claimed water rights as pled in Cahoon and Maxfield v. Salt Lake City, 


Utah Third District Court, Civil No. 920900820. 


97. In response to that suit, on March 30, 1992; the City filed applications for 


exchange and temporary change. 


98. On June 22, 1992, the State Engineer held hearing on the temporary applications.   


99. During that hearing before the State Engineer, Joseph Novak on behalf of the City 


asserted to the State Engineer:  


MR. NOVAK: The next point I want to make is that we think it's ironic 
that one of the bases of the lawsuit that has been filed against Salt Lake 
City by these four companies, which I'm sure the engineer is aware of, 
complains under paragraph 10 that Salt Lake City sold water to Alta and 
Snowbird without filing change applications as required by law.  No prior 
notice of default or notice to cure had been filed by any of these 
companies with the City.  What I am saying is that those exchange 
agreements provide that if the company claims any default or failure to 
comply with the covenants of those exchange agreements then under the 
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Cahoon & Maxfield exchange agreement Salt Lake City has six months 
within which to cure the defect before there can be a  forfeiture, and under 
the three other exchange agreements Salt Lake City has one month -- or 
one year, excuse me, after notice, to cure any of the claimed defaults 
before there can be a forfeiture. So here Salt Lake City files the temporary 
change applications, and these four companies who claim some sort of 
default by selling the water and having it diverted without having filed 
change applications now come in and filed protests against the granting of 
those temporary change applications, and we -- we think it's ironic that 
they would do that.  The four companies urged that since the ownership of 
the water rights is the subject matter of pending litigation, the State 
Engineer should withhold action until those rights are adjudicated.  We 
suggest that that basis is simply a delaying tactic to further frustrate the 
process and in some way prevent Salt Lake City from curing the claimed 
defect within the -- within the time provided. 
 


100. Within a few days of that hearing, the City filed permanent change applications 


pertaining to the Little Cottonwood Water rights. 


101. The temporary applications were approved by the State Engineer as of August 19, 


1992.   


102. August 19, 1992 was the last day the City was entitled to remedy claimed default 


under one or more of the exchange applications; without remedy the City was exposed to 


defeasance of its rights.   


103. After approval of the temporary exchange applications, the City appeared in the 


Utah District Court on September 21, 1992, and argued in the Third Judicial District Court for 


Salt Lake County, State of Utah, Case No. 920900820 as follows: 


MR. NOVAK: The City filed a motion to dismiss the original Complaint 
for failure to state a claim in that no notice of default was given, which is a 
condition precedent to the filing of such an action, and that the City was 
entitled to six months to one year to remedy any claimed default under 
those four exchange applications.  Salt Lake City filed the two temporary 
exchange applications we talked about, and filed the four exchange 
applications that we talked about earlier.  I think it’s ironic that the 
Plaintiffs all protested the two temporary exchange applications and the 
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four exchange applications, protesting Salt Lake City’s compliance or 
attempting to comply with the requirements of Utah State Water Law. 
 


104. One week later, on September 28, 1992; the City filed revised application 


pertaining to Water Right 57-10013 (a16844). 


105. The State Engineer held hearing on Water Right 57-10013 (a16844) on August 


24, 1993.   


106. During that hearing, Joseph Novak elicited statements of support from the Town 


of Alta and Salt Lake County Service Area #3 Snowbird as follows: 


MR. NOVAK:  Thank you, Mr. Jones. Essentially there has been no 
change in either the conditions or the position of Salt Lake City since the 
hearing on the temporary change applications, so we do not propose at this 
time to offer any additional evidence with respect to the permanent 
changes, but we'll rely on the record that we just submitted as part of the 
temporary changes.  However, we do have today Mr. Veasy, attorney from 
the firm of Parsons, Behle & Latimer, which represents both Alta City and 
Snowbird, and I will be calling on Mr. Veasy and representatives of those 
cities to make a statement with respect to these two permanent changes 
applications.  So with your permission, Mr. Jones, I will submit what we 
submitted and now call on Mr. Veasy, attorney for Alta and Snowbird. 


MR. JONES:  Okay. 


MR. VEASY:  Thank you, Mr. Novak.  As Mr. Novak indicated, my name 
is Paul Veasy, and Lee Kapaloski and myself represent the Town of Alta.  
I attend today's hearing on behalf of the Town of Alta with Mr. John 
Guldner, who is the Town Manager.  We also represent Salt Lake County 
Service Area Number 3, Snowbird. 


MR. SKEEN:  Can you hear that?  Can we have him speak up? 


MR. VEASY:  Should I sit over here?  Let me start over.  Lee Kapaloski 
and myself are from the Law Firm of Parson, Behle & Latimer, we 
represent two interested parties here, the Town of Alta and the Salt Lake 
County Service Area Number 3, Snowbird.  Today on behalf of the Town 
of Alta we have over in the far corner Mr. John Guldner, who is the Town 
Manager.  Mr. Novak has indicated that we have two water supply 
agreements, an agreement on behalf of Alta and an agreement on behalf of 
the service area, with Salt Lake City under which water is supplied by Salt 
Lake City to the Town of Alta and the Service Area. For the record, we 
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would like to state that we do support these applications, and we want it 
clear on the record that we think we are in support of the existing water 
supply agreements, and in the applications that we believe is that approval 
of the two change applications is in the best interest of not only Alta and 
Snowbird, but also on behalf of public, and on that basis we would like to 
state, which we have, that we are in support of applications. 


MR. NOVAK:  Thank you, Mr. Veasy. 


107. Novak characterized Veasy’s statements: 


MR. NOVAK:  Mr. Veasy stated unequivocally that Alta and Snowbird 
fully support the approval of these two change applications, and he stated 
unequivocally that it's in the best public interest of Alta and Snowbird to 
proceed, and it's in the best public welfare. 


 
108. The filing of applications to specifically supply water to avoid defeasance of 


contract rights was an intentional act relinquishing right to claim water could not be supplied. 


109. Article XI, §6, of the Utah Constitution mandated that supply at the time of the 


City’s application and subsequently.  The Plaintiffs’ objections and contentions are mooted by 


approved water supply. 


AFFIRMATIVE DEFENSE 
THE CITY’S UNCLEAN HANDS BARS RELIEF 


 
110. The conduct of the City has not been fair, equitable or honest as to the 


controversy in issue such that the City cannot seek equitable relief.  Fairness and good 


conscience demand relief be denied to the City as it has engaged in fraud or deceit in the matters 


under consideration.   


111. Specific actions of the City in March 1992; August and September 1993; 


November 1994; April and May 1997; January 2000; April 2005; and May 2011 and their 


circumstances demonstrate repeated instances of fraud and deceit. 
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112. As alleged above, in response to suit, on March 30, 1992; the City filed 


applications for exchange and temporary change. 


113. A week before filing these applications, the Director of Public Utilities wrote a 


memorandum reporting on his activities.  That March 23, 1992, memorandum disclosed: 


In 1990 as a means of controlling development in the Albion Basin and to 
protect the watershed the City agreed to take over from the Little 
Cottonwood Water Company all of its water sales contracts.  Salt Lake 
City as a first class City has extraterritorial jurisdiction, federal legislation 
and the organization to enforce the terms of the contracts.  At first we tried 
to dissolve the Little Cottonwood Water Company and take over its assets.  
This failed because of the City’s exchange contracts.  It was later decided 
to keep the company intact, but have the water sales contracts conveyed to 
the City.  We are currently in the process of completing the agreement 
between Salt Lake City and the Little Cottonwood Water Company to 
accomplish this.  Once the City has the contracts we will not certify for 
water service for new building permits.  We may have litigation over this 
issue as the property owners will disagree with our position.  The City 
should acquire the contracts within the next several months. 
 


A certified copy of the memorandum is annexed and incorporated by reference as Exhibit 10. 


114. The Director’s expressed intent to deny water certification and promise to do so 


bear directly upon the validity of the City’s application made one week later. 


115. As noted above, the three principal elements to constitute a valid appropriation of 


water are: (1) An intent to apply it to some beneficial use; (2) a diversion from the natural 


channel by means of a ditch, canal, or other structure; and (3) an application of it within a 


reasonable time to some useful industry.  Sowards v. Meagher, 218 P. 1041.   


116. The March 23, 1992 memorandum is direct evidence of expressed intent not to 


apply and supply the appropriated water to the explicitly approved beneficial use.   


117. That memorandum of the Director issued just before filing by the City evidences 


lack of an actual bona fide intention and lack of good faith.  
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118. Less than one week after hearing on the City’s application a16844, Water Right 


57-10013; the Director of Public Utilities wrote another memorandum dated August 30, 1993.  A 


copy of the Director’s memorandum is annexed and incorporated by reference as Exhibit 11. 


119. In his memorandum, the Director disclosed the following: 


Salt Lake City promised Mayor Levitt that it would gain control of the 
Albion Basin contracts in order to protect the area from development by 
using Salt Lake City’s watershed management muscle to deny them 
water.  Also, the City would not fold under pressure to increase the 
volume under the contracts, whereas the Little Cottonwood Water 
Company would. 


 
120. The August 30, 1993 memorandum is direct evidence of expressed intent not to 


apply and supply the appropriated water to the explicitly approved beneficial use.   


121. That memorandum of the Director issued just after hearing by the State Engineer 


on the City’s applications evidences lack of an actual bona fide intention and lack of good faith.  


122. Then, less than three weeks after the hearing of the State Engineer, and less than 


two weeks after report of the promise to the Mayor of the Town of Alta, the Town Administrator 


of the Town of Alta, Guldner, sent a facsimile to the Director of Public Utilities.  A copy of the 


facsimile is annexed and incorporated by reference as Exhibit 12. 


123. The facsimile includes the following: 


LeRoy: 
 
To help combat our recent high reappraisals, Bill suggested that we 
provide something like the following letter to the people in the Albion 
Basin.  They can’t get the building permits at this time, but their 
valuations were raised approx.. 300 percent.  Is this letter O.K. with 
you???  I don’t want to say anything that will get you in hot water.  Let me 
know if I should change anything. 
 
Thanks! 
 
John Guldner 


- 24 - 


 


02747







 
124. A handwritten note is marked upon the facsimile: 


Tim 
 
Please take a look at this.  Call John I don’t have a problem with it, 
however we don’t control all the water however, the statement without 
going into detail may be OK. 
 


125. At the time, Tim Doxey was the Deputy Director of the Department of Public 


Utilities and Karryn Greenleaf was then a Departmental Assistant. 


126. Greenleaf had been hired by Salt Lake City Corporation in April 1987 as a 


secretary in the Department of Public Utilities. As of July 1989, she became a Departmental 


Assistant and, in July 1996, the Canyon Water Rights & Property Coordinator for the 


Department of Public Utilities; a position which she continues to hold.  Salt Lake City 


Corporation summarized the job of the Canyon Water Rights & Property Coordinator as, among 


other things, relying on Public Utilities’ Deputy Director for first-line facilitation and 


coordinating sales of canyon water in fulfilling a professional position involving complex 


research and extensive contact with public, outside agencies and other departments. 


127. Doxey had been serving as Deputy Director since July 1991 and been working for 


the Department since 1955.  Before becoming Deputy Director, in 1979, Doxey had worked as a 


Contracts and Construction Administrator and then, in 1987, Superintendent pertaining to 


wastewater. 


128. The intent of the Director of Public Utilities of making a “statement without going 


into detail” became the genesis of misrepresentation. 


129. Guldner received a reply from Hooton and Doxey through Greenleaf. 
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130. The City wanted "controlled by" stricken and "purchased through" put in instead.  


A copy of the revised letter is annexed and incorporated by reference as Exhibit 13. 


131. Article XI, Section 6 of the Utah Constitution uses the words “water rights, or 


sources of water supply … controlled by”; thus, the change requested by the City obfuscated the 


clear constitutional duty of the City to preserve, maintain and operate controlled water rights and 


sources for supplying its inhabitants with water at reasonable charges. 


132. Guldner made the changes requested by the City. 


133. The City requested a list of each person to whom the revised letter was sent. 


134. Guldner wrote, in reference to the City, "The city has determined that they do not 


have water available to service the Albion Basin." 


135. Having just come from the hearing before the State Engineer on increasing the 


quantity of water available for municipal service and reserved water in excess of the various 


contracts for future municipal use, asserting the City determined it did “not have water available 


to service the Albion Basin" evidences an intent to induce recipients to rely upon that materially 


misleading statement. 


136. The letter with the changes requested by the City was mailed to several 


landowners by letters dated September 13, 1993, September 27, 1993, September 28, 1993, 


November 23, 1993, and December 1, 1993.  Copies of the mailed letters are annexed and 


incorporated by reference as Exhibit 14. 


137. By letter dated November of 1994, Haik’s father inquired in writing to the Mayor 


and Town Council stating “I would appreciate being informed on public utilities serving the area, 


particularly municipal water and sanitary sewer.”  A copy of the inquiry is annexed and 


incorporated by reference as Exhibit 15. 
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138. A handwritten note on the facsimile was: “LeRoy + tim copies for info”.   


139. Another handwritten note was “Karryn:  You have these 1st 2 ppg from before, 


thought I’d put em in again for continuity.  Let me know if my response is o.k.  Thanks.” 


140. In reply to this inquiry to the Mayor and Town Council, Guldner telephoned the 


Haiks and recorded in his notes the following:  


I became short w/ him told him I’d send him a letter since his strong arm 
tactics wouldn’t allow him to give him an overview or even finish a 
sentence.  He calmed own a little bit, but was still an obnoxious, pushy 
S.O.B. 


 
A copy of Guldner’s notes are annexed and incorporated by reference as Exhibit 16. 


141. Guldner then sent a letter of reply dated November 29, 1994 asserting: 


Thank you for your inquiry about public utilities in the Albion Basin 
Subdivision.  I hope the following will be helpful.  There is no municipal 
water service to the Albion Basin Subdivision.  Water for that area is 
controlled by the Salt Lake City Department of Public Utilities, Water 
Department. 


 
A copy of the reply is annexed and incorporated by reference as Exhibit 17. 


142. Guldner did not disclose recent approval of Water Right No. 57-10013 (a16844) 


or the pending permanent change application pertaining to the 15.75 acre feet for the domestic 


requirements of homes in Albion Basin Subdivision, Water Right 57-10015 (a16846). 


143. The mailing of the response letter to the Haiks was an unlawful, overt act. 


144. The submission of the letter by the Town Administrator as the assistant to the 


Mayor to the Director of Public Utilities with the noted comments evidences a continued meeting 


of the minds on the object or course of action concerning selective, misleading disclosure first 


articulated by the Director of Public Utilities in September 1993. 
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145. After mailing of the letter to Haik, the State Engineer approved Water Right 57-


10015 (a16846).   


146. The State Engineer mailed his memorandum of decision as of January 15, 1997 


and the City did not appeal. 


147. Within a few months of receiving the State Engineer’s memoranda of decision 


approving the City’s applications; in April 1997, the City appeared in the United States District 


Court before Judge Bruce Jenkins. 


148. In open Court, Judge Jenkins asked the City attorney the following: 


THE COURT: Looking at Albion, the dry cabin area up there, it is your 
position that Salt Lake City would never, as the result of the water 
management plan, ever be in a position to authorize the extension of water 
or sewer into that area? 
 
MR. BRAMHALL: I’m reluctant to fall into the trap never or ever, Your 
Honor.  I think we could say, at some point in time, maybe the Forest 
Service says:  We are not going to allow any recreational purposes up 
there.  We are going to close the canyon down.  And all of a sudden, any 
degradation of water that relates to that comes off the scale, and we find 
new water shed management techniques that maybe get into place, as we 
do every decade, new water shed management techniques.  So, to say 
never, I think would be difficult.  To say, under our current understanding 
of the system, I think it would be very difficult for us to ever consider that.  
 


149. The State Engineer’s hearing records disclose Bramhall had appeared before the 


State Engineer on behalf of the City during the August 28, 1996 hearings on Water Right 57-


10015 (a16846). 


150. Bramhall did not disclose to Judge Jenkins the State Engineer’s approval of Water 


Rights Nos 57-10013 (a16844) or 57-10015 (a16846), by which the City had already obtained 


authorization for extension of water to meet the domestic requirements of up to 35 homes within 


Albion Basin Subdivision and made that subdivision part of the City’s service area. 
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151. These authorizations authorized sufficient water to supply the Albion Basin 


Subdivision and the Tolton and Maack properties at issue. 


152. After the hearing, in May 1997; in response to Judge Jenkins, the City submitted 


to him Court requested information regarding available water supply to serve Albion Basin 


Subdivision.  A copy of the submission is annexed and incorporated by reference as Exhibit 18. 


153.  The City admits it “did not list SLC’s many approved change applications”.  


(Case 2:12-cv-00997-PMW Document 27 Filed 11/16/12 Page 24 of 53) 


154. The City also did not disclose its un-metered water sales being made to Lots 9, 


13, and 21 of Albion Basin Subdivision; the subdivision in which the Haik lots are located.  


155. By failing to disclose in open court and subsequent submission, legally available 


water supply to serve homes in Albion Basin Subdivision; the City through its government 


attorneys knowingly concealed their actual knowledge of available water.  


156. That knowing concealment occurring just after the State Engineer’s approval of 


the City’s applications evidences lack of an actual bona fide intention and lack of good faith.  


157. The City issued a response to request pursuant to the Government Records Access 


Management Act in which it asserts these un-metered water sales were being made pursuant to 


Water Right 57-10015 (a16846).  A copy of the response is annexed and incorporated by 


reference as Exhibit 19. 


158. The memorandum of decision issued by the State Engineer provided the City was 


to install permanent measuring devices to measure both the instantaneous flow rate and the total 


volume of water diverted.   


159. These measuring devices and the records were to be made available to the State 


Engineer at all reasonable times to regulate the approved change. 
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160. On April 30, 2000, the Director of Public Utilities filed a signed, sworn statement 


with the State Engineer seeking extension of Water Right No. 57-10015 (a16846).  A copy of the 


extension is annexed and incorporated by reference as Exhibit 20. 


161. In his sworn statement, the Director asserted: “Salt Lake City is currently working 


with the Canyonlands to have a water meter installed as part of the City’s canyon meter 


installation project.” 


162. Salt Lake City Corporation indisputably could not have been “currently working 


with the Canyonlands to have a water meter installed as part of the City’s canyon meter 


installation project” as Canyonlands dissolved in 1972, twenty-eight years earlier.  The articles 


of dissolution of Canyonlands are annexed and incorporated by reference as Exhibit 21. 


163. Moreover Little Cottonwood Water Company had likewise dissolved.  The 


Certificate of Involuntary Dissolution is annexed and incorporated by reference as Exhibit 22. 


164. On January 20, 2005, Hooton submitted another sworn statement to the State 


Engineer again seeking extension.  A copy of the extension is annexed and incorporated by 


reference as Exhibit 23.  


165. In his sworn statement, the Director asserted: 


Additional time is required to allow completion of facilities for full 
beneficial use measurement of this water right.  Salt Lake City is holding 
this right to meet future requirements of the public, which under Section 
73-3-12(2)(j) Utah Code Annotated constitutes reasonable and due 
diligence. 
 


166. The Director’s removal of reference to “currently working with the Canyonlands” 


from this subsequent extension evidences a knowing, intentional motive, bias, or prejudice. 


167. Asserting to the State Engineer that the City was “currently working” with a non-


existent entity is an instance of dishonesty and false statement. 
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168. The City’s filing of a dishonest and false statement with the State Engineer to 


induce extension evidences lack of an actual bona fide intention and lack of good faith.  


169. The City issued a response to request pursuant to the Government Records Access 


Management Act as to its compliance with conditions of Water Right 57-10015 (a16846) and 


asserted it had no records of compliance.  A copy of the response is annexed and incorporated by 


reference as Exhibit 24. 


170. Fairness and good conscience demand relief be denied to the City as it has 


engaged in fraud or deceit in the matters under consideration.   


AFFIRMATIVE DEFENSE 
THE CITY IS EQUITABLY ESTOPPED FROM SEEKING RELIEF 


 
171. The City is equitably estopped given its statements, admissions, acts, or failures to 


act in obtaining approval to supply water but then denying water for the specifically approved 


beneficial uses.  


172. The claims asserted in this matter are inconsistent with the City’s earlier claims to 


the State Engineer of intending to supply water for homes in Albion Basin Subdivision including 


the Haik lots. 


173. The City’s failure to then supply water and unfounded assertion of a contract limit 


as justification in May 2011 is wrongful. 


174. Butler Management and Haik took reasonable action by purchasing and 


successfully adjudicating ownership of Water Right 57-10315 (a28537) and Water Right 57-


10316 (a25841) without knowledge of the City’s prior actions particularly given the prior 


misrepresentation to Haik by the City and the City’s fraudulent concealment of available water 


supply.  
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175. Butler Management and Haik would be injured were the City allowed to 


appropriate water to supply their homes without intent to do so and then permitted to repudiate 


its sworn intent and allow challenge to water supply for that very purpose. 


AFFIRMATIVE DEFENSE 
THE CLAIMS ARE BARRED BY RES JUDICATA 


176. The doctrines of claim or issue preclusion arising from Haik v. Sandy City, 2011 


UT 26 (Utah 2011), bar claims for relief. 


AFFIRMATIVE DEFENSE 
THE CLAIMS ARE BARRED BY STARE DECISIS  


 
177. The doctrine of stare decisis bars overturning of Haik v. Sandy City, 2011 UT 26 


(Utah 2011) as that ruling was not erroneous, remains sound, and more harm will come by 


departing from that precedent. 


AFFIRMATIVE DEFENSE 
THE CLAIMS ARE BARRED DUE TO ILLEGALITY 


 
178. Section 6 of Article XI prohibits the City from alienating any water rights or 


sources of water supply it owns or controls and mandates those rights and sources “shall be 


preserved, maintained and operated by it for supplying its inhabitants with water at reasonable 


charges”.   


179. Water Rights 57-10013 (a16844) and 57-10015 (a16846) each enable water 


supply to Butler Management and Haik’s lots in Albion Basin Subdivision. 


180. The City is presently selling water to homes within that subdivision and asserts 


those water sales are made pursuant to 57-10015 (a16846). 
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181. A drawing depicting the location of lots charged for water service by Salt Lake 


City based upon Water Right 57-10015 (a16846) and Haik lots is also annexed and incorporated 


by reference.  See, Exhibit 25 – Salt Lake County Survey Map Depicting Lot Locations. 


182. Despite State Constitutional duty and sales of water within the same subdivision, 


the City has pursued an express custom or policy of denying water to other homes entitled to 


water supply as authorized by Water Rights 57-10013 (a16844) and 57-10015 (a16846) in order 


to use that denial as an illegal means of controlling development within Albion Basin. 


183. The pending action is yet another step in that illegal custom or policy or using 


water as an illegal means of controlling development in Albion Basin. 


184. Because of that illegality, the claims are barred. 


COUNTERCLAIM 


 Counterclaim Plaintiffs Mark C. Haik (“Haik”) and The Butler Management Group 


(“Butler”) (collectively, “Counterclaim Plaintiffs”), for their counterclaim against Counterclaim 


Defendant Salt Lake City Corporation (the “City”), state and allege: 


VENUE 


1. Venue is proper pursuant to Utah Code Ann. §§ 78B-3-301 and -307. 


JURISDICTION 


2. Subject matter jurisdiction is conferred pursuant to Utah Code Ann. §§ 78B-6-401 


and 78B-6-1301. 


3. A justiciable controversy exists between Counterclaim Plaintiffs and the City. 


4. Actual conflict with the City is evidenced by, among other things, the pending or 


prior civil actions in the Third Judicial District Court for Salt Lake County, State of Utah, Cases 


140900915, 130907518, 120905667, 050911311, and 960900837PR; prior appeals in the Utah 
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Court of Appeals, Cases 2013-0383-CA and 2009-0451-CA; prior appeal in the Utah Supreme 


Court, Case 2009-0451-CA; prior proceedings before the Utah State Records Committee of the 


State of Utah and the Salt Lake City Mayor’s Records Appeals Board; pending protests before 


the Utah State Engineer (the “State Engineer”) in the matters of change applications a39717 (57-


10013), a28537 (57-10315), and a28541 (57-10316); prior actions in the United States District 


Court for the District of Utah, Cases 2:13-cv-01051 TS, 2:12-cv-00997 TS, and 2:96-cv-00732J; 


prior appeals in the United States Court of Appeals for the Tenth Circuit, Cases 97-4202, 13-


4050, and 14-4074; and prior appeals and repeated subpoenaing by the City of Haik in Cases 


140905258 and 120906157 in the Third Judicial District Court for Salt Lake County, State of 


Utah. 


5. The claims and defenses and contentions in these many proceedings extending 


over nearly two decades demonstrate adversity between the parties. 


6. Counterclaim Plaintiffs claim legally protectable interests arising under the Utah 


Constitution, Article XI, Section 6; and Article I, Sections 1, 7, and 25. 


7. Article XI, Section 6, provides “all such waterworks, water rights and sources of 


water supply now owned or hereafter to be acquired by any municipal corporation, shall be 


preserved, maintained and operated by it for supplying its inhabitants with water at reasonable 


charges”. 


8. The plain language of Article XI, § 6 does more than simply prevent “a 


municipality from alienating its water rights to the detriment of its inhabitants.”  (Appellate 


Case: 13-4050 Document: 01019097685 Date Filed: 07/24/2013 Page: 30) 


9. The first legal question presented to this Court is whether Utah Constitution 


Article XI, §6, is properly interpreted to give property owners a constitutionally protected right 
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to water when a change application is approved designating their subdivision as a permissible 


place of use of water.  (Appellate Case: 13-4050 Document: 01019065959 Date Filed: 


06/03/2013 Page: 10) 


10. The City filed change application a16846 with the State Engineer on June 2, 


1992. (Appellate Case: 13-4050 Document: 01019097685 Date Filed: 07/24/2013 Page: 11-12) 


11. “Application a16846 (App. 133-36) is based on water rights adjudicated in the 


1910 Morse Decree” (Appellate Case: 13-4050 Document: 01019097685 Date Filed: 07/24/2013 


Page: 19) 


12. When the State Engineer approved change application a16846, that approval gave 


the City the legal ability to change the point of diversion and place of use of up to 400 gallons 


per day of water for 35 homes in Albion Basin Subdivision. (Appellate Case: 13-4050 


Document: 01019097685 Date Filed: 07/24/2013 Page: 11-12) 


13. Counterclaim Plaintiffs contend the phrase “shall be preserved, maintained and 


operated by it for supplying its inhabitants with water” imposes a requirement that water be 


supplied given the State Engineer’s approval.  (Appellate Case: 13-4050 Document: 


01019097685 Date Filed: 07/24/2013 Page: 30) 


14. The issue is not whether the City has the ability to supply water but rather 


whether there is an obligation to do so.  (Appellate Case: 13-4050 Document: 01019097685 Date 


Filed: 07/24/2013 Page: 15) 


15. The City has contended that construing “the constitution in that manner would be 


a significant perversion of the constitutional language and indeed the entire legal and 


administrative process governing the ownership and use of water”.  (Appellate Case: 13-4050 


Document: 01019065959 Date Filed: 06/03/2013 Page: 10) 
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16. A mandatory construction comports with Article I, §26, of the Utah Constitution 


which provides “[t]he provisions of this Constitution are mandatory and prohibitory, unless by 


express words they are declared to be otherwise.”   


17. A mandatory construction comports with the purposes of Article XI, §6, debated 


during proceedings of the Utah Constitutional Convention: Mr. Goodwin remarked during 


debate:  “Everyone has his pro rata right to the water, and all charges are for another purpose 


altogether; that is, when it is carried to a man’s house, they charge him for it, and those three 


words in the article are simply surplusage.”  1 Proceedings and Debates of the Constitutional 


Convention for the State of Utah, 670-71 (1898).  Samuel R. Thurman further remarked in that 


debate: 


Now I take the position that if we leave the balance of the section stand, 
requiring cities to hold this property as a trust for the benefit of the 
inhabitants to supply them with water, the courts will always construe the 
question of a reasonable charge, because it will be a trust fixed and form 
by the Constitution for the purpose of supplying the people with water, 
and they will have no right to charge more than a reasonable amount. 
 


Id. at 672. 
 


18. “When interpreting constitutional language, it is appropriate to look to extrinsic 


evidence of the framers’ intent, including the record of debates during the constitutional 


convention.” P.I.E. Employees Fed. Credit Union v. Bass, 759 P.2d 1144, 1146 (Utah 1988) 


(internal citations omitted). 


19. A mandatory construction likewise comports with the three elements articulated 


by the Utah Supreme Court for valid appropriation: (1) intent to apply the water to beneficial 


use; (2) a diversion from the natural channel by means of a ditch, canal, or other structure; and 
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(3) an application of it within a reasonable time to useful industry.  See Sowards v. Meagher, 37 


Utah 212, 108 P. 1112, 1116 (1910).  


20. The City has also contended that, even if a duty to supply were recognized, non-


residents of Salt Lake City would not fall within the parameters of the constitutional duty 


because the constitutional claim “depends on the location of the property”.  (Appellate Case: 13-


4050 Document: 01019097685 Date Filed: 07/24/2013 Page: 26) 


21. Counterclaim Plaintiffs contend their property lies within the Salt Lake City 


Service Area approved by the State Engineer such that they fall within a location protected by 


the constitutional provision.  


22. The place of use described by Salt Lake City in its change application a16846 


filed with the State Engineer legally described in line 22 the proposed place of use by 40 acre 


tracts as: “NW1/4 NE1/4, NE1/4 NE1/4, SE1/4 NE1/4, Section 9, T3S, R3E, SLB&M.”  See 


Exhibit 2, Memorandum Decision Approving Change App 57-10015 (a16846). 


23. This legally described place of use encompasses Albion Basin Subdivision 


including all lots owned by Counterclaim Plaintiffs. 


24. In seeking approval of its appropriation, the City filed a map with the State 


Engineer depicting the boundaries of Salt Lake City and its Service Areas in Salt Lake County, 


Utah.  See, Exhibit 4; Salt Lake City Service Area Map. 


25. Utah Laws 1973 Chapter 190, entitled “Notice Concerning Proof of 


Appropriation”, approved by the Utah Legislature on March 2, 1973, related to the manner in 


which notice of proof of change was to be given. 


26. As part of an application a municipal applicant was to file proof by a description 


by configuration on a map of the place of use of water and a statement of the purpose, and 
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method of use.  This obligation was codified in Utah Code Section 73-3-16 and in effect at the 


time of the filing of the applications by the City. 


27. An official publication of the Division of Water Rights entitled “The Utah Water 


Rights Adjudication” is a manual of guidelines, policies, and procedures.   


28. The adjudication manual provides the following regarding service areas: 


2.   The place of use will be the municipality's service area. The 
service area is defined as the area served by the distribution system which 
is under the control of the municipality plus those areas that have been 
included by approved change application. For example, municipalities 
which market water outside their service area, i.e. which are cross 
connected with other municipalities, must file a change application to 
include the other municipality within its service area. 
 


A certified copy of an excerpt of the Adjudication Manual and related administrative code 


provisions is annexed and incorporated by reference as Exhibit 26. 


29. This map, statute, and official publication place Albion Basin Subdivision 


including all lots owned by Counterclaim Plaintiffs within the Salt Lake City Service Area. 


30. The City contends the word “inhabitant” as used in the phrase “shall be preserved, 


maintained and operated by it for supplying its inhabitants with water” excludes any person 


outside the corporate boundary of the City regardless whether the municipal service area extends 


outside the municipal corporate boundaries or the City exercised jurisdiction over the area. 


31. Counterclaim Plaintiffs contend the word “inhabitant” as used in the phrase “shall 


be preserved, maintained and operated by it for supplying its inhabitants with water” includes 


persons within the approved municipal service area defined, among other ways, as “those areas 


that have been included by approved change application” whether the property is within or 


without municipal corporate boundaries. 
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32. The City asserts it holds and exercised extra-territorial jurisdiction pursuant to 


Article XI, §6, and Utah Code §10-8-15. 


33. The United States Constitution contains no comparable provision and therefore 


provides no guidance. 


34. Besides the duty to supply, “Article XI, section 6 of the Utah Constitution bars 


‘any voluntary transfer, directly or indirectly, of water rights’ belonging to a municipal 


corporation.”  In re Bear River, 819 P.2d 770, 772 (Utah 1991). 


35. A consequence of prohibiting municipal alienation is that “[t]his statutory 


framework evinces a state policy of displacing competition with regulation in the area of 


municipal control over water and water rights.”   Salt Lake City Corp. v. Big Ditch Irrigation 


Co., 2011 UT 33, ¶ 64, 258 P.3d 539. 


36. A broad reading of inhabitant is consonant with this displacement policy in that 


displacement and municipal control would go hand in hand with supply, as social ownership 


expanded so to would duty to supply. 


37. The Utah Supreme Court in interpreting Article XI, §6, has previously rejected a 


narrow or strict reading given credence to a broad reading: 


Sec. 6, Art. 11, should not be narrowly or strictly construed. It was meant 
to secure to communities their water systems and prohibit any sale or lease 
to private parties. This is one project which the Constitution decreed 
should be kept in social ownership by the community. 


 
Genola Town v. Santaquin City, 80 P.2d 930, 936 (Utah 1938). 


38. Interpreting “inhabitant” to include persons within the approved municipal service 


area defined, among other ways, as “those areas that have been included by approved change 


application” is consonant with the well settled law that the exclusive method of appropriating is 
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application as prescribed by statute.  See Wellsville E. Field Irrigation Co. v. Lindsay Land & 


Livestock Co., 104 Utah 448, 137 P.2d 634, 644 (Utah 1943) 


39. “Utah Code Ann. § 73-3-1 directs how one becomes legally ‘entitled’ to the use 


of water.”  East Jordan Irrigation Co. v. Morgan, 860 P.2d 310, 312 (Utah 1993). This method 


of appropriation “requires any person seeking to appropriate water to do so by written 


application to the state engineer.”  Id. at 313. 


40. Reliance upon that exclusive method for appropriation is consonant with “the 


entire legal and administrative process governing the ownership and use of water”; is consistent 


with the City’s exercise of jurisdiction, and provides a clear, certain demarcation for the extent of 


constitutional duty to supply. 


41. Reliance upon approved municipal appropriation avoids any proposition that a 


municipality has “a legal duty to provide water service to all members of the public”.  Thompson 


v. Salt Lake City Corp., 724 P.2d 958, 959 (Utah 1986). 


42. The duty would be explicitly constrained because “the Utah legislature enacted a 


statute providing that the filing of an application to appropriate with the state engineer is the 


exclusive method for a prospective water user to establish a claim to water rights.”  In re Bear 


River, 819 P.2d 770, 771 n.1 (Utah 1991). 


43. The duty would be explicitly constrained to the areas in which the City exercises 


extra-territorial jurisdiction pursuant to Utah Code § 10-8-15. 


44. Counterclaim Plaintiffs contend exercise of jurisdiction should encompass duty to 


serve within that jurisdiction. 


45. The senses of the word “inhabitant” at the time of adoption of the constitutional 


provision are not inconsistent with this inclusive interpretation.   
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46. Webster’s American Dictionary, 1895, defines two senses of inhabitant: one as a 


“dweller” as distinguished from an occasional lodger or visitor and two as “one who has a legal 


settlement in a town, city or parish”.  WEBSTER’S AMERICAN DICTIONARY 605 (1895).  The latter 


sense is then qualified: “The conditions or qualifications which constitute a person an inhabitant 


of a town or parish, so as to subject the town or parish to support him, if a pauper, are defined by 


the statutes of different governments or states.”  Id.   


47. This latter sense wholly comports with an inclusive interpretation of inhabitant 


with a duty concurrent to lawful municipal appropriation. 


48. Based upon ordinary and plain meaning of inhabitant, an inclusive interpretation 


is not foreclosed by use of the word inhabitant. 


49. An inclusive interpretation is consistent with acts of the City as evidenced by the 


City’s water charges for water supplied to other homes in Albion Basin Subdivision, particularly 


water sales records for Lots 9, 13, and 21 of Albion Basin Subdivision #1, which reflect supply 


without metering and without regard to any contract limitation.  See, Exhibits 7 to 9; City Water 


Sales Records. 


50. The City asserts water sales to Lots 9, 13, and 21 of Albion Basin Subdivision 


were authorized by change application a16846 (57-10015).  See, Exhibit 19 – Salt Lake City 


GRAMA Response re Water Right 57-10015 (a16846). 


51. Yet, the City contends it can only be obliged to serve when it contracts to do so. 


52. Counterclaim Plaintiffs contend constitutional principles, particularly Article XI, 


§6, as discussed above; and Article I, §24, impose duties to serve within the approved municipal 


service area and to serve uniformly within the area the City exercises its extra-territorial 
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jurisdiction; which constitutional interests attach and constrain water supply through revocable 


contracts provided to inhabitants of the City’s service area outside its corporate boundaries. 


53. The City takes inconsistent positions regarding contract: on one hand the City 


asserts only 50 gallons per day are contractually available under a 1963 Agreement, and on the 


other asserts: “The only thing that has changed since 1997 is that the 1963 Agreement has been 


abandoned.”  (Appellate Case: 13-4050 Document: 01019097685 Date Filed: 07/24/2013 Page: 


12) 


54. The City admits “application a16846 allows the City to use more than the amount 


of water described in the 1963 Agreement in Albion Basin”.  (Appellate Case: 13-4050 


Document: 01019097685 Date Filed: 07/24/2013 Page: 19) 


55. Yet, the City sent a letter to the Town of Alta and the Salt Lake Valley Health 


Department.  See, Exhibit 5 – Salt Lake City Letter to SLVHD and Alta May 2011. 


56. The City asserted in its letter: 


The Albion Basin Subdivision is currently allowed water use under a 
water Agreement dated May 22, 1963 between Canyonlands, Inc. and Salt 
Lake City as the successor in interest to the Little Cottonwood Water 
Company. The amount of water allowed under the contract cannot exceed 
50 gallons per day per connection. 
 


57. As of the date of the City’s letter, Canyonlands, Inc., had been dissolved for more 


than thirty-eight years.  See, Exhibit 21 – Articles of Dissolution of Canyonlands. 


58. As of the date of the City’s letter, Little Cottonwood Water Company had been 


dissolved for more than sixteen years.  See, Exhibit 22 – Certificate of Involuntary Dissolution. 


59. More than three years before the date of the City’s letter, in May 2008; the 


Director of the Salt Lake City Department of Public Utilities, Jeff Niermeyer, filed an affidavit in 


- 42 - 


 


02765







the Third Judicial District Court for Salt Lake County, Utah; attesting to abandonment.  See, 


Exhibit 6 – Director of Public Utilities Affidavit of May 2008.  


60. Director Niermeyer swore that Canyonlands dissolved in 1972.  (Exhibit 6, p. 11, 


¶¶42-43)   


61. Director Niermeyer swore the City had “long regarding any remaining obligations 


under this contract as being impracticable because the legal entity with whom the contract was 


made has long ceased to exist and the basic purpose of the contract has failed to materialize.”  


(Exhibit 6, p. 21, ¶¶90(b)) 


62. Sauder v. Dittmar, 118 F.2d 524, 530 (10th Cir. 1941), establishes that “[a] 


contract will be treated as abandoned when the acts of one party inconsistent with its existence 


are acquiesced in by the other.” 


63. As of the date of the City’s letter, the City’s water sales records disclose water 


charges for Lots 9, 13, and 21 of Albion Basin Subdivision #1 without metering and without 


regard to any contract limitation as was asserted in the letter to the Town of Alta and the Salt 


Lake Valley Health Department.  See, Exhibits 7 to 9; City Water Sales Records. 


64. As a result of the City’s letter, Salt Lake Valley Health Department asserts “… 


failure to attach the required documentation of a letter from the City indicating his access to 


water, the sole basis for the summary judgment decision of the Health Department’s hearing 


Officer” led to denial of approval of sewerage for homes in the Albion Basin Subdivision. 


(Appellate Case 14-4074 Doc. 01019325972 pp. 36-37) 


65. Prior to this denial, the Town Building Official of the Town of Alta notified Haik 


of intent to issue building permits once Salt Lake Valley Health Department comments and 


requirements had been addressed, satisfied and approved in writing, the Town will issue your 
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permit.  A copy of the notice of intent to issue is annexed and incorporated by reference as 


Exhibit 27 – Town Building Official Intent to Issue Building Permit. 


66. Between when the Director of Public Utilities attested to abandonment of the 


contract and the date of the letter asserting an abandoned contractual limit, the Director of Public 


Utilities executed and delivered to Salt Lake Valley Health Department letters from the City 


indicating access to water for other non-residents inhabiting the City’s municipal service area 


outside the municipal corporate boundaries.  Copies of the approval letters are annexed and 


incorporated by reference as Exhibit 28 – Salt Lake City (Niemeyer) Water Certification Letters. 


67. The City entered into new water supply permit and agreements with individuals 


such Rodger and Diane Uhrhahn, Christopher and Karin E. Peterson, and Jeffery L. and Candace 


E. Bastow with whom the City entered into water supply permit and agreements.  See, Exhibits 


29 to 31 – Water Supply Permit and Agreements. 


68. The City further applied for and obtained approval for other domestic water users 


inhabiting the City’s approved municipal service area though outside the municipal corporate 


boundaries to comply with current conditions.  A copy of the application is annexed and 


incorporated by reference as Exhibit 32 – Salt Lake City Change Application a32240. 


69. Application a32240 Item 24 Explanatory, attachment 2 to the application signed 


by the Director of Public Utilities sets forth this explanatory part: 


A revised contract as of September 26, 2006 has been agreement upon 
between Salt Lake City Corporation and the Porter Fork Summer Home 
Association (PFSHA) alloing PFSHA to update their water system to meet 
the current Federal, State, and Salt Lake Valley health Department 
(SLVHD) standards.  This condition must be met in order for PFSHA to 
renew their lease with the property owned by U.S. Forst Service.  The 
PFSHA will be allowed to diver up to 7.75 ac-ft, annually, for not more 
than 45 summer cabins. 
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70. The City continues to enter into water supply and permit agreements to supply 


water to platted and un-platted properties for construction of new single-family dwellings and 


demolition and reconstruction of single-family dwellings outside the municipal corporate 


boundaries yet within the approved City service area.  Among the single family dwellings newly 


constructed or demolished and reconstructed are those homes approved in the files numbered 


P15337, F22188, F22230, and P22451 of Salt Lake County Department of Public Utilities 


Planning and Development Services Division, which public records are incorporated by 


reference but are not exhibited because voluminous. 


71. Each approval was for new construction or demolition and reconstruction of 


single family dwellings within the Salt Lake City municipal service area outside the municipal 


corporate boundary. 


72. Despite these many approvals and contracts, the City has contended it could not 


commit to providing water because it characterizes an open-ended commitment as an 


unauthorized alienation. 


73. Salt Lake City admits Article XI, §6, allows “use of surplus water by contracts so 


long as those contracts are revocable in order to meet the future needs of city residents”.  


(Appellate Case: 13-4050 Document: 01019097685 Date Filed: 07/24/2013 Page: 31, n. 10) 


74. Counterclaim Plaintiffs contend water supply through these revocable contracts, 


as evidenced by the water sales records, approval letters, and water permit and supply 


agreements; does not constitute alienation prohibited by Article XI, § 6. 


75. Counterclaim Plaintiffs contend by entering into revocable contracts serving 


inhabitants of the City’s service area outside the corporate boundaries, the City is not “divesting 


itself of water rights” but rather upholding the City’s constitutional obligation to supply in areas 


- 45 - 


 


02768







where the City exercises its extra-territorial jurisdiction.  (Case 2:12-cv-00997-PMW Document 


27 Filed 11/16/12 Page 29 of 53) 


76. Counterclaim Plaintiffs further contend Article I, §24, mandates water supply 


through these revocable contracts, as evidenced by the water sales records, approval letters, and 


water permit and supply agreements, must be uniformly provided to inhabitants who reside 


within the City’s municipal service area though outside the municipal corporate boundaries. 


77. Counterclaim Plaintiffs contend the different treatment given them as opposed to 


other inhabitants within the City’s municipal service area though residing outside the municipal 


corporate boundaries in receiving approvals or supply are not based upon differences that have a 


reasonable tendency to further the objectives of Article XI, §6 and are so discriminatory as to 


violate uniformity required by Article I, Section 24. 


78. The City exercised extra-territorial jurisdiction over Counterclaim Plaintffs’ 


properties by expressly defining the Salt Lake City Watershed Area as including “all of the 


watershed area east of the Little Cottonwood Canyon Road and North Fork of Little Cottonwood 


Road”.  (Salt Lake City Code §17.04.010) 


79. Counterclaim Plaintiffs stand ready, willing and able to be responsible for water 


service to their property. 


80. Counterclaim Plaintiffs stand ready, willing and able to finance the costs of 


extension and to accept water at the prescribed payment rates as afforded other inhabitants 


without the City’s municipal service area though outside the municipal corporate boundaries. 


81. Counterclaim Plaintiffs contend a remedy should lie for them because, given their 


ready responsibility and willingness to bear the burdens of extension, the City’s duty is “a 
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ministerial act about which it would have no discretion” as opined in Rose v. Plymouth Town, 


110 Utah 358, 173 P.2d 285, 286 (Utah 1946). 


82. To the extent the City had discretion, Counterclaim Plaintiffs contend that the 


City abused its discretion by acting unreasonably towards them in the City’s revocable contract 


water supply to inhabitants of the municipal service area residing outside the municipal corporate 


boundaries. 


83. The City’s abuse and unreasonableness are evidenced by explicit intent to deny 


water recorded in memorandum of the Director of Public Utilities.  The March 23, 1992, 


memorandum disclosed: 


In 1990 as a means of controlling development in the Albion Basin and to 
protect the watershed the City agreed to take over from the Little 
Cottonwood Water Company all of its water sales contracts.  Salt Lake 
City as a first class City has extraterritorial jurisdiction, federal legislation 
and the organization to enforce the terms of the contracts.  At first we tried 
to dissolve the Little Cottonwood Water Company and take over its assets.  
This failed because of the City’s exchange contracts.  It was later decided 
to keep the company intact, but have the water sales contracts conveyed to 
the City.  We are currently in the process of completing the agreement 
between Salt Lake City and the Little Cottonwood Water Company to 
accomplish this.  Once the City has the contracts we will not certify for 
water service for new building permits.   
 


See, Exhibit 10 – Director of Public Utilities Memorandum March 1992. 


84. The Director of Public Utilities wrote another memorandum dated August 30, 


1993 asserting a promise to use “Salt Lake City’s watershed management muscle to deny them 


water”.  See, Exhibit 11 – Director of Public Utilities Memorandum August 1993. 


85. The Director disclosed the following intent: 


Salt Lake City promised Mayor Levitt that it would gain control of the 
Albion Basin contracts in order to protect the area from development by 
using Salt Lake City’s watershed management muscle to deny them water.  
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Also, the City would not fold under pressure to increase the volume under 
the contracts, whereas the Little Cottonwood Water Company would. 
 


86. The August 30, 1993 memorandum is direct evidence of expressed intent not to 


apply and supply the appropriated water to the explicitly approved beneficial use.   


87. Promising to deny water “as a means of controlling development in the Albion 


Basin” violates rights afforded to Counterclaim Plaintiffs under the provisions of the Municipal 


Land Use, Development, and Management Act, Utah Code §§10-9a-101 et seq.; thereby denying 


due process of law protected by Article I, §7, of the Utah Constitution. 


88. Utah Code §10-8-15 does not confer authority upon Salt Lake City to “control 


development”; that power is conferred by Utah Code 10-9a-102(2) and does not extend to Salt 


Lake City controlling development in Albion Basin, particularly Albion Basin Subdivision. 


89. Utah Code §10-8-15 is a limited authority pertaining to “preventing pollution or 


contamination”. 


90. Public sewer was constructed pursuant to the Alta Interceptor Sewer Extension 


(Project No. C 490132), together with the Snowbird-Lower Canyon Extension (Project No. 


WPC-Utah-119), which were planned and undertaken in order to provide sewer service to the 


entire Little Cottonwood Canyon area of Salt Lake County.  (Ex. 3 – Town of Alta Sewer Outfall 


Agreement 1971; Ex. 4 – Town of Alta Sewer Outfall Agreement 1974; Filed 08-14-14) 


91. The Town of Alta subsequently adopted Ordinance No. 1994-0-1 entitled “New 


Sewer System Ordinance” on January 13, 1994.  (Ex. 5 – Town of Alta Ordinance No. 1994-0-1 


Filed 08-04-14)  The ordinance is now codified in Chapter 3, Title 8 of the Alta Town Code.  


(Ex. 6 – Alta Town Code 8-3-6 – Private Wastewater Disposal Filed 08-04-14)  Part E of Section 


8-3-6 provides: “At such time as a public sewer becomes available to a property served by a 
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private wastewater disposal system, the owner shall make a direct connection to the public sewer 


within sixty (60) days after receiving notice of availability from the town, in compliance with 


this chapter, and shall pay the quarterly fee to the town, and the private disposal system shall be 


disconnected and made inoperable.”  (Ex. 6 – Alta Town Code 8-3-6 – Private Wastewater 


Disposal Filed 08-04-14) 


92. Part F of Section 8-3-6 provides: “When a public sewer is not available, the 


owner shall operate and maintain the private wastewater disposal facilities in a sanitary manner 


at all times, and at no expense to the town. All private wastewater shall be disposed of at the 


sewer dump station located within the town. (Ord. 1994-O-1, 1-13-1994)”.  (Ex. 6 – Alta Town 


Code 8-3-6 – Private Wastewater Disposal Filed 08-04-14) 


93. Court appointed Commissioner Higbee further testified in explaining how the 


waters of Little Cottonwood Creek were distributed pursuant to the decree and the Exchange 


Agreements that sewer flows from the sewer line that goes up the canyon to serve Alta and 


Snowbird and other users of water are counted “as part of total stream flow”.  (Transcript of 


Hearing on Temporary Change Applications filed by Salt Lake City, p. 12; DWR 57-10013 – 


Filed 07-03-14) 


94. Salt Lake County Service Area No. 3 – Snowbird which prepared the Drinking 


Water Source Protection Plan encompassing the Butler Management and Haik properties has 


already determined proposed holding tanks would be compatible with the updated Source 


Protection Plan concurred to by the Division of Drinking Water and “would implement an 


acceptable engineered and/or construction control and land management strategy for these lots”.  


Ex. 33 – Salt Lake County Service Area Source Protection Determination. 
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95. Salt Lake City can only “exercise its legislative powers through ordinances.”  


Utah Code Ann. § 10-3-701.   


96. The expressed intent of denying new water certifications evidenced in the 


memoranda of the Director of Public Utilities do not disclose passage or enactment by the 


governing body of the City; are not in the mandated form of an ordinance, Utah Code §§ 10-3-


704-05; and do not include disclosure of publication or posting, Utah Code § 10-3-711. 


97. “Failure to strictly follow the statutory requirements in enacting the ordinance 


renders it invalid.”  Call v. West Jordan, 727 P.2d 180, 183 (Utah 1986) (citing Melville v. Salt 


Lake County, 536 P.2d 133 (Utah 1975)). 


98. Promising to deny water violates “the requirement of reasonableness, which 


attends all actions by municipalities” and which does “not cease at the city limits.”  Platt v. Town 


of Torrey, 949 P.2d 325, 330 (Utah 1997). 


99. The Due Process Clause of the Utah Constitution is self-executing. See Spackman 


v. Board of Educ. of the Box Elder County Sch. Dist., 2000 UT 87, ¶ 10, 16 P.3d 533.   


100. Counterclaim Plaintiffs contend that the Due Process Clause protections 


encompass violations of the requirement of reasonableness. 


101. The underlying premise of the City’s argument is that its water sales and 


deliveries authorized by Utah Code §10-8-14(1)(d) are not considered a public utility and 


essentially lay solely within the discretion of the City to grant or deny. 
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102. At the time Utah Supreme Court recognized an exemption for the City from 


jurisdiction or regulation of the Public Service Commission, the Utah Supreme Court indicated 


“the fears expressed by plaintiffs that cities will engage in the utility business on a broad scale in 


competition with and destructive of regularly authorized privately owned utilities does not seem 


to be justified”.  County Water Sys. v. Salt Lake City, 3 Utah 2d 46, 52 (Utah 1954). 


103. Salt Lake City now asserts: 


On a flow basis, Plaintiffs and Sandy City collectively own the rights to 
use 99.65% of the first 94.79 cfs of LCC (the “first and second primary” 
rights), 99.55% of the flow rights up to 111.86 cfs (the combined “first 
and second primary” and “first surplus” rights), approximately 88% of the 
flow rights up to 159.09 cfs (the combined “first and second primary” and 
“first surplus” and “second surplus” rights), and approximately 78% of the 
flow rights up to 398.36 cfs (the combined rights including “third surplus” 
rights). On a volume basis based on average annual hydrology, Plaintiffs 
and Sandy City collectively own the rights to use more than 95% of the 
first and second primary rights, and more than 92% of the overall LCC 
annual volume. 
 


(OPPOSITION TO DEFENDANTS BUTLER AND HAIK’S MOTION TO DISMISS 


AMENDED COMPLAINT, Case No. 140900915, Third Judicial District Court, Salt Lake City, 


Utah, p. vi, n. 2) 


104. Salt Lake City asserts it “is the largest retail water provider in the State”. (SALT 


LAKE CITY CORPORATION AND METROPOLITAN WATER DISTRICT OF SALT LAKE 


& SANDY’S OPPOSITION TO DEFENDANTS BUTLER AND HAIK’S MOTION TO 


DISMISS, Case No. 140900915, Third Judicial District Court, Salt Lake City, Utah, p. iii) 
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105. The City further asserts: “Over the course of more than a century, SLC has 


acquired the majority of the water rights of Little Cottonwood Creek to serve public needs.”  


(SALT LAKE CITY CORPORATION AND METROPOLITAN WATER DISTRICT OF SALT 


LAKE & SANDY’S OPPOSITION TO DEFENDANTS BUTLER AND HAIK’S MOTION TO 


DISMISS, Case No. 140900915, Third Judicial District Court, Salt Lake City, Utah, p. 4) 


106. The City further asserts “is the holder of the vast majority of LCC water rights”.  


(SALT LAKE CITY CORPORATION AND METROPOLITAN WATER DISTRICT OF SALT 


LAKE & SANDY’S OPPOSITION TO DEFENDANTS BUTLER AND HAIK’S MOTION TO 


DISMISS, Case No. 140900915, Third Judicial District Court, Salt Lake City, Utah, p. 17) 


107. The City asserts “SLC water rights provide for nearly all the in-canyon usage of 


water”. ((SALT LAKE CITY CORPORATION AND METROPOLITAN WATER DISTRICT 


OF SALT LAKE & SANDY’S OPPOSITION TO DEFENDANTS BUTLER AND HAIK’S 


MOTION TO DISMISS, Case No. 140900915, Third Judicial District Court, Salt Lake City, 


Utah, p. iv) 


108. Counterclaim Plaintiffs contend that the “state policy of displacing competition 


with regulation in the area of municipal control over water and water rights” articulated in Salt 


Lake City Corp. v. Big Ditch Irrigation Co., 2011 UT 33, 258 P.3d 539, has now led to the City 


rendering a utility service outside its city limits to such an extent as to be “subject to some public 


regulation” particularly given the disparity in treatment of inhabitants of the approved municipal 


service area outside the corporate boundaries of the City.  Salt Lake County v. Salt Lake City, 


570 P.2d 119, 122 (Utah 1977). 
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109. Consideration of this extent appears well warranted as the Utah Supreme Court 


recognizes that if “the plaintiff had financed the cost of the extension and agreed to accept water 


at the prescribed rates in payment therefor, the remedy might lie, because the writ would then be 


for the purpose of compelling the town to perform a duty, a ministerial act about which it would 


have no discretion” whilst “Salt Lake City promised Mayor Levitt that it would gain control of 


the Albion Basin contracts in order to protect the area from development by using Salt Lake 


City’s watershed management muscle to deny them water”.  Rose v. Plymouth Town, 110 Utah 


358 (Utah 1946); See, Exhibit 11 – Director of Public Utilities Memorandum August 1993. 


110. “No discretion” and a promise to deny appear inimical; the promise to deny being 


also inimical with constitutional expectation recorded in the constitutional debates: 


Mr. President, there is something more in this section (referring to Article 
XI, Section 6).  It seems to me on careful consideration the leaving of 
those words in would save any possible question.  This section 
contemplates not only the supplying of inhabitants with water rights that 
are now under the ownership of the town, or municipality, but it implies 
the control of such water rights as may be required by such municipality 
hereafter, and it might well be that the expense of the supply of the city of 
the town with a company water system could well be taken off of the 
burden of general taxation, by charging a reasonable rate for the use of 
that water, in proportion to the amount used, of course, by individuals 
until such time as the water supply would be free to the city, and then it 
might become free to the inhabitants. 
 


Constitutional Convention at 671.   


111. The City has contended “change applications here merely provide State Engineer 


administrative approval to possible Salt Lake City uses of water” and “do not change … any 


other characteristics applicable to the water rights”. (Appellate Case: 13-4050 Document: 


01019065959 Date Filed: 06/03/2013 Page: 12) 
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112. Counterclaim Plaintiffs contend there is legal consequence and change arising 


from that municipal appropriation in five respects: first, Article XI, §6, mandates that approved 


appropriation be preserved, maintained and operated for the approved use; second, if the City did 


not intend to apply it to the approved use and do so within a reasonable time, the appropriation 


was unlawful; three, the City’s refusal to apply the water to the approved beneficial use 


invalidates it; four, Article I, §24, mandates uniform operation of the revocable water sales such 


that the City cannot lawfully sell water to some lots under a water right whilst deny it to other 


lots approved for supply under that water right; and five, such disparate treatment is 


unreasonable in the context of a promise to deny. 


113. The City has contended that even after approval “a change application can be 


freely withdrawn by the applicant, as the applicant sees fit, or the applicant can just let it lapse 


for failure to submit proof of change timely.” (Appellate Case: 13-4050 Document: 


01019097685 Date Filed: 07/24/2013 Page: 19) 


114. Counterclaim Plaintiffs contend speculation of future lapse essentially presumes 


violation of Article XI § 6, which mandates a water right be “preserved” and “maintained”.  


Persons of ordinary intelligence and experience would understand “preserved” to mean the water 


right should be saved or defended and kept in a sound state.  WEBSTER’S AMERICAN DICTIONARY 


862 (1895).  Persons of ordinary intelligence and experience would understand “maintained” to 


mean a water right would be “upheld; supported; defended; vindicated.”  Id. 686.  As conjoined 


constitutional terms, lapse cannot fairly be considered to fall within the ambit of “preserved” and 


“maintaned”.  


115. The City’s contention clearly contravenes what persons of ordinary intelligence 


and experience would understand “operated” to mean in the context of Article XI § 6.  In this 
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context, “operated” would mean “to effect; to produce by agency.”  WEBSTER’S AMERICAN 


DICTIONARY 773 (1895).  Operation of Water Right No. 57-10015 (a16846) means to put the 


water to use supplying homes in Albion Basin Subdivision which is what the City refuses to do. 


116. Consideration of the extent is particularly ripe as the City asserts its “interests in 


the waters of Little Cottonwood Creek are vested and extend to the farthest source of the water.”  


(SALT LAKE CITY CORPORATION AND METROPOLITAN WATER DISTRICT OF SALT 


LAKE & SANDY’S OPPOSITION TO DEFENDANTS BUTLER AND HAIK’S MOTION TO 


DISMISS, Case No. 140900915, Third Judicial District Court, Salt Lake City, Utah, p. 4) 


117. The City now asserts “even a de minimis decrease in water available for treatment 


and use is sufficient to present impairment to SLC’s water interest”.  ((SALT LAKE CITY 


CORPORATION AND METROPOLITAN WATER DISTRICT OF SALT LAKE & SANDY’S 


OPPOSITION TO DEFENDANTS BUTLER AND HAIK’S MOTION TO DISMISS, Case No. 


140900915, Third Judicial District Court, Salt Lake City, Utah, p. iv) 


118. The contention that the City can deny water approved for supply to inhabitants of 


the municipal service area whilst suing those same inhabitants for de minimis if not 


immeasurable use raises need for consideration of regulation to some extent. 


119. Given “[a]n appropriative water right depends on beneficial use for its continued 


validity,” In re Bear River, 819 P.2d 770, 775 (Utah 1991), there is real question whether the 


City can appropriate to supply homes then deny that supply to sue asserting that appropriative 


right as a basis for claiming de minimis if not immeasurable injury. 


120. In reversing and remanding an action for declaratory relief, the Utah Supreme 


Court expressed: 
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The building of homes and the development of subdivisions and business 
areas moves on apace. It is our opinion that under the facts alleged and the 
charges asserted by Salt Lake County, the criteria relating to declaratory 
judgment are met; and that in order to relieve uncertainty and insecurity 
and to avoid possible controversy and harm, it is necessary and desirable 
that those officials charged with the responsibility of its government, and 
also those depending on such services, should have an authoritative 
adjudication as to what their rights are; and equally important, what their 
rights are not. 
 


Salt Lake County v. Salt Lake City, 570 P.2d 119, 121 (Utah 1977). 


COUNT I 
DECLARATORY RELIEF – ARTICLE XI, §6 


121. The other allegations of the Answer and Counterclaim are restated and alleged in 


this Count. 


122. Counterclaim Plaintiffs seek declaration determining their rights, status, and other 


legal relations as to the City arising from or relating to Article XI, §6; and their ownership of lots 


within Albion Basin Subdivision including their entitlement to water supply as authorized by 


Water Rights 57-10013 (a16844) or 57-10015 (a16846) to serve homes in Albion Basin 


Subdivision and the status of the 1963 agreement asserted by the City and used as a basis for 


denial of approval by the Salt Lake County Board of Health. 


COUNT II 
DECLARATORY RELIEF – ARTICLE I, §24  
AND REASONABLENESS REQUIREMENT 


123. The other allegations of the Answer and Counterclaim are restated and alleged in 


this Count.  


124. Counterclaim Plaintiffs seek declaration determining their rights, status, and other 


legal relations as to the City arising from or relating to Article I, §24; and whether they are 


entitled to be treated uniformly with other inhabitants of the City’s municipal service area 
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defined, among other ways, as “those areas that have been included by approved change 


application” whether the property is within or without municipal corporate boundaries. 


125. Counterclaim Plaintiffs seek declaration determining their rights, status, and other 


legal relations as to the City arising from or relating to the requirement of reasonableness which 


attends all actions by municipalities and whether that requirement entitles Counterclaim 


Plaintiffs to water supply as afforded to other inhabitants of the City’s municipal service area 


defined, among other ways, as “those areas that have been included by approved change 


application” whether the property is within or without municipal corporate boundaries. 


COUNT III 
DECLARATORY RELIEF – ARTICLE I, §7 


126. The other allegations of the Answer and Counterclaim are restated and alleged in 


this Count.  


127. Counterclaim Plaintiffs seek declaration determining their rights, status, and other 


legal relations as to the City arising from or relating to Article I, §7; and whether the expressed 


intent to deny water certification for purposes of controlling development in Albion Basin 


afforded due process protections as set forth in the provisions of the Municipal Land Use, 


Development, and Management Act, Utah Code §§10-9a-101 et seq.; or Utah Code §§ 10-3-704-


05 or 10-3-711. 
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COUNT IV 
DECLARATORY RELIEF – INVALID APPROPRIATION 


128. The other allegations of the Answer and Counterclaim are restated and alleged in 


this Count.  


129. Counterclaim Plaintiffs seek declaration determining the validity of appropriation 


by the City as expressed in Water Right 57-10015 (a16846) or Water Right 57-10013 (a16844) 


due to an expressed intent not (1) to apply the appropriated water to the stated beneficial use; and 


(2) refusal and failure to supply appropriated water within a reasonable time to the stated 


beneficial use. 


130. Counterclaim Plaintiffs seek declaration determining the continued validity of 


appropriation by the City as expressed in Water Right 57-10015 (a16846) or Water Right 57-


10013 (a16844) due to failure to apply the appropriated water to the stated beneficial use. 


COUNT V 
DECLARATORY RELIEF – EXTENT OF REGULATION 


131. The other allegations of the Answer and Counterclaim are restated and alleged in 


this Count.  


132. Counterclaim Plaintiffs seek declaration determining whether the “state policy of 


displacing competition with regulation in the area of municipal control over water and water 


rights” articulated in Salt Lake City Corp. v. Big Ditch Irrigation Co., 2011 UT 33, 258 P.3d 539, 


has now led to Salt Lake City rendering a utility service outside its city limits to such an extent 


as to be “subject to some public regulation” as recognized in Salt Lake County v. Salt Lake City, 


570 P.2d 119, 122 (Utah 1977), and if so, the extent of the regulation and rights, status, and other 


legal relations of Counterclaim Plaintiffs as to the City arising from or relating to that regulation. 
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WHEREFORE, Counterclaim Plaintiffs pray for judgment in their favor and against the 


City as follows: 


1. That the Amended Petition should be dismissed with prejudice. 
 


2. That the Court declare rights, status, and other legal relations of Butler 
Management, Haik and the City arising from or relating to Article XI, §6; and 
Article I, §24 and 7, and the reasonableness requirement and water supply as 
authorized by Water Rights 57-10013 (a16844) or 57-10015 (a16846). 
 


3. That the Court declare the validity of the appropriations evidenced by Water 
Rights 57-10013 (a16844) or 57-10015 (a16846) or their continued validity given 
the expressed intent of the City not to supply the stated beneficial use and failure 
or refusal to apply the appropriated water to the stated beneficial use. 
 


4. That the Court declare whether the state policy of displacing competition with 
regulation in the area of municipal control over water and water rights and extent 
of the City’s water sales has now led the City to rendering a utility service outside 
its city limits to such an extent as to be “subject to some public regulation” as 
recognized in Salt Lake County v. Salt Lake City, 570 P.2d 119, 122 (Utah 1977), 
and if so, the extent of the regulation and rights, status, and other legal relations of 
Counterclaim Plaintiffs as to the City arising from or relating to that regulation. 
 


5. That the Court award costs and attorney fees as allowed by law. 
 


6. For such other and further relief as the court deems just and equitable. 
 


DATED this 26th day of May, 2015 KREBSBACH AND HAIK, LTD. 


      /s/ Paul R. Haik 
     By____________________________ 


     Paul R. Haik 
Attorney for The Butler Management Group and 
Mark C. Haik 
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STANDARD OF REVIEW 


"When reviewing the propriety of a motion to dismiss, we accept the factual allegations 


in the [counterclaim] as true and interpret those facts and all reasonable inferences drawn 


therefrom in a light most favorable to the [counterclaim] plaintiff as the nonmoving party."  


Russell Packard Dev., Inc. v. Carson, 2005 UT 14, ¶ 3, 108 P.3d 741, 743 (holding that district 


court erred in dismissing claims).  "Because the propriety of a motion to dismiss is a question of 


law," a trial court's ruling is afforded no deference [3]  and reviewed under a correctness 


standard.  Id. at ¶ 34. 


SUMMARY 


The District Court would err by dismissing the counterclaims for declaratory judgment 


(the "Counterclaims") under Rule 12(b)(6) because, contrary to Salt Lake City's argument, the 


Counterclaims are not barred under either branch of res judicata (i.e., claim preclusion and issue 


preclusion) and each count properly alleges right to declaratory relief. 


First, as to res judicata, Salt Lake City's entire argument relies upon only two cases and 


fails to properly apply the essential elements of either branch of res judicata.  Those two cases 


are (1) United States District Court Case Number 2:96-cv-00732J before Judge Jenkins which 


resulted in Appellate Case 97-4202 before the United States Circuit Court of Appeal for the 


Tenth Circuit; and, (2), Case 2:12-cv-00997 TS before Judge Stewart which resulted in Appellate 


Case 13-4050.  In making its res judicata argument, Salt Lake City ignores the most recent 


decision of the United States Circuit Court of Appeals for the Tenth Circuit, Appellate Case 14-


4074; reversing Judge Stewart's dismissal based upon res judicata in Case 2:13-cv-01051 TS.  


Further, res judicata does not bar the Counterclaims because (1) the issues are not identical; (2) 
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the legal issues presented have yet to be completely, fully and fairly litigated; and (3) the legal 


questions are not yet finally determined. 


Addressing first res judicata, the Court should focus upon the specifically required 


elements as applied to the two decision relied upon by Salt Lake City.  Doing so, will expedite 


and aid correct decision.  Therefore, brief summary is provided. 


For claim preclusion to arise from these two cases, three requirements must be met: 


(1) The subsequent action must involve the same parties, their privies, or their 
assigns as the first action, 


(2) the claim to be barred must have been brought or have been available in 
the first action, and 


(3) the first action must have produced a final judgment on the merits of the 
claim. 


Murdock v. Springville Mun. Corp. (In re General Determination of the Rights to the Use of All 


the Water), 1999 UT 39, P 15, 982 P.2d 65; see also Snyder v. Murray City Corp., 2003 UT 13, 


P 34, 73 P.3d 325. [21]   The four requirements of issue preclusion are as follows: 


(1) The party against whom issue preclusion is asserted must have been a 
party to or in privity with a party to the prior adjudication; 


(2) the issue decided in the prior adjudication must be identical to the one 
presented in the instant action; 


(3) the issue in the first action must have been completely, fully, and fairly 
litigated; and 


(4) the first suit must have resulted in a final judgment on the merits. 


Murdock, 1999 UT 39 at P 18. 


Second, rather than contesting the sufficiency of allegations (which is the proper focus of 


a motion to dismiss), Salt Lake City simply proffers its version of the underlying merits of the 


legal questions without meaningful analysis of the sufficiency of the allegations.  Thus, Salt Lake 


City's motion is, in reality, a deficient motion for summary judgment. 
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In assessing Salt Lake City's second argument, the District Court should focus upon the 


elements for seeking declaratory relief. 


Generally, courts have held that the conditions which must exist before a 
declaratory judgment action can be maintained are: (1) a justiciable controversy; 
(2) the interests of the parties must be adverse; (3) the party seeking such relief 
must have a legally [3]  protectible interest in the controversy; and (4) the issues 
between the parties involved must be ripe for judicial determination. 


Baird v. State, 574 P.2d 713, 715 (Utah 1978).  By specifically examining these required 


elements, the District Court can readily conclude Salt Lake City's motion must be denied. 


ARGUMENT 


I. NEITHER BRANCH OF RES JUDICATA BARS THE COUNTERCLAIMS. 


A. Claim Preclusion Cannot Apply Because The Legal Questions Are Not Yet 
Finally Determined. 


Claim preclusion cannot apply to the Counterclaims.  The presented legal questions have 


yet to be finally determined.  The Utah Supreme Court asserts: "This court, not the United States 


Supreme Court, has the authority and obligation to interpret Utah's constitutional guarantees, 


including the scope of due process, and we owe federal law no more deference in that regard 


than we do sister state interpretation of identical state language."  State v. Tiedemann, 2007 UT 


49, ¶ 33, 162 P.3d 1106.  A Utah resident is certainly entitled to seek the Utah Supreme Court's 


determination whether a broader interpretation of Article XI, § 6, of the Utah Constitution is 


proper, particularly by seeking declaratory relief not monetary damages, as the Utah Supreme 


Court retains the power to independently interpret the provisions of the Utah Constitution.  See 


Gray v. Dep't of Emp't Sec., 681 P.2d 807, 825 (Utah 1984) ("This Court retains the power to 


independently interpret the due process clause of the Utah Constitution."). 


The Counterclaims properly raise a broader interpretation of Article XI, § 6 of the Utah 


Constitution by the Utah Supreme Court, as opposed to the divergent, narrow or limited 
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constructions proffered by the Federal Courts.  Indeed, Salt Lake City previously conceded that 


Butler Management and Haik remain "free to make" these arguments "in this case." (Case No. 


140900915, Salt Lake City Corporation and Metropolitan Water District of Salt Lake & Sandy's 


Opposition to Defendants Butler and Haik's Motion to Dismiss, p. v, July 29, 2014, in the Third 


Judicial District Court of Salt Lake County, State of Utah)  Interpretation of Article XI, § 6, by 


this Court and perhaps ultimately by the Utah Supreme Court is appropriate because the Federal 


Courts expressed radically divergent opinions as to its application. 


As background, the Federal District Court interpreted Article XI, § 6 of the Utah 


Constitution as only providing that water rights or sources "may be used to supply its inhabitants 


with water at reasonable charges"; while Article XI § 6 is mandatory: water rights owned or 


controlled by a municipality "shall be preserved, maintained and operated by it for supplying its 


inhabitants".  The stark contrast between "may be" and "shall be" calls out for clarification.  And, 


despite this stark contrast, the Federal District Court characterized Article XI, § 6 of the Utah 


Constitution as not requiring "the city to provide water to Plaintiffs, they merely permit the city 


to do so and, if the city so chooses, a reasonableness requirement is imposed".  (Case 2:12-cv-


00997 TS Doc. No. 51, p. 19.) 


In interpreting the Utah State Constitution to be permissive, the Federal District Court 


could not have "look[ed] primarily to the language of the constitution itself . . . as it would be 


understood by persons of ordinary intelligence and experience," as it is required to do.  T-Mobile 


USA, Inc. v. Utah State Tax Comm'n, 2011 UT 28, ¶ 30, 254 P.3d 752 (additional quotations and 


citations omitted).  A permissive interpretation is foreclosed by Section 26 of Article I, of the 


Utah Constitution which provides "[t]he provisions of this Constitution are mandatory and 
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prohibitory, unless by express words they are declared to be otherwise."  There are no express 


words declaring Article XI, § 6 of the Utah Constitution as other than mandatory. 


The Tenth Circuit panel did not address the Federal District Court's interpretation and 


instead rejected interpretation of Article XI, § 6 of the Utah Constitution as imposing a duty to 


supply water on grounds Haik was not an "inhabitant" since his lots lay outside the corporate 


boundaries; however, the Tenth Circuit explicitly stated that Haik's property was "within Salt 


Lake City's service area".  (App. Case 13-4050, Doc 01019259740, pp. 14-15) (emphasis added)  


Article XI, Section 6 of the Utah Constitution states all "water rights and sources of water supply 


now owned or hereafter to be acquired by any municipal corporation, shall be preserved, 


maintained and operated by it for supplying its inhabitants with water at reasonable charges".  


The Tenth Circuit also asserted: "The parties agree that the approval of Change Application 


a16846 authorized Salt Lake City to use more water in the Albion Basin Subdivision."  Haik v. 


Salt Lake City Corp., No. 13-4050, 567 F. App'x 621, 636 (10th Cir. June 5, 2014).  Salt Lake 


City admits "application a16846 allows the City to use more than the amount of water described 


in the 1963 Agreement in Albion Basin."  (App. Case 13-4050, Doc No. 01019097685, p. 19). 


Given the disparate interpretations that "shall be" means "may be" and "inhabitant" 


excludes "residents" of the municipal service area declared by Salt Lake City and approved by 


the Utah State Engineer; review by this Court and, ultimately, the Utah Supreme Court is well 


warranted and necessary.  The Federal Courts simply cannot foreclose the Utah Supreme Court 


from interpreting Article XI, § 6, or Article I, § 24, of the Utah Constitution, which lie at the 


heart of the Counterclaims.  The Tenth Circuit was moved to certify a question about proper 


interpretation of Article XI, § 6, of the Utah Constitution and for rehearing.  (Case No. 13-4050 


Doc 01019055726; Doc. 01019267120)  The District Court was also asked to certify but refused. 
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See Haik v. Salt Lake City Corp., 567 F. App'x at 636 .  Denying certification cannot foreclose 


determination of these unresolved issues by the Utah Supreme Court through this proceeding. 


Moreover, there is good reason to believe that the Utah Supreme Court will part company 


with the Federal Courts on these issues because those courts have shown starkly different 


approaches to Utah Constitutional issues.  A brief illustration of these differences follows: 


• In Rose v. Plymouth Town, 110 Utah 358, 173 P.2d (1946), the Utah 
Supreme Court determined were a resident to finance the cost of extension 
and agree to accept water at the prescribed rates in payment therefor a 
municipality would have no discretion in providing water whilst the 
Federal Courts assert that municipality could provide water "if the city so 
chooses". 


• In Rupp v. Grantsville City, 610 P.2d 338 (Utah 1980), the Utah Supreme 
Court recognized the question of legal entitlement as a property interest 
then focused on whether there was adequate process; the Tenth Circuit 
denied legal entitlement and skipped over the adequacy of process. 


• As to appropriation, the Tenth Circuit opined nothing requires use of 
appropriated water while the Utah Supreme Court mandates intent to use 
and application as essential elements, along with beneficial use for 
continued validity, as set forth in Sowards v. Meagher, 37 Utah 212, 108 
P. 1112 (1910) and In re Bear River, 819 P.2d 770 (Utah 1991). 


• In Wayman v. Murray City Corp., 23 Utah 2d 97, 458 P.2d 861 (1969), the 
Utah Supreme Court felt impelled to remand to assure conformity with the 
underlying water law principles while the Tenth Circuit, before its recent 
reversal and remand, dismissed. 


• In Genola Town v. Santaquin City, 96 Utah 88, 80 P.2d 930 (1938), the 
Utah Supreme Court asserted Article XI, § 6, should not be narrowly or 
strictly construed while the Tenth Circuit interpreted "inhabitant" to 
exclude residents of the City's approved service area and in which the City 
is actually selling and supplying water. 


• As to Platt v. Town of Torrey, 949 P.2d 325 (Utah 1997), the Utah 
Supreme Court appeared to recognize differential treatment of non-
residents in the municipal service area raises a cognizable issue while the 
Tenth Circuit focused solely upon resident versus non-resident as grounds 
to deny protection. 


• As to County Water Sys. v. Salt Lake City, 3 Utah 2d 46, 278 P.2d 285 
(1954), the Tenth Circuit asserted duty arose only after election to supply 
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but did not address public records showing an incredible extent of non-
resident water sales actually occurring and seemingly evidencing an 
election to supply. 


• In Salt Lake County v. Salt Lake City, 570 P.2d 119 (Utah 1977), the Utah 
Supreme Court vacated and remanded to afford opportunity for hearing 
while the Tenth Circuit, before its recent reversal and remand, dismissed.  
The Utah Supreme Court acknowledged the line extent of duty or 
regulation is not "clearly determined" while the Tenth Circuit previously 
used a narrow or strict construction of a single word to dispense with 
adjudication. 


These stark differences suggest a more solicitous approach by the Utah Supreme Court. 


This solicitousness is founded upon the recognized importance of water in Utah: 


In Utah and other arid western states, "'a drop of water is a drop of gold.'" 
Carbon Canal Co. v. Sanpete Water Users Ass'n, 19 Utah 2d 6, 425 P.2d 405, 407 
(Utah 1967). Western state governments are "vitally interested in seeing that none 
of the [state's] waters are allowed to run to waste or go without being applied to a 
beneficial use." Eskelsen, 819 P.2d at 775. 


Delta Canal Co. v. Frank Vincent Family Ranch, LC, 2013 UT 69, ¶ 19 . 


In this context, Salt Lake City's contention appropriation does not require use may well 


be viewed very differently by the Utah Supreme Court, particularly given the intent expressed 


during the Constitutional debates.  During debate on amending Article XI § 6, Mr. Goodwin 


remarked:  "Everyone has his pro rata right to the water, and all charges are for another purpose 


altogether; that is, when it is carried to a man's house, they charge him for it, and those three 


words in the article are simply surplusage."  1 Proceedings and Debates of the Constitutional 


Convention for the State of Utah, 670-71 (1898).  Mr. Van Horne remarked, during that same 


debate "[Section 6] is simply a general declaration that the municipality shall reserve its control 


over water rights for the supply of its inhabitants."  Id. at 671.  Samuel R. Thurman further 


remarked in that debate: 


Now I take the position that if we leave the balance of the section stand, requiring 
cities to hold this property as a trust for the benefit of the inhabitants to supply 
them with water, the courts will always construe the question of a reasonable 
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charge, because it will be a trust fixed and form by the Constitution for the 
purpose of supplying the people with water, and they will have no right to charge 
more than a reasonable amount. 


Id. at 672.  If the Utah Supreme Court recognizes a person residing within the approved 


municipal service as "inhabitant", then Salt Lake City's interpretation wholly fails. 


Regardless, until the Utah Supreme Court determines the proper meaning of the 


provisions of the Utah Constitution, claim preclusion cannot not bar the Counterclaims.  This 


lack of finality is especially clear in that the United States Circuit Court of Appeals for the Tenth 


Circuit in Appellate Case 14-4074 reversed Judge Stewart's recent dismissal on grounds of res 


judicata in Case 2:13-cv-01051 TS.  Ignoring this reversal and remand, Salt Lake City now tries 


to rely upon decision in Appellate Case 13-4050, instead of Appellate Case 14-4074; thereby 


mistakenly ignoring the recent reversal and remand of the legal questions to the State District 


Court.  The Salt Lake County Board of Health had moved for dismissal based upon each branch 


of res judicata asserting the same two cases now relied upon by Salt Lake City.  (Case 2:13-cv-


01051-TS, Doc. 14) 


B. Issue Preclusion Cannot Apply Because The Issues Are Different And Not 
Completely, Fully, Or Fairly Litigated 


Issue preclusion cannot apply.  The issues raised in the Counterclaims are not identical 


and were not been completely, fully, and fairly litigated.  This point is plainly indisputable as to 


the core dispute about how to properly interpret and apply Article XI, § 6, and Article I, § 24, of 


the Utah Constitution arising from the State Engineer's approval of Water Rights 57-10013 


(a16844) and 57-10015 (a16846).  Salt Lake City's admission shows the lack of identity:  "Judge 


Jenkins did not directly address the claim that Art. XI, § 6 of the Utah Constitution requires the 


City to provide water".  (App. Case 13-4050 Doc 01019097685, p. 26)  Salt Lake City admits "it 


is true" they "did not list SLC's many approved change applications" in answer to a question of 
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Judge Jenkins or subsequent filing with the Federal District Court.  (Case 2:12-cv-00997-TS Doc 


27, p. 6.)  Having withheld approved municipal supply from Judge Jenkins, Salt Lake City 


cannot show identical issues between the alleged Counterclaims and Case Number 2:96-cv-


00732J and Appellate Case 97-4202 (the first case relied upon by Salt Lake City) or complete, 


full, and fair litigation. 


Similarly, the issues in Case 2:12-cv-00997-TS and Appellate Case 13-4050 (the second 


case relied upon by Salt Lake City) are not identical to the Counterclaims.  Therefore, an 


essential element is missing necessitating denial of dismissal.  Brief review is appropriate. 


Case 2:12-cv-00997-TS presented several distinct claims: first, an action to set aside the 


judgment in Case Number 2:96-cv-00732J and Appellate Case 97-4202 due to fraud upon the 


Court arising from Salt Lake City's decision to "not list SLC's many approved change 


applications" in answer to a direct question from Judge Jensen.  (Case 2:12-cv-00997-TS Doc 


27, p. 6.)  See, Counterclaim ¶¶ 146-55. Second, claim pursuant to 42 U.S.C. §1983 premised 


upon denial of equal protection and due process guaranteed by the Fourteenth Amendment of 


the United States Constitution.  (Complaint Counts II to V)  Third, counts for misrepresentation 


and civil conspiracy.  (Counts VI and VII) 


Comparison of the elements of these claims with the Counterclaims shows the issues are 


not identical thereby requiring denial of Salt Lake City's motion.  Comparison of the elements of 


the actions show clear differences. 


Rule 60(d) of the Federal Rules of Civil Procedure authorizes the Court to "entertain an 


independent action to relieve a party from a judgment, order, or proceeding; or … set aside a 


judgment for fraud on the court."  Fed. R. Civ. P. 60(d).  "The court quite clearly -- and properly 


-- recognized that a violation of the duty of honesty is essential to a claim of fraud on the court."  
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Robinson v. Audi Aktiengesellschaft, 56 F.3d 1259, 1267 (10th Cir. 1995).  The deliberate 


misconduct by a government attorney evidences concealment appropriate for relief based on 


fraud.  United States v. Buck, 281 F.3d 1336 (10th Cir. 2002).  Plainly, there is no identity 


between Rule 60(d) relief due to fraud upon the Court and the Counterclaims. 


"To state a claim for fraudulent misrepresentation, a plaintiff must allege (1) that a 


representation was made (2) concerning a presently existing material fact (3) which was false 


and (4) which the representor either (a) knew to be false or (b) made recklessly, knowing 


that  here was insufficient knowledge upon which to base such a representation, (5) for the 


purpose of inducing the other party to act upon it and (6) that the other party, acting reasonably 


and in ignorance of its falsity, (7) did in fact rely upon it (8) and was thereby induced to act (9) to 


that party's injury and damage."  State v. Apotex Corp., 2012 UT 36, ¶ 58, 282 P.3d 66.  None of 


the legal questions presented in the Counterclaims are identical to issues germane to 


misrepresentation. 


"In Utah, civil conspiracy requires proof of five elements: '(1) a combination of two or 


more persons, (2) an object to be accomplished, (3) a meeting of the minds on the object or 


course of action, [955]  (4) one or more unlawful, overt acts, and (5) damages as a proximate 


result thereof.'"  Pohl, Inc. of Am. v. Webelhuth, 2008 UT 89, ¶ 29, 201 P.3d 944 (citation 


omitted).  "'In a conspiracy that results in tort liability, the cause of action for which the co-


conspirators are ultimately held liable is not the tort resulting in the harm, but for the conspiracy 


that led to the harm.  These are separate and distinct causes of action.'"  Id. (citation omitted).  


These elements raise very different issues than legal questions as to proper interpretation and 


application of Article IX, § 6; Article I, § 24; or Article 1, § 7 of the Utah Constitution. 
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There is nothing in common between these elements and legal questions as to the validity 


or continuing validity of Salt Lake City's change applications a16844 and a16846.  Neither are 


these elements identical with the question of whether the "state policy of displacing competition 


with regulation in the area of municipal control over water and water rights" articulated in Salt 


Lake City Corp. v. Big Ditch Irrigation Co., 2011 UT 33, ¶ 64, 258 P.3d 539, has now led to Salt 


Lake City rendering a utility service outside its city limits to such an extent as to be "subject to 


some public regulation" as recognized in Salt Lake County v. Salt Lake City, 570 P.2d 119, 122 


(Utah 1977); and if so, the extent of the regulation and rights, status, and other legal relations 


arising from or relating to that regulation. 


Salt Lake City's reference to 42 U.S.C. § 1983 as grounds for issue preclusion 


erroneously disregards clear, recent precedence of the Utah Supreme Court.  Basically, Salt Lake 


City contends facts that were material to the federal claims were not sufficient to establish a 


violation of the Haik's Federal constitutional rights therefore that Federal determination of 


Federal Constitutional rights precludes state declaration of State constitutional rights.  That 


contention lacks merit. 


The Utah Supreme Court was explicit regarding the lack of identity between Federal and 


State constitutional questions.  Because of the conciseness and clarity of the Utah Supreme 


Court's decision the reasoning is set forth in detail: 


At the most fundamental level, the standards for state and federal 
constitutional claims are different because they are based on different 
constitutional language and different interpretive case law. See, e.g., State v. 
Tiedemann, 2007 UT 49, ¶ 34, 162 P.3d  1106 (noting that "Utah's search and 
seizure provisions (which are identical to those in the federal constitution) provide 
a greater expectation of privacy than the Fourth Amendment as interpreted by the 
United States Supreme Court" (internal quotation marks omitted)); compare, e.g., 
U.S. Const. amend. V (federal "due process" clause), with Utah Const. art. I, § 7 
(state "due process" clause), and id. art. I, § 1 ("inherent and inalienable rights" 
clause). 
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While some of the language of our state and federal constitutions is 
"substantially the same," similarity of language "does not indicate that this court 
moves in 'lockstep' with the United States Supreme Court's [constitutional] 
analysis or foreclose our ability to decide in the future that our state constitutional 
provisions afford more rights than the federal Constitution." Bailey v. Bayles, 
2002 UT 58, ¶ 11 n.2, 52 P.3d 1158; see also Tiedemann, 2007 UT 49, ¶ 33, 162 
P.3d 1106; West v. Thomson Newspapers, 872 P.2d 999, 1006 (Utah 1994); State 
v. Watts, 750 P.2d 1219, 1221 n.8 (Utah 1988). This idea underlies our reasoning 
in those cases where we have adopted the primacy approach, which dictates an 
analysis of state constitutional law before addressing any federal constitutional 
claims. Tiedemann, 2007 UT 49, ¶ 33, 162 P.3d 1106; see also West, 872 P.2d at 
1006. When utilizing this approach, we have stated, "[t]his court, not the United 
States Supreme Court, has the authority and obligation to interpret Utah's 
constitutional guarantees . . . and we owe federal law no more deference in that 
regard than we do sister state interpretation of identical state language." 
Tiedemann, 2007 UT 49, ¶ 33, 162 P.3d 1106. Indeed, when a court is confronted 
with a state constitutional claim, the starting point is the language of the state 
constitution. Id. 


In addition to the differences in constitutional language and interpretive 
case law, the framework for making out a claim for damages for a violation of 
one's constitutional rights is different under state and federal law. To recover for a 
violation of the United States Constitution under section 1983 of Title 42 of the 
United States Code, a plaintiff must "show that the defendant's actions violated a 
[federal] constitutional or statutory right . . . [and] that this right was clearly 
established at the time of the conduct at issue." Clark v. Edmunds, 513 F.3d 1219, 
1222 (10th Cir. 2008) (internal quotation marks omitted); see also Pearson v. 
Callahan, 555 U.S. 223, 129 S.Ct 808, 818, 172 L. Ed. 2d 565 (2009) (noting that 
courts are "permitted to exercise their sound discretion in deciding which of the 
two prongs of the qualified immunity analysis should be addressed first"). The 
answers to these questions must be based on the language of the Federal 
Constitution. 


In contrast, to recover monetary damages for a violation of the Utah 
Constitution, a plaintiff must demonstrate that the provision violated by the 
defendant is self-executing and then must establish three elements: (1) the 
plaintiff "suffered a flagrant violation of his or her constitutional rights;" (2) 
"existing remedies do not redress his or her injuries;" and (3) "equitable relief, 
such as an injunction, was and is wholly inadequate to protect the plaintiff's rights 
or redress his or her injuries." Spackman ex rel. Spackman v. Bd. of Educ., 2000 
UT 87, ¶¶ 18, 23-25, 16 P.3d 533. The answers to these questions must be based 
on the language of the Utah Constitution. 


Without an analysis of the independent protections afforded by our state 
constitution, the state district court dismissed the Jensens' state law claims 
because a federal court found that the undisputed material facts did not give rise 
to a federal constitutional violation. This was error. Because the state and federal 
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standards for determining whether a plaintiff is entitled to damages for a 
constitutional violation are different, a federal court determination that the 
material undisputed facts do not give rise to a federal constitutional violation does 
not preclude a state court from deciding whether those same facts will give rise to 
a state constitutional violation. 


Therefore, the state district court's grant of summary judgment to the 
defendants solely on the basis of collateral estoppel was in error. 


Jensen v. Cunningham, 2011 UT 17, ¶¶ 45-49, 250 P.3d 465 (emphasis added). 


Salt Lake City's motion invites this District Court to clearly err.  In this case, the disparity 


of issues is even more profound than that in Jensen as the Counterclaims do not seek monetary 


damages but only declaration given long-standing dispute as to the duty of Salt Lake City to 


supply water to persons inhabiting its approved municipal service area. 


Salt Lake City's argument the Tenth Circuit decided the validity or continuing validity of 


Water Rights 57-10013 (a16488) or 57-10015 (a16846) by opining "Nothing about this process 


requires the successful applicant to perfect or to use the water in the manner approved" lacks 


merit. (App. Case 13-4050; Doc. 01019259740, p. 14)  There are two aspects. 


First, this argument basically presumes one of several perspectives on interpreting Article 


XI, Section 6, of the Utah Constitution: One perspective is that the words "shall be preserved, 


maintained and operated by it for supplying its inhabitants" are permissive. Another perspective 


is that the words are mandatory but that, in some manner, the water supply at issue falls outside 


the scope of the State constitutional duty.  Yet another perspective is that Salt Lake City can 


simply choose to withdraw or allow lapse of approved water rights. Each of these perspectives is 


wrong and indisputably subject to interpretation by the Utah Supreme Court. 


The most fundamental error in Salt Lake City's argument is a failure to actually examine 


the State Constitutional language, which as expressed above; the Utah Supreme Court directs as 
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the starting point.  Another aspect of this fundamental failure is that only the Utah Supreme 


Court can finally determine the meaning of Utah Constitutional provisions, not Salt Lake City. 


Next, a permissive interpretation is fully foreclosed by Section 26 of Article I, which 


provides "[t]he provisions of this Constitution are mandatory and prohibitory, unless by express 


words they are declared to be otherwise."  At the time of adoption of the Utah State Constitution 


the word "shall" was understood to coincide with ought in signifying "it is a duty, it is 


necessary".  Noah Webster, An American Dictionary of the English Language 1017 (Chauncey 


A. Goodrich ed., Chi., Donohue & Henneberry rev. ed. 1895) (hereinafter "Webster's American 


Dictionary 1895").  This sense of duty and necessity is expressed in the record of debates during 


the Utah Constitutional Convention in 1895.  "When interpreting constitutional language, it is 


appropriate to look to extrinsic evidence of the framers' intent, including the record of debates 


during the constitutional convention."  P.I.E. Employees Fed. Credit Union v. Bass, 759 P.2d 


1144, 1146 (Utah 1988) (internal citations omitted). 


Then, interpreting the Utah State Constitution as providing a limited scope violates a 


"cardinal rule of constitutional interpretation" by not beginning with the plain language of the 


provision in question and failing to employ an "objective" analysis.  Univ. of Utah v. Shurtleff, 


2006 UT 51, ¶ 30, 144 P.3d 1109.  The Utah Supreme Court previously interpreted this 


constitutional provision as not intending a limited scope: 


Sec. 6, Art. 11, should not be narrowly or strictly construed. It was meant to 
secure to communities their water systems and prohibit any sale or lease to private 
parties. This is one project which the Constitution decreed should be kept in social 
ownership by the community. 


Genola Town v. Santaquin City, 96 Utah 88, 80 P.2d 930, 936 (1938).  With this guidance, the 


phrase "shall be preserved, maintained and operated by it for supplying its inhabitants" refers 
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back to, among other things, water rights, which in this constitutional context are not to be 


narrowly or strictly construed. 


"Utah Code Ann. § 73-3-1 directs how one becomes legally 'entitled' to the use of water."  


East Jordan Irrigation Co. v. Morgan, 860 P.2d 310, 312 (Utah 1993).  This method of 


appropriation "requires any person seeking to appropriate water to do so by written application to 


the state engineer."  Id. at 313.  "[T]he three principal elements to constitute a valid appropriation 


of water" are: "(1) intent to apply it to some beneficial use; (2) a diversion from the natural 


channel by means of a ditch, canal, or other structure; and (3) an application of it within a 


reasonable time to some useful industry."  Sowards v. Meagher, 37 Utah 212, 108 P. 1112, 1116 


(1910). 


In this context, Article XI § 6 of the Utah Constitution, as applied to Water Rights 57-


10013 (a16844) and 57-10015 (a16846), plainly encompasses water supply to Albion Basin 


Subdivision which lies within the municipal service area, as acknowledged by the Tenth Circuit.  


And, Article XI, § 6, clearly encompasses as to those water rights intent to apply that water to the 


stated beneficial use and a duty to apply it with a reasonable time. 


Finally, speculation Salt Lake City could allow future lapse by some means essentially 


presumes violation of Article XI § 6, which mandates a water right be "preserved" and 


"maintained".  Persons of ordinary intelligence and experience would understand "preserved" to 


mean the water right should be saved or defended and kept in a sound state.  Webster's American 


Dictionary 1895 at 862.  Persons of ordinary intelligence and experience would understand 


"maintained" to mean a water right would be "upheld; supported; defended; vindicated."  


Webster's American Dictionary 1895 at 686.  As conjoined constitutional terms, lapse cannot 


fairly be considered to fall within the ambit of "preserved" and "maintained".  To then speculate 
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Article XI § 6 might be violated in the future as grounds for denying a current duty is an 


improper interpretation of the Utah State Constitution. 


That theory of lapse or withdrawal directly conflicts with duty to beneficially use water 


expressed in Utah appropriative law: "An appropriative water right depends on beneficial use for 


its continued validity."  Eskelsen v. Town of Perry/In re Bear, 819 P.2d 770, 775 (Utah 1991). 


Speculating a municipality may in the future violate appropriation law by denying explicitly 


approved beneficial use to deny supply mandated by Article XI, § 6, is not sound constitutional 


interpretation. 


To argue there was an adjudication of validity or continuing validity when none of these 


aspects of Utah appropriative law are mentioned and the words validity or continuing validity 


never used by the Tenth Circuit lacks merit.  The Tenth Circuit's complete silence as to Utah 


appropriation law shows there is a lack of identity which requires the District Court reject issue 


preclusion. 


II. ADMITTING THE FACTS ALLEGED, THE CLAIMS ARE SUFFICIENTLY 
PLED AND SHOW RIGHT TO RELIEF BASED ON THOSE FACTS. 


The District Court would clearly err in dismissing the Counterclaims.  The Counterclaims 


simply do not re-litigate issues but rather present legal questions as to how to properly interpret 


the Utah Constitution.  Those legal questions are ones of first impression to the Utah Supreme 


Court and long recognized by that Court as disputed.  Accepting the facts as alleged, the 


Counterclaims show right to declaratory relief.  Salt Lake City's arguments fail to discuss any 


element germane to seeking declaratory relief.  The City does not contest the sufficiency of any 


allegation. 


The District Court though must consider whether four essential conditions exist: 


"Generally, courts have held that the conditions which must exist before a declaratory judgment 
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action can be maintained are: (1) a justiciable controversy (2) the interests of the parties must be 


adverse; (3) the party seeking such relief must have a legally protectible interest in the 


controversy; and (4) the issues between the parties involved must be ripe for judicial 


determination."  Lyon v. Bateman, 119 Utah 434, 228 P.2d 818, 821 (1951).  Because of the 


failure to address any insufficiency, Salt Lake City's motion should be denied. 


It is appropriate to walk through the declaratory relief elements.  Doing so shows the 


impropriety of Salt Lake City's motion.  Denial is required. 


The Counterclaim explicitly alleges a justiciable controversy.  (Counterclaim, ¶¶ 3-4)  


Does Salt Lake City actually contend the prior and the pending judicial and administrative 


proceedings extending over near two decades fail to evidence an existing justiciable controversy 


regarding application of the Utah Constitution to this water dispute?  If Salt Lake City does 


contend there is not a justiciable controversy, then that contention is not warranted by law nor 


grounded in fact. 


The Counterclaim explicitly alleges adversity.  (Counterclaim, ¶¶ 4-5)  Does Salt Lake 


City actually contend the pending or prior civil actions in the Third Judicial District Court for 


Salt Lake County, State of Utah, Cases 140900915, 130907518, 120905667, 050911311, and 


960900837PR; prior appeals in the Utah Court of Appeals, Cases 2013-0383-CA and 2009-


0451-CA; prior appeal in the Utah Supreme Court, Case 2009-0451-CA; prior proceedings 


before the Utah State Records Committee of the State of Utah and the Salt Lake City Mayor's 


Records Appeals Board; pending protests before the Utah State Engineer (the "State Engineer") 


in the matters of change applications a39717 (57-10013), a28537 (57-10315), and a28541 (57-


10316); prior actions in the United States District Court for the District of Utah, Cases 2:13-cv-


01051 TS, 2:12-cv-00997 TS, and 2:96-cv-00732J; prior appeals in the United States Court of 
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Appeals for the Tenth Circuit, Cases 97-4202, 13-4050, and 14-4074; and prior appeals and 


repeated subpoenaing by the City of Haik in Cases 140905258 and 120906157 in the Third 


Judicial District Court for Salt Lake County, State of Utah; and extending over nearly two 


decades fails to demonstrate adversity?  If Salt Lake City does contend there is no adversity, then 


that contention is not warranted by law nor grounded in fact. 


The Counterclaim explicitly alleges the ripened dispute given Salt Lake City's claim its 


"interests in the waters of Little Cottonwood Creek are vested and extend to the farthest source 


of the water."  (Counterclaim, ¶ 116)  Does Salt Lake City contend only its interests are ripened?  


Can Salt Lake City sue to adjudicate water rights purchased by inhabitants of the City's 


municipal service area because Salt Lake City denied municipal water supply while those 


inhabitants cannot seek declaration of the Salt Lake City's constitutional duty to supply in that 


municipal service area?  Because the Tenth Circuit opined as to the meaning of the Utah 


Constitutional provisions, and Salt Lake City now relies upon that opinion to continue denying 


water, the legal questions are ripe. 


The Counterclaim explicitly alleges a legally protectable interest in the controversy.  


(Counterclaim, ¶ 6)  The Counterclaim then alleges the differing contentions as to that interest 


with profound particularity.  Instead of acknowledging this sufficient pleading Salt Lake City 


simply asserts its interpretation. 


The City's contentions are wrong and certainly subject to declaration by the Utah 


Supreme Court.  Salt Lake City's interpretations, the harms done to inhabitants of the approved 


municipal service, and the duties owed by Salt Lake City to those inhabitants are issues which 


the Utah Supreme Court should consider and can rightfully be declared by the District, the 
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Appellate and the Supreme Courts of Utah.  The District Court would clearly err in granting the 


City's motion. 


As to particular points argued by Salt Lake City, again Salt Lake City fails to consider the 


actual language of the Utah Constitution.  Article XI, § 6, of the Utah Constitution does far more 


than prohibit alienation.  As expressed during the Constitutional debates and by the plain 


language, Article XI, § 6, imposes duty upon Salt Lake City that its water rights "shall be 


preserved, maintained and operated by it for supplying its inhabitants with water at reasonable 


charges".  Salt Lake City ignores one-half of the constitutional provision.  The District Court is 


not free to do so. 


Contrary to Salt Lake City's argument, the Counterclaims do not contend Salt Lake City 


must "provide water service to all members of the public".  The issue is whether Salt Lake City 


must supply inhabitants of its approved municipal service area after the City appropriated water 


for the specific purpose of doing so and the Utah State Engineer approved that water supply and 


municipal service area. 


Nothing in Thompson v. Salt Lake City Corp., 724 P.2d 958, 959 (Utah 1986), changes 


this circumstance.  In Thompson, a tenant applied for water service but the landlord refused to 


sign the application and agreement, which was a precondition for that service.  Id.  This 


precondition was upheld as a reasonable regulation.  Id.  That circumstance is not in any manner 


akin to the wrongful acts alleged here.  The court in Thompson cited Article XI, Section 6 to 


support the City's authority to operate a waterworks, not in reference to whether the City has a 


duty to serve a tenant when the landlord refuses to sign. 


Contrary to Salt Lake City's intimation of no duty, the Utah Supreme Court expressed 


precisely the opposite - that Salt Lake City had "no discretion" to deny water supply.  In Rose v. 
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Plymouth Town, 110 Utah 358, 173 P.2d 285 (1946), the Utah Supreme Court addressed a case 


in which a person sought "to compel a town, whose total annual revenues were $ 144.47 – and 


whose maximum current revenue allowed under the statutes of Utah, Sec. 15-12-14, U. C. A. 


1943, is $182.76, to extend water mains costing $1000 to his residence upon the sole reason or 


principle that if an inhabitant lives within the town limits he is entitled to water and the distance 


or the size of pipe necessary for the service are immaterial".  Id. at 286-87.  In Rose, the Utah 


Supreme Court wrote: 


If this were a case where the town authorities had refused to connect the plaintiff's 
residence to a main already laid or if the plaintiff had financed the cost of the 
extension and agreed to accept water at the prescribed rates in payment therefor, 
the remedy might lie, because the writ would then be for the purpose of 
compelling the town to perform a duty, a ministerial act about which it would 
have no discretion. 


Id. at 287.  In this instance, Salt Lake City expressly claims discretion to refuse connection when 


the residents of the municipal service area will finance the cost of the extension and agree to 


accept water at the prescribed rates in payment. 


Moreover, long after Rose, the Utah Supreme Court specifically decided Rupp v. 


Grantsville City, 610 P.2d 338 (Utah 1980).  In Rupp, the Utah Supreme Court considered 


whether terminating water service for failure to pay a connection fee constituted an 


unconstitutional deprivation of property without due process.  The Utah Supreme Court 


recognized the issue of whether municipal water services should be characterized as an 


entitlement constituting property under the purview of due process protection of the Constitution 


of Utah, Article I, Section 7, and whether the Fourteenth Amendment applied to municipalities 


engaged in the operation of such public utilities; but the court resolved the case without directly 


addressing either because it held the procedure followed for termination was sufficient to provide 


due process of law.  The Rupp opinion sets forth: "the procedures available to the plaintiffs 
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insured notice of the claim and consequences of nonpayment and a meaningful opportunity to be 


heard in an appropriate forum."  Id. at 342.  The Utah Supreme Court proceeded regarding legal 


entitlement in a manner directly opposite to the argument of Salt Lake City. 


As to equal protection due guaranteed by Article I, § 24, Jensen v. Cunningham, 2011 UT 


17, 250 P.3d 465, makes clear there is no merit to Salt Lake City's argument relying upon 


interpretation by the Federal Courts of the Federal Constitution.  Id. at ¶ ¶ 45-49.  Rather than 


addressing the sufficiency of the allegations of the Counterclaim, Salt Lake City points only to 


reasoning of the Tenth Circuit.  As a matter of law that argument fails.  As to due process 


guaranteed by Article I, § 7, the same point applies. 


Rather than testing sufficiency, Salt Lake City is asking the District Court to actually 


adjudicate the underlying merits and interpret Article XI, § 6.  Motion to dismiss is not the 


proper means for seeking that relief.  Salt Lake City's final two arguments are also deficient and 


misapprehend the legal issues. 


Rather than whether there is a "private right of action", the question is whether the due 


process clause of the Utah Constitution is "self-executing", meaning it is enforceable without 


implementing legislation.  Indisputably it is: "We hold that this clause is self-executing."  


Spackman v. Board of Educ. of the Box Elder County Sch. Dist., 2000 UT 87, ¶ 10, . 


Are then Articles I, § 24 and XI, § 6 self-executing?  The Utah Supreme Court explained 


"self-executing" clauses: 


In essence, a self-executing constitutional clause is one that can be judicially 
enforced without implementing legislation. To ascertain whether a particular 
clause is self-executing, we consider several factors. This court has stated as 
follows: 


[a] constitutional provision is self-executing if it articulates a rule 
sufficient to give effect to the underlying rights and duties intended 
by the framers. In other words, courts may give effect to a 
provision without implementing legislation if the framers intended 
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the provision to have immediate effect and if "no ancillary 
legislation is necessary to the enjoyment of a right given, or the 
enforcement of a duty imposed." . . . Conversely, constitutional 
provisions are not self-executing if they merely indicate a general 
principle or line of policy without supplying the means for putting 
them into effect. 


Id. at ¶ 7 (citing Bott v. Deland, 922 P.2d 732, 737 (Utah 1996)).  The mandates of Article I, § 24 


and Article XI, § 6 of the Utah Constitution are self-executing.  Each "articulates a rule sufficient 


to give effect to the underlying rights and duties intended by the framers".  Id. 


In this instance, monetary damages are not sought, only declaratory relief.  That relief 


given the disputes and constitutional provisions at issue lies squarely within the most 


fundamental duties of the Utah Courts.  The validity or continuing validity question is prompted 


solely by Salt Lake City's continuing to deny water supply based upon Salt Lake City's 


interpretation of the Utah Constitution.  That dispute is fairly, particularly presented in the 


Counterclaims.  The State Engineer is not charged with authority for determining validity or 


continuing invalidity in these circumstances. 


Lastly, the declaration as to whether the extent Salt Lake City's general water business 


has exceeded the recognized exemption is squarely before this Court.  A brief review makes this 


point clear. 


In County Water Sys., Inc. v. Salt Lake City, 3 Utah 2d 46, 278 P.2d 285 (1954), the Utah 


Supreme Court held Salt Lake City could sell and distribute beyond its corporate limits; own and 


operate pipelines, equipment and facilities outside the city limits as necessary to do so; and do so 


without being subject to the jurisdiction or regulation of the Public Service Commission.  The 


Utah Supreme Court justified this holding by explaining: 


Such sale of surplus water, being authorized by law as a municipal function, is as 
much a municipal function as the supplying of water within the city limits, and 
disposing of the surplus outside its limits as permitted by statute does not change 
its character as a municipality; nor does the ownership and management of the 
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necessary facilities beyond the city boundaries change such property to anything 
other than municipal property." 


Id. at 290.  However, the Utah Supreme Court was clear: "But such permissive sale of surplus 


water is clearly not calculated to permit the city to purchase water solely for resale, nor to 


construct, own or manage facilities and equipment for the distribution of water outside of its city 


limits as a general business; the intent is obviously to permit it to do those things only to the 


extent incidental to the development and use of water for present requirements and those 


reasonably to be anticipated in connection with the expected growth of the city."  Id. 


At the time of this recognition, the Utah Supreme Court further explained: "Furthermore, 


the fears expressed by plaintiffs that cities will engage in the utility business on a broad scale in 


competition with and destructive of regularly authorized privately owned utilities does not seem 


to be justified."  Id. at 289.  The Court believed "[s]uch activities are neither contemplated nor 


authorized by law".  Id.  (emphasis added). 


Twenty years later, the Utah Supreme Court recognized in Salt Lake County v. Salt Lake 


City, 570 P. 2d 119 (Utah 1977) (hereinafter, "SLC v. SLC"), that "[t]he building of homes and 


the development of subdivisions and business [6]  areas moves on apace."  Id. at 121. In SLC v. 


SLC, Salt Lake County "Salt Lake County, for itself and other water customers of Salt Lake City 


living outside the city limits in Salt Lake County, sought a declaratory judgment as to: … 


whether the city's distribution system in Salt Lake County is so extensive that it should be 


deemed to be in that business and subject to regulation by the Public Service Commission".  Id. 


at 120 (emphasis added).  The Counterclaim raises that same issue raised by Salt Lake County 


but rather than through the County directly on behalf of persons living outside the city limits in 


Salt Lake County. 
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In vacating and remanding for further proceedings, the Utah Supreme Court saw "no 


reason why plaintiff should not be given an opportunity to present its evidence and have an 


adjudication upon its claim that the rates charged by the city for water are unreasonable and 


discriminatory".  Id. at 122.  The Utah Supreme Court based upon the "the facts alleged and the 


charges asserted by Salt Lake County, the criteria relating to declaratory judgment are met".  


Id. at 121.  Plainly, applying this precedence, the District Court should acknowledge the 


propriety of the Counterclaims and sought declaratory relief. 


In the forty years since the extent of regulation issue was raised, building has continued 


apace; as has the "state policy of displacing competition with regulation in the area of municipal 


control over water and water rights" articulated in Salt Lake City Corp. v. Big Ditch Irrigation 


Co., 2011 UT 33, 258 P.3d 539.  Id. at ¶ 64.  That policy has led to circumstances in which Salt 


Lake City is the "largest water retailer" in the State of Utah; controls on a collective basis with 


Sandy City "more than 95% of the first and second primary rights, and more than 92% of the 


overall LCC annual volume" and "the majority of the water rights of Little Cottonwood Creek"; 


and provides "for nearly all the in-canyon usage of water".  (Counterclaim, ¶¶ 103-07) 


The State policy of displacement has led to new circumstances giving rise to valid 


question whether Salt Lake City has exceeded the limited exemption recognized in both County 


Water and Salt Lake County.  The issue is ripe and declaration sought by affected residents. 


CONCLUSION 


The District Court would err by dismissing the Counterclaims under rule 12(b)(6) 


because the action is not barred under either branch of res judicata and each count properly 


alleges right to declaratory relief.  Res judicata does not bar action because (1) the issues clearly 


are not identical; (2) the legal issues presented have yet to be completely, fully and fairly 


 24  


03490







 


litigated; and (3) the legal questions are not yet finally determined.  Second, rather than 


contesting the sufficiency of allegations, Salt Lake City challenges the underlying merits of the 


presented legal questions.  There is no basis for dismissal of the Counterclaims. 


 
DATED this 25th day of June, 2015 KREBSBACH AND HAIK, LTD. 
 
 


              /s/ Paul R. Haik 
By ____________________________________ 
             Paul R. Haik 
 
Attorney for The Butler Management Group and 
Mark C. Haik 
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CERTIFICATE OF FILING 


I hereby certify that I caused to be sent a true and correct copy of MEMORANDUM 
OPPOSING MOTION FOR DISMISSAL OF COUNTERCLAIMS, to be e-filed this 25th 
day of June, 2015. The court system in turn serves the following attorneys who have appeared 
and have e-file access. 


Shawn E. Draney 
Attorneys for Plaintiff Salt Lake City Corp. and Metropolitan Water District 


Patrick A. Shea 
Attorney for Plaintiff Friends of Alta 


Patrick R. Casaday 
Attorney for Plaintiff in Intervention Sandy City 


Julie I. Valdes 
Attorney for Defendant State Engineer 


Christopher M. Von Maack 
Attorneys for Defendants Judith Maack and Kevin D. Tolton 


 
 


   /s/ Paul R. Haik                                    
Paul R. Haik 


 
 
4820-8441-4501, v.  1 
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Pursuant to Rule 12(b)(6) of the Utah Rules of Civil Procedure, Plaintiff Salt Lake City 


Corporation (SLC) moves to Strike Defendants Mark Haik and the Butler Management Group’s 


(Defendants) Counterclaims.  


 In response to SLC’s and MWDSLS’s Second Cause of Action seeking adjudication of 


the validity and characteristics of Defendants’ claimed water rights, Defendants have asserted 


five Counterclaims challenging SLC’s refusal to supply water to their vacant Albion Basin lots.  


The assertion of these Counterclaims represents the latest chapter in Mr. Haik’s decades-long 


effort to obtain an order compelling SLC to supply water to his lots.  The United States District 


Court for the District of Utah and the Tenth Circuit have now twice rejected Mr. Haik’s claims.  


Defendants now seek to yet again re-litigate the same claims, issues, and arguments in this case.   


As set forth in the accompanying Memorandum in Support, Mr. Haik is barred by res 


judicata—both claim preclusion and issue preclusion—based on Haik v. Town of Alta & Salt 


Lake City Corp. (1996) and Haik v. Salt Lake City Corp. & Town of Alta (2012) from asserting 


the Counterclaims.  Each of the Counterclaim further fails to state a claim upon which relief can 


be granted.  This is highlighted by the District of Utah’s and Tenth Circuit’s opinions rejecting 


the same claims and arguments raised in the Counterclaims.  Thus, the Counterclaims should be 


dismissed in their entirety.  


DATED this 11
th


 day of June, 2015.   


 


SNOW, CHRISTENSEN & MARTINEAU 


 


/s/ Dani Cepernich      


Shawn E. Draney 


Scott H. Martin 


Dani Cepernich 


Attorneys for Salt Lake City Corporation and 


Metropolitan Water District of Salt Lake & Sandy 
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Pursuant to Rule 12(b)(6) of the Utah Rules of Civil Procedure, Plaintiff Salt Lake City 


Corporation (SLC) submits this Memorandum in Support of its Motion to Strike Defendants 


Mark Haik and the Butler Management Group’s (Defendants) Counterclaims.
1
 


INTRODUCTION 


In response to SLC’s and MWDSLS’s Second Cause of Action seeking adjudication of 


the validity and characteristics of Defendants’ claimed water rights, Defendants have asserted 


five Counterclaims challenging SLC’s refusal to supply water to their vacant, undeveloped 


Albion Basin lots.  The assertion of these Counterclaims represents the latest chapter in what has 


been described by the Tenth Circuit as “an ongoing saga” between Mr. Haik, his father, and their 


predecessor in interest, Marvin Melville and SLC. 


This “saga” began nearly forty years ago, when Mr. Melville sued Salt Lake County 


challenging his inability to obtain a building permit for his property in the Albion Basin, located 


within the present day boundaries of the Town of Alta in Little Cottonwood Canyon, based on 


Salt Lake County Board of Health’s requirement of 400 gallons of water per day, per unit.  Mr. 


Melville lost with the Utah Supreme Court holding that he had “at most” a contract right to 50 


gallons per day (gpd), far less than the required 400 gpd.  In 1994, Mr. Haik and his father 


purchased from Mr. Melville four undeveloped lots in the Albion Basin.  Since that time, the 


Haiks have attempted to develop their lots, but have been unable to do so in part because of the  


inadequate water supply.  As a result, the Haiks sued the Town of Alta and SLC in 1996, 


seeking, among other things, an order requiring SLC to provide water to their lots.  Their efforts 


failed.  The United States District Court for the District of Utah (Judge Jenkins) and Tenth 


                                                 
1
 Defendants’ Counterclaims are asserted only against SLC.  (Countercl. at 33.) 
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Circuit both recognized that SLC has no obligation to serve water (or to allow service of water) 


to the Haiks’ lots, and that its refusal to do so is a rational decision guided by ordinance and 


protection of critical watershed.  Undeterred, the Haiks again sued the Town of Alta and Salt 


Lake City in 2012 seeking, among other things, the same relief—a mandate that SLC supply 


water to their Albion Basin lots.  The District of Utah (Judge Stewart) and Tenth Circuit again 


refused to grant the Haiks’ requested relief, holding that neither the provisions of the Utah or 


United States Constitutions, relevant statute and case law, nor approved change applications on 


SLC water rights obligates SLC to supply water to the Haiks’ lots.  In the interim years, the 


Haiks continued to challenge SLC’s refusal to supply water to their lots through repeated 


interactions with SLC, Salt Lake County, Town of Alta, and Salt Lake County Board of Health, 


among others. 


Through their Answer and Counterclaim, Defendants now attempt to use this case as their 


next forum to complain about SLC’s refusal to supply water to their lots.  Defendants’ 


Counterclaims and the issues and arguments underlying them have been fully litigated and 


relitigated and rejected on their merits at every juncture.  Mr. Haik is barred by res judicata from 


reasserting those same claims, arguments, and issues here.  Furthermore, as has already been 


determined by the District of Utah and the Tenth Circuit, those claims, arguments, and issues fail 


as a matter of law.  For these reasons, Defendants’ Counterclaims should be dismissed in their 


entirety. 
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STANDARD OF REVIEW 


The court should grant a motion to dismiss when, “assuming the truth of the allegations 


in the complaint and drawing all reasonable inferences therefrom in the light most favorable to 


the plaintiff, it is clear that the plaintiff is not entitled to relief.”  Brown v. Div. of Water Rights of 


Dep’t of Natural Res., 2010 UT 14, ¶ 10, 228 P.3d 747. 


ARGUMENT 


Through Defendants’ Counterclaims, Mr. Haik seeks to relitigate claims and issues that 


the District of Utah and the Tenth Circuit have now each twice decided against him.  Although 


Defendants’ Counterclaims are less than clear, it appears they can be characterized as follows:  


(1) declaratory relief that Article XI, § 6 of the Utah Constitution requires SLC to supply water 


to Defendants’ Albion Basin lots (Countercl. ¶¶ 121-22); (2) an equal protection claim for 


declaratory relief under Article I, § 24 based on SLC’s refusal to supply water to Defendants’ 


lots (id. ¶ 123-25); (3) a due process claim for declaratory relief under Article I, § 7 based on 


SLC’s refusal to supply water to Defendants’ lots (id. ¶¶ 126-27); (4) declaratory relief that 


SLC’s change applications a16844 and a16846 are invalid because SLC has not beneficially used 


the water in the manner indicated in those applications (id. ¶¶ 128-29); and (5) declaratory relief 


that SLC’s provision of water outside of its municipal boundaries should be subject to public 


regulation.  Underlying each of these claims is the assertion that change applications a16844 and 


a16846 obligate SLC to supply water to Defendants’ Albion Basin lots.  These are claims and 


issues that either were or could have been brought in Haik v. Town of Alta & Salt Lake City 


Corp. (Haik 1996) or Haik v. Salt Lake City Corp. & Town of Alta (Haik 2012), and are thus 
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barred, to the extent asserted by Mr. Haik,
2
 by res judicata.  They further fail to state a claim 


upon which relief can be granted and, thus, should be dismissed in their entirety. 


I. MR. HAIK IS BARRED BY RES JUDICATA FROM ASSERTING HIS 


COUNTERCLAIMS 


“The doctrine of res judicata embraces two distinct branches:  claim preclusion and issue 


preclusion.”  Macris & Assocs., Inc. v. Neways, Inc., 2000 UT 93, ¶ 19, 16 P.3d 1214.  “Claim 


preclusion involves the same parties or their privies and also the same cause of action, and . . .  


precludes the relitigation of all issues that could have been litigated as well as those that were, in 


fact, litigated in the prior action.  Issue preclusion, on the other hand, arises from a different 


cause of action and prevents parties or their privies from relitigating facts and issues in the 


second suit that were fully litigated in the first suit.”  Id. (internal quotation marks and citations 


omitted).  These doctrines serve to bar Mr. Haik’s assertion of the Counterclaims. 


A. Claim Preclusion:  The Counterclaims Are the “Same Claims” Asserted in 


Haik 1996 and Haik 2012 and Are Therefore Barred. 


In order for claim preclusion to bar a subsequent cause of action, a plaintiff must satisfy 


three requirements: 


First, both cases must involve the same parties or their privies. Second, the claim 


that is alleged to be barred must have been presented in the first suit or must be 


one that could and should have been raised in the first action. Third, the first suit 


must have resulted in a final judgment on the merits. 


                                                 
2
 Although the Counterclaims have been asserted by Mr. Haik and the Butler Management 


Group (Butler), they appear to be exclusive to Mr. Haik.  Butler is only referenced once in the 


132 factual allegations of the Counterclaim.  Interestingly, Butler previously represented to the 


Court that it “conveyed its interests in the water right at issue to another person.”  (June 26, 


2014, Answer of Butler Management Group ¶ 43.)  It made this representation through its 


counsel, Paul R. Butler, which, based on the shared bar number, appears to be an alias for Paul 


R. Haik.  If, as Butler has represented, it no longer owns the water right at issue in the Second 


Cause of Action, it could move to dismiss on this basis and would have no role to play in this 


case, including the assertion of affirmative defenses and counterclaims. 
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Macris, 2000 UT 93, ¶ 20 (internal quotation marks omitted).  Each of these requirements is met. 


1. Mr. Haik and SLC were parties in Haik 1996 and Haik 2012, and are 


parties in the present case. 


The requirement that both cases involve the same parties is satisfied as Mr. Haik and SLC 


were parties in Haik 1996 and Haik 2012 and are parties to the present case. 


2. The Counterclaims arise from the same operative facts at issue in Haik 


1996 and Haik 2012. 


Utah jurisprudence regarding the “same claims” element of claim preclusion has evolved 


from the previously-utilized “state of facts” test to the Restatement’s “transactional test.”  


Gillmor v. Family Link, LLC, 2012 UT 38, ¶¶ 12-13, 284 P.3d 622.  Under the current 


formulation, “rather than resting on the specific legal theory invoked, claim preclusion generally 


is thought to turn on the essential similarity of the underlying events giving rise to the various 


legal claims.”  Id. ¶ 13 (internal quotation marks and brackets omitted).  “[C]laims or causes of 


action are the same as those brought or that could have been brought in the first action if they 


arise from the same operative facts, or in other words from the same transaction.”  Id. ¶ 14 


(internal quotation marks and brackets omitted). 


Here, Defendants’ Counterclaims arise out of the same operative facts at issue in Haik 


1996 and Haik 2012.  Short of comparing the hundreds of factual allegations contained in the 


Complaints in those cases (attached as Exhibits 1 and 2, respectively) with the Counterclaim in 


this case, the commonality of operative facts is perhaps best illustrated by the Tenth Circuit’s 


recent decision in Haik v. Salt Lake City Corp., 567 F. App’x 621 (10th Cir. 2014), attached as 


Exhibit 3.  The Tenth Circuit began its decision by noting, “This appeal marks just one chapter in 


an ongoing saga over the municipal supply of water to property owned by Mark and Raymond 
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Haik in Alta, Utah.”  Id. at 623.  It then briefly explained the facts giving rise to Haik 1996:  the 


Haiks had “purchased four undeveloped lots in the Albion Basin Subdivision, located at the top 


of the Little Cottonwood Canyon” and “wanted to develop their lots but were unable to do so 


because of inadequate water supply.”  Id.  When the Haiks “contacted Alta to arrange for water 


service, [they] learned that Alta has no independent rights to the water at issue.”  Id. at 624.  


Because the “Albion Basin Subdivision falls outside the 1976 [Town of Alta] limits, . . . Salt 


Lake City’s pre-approval for water service” is required.  Id.  “Yet when the Haiks inquired, Salt 


Lake City declined to consent to the extension of water service to their lots.”  Id.  This led the 


Haiks to sue the Town of Alta and Salt Lake City, “asserting equal-protection claims against 


both municipalities” and challenging “Salt Lake City’s refusal to consent” to the Town of Alta 


serving the Albion Basin lots.  Id.  “The district court rejected the Haiks’ claims on summary 


judgment,” and the Tenth Circuit affirmed.  Id. at 624-25. 


The Tenth Circuit then addressed the “new” facts giving rise to Haik 2012:  First, the 


Haiks based their claims on SLC change applications, which they alleged “resulted in two things:  


(1) Salt Lake City could provide more than 400 gallons of water per day to each of the Haiks’ 


lots; and (2) the Albion Basin became part of Salt Lake City’s water ‘service area.’”  Id. at 625.  


Second, the Haiks relied on a second round of permit denials that occurred after the change 


applications were approved and, specifically, a letter from “Jeffry Niermeyer, the Director of Salt 


Lake City’s Department of Public Utilities, [which] told permitting authorities that the Haiks 


were entitled to only 50 gallons of water per day under the Little Cottonwood contract.”  Id.  


Third, the Haiks relied on their alleged post-Haik 1996 discovery “that Salt Lake City has been 


billing a number of homes in the Albion Basin Subdivision for water in unmetered amounts,” 
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which “shows that Salt Lake City is treating them differently from others within the Albion 


Basin Subdivision without reason.”  Id.  Finally, the Haiks relied on their allegation “that Salt 


Lake City has repeatedly consented to supply water to similarly situated people in the 


surrounding watershed canyons,” some of which predated Haik 1996 and some that did not.  Id. 


The same operative facts from Haik 1996 and Haik 2012 form the basis of Defendants’ 


Counterclaims.  There is nothing new.  The Counterclaims stem from Defendants’, and 


particularly Mr. Haik’s, decades-long inability to receive water for their Albion Basin lots.  (See 


Countercl. ¶¶ 21, 64-65.)  Defendants argue that SLC’s refusal to supply water to their Albion 


Basin lots is wrongful, just as Mr. Haik did in Haik 1996.  And, as in Haik 2012, they rely on (1) 


SLC’s change applications a16844 and a16846 (id. ¶¶ 10-12, 122, 129, 130); (2) the 50 gpd letter 


from Mr. Niermeyer (id. ¶¶ 55-57); (3) unmetered water sales to other lots in the Albion Basin 


Subdivision (id. ¶¶ 49, 63); and (4) SLC’s alleged new water supply agreements with others 


outside the municipal boundaries (id. ¶¶ 67, 69-72).  A review of Defendants’ 132 factual 


allegations pled in support of their Counterclaims reveals only a retread of prior facts and claims 


and, importantly, no facts that post-date the Haiks’ 2012 Complaint or the Tenth Circuit’s 2014 


decision in Haik 2012.  Nothing has changed that would enable Mr. Haik to assert new claims 


based on the same operative facts he has now been trying to litigate for nearly thirty years.  He 


just seeks a new forum. 


3. Haik 1996 and Haik 2012 resulted in final judgments on the merits. 


Both Haik 1996 and Haik 2012 resulted in final judgments on the merits.  In Haik 1996, 


the Tenth Circuit affirmed the district court’s grant of summary judgment to the defendants.  


And, in Haik 2012, the Tenth Circuit affirmed the district court’s dismissal of the plaintiffs’ 
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claims with prejudice under Rule 12(b)(6).  These dispositions constitute final judgments on the 


merits.  Mack v. Utah State Dep’t of Commerce, Div. of Sec., 2009 UT 47, ¶ 29, 221 P.3d 194 


(“[T]he district court action, which was resolved under Utah Rule of Civil Procedure 12(b)(6), 


resulted in a final judgment on the merits.”). 


For the foregoing reasons, each of Defendants’ Counterclaims is, to the extent asserted by 


Mr. Haik, barred by claim preclusion. 


B. Issue Preclusion:  The First Through Fourth Counterclaims Involve Issues 


That Were Decided in Haik 1996 and Haik 2012. 


Mr. Haik is further barred by issue preclusion from asserting the First through Fourth 


Counterclaims.  Each of those Counterclaims involves an issue that was decided in either Haik 


1996, Haik 2012, or both.  Further, each of the Counterclaims hinges on Defendants’ arguments 


that SLC’s change applications entitle them to receive water to their Albion Basin lots.  Stated 


differently, they hinge on Defendants’ assertion that those change applications obligate SLC to 


deliver water to their lots.  This is an issue that was raised and decided in Haik 2012. 


Utah courts apply a four-part test to determine whether the doctrine of issue preclusion 


applies: 


First, the issue challenged must be identical in the previous action and in the case 


at hand. Second, the issue must have been decided in a final judgment on the 


merits in the previous action. Third, the issue must have been competently, fully, 


and fairly litigated in the previous action. Fourth, the party against whom 


collateral estoppel is invoked in the current action must have been either a party 


or privy to a party in the previous action. 


Macris, 2000 UT 93, ¶ 37 (internal quotation marks omitted).  “All four elements must be 


present for issue preclusion to apply.”  Id.  Each of those requirements is met. 
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1. Defendants’ First through Fourth Counterclaims raise issues identical to 


those raised and decided in Haik 1996 and/or Haik 2012. 


Each of Defendants’ First through Fourth Counterclaims raises one or more issues that 


are identical to issues raised and decided in Haik 1996 and/or Haik 2012. 


In determining whether the issues raised in two suits are “identical,” “[w]hat is critical is 


whether the issue that was actually litigated in the first suit was essential to resolution of that suit 


and is the same factual issue as that raised in a second suit.”  Robertson v. Campbell, 674 P.2d 


1226, 1230 (Utah 1983). 


i. First Counterclaim:  Whether Article XI, § 6 obligates SLC to 


supply water outside of its municipal boundary, but within its 


service area. 


Defendants’ First Counterclaim requests a declaration under Article XI, § 6 as to “their 


entitlement to water supply as authorized by Water Rights 57-10013 (a16844) or 57-10015 


(a16846) to serve homes in Albion Basin Subdivision.”  (Countercl. ¶ 122.)  This issue was 


decided in Haik 2012.  The district court rejected the Haiks’ argument that Article XI, § 6, 


County Water System, Inc. v. Salt Lake City, and Platt v. Town of Torrey, when read together, 


“require[e] the city to provide water to them, especially in light of the change applications which, 


if perfected, would allow the city to do so.”  Haik v. Salt Lake City Corp., No. 2:12-CV-997 TS, 


2013 WL 968141, at *9 (D. Utah Mar. 12, 2013) (unpublished, attached as Exhibit 4), aff’d, 567 


F. App’x 621 (10th Cir. 2014).  It explained, “When read together, these statements do not 


require the city to provide water to Plaintiffs, they merely permit the city to do so and, if the city 


so chooses, a reasonableness requirement is imposed.  Nor do these provisions stand for the 


proposition that the city cannot have legitimate reasons (such as the protection of the watershed) 


to decline to supply water to nonresidents.”  Id.  
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On appeal, the Tenth Circuit affirmed, holding, 


Even assuming the lots are now within the city’s service area, this fact doesn’t 


entitle the Haiks to more water. To be sure, Article XI, Section 6 of the Utah 


Constitution mandates that a municipality supply water owned by it to its 


inhabitants at reasonable charges.  But Article XI, Section 6 says nothing of 


“others beyond the limits of the city,” and just because the Haiks’ lots now fall 


within Salt Lake City’s service area, it does not follow that the Haiks are now Salt 


Lake City inhabitants as well. 


Consistent with the Utah Constitution, Utah courts do not impose a duty on 


municipalities like Salt Lake City to supply water to nonresidents like the Haiks. 


Haik 2012, 567 F. App’x at 629-30 (internal citations omitted).  The Tenth Circuit further stated 


that it was “not persuaded that even th[e reasonableness] requirement [the plaintiffs advocated] 


applies.”  Id. at 630.  There was no authority “require[ing] a municipality to have a reasonable 


basis for refusing to supply water to nonresidents in the first place.”  Id. 


ii. Second Counterclaim:  Whether SLC’s refusal to supply water to 


Defendants’ Albion Basin lots violates their right to equal 


protection. 


Defendants’ Second Counterclaim raises the issue of whether SLC’s refusal to supply 


water to Defendants’ Albion Basin lots violates their right to equal protection.  This issue was 


decided in Haik 1996, and in Haik 2012 in the specific context of the post-Haik 1996 facts 


Defendants again rely on. 


In Haik 1996, the Haiks argued that “Salt Lake City’s refusal to consent to water service 


violates the Haik’s right to equal protection under the law because it irrationally treats them 


differently from other similarly situated property owners.”  Haik v. Town of Alta, Case No. 2:96-


cv-723J, Memorandum Opinion & Order at 20-21 (D. Utah Oct. 31, 1997), attached as Exhibit 5.  


The district court rejected this argument, explaining: 
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Salt Lake City has no legal duty to furnish water to users outside its own city 


limits, be they “similarly situated” or not.  As an owner of water rights, Salt Lake 


City’s role in this instance is proprietary rather than administrative.  The equal 


protection yardstick is simply not available to measure Salt Lake City’s exercise 


of its contractual power to consent pursuant to Paragraph 8 of the Water Supply 


Agreement. 


Id. at 21-22.  The Tenth Circuit affirmed under both the United States and Utah Constitution 


equal protection provisions, holding “Salt Lake City’s actions were reasonable.”  Haik v. Town 


of Alta, No. 97-4202, 1999 WL 190717, at *3-5 (10th Cir. April 5, 1999) (unpublished, attached 


as Exhibit 6).  It explained, “Line-drawing inevitably requires that some persons who have an 


almost equally strong claim to favored treatment be placed on different sides of the lines. That 


the line might have been drawn differently at some points is” not a matter for judicial 


consideration.”  Id. at 5 (internal quotation marks omitted). 


The Haiks again raised an equal protection argument in Haik 2012.  However, because he 


alleged “new facts” in support of his claim, the Tenth Circuit held that it was not barred by res 


judicata.  Haik 2012, 567 F. App’x at 632 (“Hypothetically at least, the Haiks’ new allegations 


could make out an equal-protection violation where none had occurred before.”)  Nevertheless, it 


rejected the claim on its merits: 


[T]he Haiks have not alleged differential treatment that states a class-of-one 


equal-protection claim. We have little forgiveness for this since we expressly 


considered several things unique about the Haiks’ situation in Haik I—including 


the location of their property, their desired use, and their limited contractual 


rights.  The current complaint does not even attempt to allege facts that might lead 


us to believe that the new water recipients are similar to them in any of these 


respects. 


Id. at 632-33. 
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iii. Third Counterclaim:  Whether Defendants have a protectable 


property interest supporting a due process claim. 


Defendants’ Third Counterclaim, seeking a declaration of their due process rights, turns 


on the existence of a protectable property interest.  Whether Defendants have such an interest 


was decided in Haik 1996 and again in Haik 2012.  Indeed, in Haik 2012, the Tenth Circuit held 


Defendants’ due process claims were barred by issue preclusion because the protectable property 


interest issue had been decided in the previous case.  Haik 2012, 567 F. App’x at 628-31. 


In Haik 1996, the Tenth Circuit held that the Haiks’ taking claim failed because “they did 


not have a protectable interest in property that was taken or damaged by Alta’s denial of a 


building permit.”  1999 WL 190717 at *7.  Specifically, the Tenth Circuit held that “mere 


expectation of municipal water service in the future is not a legal right that constitutes property 


subject to taking.”  Id. 


In Haik 2012, the Tenth Circuit held that its prior holding on the taking claim was 


sufficient to bar the Haiks’ due process claims under the doctrine of issue preclusion.  567 F. 


App’x at 628-31.  It nevertheless went on to consider whether the approval of SLC’s change 


applications conferred upon the Haiks a protectable property interest not yet in existence at the 


time of the first decision.  Id. at 629-31.  The Tenth Circuit held that they did not:  “The change 


applications did not alter anyone’s obligations and they certainly did not give the Haiks a 


protected property interest or ‘legitimate claim of entitlement’ to more water.”  Id. at 630.  


Defendants’ citation to Utah’s Municipal Land Use, Development, and Management Act 


(Countercl. ¶ 127), have no effect on this determination. 
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iv. Fourth Counterclaim:  Whether SLC’s approved change 


applications obligate SLC to put the water to beneficial use in the 


manner identified in the change applications. 


In their Fourth Counterclaim, Defendants seek a declaration that SLC’s change 


applications a16844 and a16846 are invalid in light of SLC’s failure to put the water subject to 


those change applications to the full beneficial use identified in the applications—namely, its 


failure to provide water to the Albion Basin.  Although the precise authority for such a claim is 


unclear, the issue raised in the Fourth Counterclaim was decided in Haik 2012.  There, the Tenth 


Circuit held that “[n]othing about [the change application] process requires the successful 


applicant to perfect or to use the water in the manner approved.”  567 F. App’x at 629. 


v. First through Fourth Counterclaims:  Whether SLC’s change 


applications obligate SLC to supply water to Defendants’ Albion 


Basin lots. 


Even setting aside that the issues specific to individual Counterclaims have been raised 


and decided, the fact that the common issue underlying the First through Fourth Counterclaims 


was decided in Haik 2012 bars each of those Counterclaims.  According to Defendants, the 


“legal question presented to this Court” in the Counterclaims “is whether Utah Constitution XI, 


§6 [sic], is properly interpreted to give property owners a constitutionally protected right to water 


when a change application is approved designating their subdivision as a permissible place of use 


of water.”  (Countercl. ¶ 9.)  The change applications to which Defendants refer are SLC’s 


change applications a16844 and a16846.  (See id.¶ 122.)  As described by the Defendants, “The 


issue is not whether the City has the ability to supply water but rather whether there is an 


obligation to do so.”  (Id. ¶ 14.)  While this issue is a necessary component of Defendants’ due 
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process claim, it also underlies Defendants’ First, Second, and Fourth Counterclaims.  It is the 


same issue raised and rejected in Haik 2012. 


In that case, the Haiks “argue[d] that the change applications,” a16844 and a16846, 


“show that water is available and should be provided to them.”  Haik 2012, 2013 WL 968141 at 


*6.  They further argued “that, by failing to disclose or intentionally withholding information 


about the change applications, Defendants engaged in all sorts of malfeasance.”  Id.  The district 


court explained, “in order for any of Plaintiffs’ claims to succeed, Plaintiffs must show that they 


are entitled to water and that Defendants have refused to provide water to which they are 


entitled.”  Id.  In other words, the Haiks had to show that SLC had “an obligation” “to supply 


water” to their Albion Basin lots.  (See Countercl. ¶ 14.) 


In its Memorandum Order and Decision on the defendants’ motion to dismiss, the District 


of Utah explained, 


Unfortunately for Plaintiffs, they cannot make [the required] showing [that 


they are entitled to water]. . . . The city . . . declined to provide water based on the 


1963 Agreement and to further its interest in the protection of the watershed. 


Plaintiffs point to the change applications to rebut the reasons put forth by 


. . . Salt Lake City, but Plaintiffs have failed to provide any allegations that the 


change applications entitle them to water.  While the change applications may 


show some future ability for Salt Lake City to provide water to the Albion Basin 


Subdivision, there is no obligation to do so. . . .  


Based on this simple fact, all of Plaintiffs’ claims fail . . . . 


Haik 2012, 2013 WL 968141 at *6 (emphasis added). 


On appeal, the Tenth Circuit affirmed.  In doing so, it held that “the change applications 


did not require Salt Lake City to supply water to the Haiks.”  Haik 2012, 567 F. App’x at 636.  


“[A]t most, the approved change applications empowered Salt Lake City to supply water to the 
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Haiks’ lots.”  Id. at 629 (internal quotation marks omitted, emphasis added).  “The city’s ability 


to supply water” does not “amount[] to an obligation to do so.”  Id. 


2. The issues raised in Defendants’ First through Fourth Counterclaims 


were decided in final judgments on the merits. 


As discussed in connection with SLC’s assertion of claim preclusion, both Haik 1996 and 


Haik 2012 resulted in final judgments on the merits.  See Mack, 2009 UT 47, ¶ 29. 


3. The issues raised in Defendants’ First through Fourth Counterclaims 


were fully and fairly litigated. 


The requirement that the issues raised were “competently, fully, and fairly litigated in the 


first forum . . . stems from fundamental due process and requires that litigants have their day in 


court.”  Copper State Thrift & Loan v. Bruno, 735 P.2d 387, 391 (Utah Ct. App. 1987).  


Although Utah “case law does not require either a motion or a hearing for full and fair 


litigation,” it does require “that the parties . . . receive notice, reasonably calculated, under all the 


circumstances, to apprise them of the pendency of the action and afford them an opportunity to 


present their objections.”  Career Serv. Review Bd. v. Utah Dep’t of Corr., 942 P.2d 933, 939 


(Utah 1997) (internal quotation marks omitted). 


The issues raised in Defendants’ First through Fourth Counterclaims were fully and fairly 


litigated in Haik 1996 and Haik 2012.  In the first case, the parties filed cross motions for 


summary judgment.  Those motions were fully briefed.  Judge Jenkins held a hearing on the 


motions, after which he issued a thirty-page memorandum opinion and order granting the 


defendants’ motions and denying the Haiks’ motion.  The Haiks appealed the district court’s 


decision and fully briefed their arguments to the Tenth Circuit.  The Tenth Circuit heard 


argument on the Haiks’ appeal.  After the Tenth Circuit issued its decision, the Haiks petitioned 
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for a writ of certiorari to the United States Supreme Court, which was denied.  Haik v. Town of 


Alta, 528 U.S. 868 (1999).  And, in the second case, the defendants filed motions to dismiss.  


Those motions were fully briefed.  Judge Stewart issued a memorandum decision and order 


granting the defendants’ motions.  The Haiks appealed the district court’s decision and fully 


briefed their arguments to the Tenth Circuit.  The Tenth Circuit again heard argument on the 


Haiks’ appeal.  And, after the Tenth Circuit issued its decision, the Haiks sought rehearing, 


which was denied.  This is more than is required under Utah law for an issue to have been fully 


and fairly litigated.  See Career Serv. Review Bd., 942 P.2d at 939. 


4. Mr. Haik was a party to Haik 1996 and Haik 2012. 


Issue preclusion requires that “the party against whom the doctrine is asserted was a 


party or in privity with a party to the prior adjudication.”  Macris, 2009 UT 93, ¶ 45 (internal 


quotation marks and alteration omitted).  Mr. Haik, as one of the two named plaintiffs in Haik 


1996 and Haik 2012, undisputedly was a party to the prior adjudications. 


II. DEFENDANTS’ COUNTERCLAIMS FAIL TO STATE A CLAIM UPON WHICH 


RELIEF CAN BE GRANTED 


Defendants’ Counterclaims should be dismissed for the additional reason that each fails 


to state a claim upon which relief can be granted.
3
 


                                                 
3
 Thus, if the Court concludes that Mr. Haik is barred by res judicata from asserting the 


Counterclaims, the Counterclaims as asserted by the Butler Management Group should be 


dismissed as well. 
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A. First Counterclaim:  Article XI, § 6 of the Utah Constitution Does Not 


Impose an Obligation on SLC to Supply Water to the Defendants’ Albion 


Basin Lots. 


Defendants’ request in their First Counterclaim for a declaration as to their right to 


receive water under Article XI, § 6 is contrary to well established law interpreting the scope of 


that provision. 


Article XI, § 6 of the Utah Constitution provides: 


 


No municipal corporation, shall directly or indirectly, lease, sell, alien or dispose 


of any waterworks, water rights, or sources of water supply now, or hereafter to 


be owned or controlled by it; but all such waterworks, water rights and sources of 


water supply now owned or hereafter to be acquired by any municipal 


corporation, shall be preserved, maintained and operated by it for supplying its 


inhabitants with water at reasonable charges:  Provided, That nothing herein 


contained shall be construed to prevent any such municipal corporation from 


exchanging water-rights, or sources of water supply, for other water-rights or 


sources of water supply of equal value, and to be devoted in like manner to the 


public supply of its inhabitants. 


The plain language of this provision simply prevents a municipality from alienating its water 


rights to the detriment of its inhabitants.  As the Utah Supreme Court held in Thompson v. Salt 


Lake City Corp., 724 P.2d 958, 959 (Utah 1986), it does not establish “a legal duty to provide 


water service to all members of the public.” 


As the Tenth Circuit explained in Haik 2012, even if Defendants’ Albion Basin “lots are 


now within the city’s service area, this fact doesn’t entitle the[m] to more water.”  567 F. App’x 


at 629.  “Article XI, Section 6 says nothing of ‘others beyond the limits of the city,’ and just 


because the Haiks’ lots now fall within Salt Lake City’s service area, it does not follow that the 


Haiks are now Salt Lake City inhabitants as well.”  Id. at 630 (internal citations omitted).  And, 


“[c]onsistent with the Utah Constitution, Utah courts do not impose a duty on municipalities like 


Salt Lake City to supply water to nonresidents like the Haiks.”  Id. 
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Even if the Tenth Circuit’s holding does not have preclusive effect, it nevertheless 


demonstrates that Defendants’ First Counterclaim fails to state a claim upon which relief can be 


granted. 


B. Second Counterclaim:  The Facts Alleged in Defendants’ Second 


Counterclaim Fail to State a Class-of-One Equal Protection Claim. 


The declaratory relief sought in Defendants’ Second Counterclaim turns on the viability 


of a class-of-one equal protection claim.  The allegations in Defendants’ Answer and 


Counterclaim fail to satisfy the required elements of such a claim. 


“[T]o make out a prima facie case for violation of equal protection under a ‘class of one’ 


theory, the plaintiff must present evidence that the defendant deliberately sought to deprive him 


of the equal protection of the laws for reasons of a personal nature unrelated to the duties of the 


defendant’s position.”  Patterson v. Am. Fork City, 2003 UT 7, ¶ 33, 67 P.3d 466.  This requires 


a two-part showing:  “a plaintiff must allege and prove (1) that she has been intentionally treated 


differently from others similarly situated and (2) that there is no rational basis for the difference 


in treatment.”
4
  Haik 2012, 567 F. App’x at 631. 


As the Tenth Circuit held in Haik 2012, the allegations in the Haiks’ Complaint, which 


were, in substance, similar in all material respects to the allegations in the present Counterclaim, 


                                                 
4
 Although Defendants’ equal protection claim is asserted under Article I, Section 24 of the Utah 


Constitution, it appears that the same test announced in Village of Willowbrook v. Olech, 528 


U.S. 562 (2000), would apply.  In both Patterson and Haik 2012, the courts applied this test even 


though the plaintiffs had asserted equal protection claims under the United States and Utah 


Constitutions.  SLC has not identified any Utah cases applying a different standard to a class-of-


one equal protection claim under the Utah Constitution.  Cf. Malan v. Lewis, 693 P.2d 661, 669 


(Utah 1984) (explaining that Article I, Section 24 of the Utah Constitution and the Fourteenth 


Amendment “embody the same general principle: persons similarly situated should be treated 


similarly, and persons in different circumstances should not be treated as if their circumstances 


were the same”). 
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were insufficient to establish the first of these two showings.  Id. at 632.  “[T]he complaint fails 


to allege with any specificity that the new water recipients are similar to the Haiks.”  Id.  The 


same is true here.  (Countercl. ¶¶ 50, 53, 63, 66, 67-72.)  Indeed, paragraphs 67 to 71 of the 


Counterclaim are taken verbatim, or nearly verbatim, from the Haiks’ Complaint in Haik 2012.  


And, Defendants have not included any new factual allegations that would show the “new water 


recipients are similar to them in any of the[] respects” identified by the Tenth Circuit, Haik 2012, 


567 F. App’x at 633.  (See Countercl.) 


Second, Defendants have failed to allege facts that would support the requisite intentional 


discrimination on the part of SLC.  “A showing of uneven enforcement of the law is not 


sufficient:  what is required is a showing of a totally illegitimate animus toward the plaintiff by 


the defendant.”  Patterson, 2003 UT 7, ¶ 33 (internal quotation marks omitted).  Notably, the 


Tenth Circuit previously held in Haik 1996 that SLC’s refusal to supply water to the Haiks’ 


Albion Basin lots was reasonable:  “Salt Lake City has a legitimate interest in preserving its 


watershed,” and the type of line-drawing it engages in to do so “inevitably requires that some 


persons who have an almost equally strong claim to favored treatment be placed on different 


sides of the lines.”  1999 WL 190717 at *4-5 (internal quotation marks omitted).  But, the fact 


“the line might have been drawn differently at some points is not a matter for judicial 


consideration.”  Id. at *5 (internal quotation marks omitted). 


For the same reasons articulated by the Tenth Circuit in Haik 1996 and Haik 2012, 


Defendants’ equal protection Counterclaim fails to state a claim upon which relief can be 


granted.  Notably, in the 132 paragraphs of factual allegations, Defendants have made no effort 


to address and cure the shortcomings articulated by the Tenth Circuit. 
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C. Third Counterclaim:  Defendants Do Not Have a Protectable Property 


Interest in Receiving Water for Their Albion Basin Lots. 


In their Third Counterclaim, Defendants seek a declaration as to the procedural and 


substantive process to which they are entitled.  However, Defendants do not have a protectable 


property interest, which is a prerequisite to stating a claim for either procedural or substantive 


due process.  See Richman v. Straley, 48 F.3d 1139, 1142, n.2, 1143 (10th Cir. 1995) (explaining 


that “[i]n order to invoke the protections of the Due Process Clause,” a plaintiff must prove a 


“property interest,” or “‘a legitimate claim of entitlement,’” under both Article I, § 7 of the Utah 


Constitution and the Fifth Amendment of the United States Constitution); Hyde Park Co. v. 


Santa Fe City Council, 226 F.3d 1207, 1210 (10th Cir. 2000) (“[T]o prevail on either a 


procedural or substantive due process claim, a plaintiff must first establish that a defendant’s 


actions deprived plaintiff of a protectible property interest.”). 


Defendants’ “mere expectation of municipal water service in the future is not a legal right 


that constitutes” a “protectable interest in property.”  Haik 1996, 1999 WL 190717, at *7; see 


also Patterson, 2003 UT 7, ¶ 23 (“In order to have a valid property interest in a state-created 


right, a plaintiff must have more than a unilateral expectation of it . . . .” (internal quotation 


marks omitted)); L.C. Canyon Partners, L.L.C. v. Salt Lake Cnty., 2011 UT 63, ¶ 28, 266 P.3d 


797 (“Before a property interest will be considered protectable under article I, section 22 of the 


Utah Constitution, a plaintiff must demonstrate something more than a unilateral expectation of 


continued privileges.” (internal quotation marks omitted)).  And, SLC change applications 


a16844 and a16846 did not create a protectable property interest in Defendants.  As the Tenth 


Circuit explained, “at most, the approved change applications ‘empowered’ Salt Lake City to 


supply water to the Haiks’ lots.”  Haik 2012, 567 F. App’x at 629; see also Searle v. Milburn Irr. 
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Co., 2006 UT 16, ¶ 23, 133 P.3d 382 (“After an application is approved, the applicant is then 


empowered to construct all necessary works and use the water in the manner contemplated by 


the change application.”).  The ability of SLC to supply water simply does not translate into an 


obligation to do so.  Haik 2012, 567 F. App’x at 629.  SLC, like any other applicant, is free to 


withdraw its applications or let them lapse.  See Utah Code Ann. §§ 73-3-17(4), -18. 


Again, even if the Tenth Circuit’s holdings do not have preclusive effect, they 


nevertheless demonstrate that Defendants have no protectable property interest in receiving 


water to their Albion Basin lots and that their Third Counterclaim thus fails to state a claim upon 


which relief can be granted. 


D. Fourth Counterclaim:  SLC’s Approved Change Applications Do Not 


Obligate It to Use Its Water in the Manner Indicated in the Applications. 


Defendants seek a declaration that SLC’s change applications a16844 and a16846 are 


invalid given SLC’s failure “to apply the appropriated water to the stated beneficial use.”  


(Countercl. ¶ 129.)  However, nothing requires SLC to put the water that is the subject to its 


change applications to the stated beneficial use.  Under Utah Code Section 73-3-3, “a person 


entitled to the use of water” may seek, through a change application, permission from the State 


Engineer to change the point of diversion, place of use, or nature of use for which the water was 


originally appropriated.  Utah Code Ann. § 73-3-3.  “If an application is approved, the applicant 


may . . . perfect the proposed application,” Utah Code Ann. § 73-3-10(3)(c) (emphasis added), at 


which time the State Engineer issues a certificate of appropriation, Utah Code Ann. § 73-3-17.  


As the Tenth Circuit held in Haik 2012, “Nothing about this process requires the successful 


applicant to perfect or to use the water in the manner approved.”  567 F. App’x at 629; see also 


Little v. Greene & Weed Inv., 839 P.2d 791, 794 (Utah 1992) (“Approval of an application is 
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only a preliminary step which gives the applicant the authority to proceed and perfect, if 


possible, the proposed appropriation by actual diversion and application of the water to a 


beneficial use.”).  Again, SLC can let the applications lapse.  See Utah Code Ann. §§ 73-3-17(4), 


-18. 


Even if the Court were to consider that, contrary to the statutory scheme of Utah’s Water 


Code and case law interpreting it, SLC was required by approval of its change applications to 


put the water to the beneficial use described in those applications, Defendants cannot challenge 


SLC’s failure to do so in the present case.  As an initial matter, Section 73-3-17’s requirement of 


proof of beneficial use for a certificate of appropriation contains no private right of action.  


Broadbent v. Bd. of Educ. of Cache Cnty. Sch. Dist., 910 P.2d 1274, 1278 (Utah Ct. App. 1996) 


(“[T]he courts of this state are not generally in the habit of implying a private right of action 


based upon state law, absent some specific direction from the Legislature.”)  Thus, there is no 


basis for Defendants to sue to enforce the alleged requirement that SLC put the water subject to 


a16844 and a16846 to the beneficial use identified in those applications.  Furthermore, the Water 


Code establishes a procedure by which Defendants could challenge either the State Engineer’s 


extension of time for SLC to put the water to the stated beneficial uses under Section 73-3-12 or 


the State Engineer’s issuance of a certificate of appropriation under Section 73-3-17.  Both 


decisions fall within the judicial review provision of Section 73-3-14 and Utah’s Administrative 


Procedures Act.  If, when such a decision is rendered, Defendants want to challenge it, these 
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provisions provide the means by which they may do so.  Nothing permits Defendants to 


preemptively raise the issue of SLC’s beneficial use in the present case.
5
 


E. Fifth Counterclaim:  The Declaratory Relief Sought in Defendants’ Fifth 


Counterclaim Is Directly Contrary to Utah Supreme Court Precedent 


Establishing That a City’s Supply of Water, Even Beyond Its City Limits, Is 


Not Subject to Regulation by the Public Service Commission. 


In their Fifth Counterclaim, Defendants appear to request a declaration that SLC’s 


provision of water outside of its city limits is “‘subject to some public regulation,’” presumably 


by the Public Service Commission.
6
  (Compl. ¶ 132 (quoting Salt Lake County v. Salt Lake City, 


570 P.2d 119, 122 (Utah 1977).)  This request is contrary to a principle that “has long been 


accepted and is firmly established as the law in this jurisdiction”:  “that to allow the commission 


to exercise jurisdiction over municipal property and the management thereof would be an 


unconstitutional delegation of power to a special commission forbidden by Article VI, Section 


29.”  Cnty. Water Sys. v. Salt Lake City, 278 P.2d 285, 290 (Utah 1954).  In County Water 


Systems, the Utah Supreme Court applied this principle and declared that in selling and 


distributing surplus water beyond its corporate limits, “Salt Lake City is not subject to the 


jurisdiction or regulation of the Public Service Commission.”  Id. at 290-91.  “The primary 


justification for this conclusion was that ‘the authority of the city to sell its surplus water beyond 


the city limits is derived in the same manner and from the identical section of the statute which 


                                                 
5
 Note that adjudication of the continuing validity of SLC’s water rights based on forfeiture, like 


SLC’s and MWDSLS’s Second Cause of Action, would be the proper subject of a Counterclaim.  


However, Defendants have not alleged, nor could they, that SLC has forfeited its water rights, as 


it continues to beneficially use that water, just not in the way Defendants want it to. 


6
 SLC seriously questions whether Defendants have standing to raise this claim, or whether the 


Court could issue the requested declaration without the involvement of the Public Service 


Commission.  However, as discussed below, the Fifth Counterclaim fails in light of well 


established law, such that the Court need not reach these issues. 
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permits it to supply its own inhabitants.  Such sale of surplus water, being authorized by law as a 


municipal function, is as much a municipal function as the supplying of water within the city 


limits, and disposing of the surplus outside its limits as permitted by statute does not change its 


character as a municipality.’”  Platt v. Town of Torrey, 949 P.2d 325, 328 (Utah 1997) (quoting 


Cnty. Water Sys., 278 P.2d at 290). 


Salt Lake County, on which Defendants rely, does not establish otherwise or make 


Defendants’ Fifth Counterclaim a viable claim.  In that case, the Utah Supreme Court merely 


offered the following “tentative observation[]”:  “to just however great an extent a city may 


engage in rendering a utility service outside its city limits without being subject to some public 


regulation is not so clearly determined.”  Salt Lake Cnty., 570 P.2d at 122.  In doing so, it made 


no mention of the holding in County Water Systems.  And, notably, since Salt Lake County, the 


holding of County Water Systems has not been questioned or overruled.  To the contrary, the 


Utah Supreme Court cited County Water Systems as good law in Platt.  There is, therefore, no 


basis for the Court to declare that SLC’s provision of water to those outside its city boundaries is 


subject to regulation by the Public Service Commission as Defendants request in their Fifth 


Counterclaim. 


Furthermore, to the extent Defendants’ Fifth Counterclaim implies that there is something 


nefarious about SLC supplying water outside of its municipal boundaries, the Utah Supreme 


Court has rejected this argument.  In Salt Lake City Corp. v. Big Ditch Irrigation Co., 2011 UT 


33, 258 P.3d 539, the Court explained, 


This statutory framework evinces a state policy of displacing competition with 


regulation in the area of municipal control over water and water rights. The 


Legislature has contemplated municipalities having broad authority to invest in 


and manage their water systems so as to ensure their ability to furnish current and 
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future residents with sufficient water. And the Legislature has not limited how 


much water a municipality may acquire, nor has it placed any geographical 


limitations upon the area in which the municipality may operate its water system. 


Against this backdrop, we have little trouble concluding that the City’s alleged 


monopoly over the Big Cottonwood Creek water market and other alleged related 


anticompetitive activities are a foreseeable result of the authority granted the City 


by the state. 


Id. ¶ 64.  Nothing in Big Ditch indicates that the “foreseeable result” of SLC’s monopoly over 


canyon water markets would alter the well established principle articulated in County Water 


Systems—that in selling and distributing surplus water beyond its corporate limits, “Salt Lake 


City is not subject to the jurisdiction or regulation of the Public Service Commission,” Cnty. 


Water Sys., 278 P.2d at 290-91. 


CONCLUSION 


Defendants’ Counterclaims represent Mr. Haik’s latest attempt to find a new avenue for 


his nearly three-decade challenge to SLC’s decision to not serve water to his Albion Basin lot.  


Given that Mr. Haik has litigated and relitigated the claims and issues raised in the Counterclaim 


on one, and in some instances, two previous occasions, he is barred by res judicata from doing 


so again here.  The Counterclaims further fail to state a claim upon which relief can be granted, 


as is highlighted by the fact that the District of Utah and Tenth Circuit have previously rejected 


Mr. Haik’s claims and arguments at both the motion to dismiss and summary judgment stage.  


For these reasons, the Court should dismiss the Counterclaims.  That dismissal should be with 


prejudice given that Mr. Haik has repeatedly and unsuccessfully asserted the same arguments, 


and has been given ample notice by the Tenth Circuit of the ways in which his claims are 


deficient. 
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DATED this 11
th


 day of June, 2015.   


SNOW, CHRISTENSEN & MARTINEAU 


 


/s/ Dani Cepernich      


Shawn E. Draney 


Scott H. Martin 


Dani Cepernich 


Attorneys for Salt Lake City Corporation and 


Metropolitan Water District of Salt Lake & Sandy 
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P R O C E E D I N G S


THE COURT:  All right.  Let's move on to 


Case Number 140900915, Salt Lake City Corporation, 


Friends of Alta, and others versus Jones and others.  


Okay.  Are we in position?  


All right.  Let's have counsel make their 


appearances, please.  


MR. SHEA:  Patrick Shea on behalf of 


Friends of Alta.  


MR. DRANEY:  Shawn Draney on behalf of 


Salt Lake City Public Utilities and Metropolitan 


Water District of Salt Lake and Sandy.  


And with me is Dani Cepernich, an 


associate with our office.  


MR. VON MAACK:  Chris Von Maack on behalf 


of Dr. Tolton and Mrs. Maack.  


MR. HAIK:  Paul Haik, H-A-I-K, on behalf 


of Butler Management.  


Mr. Mabey's here, and then Mr. Haik is 


also here.  


THE COURT:  All right.  Is that everybody?  


Okay.  I appreciate all of your patience.  


Replies to garnishment are usually pretty summary 


matters, but unfortunately we don't really have much 
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of a way of knowing in advance when something's going 


to blow up.  So once again, I appreciate your 


patience.  


We have a few motions here today.  I 


think -- I think that the motion to dismiss the 


counterclaims maybe sticks out a little bit more than 


the others and maybe is a little more discreet, so 


why don't we address that first.  


MR. DRANEY:  Yes, Your Honor.  


I think it sums up where we are very well, 


Your Honor, to say that we're still in the middle 


of 40 years of litigation where the Haiks and their 


predecessor, Marv Melville, have been pretty 


persistent to try to force Salt Lake City -- and 


earlier, the town of Alta -- to provide them water to 


lots in the Little Cottonwood area of Albion Basin.  


It's hard to go through what's transpired 


in detail.  The complaints that have been filed over 


the years are very large with lots of exhibits.  


Suffice it to say that in 1997, Your Honor, Judge 


Jenkins of federal court addressed an awful lot of 


claims that were brought by the Haiks against Salt 


Lake City and the town of Alta, worked through those 


in a memorandum decision that we provided to you.  


They included equal protection violations they claim 
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as -- on behalf of -- as against the town of Alta, 


they included a takings claim against Salt Lake City, 


et cetera.  


Judge Jenkins dismissed those claims, it 


went up on Tenth Circuit, on appeal, and that was 


affirmed.  We've provided that memorandum decision to 


you.  


It's interesting, if you look at the 


Jenkins' opinion, many of the same cases and issues 


that would be discussed in the counterclaim were, in 


fact, dealt with.  


So, for example, you see a lot of the same 


cases that are discussed there that Mr. Haik relies 


on in his counterclaim, you see a discussion in a 


footnote about Article XI, Section 6 of the Utah 


Constitution, et cetera.  


Fast forward to 2012, the Haiks brought 


their claims again.  And, in fact, part of that was 


we -- we deserved to have relief from the 


earlier 1997 judgment.  Much of the same allegations, 


not entirely.  There were some rather vague notion 


that they had some facts they didn't have back 


in 1997, some -- some issues that had arisen 


after 1997.  


We briefed that on a motion to dismiss, 


06178







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


SLC Corp v Kent Jones - August 12, 2015


 CITICOURT, LLC
801.532.3441


6


Your Honor, before Judge Ted Stewart, the district 


court.  And, again, at the -- at the district court 


level, it was a claim both against the town of Alta 


and Salt Lake City.  


Judge Stewart issued a pretty lengthy 


memorandum decision.  The Haiks appealed that 


decision.  The Tenth Circuit affirmed.  There were 


some points in which they affirmed on a little bit of 


a different reason, Your Honor, under 20(b)(6).  


In other words, they said, well, some of 


these claims aren't barred by res judicata, but -- in 


terms of claim issue preclusion or -- but we're 


nonetheless affirming his dismissal with prejudice 


upon the merits, 20(b)(6).  


Fast forward a little bit later, the Haiks 


have sued the Salt Lake County Board of Health.  Much 


of the same issues hinge on the same basic fact.  


They claim to be entitled to water to Salt Lake City.  


Judge Stewart this time dismissed with a 


pretty terse, short opinion, saying these issues have 


all been resolved, at least the ones that are 


dispositive.  


Then it went up to the Tenth Circuit here 


recently.  The Tenth Circuit basically said the -- 


because of res judicata, because the substance of 
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these claims has all been resolved once -- twice 


before, frankly -- there is no substantial federal 


issue on which the district court could base federal 


jurisdiction.  


Therefore, the Court should have dismissed 


for lack of jurisdiction, should not have exercised 


supplemental jurisdiction over the state law claims, 


and reversed in that manner.  


The -- Judge Stewart then remanded, of 


course, to the district court.  That's pending before 


the district court.  


Recently, with respect to a motion for a 


more definite statement brought by the county board 


of health, Judge Choo has granted that and said, go 


back.  This is really a very complicated thing.  In 


terms of your complaint, it's very convoluted.  In 


light of the fact that likely many of the, if not all 


of those issues are resolved by -- are barred by res 


judicata, go back and do it again.  Go back and state 


a plain -- a short and plain statement.  


If you were to compare almost line by line 


the first complaint, the second complaint, the county 


health department complaint, you'd see the very same 


issues, the very same claims.  And they all come 


down, Your Honor, really to one thing:  A claim by 
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the Haiks that Salt Lake City has some obligation to 


provide them water.  


There's nothing new in the counterclaim 


that we have not seen before or that could have been 


raised in at least the 2012 complaint, Your Honor.  


So we think that if you apply strictly, 


carefully claims preclusion where, are the parties 


the same?  Yes.  Did it rise out of the same 


transaction or collection of facts?  Yes.  Therefore, 


they are claims that were or could have been brought.  


Was it resolved to a resolution on the merits?  Yes.  


Every single one of the counterclaims is 


barred by res judicata as against the Haiks, Your 


Honor.  


If you apply the more narrow branch of res 


judicata, which is issue preclusion, there you have 


to have the same parties or somebody in privity; 


there you have to have the same issue, a little bit 


narrower; and you have to have it fully and fairly 


and completely litigated; you have to have a 


resolution on the merits.  


We would submit, Your Honor, that under 


even the more narrow principle, the more narrow 


branch of res judicata, counts 1 through 4 of the 


counterclaim are barred as against the Haiks.  
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We also believe, Your Honor -- and we've 


pled it in some detail -- that with respect to the 


Haiks and Butler Management Group -- 


Let me diverge for a minute with respect 


to Butler Management Group.  


We've been told in the pleadings of this 


case that the water right no longer belongs to Butler 


Management Group, and we've learned since that the 


lot in question -- and this is what this is all 


about, some claim that Salt Lake City is obligated to 


provide water to lot owners in Albion Basin -- the 


lot in question no longer belongs to Butler 


Management Group.  


Now, those may belong to somebody related, 


but they're belonging to somebody who's not now a 


party.  


I don't think it makes any difference, 


Your Honor.  Under 12(b)(6), all of the counterclaim 


causes of action should be dismissed.  


In that regard, the decisions of Judge 


Jenkins, the decision of the Tenth Circuit affirming 


Judge Jenkins, the decision of Ted Stewart, the 


decision of the Tenth Circuit affirming Ted Stewart, 


they all are not so much binding in terms of Butler 


Management Group, but they're definitely, absolutely, 
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completely compelling.  


At heart here is a notion that because 


we're in the Salt Lake City service area, because 


Salt Lake City had change applications approved that 


allowed Salt Lake City to provide water to these 


lots, that somehow we're obligated.  And that's an 


issue that was clearly dealt with by -- by Judge 


Jenkins.  It was -- not the change application part, 


but Stewart addressed very clearly the change 


application issue, as did the Tenth Circuit, Your 


Honor.  


So 40 years running, we're pretty much in 


the same place.  


I might point out that what this -- what 


really is at heart in terms of denying these people 


water is the Salt Lake City ordinance.  It has the 


force and effect of law.  It's been effect -- in 


effect since 1991.  It hasn't changed.  It says we're 


going to -- no more allowing permits, surplus sales 


contracts up the canyon, with a couple of very narrow 


exceptions.  For existing permits, they can't be 


expanded and -- and more water can't be provided 


under those permits.  And the Haiks simply don't come 


within those narrow exceptions.  


Does snow making come within those narrow 
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exceptions?  Yeah.  There are a number of things like 


that, but not very many.  


So we're here today.  Basically, the 


director of public utilities is basically simply 


complying with the watershed ordinance.  It's -- it's 


law for him, it's his obligation.  He doesn't have an 


obligation to provide water, and I think we've seen 


all of this showed before, Your Honor.  


I think we've briefed it very well and in 


some detail.  Maybe if you'd had any questions, I'd 


like to address those.  


THE COURT:  No, that's all right.  


MR. DRANEY:  You know, besides the brief 


and -- and that short argument, Your Honor, I -- I 


don't know what else to say about the counterclaims.  


THE COURT:  All right.  Thanks.  


MR. DRANEY:  Thank you.  


THE COURT:  Mr. Haik?  


Anybody else?  


MR. HAIK:  Good news and bad news.  The 


good news is you've had a fair amount of time to 


learn about this proceeding.  The bad news is we're 


here on what is clearly an improper motion to 


dismiss.  


The fundamental error in this motion to 
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dismiss is that it wholly disregards the actual 


applicable standards that the Court must follow.  And 


in this instance, they are to have looked at the 


allegations of the complaint or the counterclaim and 


address the specifics of any deficiency in that.  


Clearly that did not happen in their moving papers 


whatsoever.  


Now, as to the -- because of that, the 


motion needs to be denied.  


The second thing I want to focus on, then, 


is to quickly just go through what are the claims.  


There are five counterclaims.  The first counterclaim 


is that Article I -- or, Article XI, Section 6 


mandates a supply of water.  


Now, the opposition that's been brought by 


the city is they said, well, we can't alienate water.  


And the clause isn't limited to 


alienation.  It is supplied and alienation.  Their 


interpretation is based upon a half reading of the 


article.  


Now, that takes us -- then he made 


reference to the Jenkins decision.  What is clear 


that you need to look at in the Jenkins decision is 


Judge Jenkins' footnote.  And in Judge Jenkins' 


footnote, he references Article XI, Section 6.  And 
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in that footnote, he said he wasn't aware of 


appropriation, and if that applied, then this 


constitutional duty will come into play.  But the key 


piece is Salt Lake City admits they did not disclose 


to Judge Jenkins anything about the change 


applications they had taken to move water to 


specifically supply these homes.  


So Judge Jenkins could never, ever have 


adjudicated the underlying issue that's before you.  


The Tenth Circuit in determining -- or 


affirming Judge Jenkins could never have done it, 


because Salt Lake City concealed from Judge Jenkins 


those approvals.


And what was significant is Judge Jenkins 


specifically asked, would you ever be in a position 


to move water?  


And they did not disclose to him what they 


had already done.  


So the reference to the Jenkins decision 


doesn't in any way aid Salt Lake City.  


The second decision is the Stewart 


decision, the first Stewart, Stewart 1.  And in the 


first Stewart decision, yes, the judge ruled against 


us on our interpretation of Article XI, Section 6.  


Judge Stewart said the words "shall be" mean "may 
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be."  And that's directly contrary to the language of 


the Utah Constitution.  And that is the issue which 


we're presenting to this Court, what is the proper 


interpretation of that clause.  And only this Court, 


leading ultimately to the Utah Supreme Court, can 


definitively answer that question.  


Obviously we appealed and we had requested 


certification by Judge Stewart, as well as 


certification by the Tenth Circuit to send these 


issues to the Utah Supreme Court to tell us, how 


should this clause be read.  The motions to certify 


were denied.  


What happened then was that the -- we had 


also applied for a permit, and it was the letter that 


Salt Lake City sent denying their obligation to 


supply that triggered the denial of a permit, which 


led to the appeal of the Salt Lake Valley Health 


Department permit.  


That case, Salt Lake City Health 


Department, immediately moved and, by quirk, it was 


similarly assigned to Judge Stewart.  


Judge Stewart, if you read his order, 


it's -- there were no hearings, there were no 


proceedings before the Court, he just entered 


basically a four-line order that says, well, for 
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various reasons, I'm denying all this.  


It was appealed to the Tenth Circuit, and 


the Tenth Circuit reversed him.  And they reversed 


specifically on the res judicata arguments that are 


being raised here today.  And the Tenth Circuit when 


they were faced with the question of, wait a minute, 


what are these real -- the meaning of these state 


constitutional provisions, they have sent us back to 


the district court.  


But when you look closely at the decision, 


what's even more important is the Tenth Circuit 


didn't even file the original reasoning of Judge 


Stewart.  Judge Stewart had said, "shall be" equals 


"may be."


The Tenth Circuit didn't take that 


argument.  They reinterpreted it and said, well, the 


word "inhabitant" is the conclusive thing.  


But they said, yes, you are inside of the 


approved municipal service area, yes, Salt Lake City 


can deliver that water, but we think you're not an 


inhabitant.  


And that's an extraordinarily narrow and 


constricted reading of this provision.  So in that 


light, the Tenth Circuit has actually sent these 


issues back to the Third District Court.  
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So as to Article -- the first 


counterclaim, Article XI, Section 6, the phrasing 


from Salt Lake City's Tenth Circuit got it right.  


Well, the question is, we're seeking a 


declaration, is that interpretation proper or 


improper based upon Utah state constitutional law.  


And if you look at the Jensen decision of 


the Utah Supreme Court from 2011, it is very clear 


that there is absolutely no comparable provisions in 


federal constitutional law to this provision, so this 


is peculiarly and singularly a state constitutional 


issue.  And based on that, the Jensen Court said the 


district court would err in not looking at it.  


The next count, count 2, is Article I, 


Section 24 of the Utah Constitution.  And what that 


article looks at is uniform treatment.  And the 


uniform treatment that's at issue is that Salt Lake 


City is providing water, as alleged in the 


counterclaim, to three of the lots in the subdivision 


right now, and Salt Lake City asserts that it is 


supplying water to those homes under the water right 


at issue here.  And it is our contention one cannot 


exercise half of the water right to serve three 


homes, and then tell the other homes that they're out 


of luck.  
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And their sole response that you've heard 


at this point in time is referenced to the 1981 


ordinance, but what I refer you to, which are the 


actual allegations that are not addressed in the 


motion, are paragraphs 67 to 71 of the counterclaim.  


Okay.  Continue?  I didn't know if you 


were pulling it up.  


What's critical is we specifically allege 


the names of the people who have received new water 


supply contract and agreements from Salt Lake City 


long after the 1991 ordinance.  We identified by 


project number new homes being constructed within the 


Salt Lake City service area outside its corporate 


boundary getting new water supply.  We allege the 


permit applications they've put in allowing other 


homes to increase supply in addition to the supply to 


the homes in the same subdivision.  And the 


allegation is there is intentional lack of uniformity 


and disparate treatment that violates Article I, 


Section 24, or what is known as the rule of 


reasonableness articulated by the Utah Supreme Court 


that says in supplying its water, it must act 


reasonably.  


And in this instance, we say that they are 


acting unreasonably, or to such an extent as to 
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violate Article I, Section 24.  


The third counterclaim deals with -- 


THE COURT:  Did you make those allegations 


in either the Jenkins case or either of the Stewart 


cases?  


MR. HAIK:  Which allegations?  


THE COURT:  The disparate treatment and 


these permits being granted to other people in the 


plat.  


MR. HAIK:  No.  The -- for Judge Jenkins, 


Judge Jenkins was back in -- that lawsuit was 


basically about 1994 to 1996.  Some of these -- 


THE COURT:  Hadn't happened at that point.  


MR. HAIK:  -- hadn't happened yet, so he 


couldn't deal with that.  


The third counterclaim -- 


THE COURT:  And the Stewart?  


MR. HAIK:  They were raised in the Stewart 


matter.  


And I understand the underlying principle 


is they're saying, well, you don't have a federal 


constitutional right pertaining to those.  


But that's where the Jensen decision to 


which I referenced you, and it's cited in the brief, 


where the Utah Supreme Court explains the fact that 
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the same facts are material both weighs under the 


federal constitutional claim and the state 


constitutional claim.  


THE COURT:  I understood that -- 


MR. HAIK:  Okay.  


THE COURT:  -- but I gotta tell you, I 


have a little problem with the notion that federal 


courts can't also decide state constitutional 


questions if they have jurisdiction over the whole.  


MR. HAIK:  Oh, and I understand that, Your 


Honor.  


THE COURT:  And so I guess the question 


I -- is, was this disparate treatment under the state 


constitution raised in Stewart 1?  


MR. HAIK:  We did -- in the first Stewart, 


yes, there were equal protection, disparate 


treatment.  And these were the same facts that were 


at issue.  


THE COURT:  Okay.  


MR. HAIK:  Okay.  


THE COURT:  Thanks.  


MR. HAIK:  And in this instance.  But what 


we're seeking, is that an accurate determination of 


what the state constitutional interests are.  


Article I -- third counterclaim is Article 
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I, Section 7.  And that pertains to the memoranda of 


the Department of Public Utilities explicitly state 


they intend to use water denial as a means of 


controlling development.  


Well, in this instance, Salt Lake City has 


no authority in that permitting process.  That 


permitting process goes to the question of the city 


under LUDMA and CLUDMA.  And to say, well, they're 


going to use this unwritten policy to use water as a 


means for leveraging to deny or control development, 


is a process that's occurring outside LUDMA and 


CLUDMA processes, and we are entitled to the benefits 


of those municipal land use planning acts.  And to 


have a policy that's being used against you outside 


the established criteria for land use decisions is a 


denial of due process.  


In this instance, the sole basis -- 


Salt -- town of Alta says, we will issue the building 


permit when Salt Lake Valley Health Department issues 


their permit.  


Salt Lake Valley Health Department says, 


the only reason we didn't is that you didn't give us 


this letter from Salt Lake City.  


And Salt Lake City had sent the letter of 


May 2011 saying, hey, you're limited to a contract, 
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which is with an abandoned corporation, and we're 


supplying other homes, such that they're trying to 


enforce a contract term that does not, in fact, limit 


the approval of the state law.  


Now, the other piece that comes into play 


here is that the focus of the federal courts, and 


something never addressed by the federal courts, was 


the private water right which was purchased, because 


what really precipitated all of this, how did we get 


here, we got here because Judge Jenkins says, well, 


you haven't shown me a right to use the water that's 


available, therefore I'm going to find that you 


haven't come forward.  You need this one more right, 


which is the water right.  


So the water right was purchased from 


Ms. Biddulph, and that was the water that was 


litigated in Haik v Sandy.  And Judge Peuler 


specifically ruled, yes, you own this right, yes, you 


have the change application rights that are there, 


and, yes, this water is appurtenant.  


And the federal courts never addressed the 


private right to water which has been denied to these 


people.  


So that's the first three counts.  And 


it's our -- what we're seeking is not monetary 
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relief, we're seeking simply declaration of how do 


our rights and circumstances exist in this 


circumstance; was the Tenth Circuit right, was the 


Tenth Circuit wrong in what's its interpretations of 


these state constitutional interests were as they 


apply to the facts.  


The next piece that's coming up is that 


the gist of the lawsuit is that -- from Salt Lake 


City is that they wish to contest the validity and 


relook at the appurtenance issues based -- 


challenging Haik v Sandy City, which granted the 


water to these individuals.  


In the same way, we're saying, well, if 


that validity is at issue, so too is the validity of 


Salt Lake City's appropriation.  


We're entitled to know, then, whether they 


lawfully appropriated the water from the Alta-Helena 


tunnel, or is that water otherwise available that we 


might appropriate it.  They appropriated it for the 


purpose of serving homes, they are serving three 


homes, yet they are denying the water to other homes 


in the same subdivision for the same purpose.  


So if they are refusing to supply the 


water, then it should be available, and we would be 


entitled to a valid -- validity -- a determination of 
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the validity of their appropriation.  


And in the larger picture, then, the 


fourth counterclaim is that the extent of regulation 


is at issue.  And what has happened is basically over 


the last 50 years, the Article XI, Section 6 is 


understood, as expressed by the Utah Supreme Court, 


to include a policy that once water moves into public 


ownership, it must stay within public ownership and 


be used for purposes of supply.  


And it's a -- it's a ratchet.  It's a 


one-way flow.  And what has basically happened is 


every time it's moved into public ownership, that 


takes it out of the opportunity for private 


ownership.  


And this policy has now resulted in -- 


what Salt Lake City says is they control 99, or 95 or 


more, 90 percent of all the water.  And when Salt 


Lake City was originally exempted from public service 


utility regulation, it wasn't contemplating a 


circumstance in which they controlled 90 plus percent 


of the water and would actually express intent to 


affirmatively deny water.  


And so we're wondering, under the Utah 


Supreme Court precedence, has the extent of the 


development of the water business of Salt Lake City, 
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to the level that it is the largest water supplier in 


the state, largest retailer in the state, should now 


be subject to some form of regulation.  And this 


issue was the one that was presented in Salt Lake 


County v Salt Lake City at the time.  And so it's now 


saying 20 years, 30 years later, has that time now 


arrived for regulation.  


In that context, the Tenth Circuit has 


never looked at LUDMA or CLUDMA issues and due 


process rights under there, they haven't looked at 


the validity or invalidity of the appropriation, they 


have never looked at the extent of regulation 


question.


As to Article XI, Section 6, yes, they did 


rule against us on their interpretation, and we're 


seeking a declaration by this Court whether that 


interpretation is proper or improper under Utah state 


law as determined by the Utah courts, and the same 


thing with respect to Article I, Section 24 and the 


rule of reasonableness.  


The federal courts have expressed an 


interpretation, and if this Court feels bound by that 


interpretation, it need only say so.  But we are 


still entitled to the declaration, why, because the 


Salt Lake City interpretations have, in fact, been 
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used against these parties and are being used against 


these parties to their detriment and actual injury 


resulting from denial of their building permits, 


because Alta says we'll issue the building permit to 


Haik, Salt Lake Valley Health says we'll issue the 


permit as soon as we hear that from Salt Lake City, 


and all of Salt Lake City comes back to their 


interpretation that essentially this is a permissive 


deal and they can choose to look at it or not look at 


it.  


And their response has been, well, we're 


looking at the broader issues of the environment.  


Well, the broader issues of the 


environment are covered by other proceedings under 


the Land Use Planning Act, as well as other powers of 


the state engineer.  


So why this becomes important is the gist 


of their claim takes us back to, well, is this water 


appurtenant or not appurtenant?  


That's what they wanted to challenge in 


the proceeding that brought us in here.  


And from my perspective on that end of it, 


that takes us directly into issue preclusion.  It's 


indisputable that appurtenancy was alleged and pled 


and contested and argued to Judge Peuler, and she 
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ruled upon it.  


MR. DRANEY:  Your Honor, I think we're 


getting into a promotion here.  


THE COURT:  We're a little beyond -- 


MR. HAIK:  Okay.  Well, okay, where it 


comes to -- the question I heard you raising to me 


was, okay, have these issues all been brought up.  


Well, some of these issues clearly have not been 


brought up and were not a part of those federal 


proceedings.  


So on that end of it, these claims, I 


think, are properly before the Court.  The elements 


for declaratory relief are clearly present.  We're 


seeking the Court to declare, did the federal courts 


get it right, or did the federal courts not get it 


right.  And that is a question that's particularly 


appropriate for this Court to answer so that -- and 


why is it important to answer that question?  Because 


it's going to set the ground rules for where things 


sit.  


But I come back to really the start of 


where I began my comments, which was this motion 


really is defective.  It didn't look at the 


allegations of the counterclaim.  Rather than looking 


at the allegations and saying, are those allegations 
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sufficient or insufficient, it glossed over them.  


And that's what's wrong with the motion on the 


dismissal.  


If you have any questions, otherwise -- 


THE COURT:  No.  Thanks.  


MR. DRANEY:  Your Honor, I keep hearing 


the same thing, which is, did the Tenth Circuit get 


it right or did the Tenth Circuit get it wrong.  


That's exactly what you can't do is make a collateral 


attack on a final judgment where the same transaction 


and the same parties were involved where these claims 


were or could have been brought in Tenth Circuit.  


Now, counsel cites you to the Jensen case.  


In the Jensen case, the district court there -- 


federal district court exercised its discretion and 


said, I'm only going to decide the federal issues, I 


will not exercise supplementary jurisdiction over 


state law issues.  


Now, that's a federal district court's 


prerogative.  That was not done by Judge Stewart.  


So what happened in the Jenkins case is 


the state law cases -- I mean, claims that were not 


addressed by the federal court were then in state 


court.  The judge there said, as to constitutional 


questions, Article I, Section 24, which is the 
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uniform application of laws, or what we call equal 


protection under the state constitution, he said that 


the federal court's resolution of Amendment XIV, 


Section 1, equal protection clause, is the same, and 


so it's dispositive as to the Utah Constitution 


Article I, Section 24.  


And the Court -- the appellate court there 


disagreed and said, you know, there -- there may be 


some subtle differences between the equal protection 


clause of the federal constitution and the equal 


protection clause under the Utah Constitution.  


Frankly, what the Court has said there, 


and it's very vague as to what the differences are, 


except they say they come from the same place, they 


address the same issues, and they're very much the 


same in terms of language.  All we know about the 


difference, frankly, is that the supreme court of 


this state has said the equal protection clause of 


Article I, Section 24 of the Utah Constitution is at 


least as protective so that if you pass muster under 


Article I, Section 24, you also pass muster under 


the 14th Amendment, Section 1 of the U.S. 


Constitution.  


That's got nothing to do with this case, 


because here the federal courts did, in fact, 
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exercise supplementary jurisdiction over the state 


law claims.  


All of these claims that he's mentioned, 


even the ones that weren't brought before Judge 


Stewart -- and that is only two -- that is that 


somehow the Haiks get to adjudicate whether the 


change application should be invalidated, Salt Lake 


City's change application, and that somehow this 


Court should -- that Haik somehow can ask this Court 


to basically tell the Public Service Commission to 


start regulating Salt Lake City's sales of water 


outside the boundaries of Salt Lake City Proper.  


THE COURT:  Counts 4 and 5, respectively.  


MR. DRANEY:  Yeah.  


But, again, with claim preclusion, the 


notion is that whether they were raised, if they 


could have been raised, if they rose out of the same 


set of transactions, which is, frankly, we're denying 


them water.  We've been denying them water.  That's 


been the case since Marv Melville in the '70s.  It's 


been the case since '75, Your Honor.  


Marv Melville couldn't build without 


sufficient water, the Haiks interjected themselves 


into that melee, as Judge Jenkins said.  They have 


not been able to get any other building -- any 
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permits because they can't show a right to water.  


The Tenth Circuit has made it very clear 


when you start to address due process, as counsel 


says, that one thing that's been adjudicated over and 


over and over again is these people do not have a 


property right to water from Salt Lake City, however 


you cast it.  And that's exactly what you have to 


show in order to make out a due process claim, Your 


Honor.  


We've been here, and they don't get to 


just -- you know, it sounds bad to say this is one of 


those classic cases where counsel has, over the 


years, crafted these great, big complaints with 


hundreds of exhibits and said, now you have to take 


it on piece by piece.


Nope.  With a motion to dismiss, for 


example, with a motion to dismiss 12(b)(6), we assume 


all the allegations -- the allegations of fact that 


are well pleaded are correct, and we give all 


reasonable inferences from that.  But when you're 


looking at res judicata and 12(b)(6), they still 


lose.  We don't have to pick through hundreds of -- 


hundreds of exhibits and allegations that may be 


slightly twisted from what they were in the 2012 


federal complaint.  
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So I think it's very clear, if ever there 


was a clear -- these parties have had their day in 


court, and their claims to try to force Salt Lake 


City to provide them water are -- are done, are 


barred.  They cannot make a collateral attack, they 


cannot do what they said you should do, which is you 


decide whether the federal courts got it right or got 


it wrong, Your Honor.  


I've never seen a more clear case for the 


application of -- of res judicata, nor have I seen a 


better case for the application of 12(b)(6) in terms 


of -- of the other two claims that could have been 


brought but weren't brought.  


And, of course, none of these claims were 


brought by the Butler Management Group, but they 


still should be dismissed under 12(b)(6), Your Honor.  


THE COURT:  While I appreciate the 


clarification and, frankly, Mr. Haik, the candor of 


what we're really looking at, at least as to counts 1 


through 3, is did the Tenth Circuit get it right, I 


appreciate that the Utah Supreme Court has reserved 


the right to make its interpretations of state 


constitutional law.  It's certainly not bound by 


federal interpretations of that.  But as to parties, 


parties are bound by the resolutions they bring to 
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finality, whether they take the federal track or the 


state track.  


So it may well be that your proposition as 


a legal proposition is that the Tenth Circuit got it 


wrong.  That may well be true, but that's really 


something that res judicata assumes is that we're not 


going to get into that analysis because it's been 


litigated fully.  


So with respect to counts 1, 2, 3, there's 


a concession here that those specific issues were 


raised in the earlier federal action -- in the 


Stewart action, that is, the first Stewart action -- 


and on that basis, I'm going to grant the motion as 


to those claims.  


MR. HAIK:  One through 3, Your Honor?  Or, 


excuse me, 1 through 4?  


THE COURT:  I'm not done.  


MR. HAIK:  Thank you.  


THE COURT:  Four and 5 may well not have 


been raised specifically, but they could have been 


raised.  They come out of the same factual 


circumstances.  And this is a case not for just 


issues preclusion, but claim preclusion.  There has 


to be an end.  So I'm going to grant the motion in 


its entirety.  
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Mr. Draney, do you want to prepare an 


order?  


MR. DRANEY:  Yes.  Thank you, Your Honor.  


THE COURT:  All right.  Let's look at 


defenses.  


MR. DRANEY:  Thank you, Your Honor.  I 


left my pen up here.  


THE COURT:  One of the things about 


pleading is, maybe wisely, the drafters of the rules 


contemplated that people state facts with a short and 


plain statement, and that's the practice when they're 


making claims, and that people respond in answers 


paragraph by paragraph, and so we narrow the issues 


down there, but defenses are a little different.  


MR. DRANEY:  Defense -- I -- you know, 


I've always -- I've always been really troubled by 


that, quite frankly.  And I personally have sort of a 


bone to pick even with -- you know, particularly with 


my colleagues on the defense bench.  I -- you know, 


when I started my career, the first ten years was 


doing products liability, insurance defense work, and 


then went into the -- the water work almost 


exclusively.  And, you know, a typical defense lawyer 


throws in 13, 14, 15 different affirmative defenses 


without having to state one single statement of fact 
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that would support it, and you really don't even know 


where they're going.  And there's kind of a 


difference in -- it's an interesting observation, 


because you have motions to strike affirmative 


defenses here, which are common -- there are some of 


these defenses that are common to both the 


Tolton-Maack answer, and also to the -- the 


Haik-Butler Management answer.  You have to kind of 


give Haik credit that he at least threw in a lot of 


facts before he drew the conclusions, waiver, 


estoppel, and laches, whereas the more typical, as 


what you see in the Tolton-Maack, which is just say 


it's barred by waiver, estoppel, and laches.  And, 


yeah, I think it's -- it's very odd.  


I also think it's very odd, I was a little 


bit surprised, that striking affirmative defenses is 


not something we usually do, and not something that 


I've ever seen before, and yet, you know, the -- the 


current -- the more recent changes to the rules of 


civil procedure are all designed to kind of get at 


the real heart of the matter and try to reduce the 


cost of litigation, or at least keep it proportional 


to the issues at hand.  


And if you can resolve issues early on as 


a matter of law, I think it's a good idea.  I think 
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it would -- it would move the case along 


substantially.  And, thus, it was in that spirit we 


pretty selectively moved to strike some affirmative 


defenses.  


The one, of course, which is the big one 


in terms of how does it affect this case -- affect 


this case, is res judicata.  


There was, in fact -- and this case has 


had a long history.  As -- as I recall, Dr. Tolton 


purchased the Biddulph water right in something 


like 2003.  I may be wrong about that, but I think it 


was December of 2003.  He then purported to split it 


up six equal ways.  That's why we have Butler 


Management Group, Haik, Tolton, Maack.  We had two 


lots and two pieces of water right that belonged to 


Marv Melville.  He since sold out to Alta Ski Lifts, 


and Alta Ski Lifts has agreed to just live by 


whatever resolution comes out of this case.  They 


don't choose to litigate, they're not conceding 


anything, but they waive their right to be heard on 


the matter.  So that leaves us with the four.  


Very shortly thereafter, there were six 


change applications that are nearly identical, nearly 


identical in the sense that they tried to move water 


for each of those change applications up to the 
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Albion Basin for one cabin.  Obviously the locations 


of the cabins change a little bit, and some of the 


points of diversion are a little bit different.  


We filed -- our office, Snow, Christensen 


& Martineau -- and there's a bit of confusion, I 


think, in some people's mind maybe when they look 


back 15 years or 12 years.  We filed -- we'd do some 


work for Sandy City over the years, we've done a lot 


of work for Salt Lake City, and yours truly basically 


serves as general counsel for the Metropolitan Water 


District of Salt Lake and Sandy, and they no -- 


there's no question they have some common interests 


when it comes to Little Cottonwood.  


Counsel said Salt Lake City claims 95 


to 99 percent of the water rights.  That really would 


apply to Big Cottonwood.  But with respect to Little 


Cottonwood, it's more like roughly 75 percent belongs 


to Salt Lake City Corporation, and about 25 percent 


belongs to Sandy City Corporation, or belongs to 


entities that those two have a big stake in.  


So they have a common interest, and, of 


course, that water is all treated by the Metropolitan 


Water District of Salt Lake and Sandy.  So the three 


of them have some very common interests, but they're 


not identical, Your Honor.  
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So after filing a protest letter on behalf 


of Metro and Salt Lake City, yours truly hired Rod 


Dean to look into the title relative to this Haik 


water right.  He called rather excitedly and he said, 


I got news for you.


He said, I found something I gotta show 


you.  


He comes over to the office and he shows 


me the recorded -- it was recorded with the county 


recorder's office, a contract of sale of this very 


water right back in the '70s from Saunders and 


Sweeney and Bentley, who owned the property that 


ultimately was developed into Cottonwood subdivision.  


I said, well, where in the heck's the 


deed?  Here's the contract, and it sounds like the 


deed is extemporaneously executed and -- and 


exchanged.  Where in the heck's the deed?  


He says, I don't know.  


So I immediately called the -- the -- the 


lawyer at -- Bryce McEuen at Sandy City, and he said, 


I'm going to call Aubrey, the county recorder -- I 


mean, the city recorder.  Have her take my call and 


see if she can find something for me right away, 


because it may be important as to how easy it is or 


is not to find.  
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And so I called Aubrey and I said, find me 


the deed.  


She did.  It was properly executed and 


notarized, but was never recorded with the county 


recorder.  It certainly was recorded with the city 


recorder.  


What happened next is we wrote the state 


engineer's office, because it's common for the state 


engineer in situations where there may be some clear 


issue about ownership of an underlying water right 


not to move forward with change applications on that 


water right.  


So I, on behalf of Salt Lake City and 


Sandy City, asked the state engineer to do that.  I 


said, look, you can't move forward with hearing these 


change applications until there's some resolution as 


to who does or does not own this. 


The state engineer basically alerted the 


owners of those six purported water rights of the 


change application.  


At that time, Dan Jensen represented all 


of them at the Parr Brown Waddoups firm.  So he did 


what he could -- what he had to do at that point to 


move his change applications forward.  He filed a 


quiet title action as against Sandy City, represented 
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from the very beginning by Wright and Mabey -- David 


Wright and John Mabey.  Wright, Mabey and James is a 


small firm, and they've represented Sandy in this 


matter completely and entirely and exclusively.  


What Salt Lake City said about that whole 


matter is, look, we have some issues that are very 


different from the Haik v Sandy issues, that have 


nothing to do with whether or not -- I mean, the 


principal issue in the Haik v Sandy City, really the 


only issue was, did this recorded contract of sale 


place the -- the Haik, Tolton, Maack, Butler 


Management Group, Marv Melville folks -- Dr. Tolton 


was the first one to buy -- did it place them on 


record notice that, in fact, Sandy City owned the 


water right.  And that's basically what got 


litigated.  


We say we had some bigger concerns in 


that.  So, for example, Salt Lake City has always 


claimed an interest in most of the winter portion of 


this water right under a 1934 contract.  You'll see 


that in our complaint, the cause of action at issue 


here, the second cause of action.  


And in addition, we think that the water 


has never been used for a very long time and has been 


forfeited, not an issue in the Haik v Sandy City 
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case.  


And in addition, there's a real question 


as to exactly what that water right is in terms of 


how much right there really is.  


And so what we did -- there's a procedure 


for an adjudication within a general adjudication.  


If you have a general adjudication pending, you can 


ask the Court to address a more narrow focus that 


doesn't involve everybody in the basin.  It's called 


a Section 24 proceeding.  


The statute was very different then than 


it is now.  We filed a petition to have the Court 


open a Section 24 proceeding.  What that would have 


done would be to let everybody on the stream be heard 


or be barred as to every characteristic of this water 


right:  Who owned it, what was it, how much water was 


available, what was its priority.  


One of the big issues we have, Your Honor, 


which was not addressed at all in the Haik v Sandy 


City case, is simply this:  This water right 


originated as a decreed right, what we call a first 


primary right.  It's the earliest primary right.  The 


first 2.2 -- 5-second feet is a piece of that.  The 


first primary right is the earliest priority right on 


the river.  
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But in the '70s, Your Honor -- '60s -- I 


think it was filed in the '60s and certified in the 


'70s -- here's how a change application process 


works.  And this may be relevant for other parts of 


this case, but let me run you through it real quick.  


You file a change application, the state engineer has 


about seven or eight criteria to look at.  What he's 


looking at is a reason-to-believe standard, which in 


the Searle v Milburn case says it's very much like a 


probable cause standard.  It's not by a preponderance 


of evidence, it's not an adjudication of anything.  


Is there a reason to believe there's 


unadjud-- unappropriated water in the source?  Is 


there reason to believe that that water could be put 


to beneficial use without interfering with somebody 


else's water right?  Is there reason to believe this 


project is feasible, physically and financially?  Is 


there reason to believe it's filed in good faith and 


not for purposes of speculation?  Is there reason to 


believe it won't unreasonably impair the natural 


stream environment, public recreation, or the public 


interest?  


And it's a very low threshold, because we 


want to encourage people to go try -- they just 


basically get a hunting license to go try to put the 
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water to beneficial use without interference.  


But once you get that approved, you can 


now use the water as approved in the change, or as 


heretofore approved.  And there's a period of time 


you can get extensions in which you must put it to 


beneficial use and submit a proof, sworn statement, 


that you've put the water to the use as described in 


the change application.  


Once that happens, then the state engineer 


examines it, does a field review, and issues -- if 


you're correct, if he finds that you have, in fact, 


made the change, issues a certificate of change.  


Once that certificate of change is issued, 


the water right is forever changed.  We call an 


approved change application an inchoate right.  You 


don't have a right to use it as described until you 


actually get it all done.  It's in progress.  


Once you get it certificated, however, you 


can't go back to the heretofore use without getting a 


new change application approved.  


So what happened here is -- one of the 


major issues here, which was not at issue in the Haik 


v Sandy City case and may be very dispositive of the 


change applications, is that once you are adjud-- I 


mean, you're certificated as a groundwater right, 
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that certificate that was issued for 57-7800 said you 


can take water from a well, not the stream; you can 


use it for the irrigation of .75 acres, a bunch of 


livestock -- I forget the exact number -- and three 


domestic units.  But it is forever not a stream right 


until you get a change application approved again 


going back to the stream.  


And the question is, we think it's clear 


as a matter of law, when you file that change 


application to go back to the stream, your priority 


is the date of the application of the change 


application.  You can't simply step back into an 1848 


priority, because everybody has relied on the fact 


that you've become forever, until you change it back 


up again, a groundwater right.  And that's an issue 


we wanted to be addressed.  


Interestingly enough, both the state 


engineer and -- and, by the way, that petition for a 


Section 24 proceeding was filed by both Salt Lake 


City and Sandy.  The state engineer opposed it.  So 


did counsel for the six parties that had filed -- 


five parties that had filed six change applications, 


Dan Jensen.  And one of the reasons they opposed our 


inter-- our -- we also sought to consolidate the 


Section 24 into the Haik v Sandy City case.  And one 
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of the things that they said in the pleadings -- 


"they" being the lawyer for Haik, Tolton, Maack, 


Melville and Butler -- they said, your issues are 


very different.  You'll just delay things.  It's 


confusing.  Don't -- don't complicate our case.  Our 


case is a very simple case with Sandy City.  And, by 


the way, you don't need to adjudicate the 1934 


contract because we admit we are subject to the 1934 


contract.  


That's right in their pleadings.  


So we sat back, the Section 24 petition 


was denied, the consolidation was denied.  And, of 


course, the rule is that parties don't have an 


obligation to intervene.  Even if they have a right 


to intervene, they're not barred by what happened 


there.  


So in terms of claim preclusion in terms 


of what happened in the Haik v Sandy City case, first 


of all, you have to have the same parties, or parties 


in privity.  And "in privity" means the same legal 


right.  


Salt Lake City and Metro were not parties 


to the Haik v Sandy City case.  We tried.  


They are not the same legal right.  


Typically that's the situation where we are a 
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successor in interest or a predecessor in interest 


under the very same water right.  We've never claimed 


an interest in Sandy -- what Sandy City has claimed 


as a water right.  


They have to be claims that were or should 


have been brought.  Again, we tried and were denied.  


And they have to be litigated to final 


conclusion.  


As to issue preclusion -- which is much 


more important given the issue that has been raised 


by the parties here.  As to issue preclusion, of 


course it has to be the exact same claim.  It's much 


more narrow.  You still have to be a party, or in 


privity with a party.  It has to be fully and fairly 


and completely litigated.  As we've mentioned, issues 


relating to the '34 contract weren't fully, fairly, 


and completely litigated, although the parties, I 


think, are estopped to deny they're bound by the '34 


contract.  


But issues in terms of priority -- 


forfeiture, in particular -- were not adjudicated.  


And, frankly, neither were some of the pertinency 


issues, which are a little bit different in the two 


cases.  


So the only real solution, or only real 


06218







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


SLC Corp v Kent Jones - August 12, 2015


 CITICOURT, LLC
801.532.3441


46


answer that we've seen in the briefing so far from 


these folks is, oh, here are lots and lots of bills 


from Snow, Christensen & Martineau and Mabey Wright & 


James which show that Mr. Wright and Mr. Draney 


talked to each other an awful lot.  


We did.  


They want you to infer from that that is 


some evidence that Salt Lake City actually controlled 


the litigation of Haik v Sandy City in terms of 


controlled Sandy City's case.  


I can tell you that did not happen, and 


nor do I think collaboration -- 


THE COURT:  That's -- that's a factual 


assertion.  


MR. DRANEY:  Yeah, I know, but -- but they 


haven't raised anything that would even suggest that.  


All they've suggested is we were very interested in 


what Sandy was doing and we were collaborating.  Of 


course we were very interested.  


THE COURT:  That sort of hits my first 


comment -- 


MR. DRANEY:  Yeah, I know.  


THE COURT:  -- that we have defenses that 


just -- 


MR. DRANEY:  But -- 
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THE COURT:  -- you just put them out 


there.  


MR. DRANEY:  But here's the -- here's -- 


here's an interesting thing, Your Honor.  Here's the 


very interesting thing:  If you say, okay, there's a 


question of fact as to what that notion, restatement 


-- I think it's 39, the control issue.  


First of all, Utah courts have never 


applied that beyond narrow situations.  Like, if I 


get sued in an automobile accident, I tender the 


defense to an insurance carrier, they have a 


contractual right to control the defense, yeah, 


it's -- it works.  


If somebody has an indemnity obligation 


otherwise and controls the defense, yeah, it works.  


That's the only place it's been applied.  


Now, you read the restatement, it's not 


quite that narrow, but it is very clear in the 


comment that simply collaborating, coordinating, 


filing amicus briefs, providing counsel even is not 


enough.  


More importantly, it's very clear that 


that -- we control -- the notion that Salt Lake 


controlled Sandy City's litigation in the Haik matter 


is limited to issue preclusion.  Not claim 
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preclusion, issue preclusion.  


So you have to say, okay, you get past 


the -- the same parties or privity, but you still 


have to say the very same issues were litigated 


fully, fairly, and completely.  


And certainly with respect to priority, 


that was not done.  


Certainly with respect to the '34 contract 


and its effect on it, that was not done.  


In terms of quantifying what the water 


right was or was not, that was not done.  


And I would submit even, Your Honor, with 


respect to the appurtenancy question, it was not 


done.  


Here's the reason why the appurtenancy 


issues are very different:  What Sandy is -- was 


arguing, as I understood it, I wasn't party to the 


case, I didn't read all of the pleadings, but what -- 


what they were arguing is, look -- their principal 


argument was anybody who would buy that water right, 


57-7800, was on constructive notice because there was 


a recorded contract of sale that -- actually, the 


language was in the terms of "the deed has already 


been executed."  


So they were on record notice, and they 
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took subject to Sandy's deed.  That was the primary 


issue that Sandy wanted to try, and they really 


didn't want to get past that.  


But they did say in terms of appurtenancy, 


in order to get water rights by appurtenancy -- 


There's two ways water rights generally 


are conveyed:  Water rights not represented by a 


share of stock and a mutual irrigation company.  


-- I can issue a deed that simply names 


the water right separate from the land, and that's 


effective.  Or if I sell you property, black acre, on 


which there is a water right that is being used at 


the time of sale, there is a rebuttable 


presumption -- and the deed is silent as to that 


water right -- there is a rebuttable presumption that 


the water right went as an appurtenance with the 


land.  


The statute's changed a little bit more 


recently.  It says -- it focuses on the land where 


the approved place of use is.  But it used to be it 


was a rebuttable presumption where the water's 


actually being used at the time of sale.  It could be 


rebutted by evidence of the intent of the parties to 


the contrary.  Appurtenancy is no magic term, it just 


means a part of.  
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But here's one thing that -- that Sandy 


argued on the appurtenancy.  Case law is very clear 


that in order to have appurtenancy, you have to have 


unity of title between the land and the water right.  


We know that deed to Sandy City was 


effective as between the parties, the question in the 


case was whether it was effective as against any 


subsequent purchaser who might have taken it without 


actual knowledge of it.  


So what Sandy was arguing is if Saunders 


and Sweeney and Bentley didn't have a water right as 


between us and them, there couldn't have been an 


appurtenancy.  


Our argument's really very different than 


that, Your Honor.  If you look at the long chain of 


title after Saunders and Sweeney, what happened is 


this:  Unfortunately, the certificate of change that 


made this a well right and limited place of use to 


three-quarters of an acre doesn't really describe 


that three-quarter acres, it shows the three domestic 


places.  


If you look at historical photos, we've 


been able to pretty much pinpoint exactly that 


three-quarters of an acre.  So it was being used at 


three residences, three-quarters after an acre.  
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Saunders and Sweeney took the Swee-- or 


the Saunders prop-- I mean, the Bentley property and 


divided it up and subdivided it into what's called 


the Little Cottonwood subdivision.  Most of those 


lots were lost to foreclosure.  Water rights were not 


reserved.  So there's a rebuttable presumption that 


if there had been anything appurtenant to that land, 


it went with those lots.  


What these guys claim is they got through 


a successor that bought just one lot, Your Honor.  


And I -- and -- and on that lot, our big issue is, 


again, you look at appurtenancy, and the only thing 


you get as appurtenant to that lot is what could have 


been used on that lot at the time of transfer.  


That lot's nowhere near .75 acres, there's 


only about .2 acres that can be irrigated.  You can't 


raise some hundred chickens and 20 turkeys and 20 


horses on that lot, and that hasn't been done for 


forever.  And you can't have three domestic uses on 


that lot, there's only one house, which is part of 


what we're saying in terms of the forfeiture claim.  


So those are issues that never were fully, 


fairly, completely litigated in the Haik v Sandy City 


case, Your Honor.  


So if there's a question of fact, I think 
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it really only affects a narrow part of our motion to 


strike the affirmative defense of res judicata.  


I think the motion to strike the other 


affirmative defenses, which really are kind of in the 


Haik case, they've raised a bunch of affirmative 


defenses and they say, therefore, Salt Lake City has 


to provide us water.  I think we've already dealt 


with that today.  They're really the counterclaim 


dressed up as affirmative defenses.  


As we've indicated before, the 


Tolton-Maack affirmative defenses, other than res 


judicata that we're taking aim at today, are simply 


vague.  Salt Lake City's claims are barred by waiver, 


estoppel, and laches.  No facts alleged.  And so 


we've kind of focused a little bit on the fact that 


it's a very rare circumstance, it's a very clear 


circumstance with written representation.  It's kind 


of non sequitur.  


No one's explained to me how come we can't 


adjudicate this water right or its priority or the 


effect of our '34 contract because of something we 


said or, you know, something we wrote.  I mean, it's 


just -- it's very non sequitur.  


It's much more non sequitur with respect 


to -- with respect to Haik, Butler Management Group, 
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because what they're really saying is they're not 


defenses to our second cause of action, they're 


actually just, you have to provide us water.  They 


have no real relationship to trying to figure out 


what this water right's about.  


And why is that important?  Well, the 


state engineer's let you know that completely.  


Oh, and by the way, one of those 


affirmative defenses of -- of Haik and Butler 


Management Group is somehow we have to exhaust 


administrative remedies and get the state engineer's 


ruling on this before we can come here and get a 


ruling on it.  That so clearly is not the law.  The 


state engineer cannot adjudicate anything.  


Our notion of priority because that became 


a certificated groundwater right is not a collateral 


attack on the approval of the change application, nor 


did we need to attack it then because it's not an 


adjudication.  


One thing is very clear in water law, Your 


Honor.  If I get an approved change application and 


Dani over here thinks it's going to impair her water 


rights but she does not protest, and I go ahead and 


put the water to beneficial use as approved by the 


change application and she believes I have actually 
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impaired her water right, she has a claim.  And it is 


not barred by not having protested, because, 


remember, an approved change application is just a 


probable cause showing an opportunity to go try.  It 


adjudicates nothing.  


I would sort of refer you to two cases 


where -- and there are many, many cases where -- that 


say the state engineer can't adjudicate issues like 


priority and whether there's forfeiture.  


In terms of that case, the principal one 


more recently is -- is the Jensen v Jones case where 


the Court said clearly you can't address forfeiture 


issues in a change application context, but there are 


many other cases that say you can't adjudicate 


priority, state engineer, in a change application 


context.  


In terms of it just being a probable 


cause, very low threshold, there are many, many cases 


as well.  The most recent one that really kind of 


explores it in depth is a case called Searle v 


Milburn.  And I can -- I can get you those cites 


later if you'd like, Your Honor.  


Thank you.  


THE COURT:  Mr. Haik? 


MR. HAIK:  I think the Court hit it right 
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on the head.  That was a factual argument that we 


heard, it wasn't based on the sufficiency of the 


pleadings.  It is notice of pleadings.  These 


affirmative defenses are clearly raising factual 


issues which are germane and need to be adjudicated.  


So the motion itself fails for that reason.  


The second piece, I think I briefly want 


to go through a few of the points.  The first point 


that I want to talk about is as to the failure to 


exhaust.  And the basic context here is that this is 


a judicial doctrine.  You have the ability to do it.  


In the Patterson case, the Court recognizes that 


power.  


In this instance, I'm saying it makes the 


most sense, because all these issues are subject to 


protest, and what the state engineer does may change 


or shape issues in a way that factually would present 


a very different issue to this Court were the state 


engineer to proceed.  


It's our position that judicial economy is 


best served by letting the state engineer develop 


that record.  And once that record's developed, it 


can come forward.


And the state engineer, in this instance, 


is particularly appropriate because the 
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administration of the waters at issue have 


transferred from this Court to the state engineer 


who's now overseeing the actual operations of the 


system.  


So he is in the best position to 


understand that.  So before the Court spends its time 


learning how this system actually functions, it's 


better to let the operator look at the issues and 


then come back to you.  


The second one is that the -- he keeps 


come backing to the, quote, notion of priority.  


I'd refer you to the -- Exhibit 1, which 


is the August 4, 2000 memorandum decision of the 


state engineer.  And what's significant about that, 


that issued 14 years ago.  If they thought the state 


engineer erred in that decision, they were, in fact, 


obliged to appeal that decision.  


But the premise of their case is that, 


well, we have a different priority because he erred 


in that decision.  


Well, the state engineer didn't feel he 


erred, and he issued a decision, recognizing that the 


appropriation had always continued from the well.  


So based on statute, that does, in fact, 


bar them from trying to contest that priority based 
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upon that issue.  


I'm going to come back to the res judicata 


and conclude with that.  


The next one that I think we should look 


at briefly is stare decisis.  And stare decisis I 


think does apply in this instance, because if you 


actually look at the petition, as they've amended it, 


paragraph 68 and 69, they specifically allege the 


Haik v Sandy decision does not affect the validity of 


the conveyance from the Bentleys and Saunders and 


Sweeney to Sandy City.  


Clearly that issue is fully foreclosed by 


Haik v Sandy.  I mean, that is what the supreme court 


decided.  This Court would never be in a position to 


decide differently on that question.  


So in that instance, their actual pleading 


does attack the decision, and it is that attack which 


brings forth the application of stare decisis.  


On the equitable grounds, truly those are 


peculiarly fact-driven issues which are sufficiently 


pled and are just not there.  And the law is very 


clear that the Court can apply equitable defenses 


against municipalities.  


So on that end of it, I don't think that 


there's anything there that prohibits the Court from 
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considering these, and they are, in fact, 


sufficiently un-pled under a notice pleading state.  


The res judicata issue I come back to 


because the facts, as the -- when you look at the 


Bryce statement, when you look at the McEuen 


statement, they said they understood Mr. Draney was, 


in fact, at the time, representing Sandy City.  He 


participated in finding it, he participated in 


deciding to record it.  


And that legally is significant because 


concurrent representation of two parties does raise 


identical issues, does raise privity.  


And in this instance, it's peculiarly a -- 


THE COURT:  Let -- 


MR. HAIK:  Go ahead.  


THE COURT:  Let's explore that for a 


second.  


MR. HAIK:  Okay.  


THE COURT:  Suppose Mr. Draney had entered 


appearance and represented Sandy City -- 


MR. HAIK:  All right.  


THE COURT:  -- in that case.  Why should 


that bind his other clients?  


MR. HAIK:  Why?  Oh, because I understand 


that to be the -- the rule -- 
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THE COURT:  He's not Salt Lake City.  


MR. HAIK:  Oh, I under-- but his -- his 


knowledge is imputed to Salt Lake City.  


THE COURT:  For all purposes?  That's kind 


of dramatic.  I mean, it -- 


MR. HAIK:  In this instance, I believe it 


would be, particularly when you look at the actual 


facts of what was occurring in the representation.  


This is not just a simple thing, this is a -- where 


they are, quote, strategizing together.  That's when 


you begin to get into the details of what do those 


bills mean, what kind of information went back and 


forth, who was drafting the pleadings, who was 


choosing, you know, expert witnesses.  It really 


becomes a fact-dependent issue.  


So the -- the characterization that the 


Court gives, I think, one, on its face, as I 


understand some of the case law that, yes, if you're 


doing that both, it can trigger the identity of 


issues and is a significant factor in recognizing 


that identity of issues.  


But then the Court goes -- the other 


Courts go on to say, but this is a fact-dependent 


factor issue which we look at.  


So I don't think we can take anything -- 
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one item out of context, I think we have to develop 


that factual record.  And that is not appropriate 


within the context of the motion to strike.  


And so that's -- that's how I -- I see the 


situation.  You know, the Court could disagree, but 


I -- that's how I'm looking at it.  And what I see 


here is an extraordinary interaction, specifically on 


issues that go to discussion with witnesses, you 


know, reviewing motions, strategizing, aiding 


research.  


And at what point does that tip over?  To 


me where it tips over is when the client says, I 


believed he was representing me on this matter, and 


that he was actively giving instructions.  


The answers to interrogatories of Sandy 


City are clear.  Shawn Draney was one of the people 


that directed the recording of the document that was 


litigated.  And that's their testimony.  That's sworn 


testimony from Sandy City.  


So I think that's how I look at that 


issue.  And if you'd like further briefing on it, I'd 


be happy to -- to address that issue.  But I think 


now is not the time for that additional briefing, I 


think that should occur in the context of when a 


factual issue is before you for purposes of trial, or 
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whether it's become ripe for some form of summary 


judgment proceeding.  I don't think this is the 


context for it.  


Am I clear?  


THE COURT:  Yeah.  Understood.  


MR. HAIK:  Okay.  And on the appurtenancy 


issue, I refer you to page 10 of our brief in 


opposition.  In the surreply, it's -- we put in the 


actual transcript where clearly they're arguing 


precisely these same issues.  


Well, the water wasn't attached to the 


property, or you didn't use the water clearly.  


Those arguments were made to Judge Peuler.  


So I think on that appurtenancy question, we're here, 


which then takes us down to we have a final judgment, 


we have appurtenancy adjudication, and then we're 


left with, was there privity.  And that takes us into 


this factual question which has yet to be developed 


and is not a proper subject for this motion.  


So unless there are particular questions 


on it, you know, the Court has plenty of briefing.  


THE COURT:  Thanks.  


MR. HAIK:  I do have one other issue if I 


can go back momentarily to the motion to dismiss.  


THE COURT:  I think I've ruled on that 
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one.  


MR. HAIK:  Oh, no, I know that, but as 


part of the ruling, we would like to have a 54(b) 


certification that there's no just reason not to 


enter that judgment, so that we could consider an 


appeal of that question.  


THE COURT:  I think that I need that on a 


written motion.  So -- 


MR. HAIK:  Okay, that's fine.  Then we'll 


put that together.  Thank you.  


MR. VON MAACK:  Your Honor, Chris Von 


Maack on behalf of Dr. Tolton and Mrs. Maack.  


If I could, obviously the only motion 


that -- this is more narrow in scope insofar as it 


applies to my clients.  I'll share with you at the 


beginning, at the outset an interesting anecdote I 


heard from some of your colleagues at the Utah State 


Bar Convention.  And it was one of the things that 


they hate to see is a bunch of unnecessary motions to 


dismiss.  They say if you think you've got that, got 


it on the -- on the facts, file a motion for summary 


judgment, don't file a motion to dismiss.  


Well, that's effectively what we have 


here, and the Court's analysis, approach to this, is 


that that is exactly the same.  That is, you are to 
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interpret all facts, all allegations and reasonable 


inferences in favor of the nonmoving party.  


And some of the -- what Mr. Draney has 


invited you to do is, in fact, do the exact opposite.  


And that is interpret them in favor of the moving 


party, which the Court cannot do.  


I'll -- I'll hit the -- the standard's 


pretty not favorable to Salt Lake City and Metro's 


position.  Courts use phrases like "disfavored," 


"extreme measure," "infrequently granted."


The Court -- Salt Lake City and Metro 


concede something that I think is important, which is 


what the Court is to look for.  One, whether the 


affirmative defenses are cognizable, whether they 


exist in the legal realm; and secondly, whether they 


could possibly, under any scenario, have relevance 


with respect to these fact patterns.  


So with respect to the first portion of 


that analysis, there can be no doubt that the 


equitable defenses alleged are, in fact, cognizable.  


The next question, of course, is just 


whether or not they can apply under the circumstances 


here.  


And, of course, for part -- some of the 


reasons that Mr. Haik discussed, the answer to that 
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is absolutely.  


With -- and I will also do -- 


THE COURT:  I've got to say, I've never 


seen stare decisis asserted as an affirmative 


defense.  


MR. VON MAACK:  Well, it obviously is a --


THE COURT:  It's a doctrine.


MR. VON MAACK:  And, actually, here's 


something interesting, Judge:  You may notice if you 


actually look at the -- at the pleadings -- and 


what's remarkable about this hearing today is how 


little reference there's actually been to the 


pleadings, which, in theory, is the universe to which 


we would all be looking, and exclusively the 


universe.  But were one to look at the pleading, I'm 


careful to phrase them as defenses, because when one 


alleges it as an affirmative defense, there's an 


argument that the obligation therefore is on the 


defendant in that case to meet the burden.  And I'm 


not entirely sure whether -- who holds the burden to 


assert stare decisis.  


Nonetheless, it is alleged as a defense 


nonetheless whether a doctrine or an affirmative 


defense.  I hedged, if you will, on -- on how to -- 


how to title it.  


06237







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


SLC Corp v Kent Jones - August 12, 2015


 CITICOURT, LLC
801.532.3441


65


But we have -- I think we've -- we've 


pretty much whittled down some of the -- Salt Lake 


City and Metro's initial argument about the 


inapplicability of equitable defenses.  We've shown 


that they -- they do, in fact, apply to -- they may, 


in fact, apply to municipal corporations, that the -- 


I don't think there's a dispute that what they're -- 


their capacity here is proprietary rather than 


governmental, which would be another basis to further 


strip or remove any deference or -- or reluctance by 


the Court to apply equity.  


Furthermore, there's been a little bit 


of -- if one were to go back and compare what Salt 


Lake City says the law is -- and there will be a 


couple of instances of this -- and Metro say as 


opposed to what the case law actually says, it's 


rather telling.  


So first, they discuss that the reluctance 


to apply equity still exists in the proprietary 


capacity, and they cite the Utah State University 


case and the Celebrity Club case for those 


propositions.  But what's intriguing about those is 


those were cases in which it was -- the municipality 


was functioning in a governmental capacity, which is 


the exact opposite of what is in play here.  
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And then, of course, we have the as 


justice requires.  


Their best argument seems to be that there 


is some -- that there's no connection between the 


alleged equitable defenses and the second cause of 


action alleged.  


Well, that's not exactly true.  


Fundamental -- and -- and Mr. Draney was -- was right 


to sort of cut to the chase and say, what were 


these -- what were the actions about.  


Well, the second cause of action here -- 


and this will relate to the res judicata too -- and 


the Haik versus Sandy City case both stood for the 


proposition that with respect to the very same water 


right issue, that the very same -- here, respondents; 


there, plaintiffs -- don't have rights to that water 


right.  


That was the fundamental issue.  And first 


Judge Peuler and then the Utah Supreme Court ruled 


upon that.  


So what -- with respect to the equitable 


defenses, how does this apply?  


Well, Salt Lake City and Metro have 


asserted equitable claims, and they have behaved 


inequitably.  
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In particular -- and these are just some.  


I mean, discovery may reveal far more, especially 


discovery into the privity issue.  But we have the, 


quote, watershed management muscle will be used to 


deny -- the respondents here -- the water, motive, 


and opportunity to behave inequitably.  


We have the -- we have Salt Lake City and 


Metro's attempt to collaterally attack prior, 


unappealable change applications.  


And then, of course, we have something 


that's -- that's consistent throughout, an attempt by 


Salt Lake City and Metro to assert inconsistent 


positions in different proceedings to their 


advantage.  


None of these equitable defenses impair 


upon -- infringe upon or effect Salt Lake City or 


Metro's governmental powers, and therefore any 


reluctance to allow equity to apply is out the door.  


And, of course, case law's clear on this 


too that, you know, whenever there's a doubt about 


the propriety or sufficiency of an affirmative 


defense, the Court's knee-jerk reaction should never 


be to strike, it should be to allow further -- 


actually, it should be to allow trial.  And the 


authority for that is set forth in our brief, but 
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it's the Utah State University case.  That's 646 


Pacific Second at 720.  


I think that stare decisis has been hit by 


Mr. Haik, so I'll -- I'll skip over that unless the 


Court has questions.  


With respect to claim -- the res judicata, 


we've been delving into some very interesting privity 


analysis.  


As I envision -- which, of course, is a 


component of each, and there's some suggestion in 


Utah case law that there's a difference.  


So if privity's required of each, the 


privity of issue preclusion seems to be a lower 


threshold, if you will, than the privity required for 


claim preclusion.  


Notwithstanding that, the authorities in 


Utah, including those authorities identifying the 


difference -- and I'm talking about in particular the 


BYU-Tremco case -- they cite to the Searle case to 


provide the analysis of privity.  


Well, what does Searle say?  


Searle says some interesting things about 


privity.  It defines privity as a person so unified 


in interest with another.  


It goes on to provide some illustrations, 
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and then says:  One whose interest has been legally 


represented at the time.  


So what's important about that is we've 


got this identify of interest.  


Now, for issue preclusion, it appears to 


be a pretty low threshold.  And that is, some control 


over litigation.  So claim preclusion must be 


something more than that.  


And I think we have -- certainly we've -- 


there's -- there's allegations sufficient in the 


record, and then there's been some evidence put 


forth, including some remarkable evidence I'll 


comment upon by the Haik parties to support the 


privity.  


To Your Honor's question about, gee, does 


the fact that somebody's concurrently representing 


two parties, does that suggest or mean that there is 


a unity of interest, let me read for you a quote from 


the second circuit.


This is the Conte versus Justice case, 996 


Federal Second 1398, wherein the second circuit said:  


Clearly, the appearance of the same 


attorney in both actions creates the impression 


that the interests represented are identical.  


So that answers your question that, yes, 
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indeed.  


And in a vacuum, Your Honor's question is 


a fair one.  If I, in my capacity as an attorney, 


just happen to represent two people -- which I 


represent far more than two -- does -- does -- have I 


imputed their claims across the board to all my other 


clients?  The answer is, in a vacuum, of course not.  


But here we don't have that.  Here are 


some of the remarkable things:  We do have concurrent 


representation.  We do have what appears to be -- 


and -- and it remains to be seen to what extent 


discovery will even shed more light on this.  But we 


have, between Salt Lake City and Sandy's lawyers, 


coordinated strategy, coordinated legal research, 


coordinated drafting, coordinated hearing 


preparation, coordinated supreme court argument prep.  


And while Mr. Draney disavowed having read 


everything in the file, I'm wondering if Mr. Martin, 


his partner, could make such a similar statement.  


The time sheets would suggest that he might have a 


hard time.  


Salt Lake City and Metro's lawyers, in 


fact, use the same matter number for this case as 


they did Haik versus Sandy City.  


Sandy -- in a deposition, Sandy City's 
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authorized representative said Mr. Draney represents 


Sandy City.  And that was my understanding.  


Now, were there ever an OPC issue, who do 


they look to?  They look to the client's reasonable 


understanding.  


So whether Mr. Wright, as -- as Salt Lake 


City and Metro suggests, will come in here and 


testify that, no, Mr. Draney and Snow, Christensen & 


Martineau sure did not represent, that's, one, 


contrary to his client's sworn statement during a 


deposition; and, two -- I don't know if Your Honor 


caught -- you probably did, you caught this, this is 


remarkable -- Mr. Wright asserts the attorney-client 


privilege over communications between Sandy City and 


Mr. Draney.  


Oh, and, of course, you know, again, we've 


got some issues about the full scope of it, because 


Sandy City's counsel of record in that case may be 


right, they redacted the substance of any time 


entries that have been obtained by the Haik parties.  


So we don't know to what extent.  


But, again, if this sounds like I'm 


arguing a motion for summary judgment, forgive me, 


it's because so many facts have been offered into the 


record on what should really be a narrowly-tailored 
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motion.  


Another interesting privity issue with 


respect to what the law actually is:  Salt Lake City 


and Metro say that the Utah Supreme Court has held 


that when a party in a second case made no claims, 


litigated no issues, and had no right of appeal, that 


party is not barred by claim preclusion.  


Well -- and they cite the Silver Fork 


case.  But what does the Silver Fork case actually 


say?  


It is true that the party in the Silver 


Fork case made no claims, litigated no issues, and 


had no right of appeal, but the rule of law analysis 


in that case was actually that a party is barred from 


litigating a claim in a subsequent action unless 


they've had a full and fair opportunity to litigate 


the same claim in the prior case.  


That is far different.  And the question, 


of course, is, did Salt Lake and Metro have a full 


and fair opportunity?  


Your Honor, I will posit that, in fact, 


they did litigate it through Sandy City, and there 


was a tactical decision to -- as to how to approach 


it.  They did not seek to intervene.  


And although it is true, once again in a 
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vacuum, that the failure to intervene does not 


automatically operate as res judicata, the failure to 


intervene under these circumstances with this level 


of control is something the Court can consider in its 


factual analysis.  


With regard to the issue about whether the 


same claim -- whether the same issues -- I'm sorry, 


claims were presented, again, you know, sauce for the 


goose, sauce for the gander.  


Your Honor's ruling on res judicata with 


respect to the Haik parties' counterclaims has 


resonance here.  The basic fundamental premise in the 


Salt Lake -- in the Sandy City versus Salt Lake case 


was that the same parties who are respondents in this 


case don't have title or interest to this water right 


that you're -- that they're seeking to have you 


adjudicate here.  Sauce for the goose, sauce for the 


gander.  


Finally, judgment on the merits, I don't 


know that there's a -- a doubt about that.  To the 


extent there was an argument that needs to have 


actually been the very same claim, I think that the 


Madsen case in a footnote -- that's 2012 Utah 51 -- 


which overruled, in part, some of the lack of clarity 


from the BYU versus Tremco case.  It comes in and 
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basically says it's -- it's broader than the claims 


actually asserted.  


So to the extent there was any assertion 


by Salt Lake City and Metro that, gee, well, Sandy 


City didn't -- didn't exactly allege that claim that 


we're alleging here, that's not going to work.


Okay.  And out of an abundance of desire 


to get us through, I think that's it, unless Your 


Honor has any questions for me.  


Thanks.  


MR. SHEA:  Your Honor, I owe you an 


apology.  When we argued the motion to consolidate 


before Judge Kennedy, we said it's really important 


in the Third District Court that we have somebody who 


is educated about the complexities of water law, and 


I think that was something that he took to heart and 


decided that you should be the inheriter through this 


case.  And listening to today's argument, as 


previously, I must apologize for the subjugation to 


the torture that you've been subjected to.  


I also want to make a quick observation.  


I had Professor Arthur Miller for civil procedure 


when I was in law school.  He and Wright had been the 


major authors of the rules of civil procedure, and he 


pounded into our head repeatedly, as only law 
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professors can, that this was to make the judicial 


system efficient, that parties ought to resolve their 


disputes privately and only as a last resort go and 


take up a judge's time to resolve them.  


I had the opportunity recently to speak to 


Professor Miller and ask whether or not his 


prognostication was correct, and he simply put his 


head in his hands and said, I'm sorry.  


And I think today's hearing demonstrates 


the sophistry with which these rules are adjudicated 


at times by the parties, and I think your earlier 


ruling on res judicata is certainly applicable.  And 


I would suggest that as it relates to affirmative 


defenses, that the same judicial cutting edge should 


be used to narrow it down so that the Court can 


efficiently and quickly come to a resolution.  And I 


think you have witnessed in the brief time that 


you've been on this case that brevity is not part of 


what goes on.  


Now, I do also want to say that I've been 


practicing for 39 years.  If my clients, over the 


course of that time, many of whom I would have a hard 


time remembering, were to be attributed with my 


knowledge of -- god forsake them, they would have a 


very hard time, and particularly in a city like Salt 
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Lake and Salt Lake County where there are so many 


interconnections and cross-representations.


To attribute to Salt Lake City, because of 


the excellent lawyer they have in Mr. Draney, a case 


that he was not adjudicating or representing Salt 


Lake City through the trial, through the appeal, 


is -- is just dead wrong.  I don't care whether 


you're applying a principle of equity or a principle 


of law, you just couldn't do that and maintain the 


judicial process with the advocacy that goes on.  


So thank you for your time.  


MR. DRANEY:  Briefly, Your Honor.  


If anybody, a client or not, said, I've 


got this deed to real property -- and water rights 


are real property -- it's unrecorded, what should I 


do with it?


I'd say, go get it, record it.  


That's not so much control as it is strong 


advice.  


I think everything else has been addressed 


well, Your Honor, unless you have any questions.  


THE COURT:  No.  Thanks.  


MR. DRANEY:  Thank you, Your Honor, for 


your time.  


THE COURT:  Well, I think you could tell 
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from my initial comments, Mr. Draney, I think there's 


a reason that the cases caution against striking 


defenses early, and that's partly because we don't 


require much for people to assert a defense.  It's 


easy to throw up a defense.  And I had fellow 


associates that it was almost competitive to see how 


many affirmative defenses you could put into an 


answer.  They would have a file drawer of different 


defenses.  


I think there are a couple that we didn't 


really talk about that I think my prior rulings have 


covered.  And, to be honest, I think my ruling 


doesn't really matter with respect to the first two 


of the Butler-Haik defenses, the failure to exhaust 


and the no (inaudible) controversy, I am going to 


strike those.  I don't think it matters that I'm 


striking those, they're jurisdictional.  If it comes 


up, you can raise them anytime.  


With respect to the statute of 


limitations, I think the argument with the specific 


statute in the Butler and Haik answer is -- was 


well-taken on the part of plaintiffs here.  That 


statute I don't think applies here.  But that's also 


in the statute that's -- in the defense that's pled 


along with laches, and the laches is fact intensive, 
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and there's no reason that, at this point, I would 


preclude defendants from exploring that defense.  So 


I'll grant that one in part.  


With respect to the equitable defenses, I 


think the cases that caution that they're rarely 


applied against municipal bodies sort of are the 


exception to the rule.  It implies that they can be 


applied against municipal bodies in appropriate 


circumstances, and it's simply too early to say as a 


matter of law that they're not available to 


defendants here.  


Res judicata, I will -- I will say a 


lawyer is not his client.  And particularly, I think 


that that probably is particularly true when you're 


talking about municipal entities.  Employees of the 


municipal entity aren't necessarily the municipal 


entity.  Employees that interact with lawyers for the 


municipal entity may not be the municipal entity.  


But, again, what happened here is a 


factual inquiry.  I'm skeptical about the 


availability of res judicata here, particularly claim 


preclusion as opposed -- as applied to Salt Lake, but 


I think it's something that we can explore, and if 


the facts justify it, we can have briefing at the 


appropriate time on that.  
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Stare decisis, you know, to the extent 


there's a legal holding by a higher court, I'm bound 


by it.  I think stare decisis is usually a doctrine 


of interpretation of the Court's own precedent, but I 


don't see any purpose in striking it because of what 


I might disagree about what we're talking about when 


we talk about stare decisis.  But obviously other 


precedent is out there and I've got to respect higher 


court precedent.  


I think I've addressed all of the 


equitable ones.  I will caution, on the equitable 


ones that is not an invitation to litigate the same 


issues that have been previously litigated.  That is 


really just a result of the equitable defenses being 


broadly stated, and that's the nature of equitable 


defenses.  


And so we may have facts that justify some 


of those defenses, but I can't, at this point, say 


because one equitable defense that might fall under 


this defense relates to a claim that was previously 


litigated and was asserted as a counterclaim that 


I've dismissed, I'm going to strike the defense.  


I'll leave the defense in there, we'll see what the 


facts are.  


MR. SHEA:  Your Honor, could I just raise 
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one quick question, only because I'm involved in 


another case where this did become an issue where one 


party sought to depose the attorney not on the case 


that was before the Court, but because of prior 


representation.  It was a, in my judgment, slick move 


to get that attorney out of the case.  And I would 


hope that the Court would understand in its ruling 


today that we're not going to be faced with this, oh, 


we have to depose Mr. Draney, because that's an 


important part of this case.  


THE COURT:  Well, I can't preclude that.  


I think there are -- is good precedent about how 


there are threshold showings that need to be made 


before I permit discovery on an attorney.  


MR. SHEA:  And we certainly can make a 


protective order, but I just -- 


THE COURT:  Yeah.  


MR. SHEA:  -- don't want to see this egg 


hatch at a later time to further divert us from the 


merits of the case.  


THE COURT:  You know, I'd hope that people 


would be efficient about it, but obviously I -- they 


may choose to start by deposing Mr. Draney, and I'll 


listen to whatever briefings on that.  I don't want 


to foreclose that discovery at this point.  It 
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certainly wouldn't disqualify Mr. Draney unless and 


until it was determined that that defense survived at 


trial.  


MR. DRANEY:  Well, and I don't know that 


that would disqualify me either, Your Honor, but it 


obviously raises some real concerns in terms of 


attorney-client privilege and work product and joint 


work product.  I mean, there's going to be -- 


THE COURT:  Oh, I'm certain -- 


MR. DRANEY:  Not a lot I'm going to be 


able to say in terms of what Mr. Wright and I 


discussed.  


THE COURT:  Yeah.  And I think probably 


counsel on the other side recognizes that there's a 


lot of footwork that would need to be done before 


they could have a productive deposition.  So -- 


MR. DRANEY:  Thank you, Your Honor.  


THE COURT:  Who wants to take a stab at 


the order on the motion to strike?  


MR. DRANEY:  Yes, Your Honor.  


THE COURT:  All right.  Okay.  Thanks 


everybody for your briefing.  Thanks again.  


MR. DRANEY:  Thanks for your time, Your 


Honor.  


(Court adjourned at 4:06 p.m.)
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IN THE UNITED STATES DISTRICT COURT


FOR THE DISTRICT OF UTAH, CENTRAL DIVISION


RAYMOND A. HAIK and
MARK C. HAIK,


Plaintiffs,


vs.


* * * * * * * * *


THE TOWN OF ALTA, a political subdivision
of the State of Utah, and SALT LAKE CITY
CORPORATION, a political subdivision of the
State of Utah,


Defendants.


* * * * * * * * *


•


Civil No. 2:96-cv-732.1


MEMORANDUM OPINION
AND ORDER


Plaintiffs Raymond A. Haik and Mark C. Haik ("Haiks") commenced this action to redress


an alleged denial of equal protection of the law by the Town of Alta ("Alta"). The Haiks own


unimproved parcels of land located within the Albion Basin and within Alta's municipal limits.


They contend that Alta owes a legal duty to extend municipal water service to their lots,


notwithstanding the terms of the Water Supply Agreement between Alta and co-defendant Salt


Lake City requiring Alta to obtain Salt Lake City's approval prior to extending additional water


service to private landowners. Without municipal water service, the Haiks further assert, they are


unable to obtain the building permits required to construct dwellings on their lots. If Alta's refusal


to extend water service is somehow sustained, the Haiks contend that they are then entitled to just


compensation for a "taking" of their property.


On November 27, 1996, plaintiffs filed a Motion for Partial Summary Judgment (dkt. no.


17). On January 22, 1997, defendants Alta and Salt Lake City filed their memoranda in
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opposition to plaintiffs' motion (dkt. nos. 19, 22), as well as their own cross motions for summary


judgment (dkt. nos. 18, 21), accompanied by supporting affidavits (dkt. nos. 20, 23, 24). Alta


also filed a motion to strike certain exhibits annexed to plaintiffs' motion papers as


unauthenticated documents (dkt. no. 25). The Haiks filed their response/reply memoranda on


March 19, 1997 (dkt. nos. 31, 32, 33), and on April 9, 1997, Alta and Salt Lake City filed their


reply memoranda (dkt. nos. 34, 36), together with a supplemental affidavit (dkt. no. 35).


On April 25, 1997, these motions were heard by the court. At that time, the court


requested the submission of additional data concerning water availability and took all motions


under advisement. In the weeks thereafter, the parties filed a series of papers--submission and


objections, reply and "sur-reply" (dkt. nos. 41, 42, 43, 44, 46, 50, 52).


Having reviewed the motions, memoranda, affidavits, submissions, objections, replies and


sur-replies, and having considered the arguments of counsel, the court now rules as follows:


Factual Background'


Albion Basin is located above the Alta and Snowbird ski resorts at the top of Little


Cottonwood Canyon, east of Salt Lake City, and comprises part of the watershed relied upon by


Salt Lake City and other Salt Lake Valley communities for their culinary water supply.


In 1963, Canyonlands, Inc., an apparent predecessor in interest to plaintiffs, entered into a


contract with the Little Cottonwood Water Company which promised the availability of not more


than 50 gallons per day to users in each of not more than 35 cabins to be constructed in the


Albion Basin Subdivision #1.


The parties' respective statements of facts recount this history in detail, supported by affidavits and
buttressed by hundreds of pages of exhibits. The following offers only a brief summary of the stated facts.
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Prior to 1971, land ownership in the Albion Basin was relatively free of county zoning


regulations. In 1966, Salt Lake County had adopted a uniform zoning ordinance governing


unincorporated areas of the county, and in November 1971, the county for the first time sought to


limit building in the Albion Basin through an amendment to the 1966 ordinance. The amendment


provided that no dwelling could be erected on less than fifty acres of land. This amendment


followed on the heels of applications for building permits that had been filed by Albion Basin


Subdivision landowners who wished to construct four-plex housing units on their lots.


Marvin and Renee Melville, together with other Albion Basin Subdivision landowners,


challenged the amendment in district court as being arbitrary, capricious, and unlawfully enacted.


The first time around, the Melvilles prevailed; in 1975, the Utah Supreme Court struck down the


1971 amendment, holding that "when a zoning regulation is to be applied to unzoned land, it must


be done after notice has been given four times by publication and not under the guise of an


amendment." Melville v. Salt Lalce County, 536 P.2d 133 (Utah 1975).


On August 4, 1975, Salt Lake County enacted another zoning ordinance, this one


restricting construction in the Albion Basin to one single family cabin per subdivision lot. In May


of 1976, a second trial was conducted in the Melville litigation on the plaintiffs' fourth cause of


action seeking writs of mandamus compelling the issuance of building permits for the plaintiffs'


proposed four-plex units. Plaintiffs did not prevail in the district court because they failed to


show that any company or person, including Marvin Melville, had the right to use sufficient water


in Little Cottonwood Canyon to supply the 400 gallons per day per unit that was required by the


Salt Lake County Board of Health before a building permit could issue. On appeal, the Utah


Supreme Court affirmed, concluding that "[alt most plaintiffs have proved that they may have a
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right to 50 gallons of water per unit constructed, which does not meet the County Board of


Health's requirement of 400 gallons per unit per day." Melville v. Salt Lake County, 570 P.2d


687, 689 (Utah 1977) (emphasis in original).2


Meanwhile, on August 12, 1976, Salt Lake City entered into the INTERGOVERN-


MENTAL AGREEMENT—WATER SUPPLY AGREEMENT SALT LAKE CITY TO ALTA


CITY ("Water Supply Agreement"). Reciting that Salt Lake City "owns and/or controls the


major portion of the primary waters of Little Cottonwood Canyon for the use and benefit of Salt


Lake City residents, some of which, at this time, can be made available to Alta," the Water Supply


Agreement provides that Salt Lake City "agrees to make available to Alta for its use, as


hereinafter described, the normal flow of raw, untreated water, not to exceed 265,000 gallons per


day." Id. at ¶1. Alta's "use, as hereinafter described," includes the following express limitation:


8. It is expressly understood and agreed that said pipelines shall not be
extended to or supply water to any properties or facilities not within the present
city limits of Alta without the prior written consent of [Salt Lake] City.


Id at ¶ 8. It is uncontroverted that in 1976, Albion Basin Subdivision # 1 lay beyond the city


limits of Alta. Moreover, the Water Supply Agreement recited that "Alta recognizes [Salt Lake]


City's need to protect its watershed and specifically agrees to be bound by and comply with all


City water ordinances, applicable County ordinances, Salt Lake City-County Board of Health


regulations and applicable state law." Id at ¶ 12. It also appears uncontroverted that in 1976,


"applicable County ordinances" limited construction in the Albion Basin Subdivision #1 to one


2 The court also concluded that plaintiffs failed to show that they had lawfully appropriated the water
flowing from a spring flowing from the portal of the old Alta-Heleria Mine, located on Marvin Melville's Albion Basin
property, and likewise failed to establish that they owned the spring waters as "percolating water"arising on the Melville
property under Riordan v. Westwood, 115 Utah 215, 203 P.2d 922, 929, 930 (1949). The spring produced water at a rate
of 20 gallons per minute, which a health department official testified was adequate to supply the proposed•four-plexes with
the required 400 gallons of water per unit per day. 570 P.2d at 688-89.
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single family cabin per subdivision lot, which the Board of Health required to be supplied with


400 gallons of water per day as a precondition to issuing a building permit.


Following the Utah Supreme Courts denial of the mandamus remedy in 1977, Marvin


Melville made repeated requests to Salt Lake City for water to supply his Albion Basin property.


Those requests were consistently refused, and it appears that Melville never succeeded in


obtaining a building permit for his Albion Basin property or commencing construction of the


proposed dwellings.


In 1981, Alta undertook to annex the Albion Basin Subdivision, which was accomplished


by an August 20, 1981 resolution following a July 16, 1981 public hearing.3 Thereafter, Alta


conditioned issuance of building permits in the Albion Basin upon "approval of all uses, regardless


of the size or number of unite given "in writing by the Salt Lake City-County Health Department,


who shall certify as to the adequacy of the culinary water system and the sewage system." The


approval of culinary water and sewer systems "shall be in accordance with the regulations of the


Salt Lake City-County Health Department and the Utah State Division of Health." Town of Alta


Uniform Zoning Ordinance, § 22-7-8(2) (1989).4 The regulations referred to by the Alta


ordinance continue to require the availability of 400 gallons of water per day per housing unit to


be constructed. See Utah Admin. Code § R309-105-1 (1.2.6) (1997).
• •


In 1983, Alta requested an amendment to the Water Supply Agreement, authorizing an


extension of water service to the newly annexed Albion Basin properties. Salt Lake City,


3 Annexation was supported by, among others, Marvin Melville. See Affidavit of Mayor William H.
Levitt, dated January 21, 1997 (dkt. no. 23), at ¶ 22. Melville now avers that he "agreed to the annexation on the belief
that Alta would provide all city services to my property." Affidavit of Marvin Melville, dated March 5, 1997, at ¶ 5.


4
Id. at ¶ 26.
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however, declined to consent to the proposed amendment. In 1988, however, Salt Lake City


adopted a Watershed Management Plan and consented to Alta's use of water for snowmaking


within Alta's city limits, which by 1988 included land within the Albion Basin area.


In 1988, Alta, Salt Lake City, and other government entities commenced discussion of


acquiring private lands in the Albion Basin area for public use, and began developing acquisition


strategies toward that end. Salt Lake City also entered into discussions with the Little


Cottonwood Water Company in 1988 that culminated in Salt Lake City succeeding to the


company's obligations under various water supply contracts, including the 1963 agreement


affecting Albion Basin Subdivision #1, following the dissolution of the company in 1994.


In April 1991, the Salt Lake City Council adopted a Watershed Ordinance, § 17.04.020.A,


B(1) of the Salt Lake city Ordinances, which, inter alia, prohibits the city from entering into any


new water sales agreements or expanding any existing agreements, with three exceptions:


(a) water sales for residential use to property owners with a spring on the property;


(b) water sales to governmental entities for use on land they own or lease; or


(c) water sales for snowmaking and fire protection in certain cases.


In 1992, pursuant to the 1991 ordinance, Salt Lake City agreed to supply water to the U.S. Forest


Service for recreational purposes at several locations, including the Albion Basin campground. In


1993, Salt Lake City gave consent to use of additional water for snowmaking by the Alta Ski Lifts


Company. In 1995, Salt Lake City also consented to the extension of Alta's municipal water lines


to an expanded Alpenglow lodge facility, which purportedly falls within the 1976—city limits of


Alta and therefOre within the terms of the 1976 Water Supply Agreement.


In November, 1992, Alta prepared a General Plan for the Town of Alta. The General Plan
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identifies Albion Basin as a "high priority" area for the acquisition by Alta of privately-owned


lands and recommends that "no future development be allowed in areas not served by a public


sewer system," presumably including Albion Basin Subdivision #1. In September, 1994, Alta


executed a Memorandum of Understanding with the U.S. Forest Service acknowledging that "a


majority of the private land which exists in Albion Basin is presently undeveloped," that


"development rights are affected by current laws and ordinances," and that "some properties lack


water rights necessary for development," and endorsing "the public acquisition of land in the


Albion Basin."


A month later, in October 1994, the Haiks stepped into this milieu by purchasing Lots 25,


26, 29 and 30 of Albion Basin Subdivision #1 from Marvin Melville.


In a November 29, 1994 response to Raymond Haik's written inquiry concerning water


and sewer services, Alta informed Haik that Alta does not provide water and sewer services to the


Albion Basin Subdivision and referred him to the Salt Lake City Department of Public Utilities,


Water Division. Upon inquiry by the Haiks, Salt Lake City in 1996 declined to consent to the


extension of Alta water pipes and water supply to the Hallo' lots, relying on Paragraph 8 of the


1976 Water Supply Agreement and the 1991 Watershed Ordinance, § 17.04.020 of the Salt Lake


City Ordinances.


In October, 1997, three years after their purchase, the Haiks continue to own Lots 25, 26,


29 and 30 of Albion Basin Subdivision #1, and continue to be unable to build on those lots


because of the lack of culinary water supply that remains a legal prerequisite to the construction


of dwellings on the property.
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I. The Hallo' Equal Protection Claims Against Alta


As the Ninth Circuit pointed out in Lockary v. Kayfetz, 917 F.2d 1150 (9th Cir. 1990),


The interest in water for real estate development is not a fundamental right. Bank
of America Nat'l Trust and Savings Assn v. Summerland County Water Dist., 767
F.2d 544, 548 (9th Cir. 1985). Unless a classification trammels fundamental
personal rights or implicates a suspect classification, to meet constitutional
challenge the law in question needs only some rational relation to a legitimate state
interest. City of New Orleans v. Dukes, 427 U.S. 297, 303-04, 96 S.Ct. 2513,
2516-17, 49 L.Ed.2d 511 (1976). . . .


However, the rational relation test will not sustain conduct by state officials
that is malicious, irrational or plainly arbitrary. . . .


917 F.2d at 1155 (citation omitted). In this case, the Haiks contend that Alta, by refusing their


requests to extend water service to the Haiks' Albion Basin properties, has acted in arbitrary and


irrational fashion and has thereby denied the Haiks equal protection of the laws. The Haiks'


contention presupposes the existence of a legal duty on the part of Alta to supply water to


property owners such as the Haiks, as well as the legal and physical capacity to do so.


A. The Municipal Duty to Supply Water


In Rose v. Plymouth Town, 110 Utah 358, 173 P.2d 285 (1946), the Utah Supreme Court


held that mandamus did not lie to compel town authorities to extend their municipal water system


to plaintiffs residence located within the town's geographical limits where such extension could be


accomplished only at considerable expense. "Unless the town authorities are shown to have failed


to exercise judgment or discretion such that a refusal to extend the water system would be


unreasonable their decision is final." 173 P.2d at 287. In dictum, Chief Justice Larson observed,


If this were a case where the town authorities had refused to connect the plaintiffs
residence to a main already laid or if the plaintiff had financed the cost of the
extension and agreed to accept water at the prescribed rates in payment therefor,
the remedy might lie, because the writ would then be for the purpose of compelling
the town to perform a duty, a ministerial act about which it would have no
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discretion. But such is not this suit. The effort here is to compel the extension of
the water system a considerable distance under circumstances which call for reason
and judgment and the exercise of discretion and are not ministerial.


Id. (emphasis added).


Child v. City of Spanish Fork, 538 P.2d 184 (Utah 1975), rejected a claim that a


municipality's requirement that landowners in a newly annexed area convey shares of water in


exchange for annexation was arbitrary, unreasonable, and a denial of equal protection. Agreeing


with the district court that the requirement "represented prudence in planning for the City's


needs," the Utah Supreme Court upheld the requirement as being wholly within the city's powers


and not "in any degree unreasonable or arbitrary," and rejected plaintiffs' assertion that the city


should fund the acquisition of additional water through a bond issue. 538 P.2d at 186-87.


Rejecting the new annexees' claim of unequal treatment as compared to existing residents who


made no conveyance of water rights, the court observed that "different treatment of individuals


does not necessarily violate the equal protection of the laws assurances." Persons may be treated


differently by the law "if the classifications have a reasonable relationship to a proper and lawful


purpose, and if all persons within the same class are treated equally." Id. at 187. The Child court


concluded that "the treatment of all of the plaintiffs as a class seeking annexation is for a proper


and lawful purpose; and . . . all of the persons in that class are treated equally." Id


Similarly, Thompson v. Salt Lake City, 724 P.2d 958 (Utah 1986), involved another effort


to compel a municipality to provide water service. By ordinance, Salt Lake City conditioned


water service upon agreement by the landowner to be responsible for payment for all water


provided to his property. Lessees sued to obtain water service where their lessor refused to sign


such an agreement, asserting that the city had a duty to provide water service and that the
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condition requiring landowner agreement was "arbitrary, unreasonable, and discriminatory," and


denied equal protection of the laws. Once again the Utah Supreme Court denied relief, holding


that although they are authorized to provide water service, municipalities are not public utilities


and do not "have a legal duty to provide water service to all members of the public . . . ." The


court upheld the ordinance on the grounds that (1) the ordinance tracked a state statute


authorizing municipalities to require property owners to be responsible for payment for water


service (see Utah Code Ann. § 10-7-10 (1973)); (2) the ordinance placed "all property owners in


the same class and treat[ed] them equally"; (3) the ordinance imposed the payment obligation on


"the most logical and reasonable persons to bear that responsibility" and thus represented "the


most effective means of insuring payment for water service"; and (4) the ordinance did not


discriminate against tenants. "The ordinance therefore encompasses a legitimate purpose and


objective and does not create an unconstitutional classification to achieve that objective." 724


P.2d at 959, 960.


At the outset, the Haiks acknowledge that, consistent with Thompson, Alta was not and is


not designated as a public utility,' and "[h]ence, it does not have a legal duty to provide water


service to all members of the public." Thompson, 724 P.2d at 959. Yet "[e]ven alnunicipality,"


the Haiks submit, "cannot arbitrarily choose to supply water to certain residents while denying it


to others."6


Rose, Thompson, and Child, the Haiks assert, "make clear that a municipality may refuse


5 Memorandum in Support of Plaintiffs' Motion for Partial Summary Judgment, filed November 26, 1996


(dkt. no. 15) ("Pltfs' Mem."), at 6.


6 Reply Memorandum in Support of Plaintiffs' Motion for Summary Judgment, and Memorandum in


Opposition to Defendants' Cross-Motions for Summary Judgment and Defendant Town of Alta's Motion to Strike, filed


March 19, 1997 (dkt. no. 32) ("Pltfs' Reply/Opp. Mem. (Alta)"), at 9.
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water service to residents for e,conomic reasons. No such economic justification for refusing


water service to the Haiks exists here, however." Pltfs' Reply/Opp. Mem. (Alta) at 10. The Haiks


urge that they remain entirely willing and able to fund the extension of water lines to their


property, thus eliminating the kind of economic impediment that justified municipal inaction in


Rose, Thompson, and Child. "[W]here the Haiks have offered to pay the costs of the extension,


and Alta has available sufficient water," the Haiks conclude, "Alta's obligation to provide water to


the Haiks' lots is 'a ministerial act about which it [has] no discretion.'" Pltfs' Reply/Opp. Mem.


(Alta) at 10-11 (quoting Rose, 173 P.2d at 287).


Yet it does not follow from Rose, Thompson, or Child that economic considerations are


the only valid reasons that may justify declining to extend municipal water service to particular


property. The Haiks' argument presupposes that "Alta has available sufficient water," which in


this case turns on considerations of legal right and the exercise of lawful power.


While Utah law empowers municipalities to "construct, maintain and operate waterworks"


by statute, see Utah Code Ann. § 10-8-14 (1996), a town does not gain any entitlement to


ownership or use of any water simply by virtue of the town's existence. Counties, cities and


towns have no "reserved right" to enough water to supply the needs of their constituents. Water


to be supplied through a municipal water system must be acquired through lawful means as


outlined in the statute. See Utah Code Ann. § 10-7-4 (1996); Child, 538 P.2d at 186 (consistent


with the statute, a city may acquire water resources by purchase, lease, condemnation, gift,


assignment, "or even by prescriptive use or easement").


Ownership of land, without more, likewise does not entitle a private Iandowner to use


water that flows across, under or nearby that land. Instead, the Legislature decreed long ago that
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"[a]ll waters in this state, whether above or under the ground are hereby declared to be the


property of the public . . . ." Utah Code Ann. § 73-1-1 (1989). As the Utah Supreme Court


explained in the second Melville opinion, "No one owns or can own water in this state . . . . One


can only acquire the right to use the water. Ones right to use the water is measured by the


amount he puts to beneficial use without interfering with another person's prior right to the use of


the water." 570 P.2d at 688. In Utah, rights in land and rights to water arise separately and are


legally distinct from each other. Ownership of one does not necessarily confer a right to the


other. A municipality, like a private landowner, must acquire its water in the manner prescribed


by law. See Mt. Olivet Cem. Assn v. Salt Lake City, 65 Utah 193, 235 P. 876, 879 (1925)


(neither the city's ownership of land in Emigration Canyon nor its exercise of regulatory police


power established proprietary right to use water).


B. Alta's "Capacity" to Supply Water


The waters of Little Cottonwood Canyon have been subject to extensive prior


appropriation for years, indeed, for many years before the events concerning the Albion Basin


transpired as recounted above. See generally Little Cottonwood Water Co. v. Sandy City, 123


Utah 242, 258 P.2d 440 (1953) (surface waters of Little Cottonwood Canyon fully appropriated;


groundwater appropriation disputed as impairing surface water flow). Nothing in the Haiks'


pleadings suggests that any unappropriated water remains available near Alta that Alta may now


put to beneficial use by extending its water system to the Haiks' Albion Basin lots.'


Nor do the Haiks suggest the availability of any water that may be acquired by Alta through


condemnation. It appears that Salt Lake City has acquired the water rights belonging to the former Little Cottonwood


Water Co., which otherwise might have been acquired by Alta through eminent domain proceedings. Cl North Salt Lake


v, St, Joseph Water & Irr. Co., 118 Utah 600, 223 P.2d 577 (1950) (municipality may acquire water rights by eminent


domain from entity that provides public water service).
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At this point, Salt Lake City--not Alta--appears to hold all the cards where water in Little


Cottonwood Canyon is concerned. Indeed, as successor to the Little Cottonwood Water


Company, Salt Lake City even has control of the water (50 gallons per day) to be supplied to


dwellings in the Albion Basin Subdivision #1 under the company's 1963 agreement.'


Besides purchasing the Albion Basin lots from Marvin Melville, the Haiks stepped into


Melville's shoes in another respect: notwithstanding the physical "availability" of sufficient water


to support the construction of dwellings on their lots, they can establish no right under Utah's


prior appropriation system of water rights that entitles either themselves or the Town of Alta to


use that water for that purpose. Alta's "right" to use 265,000 gallons of water per day flows from


its contractual agreement with that premier prior appropriator, Salt Lake City, who expressly


conditioned Alta's right upon Salt Lake City's retained power to consent--or refuse to consent--to


extensions of Alta's municipal water system beyond Alta's 1976 geographical limits.


It may be true that Alta has told others that it has "the capacity to supply water for 34


residential connections in addition to the approximately 190 connections it currently services,"


(Pltfs' Mem. at xii ¶ 45 (emphasis added)), but this physical capacity does not translate into the


legal capacity--the right or power--to authorize or support such use, at least outside of Alta's


1976 geographical limits, because Alta's legal capacity to supply water remains circumscribed at


its source, the 1976 Water Supply Agreement.


In the first instance, then, Alta cannot supply water to the Haiks beyond that which is


"available" under its 1976 Water Supply Agreement with Salt Lake City. Water is not available to


8
Nothing in the present record suggests that Salt Lake City has forfeited any of its rights to water in Little


Cottonwood Canyon for nonuse. See Nephi City v. Hansen, 779 P.2d at 673, 674-76 (Utah 1989) (city's nonconsumptive
water rights forfeited where rights were "unused for about thirty years").
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the Haiks under the Water Supply Agreement absent Salt Lake City's consent to an extension of


service beyond Alta's 1976 limits. Where Salt Lake City withholds its consent, Alta has no legal


right to extend water service to.the Haiks.


II. Alta's 1981 Annexation of Albion Basin


The Haiks cite to Utah Code Ann. § 10-2-401(4), which states that as a matter of


legislative policy, "areas annexed to municipalities in accordance with appropriate standards


should receive the services provided by the annexing municipality . . . as soon as possible


following the annexation," and to § 10-2-417(3), which provides that municipalities "shall not


annex territory . . . without the ability and without the intent to benefit the annexed area by


rendering municipal services in the annexed area."


Paragraphs 5 and 6 of Alta's July 16, 1981 Policy Declaration referred to the intended


availability of police and fire protection, avalanche warning, sewer dump station and planning and


zoning services. Yet the Policy Declaration makes no express commitment to extend Alta's water


system to the Haiks' property or to supply water notwithstanding the terms of the Water Supply


Agreement. Paragraph 7 of the Policy Declaration simply specifies that "[aJny sewer and water


improvements required by future development, according to the established policy of the Town,"


will be paid for by the owner or developer affected, taking into account the possibility of future


water availability. Affidavit of Mayor William H. Levitt, dated January 21, 1997 (dkt. no. 23), at


¶ 20.


As far as § 10-2-417(3) is concerned, this plainly was not a case of annexation solely to


generate revenue. Anticipated revenue was minimal. The services referred to in the Policy
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Declaration were provided.9 Compare Chevron U.S.A., Inc. v. City of North Salt Lake, 711 P.2d


228 (Utah 1985) (where it is uncontroverted that city annexed property solely to gain revenue


with "no ability to render services that would benefit" the annexed property, annexation properly


held unlawful under § 10-2-417(3)). Sections 10-2-401(4).and 10-2-417(3) do not specify which


municipal services the annexing authority must have the ability and intent to provide for a lawful


annexation to occur; nor does the balance of the Local Boundary Commissions Act, §§ 10-2-401


et seq., expressly require that water.or sewer services be furnished to all annexed property, or that


municipalities act immediately to further the development of annexed areas.°


Apart from case and statutory authority, the Haiks point to no express contractual


agreement with Alta, rnade either in the context of annexation or otherwise, entitling the Haiks to


municipal water service. Instead, the Haiks assert that Alta "became obligated to provide water in


the Albion Basin by its own statements at the time of annexation." Pltfs' Reply/Opp. Mem. (Alta)


at 11. According to the Haiks, the Mayor of Alta spoke of doing "everything possible to


regularize the water supply in the basin," and that Alta would "try to work something out with the


Water Department, as they actually have full control over the water in the canyon." Id. (quoting


Pltfs' Exh. 11, at 2-3). "By such statements," the Haiks argue, "Alta convinced the property


owners in the Albion Basin to favor annexation." Id. at 12."
Ir•


9
In fact, Paragraph 6 of the Policy Declaration recited that "Whe subject area has been serviced by theTown of Alta for several years by fire and police protection, avalanche warning, 911 emergency communications, library,and sewage disposal through the Town dump station."


10 If anything, the Act appears to restrict development in newly annexed areas. See Utah Code Ann. § 10-2-418 (1996); Sweetwater Properties v. Town °pita, 622 P.2d 1178, 1181-82 (Utah 1981). However, the parties to thisproceeding have not briefed or argued the question whether § 10-2-418 affected the Haik property in any way.
1L


The Haiks also point to statements made when Mayor Levitt met privately with Albion Basin property
(continued...)
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The Haiks would now enforce these statements against Alta, apparently as a matter of


promissory estoppe1.12 However,


Utah recognizes the general rule precluding a party from asserting estoppel against
the government. Utah State University v. Sutro & Co., 646 P.2d 715, 718 (Utah
1982). This rule safeguards the interests of the public which may be jeopardized
by the "vagaries of political tides, frequent changes of public officials, the
possibility of collusion, or of circumventing procedures set up by law, then suing
for the value of goods furnished or services rendered." Id. Nonetheless, we
recognize an exception to this general rule in unusual circumstances "when it is
plainly apparent that its application would result in injustice, and there would be no
substantial adverse effect on public policy...." Id The critical inquiry is "whether
it appears that the facts may be found with such certainty, and the injustice to be
suffered is of sufficient gravity, to invoke the exception." Id at 720.


Prows v. State of Utah, 822 P.2d 764, 769 (Utah 1991).


Alta's 1981 Policy Declaration may itself have some binding force, but informal statements


by the Mayor in the context of the annexation discussions do not operate as an amendment to that


1I(...continued)
owners, promising to "do everything possible" to allow them to build. /c/


12 Though the Haiks' do not invoke promissory estoppel by name, the arguments presented in their
memoranda appear to track its essential elements. As Andreason v. Aetna Casualty & Surety Co., 848 P.2d 171 (Utah Ct.
App. 1993), explains:


Promissory estoppel may be invoked in circumstances where "'equity recognizes the unfairness of
permitting withdrawal of the promise and will enforce it. " Tolboe, 682 P.2d at 846 (quothig'Union
Tank Car Co. v. Wheat Bros., 15 Utah 2d 101, 387 P.2d 1000, 1003 (1964)). The necessary elements
of promissory estoppel include: "(1)a promise reasonably expected to induce reliance; (2) reasonable
reliance inducing action or forbearance on the part of the promisee or a third person; and (3) detriment
to the promisee or third person." Weese v. Davis County Commin, 834 P.2d 1, 4 n. 17 (Utah 1992)
(emphasis added). Utah has also adopted the Restatement (Second) of Contracts section 90 describing
promissory estoppel as follows: "'A promise which the promisor should reasonably expect to induce
action or forbearance on the part of the promisee or a third person and which does induce such action or
forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy
granted for breach may be limited as justice requires! " Tolboe, 682 P.2d at 845 (quoting Restatement
(Second) Contracts § 90(1) (1981)).


Id at 17475 (quoting Tolboe Constr. Co. v. Staker Paving & Constr. Co., 682 P.2d 843 (Utah 1984)). "Promissory
estoppel is historically rooted as a substitute for consideration, Allegheny College v. National Chautauqua County Bank,
246 N.Y. 369, 159 N.E. 173, 57 A.L.R. 980, per Cardozo, C. J., citing 1 Williston on Contracts, Secs. 116, 139 ...."
Ravarino v. Price, 123 Utah 559, 568, 260 P.2d 570, 575 (1953).


16


03222







document adding water service to the services listed in Paragraph 5. "The policy declaration,


including maps, may be amended from time to time by the governing body afier at least 20 days'


notice and public hearing." Utah Code Ann. § 10-2-414 (1996) (emphasis added). Nothing in


the statute confers upon the Mayor the power to amend. Nor may the Mayor's "promise" be read


into the Annexation Ordinance as a matter of "statutory construction." Pltfs' Reply/Opp. Mem.


(Alta) at 13-14.


The Haiks have established no express legislative or contractual duty on the part of Alta to


supply water to Albion Basin Subdivision #1. Alta cannot fairly be burdened with an implied legal


duty to supply water that Alta has no legal right to use. Nor can it fairly be said that Alta has


denied to any person the equal protection of its laws simply because it has failed to supply what it


does not have the legal right to supply."


It is Salt Lake City, not Alta, that holds the right and exercises the power.


If a duty to supply water exists, that duty must devolve upon the entity with legal right to,


and lawful control of the water that may be physically available to the Haiks' property--Salt Lake


City.


III. Salt Lake City and "Prior Written Consents' to the Extension of Water Service


The Haiks assert no duty on the part of Salt Lake City to supply water to the Albion Basin


property; Albion Basin lies beyond the Salt Lake City limits. While the statute provides that a city


operating a waterworks "may sell and deliver the surplus product or service capacity of any such


13
The general duty imposed upon municipalities by Article XI, § 6 of the Utah Constitution, viz., that "all


such waterworks, water rights, and sources of water supply now owned or hereafter to be acquired by any municipal
corporation, shall be preserved, maintained and operated by it for supplying its inhabitants with water at reasonable
charges," presupposes that the water to be supplied to inhabitants has already been lawfully acquired by the municipality.
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works, not required by the city or its inhabitants, to others beyond the limits of the city," Utah


Code Ann. § 10-8-14(1), a city plainly is not required to do so.14 In fact, the Haiks concede that


as a matter of contract, Salt Lake City may refuse consent to an extension of water service by


Alta pursuant to the Water Supply Agreement, at least so long as such refusal is "reasonable" and


not "arbitrary" or "capricious."


The Haiks contend that they are entitled to test the reasonableness of Salt Lake City's


refusal to consent as "taxpaying property owners of Alta," but should also be treated as "intended


third-party beneficiaries of the Water Supply Agreement." Reply Memorandum in Support of


Plaintiffs' Motion for Summary Judgment, and Response in Opposition to Salt Lake City's Cross-


Motion for Summary Judgment, filed March 19, 1997 (dkt. no. 31) ("Pltfs' Reply Mem. (SLC)"),.


at 11, They acknowledge "the right of Salt Lake City to exert some control over uses in the


watershed," but deny its right to disallow "any new residential water use, no matter how


environmentally sound" outside of Alta's 1976 limits. Id. at 19.


A. Implied Covenant of Good Faith and Fair Dealing


The Haiks assert that Salt Lake City's duty reasonably to give or refuse consent flows


from the implied covenant of good faith and fair dealing, citing Olympus Hills Shopping Ctr. Ltd
.


v. Smith's Food and Drug Centers, Inc., 889 P.2d 445, 451 (Utah Ct. App. 1994), cert. denied,


899 P.2d 1231 (Utah 1995). Olympus Hills recognizes that "parties who retain express powe
r or


14 Indeed, this provision may test the limits of Article XI, Section 6 of the Utah Constituti
on, which


forbids a municipal corporation to "directly or indirectly, lease, sell, or alien or di
spose of any waterworks, water rights, or


sources of water supply now, or hereafter to be owned by it ." See generally Hyde Park Town v. Chambers, 99 Utah


118, 104 P.2d 220 (1939) (agreement granting tap rights in consideration for right-of-
way held void under Utah Const.,


art. XI, § 6; dictum that "[i]f they have surplus water they may sell it within legal bound
s," citing statute).
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discretion under contract can exercise that power or discretion in such a way as to breach the


covenant of good faith and fair dealing," as where a party "'uses its discretion for a reason outside


of the contemplated range--a reason beyond the risks assumed by the party claiming a breach,"' or


for a reason inconsistent with "the justified expectations of the other party." Id. at 450, 451


(quoting Steven J. Burton, Breach of Contract and the Common Law Duty to Perform in Good


Faith, 94 Harv.L.Rev. 369, 385-86 (1980), and Restatement (Second) of Contracts § 205 cmt. a


(1981)). However, the Haiks do not delineate how Salt Lake City has wrongfully exercised


power or discretion under the Water Supply Agreement, either for a reason beyond the risks that


Alta assumed in that agreement or for a reason inconsistent with Alta's "justified expectations."


See id. at 451.


Instead, the Haiks assert that Salt Lake City's distinction between allowing water use


within Alta's city limits under the Water Supply Agreement and refusing consent to its use outside


of Alta's 1976 city limits is simply irrational. While Salt Lake City may rationally limit


development in order to maintain and improve water quality, the Haiks concede, extending water


and sewer service to their property would not defeat this policy, but rather would further Salt


Lake City's watershed protection goals.


That the Haiks' preferred outcome may be reasonable or rational does not of necessity


render the contrary outcome unreasonable or irrational. Circumstances often admit more than


one rational or reasonable result.


That Salt Lake City would refuse consent to extensions in order to limit developmental


"sprawl" in the Albion Basin, as Salt Lake City avers it has done, does not indicate that it has
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wrongfully exercised power or discretion under the Water Supply Agreement, either for a reason


beyond the risks that Alta assumed in that agreement or for a reason inconsistent with Alta's


"justified expectations." Restriction of Alta's expansion of water service seems to be the clear


import of Paragraph 8.


Paragraph 8 is phrased not in the affirmative language of grant ("Alta may extend its


pipelines . . . as approved by Salt Lake City"), but in the negative language of limitation:


"pipelines shall not be extended to or supply water to any properties or facilities not within the


present city limits of Alta without the prior written consent of [Salt Lake] City." In essenc
e,


Paragraph 8 takes the extension of Alta's water pipelines beyond its 1976 limits out of
 the subject


matter of the Water Supply Agreement and makes such extensions the subject of a future,


separate agreement requiring Salt Lake City's prior assent in writing.


The Haiks' counsel have diligently sifted the contract law books in search of a rule that


would compel Salt Lake City to give consent under Paragraph 8 of the Water Supply Agreeme
nt,


but they have done so to no avail. The court concludes that the Haiks have failed to establish 
that


Salt Lake City has breached any duty reasonably to give or refuse consent, whether under t
he


implied covenant of good faith and fair dealing, or otherwise.


B. Equal Protection Claims Against Salt Lake City
t••


The Haiks do not challenge the validity of Salt Lake City's 1988 Water Managemen
t Plan,


its 1991 Watershed Ordinance, or even the 1976 Water Supply Agreement. Instead
 they assail


"the irrational distinction Salt Lake City has drawn between uses inside Alta's 1976
 Town limits . .


. and uses outside in refusing to consent to extension of water service under Paragrap
h 8 the


Water Supply Agreement. Pltfs' Reply/Opp. Mem. (SLC) at 19. The Haiks contend
 that Salt
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Lake City's refusal to consent to water service violates the Haiks' right to equal protection under


the law because it irrationally treats them differently from other similarly situated property


owners. Allowing increased water use within the 1976 limits, the Haiks submit, threatens


watershed degradation no less than increased water use outside those limits; where Salt Lake City


allows one, in fairness it should allow the other, particularly where the amount of water already


allocated for use by Alta under the 1976 Agreement would allow for such an extension.


The Haiks have recast their contractual "reasonableness" theory in constitutional terms.


Their argument would also appear to recast Salt Lake City in the role of a local government


furnishing water service to "similarly situated property owners," and whose conduct is to be


scrutinized using the rational basis standard. See Thompson v. Salt Lake City, 724 P.2d at 959-


60; Bank of America Nat'l Trust v. Summerland County, 767 F.2d 544, 548 (9th Cir. 1985).


Determining whether legislation survives rational-basis scrutiny is a two-step process. The


first step is to identity a legitimate government purpose the enacting governmental body could


have been pursuing. The actual motivations of the legislators are unimportant, and the decision


makers are not required to articulate a reason for their acts. The second step of the rational-basis


inquiry is to determine whether a rational basis exists to believe that the legislation would further


the hypothesized purpose. Here the inquiry is whether a conceivably rational basis exists, not


whether that basis was actually considered by the legislative body.


As noted above, however, Salt Lake City has no legal duty to furnish water to users


outside its own city limits, be they "similarly situated" or not. As an owner of water rights, Salt


Lake City's role in this instance is proprietary rather than administrative. The equal protection


yardstick is simply not available to measure Salt Lake City's exercise of its contractual power to
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consent pursuant to Paragraph 8 of the Water Supply Agreement!'


IV. "Taking" of the Haiks' Albion Basin Property


Alta also moved for summary judgment on the Haiks' claim that their Albion Basin


property has been the subject of a "taking" without payment of just compensation.16 The Haiks


assert that development of their Albion Basin "was not foreclosed to the Haiks until after they had


purchased the land in 1994," when Alta "refused to extend water or sewer to their lots in spite of


the Haiks' willingness to pay for that extension," and consequently denied them a building permit.


Pltfs' Reply/Opp. Mem. (Alta) at 24. "These actions," the Haiks argue, "constitute a taking." Id.


Governmental land use regulation may, under extreme circumstances, amount to a


"taking" of the affected private property which entitles the property owner to just compensation


under the United States and Utah Constitutions. See, e.g., United States v. Riverside Bayview


Homes, Inc., 474 U.S. 121, 126 (1985). To prevail on their taking claim, the Haiks must show


that Alta's actions (1) did not substantially advance a legitimate public purpose; or (2) denied it


economically viable use of its property. Lucas v. South Carolina Coastal Council, 505 U.S.


1003, 1016 (1992); Notion v. California Coastal Commin, 483 U.S. 825, 834 (1987). The fact


that a regulation deprives the property owner of the most profitable use of his property does not


necessarily accomplish a taking or establish the owner's right to just compensation. See Andrus v.. •


is Moreover, even if subject to rational basis scrutiny, Salt Lake City responds that limiting development


outside Alta's 1976 limits was accomplished "for the very purpose of preventing development over a dispersed area, since


dispersed development has a greater detrimental impact on water quality," thus furnishing a rational basis for the


distinction challenged by the Haiks. Reply Memorandum in Support of Defendant Salt Lake City's Cross Motion for


Summary Judgment, filed April 9, 1997, at 19. While the Haiks dispute this rationale, they have not shown it to be


arbitrary or capricious, or for that matter, unreasonable.


16 The Haiks appear to make a Rule 56 cross motion on this claim for the first time in their reply


memorandum. See Pltfs' Reply/Opp. Mem. (Alta) at 23 n.13.
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Allard, 444 U.S. 51, 66 (1979).


In First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S. 304


(1987), cited by the Haiks, the county adopted an ordinance expressly forbidding construction or


reconstruction of buildings on canyon property that had been ravaged first by fire, then by flood,


and then designated as an "interim flood protection area." Id at 307. The Court held that "where


the government's activities have already worked a taking of all use of property, no subsequent


action by the government can relieve it of the duty to provide compensation for the period during


which the taking was effective." Id. at 321 (emphasis added). Here, Alta has adopted no express


prohibition against building in the Albion Basin. Nor do the Haiks suggest that Alta's


conditioning of issuance of building permits upon the availability of 400 gallons of water per day


per unit amounts to a "taking" of all use of their property because it does not advance a legitimate


public policy or unfairly forestalls any reasonable development. Compare Del Monte Dunes at


Monterey v. City of Monterey, 95 F.3d 1422, 1434 (9th Cir. 1996).


In Nollan v. California Coastal Commission, the governmental entity conditioned the


issuance of a building permit upon the landowners' surrender of an easement to the public across


their beachfront property. The Court concluded in Nollan that if the governmental entity "wants


an easement across the Nollans' property, it must pay for it." 483 U.S. at 842. Here, Alta has


asked to Haiks to transfer, convey, or surrender nothing.


The Haiks still have in October of 1997 what they purchased from Marvin Melville in


October of 1994: lots in Albion Basin Subdivision #1 with appurtenant water rights limited to 50


gallons per day per unit under the 1963 agreement. They retain the "full 'bundle' of property


rights" they purchased. Andrus, 444 U.S. at 66. And notwithstanding the Haiks' assertion that at
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the time of annexation, "Albion Basin property owners had a right to expect that they would be


able to build homes on their land," Pltfs' Reply/Opp. Mem. (Alta) at 24,17 they still lack the "one


'strand' of the bundle" that their predecessor in interest also did not have: a legal right to use water


in an amount sufficient to satisfy the health department requirement of 400 gallons per day per


unit. The Haiks cannot build on their property, not because Alta or Salt Lake City have changed


the rules, but rather because the rules remain the same.


The right to use real property, as part of the constitutional right to "property" protected by


the Fifth and Fourteenth Amendments, does not carry with it a corollary right to use water already


put to other beneficial use by a prior appropriator. Nor does such a right obtain upon annexation


in the form of an entitlement to "municipal services." Otherwise, state and local governments in


the arid West could conceivably be held to have "taken" all lands for which no unappropriated


water exists to be supplied through state, county or city systems.


In Lockary v. Kayfetz, 917 F.2d 1150 (9th Cir .1990), owners of undeveloped land who


had been refused water hookups by a local public utility district sought compensation for the


taking of their property because the lack of water hookups made them ineligible for county


building permits and denied them all economically viable use of their land. Reversing summary


judgment in favor of the utility district, the Ninth Circuit observed:


Withholding available water from land zoned exclusively for residential use


might interfere with the landowners' reasonable investment-backed expectations by


preventing all practical use of that land. . . . That the [plaintiffs] can still walk on,


or ride a bike on, or look at their land does not, at this preliminary stage of the


case, reassure us to the contrary. In this context, assuming that the [plaintiffs]


17 The Supreme Court has suggested that where an owner is denied only some economically viable uses, a


taking still may have occurred where government action has a sufficient economic impact an
d interferes with distinct


investment-backed expectations. See Lucas, 505 U.S. at 1019-20 n.8.
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can show that sufficient water was available, then BCPUD's water moratorium


may indeed constitute more than a mere reduction in property value. Cf. Trustees


for Alaska v. E.P.A., 749 F.2d 549, 560 (9th Cir. 1984) (mere reduction in


property value does not establish a denial of all economically viable use of


property).


917 F.2d at 1155 (emphasis added & citation omitted). To establish a taking of their prope
rty,


the landowners in Lockary were thus required to establish first that sufficient water was availa
ble


to be furnished through the utility district hookups they requested.


Here, it appears from the record that neither the Haiks nor the Town of Alta have


available the water necessary to make an "economically viable use" of the Albion Basi
n property


through construction of residential dwellings. While Alta has rights under the Water S
upply


Agreement to more water than it currently uses, that water is not legally "available out
side Alta's


1976 limits without the consent of the proprietor, Salt Lake City. As the Ninth Circuit


acknowledged in Lockary, if the loss of economic viability of property "is caused by somet
hing


other than the government regulation, it does not constitute a taking." 917 F.2d at 1155 
(citing


Bedford v. United States, 192 U.S. 217, 225 (1904)).


On the present record, it appears that the Haiks' taking claim also fails as a matter of la
w.


V. Defendants' Motion to Strike Certain Exhibits


Alta also filed a motion to strike certain of the Haiks' exhibits" as, inter alia, not prope
rly


authenticated for purposes of Rule 56. Salt Lake City joined Alta's motion by footn
ote. See


Memorandum in Opposition. to Plaintiffs' Motion for Summary Judgment and in
 Support of


Defendant Salt Lake City's Cross-Motion for Summary Judgment, filed January
 22, 1997 (dkt. no.


18 Specifically, Alta objects to Exhibits 6, 16, 17, 24, 26, 27, 31, 40 and 42 to the Memorandum in


Support of Plaintiffs' Motion for Partial Summary Judgment
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19), at 7 n.2.I9 The Haiks respond that the challenged documents were obtained pursuant to Utah


Code Ann. § 63-2-102 from the defendants' own files and that there exist sufficent indicia of


authenticity to render the exhibits admissible even at trial. Pltfs' Reply/Opp. Mem. (Alta) at 1-8.c•


Generally, under Rule 56 the moving party must adduce admissible evidence to


demonstrate that there are no genuine issues of material fact which preclude entry of sun-unary


judgment, for it is clear that "only admissible evidence may be considered by the trial court in


ruling on a motion for summary judgment." Beyene v. Coleman Security Systems Services, Inc.,


854 F.2d 1179, 1181 (9th Cir. 1988). Accord, Hall v. Bellmon, 935 F.2d 1106 (10th Cir. 1991);


Jones v. Wilkinson, 800 F.2d 989, 1002 (10th Cir. 1986) ("Fed.R.Civ.P. 56 . .. requires that


material supporting a motion for summary judgment be admissible evidence"); World of Sleep,


Inc. v. Lay-Z-Boy Chair Co., 756 F.2d 1467, 1474 (10th Cir. 1985) ("Under Fed.R.Civ,P. 56(e),


the court may consider only admissible evidence in ruling on a motion for summary judgment.");


H. B. Zachry Co. v. O'Brien, 378 F.2d 423, 425 (10th Cu. 1967).


A moving party may . .. supplement the motion with affidavits, pleadings,


deposition transcripts, interrogatory answers, admissions, stipulations, transcripts


from another proceeding, oral testimony, authenticated exhibits, and anything of


which the court may properly take judicial notice. To be considered, the facts


contained in these materials must be admissible or usable at trial, although for


purposes of summary judgment, the facts need not be presented to the court in a


form admissible at trial.


Steven Baicker-McKee, et al., Federal Civil Rules Handbook 600 (1997 ed.) (emphasis added &


footnote omitted).


Rule 56(e) expressly requires that summary judgment affidavits "set forth-Such facts as


19 While Salt Lake City points to plaintiff Exhibits 14, 17, 23, 27, and 40 as having disputed


authenticity, Alta's motion to strike did not address Exhibits 14 and 23 and are not encom
passed within Salt Lake City's


joinder in that motion.
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would be admissible in evidence .. . ." The same principles apply to deposition testimony and


other forms of evidence approved for use on summary judgment by Rule 56(c). See Garside v
.


Osco Drug, Inc., 895 F.2d 46, 49 (1st Cir. 1990); Klein v. Trustees of Indiana University, 766


F.2d 275, 283 (7th Cir. 1985) ("the party opposing the summary judgment motion must pre
sent


affidavits, depositions, answers to interrogatories, or admissions which set forth
 disputed facts in


a form admissible in evidence.") 762 F.2d 952); Clay v. Equifax,  Inc., 762 F.2d 952, 9
56 (11th


Cir. 1985). As the court observed in Martz v. Union Labor Life Ins. Co., 757 F.2d 135, 13
8 (7th


Cir. 1985): "The facts must be established through one of the vehicles designed to ensu
re


reliability and veracity--depositions, answers to interrogatories, admissions and affidavi
ts. When a


party seeks to offer evidence through other exhibits, they must be identified by affi
davit or


otherwise made admissible in evidence. 6 Moore's Federal Practice P 56.11[1.-
8] (2d ed. 1983)."


See also Singer v. Wadman, 595 F. Supp. 188, 269 (D. Utah) (Winder, J.). O
nly deposition


testimony that in substance would be admissible in evidence at trial may be intr
oduced on a


summary judgment motion. Skillsky v. Lucky Stores, Inc., 893 F.2d 1088, 1091 (9th Ci
r. 1990)


(deposition testimony that is not based on personal knowledge and is hearsay is inadmi
ssible and


cannot raise a genuine issue of material fact sufficient to withstand summary judgme
nt); Jacobsen


v. Filler, 790 F.2d 1362, 1367 (9th Cir.1986).


The Haiks may be correct that when examined, each of the challenged exhibits 
would


prove to be authentic." Nevertheless, as moving parties under Rule 56, the Hai
ks are bound to


20 However, as a general rule, newspaper articles (e.g., Exhibit 40) are not admissi
ble for purposes of


surrunary judgment. See, e.g., Horta v. Sullivan, 4 F.3d 2, 8 (1st Cir. 1993) (court re
fused to consider hearsay newspaper


account in exhibit form and asserted that "inadmissible evidence may not be con
sidered"); Dowdell v. Chapman, 930


F.Supp. 533, 541 (MD. Ala. 1996) Tilton v. Capital Cities/ABC, Inc., 905
 F.Supp. 1514, 1544 (N.D. Okla. 1995) (a


"newspaper article is not proper evidence for submission on summary judgment
 as it is inadmissible hearsay").


(continued...)
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abide by the rules requirements concerning the admissibility of Rule 56(c) materials. For that


reason, the defendants' motion to strike plaintiffs' Exhibits 6, 16, 17, 24, 26, 27, 31, 40 and 42


should be granted.21


Conclusion


The Haiks have failed to show that they are entitled to judgment as a matter of law that


the Town of Alta, by declining to extend its water service to the Haiks' Albion Basin property, has


denied them equal protection of the laws, or breached any other asserted statutory or contractual


duty to furnish culinary water. The Haiks likewise have failed to establish a breach of any


contractual or other legal duty on the part of Salt Lake City to approve the extension of Alta's


water lines to serve the Haiks' property. The parties having established the absence of any


genuine issue of material fact, it now appears that the Town of Alta and Salt Lake City are each


entitled to judgment as a matter of law on the Hallo' pleaded claims. Therefore,


IT IS ORDERED that plaintiffs' motion for partial summary judgment is DENIED; that


defendant Town of alta's motion for summary judgment is GRANTED; that the Town of Alta's


motion to strike is GRANTED; and that Salt Lake City's motion for summary judgment is


20(...continued)


21 The'Hailcs requested a continuance should "the Court determine[] that the challenged exhibits must be


struck, and that without them it must deny the plaintiffs' Motion for Summary Judgment." Pltfs' Reply/Opp. Mem. (A
lta)


at 8. It appears, however, that the exhibits in question'are not material to the issues that the Court h
as determined to be


dispositive, and a continuance to permit authentication of the exhibits appears unnecessary.
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GRANTED, and plaintiffs' complaint shall be and hereby is DISMISSED.


DATED this  31  day of October, 1997.


BY THE COURT:


Bruce S. Jenkins
United States S; istrict Judge
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West's Utah Code Annotated
State Court Rules


Utah Rules of Appellate Procedure (Refs & Annos)
Title II. Appeals from Judgments and Orders of Trial Courts


Rules App.Proc., Rule 5


RULE 5. DISCRETIONARY APPEALS FROM INTERLOCUTORY ORDERS


Currentness


(a) Petition for permission to appeal. An appeal from an interlocutory order may be sought by any party by filing a
petition for permission to appeal from the interlocutory order with the clerk of the appellate court with jurisdiction over
the case within 20 days after the entry of the order of the trial court, with proof of service on all other parties to the
action. A timely appeal from an order certified under Rule 54(b), Utah Rules of Civil Procedure, that the appellate court
determines is not final may, in the discretion of the appellate court, be considered by the appellate court as a petition for
permission to appeal an interlocutory order. The appellate court may direct the appellant to file a petition that conforms
to the requirements of paragraph (c) of this rule.


(b) Fees and copies of petition. For a petition presented to the Supreme Court, the petitioner shall file with the Clerk of
the Supreme Court an original and five copies of the petition, together with the fee required by statute. For a petition
presented to the Court of Appeals, the petitioner shall file with the Clerk of the Court of Appeals an original and four
copies of the petition, together with the fee required by statute. The petitioner shall serve the petition on the opposing
party and notice of the filing of the petition on the trial court. If an order is issued authorizing the appeal, the clerk
of the appellate court shall immediately give notice of the order by mail to the respective parties and shall transmit a
certified copy of the order, together with a copy of the petition, to the trial court where the petition and order shall be
filed in lieu of a notice of appeal.


(c) Content of petition.


(c)(1) The petition shall contain:


(c)(1)(A) A concise statement of facts material to a consideration of the issue presented and the order sought to be
reviewed;


(c)(1)(B) The issue presented expressed in the terms and circumstances of the case but without unnecessary detail, and a
demonstration that the issue was preserved in the trial court. Petitioner must state the applicable standard of appellate
review and cite supporting authority;


(c)(1)(C) A statement of the reasons why an immediate interlocutory appeal should be permitted, including a concise
analysis of the statutes, rules or cases believed to be determinative of the issue stated; and


(c)(1)(D) A statement of the reason why the appeal may materially advance the termination of the litigation.



http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=N89674F008F7B11DBAEB0F162C0EFAF87&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=NEDFF46F0F42C11DB9530F64BA1C21A1C&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(UTRRAPR)&originatingDoc=N5527BEB0F4CE11DBA5F3BE9241D6651E&refType=CM&sourceCite=Rules+App.Proc.%2c+Rule+5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1003930&contextData=(sc.Category)

http://www.westlaw.com/Browse/Home/StatutesCourtRules/UtahStatutesCourtRules?guid=NEF8AF000F42C11DB9530F64BA1C21A1C&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR54&originatingDoc=N5527BEB0F4CE11DBA5F3BE9241D6651E&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)





RULE 5. DISCRETIONARY APPEALS FROM INTERLOCUTORY..., UT R RAP Rule 5


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2


(c)(2) If the appeal is subject to assignment by the Supreme Court to the Court of Appeals, the phrase “Subject to
assignment to the Court of Appeals” shall appear immediately under the title of the document, i.e. Petition for Permission
to Appeal. Appellant may then set forth in the petition a concise statement why the Supreme Court should decide the case.


(c)(3) The petitioner shall attach a copy of the order of the trial court from which an appeal is sought and any related
findings of fact and conclusions of law and opinion. Other documents that may be relevant to determining whether to
grant permission to appeal may be referenced by identifying trial court docket entries of the documents.


(d) Page limitation. A petition for permission to appeal shall not exceed 20 pages, excluding table of contents, if any,
and the addenda.


(e) Service in criminal and juvenile delinquency cases. Any petition filed by a defendant in a criminal case originally charged
as a felony or by a juvenile in a delinquency proceeding shall be served on the Criminal Appeals Division of the Office
of the Utah Attorney General.


(f) Response; no reply. No petition will be granted in the absence of a request by the court for a response. No response to a
petition for permission to appeal will be received unless requested by the court. Within 10 days after an order requesting
a response, any other party may oppose or concur with the petition. Any response to a petition for permission to appeal
shall be subject to the same page limitation set out in subsection (d). An original and five copies of the answer shall be
filed in the Supreme Court. An original and four copies shall be filed in the Court of Appeals. The respondent shall serve
the response on the petitioner. The petition and any response shall be submitted without oral argument unless otherwise
ordered. No reply in support of a petition for permission to appeal shall be permitted unless requested by the court.


(g) Grant of permission. An appeal from an interlocutory order may be granted only if it appears that the order involves
substantial rights and may materially affect the final decision or that a determination of the correctness of the order
before final judgment will better serve the administration and interests of justice. The order permitting the appeal may
set forth the particular issue or point of law which will be considered and may be on such terms, including the filing of
a bond for costs and damages, as the appellate court may determine. The clerk of the appellate court shall immediately
give the parties and trial court notice by mail or by electronic order of any order granting or denying the petition. If
the petition is granted, the appeal shall be deemed to have been filed and docketed by the granting of the petition. All
proceedings subsequent to the granting of the petition shall be as, and within the time required, for appeals from final
judgments except that no docketing statement shall be filed under Rule 9 unless the court otherwise orders, and no cross-
appeal may be filed under rule 4(d).


(h) Stays pending interlocutory review. The appellate court will not consider an application for a stay pending disposition
of an interlocutory appeal until the petitioner has filed a petition for interlocutory appeal.


(i) Cross-petitions not permitted. A cross-petition for permission to appeal a non-final order is not permitted by this rule.
All parties seeking to appeal from an interlocutory order must comply with subsection (a) of this rule.
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336 P.3d 578
Court of Appeals of Utah.


Scott R. BISHOP, Plaintiff and Appellant,
v.


INWEST TITLE SERVICES, INC.; Wilshire Credit
Corporation; Mortgage Electronic Registration


Systems, Inc.; Bank of America, N.A.; BAC Home
Loans Servicing, LP; David B. Boyce, PLLC;


and David B. Boyce, Defendants and Appellees.


No. 20130734–CA.
|


Aug. 7, 2014.
|


Rehearing Denied Nov. 5, 2014.


Synopsis
Background: Mortgagor brought claims including fraud
and slander of title against title company, loan servicer,
and successor trustee under trust deed. The Fourth
District Court, Provo Department, Lynn W. Davis, J.,
entered summary judgment in favor of title company,
and dismissed mortgagor's remaining claims. Mortgagor
appealed.


Holdings: The Court of Appeals, Pearce, J., held that:


[1] mortgagor's claims against title company remained the
property of the bankruptcy trustee and estate, and


[2] doctrine of claim preclusion barred mortgagor's claims
against loan servicer and trustee.


Affirmed and remanded.


Attorneys and Law Firms


*578  Scott R. Bishop, Appellant Pro Se.


Bruce A. Maak, Salt Lake City, Attorney for Appellee
Inwest Title Services, Inc.


Leslie Van Frank and Edward T. Vasquez, Salt Lake City,
Attorneys for Appellees Wilshire Credit Corporation;


Mortgage Electronic Registration Systems, Inc.; Bank of
America, N.A.; and BAC Home Loans Servicing, LP.


David B. Boyce, Salt Lake City, Appellee Pro Se and
Attorney for Appellee David B. Boyce, PLLC.


*579  Judge JOHN A. PEARCE authored
this Memorandum Decision, in which Senior
Judges RUSSELL W. BENCH and PAMELA T.


GREENWOOD concurred. 1


Amended Memorandum Decision 2


PEARCE, Judge:


¶ 1 Scott R. Bishop appeals from the district court's
entry of summary judgment in favor of Inwest Title
Services, Inc. (Inwest) and the court's dismissal of his
claims against Wilshire Credit Corporation; Mortgage
Electronic Registration Systems, Inc.; Bank of America,
N.A.; and BAC Home Loans Servicing, LP (collectively,
BANA) and David B. Boyce, PLLC and David B. Boyce
(collectively, Boyce). We affirm and remand this matter
for an attorney fees determination consistent with the
terms of this memorandum decision.


[1]  ¶ 2 Bishop's claims against Inwest, BANA, and Boyce
all relate to Bishop's ownership interest in a residential
property (the House) that was originally owned solely by


Bishop's wife, Kellene Bishop. 3  In March 2006, Kellene
applied for a $250,000 loan against the House, which had
been appraised at $250,000. The loan was set to close on
March 17 at Inwest's offices, at which time Kellene was to
sign a trust deed (the Trust Deed) to secure the loan. On
March 16, Bishop and Kellene delivered a warranty deed
(the Warranty Deed) to Inwest transferring the House
from Kellene to “Kellene E. Bishop and Scott R. Bishop,
husband and wife.” Bishop allegedly instructed Inwest to
promptly record the Warranty Deed and believed that
Inwest would do so prior to recording the Trust Deed that
was to be executed the next day.


¶ 3 On March 17, Bishop and Kellene returned to Inwest's
offices, and Kellene executed the Trust Deed and the note
that it secured. Neither Bishop nor Kellene informed the
lender or anyone present at the closing about the prior
day's delivery of the Warranty Deed. Inwest recorded both
deeds on March 22, but recorded the Trust Deed before
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the Warranty Deed, giving the Trust Deed priority over
Bishop's interest in the House under the Warranty Deed.
Inwest then mailed Bishop a copy of the Warranty Deed,
which showed the six-day gap between its execution and
its recording.


¶ 4 In April 2009, Boyce—as successor trustee under the
Trust Deed—recorded a notice of default and election
to sell pursuant to Kellene's note and the Trust Deed.
In December 2009, Bishop and Kellene filed for Chapter
7 bankruptcy. Bishop and Kellene listed the House and
the note on their bankruptcy schedules, but Bishop
did not suggest or claim that his 50% ownership in


the House was unencumbered by the note. 4  Nor did
Bishop identify any claims against Inwest arising from its
recording of the Trust Deed before the Warranty Deed.
The bankruptcy court discharged Bishop in March 2010,
and by March 2011, the bankruptcy trustee had certified
that the bankruptcy estate was fully administered and
closed the case.


¶ 5 On July 11, 2011, Boyce served Bishop with a notice
of trustee sale on behalf of BANA, which was servicing
Kellene's note. On July 26, Bishop and Kellene filed an
action in Utah state court, which was soon removed to
federal court. The federal action challenged BANA and
Boyce's authority to foreclose on the Trust Deed and
included a quiet title claim seeking to establish title to
the House in Bishop and Kellene. The federal action was
dismissed on May 1, 2012. *580  An appeal by Bishop and
Kellene was dismissed as untimely filed.


¶ 6 In August 2012, after receiving an amended notice
of sale from Boyce, Bishop filed the current action in
the district court. Bishop brought claims including fraud
and slander of title against Inwest, BANA, and Boyce.
The gravamen of all of Bishop's claims was that these
defendants or their predecessors in interest had acted
either to cause the Warranty Deed to be recorded after
the Trust Deed or to take advantage of that timing, thus
depriving Bishop of his superior 50% interest in the House.
Bishop's complaint also asserted a quiet title claim seeking


to establish his continuing 50% interest in the House. 5


¶ 7 The district court granted summary judgment in favor
of Inwest because the court concluded that Bishop failed
to properly disclose his alleged claims against Inwest as
assets in his bankruptcy proceeding and that the claims
therefore remained the property of the bankruptcy trustee


and estate. 6  Bishop challenges the district court's ruling,
arguing that his claims against Inwest did not accrue
until the July 2011 notice of trustee sale and thus he
could not have disclosed the claims in his December 2009
bankruptcy filing. See Cusano v. Klein, 264 F.3d 936,
947 (9th Cir.2001) (“[G]enerally, a debtor has no duty to
schedule a cause of action that did not accrue prior to
bankruptcy.”).


¶ 8 Bishop argues, without citation to authority, that his
claims against Inwest could not have accrued until the
initial notice of trustee sale because he “did not and could
not discover the facts constituting [Inwest's] fraud until
receipt of the [notice].” However, the district court made
a specific finding that Bishop knew or should have known
of the basis for his claims against Inwest at the time the
deeds to the House were recorded in March 2006:


Upon closing, both [Bishop] and
Kellene knew or should have
known that the Warranty Deed
was recorded after the Trust Deed.
It would be palpably irrational to
assume that [the lender] would have
closed its loan and accepted a Trust
Deed on only an undivided half
interest in the House (which was
worth $250,000) to secure a $250,000
loan, particularly given that Kellene
promised [the lender] that its Trust
Deed would encumber the entire
House.


Bishop fails to challenge this determination that he knew
or should have known about his claims against Inwest in


March 2006. 7  We will thus not disturb the district court's
summary judgment ruling on that ground. As Bishop
raises no other argument that the district court's order was
improper, we affirm the entry of summary judgment in


favor of Inwest. 8


[2]  [3]  [4]  ¶ 9 As to the dismissal of Bishop's claims
against BANA and Boyce, we agree with the district court
that those claims are *581  barred by principles of res
judicata—specifically, the doctrine of claim preclusion—
because the claims could and should have been raised in
Bishop's prior federal action against BANA and Boyce.
“Claim preclusion corresponds to causes of action” and
“is premised on the principle that a controversy should
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be adjudicated only once.” Gillmor v. Family Link, LLC,
2012 UT 38, ¶ 10 & n. 4, 284 P.3d 622 (citations and
internal quotation marks omitted). A claim is precluded
from being raised in a subsequent action if (1) “both
cases ... involve the same parties or their privies”; (2) “the
claim that is alleged to be barred ... could and should
have been raised in the first action”; and (3) “the first
suit ... resulted in a final judgment on the merits.” Macris
& Assocs., Inc. v. Neways, Inc., 2000 UT 93, ¶ 20, 16 P.3d
1214 (citation and internal quotation marks omitted).


¶ 10 Bishop concedes that both this case and his prior
federal action involve himself, BANA, and Boyce and
that the federal action resulted in a final judgment on the
merits. However, Bishop argues that his present claims
against BANA and Boyce could not have been raised in
the federal action because the federal action was based on
the Trust Deed while the current action arises out of the
Warranty Deed.


[5]  ¶ 11 “Claims or causes of action are the same as
those brought or that could have been brought in the first
action if they arise from the same operative facts, or in
other words from the same transaction.” Mack v. Utah
State Dep't of Commerce, 2009 UT 47, ¶ 30, 221 P.3d
194. “The phrase transaction or a series of transactions
‘connotes a natural grouping or common nucleus of
operative facts.’ ” Gillmor, 2012 UT 38, ¶ 14, 284 P.3d 622
(quoting Restatement (Second) of Judgments § 24 cmt. b
(1982)). Whether a certain factual grouping constitutes a
transaction or series of transactions should be determined
“pragmatically, giving weight to such considerations as
whether the facts are related in time, space, origin, or
motivation, whether they form a convenient trial unit,
and whether their treatment as a unit conforms to the
parties' expectations or business understanding or usage.”
Id. (citation and internal quotation marks omitted).
However, no single factor is determinative, and not every
factor need be considered in every case. Id.


¶ 12 Bishop's present claims against BANA and Boyce
ultimately arise from the same transaction that gave rise
to Bishop's prior federal claims—the near-simultaneous
March 2006 execution and recording of the Warranty
Deed and the Trust Deed. Both actions concern Bishop's
rights in the House, and both actions asserted claims
to quiet title in the House. The federal court rejected
Bishop's quiet title claim because he failed to assert a
claim of title superior to that possessed by BANA and


Boyce, while the present action seeks to quiet title based
on the superior interest that Bishop now claims under
the Warranty Deed. Although Bishop knew of his alleged
superior title to a 50% interest in the House at the time he
filed the federal action, he failed to assert it in support of
his quiet title claim despite knowing that Boyce was poised
to conduct a trustee sale of Kellene's purported undivided
100% interest in the House pursuant to the Trust Deed.


¶ 13 Bishop could and should have asserted his claimed
superior right under the Warranty Deed—and his
claims for damages flowing from that superior right—in
conjunction with his quiet title claim against BANA and
Boyce in the federal action. Because he failed to do so, his
present claims against BANA and Boyce are barred by the
doctrine of claim preclusion. See Macris & Assocs., 2000
UT 93, ¶ 20, 16 P.3d 1214.


¶ 14 Bishop also challenges the district court's awards
of attorney fees to Inwest and Boyce, arguing that the
district court's summary judgment and dismissal rulings
were erroneous and therefore cannot support those fee
awards. Bishop also argues that Boyce, as a pro se attorney
litigant, is not entitled to attorney fees. See generally Salt
Lake Cnty. v. Butler, Crockett & Walsh Dev. Corp., 2013
UT App 30, ¶ 29 & n. 4, 297 P.3d 38 (discussing the “pro se
litigant” rule). We have concluded that the district court
properly disposed of all of Bishop's claims. Consequently,
we do not disturb the attorney fee awards on the basis of
any alleged impropriety in the underlying rulings. We also
note *582  that, although the district court awarded fees
to Boyce, Boyce entered a formal waiver of that award,
mooting any potential violation of the pro se litigant rule.
Accordingly, we affirm the district court's attorney fee
award in favor of Inwest. Further, because Inwest was
awarded its attorney fees below and has prevailed on
appeal, we also grant its request for reasonable attorney
fees incurred on appeal. See Golden Meadows Props., LC
v. Strand, 2010 UT App 258, ¶ 13, 241 P.3d 371 (“When a
party who received attorney fees below prevails on appeal,
the party is also entitled to fees reasonably incurred on
appeal.” (citation and internal quotation marks omitted)).


¶ 15 For these reasons, we affirm the district court's entry
of summary judgment on Bishop's claims against Inwest
and the court's dismissal of Bishop's claims against BANA
and Boyce. We also award Inwest its reasonable attorney
fees incurred on appeal, and we remand this matter to the



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028072908&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028072908&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000631751&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000631751&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000631751&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019504979&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019504979&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019504979&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028072908&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291285773&pubNum=0101581&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000631751&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000631751&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029792297&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029792297&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029792297&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023145543&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023145543&pubNum=0004645&originatingDoc=Ib1a829b51e9711e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)





Bishop v. Inwest Title Services, Inc., 336 P.3d 578 (2014)


766 Utah Adv. Rep. 5, 2014 UT App 189


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4


district court for a determination of the amount of those
fees.


All Citations


336 P.3d 578, 766 Utah Adv. Rep. 5, 2014 UT App 189


Footnotes
1 The Honorable Pamela T. Greenwood and Russell W. Bench, Senior Judges, sat by special assignment as authorized


by law. See generally Utah Code Jud. Admin. R. 11–201(6).


2 This Amended Memorandum Decision replaces the Memorandum Decision issued June 12, 2014, Bishop v. Inwest
Title Services, 2014 UT App 134. The amended decision omits the original footnote 8 and makes attendant changes to
paragraph 14 of the text to address an issue raised in both a petition for rehearing and an unopposed motion to delete
the footnote.


3 We refer to Kellene Bishop by her first name throughout this memorandum decision for purposes of clarity and ease
of reference.


4 The bankruptcy filing stated that the House was jointly owned by Bishop and Kellene and had a secured claim associated
with it. The filing also stated that the debt secured by the Trust Deed and note was Kellene's obligation.


5 Boyce's trustee sale of the House occurred on September 30, 2013.


6 The district court also determined that Bishop's claims against Inwest are barred by judicial estoppel, but because we
affirm on other grounds, we need not address that basis for the summary judgment order.


7 Bishop asserts that the district court's finding improperly resolved a disputed question of material fact. However, in
the context of its summary judgment ruling, the district court's determination that Bishop had, at the least, constructive
knowledge of his claims against Inwest in March 2006 is more accurately characterized as a legal ruling based on the
undisputed facts surrounding the execution and recording of the Warranty Deed and the Trust Deed. See Pioneer Builders
Co. of Nev. v. K D A Corp., 2012 UT 74, ¶ 21, 292 P.3d 672 (implying that summary judgment is appropriate where
“the undisputed facts ... establish that [a party] had constructive notice”). Bishop does not argue that the district court's
constructive knowledge determination is not correct as a matter of law. Nor does he point to any record evidence that
would have created a genuine issue of material fact on the question of whether he knew or should have known of the
existence of his claims against Inwest.


8 Bishop has not challenged the legal conclusion that the district court drew from its determination that he should have
known of the existence of his claims against Inwest at the time he filed for bankruptcy—that those claims remain the
property of the bankruptcy estate. See, e.g., Anderson v. Acme Mkts., Inc., 287 B.R. 624, 629 (E.D.Pa.2002) (stating that
unscheduled causes of action remain the property of the bankruptcy estate). We therefore assume, without deciding,
that the district court correctly applied the law.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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5 P.3d 649
Supreme Court of Utah.


Randy P. BRADBURY and Dawn
Bradbury, Plaintiffs and Appellees,


v.
Phil VALENCIA and Opal Valencia,


Defendants and Appellants.
Perry City, Intervenor.


No. 981722.
|


June 9, 2000.


Landowners sought injunction to prevent defendant
landowners from interfering with plaintiffs' use
of disputed right-of-way, defendants counterclaimed,
alleging plaintiffs unlawfully pulled out a fence post
on defendants' property, and city intervened, seeking
declaration of a public roadway. The District Court,
Brigham City Department, Gordon J. Low, J., granted
summary judgment for plaintiffs on the injunction claim.
Defendant landowners appealed. The Supreme Court,
Wilkins, J., held that: (1) the summary judgment order
was not a “final order” that was appealable, because
defendant's counterclaim and intervenor city's claim were
pending, and (2) no exception to the final judgment rule
was applicable.


Appeal dismissed.


Attorneys and Law Firms


*650  Jack H. Molgard, Brigham City, for plaintiffs.


Kevin McGaha, Brigham City, for defendants.


Jeff R. Thorne, Brigham City, for intervenor.


Opinion


WILKINS, Justice:


¶ 1 Phil and Opal Valencia appeal the trial court's
order granting Randy and Dawn Bradbury's motion for
summary judgment. We conclude we lack jurisdiction
because the Valencias have not appealed from a final order
and no exception to the final judgment rule has been


met. We therefore dismiss the appeal without reaching the
merits.


BACKGROUND


¶ 2 In September 1996, the Bradburys filed a complaint


against the Valencias. 1  The complaint alleged that the
Bradburys had a legal right-of-way along a road that
ran next to their house and land. The complaint further
alleged that the Valencias, who owned the land along the
west side of the road, were fencing off the road in an
attempt to close the road, and were generally interfering
with the Bradburys' legal use of the road. The complaint
asked the trial court for an injunction preventing the
Valencias from blocking or interfering with the Bradburys'
use of the road. The complaint also requested actual and
punitive damages and attorney fees and costs.


¶ 3 The Valencias filed a counterclaim alleging that the
Bradburys unlawfully pulled out a fence post on the
Valencias' property. The Valencias sought $150 in actual
damages, $10,000 in punitive damages, attorney fees, and
court costs.


¶ 4 Perry City then filed a motion to intervene. It sought
to have the property declared a public roadway.


¶ 5 Following a motion, the trial court issued a temporary
injunction enjoining the Valencias from blocking the road
and right-of-way pending the court's decision, and it
granted Perry City's motion to intervene. After discovery
was conducted, the Bradburys filed a motion for summary
judgment, which the Valencias opposed.


¶ 6 The trial court then heard oral arguments on the
motion for summary judgment. The trial court issued
a memorandum decision and announced that it was
granting the Bradburys' motion for summary judgment.


The Valencias then filed a motion for reconsideration. 2


¶ 7 After denying the Valencias' motion for
reconsideration, the trial court issued three documents.
First, the court entered an order granting the Bradburys'
motion for summary judgment. The court concluded
the Bradburys were entitled to an injunction enjoining
the Valencias from blocking or interfering with their
use of the disputed right-of-way, and granted the
injunction. The court addressed neither the Valencias'
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counterclaim nor Perry City's intervening claim in its
summary judgment order. Second, the court issued an
order amending its summary judgment to allow the
Valencias a full thirty days to appeal the summary
judgment order. Third, the court entered a memorandum
decision discussing its reasons for denying the Valencias'
motion for reconsideration. The Valencias now appeal the
trial court's order granting summary judgment.


ANALYSIS


[1]  [2]  [3]  ¶ 8 Both the Bradburys and the Valencias
present this appeal as an appeal of right taken from
a final order under section 78–2–2(3)(j) of the Utah


Code. 3  However, “acquiescence *651  of the parties is
insufficient to confer jurisdiction on the court, and a lack
of jurisdiction can be raised by the court or either party
at any time.” A.J. Mackay Co. v. Okland Constr. Co.,
817 P.2d 323, 325 (Utah 1991). Where an appeal is not
properly taken, this court lacks jurisdiction and we must
dismiss. See id.


[4]  [5]  [6]  ¶ 9 An appeal is improper if it is taken from
an order or judgment that is not final, see Utah R.App. P.
3(a), unless it fits within an exception to the final judgment
rule. See A.J. Mackay, 817 P.2d at 325. For an order or
judgment to be final, it “ ‘must dispose of the case as to
all the parties, and finally dispose of the subject-matter of
the litigation on the merits of the case.’ ” Kennedy v. New
Era Indus., Inc., 600 P.2d 534, 536 (Utah 1979) (citations
omitted). In other words, a judgment is final when it “ends
the controversy between the parties litigant.” Id.


¶ 10 This court has consistently upheld the final
judgment rule. See, e.g., A.J. Mackay, 817 P.2d at 325–
26 (dismissing appeal because counterclaim remained
pending before trial court); Kennedy, 600 P.2d at 535–37
(dismissing appeal because cross-claim remained pending
before trial court). To be final, the trial court's order
or judgment must dispose of all parties and claims to
an action. Recently we held that a trial court must even
determine attorney fee awards before a judgment is final.
See ProMax Dev. Corp. v. Raile, 2000 UT 4, ¶ 15, 998 P.2d


254. 4


¶ 11 In this case, the order granting the Bradburys' motion
for summary judgment was not a final order because the
Valencias' counterclaim and Perry City's intervening claim


remain pending before the trial court. Therefore, under
the final judgment rule, we do not have jurisdiction over
this appeal because the Valencias are not appealing from
a final order or judgment.


[7]  [8]  ¶ 12 However, orders and judgments that are
not final can be appealed if such appeals are statutorily
permissible, see In re Southern Am. Ins. Co., 930 P.2d 276,
278–79 (Utah Ct.App.1996), if the appellate court grants
permission under rule 5 of the Utah Rules of Appellate
Procedure, see A.J. Mackay, 817 P.2d at 325, or if the
trial court expressly certifies them as final for purposes
of appeal under rule 54(b) of the Utah Rules of Civil


Procedure, see id. 5  We therefore next examine whether
the Valencias' appeal falls under an exception to the final
judgment rule.


¶ 13 No statute grants an exception to the final judgment
rule in this particular case, nor have the Valencias
appealed an interlocutory order by following the steps
outlined in rule 5 of the Utah Rules of Appellate
Procedure. Therefore, neither of these exceptions applies
to this appeal.


¶ 14 However, it appears from the Valencias' brief that
they may have intended the trial court to enter a rule
54(b) certification to allow them to appeal the summary
judgment order. In their brief, the Valencias *652
explain, “[T]he trial court, being advised of the remaining
counterclaim at the status hearing September 24, 1998,
certified the issue here on appeal by its ‘Order’ dated
October 2, 1998, allowing defendants to re-institute their
appeal.” However, the October 2, 1998 order from the trial
court did not certify the Valencias' appeal as required by
rule 54(b). Instead, the October 2 order simply amended,
nunc pro tunc, the date of its summary judgment order
from September 14 to October 2 to allow the Valencias a
full thirty days to file their appeal. As such, the October
2 order does not make “an express determination by the
court that there is no just reason for delay,” Utah R. Civ.
P. 54(b), nor does it make “an express direction for the
entry of judgment,” id., as required by rule 54(b). For
these reasons, we conclude the Valencias' appeal is not


proper under rule 54(b). 6  As a result, we lack jurisdiction
to review the Valencias' appeal and accordingly dismiss.


CONCLUSION
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¶ 15 The summary judgment order was not a final order.
For that reason, and because this appeal does not fall
within an exception to the final judgment rule, we dismiss
this case for lack of jurisdiction.


¶ 16 The appeal is dismissed.


¶ 17 Chief Justice HOWE, Associate Chief Justice
RUSSON, Justice DURHAM, and Justice DURRANT
concur in Justice WILKINS' opinion.


All Citations


5 P.3d 649, 397 Utah Adv. Rep. 7, 2000 UT 50


Footnotes
1 The original complaint was filed against only Phil Valencia. Upon learning that Mr. Valencia owned the disputed property


jointly with Opal Valencia, the Bradburys amended their complaint to join Ms. Valencia as a defendant to the action.


2 Before the Valencias filed their motion for reconsideration, the trial court drafted an order granting summary judgment,
but that order was never entered.


3 Section 78–2–2(3)(j) provides:
(3) The Supreme Court has appellate jurisdiction, including jurisdiction of interlocutory appeals, over:
(j) orders, judgments, and decrees of any court of record over which the Court of Appeals does not have original
appellate jurisdiction.


Utah Code Ann. § 78–2–2(3)(j) (1996).


4 Various problems would arise if we decided cases before the trial court issued a final order or judgment. For example,
rule 54 of the Utah Rules of Civil Procedure grants trial courts authority to revise an order or decision at any time before
a final judgment is entered:


[A]ny order or other form of decision, however designated, which adjudicates fewer than all the claims or the rights
and liabilities of fewer than all the parties shall not terminate the action as to any of the claims or parties, and the
order or other form of decision is subject to revision at any time before the entry of judgment adjudicating all the
claims and the rights and liabilities of all the parties.


Utah R. Civ. P. 54(b); see also U.P.C., Inc. v. R.O.A. Gen., Inc., 1999 UT App 303, ¶¶ 54–56, 990 P.2d 945 (concluding
trial court had power to revise its summary judgment order under rule 54(b) because previous order was not final
order). Obviously, our judicial system would not work well if the trial court could revise an order or judgment after the
parties had appealed it to our court. For that reason, among others, we generally require that appeals to this court be
from final orders and judgments.


5 Rule 54(b) certifications must comply with the rule's requirements. See Utah R. Civ. P. 54(b); Kennecott Corp. v. Utah
State Tax Comm'n, 814 P.2d 1099, 1100–05 (Utah 1991); Pasquin v. Pasquin, 1999 UT App 245, ¶¶ 12–13, 988 P.2d
1, cert. denied, 994 P.2d 1271 (Utah 2000); In re J.W., 950 P.2d 939, 940 (Utah Ct.App.1997) (per curiam).


6 We address neither whether the trial court's summary judgment order is eligible for rule 54(b) certification nor whether
this appeal may properly be sought under rule 5.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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284 P.3d 622
Supreme Court of Utah.


Nadine GILLMOR, Petitioner and Appellant,
v.


FAMILY LINK, LLC, David K. Richards, Barry
Todd Miller, Joan Ellen Miller, Doug Carl Dohring,


Laurie Ann Dohring, Kenneth W. Macey, and
Robin A. Macey, Respondents and Appellees.


No. 20100120.
|


June 29, 2012.


Synopsis
Background: Landowner brought public condemnation
and highway-by-public-use action against neighbors for
access to roads over neighbor's property. The Third
District Court, Silver Summit Department, Robert K.
Hilder, J., found that landowner's claims were barred
by res judicata, and imposed sanctions. Landowner
appealed, and neighbors cross-appealed. The Court of
Appeals, Bench, Senior Judge, 224 P.3d 741, affirmed
the trial court's ruling. Landowner petitioned for writ of
certiorari.


Holdings: The Supreme Court, Parrish, J., held that:


[1] claim preclusion did not apply to bar landowner's
highway-by-public-use and public condemnation claims,
and


[2] sanctions against landowner's attorney were not
appropriate.


Reversed and remanded.


Attorneys and Law Firms


*624  Bruce R. Baird, Dallis A. Nordstrom, Salt Lake
City, for appellant.


Keith W. Meade, Bradley M. Strassberg, Salt Lake City,
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On Certiorari to the Utah Court of Appeals.


Justice PARRISH, opinion of the Court:


INTRODUCTION


¶ 1 Petitioner Nadine Gillmor appeals the dismissal of her
2007 suit and the imposition of rule 11 sanctions against
her attorney. The district court dismissed Ms. Gillmor's
suit, holding that her highway-by-public-use and public
condemnation claims were barred by the claim preclusion
branch of res judicata. The district court also imposed
sanctions against Ms. Gillmor's attorney under rule 11(b)
(2) of the Utah Rules of Civil Procedure for bringing
an unsupported claim. A majority of the Utah Court
of Appeals affirmed. We hold that Ms. Gillmor's claims
were not barred by res judicata. Therefore, we vacate the
imposition of sanctions and remand for adjudication of
Ms. Gillmor's suit on the merits.


*625  BACKGROUND


¶ 2 This dispute centers around two roads that run
across land historically owned by the Richards family:
the Perdue Creek Road and the Neil Creek Road.
These roads connect Nadine Gillmor's land to the Weber


County Highway. 1  The Richards family property has
been subdivided and sold several times since the original
dispute began. The Maceys, their company Family Link,
and the remaining defendants (collectively, Defendants)
currently own the land over which the two disputed roads
run.


¶ 3 In 1984, Ms. Gillmor's now deceased husband, Frank
Gillmor, brought an action against the Richards family,
seeking access to the two roads connecting the Gillmor
property to the Weber Canyon Highway. Specifically,
Mr. Gillmor claimed a private easement in the roads or,
alternatively, claimed an irrevocable license across the
roads. The parties voluntarily dismissed the case with
prejudice in 1985 when Mr. Gillmor and Mr. Richards
entered into settlement agreement (Settlement Agreement
or Agreement). The Agreement purported to give the
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Gillmors a limited private easement over the Perdue Creek
Road and only limited access over the Neil Creek Road.


¶ 4 In 2001, Ms. Gillmor brought suit against the
Maceys, who had acquired the Richards' land, seeking
to interpret and enforce the terms of the 1985 Settlement
Agreement. Specifically, Ms. Gillmor alleged that she
and her children had private access to both roads under
the Settlement Agreement. Following a bench trial, the
district court entered extensive factual findings, which
focused on the Gillmors' private use of the roads since
Frank Gillmor's acquisition of the Gillmor property
in 1969, the language of the Agreement granting the
Gillmors a private easement in the roads, and the intent of
Mr. Gillmor and Mr. Richards at the time they executed
the Agreement. The district court held that the Agreement
granted Ms. Gillmor a private easement over the Perdue
Creek and Neil Creek Roads, but that this right did
not extend beyond Mr. Gillmor's immediate family and
invitees. The district court also held that the easement
would run with the land. On appeal, the Utah Court of
Appeals affirmed in part and reversed in part. The court
of appeals held that the Agreement granted Ms. Gillmor
a limited private easement over the roads, but that the
easement did not run with the land and would not pass
on to her children from a prior marriage because the
Agreement limited access to those within “the first degree
of consanguinity” with Frank Gillmor. Gillmor v. Macey,
2005 UT App 351, ¶ 21, 121 P.3d 57 (alteration omitted).


¶ 5 In 2007, Ms. Gillmor initiated the current litigation.
Ms. Gillmor brought two claims for access over the Perdue
Creek and Neil Creek Roads. First, Ms. Gillmor asserted
that the roads were subject to condemnation for a public
access easement under section 78–34–1(3) of the Utah


Code. 2  Second, Ms. Gillmor asserted that the roads had
been continuously used as public thoroughfares for a
period of ten years, and were thus dedicated to public use
as a “highway by use” under Utah Code section 72–5–
104. Specifically, Ms. Gillmor's complaint alleged that the
general public had used both of the disputed roads for at
least ten years, that the roads are public thoroughfares,
and that the prior landowners had not attempted to limit
the public's use. The complaint further alleged that the
roads “appear in various maps and surveys dating back
to the 19th Century and were utilized by travelers on
their way over the mountain including to and from bars,
brothels, coal mines, farms and other businesses.” The
complaint also alleged that “[a]dditional evidence of the


history and public use of this road exists in the form
of ‘sweet heart’ carvings on the trees dating back to the
1950[s].”


¶ 6 Defendants moved to dismiss Ms. Gillmor's complaint
based on the claim preclusion branch of res judicata
and judicial estoppel grounds. Defendants also argued
that Ms. Gillmor had no private right of condemnation.
*626  The district court granted the motion based


on res judicata, holding that the doctrine of claim
preclusion barred both the highway-by-public-use and
public condemnation claims (collectively, public highway
claims). The court denied Defendants' motion to dismiss
on the basis of judicial estoppel and declined to reach
Defendants' argument that Ms. Gillmor had no private
right of condemnation.


¶ 7 Defendants also requested sanctions against Ms.
Gillmor and her attorney pursuant to rule of 11 of


the Utah Rules of Civil Procedure. 3  The district court
obliged, imposing sanctions on Ms. Gillmor's attorney
under rule 11(b)(2) for filing a claim without a basis in
law, but the court declined to impose sanctions against
Ms. Gillmor under rule 11(b)(1) for filing a claim for an
improper purpose. Ms. Gillmor appealed the dismissal
of her complaint and the imposition of rule 11(b)(2)
sanctions, and Defendants cross-appealed the district
court's denial of sanctions under rule 11(b)(1). A majority
of the Utah Court of Appeals affirmed the district court's
decision. Gillmor v. Family Link, LLC, 2010 UT App 2, ¶¶
21–22, 224 P.3d 741.


¶ 8 Ms. Gillmor filed a petition for certiorari, which we
granted. We have jurisdiction under section 78A–3–102(3)
(a) of the Utah Code.


STANDARD OF REVIEW


[1]  [2]  [3]  ¶ 9 “On certiorari, we review the decision of
the court of appeals for correctness, giving no deference
to its conclusions of law.” Richards v. Brown, 2012 UT
14, ¶ 12, 274 P.3d 911 (internal quotation marks omitted).
Whether a claim is barred by res judicata is a question
of law that we review for correctness. Allen v. Moyer,
2011 UT 44, ¶ 5, 259 P.3d 1049. While we generally adopt
a three-tiered approach for evaluating the imposition or
denial of rule 11 sanctions, the ultimate conclusion as to
whether rule 11 was violated is a legal conclusion that we
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review for correctness. See Morse v. Packer, 2000 UT 86,
¶¶ 16, 26, 15 P.3d 1021.


ANALYSIS


I. MS. GILLMOR'S PUBLIC HIGHWAY CLAIMS
ARE NOT BARRED BY RES JUDICATA


[4]  [5]  [6]  ¶ 10 This case involves the claim preclusion


branch of res judicata. 4  “ ‘Claim preclusion is premised
on the principle that a controversy should be adjudicated
only once.’ ” Allen v. Moyer, 2011 UT 44, ¶ 6 259 P.3d 1049
(quoting Mack v. Utah State Dep't of Commerce, 2009 UT
47, ¶ 29, 221 P.3d 194). In determining whether res judicata
bars a claim, we impose a three-part test:


First, both cases must involve the same parties or their
privies. Second, the claim that is alleged to be barred
must have been presented in the first suit or be one
that could and should have been raised in the first
action. Third, the first suit must have resulted in a final
judgment on the merits.
Mack, 2009 UT 47, ¶ 29, 221 P.3d 194 (internal
quotation marks omitted). The second prong is often
the most contested element of the claim preclusion
analysis. See, e.g., id.; Macris & Assocs., Inc. v. Neways,
Inc., 2000 UT 93, ¶ 21, 16 P.3d 1214. And the second
prong is the only one at issue in this case. The parties all
agree that both cases involve the same parties and their
privies and that the first suit resulted in a final judgment


on the merits. 5  But the parties dispute whether *627
Ms. Gillmor's public highway claims “could and should
have been raised in the first action.”


¶ 11 Both the district court and the court of appeals
held that Ms. Gillmor's public highway claims could and
should have been brought in either the 1984 or 2001
actions. Gillmor v. Family Link, LLC, 2010 UT App 2,
¶¶ 13, 21, 224 P.3d 741. The court of appeals noted Ms.
Gillmor's concession that the public highway claims could
have been raised previously and accordingly held that the
claims should have been brought in the earlier cases. Id.
¶ 13. Defendants urge us to adopt the court of appeals'
view. But Ms. Gillmor argues that even though the public
use claims could have been brought in the prior litigation,
it is not clear that she should have brought the claims.
Specifically, Ms. Gillmor argues that she was not required


to bring the claims in her prior suits because her current
highway-by-public-use and public condemnation claims
are legally and factually distinct from the private easement
claims at issue in those prior suits. We agree with Ms.
Gillmor.


[7]  ¶ 12 In Mack, we discussed the evolution of our
jurisprudence regarding the claim preclusion branch of res
judicata. 2009 UT 47, ¶ 30, 221 P.3d 194. We noted that we
had previously utilized a “state of facts” test to determine
whether res judicata precluded a claim, but that “[m]ore
recently ... we have moved toward the transactional theory
of claim preclusion espoused by the Restatement (Second)
[of Judgments].” Id. Under the “state of facts” test, the
“two causes of action are the same if they rest on the same
‘state of facts,’ and the evidence ‘necessary to sustain the
two causes of action’ is of the same kind or character.”
Id. (quoting Schaer v. State ex rel. Utah Dep't of Transp.,
657 P.2d 1337, 1340 (Utah 1983)). Under the transactional
test, the claims are the same if they “arise from the
same operative facts, or in other words from the same
transaction.” Id.


[8]  ¶ 13 Today, we fully embrace the Restatement's
transactional test. Under this formulation, “[r]ather
than resting on the specific legal theory invoked,
[claim preclusion] generally is thought to turn on
the essential similarity of the underlying events giving
rise to the various legal claims.” Id. (first alteration
in original) (internal quotation marks omitted). Thus,
the transactional theory contemplates a variety of
considerations, including whether the underlying facts
are related in time, space, origin, or motivation.
RESTATEMENT (SECOND) OF JUDGMENTS §
24(2) (1982). In many ways, the Restatement's
transactional theory relies, in part, on the underlying
“state of facts” because it considers the facts and events
giving rise to the legal claims. Therefore, our prior cases
embracing the “state of facts” test remain good law to
the extent that they are consistent with the Restatement's
transactional test.


[9]  [10]  [11]  ¶ 14 Under the transactional test, “[c]laims
or causes of action are the same as those brought or that
could have been brought in the first action if they arise
from the same operative facts, or in other words from
the same transaction.” Mack, 2009 UT 47, ¶ 30, 221 P.3d
194. The phrase transaction or a series of transactions
“connotes a natural grouping or common nucleus
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of operative facts.” RESTATEMENT (SECOND) OF
JUDGMENTS § 24 cmt. b. Additionally, determinations
of whether a certain factual grouping constitutes a
transaction or series of transactions should be made
“pragmatically, giving weight to such considerations as
whether the facts are related in time, space, origin, or
motivation, whether they form a convenient trial unit,
and whether their treatment as a unit conforms to the
parties' expectations or business understanding or usage.”
Id. § 24(2). We recognize these considerations as a useful
set of tools to aid courts in determining whether res
judicata bars a claim. But we emphasize that “no single
factor is determinative.” Id. § 24 cmt. b. Therefore, every
consideration need not be addressed or considered in every
case.


*628  ¶ 15 Our prior cases applying the doctrine of claim
preclusion have often looked to similar considerations as
those recognized in the Restatement's transactional test.
For example, in Schaer v. State ex rel. Utah Department
of Transportation, we held that res judicata did not apply
because “[t]he two causes of action rest[ed] on a different
state of facts and evidence of a different kind or character
[was] necessary to sustain the two causes of action.” 657
P.2d at 1340. We went on to note that “the evidence
of the two causes of action relate[d] to the status of the
property in two completely different and separate time
periods.” Id. Thus, Schaer considered the origin of the
claims based on the underlying facts, the ease of trial
convenience, and whether the facts underlying the claims
were similar in time and space. While Schaer purported to
adopt the “state of facts” test, Schaer is instructive because
its pragmatic approach actually relied on many of the
same factors adopted by the Restatement's transactional
test.


¶ 16 The facts of Schaer are similar to those in the instant
case. In Schaer, a landowner requested severance damages
in a 1967 condemnation action, arguing that his remaining
private property was effectively landlocked. Id. at 1338.
The court agreed, holding that there was no reasonable
access to the landowner's property and awarding him
severance damages for his loss. Id. at 1338–39. More
than ten years later, the landowner brought another claim
regarding the same property, arguing that a road leading
in and out of his property was a public thoroughfare.
Id. at 1339. The State objected, arguing that res judicata
precluded his claim because the trial court had previously
determined in the original 1967 action that there was no


reasonable access to the plaintiff's property and that the
road at issue had been addressed in the initial action. Id.
On appeal, we held that res judicata did not preclude the
plaintiff landowner's public thoroughfare claim because
“the evidence of the two causes of action relate[d] to the
status of the property in two completely different and
separate time periods.” Id. at 1340. In other words, the
two causes of action did not arise from the same nucleus of
operative facts. Accordingly, we held that claim preclusion
did not bar the landowner's public thoroughfare claim. Id.


[12]  ¶ 17 Similarly, in this case, Ms. Gillmor's 1984
and 2001 claims for a private easement did not arise
from the same nucleus of operative facts as her current
highway-by-public-use and public condemnation claims.
The prior claims and the current claims involve a dispute
regarding the same roads. However, there is no common
nucleus of operative facts between the claims because,
as in Schaer, “the two causes of action relate[ ] to the
status of the property in two completely different and
separate time periods.” Id. In the 1984 and 2001 actions,
the facts that gave rise to the Gillmors' private easement
claim included Frank Gillmor's private use of the roads
dating back to his acquisition of the Gillmor property
in 1969, the allegation that the Gillmor property was
landlocked, and the 1985 Settlement Agreement allowing
the Gillmors private access to the roads. In contrast,
Ms. Gillmor's complaint in this case alleges that the
general public used the roads dating back to the 1800s,
that the roads were public thoroughfares, and that none
of the landowners attempted to limit their public use.
Ms. Gillmor's complaint alleges that the roads “appear
in various maps and surveys dating back to the 19th
Century and were utilized by travelers on their way over
the mountain including to and from bars, brothels, coal
mines, farms and other businesses.” She also alleges that
“[a]dditional evidence of the history and public use of this
road exists ... dating back to the 1950[s].” Thus, while the
highway-by-public-use and public condemnation claims
could have been brought in the prior actions, the Gillmors
were not required to bring the claims in the 1984 or 2001
suits because the underlying facts giving rise to the claims
arise from actions of different parties in different periods
of time.


[13]  ¶ 18 Additionally, the prior private easement claims
and the current public highway claims do not share a
common origin. Ms. Gillmor's 1984 and 2001 private
easement claims originated from the Gillmors' private



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291285773&pubNum=0101581&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291285773&pubNum=0101581&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291285773&pubNum=0101581&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291285773&pubNum=0101581&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&pubNum=661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&fi=co_pp_sp_661_1340&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1340

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&pubNum=661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&fi=co_pp_sp_661_1340&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_1340

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107661&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)





Gillmor v. Family Link, LLC, 284 P.3d 622 (2012)


711 Utah Adv. Rep. 18, 2012 UT 38


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5


use of the road, the landlocked nature  *629  of the
Gillmor property, and the resulting Settlement Agreement
between the Gillmors and the Richards. In contrast,
the current claims originate from over a hundred years
of alleged public use by members of the public. The
Gillmors' private use of the road, standing alone, would


not be evidence of public use. 6  Thus, there is no common
nucleus of operative facts between Ms. Gillmor's prior
private easement claim and her current claim that the
roads were public thoroughfares.


[14]  [15]  ¶ 19 And the claims would not have formed
a convenient trial unit. Ms. Gillmor's current public
highway claims are legally and factually distinct from
the claims advanced in the earlier suits. In an action
for private easement, a party “must establish a use that
is open, notorious, adverse, and continuous for at least
twenty years.” Edgell v. Canning, 1999 UT 21, ¶ 8, 976 P.2d
1193. But to establish that a highway has been abandoned
to the public use, the party must show that “it has been
continuously used as a public thoroughfare for a period of
10 years.” UTAH CODE § 72–5–104(1)(a). Notably, Mr.
and Ms. Gillmors' private use of the road subsequent to
settlement of the 1984 claim would not be admissible to
establish a claim of public use because “[i]ndividuals with a
private right to use a road ... are not [considered] members
of the public” for purposes of establishing a highway by
public use. Utah Cnty. v. Butler, 2008 UT 12, ¶ 19, 179
P.3d 775 (internal quotation marks omitted). Thus, the
prior private easement claims and current public highway
claims do not form a convenient trial unit because there is
no significant overlap in the facts, witnesses, or evidence
necessary to establish them.


¶ 20 Defendants focus on the fact that the motivation
underlying the two claims is the same, primarily that the
Gillmors seek access to the road. The court of appeals
found this argument persuasive, noting that “[a]ll three
suits have had an identical motivation calculated to
obtain a common goal: use of roads over the Richards
property in order to more easily access the Gillmor
property.” Gillmor, 2010 UT App 2, ¶ 13, 224 P.3d 741.
We disagree. The motivations are actually distinct. The
motive underlying the earlier suits was a desire for private,
exclusive access to a private road. In contrast, the motive
for the current suit is for a public right-of-way that is
accessible to all members of the public with no right of
exclusion. Moreover, while the motivation of the parties
is a relevant factor, “no single factor is determinative” in


determining whether a claim should have been brought.
RESTATEMENT (SECOND) [OF JUDGMENTS] § 24
cmt. b.


[16]  ¶ 21 Finally, it is important to take into account the
reasonable expectations of the parties. While the Richards
family and their successors may have believed that the
legal dispute with the Gillmors had been resolved by the
prior suits, they could not have reasonably expected that
they would be immune from all public claims regarding
these roads. Similarly, they could not have reasonably
believed that all members of the general public, including
the Gillmors, would be precluded from making a public
claim to these roads.


¶ 22 Having considered these factors, we conclude that the
doctrine of claim preclusion does not bar Ms. Gillmor's
highway-by-public-use and public condemnation claims
because they do not arise from the same common nucleus
of operative facts as the prior private easement claims.
The claims would not form a convenient trial unit because
there is no significant overlap between the evidence
necessary to establish the claims. Indeed, the relevant facts
are distinct in both time and origin because Ms. Gillmor's
current claims originate from public use of the roads
dating back to the 1800s, while her prior private easement
claims originated from Mr. Gillmor's need for access and
his private use of the roads beginning in 1969. While both
the prior and current claims focus on the same physical
location, that alone does *630  not compel a finding that
claim preclusion bars the current claim.


¶ 23 We hold that Ms. Gillmor's claims in this suit do
not arise from the same transaction as those brought in
the 1984 and 2001 suits. While the current claims were
factually available at the time of the prior suits, Ms.
Gillmor was not required to bring them because they do
not arise from the same common nucleus of operative
facts. Therefore, res judicata does not bar Ms. Gillmor's


claims. 7


II. RULE 11 SANCTIONS
WERE NOT APPROPRIATE


[17]  ¶ 24 Rule 11 permits the imposition of sanctions
when an attorney fails to make a reasonable inquiry
to ensure that the complaint is “warranted by existing
law or by a nonfrivolous argument for the extension,
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modification, or reversal of existing law.” UTAH R.
CIV. P. 11(b)(2), (c). The district court awarded sanctions
against Ms. Gillmor's attorney under rule 11(b)(2) for
filing claims that were barred by the doctrine of res
judicata. Because we conclude that Ms. Gillmor's claims
were not barred by res judicata, we have reversed the legal
basis for the award of rule 11 sanctions. We accordingly
vacate the district court's imposition of rule 11 sanctions.


CONCLUSION


¶ 25 Ms. Gillmor's public highway claims are not barred
by res judicata. We therefore reverse and remand for
adjudication of Ms. Gillmor's claims on the merits and
vacate the district court's imposition of rule 11 sanctions.


Justice PARRISH authored the opinion of the Court, in
which Chief Justice DURRANT, Associate Chief Justice
NEHRING, Justice DURHAM, and Justice LEE joined.


All Citations


284 P.3d 622, 711 Utah Adv. Rep. 18, 2012 UT 38


Footnotes
1 There is some dispute as to whether the Gillmor property is landlocked. However, that dispute is not relevant to this case


and we therefore do not address it.


2 This statute has since been renumbered as section 78B–6–501.


3 Rule 11 enables parties to request the imposition of sanctions on another party. UTAH R. CIV. P. 11(c)(1)(A). Rule
11 authorizes sanctions against parties who file a complaint for “any improper purpose, such as to harass or to cause
unnecessary delay” or any person who files a complaint in which “the claims ... are [not] warranted by existing law or
by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law.”
Id. 11(b)(1)-(2).


4 “The doctrine of res judicata embraces two distinct branches: claim preclusion and issue preclusion. Claim preclusion
corresponds to causes of action; issue preclusion corresponds to the facts and issues underlying causes of action.”
Mack v. Utah State Dep't of Commerce, 2009 UT 47, ¶ 29, 221 P.3d 194 (alterations omitted) (citation omitted) (internal
quotation marks omitted).


5 Ms. Gillmor contests the privity factor for the first time on appeal. Our appellate rules of procedure require that an
appellant's brief contain a “citation to the record showing that the issue was preserved in the trial court; or ... a statement
of grounds for seeking review of an issue not preserved.” UTAH R.APP. P. 24(a)(5)(A)-(B). Because Ms. Gillmor did not
preserve this claim, we do not address it. See, e.g., Donjuan v. McDermott, 2011 UT 72, ¶¶ 20–22, 266 P.3d 839.


6 “Individuals with a private right to use a road, such as adjoining property owners who may have documentary or
prescriptive rights to use the road, are not [considered] members of the public [for purposes of establishing public use],
nor are those who have been given permission to use a road.” Utah Cnty. v. Butler, 2008 UT 12, ¶ 19, 179 P.3d 775
(internal quotation marks omitted).


7 At oral argument, Defendants argued that Ms. Gillmor's highway-by-public-use claim may be moot because Summit
County has since vacated any public interest it may have had in the Perdue Creek and Neil Creek Roads. Assuming
this is true, Ms. Gillmor's highway-by-public-use claim may nevertheless present a live controversy because Ms. Gillmor
alleges that a private party may assert a residual interest in a public road that has been vacated. And Defendants concede
that Ms. Gillmor's other claim for public condemnation is not moot. We also note that Defendants never actually filed
a suggestion of mootness. Rule 37 of the Rules of Appellate Procedure states that “[i]t is the duty of each party at all
times during the course of an appeal or other proceeding to inform the court of any circumstances which have transpired
subsequent to the filing of the appeal or other proceeding which render moot one or more of the issues raised.” UTAH
R.APP. P. 37(a).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR11&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR11&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR11&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR11&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR11&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR11&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0236498601&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0220646701&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0103946801&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0354356201&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR11&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR11&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR11&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR11&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019504979&pubNum=4645&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003930&cite=UTRRAPR24&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026547374&pubNum=4645&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015198404&pubNum=4645&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003930&cite=UTRRAPR37&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003930&cite=UTRRAPR37&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003930&cite=UTRRAPR37&originatingDoc=Ic362d396c20e11e1b60ab297d3d07bc5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)






Haik v. Salt Lake City Corp., 567 Fed.Appx. 621 (2014)


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 1


567 Fed.Appx. 621
This case was not selected for


publication in the Federal Reporter.
Not for Publication in West's Federal Reporter.


See Fed. Rule of Appellate Procedure 32.1
generally governing citation of judicial decisions


issued on or after Jan. 1, 2007. See also Tenth
Circuit Rule 32.1. (Find CTA10 Rule 32.1)
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Mark C. HAIK and Raymond
A. Haik, Plaintiffs–Appellants,
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SALT LAKE CITY CORPORATION, a municipal


corporation; Town of Alta, a municipal corporation;
Jeffery T. Niermeyer, an individual; and John


Guldner, an individual, Defendants–Appellees.


No. 13–4050.
|


June 5, 2014.


Synopsis
Background: Property owners brought action against city,
alleging that city's continuing denial of water to property
was unlawful based on several new or newly discovered
facts. The United States District Court for the District
of Utah, Ted Stewart, J., 2013 WL 968141, dismissed
complaint. Property owners appealed.


Holdings: The Court of Appeals, Gregory A. Phillips,
Circuit Judge, held that:


[1] owners' due process claims against city were precluded
under doctrine of issue preclusion;


[2] allegations against city failed to state equal protection
claim;


[3] owners' civil conspiracy claims against city and town
were precluded under doctrine of claim preclusion; and


[4] owners' allegations against city and town failed to state
claim for fraudulent misrepresentation.


Affirmed.


Attorneys and Law Firms


*623  Paul R. Haik, Krebsbach and Haik, Minneapolis,
MN, for Plaintiff–Appellant.


Shawn E. Draney, Scott H. Martin, Rodney R. Parker, R.
Scott Young, Snow, Christensen & Martineau, David C.
Richards, Sarah Elizabeth Spencer, Christensen & Jensen,
P.C., Salt Lake City, UT, for Defendant–Appellee.


Before KELLY, HOLLOWAY *  and PHILLIPS, Circuit
Judges.


ORDER AND JUDGMENT **


GREGORY A. PHILLIPS, Circuit Judge.


This appeal marks just one chapter in an ongoing saga
over the municipal supply of water to property owned
by Mark and Raymond Haik in Alta, Utah. In 1996, the
Haiks sued the Town of Alta and Salt Lake City in an
attempt to force either or both municipalities to extend
water service to their lots. See Haik v. Town of Alta, No.
97–4202, 1999 WL 190717, at *1 (10th Cir. Apr. 5, 1999)
[hereinafter Haik I ]. The Haiks lost on summary judgment
and we affirmed on appeal, concluding that the Haiks
lacked an affirmative right to water and that Alta and
Salt Lake City had acted reasonably in refusing to supply
it. See generally id. Now the Haiks are before us again,
appealing the district court's dismissal of their newest
complaint, which alleges that Salt Lake City's continuing
denial of water is unlawful based on several new or newly
discovered facts. The issue is whether the Haiks' new
allegations state plausible claims for relief in light of the
preclusive effect of Haik I. They do not.


FACTS


1. Events Leading to Haik I
In 1994, the Haiks purchased four undeveloped lots in
the Albion Basin Subdivision, located at the top of the
Little Cottonwood Canyon, east of Salt Lake City, Utah.
The Haiks wanted to develop their lots but were unable
to do so because of inadequate water supply. At the
time, and apparently to this day, the Board of Health
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requires landowners to show an entitlement to 400 gallons
of water per day to receive a building permit. When
the *624  Haiks purchased their property, however, they
succeeded to a right to just 50 gallons of water per day
under a preexisting contract with the Little Cottonwood
Water Company. No other water rights came with the


property. 1


The Haiks nonetheless believed they were entitled to more
water because their lots fell within Alta's town limits.
They contacted Alta to arrange for water service, but
soon learned that Alta has no independent rights to
the water at issue. Instead, Alta purchases Salt Lake
City's surplus water according to an intergovernmental
agreement from 1976 (Water Supply Agreement). The
Water Supply Agreement grants Alta a good amount of
water to do with as it pleases, but it restricts Alta's ability
to extend water to properties outside then-existing town
limits without first receiving the consent of Salt Lake City.
The Albion Basin Subdivision falls outside the 1976 limits,
thereby necessitating Salt Lake City's pre-approval for
water service. Yet when the Haiks inquired, Salt Lake City
declined to consent to the extension of water service to
their lots. As a result, Alta denied the relevant building
permits, leaving the Haiks high and dry.


2. Haik I
The Haiks sued Alta and Salt Lake City, asserting
equal-protection claims against both municipalities. They
further asserted an unconstitutional “taking” claim
against Alta and alleged that Salt Lake City's refusal to
consent under the Water Supply Agreement violated the
implied covenant of good faith and fair dealing. They also
alleged that Alta had a municipal duty to provide water
to the Albion Basin because Alta annexed the subdivision
in 1981.


The district court rejected the Haiks' claims on summary
judgment. The court found that Alta had no obligation to
supply water to the Haiks because, even though Alta may
have had the physical ability to supply water to the Albion
Basin Subdivision, it lacked the legal ability to do so (at
least unilaterally) under the Water Supply Agreement. Put
another way, the only water truly “available” to Alta was
that granted by Salt Lake City.


Alta's annexation of the Albion Basin did not change this
reality. Even though a municipality owes a general duty


to supply water under the Utah Constitution, the district
court observed that this duty “presupposes that the water
to be supplied to inhabitants has already been lawfully
acquired by the municipality.” App. at 310. In this
instance, Alta had not acquired the right to supply water
outside its 1976 limits absent Salt Lake City's consent.
Further, the court said there was no unconstitutional
taking of the Haiks' property because the Haiks still had
in October of 1997 what they purchased in 1994: “lots
in Albion Basin Subdivision # 1 with appurtenant water
rights limited to 50 gallons per day per unit.” App. at 316.


The court similarly concluded that Salt Lake City's actions
were justified. Nothing compelled Salt Lake City to
consent to the supply of water beyond Alta's 1976 limits,
and Salt Lake City had no legal duty to supply water to
people outside its own city limits. Notably, the district
court did not believe that the Haiks could even *625
maintain an equal protection claim against Salt Lake City,
because the city's actions were proprietary rather than
administrative.


The Haiks appealed the district court's dismissal of the
equal-protection and taking claims. Haik I, 1999 WL
190717, at *2.


On appeal, we assumed the Haiks could maintain equal-
protection claims against both Alta and Salt Lake City
but emphasized that the interest in water for real-estate
development is not a fundamental right. Id. at *3. As
a result, Alta and Salt Lake City's actions were subject
to rational-basis review, meaning they only needed to be
“rationally related to a legitimate end.” Id. In our view,
the actions of both municipalities satisfied this standard.
Alta, for one, had good reason to deny water to the Haiks
since the town would have violated the Water Supply
Agreement had it extended water without Salt Lake City's
consent. See id. at *4. Salt Lake City, in turn, could
refuse consent under the Water Supply Agreement given
its legitimate interest in watershed preservation. See id.


The Haiks challenged Salt Lake City's stated preservation
interest, citing examples of other people in the area who
were receiving water. See id. At the time, it was indeed true
that Salt Lake City had consented to allow water to others
outside Alta's 1976 limits. See id. In those cases, however,
Salt Lake City had allowed water for snowmaking—one
of the uses listed in a 1991 city ordinance governing
new watershed permits, Ordinance 17.04.020. See id. We
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believed it was rational for Salt Lake City to determine
that uses listed in Ordinance 17.04.020 would not result in
significant harm to the watershed, whereas other new uses
outside the 1976 limits might. Id. As for the examples of
water use within Alta's 1976 limits, those did not require
Salt Lake City's consent and, to the extent the Haiks
challenged this feature of the Water Supply Agreement
itself, we saw nothing wrong with Salt Lake City's giving
Alta carte blanche to supply water within the 1976
limits but refusing to do so beyond. See id. at *5. The
municipalities had to draw the line somewhere in light of
their purported desire to curb harmful development. Id.


As for the Haiks' taking claim against Alta, it failed on
appeal for the same reasons announced by the district
court. See id. at *6–7. We too believed the Haiks retained
the “full ‘bundle’ of property rights” they had originally
purchased. See id.


3. The Haiks' Current Complaint
In their current 115–page complaint, the Haiks allege
several new or newly discovered facts:


Approved Change Applications. According to the current
complaint, Salt Lake City filed over a dozen applications
in the early 1990s to get approval from the State Engineer
to make certain changes in water use. The Haiks base
their new allegations on Change Application a16846 in
particular, in which Salt Lake City sought to change the
point of diversion and place of use for up to 15.75 acre-feet
of water annually to serve the Albion Basin Subdivision.
The Utah State Engineer approved the application in
1997 while Haik I was still pending. The Haiks allege this
resulted in two things: (1) Salt Lake City could provide
more than 400 gallons of water per day to each of the
Haiks' lots; and (2) the Albion Basin Subdivision became
a part of Salt Lake City's water “service area.” App. at 40,
¶ 164; App. at 42–43, ¶ 175. According to the complaint,
however, neither Salt Lake City nor Alta mentioned these
allegedly relevant facts during Haik I. Instead, the Haiks
say that they learned about the approved change *626
applications in 2007 after a neighbor came upon the
records.


Second Round of Permit Denials and Niermeyer Letter.
Upon learning of the State Engineer's approval of Change
Application a16846, the Haiks sought the necessary
development permits for a second time. Salt Lake City
and Alta authorities, including Alta Town Administrator


John Guldner, denied them once again. For this, the Haiks
partly blame Jeffry Niermeyer, the Director of Salt Lake
City's Department of Public Utilities, who told permitting
authorities that the Haiks were entitled to only 50 gallons
of water per day under the Little Cottonwood contract.
The Haiks claim this was a lie because, as Niermeyer knew,
the Little Cottonwood contract had long been defunct.
They allege that the real reason behind Niermeyer's letter
was Salt Lake City's longstanding promise to Alta that city
officials would use their “watershed management muscle”
to help Alta stop development in the area. App. at 22, ¶ 74.


Water Bills to the Albion Basin Subdivision. The Haiks
also allege that, since Haik I, they have discovered that
Salt Lake City has been billing a number of homes in
the Albion Basin Subdivision for water in unmetered
amounts. The Haiks claim this shows that Salt Lake City
is treating them differently from others within the Albion
Basin Subdivision without reason.


Salt Lake City's Approval of Water Supply to New Single–
Family Residences. The Haiks further allege that Salt Lake
City has repeatedly consented to supply water to similarly
situated people in the surrounding watershed canyons.
Some of the Haiks' alleged examples of differential
treatment predate Haik I, and some do not.


Current Claims. The Haiks seek to set aside the judgment
in Haik I based on Salt Lake City and Alta's alleged
concealment of the change applications. They also claim
that Salt Lake City and Alta misrepresented to the district
court in Haik I that no water was available to meet the
domestic requirements of the Haiks' lots. Additionally, the
Haiks raise the following substantive claims: (1) violation
of equal protection under 42 U.S.C. § 1983 against Salt
Lake City; (2) violation of equal protection under 42
U.S.C. § 1983 against Jeffry Niermeyer (in his personal
capacity); (3) violation of substantive due process under
42 U.S.C. § 1983 against Salt Lake City; (4) violation of
procedural due process under 42 U.S.C. § 1983 against Salt
Lake City; (5) misrepresentation against Salt Lake City,
Jeffry Niermeyer, Alta, and John Guldner; and (6) civil
conspiracy against Salt Lake City and Alta.


4. The District Court's Dismissal
After considering the Haiks' new allegations, the district
court granted the defendants' motion to dismiss under
Federal Rule of Civil Procedure 12(b)(6). See Haik v.
Salt Lake City Corp., No. 2:12–CV–997 TS, 2013 WL
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968141, at *1 (D.Utah Mar. 12, 2013). The Haiks' attempt
to set aside the judgment in Haik I failed because the
district court found that the alleged misconduct fell short
of the high standard for relief under Federal Rules of Civil
Procedure 60(d)(1) and 60(d)(3). See id. at *7–8. As for
the Haiks' newly alleged claims, the district court believed
that nothing of significance had changed since Haik I and
that the majority of the Haiks' claims had already been
decided. See id. at *7. Alternatively, the court concluded
that the Haiks' allegations were implausible. See id. at *8–
10.


DISCUSSION


On appeal, the Haiks argue that their new and improved
allegations state plausible *627  claims for relief. We
disagree. Nothing in the current complaint changes the
legal landscape or position of the parties since Haik I or
otherwise states a claim for relief. We discuss each of the
Haiks' newly alleged claims in turn, leaving until last our
discussion of their attempt to set aside the judgment in
Haik I.


1. Standard of Review Under Rule 12(b)(6)
We review de novo the dismissal of a complaint under
Rule 12(b)(6). Diversey v. Schmidly, 738 F.3d 1196, 1199
(10th Cir.2013). In doing so, we accept as true all well-
pleaded factual allegations. Schrock v. Wyeth, Inc., 727
F.3d 1273, 1280 (10th Cir.2013) (internal quotation marks
omitted). We then ask whether the complaint contains
“enough facts to state a claim to relief that is plausible on
its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127
S.Ct. 1955, 167 L.Ed.2d 929 (2007). “A claim has facial
plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Ashcroft
v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d
868 (2009).


1. Preclusion
This case is unusual in that it follows a previous lawsuit
involving several of the same parties, many similar
allegations, and the same principal demand for relief.
For this reason, we take a moment to discuss the twin
doctrines of res judicata—claim preclusion and issue
preclusion. “Under the doctrine of claim preclusion, a
final judgment forecloses successive litigation of the very


same claim, whether or not relitigation of the claim raises
the same issues as the earlier suit.” Taylor v. Sturgell, 553
U.S. 880, 892, 128 S.Ct. 2161, 171 L.Ed.2d 155 (2008)
(internal quotation marks omitted). “Issue preclusion,
in contrast, bars successive litigation of an issue of fact
or law actually litigated and resolved in a valid court
determination essential to the prior judgment, even if
the issue recurs in the context of a different claim.” Id.
(internal quotation marks omitted). The doctrines serve
the defendant's interest in avoiding repeat lawsuits as
well as the court's interest in avoiding a waste of judicial
resources. Arizona v. California, 530 U.S. 392, 412, 120
S.Ct. 2304, 147 L.Ed.2d 374 (2000). The application of res
judicata is a pure question of law reviewed de novo. Pelt
v. Utah, 539 F.3d 1271, 1280 (10th Cir.2008).


Claim preclusion and issue preclusion are often difficult
to apply in practice, and this case is no exception. The
district court did not go too deep into the matter and
simply concluded that the Haiks' rights and “the majority
of the constitutional claims” had already been decided,
without specifying which doctrine applied to what claims.
App. at 280. On appeal, Appellees' arguments are similarly
general. They argue that claim preclusion bars all of
the current claims because the material facts have not
changed since Haik I. From their perspective, the Haiks'
claims either have been decided or should have been raised
before.


[1]  While we agree that the material facts from Haik I
are unchanged, the preclusive effect of that judgment is
more complicated. Even if the material facts are the same,
the Haiks may still bring a lawsuit against Alta and Salt
Lake City based on entirely new facts not part of the
last cause of action. See Hatch v. Boulder Town Council,
471 F.3d 1142, 1150 (10th Cir.2006) (“[A] new action will
be permitted only where it raises new and independent
claims, not part of the previous transaction, based on
the new facts.” (emphasis in original)). Though many of
the Haiks' *628  presently alleged facts are similar to
those alleged before, we still believe at least some are new,
and these new allegations are enough to make the Haiks'
equal-protection and misrepresentation claims different
for purposes of claim preclusion. The allegations still fail,
but they fail under Rule 12(b)(6). The civil-conspiracy
claim, however, is barred.


As for the Haiks' due-process claims, we think issue
preclusion is the more applicable doctrine. While
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Appellees do not argue that issue preclusion applies on
appeal, we are on notice of the issues we decided in
Haik I and believe this is an appropriate circumstance
in which to raise the doctrine sua sponte. See Arizona,
530 U.S. at 412, 120 S.Ct. 2304 (“[I]f a court is on notice
that it has previously decided the issue presented, the
court may dismiss the action sua sponte, even though the
defense has not been raised.”). The Haiks have briefed the
applicability of res judicata generally and have argued that
the issues decided in Haik I are not identical to the issues
here.


3. The Due–Process Claims Against
Salt Lake City Are Barred by Haik I


[2]  Generally, to state either a procedural or substantive
due-process claim, a plaintiff must first prove that the
defendant's actions deprived the plaintiff of a protected
property interest. Hyde Park Co. v. Santa Fe City Council,
226 F.3d 1207, 1210 & n. 2 (10th Cir.2000). The Haiks did
not raise due-process claims against Salt Lake City in Haik
I, but they did raise a taking claim against the Town of
Alta. See Haik I, 1999 WL 190717, at *6. In concluding
that the Haiks could not maintain this claim, we reasoned
that Alta's denial of a building permit did not deprive
the Haiks of anything they had before; they “retain[ed]
the full bundle of property rights they purchased.” Id.
(internal quotation marks omitted). Furthermore, we said
the “mere expectation of municipal water service in the
future” is not “property subject to taking.” Id. at *7. In
short, the Haiks' taking claim failed “because they did not
have a protectable interest in property.” Id.


Issue preclusion “bars a party from relitigating an issue
once it has suffered an adverse determination on the
issue, even if the issue arises when the party is pursuing


or defending against a different claim.” 2  Moss v. Kopp,
559 F.3d 1155, 1161 (10th Cir.2009). Here, the Haiks
previously suffered an adverse determination on the very
issue that is now critical to their due-process claims—that
is, whether the denial of the development permits deprived
them of a protected property interest. True, the Haiks
previously argued that Alta deprived them of this interest
by denying the permits, whereas now they allege that Salt
Lake City deprived them of their interest by interfering
with the permitting process (by way of the Niermeyer
letter). But this is a difference without a distinction. The
very same question remains: Do the Haiks have any
protected interest in the building permits, or, to put a finer


point on it, in the water on which those permits depend?
We said “no” before and are not inclined to *629  give the
Haiks a second opportunity to litigate this issue.


Nonetheless, the Haiks argue that our answer this time
around should be “yes.” After Haik I, they believe
they acquired a protected property interest when the
State Engineer—unbeknownst to them—approved the
change applications identified in the complaint. The
Haiks characterize this discovery as a change in “material
operative fact.” Appellants' Br. at 43. And they claim it is
this new fact that gives rise to new issues not previously
adjudicated. But because we disagree with the Haiks'
premise, we must disagree with their conclusion as well.
The change applications simply do not matter.


To begin with, we reject the notion that a protected
property interest arose with the mere approval of Change


Application a16846 or any other change application. 3


Under Utah law, a change application allows “a person
entitled to the use of water” to seek permission to change
“the point of diversion; place of use; or purpose of use for
which the water was originally appropriated.” Utah Code
Ann. § 73–3–3(2)(a). “If an application is approved, the
applicant may ... perfect the proposed application,” id. §
73–3–10(3)(c) (emphasis added), at which time the State
Engineer issues a certificate of appropriation. Id. § 73–
3–17. Nothing about this process requires the successful
applicant to perfect or to use the water in the manner
approved. So at most, the approved change applications
“empowered” Salt Lake City to supply water to the Haiks'
lots. See Searle v. Milburn Irrigation Co., 133 P.3d 382, 388
(Utah 2006). But Salt Lake City already had this power in
Haik I. As was the case then, we fail to see how the city's
ability to supply water amounts to an obligation to do so
—let alone a protected property interest belonging to the
Haiks.


Still, the Haiks allege that approved Change Application
a16846 had the particular effect in this case of bringing
the Albion Basin Subdivision into Salt Lake City's service
area, thereby requiring the city to extend its municipal
water service to their lots. They believe that this triggered
rights or interests belonging to them under Article XI,
Section 6 of the Utah Constitution as well as a duty on the
part of Salt Lake City “to act reasonably in making water
sales ... as a municipal function.” App. at 20, ¶ 62.
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Even assuming the lots are now within the city's service
area, this fact doesn't entitle the Haiks to more water. To
be sure, Article XI, Section 6 of the Utah Constitution
mandates that a municipality supply water owned by it to
its inhabitants at reasonable charges. See Utah Const. art.
XI, § 6 (“[A]ll such waterworks, water rights and sources
of water supply now owned or hereafter to be acquired by
any municipal corporation, shall be preserved, maintained
and operated by it for supplying its inhabitants with water
at reasonable charges.”); Platt v. Town of Torrey, 949
P.2d 325, 328 (Utah 1997). But Article XI, Section 6 says
nothing of “others beyond the limits of the city,” see Platt,
949 P.2d at 330 (distinguishing municipal inhabitants
from nonresidents), and just because the Haiks' lots now
fall within Salt Lake City's service area, it does not follow
that the Haiks are now Salt Lake *630  City inhabitants
as well. See id. at 328 (discussing a town's obligations
to “nonresident users within its services area” (emphasis
added)). Indeed, time and again, the Haiks describe
themselves as nonresidents of Salt Lake City. See, e.g.,
App. at 99–100, ¶ 498; Appellants' Br. at 49.


Consistent with the Utah Constitution, Utah courts do
not impose a duty on municipalities like Salt Lake City
to supply water to nonresidents like the Haiks. The
Haiks actually appear to recognize as much. Again,
they only allege that the city failed to exercise its
discretion according to the “reasonableness requirement”
articulated by the Utah Supreme Court in County Water
System v. Salt Lake City, 3 Utah 2d 46, 278 P.2d 285
(1954), and Platt v. Town of Torrey. App. at 54, ¶ 237.
(Complaint at ¶ 320, 498.) But we are not persuaded
that even this requirement applies. County Water System
simply held that Salt Lake City's sale of surplus water
outside city limits, like its sale of water within city
limits, was not subject to regulation by the Public
Service Commission. 278 P.2d at 290–91. There, the court
recognized that the supplying of water to nonresidents
was “as much a municipal function as the supplying of
water within the city limits.” Id. at 290. Platt, in turn,
said that County Water System supported the rule that “a
reasonable basis must exist for the disparate treatment of
residents and nonresidents,” specifically when it came to
differing water rates. 949 P.2d at 328, 330. But both cases
were concerned with the law only after a municipality
elected to supply water to nonresidents. Neither case
requires a municipality to have a reasonable basis for
refusing to supply water to nonresidents in the first place.


In fact, County Water System and Platt are consistent
with what the district court said in Haik I—that a
municipality's decision about whether to supply water to
nonresidents is entirely permissive. See Cnty. Water Sys.,
278 P.2d at 290; see also Platt, 949 P.2d at 331 (citing
favorably Schroeder v. City of Grayville, 166 Ill.App.3d
814, 117 Ill.Dec. 681, 520 N.E.2d 1032, 1034 (1988)
(“[A]lthough not obligated to serve non-residents in the
absence of a contractual relationship, a municipality is
prohibited from discriminating unreasonably in rates or
manner of service when it elects to serve non-residents.”));
App. at 314 (“Salt Lake City has no legal duty to furnish
water to users outside its own city limits, be they ‘similarly
situated’ or not.”) Utah's statutory law reinforces this
permissive approach; it “authorizes municipalities to
construct and operate ‘waterworks' ... and to ‘deliver the
surplus product or service capacity of any such works, not
required by the city or its inhabitants, to others beyond
the limits of the city.’ ” Platt, 949 P.2d at 330 (emphases
added) (quoting Utah Code Ann. § 10–8–14 (1996)).
The purpose of allowing the municipal sale of excess
water to people in adjacent areas is to avoid “shameful
waste,” see Cnty. Water Sys., 278 P.2d at 290, not to
force municipalities to extend their water supply to every
property owner living at the top of a far-flung canyon.


Granted, we can imagine why the Haiks got their hopes
up when they learned that Salt Lake City had sought
out and received approval to supply water to the Albion
Basin Subdivision in amounts allowing for development.
In our view, however, the Haiks' hope of more water is still
just that—a “mere expectation” that someone somewhere
might one day supply water to their lots. Haik I, 1999
WL 190717, at *7. The change applications did not alter
anyone's obligations and they certainly did not give the
Haiks a protected property interest or “legitimate claim of
entitlement” to more water. Hyde Park Co., 226 F.3d at
1210.


*631  In sum, we see no reason to revisit our
determination that the Haiks lack a constitutionally
protected property interest in receiving water for their


lots. 4  While affirming on this ground does not spare
Salt Lake City the burdens it has already suffered in
responding to this lawsuit, it does honor the preclusive
effect of Haik I.
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4. The Equal–Protection Allegations Against
Salt Lake City Fail to State a Claim


In evaluating the sufficiency of their equal-protection
allegations, the Haiks ask us to apply the two-step
inquiry from Village of Willowbrook v. Olech, 528 U.S.
562, 564, 120 S.Ct. 1073, 145 L.Ed.2d 1060 (2000).
In that case, the Supreme Court held that the Equal
Protection Clause gives rise to a cause of action even
if a plaintiff does not belong to a particular class or
group. See id. To prevail, such a plaintiff must allege
and prove (1) that she has been intentionally treated
differently from others similarly situated and (2) that
there is no rational basis for the difference in treatment.
Id. Because the Haiks do not allege class membership,


we will proceed under this general framework. 5  But we
proceed with caution, recognizing that class-of-one claims
pose a danger of “turning even quotidian exercises of
government discretion into constitutional causes.” Kan.
Penn Gaming, LLC v. Collins, 656 F.3d 1210, 1216 (10th
Cir.2011).


Of course, this is not the first time the Haiks have
alleged equal-protection violations against Salt Lake City.
In Haik I, they claimed that Salt Lake City had acted
unreasonably by refusing to supply water to them while
choosing to supply water to others. See Haik I, 1999 WL
190717, at *3–4. The Haiks argue the same thing now, but
this time they say Salt Lake City really has no good reason
to continue to treat them differently. As before, the Haiks
provide examples of other people who are receiving water
while they go without.


Appellees generally argue that the Haiks' equal-protection
claim is barred because it is the same claim rejected
on the merits in Haik I. We disagree. True, claim
preclusion forecloses successive litigation of the “same
claim.” Taylor, 553 U.S. at 892, 128 S.Ct. 2161. But claims
are only the “same” for purposes of claim preclusion
if they arise out of the same transaction or series of
connected transactions. Yapp v. Excel Corp., 186 F.3d
1222, 1227 (10th Cir.1999). In general, a transaction
“connotes a natural grouping or common nucleus of
operative facts.” Restatement (Second) of Judgments §
24 cmt. b, at 199 (1982). Under the transactional test,
therefore, a new claim can go forward so long as it is based
on new and independent facts not part of the previous
transaction. Hatch, 471 F.3d at 1150. Here, the Haiks
allege that Salt Lake City is unfairly supplying water to


a number of new and different people in its watershed
but that Salt Lake City (through Niermeyer) *632  sent
a letter to permitting authorities in May 2011 reflecting
the city's refusal to supply water to them. The Haiks also
allege some comparators that predate Haik I, and we
agree with Salt Lake City that the Haiks should have
raised those examples before. Still, we think the new facts
(arising subsequent to the prior action) “are enough on
their own” to constitute a new claim. Id. (quoting Storey
v. Cello Holdings, LLC, 347 F.3d 370, 384 (2d Cir.2003)).
Hypothetically at least, the Haiks' new allegations could
make out an equal-protection violation where none had
occurred before.


[3]  But the allegations are insufficient. Again, the
first thing a class-of-one plaintiff must establish is that
others “similarly situated in every material respect were
treated differently.” Kan. Penn Gaming, 656 F.3d at 1216
(emphasis added) (internal quotation marks omitted).
Depending on the case and the nature of the differential
treatment, the allegations necessary to establish this level
of similarity will vary. See Jennings v. City of Stillwater,
383 F.3d 1199, 1214 (10th Cir.2004). The more variables
involved in the government action at issue, the more
specifics the plaintiff will need to allege to allow for
meaningful comparison between the plaintiff's (negative)
experience and the (positive) experiences of others. See
id. at 1215. Here, the complaint fails to allege with any
specificity that the new water recipients are similar to the
Haiks.


The allegations of Salt Lake City's unmetered sale of


water to “homes 6  in Albion Basin Subdivision” warrant
separate discussion. App. at 19, ¶ 60. Certainly if the
Haiks alleged that Salt Lake City was supplying water to
their neighbors while denying water to them, they would
be much closer to successfully alleging that Salt Lake
City was treating them differently from others similarly
situated. We're not sure if this is what the Haiks mean
to allege since they also say that Salt Lake City treated
them and several of their neighbors differently from
others—i.e., the city treated people in the Albion Basin
Subdivision the same way. Regardless, the problem here
is that the Haiks do not allege that Salt Lake City denied
them the water it is evidently supplying (or at least billing)
their neighbors. Instead, the allegations are that Salt Lake
City (through Jeffry Niermeyer) told authorities that the
Haiks were only entitled to 50 gallons of water per day
under the Little Cottonwood Water contract, resulting in
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the denial of the Haiks' building permits. In the absence of
allegations that Salt Lake City took a different approach
with regard to other requests for development permits in
the neighborhood, we have no way of assessing differential
treatment.


To some extent, this apples-to-oranges problem carries
over to the other allegations of differential treatment as
well. Have the Haiks even applied for the water permits/
approvals Salt Lake City has allegedly issued to the
“similarly situated” comparators in the complaint?


In sum, the Haiks have not alleged differential treatment
that states a class-of-one equal-protection claim. We have
little forgiveness for this since we expressly considered
several things unique about the Haiks' situation in Haik
I—including the location of their property, their desired
use, and their limited contractual rights. The current
complaint does not even attempt to allege facts that might
lead us to *633  believe that the new water recipients are
similar to them in any of these respects.


5. The Civil–Conspiracy Claim Against Salt
Lake City and Alta Is Barred by Haik I


[4]  Appellees argue that the Haiks' civil-conspiracy claim
is barred by claim preclusion. We agree. The Haiks did not
raise a state-law conspiracy claim in Haik I, but we believe


that would have been the appropriate time to do so. 7  See
Strickland v. City of Albuquerque, 130 F.3d 1408, 1413
(10th Cir.1997) (“[Claim preclusion] bars claims that were
or could have been brought in the prior proceeding.”).


The Haiks allege that Salt Lake City and Alta “combined
to accomplish the objective of using denial of water as
a means of controlling development within the Albion
Basin Subdivision.” App. at 120, ¶ 620. They describe
this “policy” or “custom” of denying water service as
longstanding. App. at 22–23, ¶¶ 74, 76. Indeed, the Haiks
trace the denials back to the early 1990s, when Salt Lake
City allegedly promised the former mayor of Alta that
it would deny water service to stop development in the
area. They also allege that Salt Lake City and Alta's
concealment of the change applications is an overt act of
the conspiracy.


We return to the transactional test. Again, it provides
that “a claim arising out of the same transaction, or
series of connected transactions as a previous suit,


which concluded in a valid and final judgment, will be
precluded.” Yapp, 186 F.3d at 1227 (internal quotation
marks omitted). We normally look to the initial complaint
in determining the scope of the previous litigation and the
“transactional nexus into which facts and claims are fitted
or excluded for purposes of claim preclusion.” Hatch, 471
F.3d at 1150. Even though the complaint from Haik I is
not a part of this record, we know a great deal about the
first lawsuit from the decision of the district court and our
own decision on appeal. Relevant here, we know the Haiks
previously argued that Salt Lake City and Alta were joined
in a “collusive desire to prevent any development in the
upper Albion Basin.” Haik I, 1999 WL 190717, at *2. And
they claimed that Salt Lake City and Alta were working
together to deny water to them for no good reason.


It's clear that there is substantial overlap between these
facts and the allegations supporting the Haiks' current
civil-conspiracy claim. See Restatement (Second) of
Judgments § 24 cmt. b, at 199 (1982) (“If there is a
substantial overlap, the second action should ordinarily
be held precluded.”) As far as we can tell, the only new
allegation (apart from ongoing conspiracy) is that Alta
and Salt Lake City concealed the change applications. But
this fact alone does not set forth a “new and independent”


claim. 8  Hatch, 471 F.3d at 1150. Instead, we believe the
Haiks' civil-conspiracy *634  claim arises out of the same
transaction or series of transactions as Haik I and could
have been raised as part of the “trial unit” in that case.
Hatch, 471 F.3d at 1146; see Stone v. Dep't of Aviation, 453
F.3d 1271, 1278 (10th Cir.2006) (“A plaintiff's obligation
to bring all related claims together in the same action
arises under the common law rule of claim preclusion
prohibiting the splitting of actions.”). The claim was
properly dismissed for this reason.


Alternatively, we affirm the district court's dismissal under
Rule 12(b)(6). In Haik I, we found nothing suspicious
or unlawful about the Water Supply Agreement or Salt
Lake City and Alta's “purported objective ... to curtail
further environmentally harmful development outside
Alta's 1976 town boundaries.” Haik I, 1999 WL 190717,
at *5. The same is true now, the Haiks' new allegations
notwithstanding.


6. The Misrepresentation Allegations Against Salt Lake
City, Alta, Niermeyer, and Guldner Fail to State a Claim
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[5]  Fraudulent—and negligent—misrepresentation
claims both require reasonable reliance on a
misrepresentation of material fact. Olsen v. Univ. of Phx.,
244 P.3d 388, 390 (Utah Ct.App.2010). The Haiks allege
that all Appellees are liable for misrepresentation due to
their alleged lies and ongoing deceit about Salt Lake City's
water supply. More specifically, they allege that Appellees
led them to believe that Salt Lake City had no water
and that there were no plans to service the area, when
in fact both of those things were false—as shown by the
approved change applications. We think these allegations
are enough to give rise to a new and different claim
for purposes of claim preclusion given that the Haiks
didn't know about the change applications before. Still,
the Haiks do not plead factual content that allows us to
draw the reasonable inference that anyone is liable for


misrepresentation. 9


For one, we fail to see how a representation that Salt
Lake City did not have water available to service the
Albion Basin is false. The only argument the Haiks have
on this score is that the approved change applications
somehow gave Salt Lake City all the water it needed
to service their lots. As discussed above, however, the
change applications only authorized Salt Lake City to
change the point of diversion and place of use of water it
already had a right to use. True, the applications paved
the way for Salt Lake City to supply water to the Albion
Basin Subdivision. But they did not suddenly increase the
amount of water available in general, nor did they make
Salt Lake City's determination that there was not enough
surplus water to extend to the Haiks' lots a lie. After all,
Salt Lake City could decide there was no water “available”
to service the Albion Basin Subdivision for a number of
reasons, notwithstanding the city's physical or legal ability
to extend service.


We also find no reason to think it misleading for anyone
to represent that Salt Lake City had no plans to service the
*635  Albion Basin. From the beginning of this dispute,


Alta has maintained that Salt Lake City controls water
service to the Albion Basin Subdivision and Salt Lake City
has maintained that it will not supply water to the Haiks'


lots. 10  Both of those statements are entirely true and
continue to be true to this day. That Salt Lake City now
has the State Engineer's approval to supply to the Albion
Basin Subdivision does not mean the city has plans to do
so. Indeed, had Salt Lake City told the Haiks the opposite
—that it did have plans to service the area—it seems that


this would have been false. As this lawsuit proves, Salt
Lake City has held firm to its longstanding representation
that it will not extend water as the Haiks desire.


If the Haiks had actually relied on Salt Lake City and
Alta's representations, they would not have filed suit to
compel the supply of water to their lots. This is their
prerogative, but they cannot claim that they filed their
lawsuits in reliance on anything Salt Lake City, Alta, or
any of its officials said. They filed because they believed
they were entitled to more water and that Salt Lake City
and Alta were wrongfully refusing it.


For these reasons, we believe the district court was correct
in dismissing the Haiks' misrepresentation claims under
Rule (12)(b)(6).


7. Relief from Judgment in Haik I
[6]  The Haiks believe that their new allegations not only


state claims for relief but that they are also enough to set
aside the judgment in Haik I. They allege that Salt Lake
City and Alta committed fraud on the court by concealing
the change applications and by dishonestly answering
the district court's questions about water availability


and plans for the Albion Basin Subdivision. 11  These
allegations do not come close to the level of intentional
fraud or gross injustice required to set aside a previous
judgment.


Federal Rule of Civil Procedure 60 governs relief from
final judgments and “does not limit a court's power to
entertain an independent action to relieve a party from a
judgment” or to “set aside a judgment for fraud on the
court.” Fed.R.Civ.P. 60(d). Parties seeking relief from a
judgment through an independent action can do so only to
“prevent a grave miscarriage of justice.” United States v.
Beggerly, 524 U.S. 38, 47, 118 S.Ct. 1862, 141 L.Ed.2d 32
(1998). It is a “narrow avenue” for equitable relief, United
States v. Buck, 281 F.3d 1336, 1341 (10th Cir.2002), and
can only be based on recognized grounds, such as fraud.
Winfield Assocs., Inc. v. Stonecipher, 429 F.2d 1087, 1090
(10th Cir.1970). Similarly, a judgment can be set aside for
“fraud on the court” only in cases of “the most egregious
misconduct, such as bribery of a judge or members of a
jury, or the fabrication of evidence by a party in which an
attorney is implicated.” Buck, 281 F.3d at 1342 (quoting
*636  Weese v. Schukman, 98 F.3d 542, 552–53 (10th


Cir.1996)). We review the district court's denial of relief on
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the ground of fraud upon the court for abuse of discretion.
Id.


We have held that “nondisclosure to the court of facts
allegedly pertinent to the matter before it[ ] will not
ordinarily rise to the level of fraud on the court.” Id. The
nondisclosure of the change applications is no exception.
While the district court may have been curious about
water availability and any plans for the area, the change
applications were only marginally relevant to this inquiry
at best. As we've stated, the change applications did not
require Salt Lake City to supply water to the Haiks, nor
did they necessarily reveal Salt Lake City's plans for the
area. So, even if Salt Lake City's lawyer knew about the
approved change applications, we hardly think he lied
when he told the district court in Haik I that he thought
it “would be very difficult for [the city] to ever consider”


extending water service to the Albion Basin. 12  App. at 13,
¶ 28.


More importantly, the disclosure of the change
applications would not have influenced the result in Haik
I. Like the district court, we determined that Alta and
Salt Lake City could reasonably refuse water to the
Haiks and that, at most, the Haiks could only claim a
right to 50 gallons of water per day.  Haik I, 1999 WL
190717, at *1, *4. The parties agree that the approval of
Change Application a16846 authorized Salt Lake City to
use more water in the Albion Basin Subdivision. But we


never assumed that Salt Lake City lacked this authority


before. 13  We just said that no one was required to
extend water service to the Haiks' lots. Despite the Haiks'
arguments to the contrary, this simple fact remains true
today.


In sum, this case is a far cry from those involving the
kind of gross injustice that “demand[s] a departure from
rigid adherence to the doctrine of res judicata.” Beggerly,
524 U.S. at 46, 118 S.Ct. 1862 (internal quotation marks
omitted). We find no abuse of discretion.


CONCLUSION


After reviewing the Haiks' complaint and the exhibits
attached to it, we conclude that none of their claims
survives dismissal. Three of the five claims are precluded
by Haik I, and the allegations are otherwise insufficient to
state a claim under Twombly and Iqbal. We also conclude
that the district court did not abuse its discretion in
denying the Haiks' relief from our previous judgment. We
therefore affirm.


The Haiks' motion to certify is denied.


All Citations


567 Fed.Appx. 621


Footnotes
* The late Honorable William J. Holloway, United States Senior Circuit Judge, participated as a panel member when this


case was heard, but passed away before final disposition. “The practice of this Court permits the remaining two panel
judges, if in agreement, to act as a quorum in resolving the appeal.” United States v. Wiles, 106 F.3d 1516, 1516 n. *
(10th Cir.1997); see also 28 U.S.C. § 46(d) (noting circuit court may adopt procedures permitting disposition of an appeal
where remaining quorum of panel agrees with the disposition). The remaining panel members have acted as a quorum
with respect to this order and judgment.


** This order and judgment is not binding precedent except under the doctrines of law of the case, claim preclusion, and
issue preclusion. It may be cited, however, for its persuasive value consistent with Federal Rule of Appellate Procedure
32.1 and Tenth Circuit Rule 32.1.


1 The Utah Supreme Court also reached this conclusion in a lawsuit brought by the previous owner of the Haiks' lots
seeking to compel the issuance of building permits. See Melville v. Salt Lake Cnty., 570 P.2d 687, 689 (Utah 1977) (“At
most plaintiffs have proved that they may have a right to 50 gallons of water per unit constructed, which does not meet
the County Board of Health's requirement of 400 gallons per unit per day.”). As far as we know, the preclusive effect of
this judgment has never been argued.


2 We have recognized four requirements of issue preclusion:
(1) [T]he issue previously decided is identical with the one presented in the action in question, (2) the prior action
has been finally adjudicated on the merits, (3) the party against whom the doctrine is invoked was a party, or in
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privity with a party, to the prior adjudication, and (4) the party against whom the doctrine is raised had a full and fair
opportunity to litigate the issue in the prior action.


Park Lake Res. Ltd. Liab. Co. v. U.S. Dep't of Agric., 378 F.3d 1132, 1136 (10th Cir.2004). We discuss only the first
requirement because the other three are obviously satisfied.


3 We're not sure what the Haiks argue on this score. On the one hand, they contend that the State Engineer's approval
triggered Salt Lake City's “duty to supply” water to their lots. Appellants' Br. at 32. In their complaint, however, the Haiks
repeatedly allege that the approved change applications merely “authorized” Salt Lake City to supply water to the Albion
Basin Subdivision. See, e.g., App. at 33, ¶ 125; App. at 42–43, ¶ 175; App. at 55, ¶ 244.


4 Because the Haiks lack a protected property interest, we do not reach the separate question of whether they were afforded
the appropriate level of process. See Brown v. Montoya, 662 F.3d 1152, 1167 (10th Cir.2011) (“[C]ourts must engage in a
two-step inquiry: (1) did the individual possess a protected interest such that the due process protections were applicable;
and, if so, then (2) was the individual afforded an appropriate level of process.”) Accordingly, we need not evaluate the
district court's conclusions on that score and we deny the Haiks' motion asking us to take judicial notice of proceedings
before the Salt Lake Valley Board of Health.


5 As in Haik I, “we assume for the purposes of this discussion only that the Haiks may maintain an equal protection claim
against Salt Lake City.” Haik I, 1999 WL 190717, at n. 2.


6 We question the Haiks' use of the word “homes” because there is no indication that anyone in the Albion Basin Subdivision
has received the necessary permits to develop their “lots”—terminology the Haiks switch to in their brief.


7 The complaint appears to allege a civil-conspiracy claim under Utah law, although the Haiks attempt to recast this
claim under section 1983. Like the district court, we don't believe the complaint gives fair notice of a section 1983
conspiracy claim. Regardless, such a claim would also fail because the allegations do not set forth either a conspiracy or
a constitutionally protected right. See Dixon v. City of Lawton, Okl., 898 F.2d 1443, 1449 (10th Cir.1990) (“[T]o recover
under a § 1983 conspiracy theory, a plaintiff must plead and prove not only a conspiracy, but also an actual deprivation
of rights....”).


8 “To prove a civil conspiracy, plaintiff must show the following elements: (1) a combination of two or more persons, (2)
an object to be accomplished, (3) a meeting of the minds on the object or course of action; (4) one or more unlawful,
overt acts, and (5) damages as a proximate result thereof.” Israel Pagan Estate v. Cannon, 746 P.2d 785, 790 (Utah
Ct.App.1987).


9 “To state a claim for fraudulent misrepresentation, a plaintiff must allege (1) that a representation was made (2) concerning
a presently existing material fact (3) which was false and (4) which the representor either (a) knew to be false or (b)
made recklessly, knowing that there was insufficient knowledge upon which to base such a representation, (5) for the
purpose of inducing the other party to act upon it and (6) that the other party, acting reasonably and in ignorance of its
falsity, (7) did in fact rely upon it (8) and was thereby induced to act (9) to that party's injury and damage.” State v. Apotex
Corp., 282 P.3d 66, 80 (Utah 2012).


10 Niermeyer's letter maintained this status quo. To the extent the Haiks allege that Niermeyer lied with he told permitting
authorities that the Haiks had a right to 50 gallons per day under the allegedly defunct Little Cottonwood Contract, we fail
to see how this suggested overstatement of the Haiks' rights might support their misrepresentation claim.


11 At one point in the complaint, the Haiks also allege that Salt Lake City failed to disclose its unmetered water sales to
the Albion Basin Subdivision. To the extent this allegation is part of their claim for relief under Rule 60, we reject the
significance of this alleged nondisclosure as well. As discussed, these water sales do not carry any weight in the equal-
protection context, and they do not indicate that Salt Lake City had a duty to supply water to the Haiks in the amounts
they desire.


12 We think it's entirely possible that the lawyer simply did not recall Change Application a16846. According to the complaint,
it was filed about five years before the hearing at issue, along with a dozen other change applications.


13 The district court in Haik I did not assume this either, but the Haiks cite the following statement from the court's order
in suggesting otherwise: “The general duty imposed upon municipalities by Article XI, § 6 of the Utah Constitution ...
presupposes that the water to be supplied to inhabitants has already been lawfully acquired by the municipality.” App. at
310 n. 13. The district court made this comment in discussing Alta's municipal obligations, not Salt Lake City's. Of course,
the approved change applications do not require Alta to supply water to the Haiks either.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
D. Utah,


Central Division.


Mark Charles HAIK, an Individual; and
Raymond A. Haik, an Individual, Plaintiffs,


v.
SALT LAKE CITY CORPORATION; a municipal


corporation; Jeffery Thomas Niermeyer, an
Individual; Town of Alta; a municipal corporation;


and John Guldner an Individual, Defendants.


No. 2:12–CV–997 TS.
|


March 12, 2013.


MEMORANDUM DECISION
AND ORDER GRANTING


DEFENDANTS' MOTIONS TO DISMISS


TED STEWART, District Judge.


*1  This matter is before the Court on three motions
to dismiss: (1) Defendants Salt Lake City and Town
of Alta's Joint Rule 12(b)(6) Motion to Dismiss; (2)
Defendant Jeffery T. Niermeyer's Rule 12(b)(6) Motion
to Dismiss; and (3) Defendant John Guldner's F.R.C.P.
12(b)(6) Motion to Dismiss for Failure to State a Claim.
For the reasons discussed below, the Court will grant
Defendants' Motions and dismiss Plaintiffs' Complaint.


I. MOTION TO DISMISS STANDARD


In considering a motion to dismiss for failure to state a
claim upon which relief can be granted under Rule 12(b)
(6), all well-pleaded factual allegations, as distinguished
from conclusory allegations, are accepted as true and
viewed in the light most favorable to Plaintiffs as the


nonmoving party. 1  Plaintiffs must provide “enough facts


to state a claim to relief that is plausible on its face” 2


which requires “more than an unadorned, the-defendant-


unlawfully harmed-me accusation.” 3  “A pleading that
offers ‘labels and conclusions' or ‘a formulaic recitation


of the elements of a cause of action will not do.’ Nor
does a complaint suffice if it tenders ‘naked assertion[s]’


devoid of ‘further factual enhancement.’ “ 4  “The court's
function on a Rule 12(b)(6) motion is not to weigh
potential evidence that the parties might present at trial,
but to assess whether the plaintiff's complaint alone is
legally sufficient to state a claim for which relief may be


granted.” 5  As the Court in Iqbal stated,


only a complaint that states a plausible claim for relief
survives a motion to dismiss. Determining whether a
complaint states a plausible claim for relief will ... be a
context-specific task that requires the reviewing court to
draw on its judicial experience and common sense. But
where the well-pleaded facts do not permit the court to
infer more than the mere possibility of misconduct, the
complaint has alleged—but it has not show[n]—that the


pleader is entitled to relief. 6


When considering the adequacy of a plaintiff's allegations
in a complaint subject to a motion to dismiss, a
district court not only considers the complaint, but also
“documents incorporated into the complaint by reference,


and matters of which a court may take judicial notice.” 7


Thus, “notwithstanding the usual rule that a court should
consider no evidence beyond the pleadings on a Rule
12(b)(6) motion to dismiss, ‘[a] district court may consider
documents referred to in the complaint if the documents
are central to the plaintiff's claim and the parties do not


dispute the documents' authenticity.’ “ 8


II. BACKGROUND


The following facts are taken from Plaintiffs' Complaint,
the materials attached thereto, and other documents
referenced by the parties. The facts are viewed in the light
most favorable to Plaintiffs and are accepted as true for
the purposes of Defendants' Motions.


Plaintiffs Mark and Raymond Haik (the “Haiks”) own
certain parcels of land in the Albion Basin (hereinafter
“Albion Basin Subdivision”). The Albion Basin is located
above the Alta and Snowbird ski resorts at the top
of Little Cottonwood Canyon in Salt Lake County,
Utah. To properly understand the current dispute, it is
necessary to understand the contractual, regulatory, and
legal background concerning water in the Albion Basin.
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*2  In 1963, Canyonlands, Inc., an apparent predecessor
in interest to Plaintiffs, entered into a contract with the
Little Cottonwood Water Company, which promised the
availability of not more than 50 gallons per day to users
in each of not more than 35 cabins to be constructed
in Albion Basin Subdivision # 1. Salt Lake City later
succeeded to the Little Cottonwood Water Company's
obligations under various water supply agreements,
including the 1963 agreement.


In 1971, Marvin Melville, from whom Plaintiffs would
later purchase their lots, applied for a permit “to
construct a four-plex on lots in an approved subdivision


known as Albion Basin Subdivision # 1.” 9  Salt Lake
County refused to grant the permits, maintaining that
the plaintiffs “had not proved their rights to an adequate


culinary water supply.” 10  Mr. Melville sought mandamus
relief from the Utah courts.


In order to obtain a building permit, the county required
400 gallons of water per day, per unit. Mr. Melville argued
that he had sufficient water to meet these requirements,
pointing to a spring and the agreement with the Little
Cottonwood Water Company. The Utah Supreme Court
found that Melville did not own the rights to the spring
water. The court also found that the agreement with
the Little Cottonwood Water Company did not provide
sufficient water. As stated, that agreement only allowed
for “a quantity of water not to exceed 50 gallons per


day.” 11  Based on this, the Utah Supreme Court found
that “[a]t most plaintiffs have proved that they may have
a right to 50 gallons of water per unit constructed, which
does not meet the County Board of Health's requirement


of 400 gallons per unit per day.” 12  As a result, the Utah
Supreme Court affirmed the trial court's dismissal of Mr.
Melville's request for mandamus relief.


In 1976, Salt Lake City and the Town of Alta entered into
the Water Supply Agreement. Under the Water Supply
Agreement, Salt Lake City agreed “to make available to
Alta for its use, as hereinafter described, the normal flow
of raw, untreated water, not to exceed 265,000 gallons per


day.” 13  However, the Water Supply Agreement stated
that Alta's water “pipelines shall not be extended to or
supply water to any properties or facilities not within
the present city limits of Alta without the prior written


consent of” Salt Lake City. 14  The Haiks' property lies
outside the Alta city limits as they existed in 1976.


In 1991, Salt Lake City adopted its Watershed Ordinance.
Among other things, the Watershed Ordinance prohibited
Salt Lake City from entering into any new water sales
agreements or expanding any existing agreements, with
three exceptions: (1) water sales for residential use to
property owners with a spring on the property; (2) water
sales to governmental entities for use on land they own
or lease; or (3) water sales for snowmaking and fire
protection in certain cases.


Plaintiffs “stepped into this milieu” when they purchased


their lots from Mr. Melville in 1994. 15  After purchasing
the property, the Haiks sought water from Alta. Alta
informed Plaintiffs that it did not provide water and sewer
services to their property, and referred them to the Salt
Lake City Department of Public Works. Salt Lake City,
in turn, declined to consent to an extension of Alta water
pipes and water supply to Plaintiffs' property, relying
on the Water Supply Agreement and the Watershed
Ordinance.


*3  Plaintiffs brought suit against Alta and Salt Lake
City, alleging that Alta had a legal duty to extend
municipal water service to their lots and that, without such
extension, they were entitled to just compensation for a
taking of their property. Plaintiffs brought various claims,
including claims that Alta and Salt Lake City violated the
equal protection, due process, and takings clauses of the
United States and Utah constitutions.


That matter was eventually removed to this Court and was
heard by the Honorable Judge Bruce Jenkins. On October
31, 1997, Judge Jenkins granted summary judgment in
favor of Alta and Salt Lake City. In a thorough decision,
Judge Jenkins rejected all of Plaintiffs' claims.


Judge Jenkins first rejected Plaintiffs' equal protection
claims against Alta. Plaintiff had argued “that Alta, by
refusing their requests to extend water service to the
Haiks' Albion Basin properties, has acted in arbitrary
and irrational fashion and has thereby denied the Haiks


equal protection of the law.” 16  But this “contention
presupposes the existence of a legal duty on the part
of Alta to supply water to property owners such as the
Haiks, as well as the legal and physical capacity to do
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so.” 17  Judge Jenkins held that Alta had no duty to supply
water and that their capacity to do so was constrained
by the Water Supply Agreement. Thus, the Court held
that “[w]ater is not available to the Haiks under the Water
Supply Agreement absent Salt Lake City's consent to an
extension of service beyond Alta's 1976 limits. Where Salt
Lake City withholds consent, Alta has no legal right to


extend water service to the Haiks.” 18


Judge Jenkins found:


The Haiks have established no express legislative or
contractual duty on the part of Alta to supply water
to Albion Basin Subdivision # 1. Alta cannot fairly be
burdened with an implied legal duty to supply water
that Alta has no legal right to use. Nor can it fairly
be said that Alta has denied to any person the equal
protection of its laws simply because it has failed to
supply what it does not have the legal right to supply.


It is Salt Lake City, not Alta, that holds the right and
exercises the power.


If a duty to supply water exists, that duty must devolve
upon the entity with legal right to, and lawful control of
the water that may be physically available to the Haiks'


property—Salt Lake City. 19


The Court then turned to the Haiks' claims against Salt
Lake City. The Haiks asserted “no duty on the part of Salt
Lake City to supply water to the Albion Basin property”


as their property was beyond the city limits. 20  However,
the city could supply surplus water if it chose to do so, but
the city was not required to do so.


The Haiks argued that the refusal by the city to provide
water breached the covenant of good faith and fair
dealing. Judge Jenkins rejected this claim, finding that
“the Haiks have failed to establish that Salt Lake City
has breached any duty reasonably to give or refuse
consent, whether under the implied covenant of good


faith and fair dealing, or otherwise.” 21  The Court also
rejected the Haiks' equal protection claim against the city,
finding that “[t]he equal protection yardstick is simply
not available to measure Salt Lake City's exercise of its
contractual power to consent pursuant to ... the Water


Supply Agreement.” 22


*4  Judge Jenkins also rejected the Haiks' takings claim,
stating:


The Haiks still have in October
of 1997 what they purchased from
Marvin Melville in October of 1994:
lots in Albion Basin Subdivision
# 1 with appurtenant water rights
limited to 50 gallons per day per
unit under the 1963 agreement.
They retain the full bundle of
property rights they purchased. And
notwithstanding the Haiks' assertion
that at the time of annexation,
Albion Basin property owners had
a right to expect that they would
be able to build homes on their
land, they still lack one strand of
the bundle that their predecessor
in interest also did not have: a
legal right to use water in an
amount sufficient to satisfy the
health department requirement of
400 gallons per day per unit.
The Haiks cannot build on their
property, not because Alta or Salt
Lake City have changed the rules,
but rather because the rules remain


the same. 23


The Tenth Circuit Court of Appeals affirmed Judge


Jenkins' summary judgment ruling in all respects. 24


On Plaintiffs' equal protection challenge, the Tenth
Circuit held that “ ‘[t]he interest in water for real estate


development is not a fundamental right.’ “ 25  Thus, to
overcome Plaintiffs' challenge, Alta and Salt Lake City
needed only “some rational relation to a legitimate state


interest.” 26  The Tenth Circuit found that Alta had a
legitimate interest in refusing to extend its water lines
to the Haiks' property, namely not breaching the 1976
Water Supply Agreement. “Thus, while Alta may have the
physical capacity to supply water to the Haiks' lots, it does
not have the legal right to do so, and to compel Alta to


breach its contract would be unreasonable.” 27  The Tenth
Circuit further found that “Salt Lake City has a legitimate
interest in preserving its watershed” and that “[t]he Haiks
failed to establish that Salt Lake City's refusal to consent
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to the extension of Alta's water lines to their property as


irrational or arbitrary.” 28


In short, Alta and Salt Lake City proffer they had to
draw the line somewhere, and chose to do so in the
1976 Agreement at Alta's 1976 town boundaries. They
do not claim to be seeking to stop all development in
the canyon, or even all development in Alta for that
matter. Rather, their purported objective is to curtail
further environmentally harmful development outside
Alta's 1976 town boundaries. Line-drawing inevitably
requires that some persons who have an almost equally
strong claim to favored treatment be placed on different
sides of the lines. [That] the line might have been drawn
differently at some points is not a matter for judicial


consideration. 29


The Tenth Circuit also rejected Plaintiffs' takings claim.


The Haiks cannot maintain a taking claim because
they did not have a protectable interest in property
that was taken or damaged by Alta's denial of a
building permit. Alta's denial of a building permit was
based on the health department requirement of 400
gallons of water per day per unit, which the Haiks did


not meet. 30


*5  Around the same time as this litigation was occurring
in this Court, Salt Lake City filed certain change
applications with the State Engineer that are at the center
of Plaintiffs' Complaint here.


Under Utah law, a person entitled to use water may
change a point of diversion, place of use, or purpose of
water use by filing a change application with the State


Engineer. 31  If certain requirements are met, the State


Engineer may approve a change application. 32  However,
the State Engineer has no authority to determine the rights
of parties, and proceedings before the State Engineer do


not constitute adjudications of water rights. 33


If an application is granted, the person is authorized to
proceed with the construction of necessary works, take
any steps required to apply the water to the use named in


the application, and perfect the proposed application. 34


Within the time set out by the State Engineer, the
applicant must construct any necessary works, apply the
water to beneficial use, and file proof with the State


Engineer. 35  The State Engineer may extend the time
required to construct necessary works and put the water


to beneficial use. 36  If the State Engineer is satisfied that
the application has been perfected and the water has been
put to beneficial use, the state engineer will issue a change


certificate. 37  Applicants may withdraw their application


or simply let it lapse. 38


At issue here are certain change applications filed by
Salt Lake City: applications a16846 and a16844. These
applications were approved by the State Engineer and
have been extended. However, there is nothing in the
record to suggest that the applications have been perfected
or that a certificate of change has been issued.


The change applications become important because Judge
Jenkins, as part of the summary judgment process,
“requested the submission of additional data concerning


water availability.” 39  Defendants did not disclose the
change applications in their response to Judge Jenkins.
However, Salt Lake City did disclose the water quantities
it had committed by contract to the Alta and Albion
Basin areas. In its submission, Salt Lake City noted “that
the decision to refuse to deliver water [to the Haiks] was
not primarily based upon availability but rather upon the
terms of the Water Sales Agreement and sound watershed


management and water quality practices .” 40


In September 2010, Plaintiff Mark Haik applied to the Salt
Lake Valley Health Department for waste water system
approval for single family residences in the Albion Basin
Subdivision, and also filed an application with the Town
of Alta for a building permit. In response, Defendant
Niermeyer, the Director of Salt Lake City's Department
of Public Utilities, sent a letter to the Salt Lake Valley
Heath Department and the Town Administrator of Alta,
Defendant Guldner, in which he stated:


The Albion Basin Subdivision is currently allowed
water use under a water Agreement dated May 22,
1963 between Canyonlands, Inc. and Salt Lake City
as the successor in interest to the Little Cottonwood
Water Company. The amount of water allowed under
the contract cannot exceed 50 gallons per day per
connection.


*6  Mr. Haik has requested certification of water
for the two above-noted properties.... Based on our
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understanding of the State requirement of 400 gpd,
and Fire Department requirement of 1750 gpm ... the
contracted amount is insufficient to meet the current


standards for water supply. 41


On December 13, 2011, the Salt Lake Valley Heath
Department denied Plaintiffs' applications for waste water
systems finding, in part, that Plaintiffs were unable to
show a sufficient water supply. This decision was upheld


by a hearing officer on October 24, 2012. 42


The following day, Plaintiffs brought this action.
Plaintiffs' Complaint contains the following claims: (1)
an action to set aside judgment; (2) violation of equal
protection; (3) violation of substantive due process; (4)
violation of procedural due process; (5) misrepresentation;
and (6) civil conspiracy.


III. DISCUSSION


All of Plaintiffs' claims center around the change
applications. Plaintiffs argue that the change applications
show that water is available and should be provided
to them. Plaintiffs argue that, by failing to disclose
or intentionally withholding information about the
change applications, Defendants engaged in all sorts of
malfeasance. Thus, in order for any of Plaintiffs' claims
to succeed, Plaintiffs must show that they are entitled to
water and that Defendants have refused to provide water
to which they are entitled.


Unfortunately for Plaintiffs, they cannot make this
showing. Alta has refused to provide water because it
cannot do so under its contract with Salt Lake City.
The city, in turn, has declined to provide water based
on the 1963 Agreement and to further its interest in the
protection of the watershed.


Plaintiffs point to the change applications to rebut the
reasons put forth by Alta and Salt Lake City, but
Plaintiffs have failed to provide any allegations that the
change applications entitle them to water. While the
change applications may show some future ability for
Salt Lake City to provide water to the Albion Basin
Subdivision, there is no obligation to do so. The only
water right that Plaintiffs have shown is set forth in the
1963 Agreement. As has been stated by the Salt Lake
Valley Health Department, the Utah Supreme Court, the


District Court for the District of Utah, and the Tenth
Circuit Court of Appeals, that amount is insufficient to
allow for development.


Based on this simple fact, all of Plaintiffs' claims fail and
Defendants' Motions to Dismiss must be granted. Though
the Court could simply grant Defendants' Motion on this
ground, the other arguments presented by Defendants
provide additional grounds to warrant dismissal.


A. RES JUDICATA
Defendants argue that Plaintiffs' claims are largely
barred by res judicata. “The doctrine of res judicata
embraces two distinct branches: claim preclusion and


issue preclusion.” 43  “Claim preclusion involves the same
parties or their privies and also the same cause of action,
and this precludes the relitigation of all issues that could
have been litigated as well as those that were, in fact,


litigated in the prior action.” 44  “Issue preclusion, on the
other hand, arises from a different cause of action and
prevents parties or their privies from relitigating facts and
issues in the second suit that were fully litigated in the first


suit.” 45


*7  In order for claim preclusion to bar a subsequent
cause of action, the following requirements must be met:
(1) both cases must involve the same parties or their
privies; (2) the claim that is alleged to be barred must have
been presented in the first suit or must be one that could
and should have been raised in the first action; and (3)
the first suit must have resulted in a final judgment on the


merits. 46


Issue preclusion applies when the following four elements
are met: (1) the party against whom issue preclusion is
asserted must have been a party to, or in privity with, a
party to the prior adjudication; (2) the issue decided in the
prior adjudication must be identical to the one presented
in the instant action; (3) the issue in the first action must
have been completely, fully, and fairly litigated; and (4)
the first suit must have resulted in a final judgment on the


merits. 47


In this case, the amount of water to which Plaintiffs are
entitled under the 1963 Agreement, as well as the majority
of the constitutional claims, have been decided and are
barred by res judicata. Therefore, they must be dismissed.
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Plaintiffs argue that res judicata does not apply because
of a change in circumstance. However, the only difference
between this case and the prior cases involving Plaintiffs
or their privies is the change applications. As discussed,
the State Engineer has no authority to determine the rights
of parties, and proceedings before the State Engineer do
not constitute adjudications of water rights. Thus, there
is nothing in the change applications that either entitles
Plaintiffs to water or requires Defendants to provide that
water. Plaintiffs' only claim to water is the same as it has
always been. Therefore, Plaintiffs' claims are barred.


B. ACTION TO SET ASIDE JUDGMENT
Plaintiffs bring an independent action to set aside
judgment pursuant to Fed.R.Civ.P. 60(d)(1) and (3). Rule
60(d)(1) and (3) provide that the rule does not limit a
court's power to entertain an independent action to relieve
a party from a judgment, or set aside a judgment for fraud
on the court.


1. Rule 60(d)(1)
Plaintiffs bring an independent action under Rule 60(d).


In United States v. Beggerly, 48  the United States Supreme
Court held that “[i]ndependent actions must ... be
reserved for those cases of ‘injustices which, in certain
circumstances, are deemed sufficiently gross to demand
a departure’ from rigid adherence to the doctrine of


res judicata.” 49  Thus, “an independent action should
be available only to prevent a grave miscarriage of


justice.” 50  In Beggerly, the Court found that a party
failing to make a full disclosure to the trial court did “not


nearly approach this demanding standard.” 51


In this case, Plaintiffs' plausible allegations state
that Defendants failed to provide allegedly relevant
information to the Court, specifically the existence of the
change applications. As stated, the change applications do
not grant Plaintiffs any water rights and do not impose
upon Defendants any duty to provide Plaintiffs water.
Therefore, the relevance of such information to the earlier
proceedings in this Court is minimal.


*8  Even taking as true Plaintiffs' allegation that
Defendants withheld this information, such an allegation
does not meet the high burden necessary to bring an
independent action. This case is similar to the facts of


Beggerly, where a party failed to make a full disclosure to
the court. The Supreme Court found that such conduct
did not meet the “demanding standard” required for an
independent action to set aside judgment. The same can
be said here. Therefore, Plaintiffs have failed to show that
setting aside the judgment is necessary to prevent a grave
miscarriage of justice.


2. Rule 60(d)(3)
Plaintiffs further allege fraud on the court.


Fraud on the court ... is fraud which
is directed to the judicial machinery
itself and is not fraud between the
parties or fraudulent documents,
false statements or perjury. It
has been held that allegations of
nondisclosure in pretrial discovery
will not support an action for fraud
on the court. It is thus fraud ... where
the impartial functions of the court


have been directly corrupted. 52


The Tenth Circuit has stated:


Generally speaking, only the most
egregious misconduct, such as
bribery of a judge or members
of a jury, or the fabrication of
evidence by a party in which an
attorney is implicated will constitute
a fraud on the court. Less egregious
misconduct, such as nondisclosure
to the court of facts allegedly
pertinent to the matter before it, will
not ordinarily rise to the level of


fraud on the court. 53


The court has further stated:


We think it clear that “fraud
on the court,” whatever else it
embodies, requires a showing that
one has acted with an intent to
deceive or defraud the court. A
proper balance between the interests
underlying finality on the one
hand and allowing relief due to
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inequitable conduct on the other
makes it essential that there be a
showing of conscious wrongdoing—
what can properly be characterized
as a deliberate scheme to defraud—
before relief from a final judgment
is appropriate under the Hazel–
Atlas standard. Thus, when there is
no intent to deceive, the fact that
misrepresentations were made to a
court is not of itself a sufficient basis
for setting aside a judgment under


the guise of “fraud on the court.” 54


Fraud upon the court must be proven by clear and


convincing evidence. 55


In this case, the Court is presented with, at most,
nondisclosure of facts allegedly pertinent to the case
before Judge Jenkins. The Tenth Circuit has made clear
that such misconduct does not ordinarily rise to the level
of fraud on the Court. Though Plaintiffs do their best to
impute an evil intent to Defendants, their allegations falls
short of what is required to substantiate a claim of fraud
on the Court. Therefore, this claim must be dismissed.


C. CONSTITUTIONAL CLAIMS


1. Equal Protection
Plaintiffs appear to assert a class-of-one theory. To
prevail under a class-of-one theory, “a plaintiff must
first establish that others, ‘similarly situated in every


material respect’ were treated differently.” 56  “A plaintiff
must then show this difference in treatment was
without rational basis, that is, the government action
was irrational and abusive and wholly unrelated to


any legitimate state activity.” 57  The Tenth Circuit
has “recognized a substantial burden that plaintiffs
demonstrate others similarly situated in all material
respects were treated differently and that there is no


objectively reasonable basis for the defendant's action.” 58


The Tenth Circuit has also recently clarified that, under
Twombly and Iqbal, a plaintiff must meet this “substantial
burden” by offering “enough specific factual allegations
to ‘nudge[ ] their claims across the line from conceivable


to plausible.’ “ 59


*9  Plaintiffs' Complaint fails to meet these pleading
standards. Plaintiffs make the conclusory allegation that
they are similarly situated to other landowners. However,
there are not sufficient factual allegations to support
these conclusory statements. Further, Plaintiffs' equal
protection claim fails because Plaintiffs cannot show that
any differential treatment was without a rational basis.
As has been held by this Court and the Tenth Circuit,
there are legitimate reasons to deny Plaintiffs' requests
for water rights: compliance with contract provisions and
protection of the watershed.


Plaintiffs point to a provision of the Utah constitution and
two decisions from the Utah Supreme Court in support
of their argument, but they are not helpful. Plaintiffs rely
on Article XI, Section 6 of the Utah constitution. That
provision states that municipalities are forbidden from
leasing, selling, alienating, or disposing their waterworks,
water rights, or sources of water supply, but that such may
be used to supply its inhabitants with water at reasonable
charges. Next, Plaintiffs cite to County Water System, Inc.


v. Salt Lake City, 60  where the Utah Supreme court held
that Salt Lake City may sell and distribute surplus water


beyond its corporate limits. 61  Finally, Plaintiffs cite Platt


v. Town of Torrey, 62  which stands for the proposition that
municipalities must deal reasonably with nonresidents


who purchase surplus water from the municipality. 63


Plaintiffs read these together as requiring the city to
provide water to them, especially in light of the change
applications which, if perfected, would allow the city
to do so. However, Plaintiffs read too much into this
constitutional provision and these two cases. When read
together, these statements do not require the city to
provide water to Plaintiffs, they merely permit the city
to do so and, if the city so chooses, a reasonableness
requirement is imposed. Nor do these provisions stand
for the proposition that the city cannot have legitimate
reasons (such as the protection of the watershed) to
decline to supply water to nonresidents. Therefore, these
provisions are not helpful to Plaintiffs and do not save this
claim from dismissal.


2. Substantive Due Process
“Substantive due process bars ‘certain government
actions regardless of the fairness of the procedures


used to implement them.’ “ 64  “Executive action violates
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substantive due process when it ‘can properly be
characterized as arbitrary, or conscience shocking, in a


constitutional sense.’ “ 65


Plaintiffs' Complaint falls well short of this standard. All
that Plaintiffs' allegations reveal is that Sale Lake City
and Alta have consistently taken the same position toward
Plaintiffs. That is, Alta has refused to extend its water
lines to Plaintiffs' property, because it is barred from doing
so by its agreement with Salt Lake City, and Salt Lake
City has consistently refused Plaintiffs' requests for water.
Plaintiffs have failed to provide anything showing that the
city cannot so refuse. As Plaintiffs have failed to establish
any right to water, and indeed several courts have detailed
exactly why Plaintiffs do not have any such right, there
is nothing about the Defendants' actions that shock the
conscience.


3. Procedural Due Process
*10  “To assess whether an individual was denied


procedural due process, courts must engage in a two-step
inquiry: (1) did the individual possess a protected interest
such that the due process protections were applicable; and,
if so, then (2) was the individual afforded an appropriate


level of process.” 66


As is detailed above, Plaintiffs and their predecessor
in interest have been afforded an appropriate level of
process. Plaintiffs have repeatedly requested and been
denied water sufficient to allow for the development of
their property. Their latest request was denied by the
Salt Lake Valley Health Department. That denial was
subsequently upheld by a hearing officer. In addition
to being heard by state administrative bodies, Plaintiffs'
disputes have wound their way through the state and
federal court systems. At every step, Plaintiffs have
been given the ability to fully litigate their claims. As a
result, Plaintiffs' allegations that they have been denied
procedural due process are not plausible.


As Plaintiffs have not shown a violation of their
constitutional rights, let alone one that is clearly
established, the individual Defendants are entitled to
qualified immunity.


D. CIVIL CONSPIRACY AND
MISREPRESENTATION


Plaintiffs allege that Defendant Guldner, Alta's Town
Administrator, made false statements to owners of land
in the Albion Basin Subdivision in 1993 concerning the
availability of water to service the Albion Basin. Similarly,
Plaintiffs complain of statements made by city attorneys
to this Court. Finally, Plaintiffs take issue with the
statements made by Defendant Niermeyer in his May
23, 2011 letter. Plaintiffs allege that these various actions


constitute civil conspiracy and misrepresentation. 67


“To prove a civil conspiracy, plaintiff must show the
following elements: (1) a combination of two or more
persons, (2) an object to be accomplished, (3) a meeting
of the minds on the object or course of action, (4) one or
more unlawful, overt acts, and (5) damages as a proximate


result thereof.” 68


To state a claim for fraudulent misrepresentation,
Plaintiffs must allege:


(1) that a representation was made
(2) concerning a presently existing
material fact (3) which was false
and (4) which the representor either
(a) knew to be false or (b) made
recklessly, knowing that there was
insufficient knowledge upon which
to base such a representation, (5) for
the purpose of inducing the other
party to act upon it and (6) that the
other party, acting reasonably and
in ignorance of its falsity, (7) did in
fact rely upon it (8) and was thereby
induced to act (9) to that party's


injury and damage . 69


For substantially the same reasons stated above with
regard to Plaintiffs' other claims, these claims too must
fail. Simply stated, Plaintiffs can point to no unlawful
acts or misrepresentations by Defendants. Further, these
claims would be barred for various reasons under the Utah
Governmental Immunity Act. Therefore, these claims
must be dismissed.


E. ATTORNEY'S FEES
*11  In addition to seeking dismissal, Defendants Salt


Lake City and the Town of Alta seek attorney fees
pursuant to 28 U.S.C. § 1927. However, Defendants do
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not provide any discussion or analysis on this issue. While
attorney fees may be warranted in this case, without
further analysis on this point, Defendants' request must be
denied at this time.


IV. CONCLUSION


It is therefore


ORDERED that Defendants' Motions to Dismiss
(Docket Nos. 26, 28, and 30) are GRANTED. Plaintiffs'
Complaint is dismissed with prejudice.
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50 Id. at 47.


51 Id.


52 Bulloch v. United States, 763 F.2d 1115, 1121 (10th Cir.1985) (citation omitted).


53 Weese v. Schukman, 98 F.3d 542, 552–53 (10th Cir.1996) (quoting Rozier v. Ford Motor Co., 573 F.2d 1332, 1338 (5th
Cir.1978)).


54 Robinson v. Audi Aktiengesellschaft, 56 F.3d 1259, 1267 (10th Cir.1995).


55 Weese, 98 F.3d at 552.


56 Kan. Penn Gaming, LLC v. Collins, 656 F.3d 1210, 1216 (10th Cir.2011) (quoting Jicarilla Apache Nation v. Rio Arriba
Cnty., 440 F.3d 1202, 1210 (10th Cir.2006)).


57 Id. (quotation marks and citations omitted).


58 Id. at 1217 (quotation marks and citations omitted).


59 Id. at 1219 (quoting Twombly, 550 U.S. at 570).


60 278 P.2d 285 (Utah 1954).


61 Id. at 290.


62 949 P.2d 325 (Utah 1997).


63 Id. at 332.


64 Brown v. Montoya, 662 F.3d 1152, 1172 (10th Cir.2011) (quoting Cnty. of Sacramento v. Lewis, 523 U.S. 833, 840 (1998)).


65 Id. (quoting Cnty. of Sacramento, 523 U.S. at 847).


66 Guttman v. Khalsa, 669 F.3d 1101, 1113–14 (10th Cir.2012) (quoting Hatfield v. Bd. of Cnty. Comm'rs for Converse
Cnty., 52 F.3d 858, 862 (10th Cir.1995)).


67 Plaintiffs also attempt to assert a § 1983 conspiracy claim. However, such a claim does not appear in their Complaint
and cannot be raised for the first time in a reply brief.


68 Israel Pagan Estate v. Cannon, 746 P.2d 785, 790 (Utah Ct.App.1987).


69 Armed Forces Ins. Exch. v. Harrison, 70 P.3d 35, 40 (Utah 2003).
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604 Fed.Appx. 659
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Tenth Circuit.


Mark C. HAIK, Plaintiff–Appellant,
v.


SALT LAKE COUNTY BOARD OF
HEALTH, Defendant–Appellee.


No. 14–4074.
|


March 12, 2015.


Synopsis
Background: Property owner brought action in state court
against county board of health, alleging the board violated
his state and federal due process rights. After removal, the
board moved to dismiss, and owner moved to remand.
The United States District Court for the District of Utah
granted motion to dismiss and denied motion to remand.
Owner appealed.


Holding: The Court of Appeals, Paul J. Kelly, Jr.,
Circuit Judge, held that owner's claims did not raise a
substantial question of federal law, precluding federal
question jurisdiction.


Reversed and remanded.


Attorneys and Law Firms


*659  Paul R. Haik, Krebsbach and Haik, Minneapolis,
MN, for Plaintiff–Appellant.


Richard D. Bissell, Donald H. Hansen, Salt Lake County
District Attorney's Office, Simarjit Singh Gill, Office of
the District Attorney, Salt Lake City, UT, for Defendant–
Appellee.


Before KELLY, BALDOCK, and MORITZ, Circuit
Judges.


ORDER AND JUDGMENT *


PAUL J. KELLY, JR., Circuit Judge.


Mark C. Haik brought this action in state court, alleging
that the Salt Lake *660  County Board of Health (Board)
violated his state and federal due process rights. The
Board removed the case to federal court and moved
to dismiss under Federal Rule of Civil Procedure 12(b)
(6), arguing that Mr. Haik's claims were barred by
the doctrine of issue preclusion because he had twice
previously litigated the underlying dispute. Mr. Haik
moved to remand to state court, claiming his complaint
raised issues primarily of state law, but the district court
denied his motion and summarily dismissed the case.


We now reverse. We conclude that Mr. Haik's complaint
fails to present a substantial question of federal law
because his claims are devoid of merit and the dispositive
issue has been previously decided by this court. We
therefore vacate the district court's dismissal on the merits
and remand with instructions to remand this case to the
state court for lack of federal subject-matter jurisdiction.


I


Mr. Haik has had a long running water dispute with Salt
Lake City, Utah (SLC) and the Town of Alta, Utah.
In 1994, Mr. Haik and Raymond A. Haik purchased
four lots in a subdivision above the Alta and Snowbird
ski resorts. The Haiks sought to develop the property,
but Alta denied them building permits because the
appurtenant water rights were insufficient to meet the
Board's requirements of access to 400 gallons of water per
day. Mr. Haik sought to have water service extended to
the property, but under the terms of an intergovernmental
water-supply agreement, Alta could not extend service
without the consent of SLC, and SLC declined consent.
Consequently, Mr. Haik has been unable to develop his
property.


The dispute has twice come before this court. The Haiks'
first action, which was filed in state court in 1997, alleged
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(among other claims not relevant here) that Alta had taken
and damaged the property by refusing to extend municipal
services and denying them a building permit in violation
of the Utah Constitution, Article I, Section 22. See Haik
v. Town of Alta, 1999 WL 190717, at *1 (10th Cir.1999)
(unpublished) (“Haik I ”). After Alta and SLC removed
the case to federal court, the district court granted their
motion for summary judgment. Id. at *1–2 & n. 1. We
affirmed, ruling that under the Utah Constitution, the
Haiks could not “maintain a taking claim because they
did not have a protectable interest in property that was
taken or damaged by Alta's denial of a building permit.
Alta's denial of a building permit was based on the health
department requirement of 400 gallons of water per day
per unit, which the Haiks did not meet.” Id. at *7.


In 2012, the Haiks initiated a second suit in federal
court based on new factual allegations that the State
Engineer had approved SLC's provision of water to the
subdivision where the Haiks' property was located. See
Haik v. Salt Lake City Corp., 567 Fed.Appx. 621, 625–
26 (10th Cir.2014) (“Haik II ”). In addition to other
claims, the Haiks brought substantive and procedural
due process claims against SLC. Id. at 626. The district
court dismissed those claims, “believ[ing] that nothing
of significance had changed since Haik I and that the
majority of the Haiks' claims had already been decided.”
Id. Again we affirmed, *661  explaining that the due
process claims were barred by the doctrine of issue
preclusion because the determinative issue—“whether the
denial of the development permits deprived [the Haiks]
of a protected property interest”—was already resolved
against them in the context of their taking claim in Haik I.
Id. at 628–29. We acknowledged that the issue arose within
the context of different claims against different parties:
the taking claim alleged that Alta deprived them of the
asserted interest by denying the building permits, while
the due process claims alleged that SLC deprived them of
the interest by interfering with the permitting process. Id.
at 628. But we explained that “[t]he very same question
remains: Do the Haiks have any protected interest in the
building permits, or, to put a finer point on it, in the water
on which those permits depend? We said ‘no’ before and
are not inclined to give the Haiks a second opportunity to
litigate this issue.” Id. at 628–29.


Now in this third action, which was originally filed in state
court, Mr. Haik repeats his allegation from Haik II that
he reapplied for the necessary building and septic permits


based on the State Engineer's approval of a diversion to
the subdivision where his property is located. Aplt.App.
at 16. He also alleged that the Utah Supreme Court
adjudicated other water rights in his favor. See Haik v.
Sandy City, 254 P.3d 171, 174, 180 (Utah 2011) (quieting
title to a water right appurtenant to an adjacent lot in
Mr. Haik and others). Additionally, Mr. Haik alleged that
after conferring and meeting with the Salt Lake Valley
Health Department, his applications for building permits
were denied. Aplt.App. at 17, 25–26. As a result, he
requested a hearing, which was scheduled before hearing
officer Langdon Owen. Id. at 26–29. Mr. Haik sought
to disqualify Owen due to an alleged conflict involving
Owen's law partner, but Owen declined to recuse and
ultimately ruled against Mr. Haik. Id. at 29, 45. This
prompted Mr. Haik to seek further review by the Board,
which granted him ten minutes of oral argument but
refused to accept any new evidence. Id. at 48. Mr. Haik
objected, claiming he was entitled to a “plenary hearing by
the Board as provided by Utah Code § 26A–1–121,” id.,
but the Board denied plenary review in the exercise of its
discretion and affirmed Owen's adverse decision, id. at 50.


Based on these allegations, Mr. Haik's first claim, entitled,
“Error of Law and Denial of Due Process,” alleged
violations of his due process rights under the Utah
Constitution and the Fourteenth Amendment based on
the denial of a “plenary hearing as authorized by Utah


Code § 26A–1–121(2)(a).” Id. at 52. 1  His second claim,
entitled, “Disqualified Hearing Officer,” alleged that
Owen should have been disqualified and the Board's
failure to provide a qualified hearing officer violated
his due process rights under the Utah Constitution and
the Fourteenth Amendment. Id. at 53–54. Last, Mr.
Haik's third claim, entitled, “Arbitrary and Capricious
and Contrary to Law,” id. at 55, alleged that the Board
acted arbitrarily and capriciously and contrary to the law
by adopting Owen's decision and denying Mr. Haik “an
evidentiary hearing and meaningful opportunity to be
heard,” id. at 58.


*662  The district court summarily dismissed these claims
on the merits, ruling that Mr. Haik's claims failed “[f]or
substantially the same reasons stated by” the courts
that had previously considered this water dispute. Id.
at 191. On appeal, Mr. Haik maintains that the district
court lacked jurisdiction to dismiss his claims because his
complaint raises issues primarily of state law. Thus, he
contends that removal was improper and this case should
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be remanded to state court. We review the propriety of
removal de novo, Lovell v. State Farm Mut. Auto. Ins.
Co., 466 F.3d 893, 897 (10th Cir.2006), and agree that
removal was improper, though not because Mr. Haik's
construction of the complaint as primarily one of state law
is persuasive, but because his federal claims are completely
devoid of merit and foreclosed by our prior decisions.


II


“A case originally filed in state court may be removed
to federal court if, but only if, federal subject-matter
jurisdiction would exist over the claim.” Firstenberg v. City
of Santa Fe, 696 F.3d 1018, 1023 (10th Cir.2012) (internal
quotation marks omitted). “The party invoking federal
jurisdiction has the burden to establish that it is proper,
and there is a presumption against its existence.” Salzer v.
SSM Health Care of Okla. Inc., 762 F.3d 1130, 1134 (10th
Cir.2014) (internal quotation marks omitted). To invoke
subject-matter jurisdiction, a well-pleaded complaint must
present a substantial federal claim. Hagans v. Lavine, 415
U.S. 528, 536–38, 94 S.Ct. 1372, 39 L.Ed.2d 577 (1974).
Federal courts lack subject-matter jurisdiction “when the
claim is so insubstantial, implausible, foreclosed by prior
decisions of this Court, or otherwise completely devoid
of merit as not to involve a federal controversy.” Steel
Co. v. Citizens for a Better Env't, 523 U.S. 83, 89, 118
S.Ct. 1003, 140 L.Ed.2d 210 (1998) (internal quotation
marks omitted); see Harline v. DEA, 148 F.3d 1199,
1203 (10th Cir.1998) (“A constitutional claim in this
context is not colorable if it is immaterial and made solely
for the purpose of obtaining jurisdiction or is wholly
insubstantial or frivolous.” (ellipsis and internal quotation
marks omitted)); accord Maroney v. Univ. Interscholastic
League, 764 F.2d 403, 405 (5th Cir.1985) (“Jurisdiction
purporting to be premised on the presence of a federal
question attaches only if the complaint itself states a
substantial federal claim. Thus, we must dismiss for want
of jurisdiction if the federal claim presented is frivolous or
is foreclosed by prior authoritative decisions.” (citations
omitted)).


Contrary to Mr. Haik's characterizations, his complaint
plainly seeks to raise issues of federal law. Removal


was nevertheless improper, however, because none of
his claims present a substantial question of federal
law. Indeed, his claims all purport to challenge the
Board's alleged deprivations of due process in denying
his applications for building permits and water service.
But this court has twice already affirmed district court
rulings that Mr. Haik does not have a protected property
interest in those permits so as to support his due process
claims. See Haik II, 567 Fed.Appx. at 628–29; Haik
I, 1999 WL 190717, at *7. The district court clearly
recognized this because it summarily dismissed the claims
“[f]or substantially the same reasons stated by” the
courts that had previously considered Mr. Haik's actions.
Aplt.App. at 191. Yet because the claims were so facially
insubstantial as to preclude federal question jurisdiction,
in light of the prior decisions of this court, the district
court lacked subject-matter jurisdiction to render a merits
dismissal under Rule 12(b)(6). See Muscogee (Creek)
*663  Nation v. Pruitt, 669 F.3d 1159, 1167–68 (10th


Cir.2012) (discussing the different standards that apply
to a dismissal for lack of subject matter jurisdiction and
a dismissal for failure to state a claim, which operates


as a judgment on the merits). 2  Consequently, we vacate
the district court's dismissal and remand with instructions
to remand this case to state court for lack of federal
subject-matter jurisdiction. See Topeka Hous. Auth. v.
Johnson, 404 F.3d 1245, 1247–48 (10th Cir.2005) (“When
the federal court lacks subject-matter jurisdiction over a
removed case, the court must remand the case to the state
court.” (citing 28 U.S.C. § 1447(c))).


III


The judgment of the district court is reversed and its
dismissal is vacated. This case is remanded to the district
court with instructions to remand to the state court for
lack of federal subject-matter jurisdiction. Mr. Haik's
motion to certify questions of state law to the Utah
Supreme Court is denied.


All Citations
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* After examining the briefs and appellate record, this panel has determined unanimously that oral argument would not
materially assist the determination of this appeal. See Fed. R.App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore
ordered submitted without oral argument. This order and judgment is not binding precedent, except under the doctrines
of law of the case, res judicata, and collateral estoppel. It may be cited, however, for its persuasive value consistent with
Fed. R.App. P. 32.1 and 10th Cir. R. 32.1.


1 Utah Code Ann. § 26A–1–121(2)(a) states:
A person aggrieved by an action or inaction of the local health department relating to the public health shall have an
opportunity for a hearing with the local health officer or a designated representative of the local health department.
The board shall grant a subsequent hearing to the person upon the person's written request.


2 Of course, “ ‘[j]urisdiction is not defeated by the possibility that the averments might fail to state a cause of action on which
petitioners could actually recover.’ ” Pruitt, 669 F.3d at 1167 (ellipses omitted) (quoting Bell v. Hood, 327 U.S. 678, 682,
66 S.Ct. 773, 90 L.Ed. 939 (1946)). But as the Court reiterated in Steel Company, there are exceptions when “the claim
‘clearly appears to be immaterial ... or ... wholly insubstantial and frivolous.’ ” 523 U.S. at 89, 118 S.Ct. 1003 (quoting
Bell, 327 U.S. at 682–83, 66 S.Ct. 773). Mr. Haik's complaint falls within the scope of these exceptions.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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