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Case No. 20150193-CA

IN THE

UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,

0.

JOHNNY MARTINEZ,
Defendant/Appellant.

Brief of Appellee

STATEMENT OF JURISDICTION

Defendant appeals his sentences for two counts of receiving stolen
property. This Court has jurisdiction under Utah Code Ann. § 78A-4-

103(2)(e) (West Supp. 2015).

STATEMENT OF THE ISSUE

Defendant was arrested for his possession of two stolen vehicles over
the course of four days. He knew that one of the vehicles had to be started
with a screwdriver. Both crimes were committed while Defendant was on
probation and were two of at least five cases pending against him before he
entered his plea. Defendant was charged separately for his theft of both
vehicles and pled guilty to both crimes in exchange for dismissal of two

other charges and three other cases. The thirty-eight year old Defendant



had a seriously long criminal history and repeated failures at probation and
parole.
Was it an abuse of discretion to give Defendant prison instead of probation?
Standard of Review. A trial court’s sentencing decision is reviewed for

an abuse of discretion. State v. Patience, 944 P.2d 381, 389 (Utah App. 1997).

CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES

There are no relevant constitutional provisions, statutes, or rules.

STATEMENT OF THE CASE

A. Summary of facts.'

Case No. 141912194. On August 27, 2014, officers discovered a stolen
Isuzu Rodeo attached to a stolen camping trailer. R73. Troy Gomez and
Defendant’s daughter Jazzmine Martinez were in the trailer. Id. They
claimed that Defendant had parked the vehicles there the night before and
then gave the two permission to stay in the trailer. Id. Defendant had left
the trailer shortly before the police arrived and subsequently texted
Jazzmine, telling her the police were there and asking her to get his keys

and his phone and to tell police the vehicles belonged to friends. Id. The

' Because Defendant pleaded guilty, the facts are taken from the
factual basis contained in his written plea statement and from his pre-
sentence investigation report (PSI). Defendant did not order a transcript of
the plea hearing.
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officers found the Rodeo key in the trailer on a keychain Jazzmine claimed
belonged to Defendant. Id.

Case No. 141910665. On August 30, 2014, auto theft detectives
conducting surveillance in Salt Lake County saw a green Honda Civic that
matched the description of a stolen vehicle. Id. They watched as it pulled
into a parking lot and saw Troy Gomez walk away from it. Id. They
arrested Gomez, returned to the vehicle, and found Defendant standing
near it. Id. When they ordered him to hold still, he turned, jumped a fence,
and fled. Id. Officers later learned from Gomez and Jazzmine Martinez that
Defendant was the driver of the Honda. Id. To drive the car, Defendant
first had to start it with a screwdriver. R3, 56, 63.

B. Summary of proceedings.

Guilty plea. For the August 27 Isuzu Rodeo incident, Defendant was
charged with theft by receiving stolen property, a second degree felony, in
violation of Utah Code Ann. § 76-6-408 (West 2015), and receiving a stolen
motor vehicle trailer or semi-trailer, a second degree felony, in violation of
Utah Code Ann. § 41-1a-1316 (West 2013).2 R72. For the August 30 Honda

Civic incident, Defendant was charged with theft by receiving stolen

? The record for the Isuzu Rodeo case (Case No. 141912194) was not
requested prior to briefing. Counsel has notified the court clerk, who
confirmed she will resolve the problem.



property, a second degree felony, and failure to stop at an officer’s
command, a class A misdemeanor, in violation of Utah Code Ann. § 76-8-
305.5 (West 2015). R1-2, 73. As part of a global settlement of several cases,
Defendant pleaded guilty to the theft charge in each of these cases. R55-61,
72-73. In exchange, the second count in each of these two cases was
dismissed, as were the charges in three other cases. R55-61, 77-78. The
State agreed to recommend that the sentences in the two cases run
concurrent to each other and to the sentence in yet another case. R55-61.

PSI report. Adult Probation and Parole [AP&P] recommended
prison. R71. The presentence investigation report [PSI] notes Defendant’s
“[e]xtensive criminal history” and his history of failed community and
AP&P supervision. R72, 81. It also shows that his criminal history score
placed him well within a recommended prison sentence on the sentencing
matrix. Id.

Defendant’s juvenile record began at age 12 and ended at 17, with a
total of 11 charged offenses. See R72, 75. His juvenile offenses were nearly
all class B misdemeanors, including shoplifting, attempted assault, theft,
possession of alcohol, and interfering with arrest. R75. He also had a

second degree felony offense of car theft at age 13. Id.

&
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His adult record began in 1994, at age 18, and includes 41 charges
including this case. R76-77. The offenses include first, second, and third
degree felonies and class A, B, and C misdemeanors. Id. The charges involve
alcohol, controlled substances, paraphernalia, assault, aggravated assault,
theft, theft by receiving, theft by deception, domestic violence, child
endangerment, concealed weapons, dangerous weapons, forgery, criminal
mischief, criminal trespass, interfering with arrest, giving false information
to police, and multiple failures to appear. Id. His plea negotiations in this
case resolved five cases against him, the earliest having been filed in June
2014. R77-78.

Six months before that, Defendant was placed on probation with
AP&P for a third degree felony possession charge. R77-78. He never
reported to AP&P and absconded supervision. R78. In fact, Defendant has
been supervised by both AP&P and Salt Lake County Probation Services
and has been given multiple opportunities at Court probation. R75. AP&P
reported that, despite having been given ample opportunity to change his
behavior, he had failed to do so. R75, 78-79. The investigator opined that
Defendant was “not amenable to supervision, is a threat to society, and is an
extremely poor candidate for the privilege of further probation

opportunities.” R75. Consequently, the officer concluded, “there is nothing



treatment programs, the Court, or AP&P can do except to incarcerate him
for the protection of the public.” Id.

Defendant’s letter. Before entering his guilty plea in this case,
Defendant wrote two letters to the court. In the first letter, Defendant asked
the trial judge to treat his outstanding charges with those for which he had
been put on probation, and to revoke and reinstate probation. R33 (in
Addendum A). He explained that he had recently been in a motorcycle
accident that resulted in an injury to his left hand that required surgery. Id.
Probation, he claimed, would serve his medical needs and would permit
him to use “the structure and stability of AP&P to help better my life and
keep me on the right path....” Id. He claimed that he was “done” with his
“old ways, habits, and thinking,” and that he now viewed AP&P for the
first time as “a positive structure” to help him change his ways. R34.

His second letter explained that his motorcycle accident resulted in
major injuries, that he could not get the required surgery in jail, and that he
could not take the standard pain medications available in jail. R46 (in
Addendum B). He also explained that his father recently had a stroke that
left him impaired, and his mother had cancer and liver failure. R46-47. He
claimed that his hand injury and the threat of more jail time together

provided the necessary incentive for him to succeed on probation. R47. He
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also claimed that his motorcycle accident, which required that he be
resuscitated twice, provided the “reality check” necessary to change his
point of view. Id. In support, he told the court that he was using his jail
time well: he had met with three agencies to “help meet the requirements of
AP&P,” help him find needed resources, and help him create “release
plans,” none of which he had pursued in the past. R47-48. He also waived
the need for a PSJ, candidly admitting that AP&P would reject his probation
preference and that he had been unsuccessful at dealing with AP&P in the
past. R49.

Defendant’s mother’s letter. ~ Defendant’s mother also wrote a letter
to the court prior to entry of Defendant’s plea. She asked the judge to help
her son by allowing him to return home to serve his sentence. R41-42 (in
Addendum C). She mentioned her son’s problems with his arm, her
husband’s stroke, and her own problems with cancer and depression. R41.
She also explained how her family had always supported each other and
how important their support and prayers were during these difficult times.
R41-42.

Sentencing hearing. At a consolidated sentencing hearing, defense
counsel sought probation, explaining Defendant’s clear understanding of

AP&P’s recommendation, the reasons therefor, and the part his past



decisions played in putting him in this position. Sentencing Transcript [TR.]
3-4. He outlined Defendant’s jailhouse efforts to prepare himself to make
better choices and to succeed following his release, and stressed
Defendant’s need for an opportunity to put those plans into action. Tr. 4-5.
He also remarked on Defendant’s need to have his wrist injury addressed
and noted that Defendant had impetus to succeed due to his knowledge of
the prison sentence awaiting him if he failed. Tr. 6-7.

Defendant asked for “one final last chance” to be with his family and
to succeed on probation. Id. He told the judge about the reality check he
received from his motorcycle accident and the need for multiple
resuscitations. Tr. 5. He explained that he could not get in jail what he
needed for his wrist injury from the accident but was prepared to deal with
it if he was given probation. Tr. 6. He touted all his efforts in prison to
prepare for his release, noting that he’d never done such things before but
that he was now willing to admit he needed the help. Tr. 5-6. Finally, he

reasoned that because AP&P would ultimately supervise him after his

* The transcript of the sentencing hearing was filed only in Case No.
141912194 and, hence, remains in the district court until requested by the
appellate clerk. See footnote 2, supra. Both parties have briefed the appeal
using a copy of the certified transcript. See Aplt.Br. Addendum D; Aple.Br.
Addendum D.



incarceration, that supervision should begin now on whatever restrictions
the court required. Tr. 6-7.

The sentencing judge immediately sentenced Defendant to one-to-
fifteen years in prison for each of the two felony counts, ran them
concurrently with each other, dealt with Defendant’s outstanding order to
show cause in another case, and advised Defendant of the time he had in
which to file an appeal. Tr7-9. Defendant timely appealed his sentence in
each case. R86-95. By order dated April 13, 2015, this Court consolidated his

appeals.

SUMMARY OF ARGUMENT

The sentencing court did not abuse its discretion when it gave
Defendant prison instead of probation. Defendant presented his mitigating
factors to the sentencing judge at least twice before sentencing and again
through his mother and his trial counsel, and they were included in the PSL
This Court assumes the court appropriately considered the mitigating
factors presented to it, and Defendant does not show otherwise. Further,
Defendant committed the offenses in these consolidated cases while he was
on probation for an earlier crime. Given Defendant’s extensive list of
criminal charges over the previous twenty years, his multiple failed

attempts at probation and parole, and AP&P’s concern that Defendant



presented a threat to society, the sentencing court could reasonably
conclude that Defendant was not a good candidate for continuing on
probation. Certainly, it cannot be said that no reasonable sentencer would

have taken the view adopted by the sentencing court here.

ARGUMENT

THE TRIAL COURT WAS FULLY WITHIN ITS
DISCRETION TO SENTENCE DEFENDANT TO PRISON
INSTEAD OF PROBATION

Defendant asserts that the sentencing court abused its discretion by
sending him to prison. Aplt.Br. 6-8. Essentially, he argues that the
sentencing judge did not fully consider his mitigating factors. Id. at 7-8.
The judge implicitly considered and rejected them, however. And given
Defendant’s lengthy criminal record and multiple proven failures on
probation, the sentencing judge properly denied his request for “one final
last chance” to succeed on probation.

Sentencing courts traditionally have “wide latitude and discretion in
sentencing.” State v. Woodland, 945 P.2d 665, 671 (Utah 1997). A sentence
will not be overturned “unless it exceeds statutory or constitutional limits,
the judge failed to consider all the legally relevant factors, or the actions of
the judge were so inherently unfair as to constitute abuse of discretion.”

State v. Sotolongo, 2003 UT App 214, {3, 73 P.3d 991 (internal quotation

-10-



marks and citations omitted). See also State v. Helms, 2002 UT 12, §8, 40 P.3d
626; State v. Rhodes, 818 P.2d 1048, 1051 (Utah App. 1991). A sentencing
court abuses its discretion only when “no reasonable [person] would take
the view adopted by the trial court.” State v. Valdovinos, 2003 UT App 432,
914, 82 P.3d 1167 (alteration in original) (internal quotation marks and
citations omitted); accord State v. Thorkelson, 2004 UT App 9, 112, 84 P.3d
854.

A court’s sentencing discretion is at its broadest when deciding
whether to grant probation. This is because “‘granting or withholding’”
probation involves balancing “‘intangibles of character, personality and
attitude, of which the cold record gives little inkling."” Rhodes, 818 P.2d at
1049 (quoting State v. Sibert, 310 P.2d 388, 393 (Utah 1957)). Thus, “whether
to grant probation is within the complete discretion of the trial court.” Id.
Indeed, a “defendant is not entitled to probation, but rather the [trial] court
is empowered to place the Defendant on probation if it thinks that will best
serve the ends of justice and is compatible with the public interest.” Id. at
1051. A reviewing court may overturn the denial of probation only when it
is “’clear that the actions of the judge were so inherently unfair as to

constitute abuse of discretion.”” Id. (quoting State v. Gerrard, 584 P.2d 885,

887 (Utah 1978)) (emphasis in original).

11-



A sentencing court does not abuse its discretion merely because it
views a defendant’s situation differently than the defendant does. Helms,
2002 UT 12, §14. Yet that is the crux of Defendant’s compiaint here.
Defendant does not contend that his sentence exceeds statutory or
constitutional limits. He complains only that he offered numerous relevant
mitigating factors and contends that the sentencing judge failed to fully
consider them. Aplt.Br. 7—8.

But choosing which factors matter most in sentencing is entirely
within the sentencer’s discretion. See State v. Russell, 791 P.2d 188, 192 (Utah
1990) (trial courts have discretion in weighing minimum-mandatory
sentences because “one factor in mitigation or aggravation may weigh more
than several factors on the opposite scale”); see also Rhodes, 818 P.2d at 1049
(recognizing that “subtleties” of sentencing are often not apparent on “face
of a cold record”). A sentencing judge need not make specific findings in
support of its sentencing decision or articulate what information was
considered. State v. Nichols, 2016 UT App 52, 10, ___P.3d ___ (citing State
v. Moa, 2012 UT 28, 940, 282 P.3d 985 and State v. Helms, 2002 UT 12, 911, 40
P.3d 626). The appellate court “assumes that ‘the mitigating factors
presented to the [sentencing] court were appropriately considered.” Id.

(quoting Moa, 2012 UT 28, Y41, n.65).

12-
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Here, the sentencing court had Defendant’s mitigating factors before
it but chose to follow AP&I”’s recommendation of prison instead of granting
Defendant’'s request for probation. On this record, there was nothing
“inherently unfair” about that call. When Defendant committed these
crimes, he was already on probation for another offense. He absconded
from supervision and committed several offenses in the course of nine
weeks, resulting in the filing of five different felony cases, including these
two. R72, 77-78. This was the latest rash of crimes in an exceedingly long
list of adult charges dating back twenty years. Id. (noting “41 entries as an
adult”). His long and lengthy criminal history fully supports the PSI
determination that Defendant presented a “threat to society” that could
only be neutralized by incarceration. R75.

Further, despite his claim that, at sentencing, he “merely wanted a
second chance to prove himself with AP&P,” Defendant had a lengthy
history of probation and parole, had been supervised by various services
and courts, and had failed to use even one of his “many opportunities” to
change his criminal conduct. Id. For over twenty years, Defendant
repeatedly squandered those opportunities and committed more crimes.

The sentencing court could have reasonably concluded that Defendant’s

-13-



criminal conduct showed no likelihood of changing and that he was not a
good candidate for yet another probation opportunity. R47; Tr. 5-6.
Defendant nevertheless complains that the sentencing court did not
consider the changes wrought by his motorcycle accident—both physically
and mentally — the efforts he had taken for the first time while incarcerated
to arrange for help should he be given probation, his professed willingness
to comply with any and all restrictions imposed upon him, and his desire to
be “done with” his criminal conduct. Tr. 5-7; see Aplt.Br. 7-8. Defendant is
wrong. He placed this mitigating information before the court multiple
times — through numerous letters from Defendant and his mother, through
Defendant’s statement submitted as part of the PSI, and through his own
statements to the sentencing court. Defense counsel repeated much of the
information at the sentencing hearing when asking for probation instead of
prison. Tr. 4. The assumption, then, is that the sentencing judge considered
the factors, and Defendant has not shown otherwise. The judge implicitly
and properly found that Defendant’s post-arrest claim of a reality check was
less than credible and did not warrant a suspended sentence, especially in
light of more than 20 years of repetitious criminal conduct and probation

violations.

-14-



In sum, Defendant has not shown that no reasonable person would
agree with the trial court’s sentence. See Thorkelson, 2004 UT App 9, 12,

State v. Montoya, 929 P.2d 356, 358 (Utah App. 1996).

CONCLUSION

For the foregoing reasons, the Court should affirm.
Respectfully submitted on April 20, 2016.

SEAN D. REYES
Utah Attorney General

Assistant Attorney General
Counsel for Appellee
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CERTIFIED COPY

-

IN THE THIRD JUDICIAL DISTRICT COURT, SALT LAKE

SALT LAKE COUNTY, STATE OF UTAH

-00o0-
STATE OF UTAH, )
)

. Plaintiff, ) Case No. 141912194
vs. )
_ ) SENTENCING

JOHNNY MARTINEZ, )
)
Defendant. )

-o00o-

BE IT REMEMBERED that on the 30" day of January,
2015, commencing at the hour of 9:51 a.m., the above-entitled
matter came on for hearing before the HONORABLE DENO HIMONAS,
sitting as Judge in the above-named Court for the purpose of
this cause and that the following proceedings were had.

-00o~-

B DEPOMAXMERIT

e LITIGATION SERVICES

333 SOUTH RI0 GRANDE . ToLL FREE BOO-337-6629
SALT LAKE CITY, UTAH 84101 PHONE B0O1-328-1188
WwWW.DEPOMAXMERIT.COM Fax BO1-328-1189

° ATRADITION OF QUALITY ¢




For the State:

For the Defendant:

APPEARANCE.S

MICHAEL P. BOEHM

Deputy Salt Lake County
District Attorney

111 East Broadway, Suite 400 .

Salt Lake City, Utah 84111

KIM CORDQOVA

Attorney at Law

Edward K. Brass, PC

175 East 400 South, Suite 400
Salt Lake City, Utah 84111
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PROCEEDTINGS

(Transcriber's Note: Speaker identification

may not be accurate with audio recordings.)

THE COURT: All right. This is the time and date
set for sentencing. You’ve had an opportunity to look over
the pre-sentence report?

MS. CORDOVA: Yes, your Honor.

THE COURT: Are there any changes or corrections
that need to be made?

MS. CORDOVA: No.

THE COURT: Go right ahead, please.

MS. CORDOVA: Your Honor, we are going to ask that
you deviate from the recommendations from Adult Probation &.
Pérole. The recommendation is that Mr. Martinez go forthwith
to the Utah State Prison and I believe the last time that we
did the plea, I think that Mr. Martinez understands because of
his criminal history and because of the order to show cause
and the third-degree felony that we are alsoc before you on and
that the recommendation was going to be prison, that he wrote
the statement that is included in the--in the pre-sentence
report and I think that he has become very aware and that he
is very sincere and that he understands exactly where he is in

his life and what position he is in and what the choices have
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done to him and what it’s going to do to his life.

He has been very pro-active while he’s been
incarcerated. He is in minimum, he’s been able to attend
several classes, substance abuse classes and he has met with
several organizations, Valley Mental Health, the County
Justice re-entry programs, he’s got lists of housing

referrals, going to Social Security, getting back on his

medications, he has plans made up as to how he’s going to re-

enter the community and to be successful and to get housing

and to get on his meds and to get a job and to go to meetings

and to address his substance abuse issues and so he hasn’t

just been sitting in jail and just wasting time. He’s been

using his time to allow him to make better choices as he’s in

the community.

And so what he is asking for is that you allow him
to have another chance, to go on probation so that he can be
successful in the community and continue and he would still
have the one-to-fifteen prison sentence that he is very well
aware of.

Mr. Martinez, at his point in his life, I mean, he
does have a long criminal history, he can do time, he can go
to the prison, he can do his, you know, three to five years,
and he’s going to eventually be supervised again by Parole,
which is the same agency and--but he’s just asking that you

give him the opportunity to better his life, to make better
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choices, to not come back to this life, that he--of
incarceration and of--of being in trouble with the law.

THE COURT: Mr. Boehm--sorry.

MS. CORDOVA: He also has--

I'm sorry.

He also has his wrist issue that he would like to--
he has seen the wrist--he has been seen at the jail, I‘ve got
those medical records, but he would like a second opinion
about his wrist.

THE COURT: Mr. Boehm?

MR. BCEHM: My agreement in regards to the
sentencing--sentencing is contained in the--the waiver. I
have no--nothing further to add.

THE COURT: Mr. Martinez, this is your opportunity
to talk to me about your proposed sentence.

MR. MARTINEZ: Your Honor, I just, you know, like--
like--like she mentioned, you know, I'm at this point in my
life, I'm 37 years old, you know, there’s a point in life
when--in everyone’s life when they’re done with something.
I'm--I'm truly done with this.

I got in a--in a motorcycle accident recently and
that’s where my wrist injury. I--I passed away twice, they
brought me back. You know, I don’t know if that was a--being
more than just a slap in the face of reality and a check of

where I'm at in my life, you know, I have a granddaughter out
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there now that I just--I need to get out to. But like she
says, I’ve done things that I’'ve never done before during my
incarceration and that’s trying to look and find the help that
I need or someone to kinda lean on, something to lean on to
help me out there. I’m not going to lie, I’ve always just
done my time, you know, figured oh, well, I’'1ll just do my
time, get out and--and that’s it, you know, I’ve never
utilized the structure of A P & P to--to my benefit, I’ve
always just thought of them as a vice of--of keeping me from
what I want to do. But as time goes by, as time has gone by,
I see them more as a--as a, you know, as an opportunity to
help me in things that I need to do to be out there with my
family, to be successful.

As far as my medical situation goes, I'm in jail
right now, they--they gave me a splint and that’s all that
they’ll do for me. As far as pain medications, they can’t
give me any pain medications because the pain medication that
they can give me, with my head injuries from the accident,
will give me seizures.

I wasn’t sure on what was going to go on today or
not, but I do have an appointment on the 2™ of next month for
my surgery and everything to get done and, you know, just in
case I was blessed with another chance.

Now, I know I--I've got a bad record with A P & P

and in their eyes, I may not deserve another chance, maybe in
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yours and as--as mentioned, you know, either way, no matter
what the decision is, where I stand is where I stand, whether
I do time in ADC, whether I go to prison, eventually, you
know, if that does happen, hopefully, they don’t expirate (?)
me and--and if I do get out, that’s who’s going to supervise
me anyway is A P & P.

So I'm just asking for a chance now rather than
then, you know, one final last chance, you know, I’m willing
to take no tolerance, ankle monitor, whatever it--whatever it
has to take to try to get back out there.

I do have a re-entry, I’ve met with a couple people,
programs that help people get out and with housing and medical
needs and stuff like that. I’ve already got all the forms for
Social Security and stuff to--‘cause I'm not going to be able
to work construction, so I don’t--I'm not sure how that goes
but I would just like to ask for another chance at--at
AP &P.

THE COURT: Thank you.

Any legal reason why I shouldn’t sentence?

MS. CORDOVA: No.

THE COURT: With respect to case ending 665 and the
charge of theft by receiving stolen property, a second-degree
felony, I'm sentencing you to one to 15 years at the state
prison. You have 30 days in which to appeal.

With respect to case ending 194, theft by receiving
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stolen property, a second-degree felony, I’'m sentencing you to
one to 15 years at the state prison. You have 30 days in
which to appeal.

Those will run concurrent with one another.

With respect to 221, we need to deal with the 0SC at
this point in time.

MR. BOEHM: I hadn’t told Ms. Cordova that, but
given the Court’s ruling, decision on that, I’'m fine to
dispose of that with time served.

THE COURT: All right. 1It’s alleged that you
violated the terms and conditions of your probation as we've
discussed before.

MR. BOEHM: I think he’s already handled the
addition in the filing--

MS. CORDOVA: He did.

MR. BOEHM: --and it’s set for sentencing.

THE COURT: Is that right?

MS. CORDOVA: Yes.

THE COURT: 1It’s just OSC sentencing? All right.
Based--all right. At this point in time, it’s a sanction, I'm
just going to credit you with time served, close this matter
unsuccessful. Fines and fees will be sent to the Office of
State Debt Collection, order Mr. Martinez’s immediate release
on Case 141900221.

Again, you have 30 days in which to appeal your
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sentences,

Mr. Martinez.
MS. CORDOVA: Thank you.
THE COURT: Thank you.

(Whereupon, this hearing was concluded.)

* * *
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