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STATEMENT OF FACTS

Thiz case comes here froin an order of the distriet
eourt granting respondent’s uniion fo dismiss, The
Slate of Utah filed an amiens curiac brief in the distriet
court supporling respondent’s inotion because of the
State Secority Commission’s inferest in enforeing and
adininistering the real estate licensing laws.

'The appellant, J. Seal, is an assignee of an ont of
stale corporation (Union Interchange, Ine.), which cor-
poration was the parly involved in the original transae-
tion out of which this aclion ariges, The order granting
the motion to dismiss was on the bagis of a stipulation
of the parties,

Respondent adopts appellant’s statement of faets
but points out the following malier eontained in the
stipulation:

¢k # * Agents of Union in the Srate of Ttah
acquire inflormation as 1o the names of individuals
who desire to sell bugmesses and real property.
Such agents then approach the individwoals and
scek to solicit from them contracts to adverlise
their property with Union. A eontraet form is
produced which is so drafted that the individual
in signing sueh is in effect making an offer to
Union. The agents of Union aet as solieitors of
such contracts, * * * *

Respondent Powell's proverty was not sold pur-
suant to nion’s arreewents to advertise,

(" Thronghout this brief, appellant’s assignor, Union
luterchange, Ine., shall he referred to ag Union.)

0
Sponsored by the S.J. Quinney Law Library. Funding for digitization provitf®d by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



STATEMENT OF POINTS

POINT I

THE ACTIVITIES 0OF APPELLANT'3 ASSIGNOR,
UNION, FALL WITHIN THE DEFINITION OF REAT. IESs-
STATE BROKER CONTAINED IN SECTION 61-2-2, UTAH
CODE ANNOTATED 1853

POINT I

SECTIONS 61-2-1, 61-2-¥ AND 61-2-18, UTAH CODIL AN-
NOTATED 1953, DO NOT IMPOSE AN UNREASONARLE
BURDEN ON INTERSTATE COMMERCE AS APPLIED TO
THE CONDUCT AND ACTIVITIES OF TUNION,

POINT ITI

SECTIONS 61-2-1, 61-2-2 AND 61-2-18, UTAH CODE AN-
NOTATED 1953, ARE NOT UNCONSTITUTIONAL UNDER
THE DUE PROCERS AND EQUAL PROTECTION CLAUSIES
OF THE FEDERAL CONSTITUTION AS APPLIED TO THE
FACTS OF THIS CARSE.

POINT 1V

SECTIONS 61-2-1, 62-2-2 AND 61-2-18, UTAH CODE AN-
NOTATED 1953, AS THEY APPLY TO THE FACTS OF
THIS CASE ARE NOT UNCONSTITUTIONAL AS BEING IN
VIOLATION OF THE PRINCIPLE OF FREEDOM OF THE
PRESES.

ARGUMENT

POINT 1

THE ACTIVITIES OF APPELLANT'S ASSIGNOER,
UNION, FALL WITHIN THE DEFINTTION OF REAL ES-
STATE BROKER CONTAINED IN SECTION 61-2-2, UTAH
CODE ANNOTATED 1952

Chapter 2 of Title 61, Titah Code Annotated 1053,
entitled Iteal Ksiale Brokers, i3 the law reculatinge real
estate brokers and the licensing thereof. The regulation
of real estate hrokers, az defined, iz an cxcreise of the
police power for the protection of the public in the sale
a

- digltization provided by the Institute of Museum and Library Services
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ol property. The Utah slalule was enacied in 1921, See
Chapter 110, Laws of Utah 1921, Part of the title of that
aet provided as follows:

“An Act to define real estale brokers and
real estate salesmen; fo provide for the regula-
tion, supervision and licensing thereof ; * * *.»

It 18 sigmificant, we think, that the Legislature took
pains to define “real cstate broker” as they did, rather
than fo rely on what might be a commereial or trade
definifion. The Legislature was undoubfedly aware
of the abuses and opportunities for ahuse, sharp praec-
tiees and cheating in the field of real estate seiling and
brokering. Prior to regulation there were numerous ac-
counts of foul dealing by salesmen, brokers or “hetween
men,’” resulfing in logses to property owners.

Section 61-2-1, U.C.A. 19353, provides as follows:

“It shall be unlawful for anv person, copart-
nership or corporation to engage 1n the business,
act 1n the capaeity of, advertise or assume to act
as a real estate broker or a rcal estate salesman
within {lns state withent first obtaining a license
under the provisions of this chapler.”

The following Section 6G1-2-2 defines *‘real estate

broker.” It 1s broad in its coverage:

“The tern ‘real estate broler’ with the mean-
ing of thig chapler shall inelude all persons, part-
nerships, assoclations and corporations, foreign
and domestic, who for another and for a fee, com-
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mission or other valuable consideration, or who
with the intention or in the expectation or upon
the promise of reeeiving or eollecting a fce, com-
migsion or olher vaiuable consideration, sells, ex-
changes, purchases, renty or leases or negoliates
the sale, exchange, purchase, rental or leasing of
or offers or atlempts or agrees to negotiale the
sale, exchange, purchase, rental or leasing of, or
fists or offers or attempts or agrees fo List, or
auctions, or offers or attempts or agrees to collect
rental [or the nse of real estate or who adveriises,
who buys or offers to buy, sells, or offers to sell
or otherwise deals in options on real estate or the
improvements thereon or who eollects or offers or
altempts or agrees to collect rental for the use of
real estate or who vdveridses or holds himself,
itself or themselves out as engaged in the business
of selling, exchanging, purchaging, reniling or leas-
ing real estate or asswets or directs in the procur-
tg of prospeels or the negotiation or closing of
anv transaclion which does or iz ecaleulated to
result in the sale, exchange, leasing or renting of
any real estate. * * *

(We have emphagized those phrazes whieh partien-
larly bring the cireumstances of this case witlan the
definition,) We submil ihat the conduct of U'nion was
within the definition of a real estate broker. Tlnion 18 a
corporation; iig services are rendered for another and
for a fee. Its activities include the following: Tt lists or
attempts to list real estate; it advertizses real estate; and
it assizts or direels In the procuring of prospects caleu-
lated to result in the sale of real estate. Certainly the
conduet as shown by the Tacts stipulated fo and as stated

in appellant’s brief fall within the definition as a watter
of analvsig,

-
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The fasts of the Anderson case, cited by appellant on
page o of his brief, do not bear similarily to the faets
here. There, the party merely made contacts with pros-
peetive seliers for a real estate broker, Nor is the lan-
guage of the Anderson opinion helpful. This is not the
case o a “stenographer” or “a person who introduces »
real eslate broker to one who inay wizh to deal with
him.” Here, Union’s agents approach a prospective seller,
advise him of thelr services and program, and solicit
from him for a fee the business of advertising his prop-
ertv, They then obtain from the seller & written contract,

The Wisconsin case cited in appellant’s bricf at page
6, Howard v. Heinig, is not in point for the reason men-
tioned by appellant — that the wording of the Ttah
statute 1s broader.

POINT II

SECTIONS 61-2-1, 61-2-2 AND 61-2-18, UTAH CODE AN-
NOTATED 1353, DO NOT IMPOSE AN UNREASONABLE
BURDEN OGN INTERSTATE COMMERCE AS APPLIED TO
THE CONDUCT AND ACTIVITIES OF UNION.

Al this stage, it would be appropriate to state cer-
tain general rules ag they apply to the application of
the commeree clause, The power of Congress to regulate
interstate commnerce docs not forestall all slate aetion
affecting interstate conunerce, A =tate mayv legislate in
respieet of their loeal concerns even though sueh legisla-
tion may indirectly and ineidentally affect interstale
commeatce, 15 CLI.8, 268, Commerce, Sec. 11; Roston &
M.R.R. v, Armburg, 255 T8, 234, 52 8.0t 336, 76 L.Ed.
719, A slale, therefore, may in the exercise of its police
powers legislate so as to affect eominerce so long as the
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interference does not impose an unreasonable burden on
interstate eommerce. Furthermore, a state may regulate
the local activities of a eorporalion engaged n mterstate
commeree and the imposition of a reasonable expense
thereof upon sueh a corporation is not a burden upon
interstate commerce. 11 Am, Jur. 22, Commeree, Hec. 21,
Great Northern R. Co. v. Washington, 300 1.3, 154, 57
8.0t 397, 81 L.xd, 573. The case of Slater v. Salt fake
('ity, 206 P.2d 133, hereinafter disenssed, states as fol-
lows:

“* % * Tt is not every incidental interfercnee
with inferstate commerce that gives rise to a elaim
of unconstitutionality. Matters which are largely
leeal in character ean be dealt with by the stale,
even though the regulutions, in some degree, inter-
fere with the free flow of conumcree hetween the
states, * ¥ *¥

There are two answers to appellant’s second con-
tention. In the first place the application of this statute
to 1he activities of Union would not constitute an unrea-
sonable burden on interstate cormnerce. The foree of
the Ttah law does not apply to the publication of UUnion's
advertising journals, If applies only to the mitial eon-
duct of Union in their contacts with Itah residents who
own real property located in the state. [itah’s enforce-
ment does not interfere with or affeet the publication or
digtribution of Union’s two national publications. Sec-
endly, Union’s aefivities in thix stale, as previously
pointed oul, are suech that justify the exereizse of state
regulatory aetion under the police powers, Tnion's
agents seek out prospective sellers; they solicat from
them for a fee the business of advertising their proper-

I
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tics; they attempt to have the seller sign contract forms,
Bueh eonduet does not constitute an isolated transaetion,

Under Point II of appellant’s brief, beginning at
page 8, there are two cases cited: State of lah v, Salt
Lake Tribune Publishing Co. and Post Printing and
Pablishing Co. v. Brewster., Both cazes involve state
statutes which sought to prohibit the adverlisement of
cigaretfes. The statutes were held unconstitutional on
the gronnd that inasmuch as the shipment and sale of
cigareties across state lincs constitutes interstate com-
meree, the legislation prohibiting the advertising of sueh
eommodities placed an unreasonable interference or hur-
den on intergtate commerce, These cases are not in point
and are not analogous te the faets here. The state does
not seek to prohibit the described conduet by Tnion; it
merely desires to imposc reasonable regulations,

The Utal statute, Section 61-2-6, preseribes the
requirements for real estate brokers licenzes. Xt 18 sub-
mitted that thoze requirements are not unreasonahle
under the circomstances concerning the methods em-
ploved by Union, It is noted that in the same section
provigion is made for the licensing of non-resident hro-
kers. Tt provides:

61-2-6{c}. “A non-resident of this state may
hecome a real estate broker by conforming to all
the provisions of this act, except that such non-
resident hroker regulariy engaged in the real es-
tate business as & vocation, and whe maintains a
definite place of business and is licensed in some
other state, which offers the same privileges fo
the licensed brokers of this state, shall not be
required to maintain a place of business within
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this state, The commission shall recogmize the
license issned to a real estate broker by another
state as satisfactorily quahfying him for licensc
as a broker, provided that said non-resident bro-
ker has qualified for license in his own state by
written examination and also that said other state
permits licenses 1o be igsued to Licensed brokers in
this state, without examination. * * *

These requirements do not imposc a prohibition on
Union’s activilies in Ttah. Tnion may cngage in the
activitiex heretofore described by obtaining a license. It
is significantly stated at the outset of Section 61-2-6:

“% % * With due regard for the paramount
inferest of the publie, the hoard of real estate ex-
aminers may reguire and pags upon such proof
ag may be deemed neccssary to determine the
honesty, integrity, truthfulness, reputation and
competency of each applicant; and shall require
the applicant to pass an examination, and preseribe
the passing grade, covering the fundamentals of
the English langunage, arithmetie, bookkeeping,
real estate law, acquisition of {itles, deeds, leages,
mortgages, land contracts, agency eontracts, liens,
zoning, taxation, and the provisions of this chap-
ter' ¥ ¥ #®¥1

POINT II1

SECTIONS 61-2-1, 61-2-2 AND 61-2-18, UTAH CONE AN-
NOTATED 1953, ARE NOT UNCONSTITUTIONAL UNDER
THE DUE PROCESS AND EQUAL PROTECTION CLATUSES
OF THE FEDERAL CONSTITUTION AS APPLIED TO THE
FACTS OF THIS CASE.

A gtate under its police powers has the right to
regulate any bmsinesg, oceupation or trade in order to
protect the public health, morals and welfare. 33 Am. Jur.
336, Licenses, See. 17. A siale mav under its general
police powers regulate the business of brokers, including

9
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real estate brokers. 12 C.J.8. 18, Brokers, Sec. 8; S Am,
Jur, 993, Brokers, See. 7.

It is conceded, as previously stated, that the activi-
ties and conduet of Union’s agents are not precisely
identical with the commonly accepted functions of a real
estate broker or salesman nnder a trade or commercial
definition. However, the definition contained in the
Utah Cade, Scetion 61-2-2, quoted above, is suffieiently
broad to include those who list or attempt to list proper-
lies, advertise, or assist in the procuring of prospeets.

Appellant eites and relies heavilv on two New Eng-
land eases, United Interchange Ine. v. Spellacy and
United Interchange Inc. of Mass. v. Harding, It is noted
that in both of these cases the original statutes defining
the praciiec of real extate brokering were recently amend-
ed, broadening them to inelude the activities and methods
ol operation of Union. The Titah statute is sufficiently
hroad without amendment to inelude the activities of
[ nion.

"The Spellacy case does not quarrel with the prineiple
that real estate brokers mav be regulated or that the
aclivilics of lInion may be regulated ‘‘consistenily wath
constitutional limitations.” The bazis of that deeision is
that the type of regulation exereised againzt the activi-
ties of | nion is not constitutional; that it is unreasonable
to require these salesmen to take written examinations,
to furnish a corporate bond and to payv substantial fees.
{In Litah the fee to take the examinations is $10 and the
license fee 1s $20, The renewal fee 15 $10.)

(onsider the activitics of T'nion and its salesmen.
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They contact Utah citizens and solicit contracts from them
relating lo their real estate. They aid and advise them
in drafting their proposed advertisement. T'pon signing
the contract, the seller iz obligated to pay the stated fee
or commigsion. The matter iz then ont of the seller’s
hands., Whether the property is sold or not, he must pay
the fee. lle mmst rely on the good laith of the company
to publizh the advertisement as comtracted. 1t iz sub-
mitted that the New England cases falled to take note of
the real polential harm o the public From these aetivi-
ties. Becanse Union’s agents approach prospeclive scllers
of real property, represent that they advertise only real
estate and propose Lo charge a fee or commission, many
sellers may reasonahly helieve thai no fee will be charged
unlegs the property 1s sold., If is only reasonable to as-
sumpe that the high pressure salesman in hig cagerness
to cloge a deal, either intentionally orinadvertently, leaves
the property owner with the impression that only in the

event the property 1z sold will the f'ee be eharged.

The licensing regulations of the Utah stalule are nof
nnreasonahle as applied (o these aetivilies. It is noted
that Section 61-2-6, 17.C.A. 1953, vests in the Board of
Real Estate Kxaminers cerfain diserelionary powers as
to the {ype and content ol cxaminations {o be passed by
applicants, The board may, therefore, vary the examina-
tiong that are taken by the varions clagges of brokers or
salesmen to conform 1o the type of broker or salesman
applicant.

il
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POINT IV

SECTIONS 61-2-1, 62-2-2 AND 61-2-18, TTAH CODE AN-
NOTATED 1953, A3 THEY APFLY TO THE FACTS OQF
THIS CASE ARE NOT UNCONSTITUTIONAL AS BEING IN
VIOLATION OF THE PRINCIPLE OF FREEDOM OF THE
FPRERES,

The enforcement of the real estate laws as applied
to Union’s activities does not constitute violations of the

cuarantee of freedom of the press.

The Harding case, upon which appellant relies pri-
marily in supporf of his fourth point, in torn cites three
['nited Btates Bupreme Court cages as support, None of
those cases suppori. appellant’s proposition as applied to
the facls of this case, and we submit do not snpport the
holding in the Harding case. In Liovell v, City of Griffin, the
ordinanee in gquestion as stated by the court . . . abse-
lutely prohibits the distribution of any literature of any
kind . ,.” The ordinance was composed as a direct pro-
hibition of the disfribution of the printed matter. In
Near v. Minnesota, the Minnesota statute prohibited the
producing, publishing, circnlating or selling of an ob-
scene, lewd, malicious, scandalous. ete. publication. In
{irosjean v. American Press Co., the Louisiana statute
imposed a 2% license tax on the privilege of engaging
in the publication business. The tax was based on the
extent of the cireulation of the publication. The laws in
eaech of these cases imposed direct prohibitions and bur-
dens on the publication and circulation of the printed

matter.

The Ttah statute imposes no restraint or prohibition
on T'nion’s publication or circulation of its periodieals.
The statute merely seeks to impose reagonable regula-
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tions on persons who eome into the State of Utah and do
businegs with Utah resideuts in the listing, advertising or
attempts to procure buyers of real estate. Nor 1a the
license fee a tax upon the publication or eircalation. The
regulation of Union's activifies may have some shght
affeet on appellant’s sources of revenne. However, the
affect on appellant’s publication and circulation of ils
periodicals is 80 remote and obscure as to be of no con-
sequence,

It is submitted that the Maine Supreme Judicial
Court erred in holding that governmental regalalion of
the activities of Union violated the guarantee of freedom
of the press. It is an established principle that the con-
stitutional guarantec of freedom of the press does not
impese restraints on governmental regulation of com-
mereial activities such as commercial advertizing, 16
C.J.8. 1123, Constitutional Law, See. 213(8}e. See also
Fuolentine v. Christensen, 316 1.5, 52, 62 5. Ct. 920; Slater
v. Salt Lake Cuy (1949 Utah), 206 P.2d 153; Pittsford
v. Cty of Los Angeles (California), 122 P.2d 535; and
Reuben H. Donnelly Corp, v, City of Bellevye (Ky.), 140
95.W.2d 1024, In the Slater case, gsupra, a eity ordinance
made it unlawful for any person to peddle, offer for
sale, ete, a variety of items, including magazine subscrip-
tions upon any of the streets of Salt Lake City without
having a liccnse, The ordinance was attacked as being
unconstitulional. This Court upheld the ordinance and
sald that:

“# % * the right of free speech cannot be used
as a shield to protect commereial activities carried
on in streets or on sidewalks,”

Sponsored by the S.J. Quinney Law Library.
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CONCLUBION

It is respectfully gubmitted that {he holding of the
trial court shonld be sustained.

RUSSELL C. HAREIS
Attorney for Respondent

WALTER L. BUDGE
Attorney Gemeral

GARY 1. THEURER
Agsistant Attorney General
Attorneys for State of Utah
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