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POINT II. .

SECS. §1-2-1, 61-2-2, AND 61-2-18, U.C.A. 1953, IMPOSE
AN UNREASONABLE BURDEN ON INTERSTATE COM-
MERCE AS APPLIED TO THE CONDUGCT AND ACTIVITIES
OF UNION.

POINT III.

SECH. 81-2-1, 61-2-2, AND 61-2-18, U.C.A. 1953, ARE UN-
CONSTITUTIONAL UNDER THE DUE PROCESS AND
EQUAL PROTECTION CLAUSES OF THE FEDERAL CON-
STITUTION AS APPLIED TO THE FACTS OF THIS CASE,

POINT IV,

SECS. 61-2-1, 62-2-2 AND 6-2-18, UCA 1953, A3 THEY
APPLY TG THE FACTS OF THIS CASE ARE UNCGNSTI-
TUTIONAL A8 BEING IN VIQLATION OF THE PRINCIPLE
OF FREEDOM OF THE PRESS.

ARGUMENT

POINT L.

THE ACTIVITIES OF PLAINTIFF'S ASSIGNOR,
UNION, DO NOT FALL WITHIN THE DEFINITION OF
“REAL ESTATE BROKER,” CONTAINED IN SEC. 61-2-2,
U.CA 1963.

On Page 3 of respondent’s brief, it is stated that the

activities of ['nion consist of the following:
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(1) It lisls or attempis to list real extate
(Z) It adveriises real extate

(31 1t assists or directs in the proearimg of pros-

pects ¢alculated to result in the sale of real estate.

With respect to (1) above, the word *hets” has a
definite meaning in the real estate mdustry as denoting
the aceeplance of a seller’s proposal to sell his real prop-
ertv and to endeavor to find purchasers for it. This
Union did not attetnp! lo do, and the statcinent in re-
apondents’ brief thut it did flies In the face of the stipu-
lation of faets in this ¢ase where that word was siricken
out and mitialed by attorneys for the parties for the very
reason that Union did not underiake or endeavor to find
any purchasers for advertizer's property but agreed only
to perform the adveriising scrvices contracted 'rom which
prospective purchasers might contaet the advertizsing
zeller directly (I3, 10,17),

Arlo (2) above, such aclivity 15 not defined as g real
estate broker under anv of the italicized phases of that
seetion as 1l appears on respondent’s brief except to the
extent that “or ussists or directs in the procuring of pros-
pects™ Hierally cneommpasses this and many other activi-
ties, (3) ahove, of course, ralses the same guestion, Thus,
en this point, this Court is again farnished with the prob.-

lemn 1t had before in the daderson case where il was Lield
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that those words are not to be given literal application;
Respondents endeavor to distinguish that case. Surely,
however, one who, without a license, personally con-
tacts prospeetive sellers for a real estate broker ig
assisting to some extent In procuring of prospects. To
the extent that there is a difference in degree, appellant
submils that the activities of Union’s agens are more re-
inote than that of the plaintiff in the Anderson case. The
distincetion as to what assistance brings one within the
terms of the subject seetion made in that case is “those
which resulf i legal hiability between the parties.” Cer-
tainly nothing the agent of Tinion does in any way effects
legal liability hetween any buyer and seller anv more than
the activities of the stenographer or man who introduces

the real estate broker do.

POINT II.

SECS. 61-2-1, 61-2-2, AND 61-2-18, UA.A, 1953, IMPGOSE
AN UNREASONABLE BURDEN ON INTERSTATE COM-
MERCE AS APPLIED TO THE CONDUCT AND ACTIVITIES

OF UNION.

Appellant does not take issue with the authorities
cited by respondeni under this point but ceontends that
they do not have any application 1o cur case, It isidle to
<av that there is no interference (or that the interference

s inconsequential) with an admittedly intersiate aetivity

ation provided by the Institute of Museum and Library Services
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of publishing and advertising hecause the latter are not
prehibited (and ecould not he sinee they are done outside
the statc) when burdens are placed upon the procoring
of adveriisers wluch makes it difficult or itnpossible to
sustain the publication since advertiging contracts ure

the sole zource ol revenue for such an enterprise.

Respondents” attempts fo distinguish the cases of
[tk v, Salt Lake Trehne Publishoeg Company and Post
Printong anwd Publishiny Compuny w. Brewster on the
gronnd that the legislation there prohibited the advertis-
ing itsell acknowledgees that the state conld not diveetly
prohibit cirenlation of the advertising in guestion. Is it
any more lawiul to prevent such eirculation by preventing
the solicitation of the advertising matter to be circulated ?
1P one may lawfully pnblish and cireulate advartﬁing,

why may he not assemble the material?

Respondents contend that the requirciients for
Tnion’s agents to gualify as real estate brokers are not
unreasonable. Appellant asks why should it be necessary
to pass an exammation m oreal estate law, acquisition
of titles, deeds, leases, mortgages, land eonivactls, agency
confraects, liens, woning, laxation, and the provigions of
Chapter 61, L.C.A. 1933, for ene who «olitats from pros-
peetive sellers the business of advertising their property ?

Respondenis have falled to suggest why eompetency in
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such real esiate detalls shounld be necessary for advertis.
ing the properties for sale. Respondents, further, omit
entirely any reference to the provisions of Seetion 61-2-¢
which also requires of persons who are not licensed real
estate brokers of other states who have reciprocal laws
and maintain a place of business there: (1) 3 vears ex-
perience as a real estate salesman or its equivalent, (2)
maintaining a place of business here (3) personal knowl-
edge recommendations as to character by three Ttah
property owners.

POINT III1,

SECS, 61-2-1, 61-2-2, AND 61-2-18, U.C.A, 1953, ARE UN-
CONSTITUTIONAL UNDER THE DUE PROCESS AND
EQUAL PROTECTION CLAUSES OF THE FEDERAL CON-
STITUTION AS APPLIED TQ THE FACTS OF THIS CASE.

Appellant econtends that it is unconstitutional for a
legislature to arbitrarily define an advertiser as g real
estate broker or salesman. Apparently, respondents do
not dispute the fact that Sce, 61-2-2 has done this to the
extent it ineludes the aetivities of ['nien. Further, re-
spondents have not taken izsue with appellant’s brief that
this ean not be done consistently with constitutional

prineiples.

Appellant docs not argue that real estate brokers

may not be regulated or that the activities of T'nion may
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not be regulated “consistently with constitutional limita-
tions." What appellant coes contend is that Union can
not be regulated in the same manner that a real estate
broker may be constitutionally regrulated when Union is
not a real estate broker and that it is unconstitutional
to define one as a real estate broker who is not one In

fact.

Respondents contend that the New England eases of
{Taited Interchange, Tnc. v, Spellacy and Uneted Inter-
clenge, fnc, of Massachuselfs v, Harding, failed to tuke
note of the potential harm to the public from aetivities
such as Union, This s a presumphious statement and not
in accordanee with the facet. In United Duterchange v.

Spellacy the Connecticut Supreme Court said :

“The only reason advanced for the need and
design of thls amendment iz to prevent fraud, a
purposce which has always been considered legiti-
mate for the exercize of police power when the
facts warranted 1f (elting cases)., A legitimale
purpose, however, ean not justify an unreasonghli:
and unneeessarily  arbitrary  diseriminatory
method of accomplishing it {eiting cases).

“The legislative power to regulate a business
fraught with particular danger to the public is
much wider than in the case of an ordinary lawtul
business such as advertising. ‘In the ane business
no citizen has an absolute right to enguge; in the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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other all citizens have a right and and eqnal right
to engage. The difference 1z vital? (State v. Con-
lom, 63 Conn. 475, 486, 33, 51%) Where the busi-
ness 18 a lawfal one and involves no partieular
danger to the publix the regulation mmnst not he
unreasonably in cxcess of what is mnecessary to
accomplish the supposed end; and in the case of
a business in which all citizens have a right and
an equal right to engage, the prineciple of equality
of rights must in this state be observed. (State
v. Porter, 94 Conn. 6392, 643, 11TA 59; 30 Am, Jur.
278, 40"

In order 1o constitute a reasonable exereize of the
police power, there must be a reasonable conneetion he-
tween the requirements of the law and the purpose to be
achieved by it. In this case the purpose ostensihly would
be to prevent misrepresentations coneerning selling of
such advertising. Are lhese reqmirements reasonably
calenlated to achieve such purpose or are they calealated
to prevent such business? Fraudulent sales are just as
likely and possible in many other fields and the equal
proteetion clange would require that all perzons simlarly

situated would be treated hikewise.

The suppozed danger van adequately be taken care
of as in the normal ease of frand, a defense asscried by
the respondents in thix vase, The advertising fee is not

pavable until affer the services liave been performed and
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the advertiser need not rely =olely on the good faith of

TU'nion as respondents asscrt,

Under this pomt, respondents have made no allempt
tw contend that ax applied to Union, See. 61-2-2, T.C AL
1953, defines s a rveal ostale broker a party who iz not
«uch. They eoncede that such activitics “are notl precigely
identical with, the covmponly aecepted functions of rcal
estate broker or salesman under a trade or commercial
delinition.” Not only are thev not preeisely identical
but are not in any way within any aceceptable definition
ol what constitules a real esiate broker. Respondents
have cited no eases which constitutionally permit a pariy
being arbitrarily defined and elassified in a group in
which he in fact does not belong, In Whilcowds . Fwer-
soi, M Clal, APP 2(d)y 263, 269, 115 Pae 2{d) 592, a
statute providing for the licensing of cosmetologists after
exanunation delined the term ‘cosmelology’™ in such a
way as to inelude halr dressing, massage, and manicuring.
The plaintitt in that ease had long practicsd as a mass-
euse. The hoard charged with administering the statute
ordered her to cease performing any active cosmetology
until she had obtained a license. The plaintiff had never
studied hair dressing or manienring, had no training or
proficiency in these particular branehes of cosmetology
as defined by the statute, and conld not pass an examina-
lion in them. The couwrt held that although an activity

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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not harmful in itself night endanger the public health,
safety, and general welfare 1f practiced by an inexperi-
enced and 1ncompetent person and, therefore, be a proper
subject for regulation, a statute which prevented a person
from carrving on the lawfol oceupation of masseuse un-
less she could also gualify under the statute as a hair
dresser was an unconstitfutional exereise of legislative
power. A similar line of reasoning controlled the court’s
decigion in the following cases: Prowly v Hevon, 127 Colo.
168, 176, 200 I 2(d) Tad; Bervy v, Sumnters, 76 Idaho
6, 452, 253 D2d) 1093 People v. Schaeffer, 310 IIL
T4, B8, 143 NG 245, Senlly v, Halliian, 365 TIL 185, 191,
i NE 2{d) 176; Joluson v. Ervin, 205 Minn. 84, 88, 285
NW T7: People v. Eioge, 197 NJY. 143, 148, 80 NE 451;
Evans v. Baldrige, 294 Pa. 142, 114 A 97 Timmons v
Morris, 271 F 721, 727 Baker v. Daly, 15 F 2(d) 831,
852,

Tn the very recent case of [ nivn Faterchange v W,
A, Savage, 342 P2 248, the California Supreme Court
held there was sulwtantial doubi as to the constitution-
alitv of slatutes prohibiting identical activities of this

appellant’s assignor,

POINT 1IV.

SECS. 61-2-1, $2-2-2 AND 6-2-18, UCA 1953, AS THEY
APPLY TO THE FACTS OF TIIS CASE ARE UNCONSTI-

ation provided by the Institute of Museum and Library Services
idministered by the Utah State Library.
Machine-generated OCR, may contain errors.
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TUTIONAL AS BEING IN VIOLATION OF THE PRINCIFLE
OF FREEDOXM OF TIIE PRESS,

Respondents’ arguinent that there was no interfer-
ence with the freedom of the press herein becanse the
[Ttah gtatute Imposes no direct restraint or prohibition on
I'nion’s publication was effectively dealt with by ihe
Supreme Court of Maine in the case of { 'nited Inter-
change, Ine. of Mass. ¢ Harding, in these words:

“The press can be deprived of its liberty as
gquickly by previcus restraintz which destroy its
sources of revenue as by rigid censorship. If by
an artilicial lcensing device the business of peti-
Lonars ean be curtailed or terminated, we see no
ohstacle for further encroachment on freedom of
the press by restrictive legislative deviee aimerd
at specifie media or even at the whole industry.”

Surely the statute in question here destroys Union's
sources of revenue hecaunse of the hnpracticality of its
agents becomnng real estate brokers and of [urmshing
the personal character references roquired by our laws
of real retate hrokers. Regpondent’s brief coneedes that
“the regulatlion of Union's aclivitics may have some
slight effeet on appellant’s sourees of revenme.” (Page
13). It is difficult to sec how respondents can contend
that the effect on Union’s publication and cirenlation of

its periocheals is so remole and ehseare as to he of no
consequence when they lail to even diseuss the limitation
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they would impose on Union's agent with respeet to pass.
ing written examinations in fields unrelated to their
activity and furnishing evidence from residents as to
persongl knowledge of their agent'’s good moral eharacter

when such agents almost invariably are non-residents.

lRespondents acknowledge that the Maine case cited
above is directly in poini and eontrary to their position

in this case,

Although 14 C.J.5. 1123, Constitutional Law, See,
213(8)e makes ihe broad siatement that freedom of
speech and press lmpose no resirvaints on governmental
regulation of commercial aetivities sueh as commoercial
advertizing, all ol the cases cited for such statement and
hy respondents here deal with (1) the power of a4 mumn-
cipality to regulate business on their streets without vio-
lating [reedom ol speech or press or (L) power to tax
such business activitics, As stated in the case of Pitfs-
ford v. City of Los dngeles, (122 P2 523) the issuc there
wag “the right to distribute connnereial advertising wat-
{ers apon public streets and thorough-fares.” No such
question ix involved 1n thig case.

It is true that munieipalities mmay constitutionally
prohibit commereial activities earried upon highways,
strects, or on sidewnlks without vielating the freedom
of speceh or press guaranteed by the Constitution be-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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cause streets, sidewnlks, and highwavs are public prop-
erly, and no one has a vested right to do business there.
This court In the casc ol Safer v, Salt Lake City, 206 P,
2(d) 153, carefully peinted ownt that the ordinanece in
question did not prohibit the sale of magazines 1n other
portions of the ety than on cerlain specified strects
which constitute (he congested buwxiness district of the
city in question. In this case, however, the respondents
contend that U nion may not properlv enter into the con-
tracts anvwhere In the State of Utah without obtaining
a real estate brokers license. On the ¢ontrary, in the case
of Pittsford v. Ctly of Los Angeles, cited by respondents,

it 18 stated:

“The condnet of sirietly commerecial aetivi{ies
may, under certain cireumstances, involve the
exercise of free speech and a I'vee press and under
sueh cireumstances prohibition of ecertain cow-
mereial practices might coneeivably be held o
abridge these constitutional rights. . . . 1t does
not follow that where an ordinance regulating or
prohibiting the transaction ol business upon the
public streets mav be =aid to bear a reasonable
relation to the public weifare, such an ordinance
may be set aside upon the ground that it en-
eroaches upon liberly of speech and press. Such
liberties in connection with eommereial aclivitieg
may ordinarily he exercised 1n some other manner

than upon the public streets.”
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In the case at bar, Tnion’s agents were not distribut-
inr any commercial or mixed commerelal and political
malter upon the public street as was the party sought
to be enjoined in the case of Valentine 1, Christensen,
(New York) 62 & St 020, 316 T.&5. 02, 86 L. Ed. 1262
Appellant takes no exeeption to that case,

Appeliant does not conlend that the aetivities of
['niom are hevond the power of a municipalily or a state
to tax. The caze of Rowben A, Donnelly Corp v, Cily of
Bellevie (Inyv,) 140 =3 2d 1024, which held that a city
may constitutionallv levy a tax upon cireulation of eom-
mercial advertising without violating freedom of the
press hag no applieation to this case. In short, the issus
here is whether T nion must obtain a real estate broker’s
licenge in order to negotiate advertising contracts any-
where in the Slate of Ttah and not whether sueh aetivi-
ties may be prohibited on public thoroughfares or are

Immune from taxation.

CONCLIBLON

The activities of Union do not come within the pro-
virions of our real estate lieensing statutes, Suech statutes
if applied to plamtiit’s assignor are uneonstitntional as
heing in violation of the commerce clause, the due process

amd equal protection elause, and freedom of pross of
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15
the Federal Constitution. The order of dispuszal hased
on said statutes was in crror and should be vaeated and
the case remanded to the Diztrict Court of Salt Lake
Connty lor further proeceedings to determine the meriis,

if any, of respondents’ defenses based on fraud and other
affirmative defenscs.

Respectlully submitted,

ROBERT B, HANSEN
H. LOWELL RALPII
Atborwens for Appellant
65 Kagt 4th South

walt Lake City, Utah
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